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Commenter Comment 
Number 

Representative 
Comment 
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 Defenders of Wildlife 45.1 45.1 32 Overall Support 
 Defenders of Wildlife 45.2 45.13 48 Wetland Definition (Jurisdictional) 
 Defenders of Wildlife 45.3 24.63 4 Alternatives Analysis Requirement 
 Defenders of Wildlife 45.4 33.1 6 Assessing No Net Loss 

 Defenders of Wildlife 45.5 24.30 11 Complete Application (case-by-case 
basis) 

 Defenders of Wildlife 45.6 45.6 31 Overall Opposition 
 Defenders of Wildlife 45.7 45.7 38 Scope of Procedures 
 Defenders of Wildlife 45.8 33.1 6 Assessing No Net Loss 
 Defenders of Wildlife 45.9 45.13 48 Wetland Definition (Jurisdictional) 
 Defenders of Wildlife 45.10 33.1 6 Assessing No Net Loss 
 Defenders of Wildlife 45.11 14.5 48 Wetland Definition (Jurisdictional) 
 Defenders of Wildlife 45.12 45.12 48 Wetland Definition (Jurisdictional) 
 Defenders of Wildlife 45.13 45.13 48 Wetland Definition (Jurisdictional) 
 Defenders of Wildlife 45.15 45.15 48 Wetland Definition (Jurisdictional) 
 Defenders of Wildlife 45.16 45.16 43 Water Board Regulatory Authority 
 Defenders of Wildlife 45.17 45.17 49 Wetland Definition (Technical) 
 Defenders of Wildlife 45.18 45.18 48 Wetland Definition (Jurisdictional) 
 Defenders of Wildlife 45.19 45.19 27 Monitoring and Assessment 
 Defenders of Wildlife 45.20 24.63 4 Alternatives Analysis Requirement 
 Defenders of Wildlife 45.21 24.63 4 Alternatives Analysis Requirement 
 Defenders of Wildlife 45.22 24.21 4 Alternatives Analysis Requirement 
 Defenders of Wildlife 45.23 24.63 4 Alternatives Analysis Requirement 
 Defenders of Wildlife 45.24 45.24 4 Alternatives Analysis Requirement 
 Defenders of Wildlife 45.25 45.25 3 Alternatives Analysis Exemption 
 Defenders of Wildlife 45.26 45.26 3 Alternatives Analysis Exemption 

 Defenders of Wildlife 45.27 45.27 33 Prior Converted Cropland (PCC) 
Exclusion  

 Defenders of Wildlife 45.28 45.27 33 Prior Converted Cropland (PCC) 
Exclusion 

 Defenders of Wildlife 45.29 45.27 33 Prior Converted Cropland (PCC) 
Exclusion 

 Defenders of Wildlife 45.30 45.30 9 Compensatory Mitigation (Ratio) 
 Defenders of Wildlife 45.31 12.19 46 Watershed Plan 
 Defenders of Wildlife 45.32 45.30 9 Compensatory Mitigation (Ratio) 

 Defenders of Wildlife 45.33 45.33 22 Financial Security/Terms of 
Mitigation Obligation 

 Defenders of Wildlife 45.34 4.3 15 Draft Compensatory Mitigation Plan 
Requirement 

 Defenders of Wildlife 45.35 45.35 11 Complete Application (case-by-case 
basis) 

 Defenders of Wildlife 45.36 24.68 21 Final Compensatory Mitigation Plan 
 Defenders of Wildlife 45.37 45.37 21 Final Compensatory Mitigation Plan 
 Defenders of Wildlife 45.38 45.38 30 Other 
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 Defenders of Wildlife 45.39 45.39 7 Climate Change Analysis Requirement 

 Defenders of Wildlife 45.40 45.40 42 Supplemental Data from Dry Season 
Delineation 

 Defenders of Wildlife 45.41 45.41 40 Storm Water Facilities Exclusion 
 Defenders of Wildlife 45.42 45.42 26 Legal, Procedural, Process Obligation 
 Defenders of Wildlife 45.43 45.42 26 Legal, Procedural, Process Obligation 
 Defenders of Wildlife 45.44 45.42 26 Legal, Procedural, Process Obligation 
 Defenders of Wildlife 45.45 45.42 26 Legal, Procedural, Process Obligation 
 Defenders of Wildlife 45.46 45.42 26 Legal, Procedural, Process Obligation 
 Defenders of Wildlife 45.47 45.42 26 Legal, Procedural, Process Obligation 
 Defenders of Wildlife 45.48 45.42 26 Legal, Procedural, Process Obligation 
 Defenders of Wildlife 45.49 45.49 49 Wetland Definition (Technical) 
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Re: Comments on Proposed Amendments to the California Ocean Plan and 
Inland Surface Waters, Enclosed Bays, and Estuaries of California Plan to 
include procedures for discharges of dredged or fill materials to waters of the 
state 

Dear Ms. Townsend: 

On behalf of Defenders of Wildlife, Center for Biological Diversity, Citizens Committee 
to Complete the Refuge, San Francisco Baykeeper, Sierra Club California, California 
Coastkeeper Alliance, and Save the Bay, we submit these comments in response to the June 17, 
2016 Preliminary Draft Procedures for Discharges of Dredged or Fill Materials to Waters of the 
State proposed for inclusion in the Water Quality Control Plans for Inland Surface Waters and 
Enclosed Bays and Estuaries and Ocean Waters of California ("draft policy"). Over the past 
thirteen years, our organizations have dedicated countless hours to the development of this 
policy. We continue to believe that having a strong State Water Resources Control Board 
("SWRCB") wetlands policy is essential because federal jurisdiction under the Clean Water Act 
is limited and fails to safeguard many wetland types in California, and because the Regional 
Boards' current approach to regulating discharges of dredged or fill materials into waters of the 
state is failing to stop the destruction of wetlands. 

We appreciate the fact that the SWRCB has repeatedly affirmed the need for a statewide 
wetlands policy and continued to direct staff to complete such a policy over the last several 
years. However, we are extremely disappointed with the approach proposed in the draft policy. 
The purpose of this policy is to protect California's declining wetlands and the values they 
provide as a critical part of our state waters. Yet under the draft policy, even if an aquatic site 
meets the definition of a wetland, it is not at all certain that it will be considered a water of the 
state and protected by the Porter-Cologne Act. As a result, the proposal undermines the purpose 
of this policy, and could make it even more difficult to protect California's wetlands. 
Additionally, while we are pleased to see a clear sequencing requirement in the draft policy, the 
weak provisions related to alternatives analysis and selection of the least environmentally 
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damaging practicable alternative ("LEDPA") would make it difficult for the Regional Boards to 
enforce the sequencing requirement. The draft policy has numerous other flaws, including 
failing to protect wetlands on prior converted croplands ("PCCs"), providing for inadequate 
mitigation ratios, and allowing projects to proceed without analyzing climate change impacts. 
Together, these flaws cause the draft policy to fall dramatically short of compliance with the 
state's no-net-loss policy, and implementation of the draft policy would be an abdication of the 
SWRCB's duty to protect the state's remaining wetlands and waters of the state pursuant to the 
Porter-Cologne Act. 

The primary purpose of this policy must be the protection of state wetlands. We agree 
that creating a predictable, consistent, statewide permitting process compatible with the U.S. 
Army Corps of Engineers' ("Corps") permitting program is an important secondary goal. In 
particular, one of the stated purposes of this policy was to establish clear expectations regarding 
which landscape features are subject to the Regional Boards' jurisdiction, and to set forth a 
straightforward set of requirements that permit applicants must follow. Instead of providing a 
well-defined framework within which staff can work to protect waters of the state, the draft 
policy forces the Regional Boards to make a variety of decisions on a case-by-case basis without 
providing any criteria or guidance to instruct them on how to proceed. Such decisions include 
whether a wetland that meets the proposed criteria is a water of the state, whether an alternatives 
analysis is required, whether a mitigation ratio of less than one-to-one is acceptable, and whether 
a climate change analysis is required. This broad delegation of decision-making authority to the 
Regional Boards over fundamental aspects of the permitting process undermines the draft 
policy's ability to protect wetlands. It also creates a permitting program that fails to establish 
clear expectations for project proponents, will likely result in inconsistencies across the Regional 
Boards, will increase workload for already-overburdened Regional Board staff, sets the stage for 
"clarification" of this policy through excessive and burdensome litigation, and fails to do what it 
set out to do-protect California's remaining wetlands. 

We offer the following comments to assist the SWRCB in its efforts to create a statewide 
wetlands policy protective of California's wetlands in compliance with the no-net-loss policy, 
and workable for permit applicants and Regional Board staff. Because modifying the draft 
policy to fulfill these basic purposes will require substantial revisions, we request that the 
SWRCB reissue the revised draft policy for public comment before it is adopted. 

1. An effective statewide SWRCB wetlands policy is necessary to stop continued 
destruction of wetlands. 

As the draft policy acknowledges, wetlands provide a diverse range of economic and 
environmental benefits to the State of California, including flood control, surface and ground 
water supply, erosion control, pollution treatment, nutrient cycling, and public enjoyment. Draft 
Policy at I. They also provide tremendous habitat value in California, "support[ ing] 41 percent 
of the State's rare and endangered species, including 55 percent of [tlueatened and endangered] 
animal species and 25 percent of [threatened and endangered] plant species." Draft Staff 
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Report/Substitute Environmental Documentation ("Draft Staff Report/SED") at 140. 
California's wetlands are also exceedingly vulnerable. More than ninety percent of California's 
historic wetlands have been destroyed, and the state has suffered a higher rate of wetland loss 
than any other state. !d. at 28. 

Because of wetlands' importance and vulnerability, California adopted Executive Order 
W-59-93-the no-net-loss policy-to halt the continued destruction of California's wetlands. 
Under this policy, all state agencies must conduct activities in accordance with the policy's 
objectives, including the objective of"ensur[ing] no overall net loss and long-term net gain in the 
quantity, quality, and permanence of wetlands acreage and values in California .... " The 
legislature also sought to protect wetlands through the Porter-Cologne Act, declaring that 
"activities and factors which may affect the quality of the waters of the state shall be regulated to 
attain the highest water quality which is reasonable." Cal. Water Code§ 13000. Because 
wetlands are waters of the state and are also critical to the health of other waterways, their 
protection is essential for attaining the water quality that the Porter-Cologne Act demands. 

California's no-net-loss policy and the SWRCB's authority under the Porter-Cologne Act 
are particularly important because the federal regulatory regime under the Clean Water Act does 
not adequately protect the state's wetlands. Limitations on federal jurisdiction under the Clean 
Water Act leave several types of wetlands vulnerable, including vernal pools, playas, prairie 
potholes, alpine wet meadows, Northern California claypan, Central Valley Alkali Sinlcs, and 
California Mediterranean alkali marshes. Draft Staff Report/SED at 4 7. Without an effective 
SWRCB wetlands policy, we will continue to lose these wetlands that fall outside of federal 
jurisdiction in violation of the state's no-net-loss policy. Protecting these special California 
wetlands was the entire purpose for initiation of this policy process thirteen years ago but 
appears to have been abandoned in the draft policy. 

It is also abundantly clear that the current approach to wetland protection at the Regional 
Boards, which relies on case-by-case jurisdictional determinations without the benefit of clear 

· guidance from the SWRCB, is not working. The Corps reported that, between January 2007 and 
April2009, 300 to 400 acres of wetlands and other jurisdictional aquatic habitat were destroyed 
each year. !d. at 28. We found nothing in the draft policy or associated materials to suggest this 
rate of loss has slowed in recent years. And the Draft StaffRepmi/SED flatly aclmowledges that 
"current regulations have not been adequate to prevent losses in the quantity and quality of 
wetlands in California." !d. at 1. 

In light of continued wetland losses, limitations on federal jurisdiction, and an admittedly 
ineffective state regulatory regime, an effective SWRCB wetlands policy is absolutely necessary 
to save our last remaining wetlands. Rather than creating a policy that will ensure robust 
protections, however, the draft policy principally formalizes the status quo, tacitly condoning the 
continued destruction of California's wetlands in violation of the no-net-loss policy and the 
Porter-Cologne Act. A more protective approach is required, and we offer the following 
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comments to provide a roadmap for the creation of an effective statewide SWRCB wetlands 
policy. 

2. Wetlands meeting the criteria proposed by the SWRCB must be presumed to be 
waters of the state. 

The sudden shift to a case-by-case analysis of whether a particular wetland is a water of 
the state is deeply troubling. 1 It undermines the purpose of the policy, and could reduce 
protections for California's wetlands. It is essential that a revised draft include a presumption 
that wetlands meeting the criteria proposed by the SWRCB are waters of the state.2 

We appreciate that establishing a SWRCB wetlands defmition that is inclusive of all of 
California's wetlands but is not so broad that it exceeds the Boards' jurisdiction over waters of 
the state is difficult. As explained below, however, it is an essential undertaking and necessary 
to comply with the state's no-net-loss policy. If the SWRCB concludes that a simple definition 
is unworkable, there are other feasible approaches. In particular, we suggest that the policy 
establish a rebuttable presumption of jurisdiction. Under this approach, the policy would create a 
strong presumption that, if a feature meets the modified three-parameter wetland definition 
proposed in the draft policy, then it is a jurisdictional wetland. To overcome the presumption, 
the pennit applicant would have to provide clear and convincing evidence that the wetland is not 
a water of the state. The permit applicant would make this showing by relying on site-specific 
information and Regional Board precedents regarding the scope of their jurisdiction. To guide 
implementation at the Regional Boards, the policy could include a non-exhaustive list of features 
that meet the wetland defmition and are always waters of the state (e.g., vernal pools and playa), 
and a non-exhaustive list of features that meet the wetland defmition and are never waters of the 
state (e.g., ornamental ponds constructed in uplands). We believe this approach is protective of 
California's diverse wetlands, provides clarity to permit applicants regarding their obligations, 
promotes consistency across the Regional Boards, and ensures that the policy does not exceed 
the Boards' jurisdictional authority. 

In contrast, the draft policy's approach is unacceptable. At best, a policy suggesting that 
not all wetlands are waters of the state will merely maintain the status quo, and thus, will fail to 
meet the fundamental purposes of the draft policy. At worst, it could place an increased burden 

1 The last draft of the state wetlands policy that was circulated for public comment was explicit 
about the jurisdictional nature of the wetlands definition: "Pursuant to California Water Code 
§!3050, this policy applies to all waters of the state. Waters of the state include wetlands." 
PRELIMINARY DRAFT Wetland Area Protection and Dredged or fill Permitting Policy, 
Version 6.5 (January 28, 2013) at 3 (emphasis added). 
2 As explained below, the modified three-parameter definition is not sufficiently inclusive, and a 
one-parameter definition is more appropriate to protect California's diverse wetlands. In 
comments on previous versions of this policy, some of our organizations explained that a 
modified three-parameter wetlands definition might be acceptable, but that was only because it 
was understood that "wetlands" were presumed to be waters of the state. 
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on staff if they have to defend their every decision and could also result in continued or even 
increased losses of wetlands. The Regional Boards currently determine whether particular 
features are regulated wetlands on a case-by-case basis, and this practice would continue under 
the draft policy. The Draft Staff Report/SED makes clear, however, that the status quo is 
unacceptable. See Draft Staff Report/SED at 1, 28 (acknowledging continued wetland losses and 
the inadequacy of current regulations). The proposed wetlands definition simply formalizes the 
status quo and fails to comport with California's no-net-loss mandate because it would permit the 
continued destruction of wetlands. Further, an important purpose of the SWRCB wetlands 
policy is to promote consistency across the Regional Boards; continuing to identify regulated 
wetlands on a case-by-case basis fails to achieve this purpose. See Draft Staff Report/SED at 1. 
Under this approach, an identical feature could be a regulated wetland in San Francisco but not 
in Sacramento. The lack of uniformity results in the under protection of wetlands and significant 
uncertainty for potential permittees. 

Even more troubling, the proposed wetlands definition may not merely maintain the 
status quo-it could result in increased destruction of California's wetlands. Several Regional 
Boards currently have language in their basin plans indicating that all wetlands are waters of the 
state. For example, according to the Draft Staff Report/SED, the North Coast Regional Water 
Quality Control Board's Basin Plan "states that the 'definition of Waters of the state is broader 
than the definition of Waters of the United States' and that under state law 'wetlands are waters 
of the state and wetland water quality control is within the jurisdiction of the state .... "' Draft 
Staff Report/SED at 34 (citing Basin Plan 2011, p 2-16); see also id. at 35 (San Francisco Bay 
RWQCB "Basin Plan states that wetland water quality control is 'clearly within the jurisdiction 
of the State Water Board and Regional Water boards' because the Porter-Cologne Act defines 
waters of the state as 'any water, surface or underground, including saline waters, within the 
boundaries of the State (Cal. Wat. Code §13050(e))."'), id. at 38 (Lahontan RWQCB "Basin 
Plan states that 'All wetlands shall be free from substances attributable to wastewater or other 
discharges .... '"). It is our understanding that this policy will amend the Basin Plans, replacing 
the Regional Boards' protective statements with language indicating that "not all features that 
qualify as wetlands are waters of the state." Draft Policy at I. This change would cast doubt on 
the Boards' practice of assuming all wetlands are waters of the state, increasing the likelihood 
that permit applicants will challenge jurisdictional determinations and creating an opening for 
litigants striving to limit the state's authority to regulate wetlands. Under this draft policy, there 
is a very real possibility that the Regional Boards would assert jurisdiction over fewer wetlands, 
and that the rate of wetland loss would increase. 

Recent events in the San Francisco Bay Region illustrate the potential problems with the 
draft policy's definition and underscore the importance of a strong SWRCB wetlands definition. 
In 2009, Cargill Saltworks and Arizona-based developer DMB proposed filling and developing 
1.5 square miles of former salt evaporation ponds that were once vibrant tidal marsh in San 
Francisco Bay. The San Francisco Bay Regional Water Quality Control Board reviewed the 
proposal and determined that the ponds were waters of the state and waters of the United States. 
See San Francisco Bay Regional Water Quality Control Board, Comments on Redwood 
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Saltworks Notice of Preparation dated October 2010 (Mar. 30, 2011). The Regional Board's 
assertion ofjurisdiction and expression of concern over the project's impacts were essential to 
protecting the wetlands that would have been impacted if the project had gone forward as 
planned. Dissatisfied with the regulatory oversight, Cargill challenged the assertion of federal 
Clean Water Act jurisdiction over the ponds, and its challenge is still pending before the U.S. 
Enviromental Protection Agency ("EPA"). If EPA determines that the Clean Water Act does 
not apply to the project site, the Regional Board's assertion of jurisdiction under the Porter
Cologne Act will be critical to protecting these and other wetlands that are adjacent to the San 
Francisco Bay. Inserting language into the Basin Plan for the San Francisco Bay Region 
emphasizing that some wetlands are not waters of the state undermines the Regional Board's 
ability to unambiguously assert its jurisdiction, and invites a litigious entity like Cargill to 
challenge the Regional Board's authority. 

3. The Staff Report/SED must seriously analyze an alternative that includes a more 
protective wetlands definition and, if a modified-three parameter definition is 
selected, the policy must clarify that the SWRCB's wetlands definition is only 
applicable to proceedings under the SWRCB's authority. 

The SWRCB is not the only State agency that regulates wetlands. Among other agencies, 
the California Coastal Commission ("CCC") regulates development in wetlands pursuant to its 
authority under the Coastal Act. The CCC uses a wetland definition that is less restrictive (i.e., 
more protective) than the definition included in the draft policy, requiring only that an area be 
wet enough to support wetland plants or promote the formation of hydric soils. 3 See Letter from 
Peter M. Douglas, CCC Executive Director to SWRCB re: Wetland Area Protection Policy and 
Dredge and Fill Regulations, Initial Study (May 19, 2011 ), attached. As we have emphasized in 
previous letters, adoption of a one-parameter definition would be substantially more protective of 
California's diverse wetlands than the SWRCB's currently proposed definition.4 To fully 
understand the benefits of having a more protective SWRCB wetlands definition, the Staff 

3 The California Department of Fish and Wildlife ("CDFW") also employs a wetlands definition 
that is more inclusive and more protective than the SWRCB' s proposed definition. See 
California Wetlands and Riparian Area Protection policy Technical Advisory Team Technical 
Memorandum No.2: Wetland Definition, Appx. A at p. 14 (June 25, 2009). 
4 The overly-narrow, modified three-parameter wetlands definition is not widely supported, even 
by signatories to this letter. We believe the one-parameter (Cowardin) definition developed by 
the U.S. Fish and Wildlife Service, and used by CDFW, is the most comprehensive wetland 
definition and thus the most capable of defining the diverse array of California wetlands. 
Riparian areas pose a significant delineation problem. Whereas there is no question that riparian 
areas perform many of the same functions of wetlands (i.e., bani( stabilization, sediment 
trapping, habitat, nutrients, etc.), they may not be underlain by hydric soils (more often non
hydric entisols) nor have the frequency and duration of inundation or saturation to meet the 
criterion for "wetlands" as they have been defined and delineated utilizing a three-parameter 
definition. The fact that the CCC has used a one-parameter definition in a regulatory framework 
for decades clearly indicates that the approach is both functional and legal. 
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Report/SED should at least seriously analyze an alternative that includes adoption of a one
parameter test. 5 

If the SWRCB adopts the modified three-parameter definition, the existence of multiple 
wetland definitions in California could create a significant possibility of confusion within the 
regulated community. Because the CCC' s wetland definition is more protective, areas in the 
coastal zone may not qualify as wetlands under the SWRCB's proposed definition, but 
nonetheless be considered wetlands under the CCC's definition. Though beyond the reach of the 
Regional Boards, such wetlands would be subject to the CCC's regulatory authority. In light of 
the likelihood of confusion caused by inconsistent definitions, the CCC submitted comments on 
the Initial Study for this policy in 2011. The CCC recommended to the SWRCB "that you 
increase the clarity of your efforts by using the more precisely descriptive term 'State Water 
Board wetlands' rather than the generic and variously defined 'wetlands,"' and suggested that the 
SWRCB "should acknowledge the Coastal Commission's jurisdiction and regulatory approach to 
protecting wetlands." Letter from Peter M. Douglas, CCC Executive Director to SWRCB (May 
19, 2011). In spite of these comments, the draft policy and Draft Staff Report/SED do not 
adequately address the limited nature of the SWRCB's proposed wetland defmition.6 The 
SWRCB should remedy this problem by clearly explaining that the proposed policy's wetland 
definition applies only to permitting processes overseen by the SWRCB and Regional Boards, 
and explicitly discussing the CCC's permitting authority and its more inclusive wetlands 
definition. 

We also note that it is inappropriate to rely exclusively on the draft policy's wetland 
definition to monitor the status of California's wetlands and the state's compliance with the no
net-loss mandate. Executive Order W-59-93 focuses on wetlands generally and does not 
distinguish between CCC wetlands and SWRCB wetlands. Because many important wetlands 
will meet the one-parameter CCC wetland definition but not the more restrictive proposed 
SWRCB definition, monitoring wetlands based on the SWRCB definition alone would provide 
an incomplete and misleading picture of the health of California's wetlands. Therefore, for 
purposes of tracking the status of wetlands under the no-net-loss policy, if the SWRCB adopts 
the proposed more restrictive definition rather than the one-parameter test, the definition of 
wetlands for tracking must be broader and more inclusive than the SWRCB's definition. 

4. The policy must consistently require a meaningful alternatives analysis and selection 
of the least environmentally damaging practicable alternative. 

5 The Draft Staff Report/SED's analysis of alternatives is cursory and fails to meaningfully 
assess the beneficial impacts of adopting a one-parameter wetlands definition. See Draft Staff 
Report/SED at 175-76. 
6 While Table 5-2 of the Draft Staff Report/SED mentions the CCC's permitting authority, the 
brief aclmow ledgement is insufficient to avoid confusion within the regulated community, and a 
more detailed discussion of the different state-level wetland definitions is required. 
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Under the draft policy, a permitting authority may approve a project only if the applicant 
has, among other things, demonstrated "[a] sequence of actions has been taken to first avoid, 
then to minimize, and lastly compensate for adverse impacts to waters of the state." Draft Policy 
at 4(B)(l)(a). This requirement, with its primary focus on avoidance, is essential to protecting 
California's wetlands. It is also consistent with the Corps' Section 404 permitting process. See, 
e.g., 33 C.F.R. § 332.1 (requiring that permit applicants "take all appropriate and practicable 
steps to avoid and minimize adverse impacts to waters of the United States."). The sequencing 
requirement should remain a central component of the SWRCB's wetlands policy. 

However, the draft policy's requirements related to alternatives analysis and selection of 
the LEDPA undermine the sequencing requirement and make it extremely likely that wetlands 
will continue to be destroyed under this policy. Of primary concern is the fact that the dtaft 
policy does not require a project to be the LEDPA to receive a pennit. See Draft Policy at 
IV(B)(l ). Rather, the Regional Boards are permitted to determine whether an alternatives 
analysis is required on a case-by-case basis, and only if an alternatives analysis is required must 
the selected project be the LEDPA. Draft Policy at IV(B)(3)(b) ("If the project also includes 
discharges to waters of the state outside of federal jurisdiction, the permitting authority may 
require the applicant to supplement the alternatives analysis to include waters of the state outside 
of federal jurisdiction.") (emphasis added); IV(B)(3)( c) ("The permitting authority may require 
an alternatives analysis in accordance with the State Supplemental Dredged or Fill Guidelines, 
unless the project is exempt under subsection (d) below.") (emphasis added); IV(B)(3)(e) ("The 
alternatives analysis must establish that the proposed project alternative is the LEDPA in light of 
all potential direct, secondary (indirect), and cumulative adverse impacts on the physical, 
chemical, and biological elements of the aquatic ecosystem."). If a Regional Board does not 
require an alternatives m1alysis, not only is there no LEDP A requirement, there is no way to 
know whether wetland impacts are being avoided to the greatest extent practicable because 
alternative project locations or designs were never fully explored. Allowing the Regional Boards 
to decide whether an alternatives analysis is required on a case-by-case basis and only requiring 
that a project be the LEDPA if an alternatives analysis is required is inconsistent with the state's 
no-net-loss policy and leaves California's wetlands vulnerable to destruction. 

Further, leaving the Regional Boards with unbounded discretion to detennine whether an 
alternatives analysis is required will cause uncertainty within the regulated community, a lack of 
uniformity across and within the Regional Boards, and increased workload for Regional Board 
staff. Under the draft policy, for example, a penni! applicant who seeks to impact a wetland that 
is a water of the state outside of federal jurisdiction has no way to know whether an alternatives 
analysis will be required (assuming none of the exemptions occur). See Draft Policy at 
IV(B)(3)( c). And a permit applicant with similar projects in multiple regions may be required to 
do an alternatives analysis in one region but not in another. For Regional Board staff, the draft 
policy's lack of guidance regarding when an alternatives analysis is required could cause 
increased workload and additional delay in processing of permit applications. 
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Beyond a lack of clarity regarding when an alternatives analysis might be required, the 
Draft Staff Report/SED creates additional uncertainty by suggesting that the Regional Boards 
will have broad, unbounded discretion to determine the required contents of the analysis. 
According to the Draft Staff Report/SED, "[t]he amount of information necessary in the 
alternative analysis would be commensurate with the level of the projects impacts, i.e., more 
information would be required for projects with significant impacts; projects with minimal 
impacts may only need to describe avoidance and minimization measures." Draft Staff 
Report/SED at 59. The lack of clarity regarding the level of detail required in an alternatives 
analysis will lead to uncertainty and confusion within the regulated community, inconsistency 
across Regional Boards, and additional work and delay for Regional Board staff. Permitting a 
watered-down alternatives analysis is also inconsistent with ensuring wetland impacts are 
avoided. 

Simple modifications to the draft policy would remedy these problems. These 
modifications would ensure that a meaningful alternatives analysis is required for every permit 
application, and require that the permitted project be the LEDP A.7 

• Section IV(A)(2)( c): IfreEtUirea by t!J.e pefffiittiag aut!J.erity en a ease by ease basis, ilf 
no exemptions apply, an alternatives analysis in accordance with section IV.B.3 and, any 
supporting documentation. 

• Section IV(B)(3)(b): Discharges to waters of U.S. 

In reviewing and approving the alternatives analysis for discharges of dredged or fill 
material that impact waters of the U.S., the permitting authority shall defer to the Corps 
and EPA determinations on the adequacy of the alternatives analysis, unless the 
Executive Officer or Executive Director determines that (I) the permitting authority was 
not provided an adequate opportunity to consult during the development of the Corps' 
alternatives analysis, (2) the Corps' alternatives analysis does not adequately address 
issues identified by the permitting authority during consultation, (3) additional analysis is 
required to comply with CEQA, water quality standards, or other requirements or ( 4) the 
project and all of the identified alternatives would not comply with water quality 
standards. 

7 We note that, in certain places, the Draft Staff Report/SED already appears to assume that an 
alternatives analysis and selection of the LEDPA would be required in all cases: "Finally, the 
proposed Procedures would strengthen efforts to avoid and minimize impacts to wetlands and 
other waters of the state by requiring an evaluation of alternatives to identify and implement the 
LEDP A. This process will avoid or reduce conflicts with policies, regulations, and planning 
documents, including HCPs, NCCPs, or other similar ylans." Draft Staff Report/SED at 142 
(emphasis added). 
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If the project also includes discharges to waters of the state outside of federal jurisdiction, 
the permitting authority mayshall require the applicant to supplement the alternatives 
analysis to include waters of the state outside of federal jurisdiction. If an alternatives 
analysis is not required by the Corps for wat.ers of the U.S. impacted by the discharge of 
dredged or fill material, the permitting authority mayshall require an alternatives analysis 
for the entire project in accordance with the State Supplemental Dredged or Fill 
Guidelines, unless the project is exempt under subsection (d) below. 

• Section IV(B)(3)(c): Discharges solely to waters of the state outside offederal 
jurisdiction 

The permitting authority mayshall require an alternatives analysis in accordance with the 
State Supplemental Dredged or Fill Guidelines, unless the project is exempt under 
subsection (d) below. 

• Section IV(B)(3)(e): The permittiag ae!herity will be respeasiele fer Eletermiaiag the 
&Hffieieaey ef aa alteraatives aaalysis that is reEf!iireEIIIDEier their Eliseretiea (see 39, 3 .e 
aaEI 3 .EI alJeve). The alternatives analysis must establish that the proposed project 
alternative is the LEDPA in light of all potential direct, secondary (indirect), and 
cumulative adverse impacts on the physical, chemical, and biological elements of the 
aquatic ecosystem. 

5. The exemptions from alternatives analysis must be modified to ensure wetland 
impacts are avoided. 

First, the exemption for projects that inherently cannot be located in an alternate location 
should be eliminated. See Draft Policy at IV(B)(3)(d)(iii). Under the draft policy, such projects 
fall within an exemption, but the permitting authority retains discretion to "require an analysis of 
on-site alternatives that would minimize impacts to waters of the state." !d. Analysis of on-site 
alternatives is important because it can identify alternative project designs that may avoid or 
minimize impacts to wetlands, and should be required in all cases. Additionally, leaving the 
Regional Boards with discretion to apply an exemption on a case-by-case basis will cause 
confusion and uncertainty within the regulated community, lead to inconsistent approaches 
across Regional Boards, and create additional burdens for Regional Board staff. Eliminating the 
exemption will better protect wetlands and reduce uncertainty and inconsistencies. 

Second, the exemption for projects that would be conducted in accordance with an 
approved watershed plan needs further clarification. See Draft Policy at IV(B)(3)(d)(iv). We 
support watershed planning, and believe it may be appropriate to reduce permitting requirements 
for projects conducted in accordance with an approved watershed plan. However, for the 
exemption in section IV(B)(3)(d)(iv) of the draft policy to be appropriate, there must be 
significantly more information regarding the contents of an approvable watershed plan. For 
example, what scale (size) watershed must the plan include? How will cumulative impacts 
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within the watershed be determined and addressed? How will the plan ensure that alternative 
approaches are analyzed? How will mitigation banks fit into watershed planning efforts? 
Without this and other infonnation, it is impossible to know whether approved watershed plans 
will protect wetlands when project-specific alternatives analysis are not conducted. Accordingly, 
the SWRCB should either provide details regarding the elements that must be included in a 
watershed plan, or remove the exemption found in section N(B)(3)(d)(iv) of the draft policy and 
wait until a later time to include it in an amendment to the policy once further details have been 
resolved. 

6. A loophole allowing for the destruction of wetlands on Prior Converted Croplands 
must be eliminated. 

After decades of land conversion and wetland destruction, some of California's most 
important remaining wetland habitats are located on agricultural land. As explained more fully 
in the attached letter dated August 7, 2012, wetland areas that have been certified as PCCs may 
still meet the draft policy's proposed wetland defmition and continue to provide important 
wetland functions. Without a strong policy protecting wetlands on PCCs, California will 
continue to lose wetland acres in violation of the no-net-loss policy. 

·In the current draft policy, wetlands on lands designated as PCCs are excluded from the 
application procedures unless the PCC (1) changes to a non-agricultural use, or (2) is abandoned. 
Draft Policy at IV(D)(2)(a). The exclusion and overly-limited recapture provision leave open the 
possibility that important wetlands on lands designated as PCCs could be destroyed without any 
oversight from the Regional Boards. In particular, the draft policy would not require a 
landowner to receive a permit to destroy wetlands on a PCC if the land is still being used for 
agriculture. This means a landowner could, without any pennitting oversight, deep rip or even 
fill wetlands on a PCC to plant an orchard. Once the wetlands are gone, the landowner could 
replace the orchard with development. The loss of wetlands on PCCs to either incompatible 
agricultural uses or development is enormously problematic and inconsistent with California's 
no-net-loss policy. 

The best way to remedy this problem is to eliminate the exclusion for PCCs. Under this 
approach, wetlands on PCCs would be subject to the same pennitting requirements as any other 
wetlands. Eliminating the exclusion would help to create a policy that is clear, consistent, and 
protective of wetlands. 

If the PCC exclusion is not eliminated, we alternatively request that the recapture 
provision be strengthened to ensure wetlands on PCCs are not converted to incompatible 
agricultural uses without oversight from the Regional Boards. In particular, the recapture 
provision found in section IV(D)(l)(a) of the draft policy, which applies to agricultural activities 
on lands not designated as PCCs, should be applied to PCCs as well. To make this change, the 
PCC exclusion in section N(D)(2)(a) of the draft policy should be revised to state: 
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Discharges of dredged or fill material that occur within wetland areas that have 
been certified as prior convetied cropland (PCC) by theN atural Resources 
Conservation Service. The PCC exclusion will no longer apply if: (1) the PCC 
changes to a non-agricultural use, or (2) the PCC is abandoned, meaning it is not 
planted to an agricultural commodity for more than five consecutive years and 
wetland characteristics return, and the laud was not left idle in accordance with a 
USDA program. Additionally, any discharge of dredged or fill material to a water 
of the state is not exempt and shall be subject to the application procedures in 
sections IV.A and IV.B, if (1) the purpose of the activity is bringing a water of the 
state into a use to which it was not previously subject, where the flow or 
circulation of water of the state may be impaired or the reach of such waters be 
reduced, or (2) the discharge contains any toxic pollutant listed in CW A section 
307. 

1. For purposes ofD.2.(a), agricultural commodity means any crop 
planted and produced by annual tilling of the soil, including tiling 
by one-trip planters, or sugarcane. 

u. For purposes ofD.2.(a), agricultural use means open land planted 
to an agricultural crop, used for the production of (1) food or fiber, 
(2) used for haying or grazing, (3) left idle per a USDA program, 
or (4) divetied from crop production to an approved cultural 
practice by NRCS that prevents erosion or other degradation. 

This approach is appealing, among other reasons, because the recapture provision is derived 
from Clean Water Act section 404(f)(2), and is already well-known within the regulated 
community. 

In recent conversations, SWRCB staff have suggested that, under the draft policy, 
wetlands on PCCs would still be subject to the Regional Boards' permitting authority, but PCC 
landowners would not be required to comply with the draft policy's procedures. Subjecting 
wetlands on PCCs to some different, ill-defined permitting requirements would be enormously 
problematic. This approach would cause understandable confusion within the regulated 
community and lead to under protection of wetlands. Instead, the draft policy's permitting 
requirements should be consistently applied to all California wetlands, including wetlands on 
PCCs. 

With respect to the draft policy's treatment ofPCCs, we emphasize that merely 
mimicking the Corps' permitting process is inadequate. Because wetlands on PCCs are 
exempted from federal oversight, these important wetlands are not adequately protected. This 
policy must clarify and strengthen the Regional Boards' authority over wetlands on PCCs to 
ensure compliance with the statewide no-net-loss policy. 
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7. The policy's mitigation requirements must be strengthened. 

Effective mitigation requirements are essential to ensuring the policy comports with the 
statewide no-net-loss mandate. As extensively detailed in the attached letter dated Apri116, 
2013, mitigation wetlands do not fully replicate natural wetlands, and mitigation requirements 
must be crafted carefully to avoid significant losses in wetland functions and values. 

The draft policy's provisions related to the amount of compensatory mitigation are 
problematic. In particular, the draft policy's grant of authority to the Regional Boards to require 
mitigation ratios of less than one-to-one is inappropriate and inconsistent with achieving no net 
loss. See Draft Policy at IV(B)(5)(c). As discussed further below, we do not agree that a 
mitigation ratio of less than one-to-one can ever be appropriate because it undermines the no-net
loss policy. The draft policy's current approach, which leaves the Regional Boards with 
significant discretion to reduce the required mitigation ratio below one-to-one under an 
undefined set of circumstances would lead to losses of wetland acreage, inconsistent 
requirements across and within Regional Boards, uncertainty within the regulated community, 
and significant additional workload for Regional Board staff. To avoid these problems, we 
suggest the following changes to section IV(B)(5)(c) of the draft policy: 

Amount: The amount of compensatory mitigation will be determined on a project
by-project basis in accordance with State Supplemental Dredged or Fill 
Guidelines, section 230.93(f). The permitting authority mayshall take into account 
recent anthropogenic degradation to the aquatic resource and the potential and 
existing functions and conditions of the aquatic resource. A minimum of one-to
one acreage or length of stream reach replacement is necessary to compensate for 
wetland or stream losses liDless an 8j3flropriate funetion o'r eonEiition assessment 
methoEI elearly demonstrates, on an eJW9]3tional easis, tllat a lesser amount is 
saffieient. A rednetion in the mitigation ratio for eoffl)3ensatory mitigation will ee 
eonsidered hy the permitting authority ifhuffor areas aEijaeent to the 
eoffl)3ensatory mitigation are also reEjUired to he maintained as part of tile 
eompensatory mitigation management plan. The amount of eoffl)3ensatory 
mitigation reEjUireEI hy tile penRitting authority will vary depending on ·.vhieh of 
the following strategies tile applieant uses to loeate tile mitigation site within a 
watershed. 

Strategy 1: i\pplieant loeates eompensatory mitigation using a watershed 
approaeh hasoEI on a ·.vatershed profile develop eEl from a watershed plan tllat has 
eeen approveEI hy tile penRitting aatl!ority and analyzed in an environmental 
do61lment, ineJuaeS monitoring provisions, ana inelaaes guiaanee on 
eompensatory mitigation opporttmities; 

Strategy 2: Applieant loeates emlljJonsatory mitigation using a watershed 
approaeh haseEI on a ·.vatershed profile Eleveloped for a projeet e>1aluation area, 
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and demonstrates that the mitigation prej eet \Viii eontriallie to the sustainaaility of 
watershed fuaetions and the overall health ofthe 303 watershed area's aEtUatie 
resourees. 

Generally, the amount of eoffijlensatory mitigation reEtUired under Strategy I will 
ae less than the amount of sompensatory mitigation reEtUired under Strategy 2 
sines the level of eetiainty that a eompensatory mitigation projeet \Viii meet its 
performanse standards inereases if the eoffijlensatory mitigation projeet eeffijllies 
with a watershed plan as deseriaed above. Cetiainty inereases when there is a 
eorreSJlending inerease in understanding of watershed eenditions, whish is 
inereased. when using a watershed plan as deserilied above to determine 
eoffijlensatory mitig&:ion reEtUirements. 

In theory, we support the draft policy's incorporation of watershed planning, but the draft 
policy includes insufficient detail regarding the required contents of an approvable watershed 
plan and does not explain the type of environmental review to which the plan would be 
subjected. Without adequate guidance, the draft policy's attempt to achieve meaningful planning 
at the watershed scale is destined to fail. Even with a strong watershed plan in place, there 
should be no allowance ofless than a one-to-one mitigation ratio. A watershed plan should 
ensure that wetland mitigation is appropriate as to function (habitat, water recharge, flood 
protection, etc.) and location, but it cannot provide any rationale to support the mitigation of a 
destroyed wetland with the creation of a smaller wetland. Considering the scientific evidence 
indicating that restored and created wetlands are not functionally equivalent to natural wetlands, 
anything less than a one-to-one mitigation acreage ratio is inconsistent with the no-net-loss 
requirement. 

The draft policy's mitigation requirements also need to be modified to require a financial 
security for every approved mitigation plan. See Draft Policy at N(B)(5)(f). Requiring a letter 
of credit, performance bond, or other fmancial security is a standard practice, and is important 
for ensuring promised mitigation benefits materialize. We therefore recommend the following 
changes to section IV(B)(5)(f) of the draft policy: 

Financial Security: Where deemed neeessary ay the permitting authority, 
~rovision of a financial security (e.g., letter of credit or performance bond) shall 
be a condition of the Order. In this ease, tThe permitting authority will approve 
the financial security to ensure compliance with compensatory mitigation plan 
requirements. 

Additionally, we are concerned that the draft policy fails to emphasize the importance of 
in-kind mitigation. Losses to some wetland types, such as vernal pools, have been particularly 
profound, and we are concerned that the policy would allow impacts to these vulnerable wetland 
types to be mitigated by the creation of less ecologically valuable wetlands. The Draft Staff 
Report/SED explains that failure to require in-kind mitigation is a significant problem: 
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[E]stimates of wetland losses may provide an overly optimisticpicture if 
compensatory mitigation wetlands are not ecologically equivalent to the natural 
wetlands they are intended to replace. For example, the USFWS (2011) points 
out that, although there have been net wetland gains in recent years, there is a 
"non-parity between wetland types that have been lost and subsequent wetland 
mitigation ... the net effect has been the loss of wetland diversity, hydrologic 
function, biological communities, and a 'homogenization of wetland 
landscapes."' 

Draft Staff Report/SED at 30. Thus, the Draft Staff Report/SED recognizes this significant 
problem in wetland compensation, but the draft policy fails to adequately address it. Inclusion of 
a provision in the policy that establishes a strong preference for in-kind mitigation would help to 
ameliorate this concern. 

Finally, the following additional modifications are necessary to strengthen the draft 
policy's mitigation requirements: 

• Section IV(B)(5)(a): Compensatory mitigation, in accordance with the State 
Supplemental Dredged or Fill Guidelines, Subpart J, should be presumed to be required, 
and will only be considered after the applicant has demonstrated that adverse impacts to 
waters of the state have been avoided and minimized to the maximum extent practicable 
may be reEJUiieE! to easare that aa aetivity eoHlfllies with these Proeedures. 

• Section IV(B)(5)( e): Final Compensatory Mitigation Plan: The permitting autl1ority will 
review and approve the final compensatory mitigation plan submitted by the applicant to 
ensure mitigation comports with the State Supplemental Dredged or Fill Guidelines, 
Water Code requirements, applicable water quality standards, and other appropriate 
requirements of state law. The level of detail in the final plan shall be sufficient to 
accurately evaluate whether compensatory mitigation offsets the adverse impacts 
attributed to a project considering the overall size and scope of impact. The 
compensatory mitigation plan shall be sufficient to provide the permitting authority with 
a reasonable assurance that replacement of the full range of lost aquatic resource( s) 
and/or functions will be provided in perpetuity. 

The permitting authority mayshall require inelude as a eondition of an Order that the 
applicant receive approval of a final mitigation plan prior to discharging dredged or fill 
materials to waters of the state. In this ease, the J3Sfll'litting authority will aJ3J3rove the 
fiaal mitigation J3lan by amending the Order. 

• Section N(B)(7): The permitting authority will review and approve the final monitoring 
and reporting requirements for all projects. Monitoring and reporting shallmay be 
reEJUired to demonstrate compliance with the terms of the Order. 
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8. The policy must support wetland enhancement, restoration, and management 
efforts. 

Due to the highly modified nature of California's waterways, many of the state's 
remaining wetlands have to he actively irrigated and managed to continue providing habitat 
values. Additionally, wetland enhancement and restoration efforts add important acres and 
functions to our portfolio of wetlands. The final policy must support rather than impede efforts 
to enhance, restore, and manage wetlands. The Central Valley Joint Venture, Grassland Water 
District and Grassland Resource Conservation District have particular knowledge and expertise 
regarding wetland restoration, enhancement, and management efforts, and we urge the SWRCB 
to pay careful attention to the comments submitted by those organizations. 

9. The policy must consistently require assessment of climate change impacts. 

The draft policy provides the Regional Boards with authority to require, on a case-by
case basis, an analysis of impacts associated with climate change and measures to avoid or 
minimize those impacts. Draft Policy at N(A)(2)(b). The Draft Staff Report/SED highlights 
some of the ways in which climate change should be considered during project design: 

Consideration should be given to the potential impacts on project viability and 
mitigation success. Projects subject to sea level rise should consider the need for 
project design to accommodate for the long term viability of the project and 
compensation area. Projects involving channelization should show that 
anticipated changes in flows due to increased precipitation patterns, and potential 
flooding, due to climate change are analyzed. 

Draft Staff Report/SED at 53. In light of wetlands' vulnerability to changes in temperature, 
hydrology, and sea level rise, these considerations and others are essential to ensuring that 
projects are resilient to climate change impacts, and that mitigation efforts can succeed. 
Accordingly, and in conformance with State Board Resolution No. 2008-0030, we suggest the 
following revisions to section N(A)(2)(b) of the draft policy, which would make an assessment 
of climate change impacts a standard component of every permit application: 

If reEtHireEI ey the Jlermitting oo.-therity en a ease ey ease easis, aAn assessment of 
the potential impacts associated with climate change related to the proposed 
project and any proposed compensation, and any measures to avoid or minimize 
those potential impacts. 

10. The policy must consistently require that dry season wetland delineations be 
supplemented with data from the wet season. 
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The draft policy permits the Regional Boards to determine, on a case-by-case basis, 
whether to require that dry season wetland delineations be supplemented with field data from tbe 
wet season. Draft Policy at IV(A)(2)(a). This approach fails to set clear expectations for permit 
applicants, will lead to inconsistencies across the Regional Boards, will cause increased 
workload for Regional Board staff, and will likely under-protect wetlands. Supplementing dry 
season delineations with field data from the wet season is critical to avoiding wetland impacts, 
and should be required in all cases. We suggest the following changes to section N(A)(2)(a) of 
the draft policy to make sure wetlands are consistently protected: 

Ifre<tRirea lly the permitting aatllerity en a ease lly ease llasis, ilfthe wetland 
area delineations were conducted in the dry season, supplemental field data from 
tbe wet season of a normal rainfall year to substantiate dry season delineations. 

11. The policy should not exempt storm water facilities that were constructed in a water 
of the state. 

Under section N(D)(2)( c) of the draft policy, all discharges of dredged or fill material 
associated witb routine maintenance of storm water facilities regulated under another Water 
Board Order are exempted from the draft policy's procedures. This exclusion is inappropriate 
for storm water facilities that were constructed in waters of the state because those areas may 
continue to provide significant ecological benefits. We suggest the following modifications to 
section IV(D)(2)( c) of the draft policy to more appropriately limit the exclusion: 

Discharges of dredged or fill material that are associated with routine 
maintenance of storm water facilities regulated under another Water Board Order, 
such as sedimentation/storm water detention basins. as long as the storm water 
facility is located in an area tbat did not historically support wetland areas or other 
aquatic resources. 

12. The Draft Staff Report/SED fails to provide the identification and analysis of 
significant and potentially significant impacts reqnired by CEQA. 

The Draft Staff Report/SED states that it is intended to provide the needed CEQA review 
for the proposed regulatory changes. 

State Water Board staff prepared this Staff Report in compliance with the 
California Code of Regulations (CCR), title 23, §3775, et. seq. to identify, 
evaluate, and minimize potential adverse impacts to tbe enviromnent of adopting 
the proposed Procedures. The Secretary for Natural Resources has certified the 
State Water Board's water quality planning process as an environmental 
regulatory program5 [Cal. Code Regs. tit. 14, §1525l(g)] meeting CEQ A. The 
CCR6 [23 CCR §3775 et seq.] requires the State Water Board to prepare a report 
that, at a minimum, contains: 
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(1) A brief description of the proposed project (proposed Procedures); 
(2) An identification of any significant or potentially significant adverse 
environmental impacts of the proposed Procedures; 
(3) An analysis of reasonable alternatives to the proposed Procedures, and 
mitigation measures to avoid or reduce any significant or potentially 
significant adverse environmental impacts; and 
(4) An environmental analysis of the reasonably foreseeable methods of 
compliance. 

This Staff Report fulfills the State Water Board's requirements for preparation of 
an environmental document for public review, and is part of the substitute 
environmental documentation required to support the proposed Procedures. 

Draft Staff Report/SED at 3. Unfortunately, the Draft Staff Report/SED fails to adequately or 
accurately identify significant and potentially significant impacts to the environment that will 
result from adoption of the proposal, fails to adequately analyze those impacts it does identify, 
and as a result fails to fully address needed alternatives and mitigation measures to avoid or 
minimize impacts from the proposed regulatory changes or to analyze the reasonably foreseeable 
methods of compliance with the proposed procedures that will ensure impacts are avoided, 
minimized and mitigated. 

a. The SWRCB must comply with CEQ A's substantive mandates in approving the 
new regulations under its certified regulatory program. 

The "Water Quality Control (Basin)/208 Planning Program of the State Water Resources 
Control Board and the Regional Water Quality Control Boards" is a certified regulatory program 
for purposes ofCEQA. See Cal. Pub. Res. Code§ 21080.5; 14 C.C.R. ("CEQA Guidelines")§ 
1525l(g). Although certification exempts the Board from CEQA's environmental impact report 
requirement, the Board still must comply with CEQ A's substantive and procedural mandates. 
Cal. Pub. Res. Code§§ 21000,21002, 21080.5; Sierra Club v. Bd. of Forestry (1994) 7 Cal. 4th 
1215, 1236; Joy Road Area Forest and Watershed Association v. Cal. Dept. of Forestry and Fire 
Protection (2006) 142 Cal. App. 4th 656, 667-68. 

A certified regulato1y program is exempt from the requirement of an 
environmental impact report (ElR) (Pub. Resources Code,§ 21080.5, subd. (c)). 
Nevertheless, there must be significant documentation. The document used as a 
substitute for an EIR must include a description of the proposed activity with 
alternatives to the activity and mitigation measures as well as written responses 
to significant environmental points raised during the evaluation process. (Id., 
subds. (d)(2)(D) & (d)(3)(A); Cal. Code Regs., tit. 14, § 15252, subd. (a).) 

A certified regulatory program is subject to the broad policy goals and substantive 
standards of CEQ A. (City of Arcadia v .. State Water Resources Control Bd., 
[(2006)], 135 Cal. App. 4th at p. 1422.) It is said that the substitute documents 
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serve as the functional equivalent of an EIR. (Ebbetts Pass Forest Watch v. 
California Dept. of Forestry & Fire Protection (2008) 43 Cal. 4th 936, 943.) 

Conway v. State Water Resources Control Bd. (2015) 235 Cal. App. 4th 671,680 (emphasis 
added). 

The Board must ensure adequate environmental information is gathered and that the 
environmental impacts of the proposed regulatory changes are fully identified and analyzed 
before approval. "To conclude otherwise would place the burden of producing relevant 
environmental data on the public rather than the agency and would allow the agency to avoid an 
attack on the adequacy of the information contained in the report simply by excluding such 
information." Kings County Farm Bureau v. City of Hanford (1990) 221 Cal. App. 3d 692, 724. 

The environmental review documents must "contain facts and analysis, not just the 
agency's bare conclusions or opinions." Laurel Heights Improvement Assn. v. Regents (1989) 47 
Cal. 3d 376, 404 (and cases cited therein). The environmental review documents "must include 
detail sufficient to enable those who did not participate in its preparation to understand and to 
consider meaningfully the issues raised by the proposed project." !d. Environmental review 
documents must also contain sufficient detail to help "insure the integrity of the process of 
decisionmaking by precluding stubborn problems or serious criticism from being swept under the 
rug." Concerned Citizens of Costa Mesa, Inc. v. 32nd Dist. Agricultural Assn. (1986) 42 Cal. 3d 
929, 935 (citations omitted). 

"An EIR which does not produce adequate information regarding alternatives cannot 
achieve the dual purpose served by the EIR, which is to enable the reviewing agency to make an 
informed decision and to make the decisionmaker' s reasoning accessible to the public, thereby 
protecting informed self-government." Kings County Farm Bureau v. City of Hanford (1990) 
221 Cal. App. 3d 692, 733 (citing Laurel Heights Improvement Assn., 47 Cal. 3d at 392). 

The same requirements apply to an environmental document prepared as part of a 
certified regulatory program. See Sierra Club v. State Bd. of Forestry (1994) 7 Cal. 4th 1215, 
1228-29. Alternatives must be analyzed even if measures intended to mitigate the significant 
impacts also are proposed. See Friends of the Old Trees v. Dept. of Forestry & Fire Protection 
(1997) 52 Cal. App. 4th 1383, 1393-94. Overall, the Draft Staff Report/SED fails to address the 
most important criteria for a feasible alternative-that it avoids significant impacts on the 
environment of the proposed project. The question for the SWRCB in this matter is what are the 
impacts of adopting this new proposed regulation and whether the impacts could be avoided by a 
feasible alternatives. Unfortunately the environmental review in the Draft Staff Report/SED 
failed to address this critical question except in vague generalities. See Draft Staff Report/SED 
at171-73. 

When issuing regulations or policies, agencies will often conduct programmatic CEQA 
review (often referred to as first-tier analysis). While a programmatic CEQA document may 
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provide less detail than project-specific reviews, even progrannnatic environmental reviews must 
provide some detail as to the potential enviromnental impacts of the project and the mitigation 
measures and altematives to reduce such impacts. Progrannnatic CEQA review must consider 
"cumulative impacts that might be slighted in a case-by-case analysis" and "broad policy 
altematives and program wide mitigation measures at an early time when the agency has greater 
flexibility to deal with basic problems or ,cumulative impacts." CEQA Guidelines § 15168. 

Detennining what issues are appropriate for detailed review at each tier or stage of 
environmental review is critical. 

In addressing the appropriate amount of detail required at different stages in the 
tiering process, the CEQA Guidelines state that "[w]here a lead agency is using 
the tiering process in connection with an EIR for a large-scale planning approval, 
such as a general plan or component thereof ... , the development of detailed, site
specific information may not be feasible but can be deferred, in many instances, 
until such time as the lead agency prepares a future environmental document in 
connection with a project of a more limited geographic scale, as long as deferral 
does not prevent adequate identification of significant effects of the planning 
approval at hand." (Cal. Code Regs., tit. 14, § 15152, subd. (c).) This court has 
explained that "[t]iering is properly used to defer analysis of environmental 
impacts and mitigation measures to later phases when the impacts or mitigation 
measures are not determined by the first-tier approval decision but are specific to 
the later phases." Vineyard Area Citizens for Responsible Growth, Inc. v. City of 
Rancho Cordova, [(2007)], 40 Cal. 4th [412] alp. 431. 

In re Bay-Delta etc. (2008) 43 Cal. 4th 1143, 1169. Certified regulatory program environmental 
documents can utilize CEQ A's tiering principles so long as they provide the level of detail 
needed for the appropriate tier of analysis. Conway v. State Water Resources Control Ed. (2015) 
235 Cal. App. 4th 671, 680. 

Notably, this proposal from the SWRCB is in sharp contrast to that at issue in Conway, 
where the Court found that whether dredging would happen or not as a remediation measure 
associated with TMDLs was uncertain and a full analysis of those impacts was therefore 
premature in that first-tier analysis. 235 Cal. App. 4th at 680-81. Here, however, dredging and 
filling activities are at the core of the proposed regulatory changes and the proposed definition of 
wetlands and other procedures will directly affect where and how dredge and fill activities 
proceed across the state. Therefore, the impacts of those activities must be evaluated in some 
detail in order for the SWRCB to comply with CEQA. 

b. The Draft Staff Report/SED recognizes significant annual loss of wetlands under 
the draft policy but refuses to identify or analyze the significant impacts of the 
proposal. 
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The Draft Staff Report/SED concludes at a programmatic level that there will be no 
significant impact or a less than significant impact to resources based on the assumption that the 
proposed procedures increase protections. As the Executive Summary states: 

The environmental impacts associated with the proposed Procedures are evaluated 
in this Staff Report on a programmatic level. As such, this Staff Report is not as 
detailed as an environmental document that would be used to analyze art 
individual discharge of dredged or fill material project that would be regulated 
under the proposed Procedures. The State Water Board expects future 
environmental reviews of projects that are subject to the proposed Procedures to 
identify project-specific environmental effects. At that time, the lead agency must 
identify any project-specific significant environmental effects, and adopt all 
feasible alternatives and mitigation for these effects. If no feasible mitigation or 
alternatives are. available, the lead agency must adopt a statement of overriding 
considerations before approving the project, as required by CEQ A. 

Staff cannot predict the exact nature of environmental effects associated with 
future individual projects because such forecasting would require knowledge of 
future projects (e.g., scope, scale, location, and design) throughout the state. 
However, the programmatic environmental impacts assessment may be 
representative of the types and magnitude of project-specific environmental 
effects. The State Water Board intends for the proposed Procedures to provide 
consistent identification of wetlands, and to strengthen efforts to avoid and 
minimize impacts to all waters of the state, through consistent application 
submittal and review requirements. This consistency may result in a greater 
avoidance, minimization, and compensation for impacts to waters of the state and 
reduction of discharges of dredged or fill materials, potentially resulting in the 
protection and retention of a greater proportion of aquatic resources relative to 
existing regulatory practice. 

Further, given the relatively small number of projects that might be regulated 
differently under the proposed Procedures, compared to the existing regulatory 
framework, the State Water Board has determined that the programmatic 
environmental effect on all environmental impact categories will be less than 
significant, or there will be no impact. As such, the proposed Procedures will not 
result in any cumulatively considerable impacts when combined with other past, 
present, or reasonably foreseeable related projects. 

Draft Staff Report/SED at 4-5. Unfortunately, this is purely conclusory and, indeed, the Draft 
Staff Report/SED appears to be attempting a kind of slight-of-hand by ignoring the initial 
impetus for the regulatory changes and earlier iterations of the proposal including far more 
protective wetlands definitions (such as the one-parameter and two-parameter definitions). The 
past 13 years of stal(eholder engagement, draft proposals and public comments appear to have 
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disappeared entirely. Only by ignoring the earlier process, can the staff fmd that the current 
proposal-essentially maintaining the status quo with continued significant annual losses of 
wetlands throughout the state--will cause no significant impacts. 

Furthermore, even where the ultimate goal of an action or policy is intended to improve 
the environment and the impacts are on balance beneficial, detailed environmental review may 
be needed. See CEQA Guidelines§ 15063 (b)(l) (where a project may cause significant effect 
on the environment "regardless of whether the overall effect of the project is adverse or 
beneficial" the agency shall prepare an EIR). Either the proposed change to the regulatory 
procedures makes a difference or it does not, it cannot both be a beneficial improvement and 
have no impact whatsoever. Even at the programmatic level some detailed identification and 
analysis of environmental impacts should be provided. See discussion supra. While this 
proposed change to the regulatory procedures on its own may not be the sole cause of impacts to 
environmental resources from the regulated activities, it would affect whether, when, where, and 
how impacts from dredge and fill activities will occur in the future. 

There is no clear analysis of impacts to biological resources, even at a programmatic 
level, nor is it possible for decision makers or the public to hazard an educated guess. The fact 
that so many key junctures in the proposed permitting process are made on a case-by-case basis, 
beginning with whether a wetland is a water of the state, makes it impossible to determine the 
magnitude of impacts that might occur. The Draft Staff Report/SED refuses to enumerate or 
analyze the specific impacts to aquatic and riparian species and habitats from dredge and fill 
activities or explain how they would be lessened or avoided if the proposed procedures were 
adopted except in the most general terms, relying on later permitting utilizing the LEDPA 
(which, as described above, may not even be required) to look at all such impacts and the 
watershed approach to ensure mitigation is adequate. Even at the programmatic level of 
environmental review this is far too general and does not provide the needed identification and 
analysis of impacts to biological resources. 

For example, the Draft Staff Report/SED admits that under the proposed policy, projects 
may be shifted to upland areas to avoid impacts to wetlands, creating the possibility of 
potentially significant impacts to species and habitats in those upland areas. Draft Staff 
Report/SED at 141. But those impacts have not been considered in the CEQA review because 
"[t]he State Water Board does not have information on the location of future projects or the 
effect of upland project locations relative to sensitive species or habitats." I d. And regardless, 
the Draft Staff Report/SED claims, the later process, the LEDP A analysis, will solve the problem 
because "selection of the LEDPA would avoid more damaging impacts to sensitive species or 
habitats since the LEDPA must consider all environmental impacts." Id. Yet, as discussed 
above, the draft policy does not even require selection of the LEDPA in every case. Further, 
while this might be a defensible argument for those projects that must obtain an individual404 
permit, it is certainly not the case for projects proceeding under nationwide or general permits. 
Similarly, the Draft Staff Report/SED admits impacts will occur to species movement and 
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migration but simply concludes the later analysis will avoid or mitigate any significant impacts. 
!d. at 141-42. 

As another example, the Draft Staff Report/SED does not even provide basic information, 
such as the number of acres of PCCs in Califomia might be functional wetlands, to support their 
position that exempting them would not be a significant impact. !d. at 72. The Draft Staff 
Report/SED again simply assumes there would not be any impacts because the regulations as a 
whole will protect waters of the state. 

While we are deeply disappointed in the draft policy, we continue to believe that there is 
tremendous value for wetland conservation, Regional Board staff, and the regulated community 
in developing a standardized and consistent wetland definition and permit review process. We 
hope that our analysis and recommendations will result in SWRCB staff revising the draft policy 
so that it complies with California's no-net-loss policy and truly protects the state's diverse, 
ecologically essential wetlands. 

Thank you for the opportunity to provide comments. Please contact us with any 
questions or to discuss the draft policy further. 

Sincerely, 

Rachel Zwillinger 
Water Policy Advisor 
Defenders of Wildlife 

Erica Maharg 
Staff Attomey 
San Francisco Baykeeper 

David Lewis 
Executive Director 
Save the Bay 

Lisa T . Belenky 
Senior Attomey 
Center for Biological Diversity 

Kyle Jones 
Policy Advocate 
SietTa Club Califomia 
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Co-Chair 
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Executive Director 
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Commenter Comment 
Number 

Major 
Category 
Number 

Major Category 

Historic Comment 
Letter: Defenders of 
Wildlife 

49.1 51 
Response to Comments Submitted on 
Previous Drafts of the Proposed 
Procedures 

Historic Comment 
Letter: Defenders of 
Wildlife 

49.2 51 
Response to Comments Submitted on 
Previous Drafts of the Proposed 
Procedures 

Historic Comment 
Letter: Defenders of 
Wildlife 

49.3 51 

Response to Comments Submitted on 
Previous Drafts of the Proposed 
Procedures 

Historic Comment 
Letter: Defenders of 
Wildlife 

49.4 51 

Response to Comments Submitted on 
Previous Drafts of the Proposed 
Procedures 

Historic Comment 
Letter: Defenders of 
Wildlife 

49.5 51 

Response to Comments Submitted on 
Previous Drafts of the Proposed 
Procedures 

Historic Comment 
Letter: Defenders of 
Wildlife 

49.6 51 

Response to Comments Submitted on 
Previous Drafts of the Proposed 
Procedures 

Historic Comment 
Letter: Defenders of 
Wildlife 

49.7 51 

Response to Comments Submitted on 
Previous Drafts of the Proposed 
Procedures 

Historic Comment 
Letter: Defenders of 
Wildlife 

49.8 51 

Response to Comments Submitted on 
Previous Drafts of the Proposed 
Procedures 

Historic Comment 
Letter: Defenders of 
Wildlife 

49.9 51 

Response to Comments Submitted on 
Previous Drafts of the Proposed 
Procedures 

 



August 7, 2012 

Mr. Bill Orme 

'~-"~c 'sc 
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CJTllENS COMMITTEE TO 
COUPl.ETE THE REFUGE 

State Water Resou rces Control Board 

Division of Water Quality 

P.O. Box 100 

Sacramento, CA 95814 

Dear Mr. Orme, 

• SIERRA C LUB 
CALl FORN lA 

Thank you for meeting w ith us on July 5, 2012 to discuss the prelimina ry draft Wetlands Area Prot ection and 
Dredge and Fill Permitting Policy (WRAPP). During our conversation, we raised some issues with the way 
wetlands that are certified as Prior Conve rted Croplands (PCCs) are dealt w ith in the WRAPP. We are following 
up on this conversation with some more detai led information about what we think t he problems are wit h t he 
way PCCs are treated in the WRAPP and our suggestions for potential changes State Wat er Resources Control 
Board staff may want to consider in order to address th ese concerns. 

Statement of Problem: The exclusion of certified Prior Converted Croplands (PCCs) from regu lation under the 

Wetland Area Protection and Dredge and Fill Permitting Policy (WRAPP), puts at risk untold thousands of acres 

of wetlands in Ca lifo rnia that satisfy the wetland definition and criteria elaborat ed within the WRAPP. 

The exclus ion of PCCs in the WRAPP creates an internal contradiction and inconsistency over the proposed 

state definition of wetlands because the PCC definition used by NRCS rel ies on a narrower definition of 

wetlands than used in the WRAPP. PCCs are defined for the purposes of the NRCS cert ifi cat ion as requ iring 

actual"pond ing" or surface inundation. The WRAPP definition, inst ead, recognizes that wetlands are also 

defin ed by having soils "satu rated within the upper substrate" without requiring surface inundation or 

"ponding". This latter approach is consistent with the Army Corps de lineation manua l as t he State Board 

required of the WRAPP definition. If two different definitions of wetlands are used, one for PCCs t hat are 

exempted and one for all other wetlands, it wou ld create a definitiona l inconsistency that undermines the 

WRAPP's attempt to codify a clear definition of wetlands. 

Potential Resolutions: 

1) Do not exempt PCC wetlands from the definition of wetlands - The State Water Resources Control Board 

(SWRCB) cou ld adopt a policy similar to that of Washington State. The St ate of Washington Department of 

Ecology (DOE) has never recogn ized Prior Converted Croplands as a regulatory definition: 
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The state Water Pollution Control Act (90.48 RCW) does not distinguish prior converted croplands 

from other wetlands. Rather, all "waters of the state" are covered by the law, and PCCs that are still 

wetlands are considered waters of the state.' 

The State does recognize that, " ... many PCC wetlands have been significantly degraded and will regulate them 

according to the functions they provide." 

2) Exempt PCC wetlands from regulation so long as the lands are kept in agricultural production: If the 

SWRCB includes PCC wetlands within the definition of wetlands the SWRCB might retain the exemption for 

PCCs so long as the lands are kept in agricultural production. [PLEASE NOTE- this approach has the potential of 

allowing degradation of wetlands functions and values.] If this course is taken, the following "recapture" 

language should be added to the policy language 

Certified PCCs wetlands are not subject to Procedures as long as historic agricultural operations are 

continued and do not result in reductions or impairments in the reach, flow, and circulation of waters 

of the State. 

Basis for concerns: 

A common misconception is that lands identified/certified by the Natural Resources Conservation Service 

(NRCS) as Prior Converted Croplands have been sufficiently altered to permanently remove wetland 

characteristics and in particular, the hydrology required to maintain wetland functions and values. The . 

designation Prior Converted Croplands is a regulatory construct for the purposes of implementing the 

"swampbuster" provisions of the Food Security Act (FSA) and does not reflect the ecological functions or 

values of these lands. 

Votteler and Muir' observed: 

Clinton's proposals relaxed some of the current restrictions on agricultural effects on wetlands and 

increased funding for incentives to preserve and restore wetlands on agricultural lands. The 

administrative policy excluded 53 million acres of "prior converted croplands" from regulation as 

wetlands ... [emphasis added] 

And Ruffolo' also referred to changes implemented by the Clinton Administration: 

1 Washington State Department of Ecology. "Focus on Prior Converted Croplands/Wetlands~ Clarifying State Authority and the 

Regulatory Process." Publication 03~06~032. December 2003. 
2 Votteler, Todd H. and Thomas A. Muir. "Wetland Management and Research- Wetland Protection Legislation. 11 National Water 

Summary on Wetland Resources. United States Geological Survey Water Supply Paper 2425. 

http:/ /water. usgs.gov /nwsu m/WSP2425/Iegi slation. html 

3 Ruffolo, Jennifer. "The U.S. Supreme Court Limits Federal Regulations of Wetlands: Implications of the SWANNC Decision." California 

Research Bureau. CRB 02-003. 2002 
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... It also made the Soil Conservation Service, in the Department of Agriculture, responsible for wetland 

jurisdictional determinations on agricultural lands under both the Clean Water Act and the 

"Swampbuster" program (the Food Security Act). The administration also excluded "prior converted 

croplands" from regulation. This exemption excluded from regulation vast tracts of wetlands that had 

been drained and converted to agricultural use prior to 1985. [emphasis added] 

National Food Security Act Manual (5th Edition) Definition of Prior Converted Croplands: 

PriorConverted Croplands are defined in the 5th Edition of the National Food Security Act Manual (NFSAM) in 

the following manner: 

A. Definition 

(1) Prior converted cropland (PC) is a converted wetland where the conversion occurred 

before December 23, 1985; an agricultural commodity had been produced at least once before 

December 23, 1985; and as of December 23, 1985, the area was capable of producing an 

agricultural commodity (i.e., did not support woody vegetation and was sufficiently drained to 

support production of an agricultural commodity). The conversion could include draining, 

dredging, filling, leveling, or otherwise manipulating (including the removal of woody 

vegetation or any activity that results in impairing or reducing the flow and circulation of 

water) the wetland area. In addition, PC meets the following hydrologic criteria: 

(i) If the area is not a pothole, playa, or pocosin, inundation is less than 15 consecutive 

days during the growing season or 10 percent of the growing season, whichever is less, 

in most years (SO percent change or more). 

(ii) If the area is a pothole, playa, or pocosin, inundation is less that 7 consecutive days 

and saturation is less than 14 consecutive days during the growing season in most 

years (50 percent chance ormore). [emphasis added] 

The definition clearly labels PCCs "wetlands." The determining factor in whether a hydrologically modified 

(prior to December 23, 1985) wetland is regulated or not, is that of pending. Is the (hydrologically modified) 

wetland inundated (ponded) for less than 15 consecutive days? If so (unless it is a pothole, playa, or pocosin), 

it is a PCC and not regulated, even if there is saturation of soils to the surface. 

The proposed State definition of wetlands is: 

An area is wetland if, under normal circumstances, it (1) is continuously or recurrently inundated with 

shallow water or saturated within the upper substrate; (2) has anaerobic conditions within the upper 

substrate caused by such hydrology; and (3) either lacks vegetation or the vegetation is dominated by 

hyd rophytes. 

According to this definition, PCCs could be considered wetlands. 
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Why is the exemption of PCC wetlands of concern? 

In response to the question "W.hy regulate PCC wetlands?" the Washington State Department of Ecology 

asserts: 

The original assumption behind exempting PCC wetlands from federal regulation was the belief that 

these wetlands had been so altered they no longer provided important wetland functions. However, 

PCC wetlands in Washington perform many of the same important environmental functions as other 

wetlands, including recharging streams and aquifers, storing flood waters, filtering pollutants from 

water and providing wildlife habitat. [emphasis added] 

The National Research Council' observes (p. 159): 

One potential concern, however, is that agricultural wetlands will begin to diverge as separate from 

those regulated by USACE and EPA. This divergence could be fostered by maintenance of separate 

delineation manuals for agricultural and nonagricultural wetlands. Several major differences based on 

policy rather than science are already apparent. [emphasis added] 

And, recommends for "Especially Controversial Wetlands" (p. 167): 

Wetlands on agricultural lands should not be regulated differently from other wetlands. These 

wetlands may have many of the same attributes as do other wetlands, including maintenance of water 

quality, and there is no scientific basis for delineating them under definitions or federal manuals 

different from those applicable to other wetlands. [emphasis added] 

... Wetlands in agricultural settings can enhance runoff water quality ... 

Sheldon, et al,' asserts: 

... However, many wetlands meeting the criteria for PCC would still be expected to provide important 

functions, given that the criteria for being designated "Prior Converted" require only that the wetland 

has been manipulated for production of commodity crops since 1985 and does not pond for more than 

14 consecutive days during the growing season . 

... In addition, the authors of Volume I have documented significant water quality and quantity 

functions provided by PCCs in projects reviewed and permitted by the Department of Ecology (This 

data has not been published). [emphasis added] 

4 
National Research Council. "Wetlands: Characteristics and Boundaries." National Academy Press. Washington D.C. 1995 

5 Sheldon, Dyanne, Tom Hruby Ph.D., Patricia Johnson, Kim Harper, Andy McMillan, Teri Granger, Stephen Stanley, Erik Stockdale. 
"Wetlands in Washington State Volume 1: A Synthesis of the Science." Ecology Publication #05~06~006. Department of Ecology 

Publications Distribution Office. http://www .ecy. wa.gov /biblio/0506006.html 
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If, as the Preamble for the Wetland Area Protection and Dredge and Fill Policy (WRAPP) states, the "California 

Water Boards have the responsibility to preserve, enhance, and restore the quality of California's aquatic 

resources, including wetlands, for present and future generations;" and if, one of the purposes of the Policy is 

to "achieve no net loss and a long-term gain in the quantity, quality and diversity of waters of the state 

including wetlands," then this Policy must not exempt prior converted croplands from regulation. 

Need for Protection and Recapture of Areas Certified as PCC: 

PCC wetlands receive no protection under the FSA. Thousands of acres of wetlands could be at risk if the 

SWRCB fails to include language that explicitly prohibits actions that reduce or impair the reach, flow or 

circulation of waters of the State. 

According to a "Wetland Fact Sheet- Prior Converted Cropland" published by the Vermont NRCS6
; 

Areas that qualify as Prior Converted Cropland (PC) are exempt from the Swampbuster provision of the 

Farm Bill. These areas can be further drained, cropped or manipulated without loss of eligibility for 

USDA program benefits. [emphasis added] 

Once determined PCC, the wetland is forever considered PCC. Despite the fact that other categories of 

wetlands on agricultural lands are considered "abandoned" following the cessation for five consecutive years 

of management or maintenance, "PC lands will not be considered abandoned under the Food Security Act."' 

The NFSAM does state: 

This definition of abandonment is applicable only for compliance with the Food Security Act. 

Regulations governing the Clean Water Act may provide different or additional criteria for 

abandonment, particularly with regard to PC areas. Participants who are planning to abandon PC 

areas should be advised to discuss their plans with the COE before proceeding. 

The February 25, 2005 Memorandum to the Field issued jointly by USDA-NRCS and the USACE provides the 

following guidance regarding PCCs: 

Prior-Converted Cropland. Prior-converted cropland (PC) is identified for the purpose of implementing 
the FSA, and refers to wetlands that were converted from a non-agricultural use to cropland prior to 
December 23, 1985. While a PC area may meet the wetland hydrology criterion, production of an 
agricultural commodity or maintenance or improvement of drainage systems on the PC area, is exempt 
from the swampbuster provisions. A certified PC determination made by NRCS remains valid as long as 
the area is devoted to an agricultural use. If the land changes to a nonagricultural use, the PC 
determination is no longer applicable and a new wetland determination is required for CWA purposes. 
Specific guidance will be provided by the Corps in the near future addressing how the Corps will treat 
PC designations for land that changes from agricultural to non-agricultural use. [emphasis added] 

6 
Vermont NRCS. "Wetland Fact Sheet- Prior Converted Cropland. 

http://www. vt. n res. usda. gov I p rogra m s/We t Ia nd _Com p li a nce/Wetl and %2 0 Fa ct%2 OS h eet% 20-
%20Prior%20Converted%20Cropland.htm 
7 

NRCS. National Food Security Act Manual. M_180_NSFAM_514_D, Fifth Edition, November 2010. 
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This language explicitly states that PCC determinations and exemptions remain valid only as long as the land is 
in agricultural use. However, the specific guidance promised has yet to be provided by the USACE. 

Conversion of agricultural lands to development is an ever present threat in California. The potential loophole 

afforded by non-regulation of PCC wetlands must be avoided in the WRAPP. We are aware of situations where 

landowners/developers have attempted to utilize PCC determinations to preclude Clean Water Act regulation 

of wetlands. 

It may be that the SWRCB attempted to preclude such a loophole through inclusion ofthe language of Section 

l.C. of Appendix 1: 

C. Inapplicability of Exclusions 

Any discharge incidental to any of the excluded activities listed and subsections 3(A)- 3(F) which (1) 

brings an area or part of an area of water of the state into a use to which it was not previously subject; 

(2) where the flow or circulation may be impacted; or, (3) the reach of such water is reduced shall be 

required to obtain a permit pursuant to this Policy. Where the proposed discharge will result in 

significant discernible alternations to flow or circulation, the presumption is that flow or circulation 

may be impaired by such alteration. 

The language of this section refers to "excluded activities listed in subsections 3(A)- 3 (F)." However, those 

subsections appear to relate to the permit application process, so it is unclear whether the intent was to refer 

to agricultural exemptions (as are found in the Clean Water Act). Clearly this language speaks to exempted 

activities. The issue of PCCs, is that according to the current language of the WRAPP, these lands are not even 

considered jurisdictional, which is another matter entirely. 

The WRAPP must not exempt conversion of PCC wetlands to non-agricultural uses and as stated above, must 

not exempt activities that would reduce or impair the reach, flow of circulation of waters of the State. The 

intent is not to regulate historic and ongoing farming operations, but to regulate any change in use that will 

result in the conversion of wetland areas to uplands. Changes in use could encompass proposals to remove 

the agricultural wetlands from farming for the purposes of development, but could also include changes in 

farming to crops that require drier soils. The latter is especially of concern, as we are aware of several 

instances in the San Francisco Bay Area where landowners brought in fill or deep ripped soils (e.g. Borden 

Ranch') under the guise of "normal farming operations" on lands where we were aware of future development 

proposals. The WRAPP should not include loopholes that would allow the unregulated conversion of wetlands 

to uplands. 

Other Issues to Consider Regarding PCCs: 

8 Stricherz, Kelly. Borden Ranch Partnership V. U.S. Army Corps of Engineers: Getting ripped- Destroying Wetlands for 
Wine. 6 Great Plaines Natural Resources Journal. 170 (2002) 
http:/ /nation a laglawcenter.org/assets/b i ba rti des/ strich e rz _getting. pdf 
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Every five to seven years agricultural policies are evaluated and reauthorized or modified by U.S. lawmakers 

through the Farm Bill authorization process. As can be observed through the current 2012 Farm Bill, the 

process is highly politicized and not without controversy. The SWRCB must not merely adopt NRCS's definition 

of PCC wetlands, as that definition is vulnerable to changes in definition or conditions with each Farm Bill 

reauthorization. As an example, PCC wetlands were originally considered abandoned if they were not cropped 

for five years. This policy was drastically altered with the 1996 Farm Bill, which stated PCC wetlands will not be 

considered abandoned under the FSA. Once a wetland is identified PCC, that designation (and exemption from 

regulation) lasts forever, as long as the lands are used for the production of food, forage or fiber, and so long 

as alterations of PCC wetlands do not alter the hydrology of nearby wetlands. We have already discussed the 

need for a incorporation of a recapture clause to prevent the unregulated drainage and conversion of these 

wet Ia nds under the guise of normal farming operations. SWRCB must ensure its policies are well defined and 

protective of waters of the state. SRWCB must ensure its policies will not inadvertently be altered by changes 

adopted by an outside agency- especially one that does not have protection of waters of the state as its 

primary charge. To do anything less would be abrogating the SWRCB's responsibilities under the Porter 

Cologne Act. 

No inventory of PCC determinations is available, thus it is impossible to determine how many thousands of 

acres of wetlands may be at risk. 

Crumpton etal9observed: 

Lack of public information on cropped wetlands: Because USDA does not make the data public, very 

little information about cropped wetlands is available. USDA, the Corps, EPA and the Interior 

Department coordinated wetland protection under a 1994 interagency agreement. USDA 

confidentiality, however, was one reason that agreement terminated. It is essential that these data be 

made public in order to assess the policy implications of various alternatives for dealing with cropped 

wetlands. 

Without such information, it is impossible for the SWRCB to determine the environmental impacts of 

exempting PCC wetlands from regulation. 

On February 28,2005, the NRCS provided rationale for withdrawing from the 1994 Memorandum of 

Agreement (Ag MOA)10
• Of note are the following: 

• The 2002 amendments prohibit NRCS from sharing confidential producer information to agencies 

outside USDA. This makes it illegal for NRCS to provide wetlands delineations and determinations to 

the COE and EPA for CWA permitting and enforcement. 

• 1996 amendments eliminated the concept of "abandonment" for prior converted {PC} cropland. As a 

result, land may be considered non-wetland for Swampbuster purposes, and wetland for CWA 

purposes ... 

9 
Crumpton, William, Arnold van der Valk, Will Hoyer, David Osterberg. "Wetland Restoration in Iowa Challenges and Opportunities." 

The Iowa Policy Project. May 2012. www.lowaPolicyProject.org 
10 NRCS. "Guidance on Conducting Wetland Determinations for the Food Security Act and Section 404 of the Clean Water 
Act." http://www.nrcs.usda.gov/lnternet/FSE_DOCUMENTS/nrcs143_007868.pdf 
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• The MOA states that NRCS wetland determinations shall not be revised without interagency 

coordination. However, NRCS is required to comply with the decision of the USDA National Appeals 
Division, which may overturn a previous wetland determination without coordination among the 
agencies. 

• Per the MOA, NRCS agreed to conduct wetland determinations on agricultural land for the purpose of 

obtaining a CWA permit. Regulations at 7 C.F.R. §12.30 state that NRCS's responsibilities regarding 
wetlands extend only to implementing the wetland conservation provisions of the FSA. [emphasis 

added] 

Clearly, NRCS cannot comply with the spirit and intent of the 1994 MOA. The FSA fails to provide .!J..!rL 

regulatory protection of wetlands identified as prior converted croplands. It has been seven years since the 

NRCS and USACE withdrew from the Ag MOA and the USACE has yet to provide any specific guidance regarding 

recapture of PCC wetlands. Failure to recognize prior converted croplands as wetlands would be an abrogation 

of the SWRCB's responsibilities to "preserve, enhance, and restore the quality of California's aquatic resources, 

including wetlands, for present and future generations." 

We appreciate the opportunity to provide you with our thoughts on Prior Converted Croplands. If you have 

any questions, please contact Carin High at cccrrefuge@gmail.com. 

Sincerely, 

Carin High and Arthur Feinstein 

Citizen's Committee to Complete the Refuge 

Lisa Belen l<y 

Center for Biological Diversity 

Jim Metropulos 

Sierra Club California 

Kelly Catlett 

Defenders of Wildlife 

cc: Dominic Gregorio 

Jonathan Bishop 
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