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PRE-1914 RIGHT SUPPORTED BY PATENT AND CERTIFICATE OF PURCHASE

Under the various state acts' relating to the sale of lands obtained from the federal government
by virtue of the federal Swamp and Overflowed Lands Act of 1850, an individual had to apply
to the Secretary of State (later, the State Lands Commission) through a local land officer, in
order to make a claim for public lands. A claimant would have the land surveyed by the County
surveyor, have the survey recorded, and forward a copy of the survey and field notes to the
Secretary of State.> The claimant was required to pay the County Treasurer one dollar ($1.00)
for each acre contained in the survey or he had the option of paying the purchase price over a
period of five years, and paying an additional ten percent interest on the purchase price per
annum.” In exchange for the payment, the claimant would be given a receipt called a “Certificate
of Purchase,” which entitled the claimant to lawful possession of the property. Should the
claimant fail to make timely payments, fail to pay necessary interest, or fail to reclaim at least
one-half of the land claimed within a five year period, the land was forfeited and was available
for resale as 1f no purchase had been made.’ In other words, the transaction was annulled, and
the Certificate of Purchase ceased to have any legal meaning. It was not until the full purchase
price had been paid and reclamation had been performed, that the claimant was entitled to a
patent from the State.®

Until a patent was issued, the claimant did not hold a riparian right for the land, because fee title
remained vested in the State, and riparian rights are “part and parcel” of the lands to which they
attach. However, during possession of the land, but before the claimant obtained fee title by
means of a patent, claimant could, of course, divert water for domestic, agricultural or other
purposes. Under California case law, this diversion constituted an appropriative right, not a
riparian right.” If the claimant eventually obtained a patent, he would also have an overlapping
riparian right. The riparian right would relate back to the date of the claimant’s original, lawful
entry on the land.®

Under California Statutes, Chapter 415, Section 42 (Approved March 28, 1886), landowners
were authorized to form swampland districts for the purposes of reclaiming the lands contained

! Stats. of Cal. (April 28, 1855): Stats. of Cal. (March 13, 1858): Stats. of Cal., Ch. 193 (April 28, 1858); Stats. of
Cal. (April 18, 1859); Stats. of Cal. May 13, 1861); Stats. of Cal., Ch. 415 (March 28, 1886).
= Swamp and Overflowed Lands Act, 9 Stat. 512 {1850), codified at 43 U.5.C. § 982 (“Swamp Act of 1850”).

3 Stats of Cal. (April 28, 1855). This Act was later repealed and superseded by subsequent acts of the State
Legislature, but the procedure remained largely the same.

4 Stats. of Cal (April 28, 1855), Sections 3, 4, and 5.

% Stats. of Cal. (April 28, 1855), Section 6.

® Stats. of Cal. (April 28, 1855), Section 14.

7 Pleasant Valley Canal Co. v. Borror (1998) 61 Cal. App. 4th 742, 774: Rindge v. Crags Land Co. (1922) 56 Cal.
App. 247, 252.

$ Pleasant Valley Canal Co. v. Borror ( 1998) 61 Cal. App. 4th 742,



therein.” When the reclamation work contemplated by the Trustees or landowners of a
swampland district was completed, the Trustees or landowners of the district were required to
file a sworn statement in the County Recorder’s Office that the reclamation work was
completed.'” The County Recorder, in turn, was required to forward a certified copy of the
statement to the State Land Office.!" Three (3) years after the filing of the statement that all
lands within the district had been reclaimed, the land was required to be examined by a Board of
Commissioners appointed by the County Board of Supervisors for verification that the land had
indeed been reclaimed, and the Commissioners had to file a sworn statement regarding the same
with the County Recorder’s Office and the State Land Office.'? Proof of complete reclamation
appears to have required a showing that the land had been successfully cultivated for three (3)
years prior to the examination.'® It was then, and only then, that the landowners (holding the
land under Certificates of Purchase) were entitled to a patent from the state.

% See Cal. Stats. of | 886, Ch. 415, Sections 30, 31 for procedures for formation of Swampland Districts.
10 Cal. Stats. of 1886, Ch. 415, Section 41

" 1bid.

"2 Cal. Stats. of 1886, Ch. 415, Section 42.

B Ibid.
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EXPLANATORY ATTACHMENT
to the SWRCB’s Online Form Entitled:

“Informational Order Supporting Data”
(Due March 6, 2015)

Use of Water: If multiple Statement Numbers (i.e., “Points of Diversions”) are used to
irrigate the same field or parcel, the acreage of that field or parcel is divided evenly among those
Statement Numbers and each Statement Number is reported as serving its fractional share,

Riparian Rights: The riparian patent date is the date of the patent from the United
States to the State or from the United States to a private party as derived from the referenced
Bureau of Land Management records website provided in the online form. If available, the
patent date from the State to the private party is used in lieu of the patent date provided by that
site. The date of priority for riparian lands is expected to relate back to the time of settlement
prior to patent.

The online form has been marked “no” as to severance of riparian rights. The question
on the form is compound but in any event the term “severance” reflects a legal conclusion which
must be determined in a court adjudication.

Pre-1914 Rights: The Pre-1914 priority date and year that water was first used are based
on the estimated time of settlement and use of water on the land where the Point of Diversion is
located and/or where the Place of Use served by that Point of Diversion is located. Where
available, Certificates of Purchase dates are used to support the estimates. In California, this
requirement appears to have been satisfied only after the person had cultivated the land for three
years. [Cal. Stats. Of 1886, Ch. 415, Section 42.] It is assumed therefore that the subject land
did receive diverted water since the time of the Certificate of Purchase (or Patent). The reporting
party reserves the right to support an even earlier date as more historical evidence is located.

The claim of continuous use is made until such time as a court adjudication has
determined that such use was not continuous.

Monthly Diversions: The “Direct Diversion” amounts for 2014 are calculated from the
Excel spreadsheets posted at sjwater.org and are based on consumptive use estimates multiplied
by a multiple to account for additional water that is diverted but not consumed or evaporated.
Additional water is also added to the foregoing to account for field flooding, if any. The
consumptive use estimates are based on the following:

Central and South Delta, Zone 12: Used ITRC REPORT 03-001 ETc Table for
Irrigation Scheduling and Design, Zone 12 for Surface Irrigation, Typical year adjusted
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for the reporting year using CIMIS monthly ETo for Manteca. For crops not covered by
the ITRC report ETc was determined using ratios to alfalfa from Table A-5, DWR
Bulletin 168, October 1978.

North or West Delta, Zone 14: Used ITRC REPORT 03-001 ETc Table for
Irrigation Scheduling and Design, Zone 14 for Surface Irrigation, Typical year adjusted
for the reporting year using CIMIS monthly ETo for Lodi West. For crops not covered
by the ITRC report ETc was determined using ratios to alfalfa from Table A-5, DWR
Bulletin 168, October 1978.

The “Projected Direct Diversion” amounts for 2015 are derived in the same manner, and
based on the same 2014 Excel Spreadsheets, as the amounts for 2014 except that the amounts for
2015 take into consideration any anticipated changes in acreage or crops compared to 2014.

Because the online form instructs: “Do Not report the same value for Riparian and Pre-
1914,” the amounts directly diverted are entered into the Pre-1914 boxes and the number one is
inserted into the Riparian boxes. Until the Pre-1914 and Riparian rights are adjudicated they are
overlapping rights that cannot be legally separated. Moreover, the claim of right for this
Statement Number also includes overlying rights, statutory rights and rights derived from use for
more than 120 years which can likewise overlap in various respects. (Note: these rights also
overlap with any post-1914 and contract rights that may be applicable to the places of use at
issue herein.)

Maximum Rates of Diversion: The maximum rates of diversion are determined by
estimating head conditions and using the siphon and pump capacity graphs posted at sjwater.org.
Fluctuation of water levels due to changes in river flows, tides and numerous other factors
renders determination of maximum diversion rates somewhat inexact. The relevance of such a
maximum rate determination is questionable in that in many cases the maximum rate is not used
or only used for a limited period. To avoid double counting, the maximum rates are only entered
into the Pre-1914 rights boxes (even though those rates likewise apply to the overlapping
Riparian rights).
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