
RESPONSE TO 2015 DROUGHT INFORMATION ORDER RE PRE-1914 RIGHTS 

Statement number:  S016909 

Owner:  Kurt and Sandra Kautz Family Trust 

Parcel Served:  Portion APN 003-190-01 (San Joaquin) and APNs 146-0140-008, 009, 013, 
014 (Sacramento) 

California patented this property to John McCauley, John McFarland, Obed Harvey and Heirs of 
Salah Russell, Obed Harvey, N. Slater, Heirs of Salah Russell, and Salah Russell in nine patents: 
a February 8, 1872 patent to John McCauley, based on the two attached Certificates of Purchase 
dated 1865 and 1866 and Swamp and Overflow land surveys; a January 29, 1868 patent to John 
McFarland, based on the attached Certificate of Purchase dated 1866 and Swamp and Overflow 
land surveys; a July 13, 1872 patent to Obed Harvey and Heirs of Salah Russell, based on two 
Certificates of Purchases—one that is attached and dated 1860 and another that, according to the 
file for the Swamp and Overflow land survey, has been missing since at least 1870—and Swamp 
and Overflow land surveys; a second July 13, 1872 patents to Obed Harvey and Heirs of Salah 
Russell, based on the attached Certificate of Purchase dated 1856 and Swamp and Overflow land 
surveys; a July 13, 1872 patent to Obed Harvey, based on the attached Certificate of Purchase 
dated 18561 and Swamp and Overflow land surveys; a second July 13, 1872 patent to Obed 
Harvey, based on the three attached Certificates of Purchase dated between 1856 and 1864 and 
Swamp and Overflow land surveys; a October 4, 1870 patent to N. Slater, based on the attached 
Certificate of Purchase dated 1865 and Swamp and Overflow land surveys; and a May 8, 1856 
patent to Salah Russell, for which we have not been able to find either the patent or the 
Certificate of Purchase.2 

Under the various state acts3 relating to the sale of lands obtained from the federal government 
by virtue of the federal Swamp and Overflowed Lands Act of 1850,4 an individual had to apply 
to the Secretary of State (later, the State Lands Commission) through a local land officer, in 
order to make a claim for public lands. A claimant would have the land surveyed by the County 
surveyor, have the survey recorded, and forward a copy of the survey and field notes to the 
Secretary of State.5  The claimant was required to pay the County Treasurer one dollar ($1.00) 
for each acre contained in the survey or he had the option of paying the purchase price over a 
period of five years, and paying an additional ten percent interest on the purchase price per 

1 Half of the Certificate of Purchase is missing from the file for the Swamp and Overflow land survey. 
2 We have included a summary sheet from the State Lands Commission that lists the patent date and states the 
property was sold to Salah Russell on February 23, 1856. The State Lands Commission has not been able to find the 
patent. 
3 Stats. of Cal. (April 28, 1855); Stats. of Cal. (March 13, 1858); Stats. of Cal., Ch. 193 (April 28, 1858); Stats. of 
Cal. (April 18, 1859); Stats. of Cal. May 13, 1861); Stats. of Cal., Ch. 415 (March 28, 1886). 
4 Swamp and Overflowed Lands Act, 9 Stat. 519 (1850), codified at 43 U.S.C. § 982 (“Swamp Act of 1850”). 
5 Stats of Cal. (April 28, 1855).  This Act was later repealed and superseded by subsequent acts of the State 
Legislature, but the procedure remained largely the same.  
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annum.6 In exchange for the payment, the claimant would be given a receipt called a “Certificate 
of Purchase,” which entitled the claimant to lawful possession of the property.  Should the 
claimant fail to make timely payments, fail to pay necessary interest, or fail to reclaim at least 
one-half of the land claimed within a five year period, the land was forfeited and was available 
for resale as if no purchase had been made.7  In other words, the transaction was annulled, and 
the Certificate of Purchase ceased to have any legal meaning.  It was not until the full purchase 
price had been paid and reclamation had been performed, that the claimant was entitled to a 
patent from the State.8 

Until a patent was issued, the claimant did not hold a riparian right for the land, because fee title 
remained vested in the State, and riparian rights are “part and parcel” of the lands to which they 
attach.  However, during possession of the land, but before the claimant obtained fee title by 
means of a patent, claimant could, of course, divert water for domestic, agricultural or other 
purposes. Under California case law, this diversion constituted an appropriative right, not a 
riparian right.9  If the claimant eventually obtained a patent, he would also have an overlapping 
riparian right.  The riparian right would relate back to the date of the claimant’s original, lawful 
entry on the land.10 

Under California Statutes, Chapter 415, Section 42 (Approved March 28, 1886), landowners 
were authorized to form swampland districts for the purposes of reclaiming the lands contained 
therein.11 When the reclamation work contemplated by the Trustees or landowners of a 
swampland district was completed, the Trustees or landowners of the district were required to 
file a sworn statement in the County Recorder’s Office that the reclamation work was 
completed.12 The County Recorder, in turn, was required to forward a certified copy of the 
statement to the State Land Office.13  Three (3) years after the filing of the statement that all 
lands within the district had been reclaimed, the land was required to be examined by a Board of 
Commissioners appointed by the County Board of Supervisors for verification that the land had 
indeed been reclaimed, and the Commissioners had to file a sworn statement regarding the same 
with the County Recorder’s Office and the State Land Office.14  Proof of complete reclamation 
appears to have required a showing that the land had been successfully cultivated for three (3) 
years prior to the examination.15  It was then, and only then, that the landowners (holding the 
land under Certificates of Purchase) were entitled to a patent from the state.   

6 Stats. of Cal (April 28, 1855), Sections 3, 4, and 5.  
7 Stats. of Cal. (April 28, 1855), Section 6.  
8 Stats. of Cal. (April 28, 1855), Section 14.  
9 Pleasant Valley Canal Co. v. Borror (1998) 61 Cal. App. 4th 742, 774; Rindge v. Crags Land Co. (1922) 56 Cal. 
App. 247, 252. 
10 Pleasant Valley Canal Co. v. Borror (1998) 61 Cal. App. 4th 742,  
11 See Cal. Stats. of 1886, Ch. 415, Sections 30, 31 for procedures for formation of Swampland Districts.  
12 Cal. Stats. of 1886, Ch. 415, Section 41 
13 Ibid.  
14 Cal. Stats. of 1886, Ch. 415, Section 42. 
15 Ibid.  
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For this property, the land was successfully reclaimed and the State of California issued the 
patents to John McFarland on January 1, 1868, Obed Harvey and Heirs of Salah Russell on July 
13, 1872, Obed Harvey and Heirs of Salah Russell on July 13, 1872, Obed Harvey on July 13, 
1872, Obed Harvey on July 13, 1872, N. Slater on October 4, 1870, Heirs of Salah Russell on 
July 13, 1872, and Salah Russell on May 8, 1856, evidencing cultivation prior thereto. 

 

This information is being supplied in a summary fashion to satisfy the Drought Information 
Order request under a very short time constraint. Additional information exists to support the 
riparian and pre-1914 rights for this property that cannot be compiled and summarized in the 
time permitted, including expert testimony. 
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2015 GPM 

Point of 
Diversion

Acres 
Irrigated Crop Method

Pump 
Output

Hrs/Wk/S
et Sets Hrs/Month Gallons/Month AF/month Months Run

Months 
Quantity AF/year AF/AC

2 309 winegrape Drip 2000 35 2 280 33,600,000.00   103.1 April 15-Oct 15 7 721.81 2.3
2 87.6 almond new Drip 2000 35 1 140 16,800,000.00   51.6 Aug 15-Oct 2.5 128.89 1.5
3 200 winegrape Drip 1700 25 2 200 20,400,000.00   62.6 April 15-Oct 15 7 438.24 2.2
5 114 winegrape Drip 600 25 3 300 10,800,000.00   33.1 April 15-Oct 15 7 232.01 2.0

Total 710.6 1520.95
2014 GPM 

Point of 
Diversion

Acres 
Irrigated Crop Method

Pump 
Output

Hrs/Wk/S
et Sets Hrs/Month Gallons/Month AF/month Months Run

Months 
Quantity AF/year AF/AC

1 12.6 winegrape Flood n/a 25.0 June 1 25 2.0
2 309 winegrape Drip 2000 25 2 200 24,000,000.00   73.7 May-Oct 15 6.5 478.75 1.5
2 75 winegrape Flood 2000 150.0 June 1 150 2.0
3 200 winegrape Drip 1700 20 2 160 16,320,000.00   50.1 Jul-Oct 15 4.5 225.38 1.1
5 114 winegrape Drip 600 20 3 240 8,640,000.00     26.5 Jul-Oct 15 4.5 119.32 1.0

Total 710.6 998.447248
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