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LAWYERS FOR CLEAN WATER, INC.
Daniel Cooper (Bar No. 153576)

Email: Daniel @lawyersforcleanwater.com
1004A O’Reilly Avenue

San Francisco, California 94129
Telephone: (415) 440-6520

Facsimile: (415) 440-4155

Attorneys for Plaintiff INLAND EMPIRE WATERKEEPER, a program
of ORANGE COUNTY COASTKEEPER

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

INLAND EMPIRE WATERKEEPER, a Case No. CV 09- 06147 GAF (RZx)
program of ORANGE COUNTY
COASTKEEPER, a non-profit corporation,

%’r(l)\f)osed
Plaintiff, SENT DECREE

V.

(Federal Water Pollution Control Act,

AMERICAN METAL RECYCLING, INC,, 33 US.C. § 1251 ef seq.)

a California corporation,

Defendant.

WHEREAS, Inland Empire Waterkeeper, a program of Orange County
Coastkeeper, is a non-profit corporation dedicated to the protection and enhancement of
the Upper Santa Ana River Watershed through programs of advocacy, education,
research, restoration, and enforcement;

WHEREAS, Orange County Coastkeeper is a non-profit corporation dedicated to
the preservation, protection and defense of the environment, the wildlife, and the natural
resources of Orange County area waters, including the Santa Ana River Watershed and

its receiving waters;
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WHEREAS, Inland Empire Waterkeeper and Orange County Coastkeeper are
collectively referred to herein as (“Waterkeeper” or “Plaintiff”);

WHEREAS, American Metal Recycling, Inc. (“American Metal” or
“Defendant”) is an Owner and/or Operator of the American Metal scrap metal recycling
facility located at 11150 Redwood Avenue, Fontana, California (hereinafter “Facility”);

WHEREAS, on 10 June 2009, Waterkeeper served American Metal, the United
States Environmental Protection Agency (“EPA”), EPA Region IX, the State Water
Resources Control Board (“State Board™) and the Regional Water Quality Control
Board (“Regional Board”), with a notice of intent to file suit (“60-Day Notice) for
violations of the Federal Water Pollution Control Act, 33 U.S.C. §§1251 et seq. (“Clean
Water Act” or “CWA”). The notice alleged that the recipients had in the past and in
fact continue to violate Sections 301(a) and 402 of the CWA, 33 U.S.C. §§ 1311(a) and
1342, by discharging pollutants into Receiving Waters in violation of National Pollution
Discharge Elimination System (“NPDES”) General Permit No. CAS0000001 [State
Board] Water Quality Order No. 92-12-DWQ, as amended by Order No. 97-03-DWQ
(“Industrial Permit”) and the CWA;

WHEREAS, on 24 August 2009, Waterkeeper filed a complaint against American
Metal in the United States District Court, Central District of California, Eastern
Division (Civil Case No. CV 09- 06147 GAF (RZx)) entitled Inland Empire Waterkeeper et
al., v. American Metal Recycling, Inc. ("Complaint");

WHEREAS, Defendant denies all allegations set forth in the Complaint;

WHEREAS, Waterkeeper and American Metal (collectively referred to herein as
the "Settling Parties" or “Parties”) have agreed that it is in the Parties' mutual interest to
enter into a Consent Decree setting forth terms and conditions appropriate to resolving

the allegations set forth in the Complaint without further proceedings; and
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WHEREAS, all actions taken by American Metal pursuant to this Consent Decree
shall be made in compliance with all applicable federal, state and local rules and
regulations;

NOW THEREFORE IT IS HEREBY STIPULATED BETWEEN THE
SETTLING PARTIES AND ORDERED AND DECREED BY THE COURT AS
FOLLOWS:

1. The Court has jurisdiction over the subject matter of this action pursuant to
Section 505(a)(1)(A) of the Act, 33 U.S.C. § 1365(a)(1)(A);
2. Venue is appropriate in the Central District Court pursuant to Section

505(c)(1) of the Act, 33 U.S.C. §1365(c)(1), because the Facility at which the alleged
violations took place is located within this District;
3. The Complaint states a claim upon which relief may be granted against
American Metal pursuant to Section 505 of the Act, 33 U.S.C. § 1365;
4.  Waterkeeper has standing to bring this action.
5. The Court shall retain jurisdiction over this matter for purposes of
interpreting, modifying or enforcing the terms of this Consent Decree, or as long
thereafter as is necessary for the Court to resolve any motion to enforce this Consent

Decree.

I. OBJECTIVES

6. It is the express purpose of the Parties entering into this Consent Decree to
further the objectives set forth in Section 101 et seq. of the CWA, 33 U.S.C. § 1251 et
seq., and to resolve those issues alleged by Waterkeeper in its Complaint. In light of
these objectives and as set forth fully below, American Metal agrees, inter alia, to
comply with the provisions of this Consent Decree and to comply with the requirements
of the Industrial Permit and all applicable provisions of the CWA at the Facility.
Specifically, Receiving Water Limitation C(2) in the Industrial Permit requires that the

Facility “not cause or contribute to the exceedance of an applicable water quality
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standard.” Effluent Limitation B(3) of the Industrial Permit requires that Best
Management Practices (“BMPs”) be developed and implemented to achieve Best
Available Technology (“BAT”) and the Best Conventional Pollutant Control Technology
(“BCT”). American Metal is required to develop and implement BMPs necessary to
comply with the Industrial Permit’s requirement to achieve compliance with BAT/BCT
standards and with Water Quality Standards. BMPs must continue to be developed and
implemented to prevent discharges or to reduce contamination in storm water discharged
from the Facility sufficient to achieve the numeric limits detailed in Tables 1 and Table 2

in section I1.B below.

II. COMMITMENTS OF THE PARTIES

A. Industrial Storm Water Pollution Control Measures

7. The storm water pollution control measures and contaminant reduction
provisions of this Consent Decree shall only apply to rainfall events up to and including
the 5-year 24-hour return period rain event (“Qualifying Storm Event”), as defined by the
National Oceanographic and Atmospheric Administration (“NOAA™) Atlas 14, Vol. I,
Version 4 (2006) with an assumed dry antecedent condition and 3.9 total inches of
rainfall over a 24-hour period. The Parties agree that any discharge of stormwater and/or
non-stormwater pollutants from the Facility in connection with a rainfall event that
exceeds a Qualifying Storm Event is not a violation of this consent decree.

8.  American Metal is in the process of developing and implementing a storm
water discharge treatment system involving the use of stormwater holding tanks and
filters designed to harvest, capture, store, and treat stormwater prior to discharge from the
southeast corner of the Facility. In accordance with the requirements of section II.C
below, within thirty (30) days of the Effective Date of this Consent Decree, American
Metal shall revise the Stormwater Pollution Prevention Plan (“SWPPP”) currently in
effect at the Facility to fully describe the current features and treatment capacity of this

stormwater treatment system. In addition, American Metal agrees to develop,
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implement, and/or continue to maintain, as applicable, additional measures as necessary
to reduce contamination in storm water discharged from the Facility to levels below the
numeric limits set forth in Table 1 and Table 2 in section II.B below. These additional
measures may include:

(a) Materials Storage and Industrial Activities. Placing sources of

contamination in covered containers or under cover with such areas contained by
berming or other containment sufficient to prevent the exposure of pollutants to storm
water or rainwater and the runoff or discharge of pollutants;

(b)  Coating. Coating structural sources of contamination (e.g. galvanized
building roofs (other than the existing non-ferrous building which has been coated)), and
siding);

(c) Sweeping. Employing high efficiency sweeping in order to prevent
the discharge of pollutants;

(d) Harvesting and Storing Runoff. Constructing and maintaining on-site

retention facilities (such as retention ponds or swales, infiltration basins, baker tanks,
sumps, cisterns, or dry wells/ injection wells) designed to hold and store the runoff
generated by a 5-year 24-hour return period storm event without any off-site discharge;

(e)  Treating Runoff. Treating runoff discharging from the site.

()  Sand Filters. Treating runoff discharging from the site with devices
such as sand filters evaluated in the Caltrans Retrofit Study (“CRS”) or equivalent
treatment devices at appropriate locations.

(g) Routing Discharge to the Publicly Owned Treatment Works. Routing

discharge to the publicly owned treatment works (“POTW?)/ sanitary sewers, in
combination with on-site retention such that flows are discharged off-peak in the POTW
so as not to risk exacerbating wet weather Sanitary Sewer Overflow risks from the
POTW.

(h)  Vehicle and Equipment Maintenance and Fueling.
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1. Conducting all vehicle and equipment maintenance and fueling
at the Facility on asphalt or another impermeable surface;

11. Conducting all vehicle and equipment maintenance and fueling
at the Facility under cover;

iii.  Berming of otherwise containing the surface of the area where
vehicle maintenance and fueling occurs (hereinafter “Maintenance and Fueling Area”) in
order to prevent the exposure of pollutants to storm water or rainwater and the runoff or
discharge of pollutants;

iv.  Cleaning the Maintenance and Fueling Area as necessary to
control track-off of pollutants;

v. Dispensing all petroleum products within the Maintenance and
Fueling Area(s);

vi. Installing tire washing facilities at exit points from the Facility
to prevent off-site tracking from vehicles;

vii.  Annually power washing the entire paved part of the Facility,
including areas not reachable by mechanical sweepers, and dispose of the contaminated
water consistent with all federal, state and local requirements, and not to area storm
drains.

B. Sampling, Monitoring, Inspecting, and Reporting

9. Sampling Program. Within thirty (30) days of the Effective Date of this
Consent Decree, Defendant shall revise its monitoring and reporting plan (“M&RP”) to
comply with this section. All storm water discharge locations shall be sampled at the
Facility. Storm water samples collected must represent the discharge at the point it
leaves the Facility. For example, if storm water is discharging from both sides of a
driveway, two separate storm water samples must be collected from each side of the

driveway. Additionally, sampling of stored or contained storm water shall occur at the
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time the stored or contained storm water is released. Finally, the M&RP shall be revised
to include sampling at all new or additional discharge points created in the future.

10. Waterkeeper’s Review of Revised M&RP. Defendant agrees to submit the

revised M&RP to Waterkeeper for review and comment as soon as it is completed but in
any event no later than thirty (30) days from the Effective Date of this Consent Decree.
Waterkeeper shall provide comments, if any, to the Defendant within thirty (30) days of
receipt of the M&RP. Defendant shall incorporate Plaintiff’s comments into the M&RP,
or shall justify in writing why any comment is not incorporated within thirty (30) days of
receiving comments. Any disputes as to the adequacy of the M&RP shall be resolved
pursuant to the dispute resolution provisions of this Consent Decree, set out at Section [V
below.

11. Sample Analysis and Sample Frequency. Beginning with the 2010/2011 Wet
Season (defined as October 1- May 31), and continuing through the 2011-2012 Wet

Season, Defendant shall collect storm water samples from each discharge location from
each storm event at the Facility up to five storm events per Wet Season. Defendant may
discontinue analyzing storm water samples for a constituent specified in Tables 1 and 2 if
five consecutive sampling results within a Wet Season for the constituent are reported as
below the limits in Tables 1 and 2. Defendant may discontinue analyzing storm water
samples for PCBs if five consecutive sampling results using the method referenced in
paragraph 12 below show that PCBs were not detected.

12. Defendant shall analyze the samples for the constituents identified in Table 1
and Table 2. A California State certified laboratory shall perform all sample chemical
analyses. Defendant shall select laboratories and analytical limits such that, at a
minimum, the method detection limits (“MDLs”) shall be below both the Table 1 and
Table 2 Limits set forth herein, with the exception of PCBs. When testing for PCBs,
Defendant shall analyze samples using gas chromatography, SW-486, method 8082. In
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addition, Defendant shall perform sampling as required by the Industrial Permit for the

Facility.
13. BAT/BCT and Technology Based Limits:' The BAT/BCT limits are as
follows:
Table 1
Contaminant Limit
(All metals are total recoverable) | (All but pH expressed as Mg/L)
Total suspended solids 100
Copper 0.064123
Lead 0.081669
Zinc 0.117
Oil and grease 15
Aluminum 0.750
Arsenic 0.16854
Cadmium 0.0159
Iron 1.00
Mercury 0.0024
Nickel 1.417
Silver 0.0318
Chemical oxygen demand 120
pH 6.0-9.0 units

14. Water Quality Standard (WQS) Based Limits: The WQS Based Limits are as

follows:

1"

' The Best Available Technology (“BAT”) limits were derived from the International BMP
Database assembled by EPA and others for contaminants measured at a variety of BMPs, accepted into
the database, and subjected to statistical analysis. The proposed BAT limit is generally based on the
maximum median pollutant discharge concentration among all reported BMP types, except
hydrodynamic devices (which perform more poorly than land-based BMPs). In some cases the Caltrans
Retrofit Pilot Study results for the same BMPs were also consulted to guide the selection. The BAT
limit for oil and grease is equivalent to the widely accepted capability of a coalescing plate or equivalent
oil/water separator. Other contaminants common in scrap yard discharges are not represented at all, or
are not sufficiently represented, in the database to set BAT limits. In these cases the limits are the
benchmarks in the EPA multi-sector industrial permit. Defendant shall analyze for hardness when
collecting samples and Defendant may adjust limits based on hardness where applicable.
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Table 2
Contaminant Limit
(All but pH expressed as Mg/L)

Arsenic .340
Cadmium 0.0043

Copper 0.013

Lead 0.065

Nickel 0.470
Silver 0.0034

Zinc 0.120

PCBs Goal of 0.000014
Chemical oxygen demand 30
pH 6.5-8.5 units

15. Action Plan for Table 1 or Table 2 Exceedances. American Metal shall submit

an action plan if any sampling demonstrates discharges of storm water containing
concentration of pollutants exceeding a Table 1 or 2 limit that complies with the
requirements below. Disputes regarding the action plan shall be subject to the dispute
resolution procedures in Section IV below. The Parties agree to comply with the dispute
resolution procedures set forth in Section IV below if there are any disagreements or
disputes regarding any of the action plan(s) discussed below.

a. Benchmark Levels Action Plan. Defendant shall provide Waterkeeper

with a Benchmark Action Plan within thirty (30) days of American Metal’s receipt of
storm water sampling data demonstrating an exceedance of a Benchmark Level at the
Facility. The Action Plan shall include at a minimum: (1) the identification of the
pollutant(s) discharged in excess of the Benchmark Levels, (2) an assessment of the
source of each pollutant exceedance, (3) the identification of additional BMPs that will be
implemented to achieve compliance with the Benchmark Levels set forth in Table 1, and
(4) time schedules for implementation of the proposed BMPs. Waterkeeper shall have
thirty (30) days upon receipt of Defendant’s Benchmark Action Plan to provide
Defendant with comments. Defendant shall have sixty (60) days from the date

Waterkeeper comments on Defendant’s Benchmark Action Plan to implement any
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additional non-structural or structural BMPs recommended by Waterkeeper. Within this
sixty (60) day period American Metal shall provide a written explanation if American
Metal does not develop and/or implement any of Waterkeeper’s recommended additional
BMPs. If any structural BMPs require any agency approval, then Defendant shall contact
Waterkeeper to request an extension of the deadline to implement the structural BMPs
requiring agency approval. Waterkeeper’s consent to Defendant’s requested extension
shall not be unreasonably withheld. Defendant shall notify Waterkeeper in writing when
the Action Plan has been implemented.

b. WQS Action Plan. Defendant shall provide Waterkeeper with a WQS

Action Plan by July 1 following the 2010-2011 Wet Season if storm water sampling data
demonstrates an exceedance of a WQS Level at the Facility. The WQS Action Plan

shall set forth additional BMPs designed to achieve compliance with Table 2 limits. The
WQS Action Plan shall include at a minimum: (1) the identification of the pollutant(s)
discharged in excess of the WQS; (2) an assessment of the source of the pollutant; (3) the
identification of additional BMPs that will be implemented to achieve compliance with
the applicable WQS; and (4) time schedules for implementation of the proposed
structural and non-structural BMPs. Waterkeeper shall have thirty (30) days upon receipt
of Defendant’s WQS Action Plan to provide Defendant with comments. Defendant shall
have sixty (60) days from the date Waterkeeper comments on Defendant’s Action Plan to
implement any additional non-structural or structural BMPs. Within this sixty (60) day
period American Metal shall provide a written explanation if American Metal does not
develop and/or implement any of Waterkeeper’s recommended additional BMPs. If any
structural BMPs require any agency approval, then Defendant shall contact Waterkeeper
to request an extension of the deadline to implement the structural BMPs requiring
agency approval. Waterkeeper’s consent to Defendant’s requested extension shall not be
unreasonably withheld. Defendant shall notify Waterkeeper in writing when the Action

Plan has been implemented.
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c. Action Plan for Year 2 Wet Season. If at the end of the 2011-2012 Wet

Season, storm water sample results demonstrate that Defendant continues to discharge
storm water and/or non-stormwater containing pollutants exceeding the limits set forth in
Tables 1 and/or 2, the Parties shall meet and confer by July 1, 2012 to discuss the sample
results, current BMPs, and to develop an action plan designed to achieve the limits in
Tables 1 and 2 (“Year 2 Action Plan”). Within thirty (30) days of the meet and confer,
Defendant shall develop and submit the Year 2 Action Plan to Waterkeeper.
Waterkeeper shall provide comments on the Year 2 Action Plan within thirty (30) days of]
receipt of the Action Plan. Within fourteen (14) days of receiving Waterkeeper’s
comments, American Metal shall revise the Year 2 Action Plan to include Waterkeeper’s
comments, unless American Metal demonstrates that the amended Year 2 Action Plan is
infeasible, or that the costs to implement the Benchmarks Action Plan, WQS Action Plan
and the revised Year 2 Action Plan would exceed the combined sum of Three-Hundred
and Fifty Thousand ($350,000.00) Dollars. American Metal shall implement the Year 2
Action Plan within Ninety (90) days of revising the Year 2 Action Plan to include
Waterkeeper’s comments, unless dispute resolution is invoked. American Metal shall
notify Waterkeeper in writing when the Year 2 Action Plan has been implemented.
Disputes relating to the Year 2 Action Plan shall be subject to the dispute resolution
provisions in Section IV below.

16. Development of categorical discharge permit for scrap metal industry.

Waterkeeper and certain members of the scrap metal recycling industry are currently
involved in a process to develop a proposed categorical storm water permit for the scrap
metal recycling industry. In the event that these negotiations result in execution by
Waterkeeper of an agreement with American Metal and other scrap metal recyclers
establishing a proposed categorical storm water permit that includes BMPs and numeric
limits for the contaminants set forth in Table 1 or Table 2 above (“Agreement”), then the

applicable terms of the proposed categorical storm water permit shall be substituted for
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the Commitments of the Parties in Section II of this Consent Decree, except for the
commitments in Paragraphs 11, 12, 19, 20, 21, 22, 23, 24, and 25, which shall remain
enforceable. Upon execution of the Agreement by Waterkeeper and American Metal,
any storm water discharge sampling at the Facility revealing an exceedance of the limits
set forth in the proposed categorical storm water permit developed by the parties and
agreed to by Waterkeeper and American Metal shall constitute a violation of this Consent
Decree.

C. Storm Water Pollution Prevention Plan

17. SWPPP Revisions. Within thirty (30) days of the Effective Date of this

Consent Decree, Defendant agrees to revise the SWPPP currently in effect at the
Facility to incorporate all storm water pollution prevention measures and other
applicable requirements set forth in this Consent Decree and/or the Industrial Permit.
Specifically, the SWPPP shall include a description of all industrial activities and
corresponding potential pollution sources and, for each potential pollutant source, a
description of the potential pollutants from the sources. The SWPPP shall also identify
BMPs (and their implementation dates) designed to achieve compliance with the
provisions of this Consent Decree, including, but not limited to, a thorough description
of the current features and treatment capacity of the stormwater treatment system
discharging to the outfall located at the southeast corner of the Facility. American
Metal shall revise the SWPPP as necessary to incorporate additional BMPs developed
pursuant to this Consent Decree.

18. Waterkeeper’s Review of Revised SWPPP. Defendant agrees to submit the

revised SWPPP to Waterkeeper for review and comment as soon as it is completed but in
any event no later than thirty (30) days from the Effective Date of this Consent Decree.
Within thirty (30) days of Waterkeeper’s receipt of the revised SWPPP, Waterkeeper
shall provide Defendant with comments and suggestions, if any, concerning the revisions

to the SWPPP. Within thirty (30) days of Defendant’s receipt of Waterkeeper’s
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comments on the revised SWPPP, Defendant shall incorporate Waterkeeper's comments
and re-issue the SWPPP. Any disputes as to the adequacy of the SWPPP shall be
resolved pursuant to the dispute resolution provisions of this Consent Decree, set out at
Section IV below.

D.  Monitoring and Reporting

19. Site Inspections. For the term of this Consent Decree, Waterkeeper,

Waterkeeper’s Water Quality Engineer, accompanied by Waterkeeper’s attorney or other
representative, may conduct up to three yearly Site Inspections at the Facility. Site
inspections shall occur during normal business hours and Waterkeeper shall provide
Defendant with as much notice as possible, but at least twenty-four (24) hours notice
during the Wet Weather season and forty-eight (48) hours notice during the dry season
prior to each inspection. Notice will be provided by phone and electronic mail. During
the Site Inspections, Waterkeeper and/or its representatives shall be allowed access to the
Facility’s SWPPP and related monitoring records and to all storm water monitoring
reports and related data for the Facility. During the Site Inspections, Waterkeeper and/or
its representatives may collect samples of storm water discharges at the Facility. A
certified California laboratory shall analyze storm water samples collected by
Waterkeeper. During the life of this Consent Decree, Waterkeeper shall provide
American Metal with all laboratory analyses related to the Facility within ten (10) days
of Waterkeeper’s receipt of such information.

20. Compliance Monitoring and Oversight. American Metal agrees to help

defray Waterkeeper’s reasonable costs incurred in conducting Site Inspections and
compliance monitoring by reimbursing Waterkeeper Ten Thousand Dollars ($10,000) for
these costs within thirty (30) days of the Effective Date of this Consent Decree.
American Metal agrees to make compliance monitoring and oversight funds payable to

“Lawyers for Clean Water Attorney Client Trust Account” and delivered by certified
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mail or overnight delivery to Lawyers for Clean Water, Inc., 1004A O’Reilly Avenue,
San Francisco, California 94129 attention Layne Friedrich.

21. Reporting. During the life of this Consent Decree, on a monthly basis,
American Metal shall provide Waterkeeper with a copy of all compliance and monitoring
data, including inspection reports, related to storm water at the Facility. During the life
of this Consent Decree, American Metal shall provide Waterkeeper with all laboratory
analyses related to storm water at the Facility within seven days of American Metal’s
receipt of such information.

22.  Document Provision. During the life of this Consent Decree, American

Metal shall copy Waterkeeper on all documents related to water quality at the Facility
that are submitted to the Regional Board, the State Board, and/or any State or local
agency or municipality. Such reports and documents shall be provided to Waterkeeper
concurrently as they are sent to the agencies and/or municipalities. Any correspondence
received by American Metal from any regulatory agency during the life of this Consent
Decree shall be provided to Waterkeeper within three (3) business days of receipt by
American Metal.

E. Environmental Projects and Fees and Costs

23.  Environmental Mitigation Project. American Metal agrees to pay Twenty

Thousand Dollars ($20,000.00) to the Public Interest Green Fund for use in a

supplemental environmental project to eliminate or mitigate the impacts of storm water
pollution to the Declez Channel and/or to the Santa Ana River watersheds receiving
discharges from the Facility. American Metal shall make the mitigation payment within
thirty (30) days of the Effective Date of this Consent Decree and mail via certified mail
or overnight delivery to the Public Interest Green Fund at the Orange County Community
Foundation, 30 Corporate Park, Suite 410, Irvine, California 92606. American Metal
shall provide Waterkeeper with a copy of such payment.
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24. Waterkeeper’s Fees and Costs. American Metal agrees to reimburse

Waterkeeper for Waterkeeper’s investigation fees and costs, expert fees and costs,
reasonable attorneys’ fees, and other costs incurred as a result of investigating and
preparing the lawsuit, and negotiating a resolution of this matter, totaling One Hundred
Ten Thousand One Hundred Twelve ($110,112.00) Dollars. Payment of 110,112.00
Dollars shall be made within thirty (30) days of the Effective Date, payable to “Lawyers
for Clean Water Attorney Client Trust Account” and delivered by certified mail or
overnight delivery to: Lawyers for Clean Water, Inc., 1004A O’Reilly Avenue, San

Francisco, California 94129 attention Layne Friedrich.

25. Stipulated Payment. American Metal shall make a remediation payment of
One Thousand Dollars ($1,000) for each missed deadline included in or contemplated by
this Consent Decree, unless the missed deadline results from a Force Majeure Event.
Payments for missed deadlines shall be made to the Public Interest Green Fund for the
restoration and/or improvement of the watersheds receiving discharges from the Facility.
American Metal agrees to make the stipulated payment within thirty (30) days of a
missed deadline and mail via certified mail or overnight delivery to the Public Interest
Green Fund at the Orange County Community Foundation, 30 Corporate Park, Suite 410,
Irvine, California 92606. American Metal shall provide Waterkeeper with a copy of each
such payment.

F. Commitments of Plaintiff

26. Within three days of the final signature of this Consent Decree by the
Parties, Waterkeeper shall file a Notice of Tentative Settlement and Notice of 45-Day
Review Period in the United States District Court for the Central District of California
(“District Court”).

27. Review by Federal Agencies. Plaintiff shall submit this Consent Decree to

EPA and the U.S. Department of Justice (“DOJ”) within three days of the final signature
of the Parties for review consistent with 40 C.F.R. § 135.5. The agency review period
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expires forty-five (45) days after receipt by both agencies, as evidenced by the certified
return receipts, copies of which shall be provided to Defendant if requested. In the event
that EPA or DOJ object to entry of this Consent Decree, the Parties agree to meet and
confer to attempt to resolve the issue(s) raised by EPA or DOJ.

28.  Plaintiff shall file this Consent Decree with the District Court within three
(3) days of the Effective Date. Waterkeeper is responsible for notifying Defendant of the
District Court’s entry of the Order dismissing these claims with prejudice. Such
notification can be satisfied by the Central District of California’s Case Management/
Electronic Case Filing (“CM/ECF”) notification to the Parties that the Order was
executed and entered by the District Court.
III. EFFECTIVE DATE AND TERMINATION DATE

29. The term “Effective Date,” as used in this Consent Decree, shall mean the last
date for the United States Department of Justice and the United States Environmental
Protection Agency (“Federal Agencies”) to comment on the Consent Decree, i.e., the
45th day following the United States Department of Justice and United States
Environmental Protection Agency’s receipt of the Consent Decree or, the date on which
the Federal Agencies provides notice that it requires no further review and the Court
enters the final Consent Decree, whichever occurs earlier.

30. This Consent Decree will terminate after demonstration by American Metal
that it has completed implementation of all required Action Plan(s) provided for under
paragraph 15 above. If the proposed categorical storm water permit agreed to under
paragraph 16 provides for preparation of an action plan(s) in the event that sampling data
reveal an exceedance of any limit for any constituent(s) under the proposed categorical
permit, then the Consent Decree will terminate after American Metal has completed
implementation of all action plan(s) provided for under the terms of the proposed
categorical storm water permit, if agreed to by Waterkeeper and American Metal. To

make the demonstration under paragraph 15, or under the action plan(s) required by the
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terms of the categorical storm water permit, American Metal shall provide Waterkeeper
with a written report showing that all structural and/or non-structural BMPs required by
the Action Plan(s) have been implemented and are functioning at the Facility. At its
discretion, Waterkeeper, Waterkeeper’s Water Quality Engineer, accompanied by
Waterkeeper’s attorney or other representative, shall have thirty (30) days from receipt of
the written report required to make the demonstration that the action plan(s) have been
implemented and are functioning at the Facility to conduct a site inspection prior to
termination of this Consent Decree.

IV. DISPUTE RESOLUTION

31.  This Court shall retain jurisdiction over this matter for the purposes of
implementing and enforcing the terms and conditions of this Consent Decree, and
adjudicating all disputes among the parties that may arise under the provisions of this
Consent Decree. The Court shall have the power to enforce this Consent Decree with all
available legal and equitable remedies.

32.  Meet and Confer. A party to this Consent Decree shall invoke the dispute

resolution procedures of this Section by notifying all other Parties in writing of the
matter(s) in dispute and of the party's intention to resolve the dispute under this Section.
The Parties shall then meet and confer in an attempt to resolve the dispute informally
over a period of fourteen (14) calendar days from the date of the notice.

33.  If'the Parties cannot resolve a dispute by the end of meet and confer
informal negotiations, the party invoking the dispute resolution provision shall provide
notice to the other party that it intends to invoke formal dispute resolution by filing a
motion before the United States District Court for the Central District of California. The
Parties shall jointly apply to the Court for an expedited hearing schedule on the motion.

34. If Waterkeeper initiates a motion or proceeding before the Court relating to

enforcement of the terms and conditions of this Consent Decree, Waterkeeper shall be
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entitled to recover fees incurred to enforce the terms of this Consent Decree consistent
with the provisions of Sections 505 and 309 of the CWA, 33 U.S.C. §1365 and § 1319.
V. MUTUAL RELEASE OF LIABILITY AND COVENANT NOT TO SUE

35. In consideration of the above, upon the Effective Date of this Consent
Decree, the Parties hereby fully release, except for claims for American Metal’s failure to
comply with this Consent Decree and as expressly provided below, each other and their
respective successors, assigns, officers, agents, employees, and all persons, firms and
corporations having an interest in them, from any and all alleged CWA violations
claimed in the Complaint, up to and including the Effective Date of this Consent Decree
and until its termination.

36. Nothing in this Consent Decree limits or otherwise affects Waterkeeper’s
right to address or take any position that it deems necessary or appropriate in any formal
or informal proceeding before the Regional Board, EPA, or any other judicial or
administrative body on any other matter relating to American Metal.

VI. MISCELLANEQOUS PROVISIONS

37. Neither the Consent Decree nor any payment pursuant to the Consent Decree|
shall constitute or be construed as a finding, adjudication, or acknowledgement of any
fact, law or liability, nor shall it be construed as an admission of violation of any law,
rule, or regulation. Defendant maintains and reserves all defenses it may have to any
alleged violations that may be raised in the future.

38. Force Majeure. Defendant shall notify Waterkeeper pursuant to the terms of

this paragraph, when implementation of the requirements set forth in this Consent
Decree, within the deadlines set forth in those paragraphs, becomes impossible, despite
the timely good-faith efforts of Defendant, due to circumstances beyond the reasonable
control of Defendant or its agents, and which could not have been reasonably foreseen
and prevented by the exercise of due diligence by Defendant. Any delays due to

Defendant’s failure to make timely and bona fide applications and to exercise diligent
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efforts to obtain any necessary permits, or due to normal inclement weather, shall not, in
any event, be considered to be circumstances beyond American Metal’s control. Force
majeure shall not include economic hardship or inability to pay.

a. If Defendant claims impossibility, it shall notify Waterkeeper in writing
within twenty-one (21) days of the date that American Metal first knew of the event or
circumstance that caused or would cause a violation of this Consent Decree or the date
American Metal should have known of the event or circumstance by the exercise of due
diligence. The notice shall describe the reason for the nonperformance and specifically
refer to this Section. It shall describe the anticipated length of time the delay may persist,
the cause or causes of the delay, the measures taken or to be taken by American Metal to
prevent or minimize the delay, the schedule by which the measures will be implemented,
and the anticipated date of compliance. American Metal shall adopt all reasonable
measures to avoid and minimize such delays.

b. The Parties shall meet and confer in good-faith concerning the non-
performance and, where the Parties concur that performance was or is impossible, despite
the timely good faith efforts of American Metal, due to circumstances beyond the control
of American Metal that could not have been reasonably foreseen and prevented by the
exercise of due diligence by American Metal, new deadlines shall be established.

If Waterkeeper disagrees with American Metal’s notice, or in the event that the Parties
cannot timely agree on the terms of new performance deadlines or requirements, either
party shall have the right to invoke the Dispute Resolution Procedure pursuant to Section
IV above. In such proceeding, American Metal shall bear the burden of proving that any
delay in performance of any requirement of this Consent Decree was caused or will be
caused by force majeure and the extent of any delay attributable to such circumstances.

39. Construction. The language in all parts of this Consent Decree shall be

construed according to its plain and ordinary meaning, except as to those terms defined in

the Industrial Permit, the Clean Water Act, or specifically herein.
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40. Choice of Law. The laws of the United States shall govern this Consent

Decree.

41. Severability. In the event that any provision, paragraph, section, or sentence
of this Consent Decree is held by a court to be unenforceable, the validity of the
enforceable provisions shall not be adversely affected.

42. Correspondence. All notices required herein or any other correspondence

pertaining to this Consent Decree shall be sent by regular, certified, electronic mail, or
overnight mail as follows:

If to Plaintiff:

Daniel G. Cooper, Esq.

Lawyers for Clean Water, Inc.
1004 O’Reilly Ave.

San Francisco, CA 94129
Daniel@lawyersforcleanwater.com

With copies to:

Garry Brown

Orange County Coastkeeper

3151 Airway Avenue, Suite F-110
Costa Mesa, CA 92626
garry(@coastkeeper.org

If to Defendant:

Jennifer Friend, Esq.

Selman Brietman LLP

600 W. Santa Ana Blvd., Suite 501
Santa Ana, CA 92701-4551
jfriend@selmanbreitman.com

With copies to:

Todd Rubin
American Metal Recycling, Inc.
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11150 Redwood Avenue
Fontana, CA 92337

Notifications of communications shall be deemed submitted three days after the
date that they are postmarked and sent by first-class mail or deposited with an overnight
mail/delivery service. Any change of address or addresses shall be communicated in the
manner described above for giving notices. In addition, the Parties may agree to transmit

documents electronically or by facsimile.

43.  Effect of Consent Decree. Plaintiff does not, by its consent to this Consent

Decree, warrant or aver in any manner that the Defendant’s compliance with this Consent
Decree will constitute or result in compliance with any federal or state law or regulation.
Nothing in this Consent Decree shall be construed to affect or limit in any way the
obligation of the Defendant to comply with all federal, state, and local laws and

regulations governing any activity required by this Consent Decree.

44.  Counterparts. This Consent Decree may be executed in any number of
counterparts, all of which together shall constitute one original document. Telecopy
and/or facsimile copies of original signature shall be deemed to be originally executed

counterparts of this Consent Decree.

45.  Modification of the Consent Decree. This Consent Decree, and any

provisions herein, may not be changed, waived, discharged, or terminated unless by a

written instrument, signed by the Parties.

46. Full Settlement. This Consent Decree constitutes a full and final settlement

of this matter.

47. Integration Clause. This is an integrated Consent Decree. This Consent

Decree is intended to be a full and complete statement of the terms of the agreement

between the parties and expressly supersedes any and all prior oral or written agreements
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covenants, representations, and warranties (express or implied) concerning the subject

matter of this Consent Decree.

48.  Authority. The undersigned representatives for Plaintiff and Defendant each
certify that he/she is fully authorized by the party whom he/she represents to enter into

the terms and conditions of this Consent Decree.

49.  The provisions of this Consent Decree apply to and bind the Parties,
including any successors or assigns. Unless expressly provided herein, the obligations
arising under this Consent Decree take effect as of execution of this Consent Decree. The
Parties certify that their undersigned representatives are fully authorized to enter into this
Consent Decree, to execute it on behalf of the Parties, and to legally bind the Parties to its

terms.

50. The Parties agree to be bound by this Consent Decree and not to contest its
validity in any subsequent proceeding to implement or enforce its terms. By entering into
this Consent Decree, Defendant does not admit liability for any purpose as to any

allegation or matter arising out of this Action.

The undersigned representatives for Waterkeeper and Defendant each certifies that
he/she is fully authorized by the party whom he/she represents to enter into the terms and
conditions of this Consent Decree and that this Consent Decree binds that party.

/1
/1
/1
/1
/1
/1
/1
/1
/1
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1 IN WITNESS WHEREOF, the undersigned have executed this Consent Decree as

2 || of the date first set forth below.

3 LAWYERS FOR CLEAN WATER, INC.

4

5 J I

Dated: 5 Migs 2010 -
6 Daniel Cooper
7 Lawvyers for Clean Water, Inc.
Attorpeys for Plaintiff

8 Inland Empire Waterkeeper/

9 Orange County Coastkeeper
10
11 INLAND EMPIRE WATERKEEPER
12

une
13 || Dated: \i_ﬁy 2010
14 Inland Empire Waterkeeper/
15 Orange County Coastkeeper
16
17
18
19 || Dated: ( ; ! May 2010
20
21
22
23 AMERICAN METAL RECYCLING, INC
24 .
= =
26 ||Dated: 2 May 2010 by '
Todd Rubin
27 American Metal Recycling, Inc.
28
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Dated: Zcé’ May 2010

b

~ by:

METAL RECYCLING, INC.

@mrgc Adems
American Metal Recycling, Inc.

Honorable Gary A. Feess
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA. |
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SETTLEMENT AGREEMENT AND MUTUAL RELEASE OF CLAIMS

This Settlement Agreement and Mutual Release of Claims (“AGREEMENT?) is entered
into between Northern California River Watch (“NCRW™) and the City of Arcata (“City™)
(collectively, the “PARTIES”) with respect to the following facts and objectives:

RECITALS

WHEREAS, NCRW is a 501(c)(3) non-profit, public benefit corporation organized
under the laws of the State of California, dedicated to the protection, enhancement, and
restoration of the rivers, creeks, and tributaries of Northern California;

WHEREAS, the City is a municipality organized under the laws of the State of
California, which owns and operates a collection system for the purpose of collecting and
conveying for wastewater from residential, commercial, and industrial sources to its publicly
owned treatment works;

WHEREAS, on or about August 3, 2009, NCRW provided the City with a Notice of
Violation and Intent to File Suit under the Clean Water Act (“Clean Water Act” or “CWA™), 33
U.S.C. §1365, (hereinafter “CWA Notice Letter™);

WHEREAS, the City denies any and all of NCRW’s allegations and claims in the CWA
Notice Letter;

WHEREAS, NCRW and the City, through their authorized representatives and without
either adjudication of NCRW’s claims or admission by the City of any alleged violation or other
wrongdoing, have chosen to resolve in full NCRW’s allegations in the CWA Notice Letter
through settlement and avoid the cost and uncertainties of litigation; and

WHEREAS, NCRW and the City have agreed that it is in their mutual interest to enter
into this AGREEMENT setting forth the terms and conditions appropriate to resolving NCRW’s
allegations set forth in the CWA Notice Letter.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency
of which is hereby acknowledged, NCRW and the City hereby agree as follows: »

EFFECTIVE DATE

1. The term “Effective Date,” as used in this AGREEMENT, shall mean the last date
on which the signature of a party to this AGREEMENT is executed.

1
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AGREEMENT

2. Closed Circuit Televising of Gravity Lines.

Within five (5) years of the Effective Date of this AGREEMENT, City agrees to closed
circuit televise (“CCTV?) all gravity collection system lines that have not been CCTV’d within
the five (5) years prior to the Effective Date of the AGREEMENT, except for those lines which
have been replaced or repaired within ten (10) years prior to the Effective Date. The City shall
provide written confirmation of the completion of this task herein to NCRW, with a copy to Jerry
Bernhaut, no later than the TERMINATION DATE of the AGREEMENT.

3. GIS Mapping.

Within one (1) year from the Effective Date of this AGREEMENT, the City agrees to add
to its Geographic Information System (GIS) maps the following information:

1) Proximity of collection system components to year round streams,
drainage channels, and bay waters;

(2)  Class of streams in proximity to collection system components;

(3)  Soil types, as reported by the United States Geological Survey (“USGS”),
in the collection system area and adjacent to potentially affected streams,
drainage channels, and bay waters proximate to the City’s collection
system; and

(3)  Land uses in the collection system area and adjacent to potentially affected
streams, drainage channels, and bay waters proximate to the City’s
collection system.

4. Re-Prioritization of the City’s Capital Improvement Projects

Within two (2) years from the Effective Date of this AGREEMENT, City agrees to use
the information added to City’s GIS maps, discussed in paragraph 3. above, to re-prioritize
City’s capital improvement projects as follows:

(a) Wherever the added GIS information shows a gravity sewer pipeline
within one hundred and fifty (150) feet of a stream, drainage channel or
stream/channel crossing or two hundred and fifty (250) feet of bay waters,
that segment of pipeline shall be assigned the highest priority for repair in
the City’s Capital Improvement Program (“CIP”) if CCTV records show
structural defects that are severe or require immediate attention;

2
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(b)

(©)

If any segment of the City’s gravity sewer pipes within two hundred and
fifty (250) feet of a stream, drainage channel or bay waters has not been
inspected by CCTV within five (5) years prior to the Effective Date of this
AGREEMENT, to the extent feasible and consistent with orderly CCTV
activities, that segment of pipeline will be assigned the highest priority in
the City’s five (5) year CCTV program discussed in paragraph 2 above;
and

The City will develop a system for rating structural defects in gravity
sewer pipelines to determine which segments of pipeline within one
hundred and fifty (150) feet of a stream, drainage channel, or stream or
channel crossing or two hundred and fifty (250) feet of bay waters will
qualify to be assigned the highest priority in City’s CIP. At this time, the
City plans to employ a sewer inspection rating system, tailored to the
City’s site-specific system, which will be in conformance with an industry
acceptable standard. The final City rating system will be subject to
approval by NCRW, within thirty (30) days of submittal, and approval
will not be unreasonably withheld by NCRW. The City’s rating system
will be deemed approved if NCRW does not affirmatively approve, or
otherwise provide comment within thirty (30) days of submittal by City.

5. Spill Reporting and Response

Within one (1) year from the Effective Date of this AGREEMENT, the City agrees to add
to the City’s notification process for Sanitary Sewer Overflows (“SSO”) the following categories
of information, which should be included in the record of every SSO whenever possible:

(@)

(b)

The City staff person receiving a call reporting an alleged SSO incident
shall record the name, address, and phone number of the person reporting
the incident (the “caller”), if provided by the caller. The City staff person
must ask the caller about the estimated duration of the observed problem,
and the caller response shall be written down and preserved in the record
of the SSO incident.

City service crews responding to an SSO incident shall record the
following additional information:

1) the information relied upon to estimate the start-time of the spill,
including information provided by the person reporting the
incident, if available and relevant;
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(2)  the method used to estimate the volume of the spill;

(3)  anarrative description of the terrain surrounding the point of
discharge/overflow, including the general direction of flow and the
location of any streams or drainage channels in the area; and

(4)  measures taken to halt or remediate the overflow, including any
efforts to repair the system, if related to a structural defect or
blockage.

6. Private Sewer Lateral Inspection and Repair

(a)

(b)

(c)

(d)

Within one (1) year from the Effective Date of this AGREEMENT, the
City agrees to develop a program for the mandatory inspection, repair,
and/or replacement of private sewer laterals, at the private property
owner’s expense. The program shall use one or more of the following
events (or additional events as identified by City) as a basis or “trigger”
for inspection, repair and/or replacement:

(I) At the time of property sale or transfer; or

(2)  Prior to approval of a “significant remodel” or “addition” as will
be defined by the City’s Public Works Director.

This program may be included through authorization by City ordinance.
The City shall, as part of the ordinance adoption process related to private
sewer laterals, conduct at least one public workshop in the City regarding
the proposed sewer lateral inspection and repair program in order to
receive public input and comment.

The proposal or draft ordinance and any public workshop materials shall

be provided to River Watch for review and comment. River Watch shall
return any comments it may have in writing within twenty-one (21) days

of submittal by the City.

After receiving public input and comment, the City staff shall present a
final proposal to the City’s Council for its consideration and adoption.
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7. Website Linka e

Within one (1) year from the Effective Date of the AGREEMENT, the City shall create a
link from the City’s web site to the State Water Resources Control Board’s (SWRCB) CIWQS
SSO Public Reports. The City shall also provide notification to all customers and other members
of the public of the existence of the web based program, including a commitment to respond to
private parties submitting overflow reports.

8. Task Confirmation, and Fees, Costs, and Expenses.

a) The City shall provide written confirmation of the completion of each task
described in Paragraphs 3 through 7 above to NCRW, with a copy to J erry Bernhaut, within
thirty (30) days of the completion of each task.

b) Within fifteen (15) calendar days after the EFFECTIVE DATE of this
AGREEMENT, City shall pay NCRW the sum of thirty thousand dollars ($30,000.00) as
reimbursement for NCRW’s investigative, and attorneys’ fees and costs. Payment shall be made
by the City to NCRW in the form of a single check payable to “Northern California River
Watch,” and shall constitute full payment for all costs of litigation and attorneys’ fees incurred
by NCRW that have or could have been claimed in connection with NCRW’s allegations in its
CWA Notice Letter up to and including the Effective Date of this AGREEMENT, and for
NCRW’s attorneys’ fees and costs spent monitoring and enforcing City’s compliance with
ongoing obligations under this AGREEMENT, with the exception of any action taken to enforce
the Agreement in accordance with the dispute resolution procedures set forth in paragraphs 14
and 15 below.

TERMINATION DATE

9. This AGREEMENT shall terminate when one of the following conditions occurs,
whichever is earlier:

(a) Five years from the Effective Date of the AGREEMENT; or

() At such time that the City completes the collection system activities set
forth in Paragraphs 2 - 7 above, and payment pursuant to Paragraph 8.b)
has been made.

5
SETTLEMENT AGREEMENT: NCRW v. City of Arcata



NO ADMISSION OR FINDING

10.  Neither this AGREEMENT nor any payment pursuant to the AGREEMENT shall
constitute evidence or be construed as a finding, adjudication, or acknowledgment of any fact,
law or liability, nor shall it be construed as an admission of violation of any law, rule or
regulation. However, this AGREEMENT and/or any payment pursuant to the AGREEMENT
may constitute evidence in actions seeking compliance with this AGREEMENT.

MUTUAL RELEASE OF LIABILITY AND COVENANT NOT TO SUE
=oAL X AND COVENANT NOT TO SUE

1. In consideration of the above, and except as otherwise provided by this
AGREEMENT, the PARTIES hereby forever and fully release each other and their respective
successors, assigns, directors, officers, agents, board members, representatives, and employees,
and all persons, firms and corporations having an interest in them, from any and all claims and
demands of any kind, nature, or description whatsoever, and from any and all liabilities,
damages, injuries, actions or causes of action, either at law or in equity, whether known or
unknown, which the PARTIES have or may have against each other arising from or related to
NCRW’s allegations as set forth in the CWA Notice Letter up to and including the Effective
Date of this AGREEMENT.

12. The PARTIES acknowledge that they are familiar with section 1542 of the
California Civil Code, which provides:

A general release does not extend to claims which the creditor does not know or
suspect to exist in his favor at the time of executing the release, which if known
by him must have materially affected his settlement with the debtor.

The PARTIES hereby waive and relinquish any rights or benefits they may have under
California Civil Code section 1542 with respect to any other claims against each other arising
from, or related to, the allegations and claims as set forth in the CWA Notice Letter up to and
including the Effective Date of this AGREEMENT.

13. For the period beginning on the Effective Date and ending five (5) years after the
Effective Date of this AGREEMENT, NCRW agrees that neither NCRW, its officers, executive
staff, members of its governing board nor any organization under the control of NCRW, its
officers, executive staff, or members of its governing board, will serve any 60-day Notice Letter
or file any lawsuit against the City seeking relief for alleged violations of the Clean Water Act or
the Resources Conservation and Recovery Act (“RCRA”), 42 U.S.C. §6901, or similar state
statutes and/or regulations, including the California Porter-Cologne Water Quality Control Act,
nor will NCRW initiate or support such lawsuits against the City brought by other groups or
individuals by providing financial assistance, personnel time, or any other affirmative actions.
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However, NCRW maintains the right to sue the U.S. Army Corps of Engineers, the U.S.
Environmental Protection Agency, or the Regional Water Quality Control Board for the North
Coast Region related to any jurisdictional determination made regarding the status of the Arcata
marsh as a “waters of the United States.” NCRW also maintains the right to file a declaratory
relief action against the City regarding the jurisdictional status of the treatment marshes, but the
City reserves all available defenses. Both Parties reserve the right to seek attorney’s fees as the
prevailing party.

DISPUTE RESOLUTION PROCEDURE

14. Any disputes with respect to any of the provisions of this AGREEMENT shall be
resolved through the following procedure. The PARTIES covenant and agree that, if either party
determines the other is in violation of one or more terms of the AGREEMENT, the party shall
provide notice to the other in writing of what actions or inactions they deem to be in violation of
this AGREEMENT. Within thirty (30) days of receipt of such notice, the party receiving the
notice shall respond to the notice in writing. If the PARTIES still dispute compliance with this
AGREEMENT, within an additional thirty (30) days, the PARTIES will meet and confer in a
good faith attempt to resolve their dispute. If the PARTIES cannot informally resolve the
dispute, either party may seek relief through a claim filed and heard by the presiding judge of the
Humboldt County Superior Court. To the extent there are multiple claims each with a different
prevailing party, the judge may take those facts into account in terms of an award for fees and
costs, and can order each party to bear their own costs.

15. I NCRW asserts that City is in violation of this AGREEMENT, and City corrects
the action or inaction within sixty (60) days of written notice from NCRW describing the
asserted violations, no further enforcement action under the terms of the AGREEMENT shall be
taken by either party. To the extent an alleged violation cannot be reasonably cured within the
sixty (60) day period, and the City undertakes all reasonable efforts to commence the cure of
such asserted violation within that period, similarly, no further enforcement action under the
terms of this AGREEMENT shall be taken by either party if City ultimately cures the alleged
violation.

FORCE MAJEURE

16.  Separate from, and in addition to any other limitations on the City’s obligations
under this AGREEMENT, the City’s obligations to comply with any provisions of this
AGREEMENT shall be excused or deferred if compliance, or a delay to compliance, is caused
by an event or circumstance beyond the reasonable control of the City or any entity controlled by
City, including its contractors, and which event or circumstance could not have been reasonably
foreseen and prevented by the exercise of due diligence by the City. Where implementation of
the actions set forth in this AGREEMENT, within the deadlines prescribed, becomes
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unachievable, despite the timely good faith efforts of the City, the City shall notify NCRW in
writing within thirty (30) days of the date that the City knew of the event or circumstance
precluding compliance, and shall describe the reason for the non-performance. The PARTIES
agree to meet and confer in good faith concerning the non-performance and, where the PARTIES
concur that the non-performance was or is impossible, despite the timely good faith efforts of
one of the PARTIES, compliance shall be excused or new performance deadlines shall be
established by agreement of the parties. In the event that the PARTIES cannot timely agree,
either party shall have the right to invoke the dispute resolution procedure described herein.

GENERAL PROVISIONS

16.  Construction. The language in all parts of this AGREEMENT shall be construed
according to its plain and ordinary meaning, except as to those terms defined by law, in the
Clean Water Act, or specifically herein.

17.  Choice of Law. This AGREEMENT shall be governed by the laws of the United
States, and where applicable, the laws of the State of California.

18.  Severability. In the event that any provision, section, or sentence of this
AGREEMENT is held by a court to be unenforceable, the validity of the enforceable provisions
shall not be adversely affected.

19.  Correspondence. All notices required herein or any other correspondence
pertaining to this AGREEMENT shall be sent by regular, certified, overnight, or electronic mait
as follows:

1f to NCRW:

Northern California River Watch
500 North Main Street, Suite 110
Sebastopol, CA 95472
Telephone: 707-824-4370
us@ncriverwatch. 0 ¢ ) 0

And to:

Jerry Bernhaut

¢/o Northern California River Watch
Law Office of Jack Silver

PO Box 5469

Santa Rosa, CA 95402-5469
Telephone: (707) 528-8175
Facsimile: (707) 528-8675

bernhaut@comeast-net
M bernhout BYanes. Com H
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If to City:

Mark Andre, Director
Environmental Services Department
736 F Street

Arcata, CA 95521

Telephone: (707) 822-5951
Facsimile: (707) 822-8018

mandre@gcityofarcata.org

Nancy Diamond

Arcata City Attorney

822 G Street, Suite 3
Arcata, California 95521
Telephone: (707) 826-8540
Facsimile: (707) 826-8541

ndiamond@humboldtl.com
And to:

Melissa A. Thorme

Downey Brand LLP

621 Capitol Mall, 18th Floor
Sacramento, CA 95814
Telephone: (916) 444-1000
Facsimile: (916) 444-2100

mthorme@downeybrand.com

Notifications of communications shall be deemed submitted on the date that they are sent
by electronic mail, postmarked and sent by first-class mail, or deposited with an overni ght
mail/delivery service. Any change of address or addresses shall be communicated in the manner
described above for giving notices.

20.  Counterparts. This AGREEMENT may be executed in any number of
counterparts, all of which together shall constitute one original document. Telecopy, electronic,
and/or facsimile copies of original signature shall be deemed to be originally executed
counterparts of this AGREEMENT.

21.  Assignment. Subject only to the express restrictions contained in this
AGREEMENT, all of the rights, duties and obligations contained in this AGREEMENT shall
inure to the benefit of and be binding upon the PARTIES, and their successors and assigns.

9
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92.  Modification of the AGREEMENT: Except as set forth herein, this
AGREEMENT, and any provisions herein, may not be changed, waived, discharged or

3 ferminated unless by a written instrument, signed by the PARTIES.

23. Full Settlement. This AGREEMENT constitutes a full and final settlement of
this matter. It is expressly understood and agreed that the AGREEMENT has been freely and
voluntarily entered into by the PARTIES with and upon advice of counsel.

24.  Integration Clause. This is an integrated AGREEMENT. This AGREEMENT
is intended to be a full and complete statement of the terms of the agreement between the
PARTIES and expressly supersedes any and all prior oral or written agreements covenants,
representations and warranties (express or implied) concerning the subject matter of this
AGREEMENT.

25.  Negotiated Agreement. The PARTIES have negotiated this AGREEMENT, and
agree that it shall not be construed against the party preparing it, but shall be construed as if the
Parties jointly prepared this AGREEMENT and any uncertainty and ambiguity shall not be
interpreted against any one party.

26.  Authority. The undersigned representatives for NCRW and the City each certify
that he or she is fully authorized by the party whom he represents to enter into the terms and
conditions of this AGREEMENT.

The PARTIES hereby enter into this AGREEMENT.

Date:_[ - 29 ,2010 NORTHERN CALIFORNIA RIVER WATCH

By W
Name: @4’1 aved Bw@“f'q

Title: AcR W Boand Pres.

Date: O/ q ,2010 CITY OF ARCATA

By: MMW/ AW/
Name:' Al exandra. S+ llman
Title: /Vlau{o r

10
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APPROVED AS TO FORM:

For NCRW:

Date: \]' 97 , 2010

For the City of Arcata:

Date: /)ém 4. 2010

LAW OFFICE OF JACK SILVER

Lo~ Ro. «/M\

By, ] erry Bernhaut, Esq.

DOWNEY BRAND LLP

73/ N

By: Melissa A. Thorme, Esq.

11
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ANDREW L. PACKARD (Bar No. 168690)
ERIK M. ROPER (State Bar No. 256756)
Law Offices of Andrew L. Packard

100 Petaluma Blvd. N., Suite 301

Petaluma, CA 94952

Tel: (707} 763-7227

Fax: (707) 763-9227

E-mail: Andrew @packardlawoffices.com

ROBERT J. TUERCK (Bar No. 255741)
Jackson & Tuerck

P.O.Box 148

429 W, Main Street, Suite C

Quincy, CA 95971

Tel: (530) 283-0406

E-mail: bob@jacksontuerck.com

Attorneys for Plaintiff
CALIFORNIA SPORTFISHING
PROTECTION ALLIANCE

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

CALIFORNIA SPORTFISHING
PROTECTION ALLIANCE, a non-profit
corporation,

Plaintiff,
vs.

BALDWIN CONTRACTING COMPANY,
INC., a California corporation, BCJ SAND

AND ROCK, INC., a California corporation,

J.BRAD SLENDER, an individual, TED
HALE, an individual, MASON
RICHARDSON, an individual, and RENE
VERCRUYSSEN, an individual,

Defendants.

WHEREAS, Plaintiff California Sportfishing Protection Alliance (hereinafter “CSPA™) is a

non-profit public benefit corporation dedicated to the preservation, protection, and defense of the

Case No. 2:10-cv-00879-GEB-DAD

(PROPOSED) CONSENT AGREEMENT

(Federal Water Pollution Control Act,
330US.C. 88125110 1387)

environment, wildlife, and natural resources of California’s waters;

WHEREAS, Defendant BALDWIN CONTRACTING COMPANY , INC. (hereinafter

[PROPOSED] CONSENT AGREEMENT




Vo I BY- NENY S U FUS € R

[ R o T U T o~ D o R . T o N 5 R S R o e T e T e T e T T S S Y
[ T S~ ¥ | 7 e — " T - - AR S N F | TN SR 7S TR N T - S )

“BCCI”) owns an approximately 60-acre construction sand and gravel facility located at

4970 Wheelock Road, in Oroville, California (the “Facility”), Defendant René Vercruyssen is the
General Manager/VP of BCCI, Defendant BCJ Sand and Rock, Inc. (“BCI”) leases the Facility from
BCCI, Defendant J. Brad Slender is the Operator of the Facility for BCJ, and Defendant Ted Hale is
the Plant Manager of the Facility;

WHEREAS, CSPA and Defendants collectively shall be referred to as the “Parties”;

WHEREAS, the Facility collects and discharges storm water to Sawmill Ravine Creek, which
flows to Dry Creek and ultimately into the Sacramento River, and the Sacramento-San Joaquin Delta
(a map of the Facility is attached hereto as Exhibit A and incorporated herein by reference);

WHEREAS, storm water discharges associated with industrial activity are regulated pursuant
to the National Pollutant Discharge Elimination System (“NPDES”), General Permit No. CAS000001
[State Water Resources Control Board], Water Quality Order No. 91-13-DWQ (as amended by Water
Quality Order 92-12 DWQ and 97-03-DWQ), issued pursuant to Section 402 of the Clean Water Act,
33 U.S.C. § 1342 (hereinafter “General Permit™);

WHEREAS, on or about February 12, 2010, and again on or about April 26, 2010, Plaintiff
provided notice of Defendants’ violations of the Act, and of its intention to file suit against
Defendants, to the Administrator of the United States Environmental Protection Agency (“EPA”); the
Administrator of EPA Region IX; the Executive Director of the State Water Resources Control Board
(“State Board™); the Executive Officer of the Regional Water Quality Control Board, Central Valley
Region (“Regional Board™}; and to Defendants, as required by the Act, 33 U.S.C. § 1365(b)(1)(A)
(true and correct copies of CSPA’s notice letters are attached as Exhibit B and incorporated herein by
reference);

WHEREAS, Defendants deny the occurrence of the violations alleged in the Notices and
maintains that they have complied at all times with the provisions of the General Permit and California
Health & Safety Code sections 25249.5 et seq.;

WHEREAS, CSPA filed a complaint (“Complaint”) against Defendants in the United States

District Court, Eastern District of California, on April 13, 2010 and filed a First Amended Complaint

.
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on June 28, 2010;

WHEREAS, for purposes of this Consent Agreement, the Parties stipulate that venue is proper
in this Court, and that Defendants do not contest the exercise of jurisdiction by this Court to enter this
Consent Agreement;

WHEREAS, this Consent Agreement shall be submitted to the United States Department of
Justice for the 45-day statutory review period, pursuant to 33 U.S.C. § 1365(c); and shall thereafter be
submisted for approval by the Court, the date of which approval shall be referred to herein as the
“Court Approval Date”;

WHEREAS, at the time the Consent Agreement is submitted for approval to the United States
District Court, CSPA shall request a dismissal of the Complaint with prejudice and the Partiés shall
stipulate and request that the Court retain jurisdiction for the enforcement of this Agreement as
provided herein;

AND WHEREAS, the Parties agree that it is in their mutual interest to resolve this matter
without further litigation.

NOW THEREFORE IT IS HEREBY STIPULATED BETWEEN THE SETTLING
PARTIES, AND ORDERED AND DECREED BY THE COURT, AS FOLLOWS:

I. COMMITMENT OF DEFENDANTS

1. Compliance With General Permit & Clean Water Act. Beginning immediately, and
throughout the term of this Consent Agreement, Defendants shall commence all measures needed to
operate the Facility in full compliance with the requirements of the General Permit and the Clean
Water Act, subject to any defenses available under the law.

2. Defendéu;ts’ Implementation of Specific Storm Water Best Management Practices
On Or Before October 1, 2010. On or before October 1, 2010, Defendants shall complete the
implementations of the following storm water control measures/best management practices (“BMPs”):

{a)  Defendants shall conform all BMPs to handbooks for Caltrans or California

Stormwater Quality Association (“CASQA”; see complete listings for industrial Storm water

at: http://www.cabmphandbooks.com/Industrial.asp);

3.

[PROPOSED] CONSENT AGREEMENT
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(b)  Defendants shall not mine within the active streambed, nor cross the active
streambed, unless applicable permits are timely obtained from the relevant governmental
agencies, and timely courtesy copied to Plaintiff pursuant to the Notice provisions set forth
herein below;

(c) Defendants shall limit its mining activities to no more than three active mining
areas during the Wet Season, except to the extent that Defendants are engaging in reclamation
in one area while mining in another;

(d)  Defendants agree to construct and maintain a continuous berm, at least three
feet in height and constructed out of on-site native materials, along the entire boundary
between the Facility and the active stream channel;

(e)  Defendants agree to install a silt fence running along this entire boundary
between the Facility and the berm and directly adjacent to the berm, as set forth on Exhibit A
heréto;

&3] Defendants shall constrict and maintain BMPs at the active process ponds that
are sized to control a 25 year/24-hour storm event, as set forth on Exhibit A hereto;

(g)  Defendants shall undertake BMPs to eliminate surface runoff from the
freshwater pond to the active stream bed, including but not limited to increasing the freeboard
to not less than three feet high and sloping the freeboard to ensure stormwater flows toward the
ponds and away from the active stream channel;

(h)  Defendants shall ensure that all storage containers are properly labeled and,
where appropriate, Defendants shall utilize secondary containment BMPs;

(i) Defendants shall maintain the Facility so as to protect against fluid leakage
{e.g., from equipment, stored lubricants, etc.), increase the number of spill kits readily
available to at least three (3), and, when necessary, employ reasonable steps to clean up any
spills;

() Defendants shall develop and implement an Erosion & Sediment Control Plan

for the entire Facility and incorporate same as part of the SWPPP.

4
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3. SWPPP Amendments/Additional BMPs. Within thirty (30) days of mutual execution
of this Consent Agreement, Defendants shall formally amend the SWPPP for the Facility to
incorporate all of the refevant requirements of this Consent Agreement, as well as the revised Facility
map attached hereto as Exhibit A, and the Erosion & Sediment Control Plan described above, and
provide a courtesy copy of the amended SWPPP to Plaintiff pursuant to the Notice provisions set forth
herein below. |

4. Sampling Frequency. Defendants shall collect and analyze samples from four (4)
storm events, as qualified in the General Permit' for sampling purposes, in each of the two Wet
Seasons occurring during the term of this Consent Agreement (2010-2011 and 2011-2012). The storm
water .sample results shall be compared with the values set forth in Exhibit C, attached hereto, and
incorporated herein by reference. If the results of any such samples exceed the parameter values set
forth in Exhibit C, Defendants shall comply with the “Action Memorandum” requirements set forth
below.

5. Sampling Parameters. All samples shall be analyzed for each of the constituents
listed in Exhibit C by a laboratory accredited by the State of California. All samples collected from
the Facility Shali be delivered to the laboratory as soon as possible to ensure that sample “hold time” is
not exceeded. Analytical methods used by the laboratory shall be adequate to detect the individual
constituents at or below the values specified on Exhibit C. Sampling results shall be provided to
CSPA within seven (7) days of Defendants’ receipt of the laboratory report from each samplinrg event
pursuant to the Notice provisions below.

6. “Action Memorandum” Trigger; CSPA Review Of “Action Memorandum?™;
Meet-and-Confer. If any sample taken during the two (2) Wet Seasons referenced in Paragraph 4
above exceeds the evaluation levels set forth in Exhibit C, Defendants shall prepare a written

statement discussing the exceedance(s), the possible cause and/or source of the exceedance(s), and

' “Qualifying Storm Events” under the General Permit are those events in which (i) the samples taken are are

preceded by at least three (3) working days during which no storm water discharges from the Facility have
occurred; (ii) the samples are collected within the first hour that flow is observed at the Discharge Point being
sampled; and (iii) the samples are collected during daylight operating hours.

-5
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additional measures that will be taken to address and eliminate the problem and future exceedances
(“Action Memorandum™). The Action Memorandum shall be provided to CSPA upon completion and
in any case no later than thirty (30) days after Defendants’ receipt of the sample results at issue.
Recognizing that a SWPPP is an ongoing iterative process meant to encourage innovative BMPs, such
additional measures may include, but are not limited to, taking samples, further material improvements
to the storm water collection and discharge systern, changing the frequency of Facility sweeping,
changing the type and extent of storm water filtration media or modifying other industrial activities or
management practices at the Facility. Such additional measures, to the extent feasible, shall be
implemented immediately and in no event later than sixty (60) days after the due date of the Action
Memorandum. Within seven (7) days of implementation, the Facility SWPPP shall be amended to
include all additional BMP measures designated in the Action Memorandum. CSPA may review and
comment on an Action Memorandum and suggest any additional pollution prevention measures it
believes are appropriate; however, CSPA’s failure to do so shall not be deemed to constitute
agreement with the proposals set forth in the Action Memorandum. Upon request by CSPA,
Defendants agree to meet and confer in good faith regarding the contents and sufficiency of the Action
Memorandum.

7. Inspections During The Term Of This Agreement. In addition to any site
inspections conducted as part of the meet-and-confer process concerning an Action Memorandum as
set forth above, Defendants shall permit representatives of CSPA to perform op to three (3) physical
inspections of the Facility during the term of this Consent Agreement. These inspections shall be
performed by CSPA’s counsel and consultants and may include sampling, photographing, and/or
videotaping and CSPA shall provide Defendants with a copy of all sampling reports, photographs
and/or video. CSPA shall provide at least forty-eight (48) hours advance notice of such physical
inspection, except that Defendants shall have the right to deny access if circumstances would make the
inspection unduly burdensome and pose significant interference with business operations, the
schedules of parties and their représentatives, or the saféty of any individuals. In such case,

Defendants shall specify at least three (3} dates within the two (2) weeks thereafter upon which a

_6-
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physical inspection by CSPA may proceed. Defendants shall not make any alterations to Facility
conditions during the period between receiving CSPA’s notice and the start of CSPA’s inspection that
Defendants would not otherwise have made but for receiving notice of CSPA’s request to conduct a
physical inspection of the Facility, excepting any actions taken in compliance with any applicable faws
or regulations. Nothing herein shall be construed to prevent Defendants from continuing to implement
any BMPs identified in the SWPPP during the period prior to an inspection by CSPA or at any time.

8. Defendants’ Communications with Regional and State Boards. During the term of
this Consent Agreement, Defendants shall provide CSPA with copies of all documents submitted to
the Regional Board or the State Board concerning storm water discharges from the Facility, including,
but not limited to, all documents and reports submitted to the Regional Board and/or State Board as
required by the General Permit. Such documents and reports shall be provided to CSPA pursuant to
the Notice provisions herein and contemporaneously with Defendants” submission to such agencies.

9. SWPPP Amendments. Defendants shall provide CSPA with a copy of any
amendments to the Facility SWPPP made. during the term of the Consent Agreement within fourteen
(14) days of such amendment.

1I. MITIGATION, COMPLIANCE MONITORING AND FEES AND COSTS

10.  Mitigation. As mitigation of the Clean Water Act violations alleged in CSPA
Complaiﬁt, Defendants agree to pay CSPA the sum of $30,000 which CSPA shall remit to the Rose
Foundation for Communities and the Environment for projects relating to the reduction, prevention or
mitigation of, or research on, the effects of discharges of pollutants in storm water to the Sacramento
River and the Sacramento-San Joaquin River Delta.

11. Reimbursement of Fees & Costs. Defendants agree to reimburse CSPA in the amount
of $32,500 to defray CSPA’s reasonable investigative, expert, consultant and attorneys’ fees and costs,
and all other costs incurred as a result of investigating the activities at the Facility, bringing the Action
and negotiating a resolution in the public interest.

12. Payment Schedule. Pursuant to Paragraphs 10 and 11 herein, Defendants are jointly

and severally liable for a total payment of $62,500, all of which shall made payable to the “Law

-7 -
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Offices of Andrew L. Packard Attorney-Client Trust Account” and delivered to Plaintiff’s counsel’s
address pursuant to the Notice provisions herein upon the following schedule: (a) an initial payment in
the amount of $22,500 shall be due within twenty-one (21) days of the mutual execution of this
Consent Agreement; (b) a second payment in the amount of $20,000 shall be du.e within forty-five
(45) days of the Court Approval Date; and (c) a third payment in the amount of $20,000 shall be due
within one hundred thirty-five (135) days of the Court Approval Date.

13.  Compliance Monitoring Funding. To defray CSPA’s reasonable mvestigative,
expert, consultant and attorneys’ fees and costs associated with monitoring Defendants’ compliance
with this Consent Agreement, Defendants agree to contribute $5,000 for each of the two (2) years
covered by this Consent Agreement, to 2 compliance monitoring fund maintained by CSPA.
Compliance monitoring activities may include but shall not be limited to, site inspections, review of
water quality sampling reports, review of annual reports, discussions with representatives of
Defendants concerning the Action Memoranda referenced above, and potential changes to compliance
requirements herein, preparation for and participation in meet-and-confer sessions, water quality
sampling and analysis, and compliance-related activities. The first such payment in the amount of
$5,000 shall be made payable to the Law Offices of Andrew L. Packar& Attorney-Client Trust
Account within forty-five (45) days of the Court Approval Date, with the second installment due on
June 1, 2011.

14, Late Payments. In the event that any payment owed by Defendants under this Consent
Agreement is not remitted or post-marked on or before its due date, Defendants shall be deemed to be
in default of their obligations under this Consent Agreement. Plaintiff shall provide written notice to
Defendants of any default; if Defendants fail to remedy the default within five (5) business days of
such notice, then all future payments due hereunder shall become immediately due and payable, with
the prevailing federal funds rate aﬁpiying to all interest accruing on unpaid balances due hereunder,
beginning on the due date of the funds in default.

. DISPUTE RESOLUTION AND ENFORCEMENT OF CONSENT AGREEMENT

15.  With the exception of the timelines set forth above for addressing exceedances of

_8-
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values specified on Exhibit C and the Action Memorandum, if a dispute under this Consent Agreement
arises, or either Party believes that a breach of this Consent Decree has occurred, the Parties shall meet
and confer within seven (7) days of receiving written notification from the other Party of a request for
a meeting to determine whether a violation has occurred and to develop a mutually agreed upon plan,
including implementation dates, to resolve the dispute. If the Parties fail to meet and confer or the
meet-and-confer does not resolve the issue, after at least seven days have passed after the meet-and-
confer occurred or should have occurred, either Party shall be entitled to all rights and remedies under
the law, including filing a motion with the District Court of California, Eastern District, which shall
retain jurisdiction over the Action for the limited purposes of enforcement of the terms of this Consent
Agreement. The Parties shall be entitled to seek fees and costs incurred in any such motion, and such
fees and costs shall be awarded, pursuant to the provisions set forth in Section 505(d) of the Clean
Water Act, 33 US.C. §1365(d), and applicable case law interpreting such provision.

16.  CSPA Waiver and Release. Upon Court approval and entry of this Consent
Agreement, CSPA, on its own behalf and on behalf of its members, subsidiaries, successors, assigns,
directors, officers, agents, attorneys, representatives, and employees, releases Defendants and their
ofﬁéers, directors, employees, shareholders, parents, subsidiaries, and affiliates, and each of their
predecessors, successors and assigns, and each of their agents, attorneys, consultants, and other
representatives (each a “Released Defendant Party”) from, and waives ;111 claims which arise from or
pertain to the Action, including, without limitation, all claims for injunctive relief, damages, penalties,
fines, sanctions, mitigation, fees (including fees of attorneys, experts, and others), costs, expenses or
any other sum incurred or claimed or which could have been claimed in this Action, for the alleged
failure of Defendants to comply with the Clean Water Act at the Facility, up to the Effective Date of
this Consent Decree. In addition, for the period beginning on the Effective Date and ending on
September 30, 2012, CSPA agrees that neither CSPA, its officers, executive staff, members of its
governing board nor any organization under the control of CSPA, its officers, executive staff, or
members of its governing board, will file any lawsuit against Defendants seeking relief for the alleged

violations of the Clean Water Act or violations of the General Permit. CSPA further agrees that,

~9.

[PROPOSED] CONSENT AGREEMENT




e S e i bk W R e

b2 2 [Sns N |34 o [ o] ~a [ | i e i e [ e . [
Q1 N U R W N e SN e 1 &N R W = o

beginning on the Effective Date and ending on September 30, 2012, CSPA will not support other
lawsuits, by providing financial assistance, personnel time or other affirmative actions, agamst
Defendants that may be proposed by other groups or individuals who would rely upon the citizen suit
provision of the Clean Water Act to challenge Defendants’ compliance with the Clean Water Act or
the General Permit.

17. Defendants’ Waiver and Release. Defendants, on their own behalf and on behalf of
those Released Defendant Parties under its control, releases CSPA (and 1ts officers, directors,
employees, members, parents, subsidiaries, and affiliates, and each of their successors and assigns, and
its agents, attorneys, and other representative) from, and waives all claims which arise from or pertain
to the Action, including all claims for fees (including fees of attorneys, experts, and others), costs,
expenses or any other sum incurred or claimed or which could have been claimed for matters
associated with or related to the Action.

18.  Upon the Court Approval Date, the Parties shall file with the Court a Stipulation and
Order that shall provide that:

a. the Complaint and all claims therein shall be dismissed with prejudice pursuant
to Federal Rule of Civil Procedure 41(a)(2); and
b. the Court shall retain and have jurisdiction over the Parties with respect to
disputes arising under this Agreement. Nothing in this Consent Agreement shall be construed
as a waiver of any party’s right to appeal from an order that arises from an action to enforce the
terms of this Consent Agreement.
IV. MISCELLANEOUS PROVISIONS

19.  The Parties enter into this Consent Agreement for the purpose of avoiding prolonged
and costly litigation. Nothing in this Consent Agreement shall be construed as, and Defendants
expressly do not intend to imply, an admission as to any fact, finding, issue of law, 01; violation of law,
nor shall compliance with this Consent Agreement constitute or be construed as an admission by
Defendants of any fact, finding, conclusion, issue of law, or violation of law. However, this paragraph

shall not diminish or otherwise affect the obligation, responsibilities, and duties of the Parties under

- 10 -
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this Consent Agreement.

20.  'The Consent Agreement shall terminate on September 30, 2012.

21.  The Consent Agreement may be executed in one or more counterparts which, taken
together, shall be deemed to constitute one and the same document. An executed copy of this Consent
Agreement shall be valid as an original.

22.  Inthe event that any of the provisions of this Consent Agreement is held by a court to
be unenforceable, the validity of the enforceable provisions shall not be adversely affected.

23,  The language in all parts of this Consent Agreement, unless otherwise stated, shall be
construed according to its plain and ordinary meaning. This Consent Agreement shall be construed
pursuant to California law, without regarding to conflict of law principles. |

24.  The undersigned are authorized to execute this Consent Agreement on behalf of their
respective parties and have read, understood and agreed to be bound by all of the terms and conditions
of this Consent Agreement.

25.  All agreements, covenants, representations and warranties, express or implied, oral or
written, of the Parties concerning the subject matter of this Consent Agreement are contained herein.
This Consent Agreement and its attachments are made for the sole benefit of the Parties, and no other
person or entity shall have any rights or remedies under or by reason of this Stipulated Judgment,
unless otherwise expressly provided for therein.

26.  Notices. Any notices or documents required or provided for by this Consent
Agreement or related thereto that are to be provided to CSPA pursuant to this Consent Agreement
shall be han&delivered or sent by U.S. Mail, postage prepaid, and addressed as follows or, in the

alternative, shall be sent by electronic mail transmission to the email addresses listed below:

Bill Jennings, Executive Director
California Sportfishing Protection Alliance
3536 Rainier Avenue

Stockton, CA 95204

E-mail: DeltaKeep@aol.com

With copies sent to:

-11-
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Andrew L. Packard

Law Offices of Andrew I.. Packard

100 Petaluma Boulevard North, Suite 301
Petaluma, CA 94952

Tel: (707) 763-7227

E-mail: Andrew@packardlawoffices.com

And to:

Michael R. Lozeau

Lozeau Drury LLP

1516 Qak Street, Suite 216
Alameda, CA 94501

Tel: (510) 749-9102

E-matl: Michael@ILozeauDrury.com

Any notices or documents required or provided for by this Consent Agreement or related thereto that
are to be provided to Defendants pursuant to this Consent Agreement shall be sent by U.S. Mail,

postage prepaid, and addressed as follows or, in the alternative, shall be sent by electronic mail

transmission to the email addresses listed below:

Brad Slender

BCJ Unlimited

3388 Regional Parkway, Suite A
Santa Rosa, CA 95403

Tel: (707) 544-0303

And to:

René Vercruyssen

Baldwin Contracting Company, Inc.
1764 Skyway

Chico, CA 95928

Tel: (530) 891-6555

With copies sent to:
Michael E. Vinding
Scharff, Brady & Vinding
400 Capitol Mall, Ste. 2640
Sacramento, CA 94814
Tel: (916) 446-3400
E-mail: mvinding@schartf.us
Each party shall promptly notify the other of any change in the above-listed contact information.

27.  Signatures of the Parties transmitted by facsimile shall be deemed binding.

28.  No Party shall be considered to be in default in the performance of any of its
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obligations when a failure to perform is due to a “Force Majeure.” A Force Majeure event is any
circumstances beyond the Party’s control. including, without limitation, any act of God. war, fire,
earthquake, flood, and restraint by court order or public authority. A Force Majeure event does not
include normal inclement weather. such as anything less than or equal to a 100 year/24-hour storm
event. or inability to pay. Any Party seeking to rely upon this paragraph shall have the burden of
establishing that it could not reasonably have been expected to avoid, and which by exercise of due
diligence has been unable to overcome, the Force Majeure.

29.  If for any reason the Court should decline to approve this Consent Agreement in the
form presented, the Parties shall use their best efforts to work together to modify the Consent
Agreement within thirty (30) days so that it is acceptable to the Court. If the Parties are uﬁab]c to
modify this Consent Agreement in a mutually acceptable manner, this Consent Agreement shall
become null and void.

30, This Consent Agreement shall be deemed to have been drafted equally by the Parties,
and shall not be interpreted for or against any Settling Party on the ground that any such party drafted
it. '

31,  This Consent Agreement and the attachments contain all of the terms and conditions
agreed upon by the Parties relating to the matters covered by the Consent Agreement. and supersede
any and all prior and contemporaneous agreements, negotiations, correspondence, understandings, and
communications of the Parties, whether oral or written., respecting the matters covered by this Consent
Aérccment_ This Consent Agreement may be amended or modified only by a writing signed by the
Parties or their authorized representatives, and then by order of the Court.

The Parties hereto enter into this Consent Agreement and respectfully submit it to the Court for

its approval and entry as an Order and Final Judgment.

Dated: W CQO/ 0 California Sportfishing Protection Alliance

irector
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# E % California Sportfishing Protection Alliance
ﬁ% L} “dn Advocare for Fisheriey, Hobitar and Water Quedity”
: R g 3536 Rutnter Avenue, Stockton, CA 95384

: Tel: 209-464-3067, Fax: 200:464-1028, B delinkeepilaoloom

February 12, 2010

VIA CERTIFTED MAITL
RETURN RECEIPT REQUESTED

Baldwin Contracting Co., Inc.
c/o C T Corporation System
818 West Seventh Street

Los Angeles, CA 90017

Mr. Ted Hale Mr. Bryan Morgan

Plant Manager Operations Manager

Baldwin Contracting Co., Inc. Baldwin Contracting Co., Inc.
4970 Wheelock Rd. 4970 Wheelock Rd.

Oroville, CA 95965 Oroville, CA 95965

M. Mason Richardson Mr. Rene Vercruyssen
Facility Manager Facility Operator

Baldwin Contracting Co., Inc. Baldwin Contracting Co., Inc.
4970 Wheelock Rd. 1764 Skyway

Oroville, CA 95965 Chico, CA 95928

Re:  Notice of Violations and Intent to File Suit Under the Federal Water
Pollution Conirol Act

Dear Messrs. Hale, Morgan, Richardson and Vercruyssen:

I am writing on behalf of the California Sportfishing Protection Alliance
(*CSPA™) in regard to violations of the Federal Water Pollution Control Act (the “Clean
Water Act” or “the Act”) occurring at the Baldwin Contracting Co., Inc. (“BCCI”)
construction sand and gravel facility located at 4970 Wheelock Road in Oroville,
California (“the Facility”). The WDID identification number for the Facility is
5R041011757. CSPA is a non-profit public benefit corporation dedicated to the
preservation, protection, and defense of the environment, wildlife and natural resources
of Sawmill Ravine Creek, Dry Creek, the Sacramento River and other California waters.
This fetter is being sent to you as the responsible owners, officers and/or operators of the
Facility.

This letter addresses BCCI's untawful discharges of pollutants from the Facility
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to Sawmill Ravine Creek and Dry Creek, all of which ultimately drain to the Sacramento
River and the Sacramento-San Joaquin Bay Delta (“the Delta™). This letter addresses the
ongoing violations of the substantive and procedural requirements of the Clean Water Act
and the National Pollutant Discharge Elimination System {*NPDES”) General Permit No.
CAS000001, State Water Resources Control Board Water Quality Order No. 92-12-
DWQ, as amended by Order No. 97-03-DWQ (“General Industrial Storm Water
Permit™).

Section 505(b) of the Clean Water Act provides that sixty (60) days prior to the
initiation of a civil action under Section 505(a) of the Act (33 U.S.C. § 1365(a)), a citizen
must give notice of intent to file suit. Notice must be given to the alleged violator, the
U.S. Environmental Protection Agency (“the EPA”), and the State in which the violations
oceur.

As required by the Clean Water Act, this Notice of Violation and Intent to File
Suit provides notice of the violations that have occurred, and continue to occur, at the
Facility. Consequently, BCCIis hereby placed on formal notice by CSPA that, after the
expiration of sixty (60} days from the date of this Notice of Violation and Intent to File
Suit, CSPA intends to file suit in federal court against BCCI under Section 503(a) of the
Clean Water Act (33 U.S.C. § 1365(a)), for violations of the Clean Water Act and the
General Industrial Storm Water Permit. These violations are described more fully below.

L. Background.

BCCI owns and operates a sand and gravel mining and processing facility about
11 miles north of Qroville, California. The Facility is primarily used to mine and process
construction sand and gravel; other current activities at the Facility include mining,
washing and screening of sand, gravel, crushed rock and asphaltic concrete, and the use,
storage, and maintenance of motorized vehicles, including trucks used to haul materials
to and from the Facility.

On May 16, 1997, BCCI submitted its notice of intent (1997 NOI”) to comply
with the terms of the General Industrial Storm Water Permit. The Facility is primarily
classified as a construction sand and gravel mining and processing operation under
Standard Industrial Classification code 1442 (“Construction Sand & Gravel”). The
Facility collects and discharges storm water from its approximately 60-acre industrial site
to Sawmill Ravine Creek (“SRC”) and Dry Creek, all of which ultimately drain to the
Sacramento River and the Sacramento-San Joaquin Bay Delta (“the Delta”). The Delta,
the Sacramento River, and the creeks that receive storm water discharges from the
Facility are waters of the United States within the meaning of the Clean Water Act.

The Central Valley Regional Water Quality Control Board (“Regional Board” or
“Board”} has established water quality standards for the Sacramento River and the Delta
in the “Water Quality Control Plan for the Sacramento River and San Joaquin River
Basins,” generally referred to as the Basin Plan. The Basin Plan includes a narrative
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toxicity standard which states that “[a]ll waters shall be maintained free of toxic
substances in concentrations that produce detrimental physiological responses in human,
plant, animal, or aquatic life.” For the Delta, the Basin Plan establishes standards for
several metals, including (at a hardness of 40 mg/L): arsenic -~ 0.01 mg/L; cadmium —
0.00022 mg/L; copper — 0.0056 mg/L; iron — 0.3 mg/L; and zinc — 0.016 mg/L. Id. at I1I-
3.00, Table III-1. The Basin Plan states that “[a]t a minimum, water designated for use as
domestic or municipal supply (MUN) shall not contain lead in excess of 0.015 mg/L.”

Id. at I11-3.00. The Basin Plan also provides that “[tthe pH shall not be depressed below
6.5 nor raised above 8.5.” Id. at I[[1-6.00. The Basin Plan also prohibits the discharges of
oil and grease, stating that “[w]aters shall not contain oils, greases, waxes, or other
materials in concentrations that cause nuisance, result in a visible film or coating on the
surface of the water or on objects in the water, or otherwise adversely affect beneficial
uses.” Id. at I1I-5.00

The Basin Plan also provides that “[a]t a minimum, water designated for use as
domestic or municipal sapply (MUN) shall not contain concentrations of chemical
constituents in excess of the maximum contaminant levels (MCLs).” Id. at III-3.0. The
EPA has issued a recommended water quality criteria for aluminum for freshwater
aquatic life protection of 0.087 mg/L.. EPA has established a secondary MCL, consumer
© acceptance limit for aluminum of 0.05 mg/L to 0.2 mg/L. EPA has established a
secondary MCL, consumer acceptance limit for zinc of 5 mg/L. EPA has established a
primary MCL, consumer acceptance limit for the following: chromium — 0.1 mg/L;
copper — 1.3 mg/L; and lead — 0.0 (zero) mg/L.. See http://www.epa.gov/safewater/
mcl.html. The California Department of Health Services has also established the
following MCL, consumer acceptance levels: aluminum — [ mg/L (primary) and 0.2
mg/L (secondary); chromium — 0.5 mg/L {primary); copper — 1.0 (secondary); iron — 0.3
mg/L; and zinc - 5 mg/L. See California Code of Regulations, title 22, §§ 64431, 64449,

EPA has also issued numeric receiving water limits for certain toxic pollutants in
California surface waters, commonly known as the California Toxics Rule (“CTR”). 40
CFR §131.38. The CTR establishes the following mumeric limits for freshwater surface
waters: arsenic — 0.34 mg/L (maximum concentration) and 0.150 mg/L. (continuous
concentration); chromium (III) — 0.550 mg/L. (maximum concentration) and 0.180 mg/L
(continuous concentration); copper — 0.013 mg/L. (maximum concentration) and 0.009
mg/L (continuous concentration); lead — 0.065 mg/L (maximum concentration) and
0.0025 mg/L (continuous concentration).

The Regional Board has also identified waters of the Delta as failing to meet
water quality standards for unknown toxicity, electrical conductivity, numerous
pesticides, and mercury. See hitp://www.swrcb.ca.gov/tmdl/docs/2002reg5303dlist.pdf.
Discharges of listed pollutants into an impaired surface water may be deemed a
© “contribution” to the exceedance of CTR, a water quality standard, and may indicate a
faiture on the part of a discharger to implement adequate storm water pollution control
measures. See Waterkeepers Northern Cal. v, Ag Indus. Mfg., Inc., 375 F.3d 913, 918
(9th Cir. 2004); see also Waterkeepers Northern Cal. v. Ag Indus. Mfg., Inc., 2005 WL
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2001037 at *3, 5 (E.D. Cal.,, Aug. 19, 2005) (discharger covered by the General Industrial
Storm Water Permit was “subject to effluent limitation as to certain pollutants, including
zinc, lead, copper, aluminum and lead” under the CTR).

The General Industrial Storm Water Permit incorporates benchmark levels
established by EPA as guidelines for determining whether a facility discharging industrial
storm water has implemented the requisite best available technology economically
achievable (“BAT”) and best conventional pollutant control technology (“BCT”). The
following benchmarks have been established for pollutants CSPA believes are being
discharged by BCCI: pH — 6.0-9.0; total suspended solids — 100 mg/L; oil & grease —
15.0 mg/L; iron — 1.0 mg/L; and, nitrate + nitrite - 0.68 mg/L. The State Water Quality
Control Board has also issued a proposed benchmark level for specific conductance of
200 umho/em. Additional parameters for pollutants that CSPA believes may be
discharged from the Facility are: copper — 0.0636 mg/L; lead — 0.0816 mg/L; mercury —
0.0024 mg/L; and zinc ~ 0.117 mg/L.

I1. Poliutant Discharges in Vieclation of the NPDES Permit.

BCCI has violated and continues to violate the terms and conditions of the
General Permit. Section 402(p) of the Act prohibits the discharge of storm water
associated with industrial activities, except as permitted under an NPDES penmit (33
U.S.C. § 1342) such as the General Permit. The General Permit prohibits any discharges
of storm water associated with industrial activities that have not been subjected to BAT
or BCT. Effluent Limitation B(3) of the General Permit requires dischargers to reduce or
prevent pollutants in their storm water discharges through implementation of BAT for
toxic and nonconventional pollutants and BCT for conventional pollutants. BAT and
BCT include both nonstructural and structural measures. General Permit, Section A(8).
Conventional pollutants are TSS, O&G, pH, biochemical oxygen demand (“BOD”) and
fecal coliform. 40 CF.R. § 401.16. All other pollutants are either toxic or
nonconventional. Id.; 40 C.F.R. § 401.15.

Receiving Water Limitation C(1) of the General Industrial Storm Water Permit
prohibits storm water discharges and authorized non-storm water discharges to surface or
groundwater that adversely impact human health or the environment. Receiving Water
Limitation C(2) of the General Industrial Storm Water Permit also prohibits storm water
discharges and authorized non-storm water discharges that cause or contribute to an
exceedance of any applicable water quality standards contained in a Statewide Water
Quality Control Plan or the applicable Regional Board’s Basin Plan.

Publicly available documents indicate that on May 17, 2007 ("May 17, 2007,
Regional Board Record Of Communication”), the Regional Board's Carole Crowe met
with Bryan Morgan of BCCI to discuss, among other things, the Facility’s failure to
adequately limit and/or prevent stormwater discharges to Sawmill Ravine Creek (“We
discussed the fact that Sawmill Ravine Creek has been greatly disturbed through the
years. Apparently, Fish and Game and the USACOE never issued permits for any of the
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mining activities. I explained that they should minimize all impacts to Sawmill Ravine
Creek (avoid any work in the stream channel) and protect storm water outfalls to the
Creek.”). The May 17, 2007, Regional Board Record Of Communication indicates that
during this meeting, Ms. Crowe reminded BCCI of its commitment to submit to the
Board a revised SWPPP “in the next several weeks” implementing certain amendments
recommended by Ms. Crowe. SWPPP amendments recommended by Ms. Crowe during
the meeting included:

o Identify all potential storm water outfalls to SRC;

s Reduce all sediment and other pollutants to SRC;

e Prepare map(s) that provide all information required by the General Permit;

» Ensure that all employees understand that “NO” water from wash ponds may
discharge to surface waters. And, generally, make sure employees get trained on
how to comply with the General Permit;

» Describe existing BMPs for cliff mining (retention ponds, trench, etc.);

e Sample any storm water discharge locations;

»  When rain exceeds 17, sample above and below SRC. The existing WDRs require
that samples be collected in SRC above the working area of the mine and also
below the bridge at the plant entrance. Ms told Morgan that the downstream
Receiving Water sample should be collected on SRC, located at the “concrete
apron” immediately above Dry Creek. “The WDR reference to the “bridge”
appears to be incorrect.”

Based on its review of available public documents, CSPA is informed and
believes that BCCI failed to comply with the Board’s recommendations as expressed in
its May 17, 2007 Record Of Communication. For example, Ms. Crowe ordered BCCl to
update its SWPPP in order to, among other things, reduce all sediment and other
pollutants going into Sawmill Ravine Creek. However, its 2008-2009 Annual Report
reveals BCCI has failed to comply to the extent it reported discharging a level of total
suspended solids well in excess of the EPA benchmark for TSS. CSPA is informed and
believes that BCCI has continued to operate in violation of the General Permit despite the
Regional Board’s inspection and subsequent follow up requests described above. BCCI’s
ongoing violations are discussed further below.

A. BCCI Has Discharged Storm Water Containing Pollutants in
Violation of the Permit.

BCCI has discharged and continues to discharge stormwater with unacceptable
levels of total suspended solids (“TSS”) and other pollutants in violation of the General
Industrial Storm Water Permit. High TSS levels have been documented during
significant rain events, including the rain events indicated in the table of rain data
attached hereto as Attachment A, BCCI’s Annual Reports and Sampling and Analysis
Results confirm discharges of materials other than stonmwater and specific pollutants in
violation of the Permit provisions listed above. Self-monitoring reports under the Permit
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are deemed “conclusive evidence of an exceedance of a permit limitation.” Sierra Club
v. Union Oil, 813 F.2d 1480, 1493 (9th Cir. 1988).

The following discharges of pollutants from the Facility have violated Discharge
Prohibitions A(1) and A(2) and Receiving Water Limitations C(1) and C(2) of the
General Industrial Storm Water Permit:

1. Discharges of Storm Water Containing Total Suspended Solids
at Concentrations in Excess of EPA Muiti-Sector Benchmark
Values.
Date Outfall Parameter | Concentrationin | EPA Benchmark
Discharge Value
2/17/2009 ¢+ 1 1SS 6200 mg/LL 100 mg/1.

CSPA’s investigation, including its review of BCCI’s analytical results
documenting pollutant levels in the Facility’s storm water discharges well in excess of
EPA’s benchmark values, indicates that BCCI has not implemented BAT and BCT at the
Facility for its discharges of TSS and other pollutants, in violation of Effluent Limitation
B(3) of the General Permit. BCCI was required to have implemented BAT and BCT by
no later than October 1, 1992 or the start of its operations. Thus, BCCl is discharging
polluted storm water associated with its industrial operations without having
implemented BAT and BCT.

CSPA is informed and believes that BCCI has known that its stormwater contains
pollutants at levels exceeding EPA Benchmarks and other water quality criteria since at
least February 12, 2005. CSPA alleges that such violations also have occurred and will
occur on other rain dates, including during every single significant rain event that has
occurred since February 12, 2005, and that will occur at the Facility subsequent to the
date of this Notice of Violation and Intent to File Suit. Attachiment A, attached hereto,
sets forth each of the specific rain dates on which CSPA alleges that BCCI has
discharged storm water containing impermissible levels of TSS and other un-monitored
pollutants in violation of Discharge Prohibitions A(1) and A(2) and Receiving Water
Limitations C(1) and C(2) of the General Industrial Storm Water Permit.

These unlawful discharges from the Facility are ongoing. Each discharge of
stormwater containing any pollutants from the Facility without the implementation of
BAT/BCT constitutes a separate violation of the General Industrial Storm Water Permit
and the Act. Consistent with the five-year statute of limitations applicable to citizen
enforcement actions brought pursuant to the federal Clean Water Act, BCCI is subject to
penalties for violations of the General Industrial Storm Water Permit and the Act since
February 12, 2005.

B. BCCI Has Failed to Implement an Adequate Monitoring & Reporting
Plan.
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Section B of the General Industrial Storm Water Permit requires that dischargers
develop and implement an adequate Monitoring and Reporting Plan by no later than
October 1, 1992 or the start of operations. Sections B(3), B(4) and B(7) require that
dischargers conduct regularly scheduled visual observations of non-storm water and
storm water discharges from the Facility and to record and report such observations to the
Regional Board. Section B(5){(a) of the General Industrial Storm Water Permit requires
that dischargers “shall collect storm water samples during the first hour of discharge from
(1) the first storm event of the wet season, and (2) at least one other storm event in the
wet season. All storm water discharge locations shall be sampled.” Section B(5)(c)(i)
further requires that the samples shall be analyzed for total suspended solids, pH, specific
conductance, and total organic carbon. Oil and grease may be substituted for total
organic carbon. Facilities, such as BCCI, designated under SIC 1442 are also required to
sample for nitrates + nitrites (N+N). Section B(5)(c)(ii) of the General Permit requires
dischargers to analyze samples for all “[t]oxic chemicals and other pollutants that are
likely to be present in storm water discharges in significant quantities.”

Based on its investigation, CSPA is informed and believes that BCCI has failed to
develop and implement an adequate Monitoring & Reporting Plan. First, BCCI has
failed to collect storm water samples from each discharge point during at Jeast two
qualifying storm events (as defined by the General Permit) during each of the past five
years. Second, BCCI has failed to conduct all required visual observations of non-storm
water and storm water discharges at the Facility. Each of these failures constitutes a
separate and ongoing violation of the General Permit and the Act. Consistent with the
five-year statute of limitations applicable to citizen enforcement actions brought pursuant
to the Act, BCCI is subject to penalties for violations of the General Industrial Storm
Water Permit and the Act since February 12, 2005. These violations are set forth in
greater detail below.

1. BCCI Has Failed to Collect Storm Water Samples from Each
Discharge Point During at least Two Rain Events In Each of
the Last Five Years.

Based on its review of publicly available documents, CSPA is informed and
believes that BCCTI has failed to collect at least two storm water samples from all
discharge points during qualifying rain events at the Facility during each of the past five
years. For example, CSPA notes that during the 2004-2005, 2005-2006, 2006-2007 and
2007-2008 wet seasons, BCCI failed to collect any storm water samples from any
discharge point. (See, e.g., BCCI, 2005-2006 Annual Report, at p. 3). CSPA anticipates
BCCT will assert that its failure to sample from any discharge point during those wet
seasons was excused because all water was contained on site. However, given the
Facility’s topography and the above-discussed comments of the Board’s Ms. Crowe
found in the May 17, 2007, Regional Board Record Of Communication, such an assertion
strains credulity. Further, contrary to its affirmative response to item D.1. in Annual
Reports filed for the 2004-2005, 2005-2006 and 2006-2007 wet seasons, BCCI was not
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exempt from collecting and analyzing samples from two storm events in accordance with
sections B.12 or B.15 of the General Permit. Notwithstanding BCCI’s assertion, found in
the 2005-2007 Annual Reports, that “sampling is not required [because] all water is
contained on site,” as amply demonstrated by the exempt categories presented by Annual
Report item D.2(i)-(v), BCCI was not exempt from the sampling and analysis required
under the General Permit. Moreover, this conclusion is compelled by BCCI’s failure to
check off any one of the boxes corresponding to the five recognized categories of exempt
facilities presented by Annual Report item D.2(i)-(v). Self-monitoring reports under the
Permit are deemed “conclusive evidence of an exceedance of a permit limitation.” Sierra
Club v. Union Oil, 813 F.2d 1480, 1493 (9th Cir. 1988).

With respect to the Annual Report filed by BCCI for the 2008-2009 wet season,
CSPA is informed and believes that February 17, 2009 was not the first qualifying storm
event for the 2008-2009 wet season. As with its ongoing failure to collect two samples
from all discharge points during each of the past five years, BCCI's ongoing failure to
sample the first qualifying storm event constitutes additional and separate violations of
the General Permit.

Moreover, based on its investigation, CSPA is informed and believes that storm
water discharges from the Facility at points other than those currently designated by
BCCI. Each of these failures to adequately identify and monitor storm water discharges
constitutes a separate and ongoing violation of the General Industrial Storm Water Permit
and the Clean Water Act as well.

2. BCCI Has Failed to Analyze Its Storm Water for All Pollutants
Required by the General Industrial Storm Water Permit.

Section B(5)(c)(ii) of the General Permit requires dischargers to analyze samples
for all “[t]oxic chemicals and other pollutants that are likely to be present in storm water
discharges in significant quantities.” Based on its investigation, CSPA is informed and
believes that BCCI has failed to monitor for at least eleven other pollutants likely to be
present in storm water discharges in significant quantities — aluminum, arsemnic, chemical
oxygen demand, chromium, copper, lead, manganese, mercury, nickel, nitrate-+nitrite and
zinc. BCCT's failure to monitor these pollutants extends back at least until February 12,
2005. BCCTs failure to monttor these mandatory parameters has caused and continues to
cause multiple separate and ongoing violations of the Permit and the Act.

3 BCCI Is Subject to Penalties for Its Failure to Implement an
Adequate Monitoring & Reporting Plan Since February 12,
2005.
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CSPA is informed and believes that available documents demonstrate BCCI’s
consistent and ongoing failure to implement an adequate Monitoring & Reporting Plan in
violation of Section B of the General Industrial Stormn Water Permit. As recently as
December 15, 2009, the Board informed BCCI that in order “to reduce or eliminate the
discharge of pollutants” from the Facility in compliance with the General Permit, BCCI
“must modify {its] existing...Monitoring Plan....” Based on its review of publicly
available documents, CSPA is informed and believes BCCI has failed to update its
Monitoring Plan as requested by the Board and required by the General Permit.
Consistent with the five-year statute of limitations applicable to ciiizen enforcement
actions brought pursuant to the federal Clean Water Act, BCCI is subject to penalties for
these violations of the General Industrial Storm Water Permit and the Act since February
12, 2005.

C. BCCI Has Failed to Implement BAT and BCT.

Effluent Limitation B(3) of the General Industrial Storm Water Permit requires
dischargers to reduce or prevent pollutants in their storm water discharges through
implementation of BAT for toxic and nonconventional pollutants and BCT for
conventional pollutants. BAT and BCT include both nonstructural and structural
measures. General Permit, Section A(8). CSPA’s investigation indicates that BCCI has
not implemented BAT and BCT at the Facility for its discharges of TSS and other
unmonitored pollutants in vielation of Effluent Limitation B(3) of the General Industrial
Storm Water Permit.

To meet the BAT/BCT requirement of the General Permit, BCCI must evaluate
all pollutant sources at the Facility and implement the best structural and non-structural
management practices economically achievable to reduce or prevent the discharge of
pollutants from the Facility. Based on the limited information available regarding the
current internal structure and operations of the Facility, CSPA believes that at a minimum
BCCI must improve its housekeeping practices, store materials that act as pollutant
sources under cover or in contained areas, treat storm water to reduce pollutants before
discharge (e.g., with filters or treatment boxes), and/or prevent storm water discharge
altogether, through infiltration and evaporation measures. BCCI has failed to immplement
such measures adequately.

BCCI was required to have implemented BAT and BCT by no later than October
1, 1992. Therefore, BCCI has been in continuous violation of the BAT and BCT
requirements every day since October 1, 1992, and will continue to be in violation every
day that BCCI fails to implement BAT and BCT. BCCl is subject to penalties for
violations of the General Permit and the Act occurring since February 12, 2005.

D. BCCI Has Failed to Develop and Implement an Adequate Storm
Water Poliution Prevention Plan.

Section A(1) and Provision E(2) of the General Industrial Storm Water Permit
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require dischargers of storm water associated with industrial activity to develop,
implement, and update an adequate storm water pollution prevention plan (“SWPPP”) no
later than October 1, 1992. Section A(1) and Provision E(2) requires dischargers who
submitted an NOI pursuant to the Order to continue following their existmg SWPPP and
implement any necessary revisions to their SWPPP in a timely manner, but in any case,
no later than August 1, 1997.

The SWPPP must, among other requirements, identify and evaluate sources of
pollutants associated with industrial activities that may affect the quality of storm and
non-storm water discharges from the facility and identify and implement site-specific
best management practices (“BMPs”) to reduce or prevent pollutants associated with
industrial activities in storm water and authorized non-storm water discharges (General
Permit, Section A(2)). The SWPPP must also include BMPs that achieve BAT and BCT
(Effluent Limitation B(3)).

The SWPPP is required to include: a description of individuals and their
responsibilities for developing and implementing the SWPPP (General Permit, Section
A(3)); a site map showing the facility boundaries, storm water drainage areas with flow
pattern and nearby water bodies, the location of the storm water collection, conveyance
and discharge system, structural control measures, impervious areas, areas of actual and
potential pollutant contact, and areas of industrial activity (General Permit, Section A(4));
a list of significant materials handled and stored at the site (General Permit, Section
A(5)); a description of potential pollutant sources including industrial processes, material
handling and storage areas, dust and particulate generating activities, a description of
significant spills and leaks, a list of all non-storm water discharges and their sources, and
a description of locations where soil erosion may occur (General Permit, Section A(6)).

The SWPPP also must include an assessment of potential pollutant sources at the
Facility and a description of the BMPs to be implemented at the Facility that will reduce
or prevent pollutants in storm water discharges and authorized non-storm water
discharges, including structural BMPs where non-structural BMPs are not effective
{General Permit, Section A(7), (8)). The SWPPP must be evaluated to ensure
effectiveness and must be revised where necessary (General Permit, Section A(9),(10)).
Receiving Water Limitation C(3) of the Order requires that dischargers submit a report to
the appropriate Regional Water Board that describes the BMPs that are currently being
implemented and additional BMPs that will be implemented to prevent or reduce the
discharge of any pollutants causing or contributing to the exceedance of water quality
standards.

CSPA’s investigation and review of available documents regarding conditions at
the Facility indicate that BCCI has been operating with an inadequately developed or
implemented SWPPP in violation of the requirements set forth above. BCCI has failed to
evaluate the effectiveness of its BMPs and to revise its SWPPP as necessary. As recently
as December 15, 2009, the Board informed BCCI that in order “to reduce or eliminate the
discharge of pollutants™ from the Facility in compliance with the General Permit, BCCI
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“must modify [its] existing Storm Water Pollution Prevention Plan (SWPPP)....” Based
on its review of publicly available documents, CSPA is informed and believes BCCI has
failed to update its SWPPP or Monitoring Plan as requested by the Board and required by
the General Permit. BCCI has been in continuous violation of Section A(1) and
Provision E(2) of the General Industrial Storm Water Permit every day since October 1,
1992, and will continue to be in violation every day that BCCI fails to develop and
implement an effective SWPPP. BCCI is subject to penalties for violations of the Order
and the Act occurring since February 512 2005.

E. BCCI Has Failed to Address Discharges Contributing to Exceedances
of Water Quality Standards.

Receiving Water Limitation C(3) requires a discharger to prepare and submit a
report to the Regional Board describing changes it will make to its current BMPs in order
to prevent or reduce the discharge of any pollutant in its storm water discharges that is
causing or contributing to an exceedance of water quality standards. Once approved by
the Regional Board, the additional BMPs must be incorporated into the Facility’s
SWPPP. The report must be submitted to the Regional Board no later than 60 days from
the date the discharger first learns that its discharge is causing or contributing to an
exceedance of an applicable water quality standard. Receiving Water Limitation C(4)(a).
Section C(11)(d) of the Permit’s Standard Provisions also requires dischargers to report
any noncompliance. See also Provision E(6). Lastly, Section A(9) of the Permit requires
an annual evaluation of storm water controls including the preparation of an evaluation
report and implementation of any additional measures in the SWPPP to respond to the
monitoring results and other inspection activities.

As indicated above, BCCI is discharging elevated levels of total suspended solids
and likely other pollutants, causing or contributing to exceedances of applicable water
quality standards. For each of these pollutants, BCCI was required to submit a report
pursuant to Receiving Water Limitation C(4)(a) within 60 days of becoming aware of
levels in 1ts storm water exceeding the EPA Benchmarks and applicable water quality
standards. It has not done so.

Based on CSPA’s review of available documents, BCCI was aware of high levels -
of these pollutants prior to February 12, 2005. Likewise, BCCI has not filed any reports
describing its noncompliance with the General Industrial Storm Water Permit in violation
of Section C(11)(d). Lastly, the SWPPP and accompanying BMPs do not appear to have
been altered as a result of the annual evaluation required by Section A(9). BCCI has
been in continuous violation of Receiving Water Limitation C(4)(a) and Sections
C{11)(d) and A(9) of the General Industrial Storm Water Permit every day since
February 12, 2005, and will continue to be in violation every day that BCCI fails to
prepare and submit the requisite reports, receives approval from the Regional Board and
amends its SWPPP to include appropriate BMPs. BCCI is subject to penalties for
violations of the General Industrial Storm Water Permit and the Act occurring since
February 12, 2005.
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F. BCCI Has Failed to File Timely, True and Correct Reports.

Section B(14) of the General Industrial Storm Water Permit requires dischargers
to submit an Annual Report by July 1st of each year to the executive officer of the
relevant Regional Board. The Annual Report must be signed and certified by an
appropriate corporate officer. General Permit, Sections B(14), C(9), (10). Section
A(9)d) of the General Industrial Storm Water Permit requires the discharger to include
in their annual report an evaluation of their storm water controls, including certifying
compliance with the General Industrial Storm Water Permit. See also General Permit,
Sections C(9) and (10} and B(14).

CSPA’s investigation indicates that BCCI has signed and submitted incomplete
Annual Repoits and purported to comply with the General Industrial Storm Water Permit
despite significant noncompliance at the Facility. For example, based on its review of
publicly available documents, CSPA is informed and believes that BCCI submitted an
incomplete Annual Report for the 2008-2009 wet season. To wit, on December 15, 2009,
the Board sent BCCI a Notice of Violation indicating BCCT is “in violation of the
General Permit (Section B-16), the California Water Code, and the federal Clean Water
Act, for failure to submit a complete 2008-2009 annual report.”

As discussed further above, BCCI’s pattern and practice of submitting incomplete
reports is further evidenced by its repeated and ongoing failure to check off any one of
the boxes corresponding to the five recognized categories of exempt facilities presented
by Annual Report item D.2(1)-(v).

As indicated above, BCCI has failed to comply with the Permit and the Act
consistently for at least the past five years; therefore, BCCI has violated Sections A(9)(d),
B(14) and C(9) & (10) of the Permit every time BCCI submitted an incomplete or
incorrect annual report that falsely certified compliance with the Act in the past years.
BCCP’s failure to submit true and complete reports constitutes continuous and ongoing
violations of the Permit and the Act. BCCI is subject to penalties for violations of
Section {C) of the General Industrial Storm Water Permit and the Act occurring since
February 12, 2005.

II.  Persons Responsible for the Vielations.

CSPA hereby puts BCCI, Ted Hale, Mason Richardson, Bryan Morgan and Rene
Vercruyssen on notice that they are the persons responsible for the violations described
above. If additional persons are subsequently identified as also being responsible for the
violations set forth above, CSPA. puts BCCI on notice that it intends to include those
persons in this enforcement action.
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IV.  Name and Address of Noticing Party.

Our name, address and telephone number is as follows: California Sportfishing
Protection Alliance, Bill Jennings, Executive Director; 3536 Ramnier Avenue, Stockton,
CA 95204; Phone: (209) 464-5067.

V. Counsel.

CSPA has retained legal counsel to represent it in this matter. Please direct all
communications to:

Andrew L. Packard, Esq.

Erik M. Roper, Esq.

Law Offices of Andrew L. Packard

100 Petaluma Blvd North, Suite 301
Petaluma, CA 94952

Tel. (707) 763-7227

Fax. (707) 763-9227

Email: Andrew(@PackardLawOffices.com

And to:

Robert J. Tuerck, Esq.

Jackson & Tuerck

P.O. Box 148

429 W. Main Street, Suite C
Quincy, CA 95971

Tel: 530-283-0406

Fax: 530-283-0416
E-mail:Bob@@JacksonTuerck.com

VI. Penalties,

Pursuant to-Section 309(d) of the Act (33 U.S.C. § 1319(d)) and the Adjustment
of Civil Monetary Penalties for Inflation (40 C.F.R. § 19.4) each separate violation of the
Act subjects BCCI, Ted Hale, Mason Richardson, Bryan Morgan and Rene Vercruyssen
to civil penalties of $32,500 per day per violation for all violations occurring after March
15, 2004, and $37,500 per day per violation for all violations occurring after January 12,
2009. In addition to civil penalites, CSPA will seek injunctive relief preventing further
violations of the Act pursuant to Sections 505(a} and (d) (33 U.S.C. §1365(a) and (d))
and such other relief as permitted by law. Lastly, Section 505(d) of the Act (33 U.S.C. §
[365(d)), permits prevailing parties to recover costs and fees, including attorneys’ fees.

CSPA believes this Notice of Violations and Intent to File Suit sufficiently states
grounds for filing suit. We intend to file a citizen suit under Section 505(a) of the Act
against BCCI, Ted Hale, Mason Richardson, Bryan Morgan and Rene Vercruyssen for
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the above-referenced violations upon the expiration of the 60-day notice period. If you
wish to pursue remedies in the absence of litigation, we suggest that you initiate those
discussions within the next 20 days so that they may be completed before the end of the
60-day notice period. We do not intend to delay the filing of a complaint in federal court
if discussions are continuing when that period ends.

Sincerely,
A
/f ar 67
A

Bill Jennings, Executive Director
California Sportfishing Protection Alliance



SERVICE LIST

Lisa Jackson, Admmistrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NNW,
Washington, D.C. 20460

Jared Blumenteld

Administrator, U.S. EPA ~ Region 9
75 Hawthorne Street

San Francisco, CA, 94105

Eric Holder

U.S. Attorney General

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, DC 20530-0001

Dorothy R. Rice, Executive Director

State Water Resources Control Board
1001 1 Street Sacramento, CA 95814

P.O. Box 100

Sacramento, CA 95812-0100

Pamela Creedon, Executive Officer
Regional Water Quality Control Board
Central Valley Region

11020 Sun Center Drive #200

Rancho Cordova, CA 95670-6114
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California Sportfishing Protection Alliance
" dm Advocae for Fisherivs, Habirat ond Water uelity”
3536 Ralnier Avenue, Stockion, UA 95704
Teb: 20%-464- 5067, Foax: 209-464-1028, 8 deltakeepidacleom

April 26, 2010

VIA CERTIFIED MAIL
RETURN RECEIPT REQUESTED

J. Brad Slender, Facility Manager
BCI Sand And Rock, Inc.

4970 Wheelock Rd.

Oroville, CA 95969

BCJ Sand And Rock, Inc.

c¢/o J. Brad Slender, Agent For Service Of Process
3388 Regional Pkwy., Ste. A

Santa Rosa, CA 95403

Re:  Notice of Viclations and Intent to File Suit Under the Federal Water
Pollution Control Act

Dear Mr. Slender:

I am writing on behalf of the California Sportfishing Protection Alliance
(“CSPA”) in regard to violations of the Federal Water Pollution Control Act (the “Clean
Water Act” or “the Act™) occurring at the BCJ Sand And Rock, Inc. (“BCF”) construction
sand and gravel facility located at 4970 Wheelock Road in Oroville, California (“the
Facility”). The WDID identification number for the Facility is 5R04101 1757." CSPAis
a non-profit public benefit corporation dedicated to the preservation, protection, and
defense of the environment, wildlife and natural resources of Sawmill Ravine Creek, Dry
Creek, the Sacramento River and other California waters. This letter is being sent to you
as the responsible officer and/or operators of the Facility.

This letter addresses BCJI's unlawful discharges of pollutants from the Facility to
Sawmill Ravine Creek and Dry Creek, all of which ultimately drain to the Sacramento
River and the Sacramento-San Joaquin Bay Delta (“the Delta™). This letter addresses the
ongoing violations of the substantive and procedural requirements of the Clean Water Act

' The WDID identification number for the Facility was generated by the Regional Board on or about May
16, 1997, when the putative former operator of the Facility, Baldwin Contracting Company, Inc., filed a
Notice of Tntent {1997 NOI”} to comply with the terms of the General Industrial Storm Water Permit.
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and the National Pollutant Discharge Elimination System (“NPDES™) General Permit No.
CASO00001, State Water Resources Control Board Water Quality Order No. 92-12-
DWQ, as amended by Order No. 97-03-DWQ (“General Industrial Storm Water

Permit™).

Section 505(b) of the Clean Water Act provides that sixty (60) days prior to the
initiation of a civil action under Section 505(a) of the Act (33 U.S.C. § 1365(a)), a citizen
must give notice of intent to file suit. Notice must be given to the alleged violator, the
U.S. Environmental Protection Agency (“the EPA™), and the State in which the violations
oceur.

As required by the Clean Water Act, this Notice of Violation and Intent to File
Suit provides notice of the violations that have occurred, and continue to occur, at the
Facility. Consequently, BCJ and J. Brad Slender are hereby placed on formal notice by
CSPA that, after the expiration of sixty (60) days from the date of this Notice of
Violation and Intent to File Suit, CSPA intends to file suit in federal court against BCJ
and [. Brad Siender under Section 505(a) of the Clean Water Act (33 U.S.C. § 1365(a)),
for violations of the Clean Water Act and the General Industrial Storm Water Permit.
These violations are described more fully below.

1. Background.

BCJ operates a sand and gravel mining and processing facility about 11 miles
north of Oroville, California. The Facility is primarily used to mine and process
construction sand and gravel; other current activities at the Facility include mining,
washing and screening of sand, gravel, crushed rock and asphaltic concrete, and the use,
storage, and maintenance of motorized vehicles, including trucks used to haul materials
to and from the Facility.

Based on its review of available documents, CSPA is informed and believes that
BCJ has never submitted a notice of intent (“"NOI”) to comply with the terms of the
General Industrial Storm Water Permit despite being a facility that is covered under the
auspices of the Permit. On May 16, 1997, Baldwin Contracting Company, Inc. (“BCCT”)
submitted its notice of intent (1997 NOI”) to comply with the terms of the General
Industrial Storm Water Permit. Based on its investigation, CSPA is informed and
believes that BCCI no longer operates the Facility, but rather, that BCJ is the current
operator of the Facility. However, BCJT has never filed with the Regional Board a NOI
for the Facility.

The Facility is primarily classified as a construction sand and gravel mining and
processing operation under Standard Industrial Classification code 1442 (“Construction
Sand & Gravel”). The Facility collects and discharges storm water from its
approximately 60-acre industrial site to Sawmill Ravine Creek (“SRC™) and Dry Creek,
all of which ultimately drain to the Sacramento River and the Sacramento-San Joaquin
Bay Delta (“the Delta”™). The Delta, the Sacramento River, and the creeks that receive
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storm water discharges from the Facility are waters of the United States within the
meaning of the Clean Water Act.

The Central Valley Regional Water Quality Control Board (“Regional Board” or
“Board™) has established water quality standards for the Sacramento River and the Delta
in the “Water Quality Control Plan for the Sacramento River and San Joaquin River
Basins,” generally referred to as the Basin Plan. The Basin Plan includes a narrative
toxicity standard which states that “[a]ll waters shall be maintained free of toxic
substances in concentrations that produce detrimental physiological responses in human,
plant, animal, or aquatic life.” For the Delta, the Basin Plan establishes standards for
several metals, including (at a hardness of 40 mg/L): arsenic — 0.01 mg/L; cadmium
0.00022 mg/L; copper — 0.0056 mg/L; iron — 0.3 mg/L; and zinc ~ 0.016 mg/L.. 1d. at ITI-
3.00, Table I1I-1. The Basin Plan states that “[a]t 2 mintmum, water designated for use as
domestic or municipal supply (MUN) shall not contain lead in excess of 0.015 mg/L.”

Id. at 111-3.00. The Basin Plan also provides that “[t]he pH shall not be depressed below
6.5 nor raised above 8.5.” Id. at I11-6.00. The Basin Plan also prohibits the discharges of
oil and grease, stating that “[w]aters shall not contain oils, greases, waxes, or other
materials in concentrations that cause nuisance, result in a visible film or coating on the
surface of the water or on objects in the water, or otherwise adversely affect beneficial
uses.” Id. at HI-5.00

The Basin Plan also provides that “[a]t a minimum, water designated for use as
domestic or municipal supply (MUN) shall not contain concentrations of chemical
constituents in excess of the maximum contaminant levels (MCLs).” Id. at IlI-3.0. The
EPA has issued a recommended water quality criteria for aluminum for freshwater
aquatic life protection of 0.087 mg/L.. EPA has established a secondary MCL, consumer
acceptance limit for aluminum of 0.05 mg/L to 0.2 mg/L. EPA has established a
secondary MCL, consumer acceptance limit for zinc of 5 mg/l.. EPA has established a
primary MCL, consumer acceptance limit for the following: chromium — 0.1 mg/IL;
copper ~ 1.3 mg/L; and lead — 0.0 (zero) mg/L.. See http://www.epa.gov/safewater/
mcl.html. The California Department of Health Services has also established the
following MCL, consumer acceptance levels: aluminum — 1 mg/L (primary) and 0.2
mg/L (secondary); chromium — 0.5 mg/L {primary), copper — 1.0 {secondary); iron — 0.3
mg/L; and zinc — 5 mg/L. See California Code of Regulations, title 22, §§ 64431, 64449,

, EPA has also issued numeric receiving water lmits for certain toxic pollutants in
California surface waters, commonly known as the California Toxics Rule (“CTR”). 40
CFR §131.38. The CTR establishes the following numeric limits for freshwater surface
waters: arsenic — 0,34 mg/L (maximum concentration) and 0.150 mg/L (continuous
concentration); chromium (11} — 0.550 mg/L (maximum concentration} and 0.180 mg/L
(continuous concentration); copper — 0.013 mg/L (maximum concentration) and 0.009
mg/L (continuous concentration); lead — 0.065 mg/L (maximum concentration) and
0.0025 mg/L (continuous concentration).
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The Regional Board has also identified waters of the Delta as failing to meet
water quality standards for unknown toxicity, electrical conductivity, numerous
pesticides, and mercury. See http://www.swrcb.ca.gov/tmdl/docs/2002reg5303dlist pdf.
Discharges of listed pollutants into an impaired surface water may be deemed a
“contribution” to the exceedance of CTR, a water quality standard, and may indicate a
failure on the part of a discharger to implement adequate storm water pollution control
measures. See Waterkeepers Northern Cal. v. Ag Indus. Mfg., Inc., 375 F.3d 913, 918
(9th Cir. 2004); see also Waterkeepers Northern Cal. v. Ag Indus. Mfg., Inc., 2005 WL
2001037 at *3, 5 (E.D. Cal., Aug. 19, 2003) (discharger covered by the General Industrial
Storm Water Permit was “subject to effluent limitation as to certain pollutants, including
zine, lead, copper, aluminum and lead” under the CTR).

The General Industrial Storm Water Permit incorporates benchmark levels
established by EPA as guidelines for determining whether a facility discharging industrial
storm water has implemented the requisite best available technology economically
achievable (“BAT”) and best conventional pollutant control technology (“BCT”). The
following benchmarks have been established for pollutants CSPA believes are being
discharged by BCJ: pH — 6.0-9.0; total suspended solids ~ 100 mg/L; oil & grease— 15.0
mg/L; iron — 1.0 mg/L; and, nitrate + nitrite — 0.68 mg/L.. The State Water Quality
Control Board has also issued a proposed benchmark level for specific conductance of
200 umhos/cm. Additional parameters for pollutants that CSPA believes may be
discharged from the Facility are: copper — 0.0636 mg/L; lead — 0.0816 mg/L; mercury —
0.0024 mg/L; and zinc — 0.117 mg/L.

II. Failure to Obtain Coverage Under the General Industrial Storm Water
Permit.

BCJ has violated the Clean Water Act” by discharging pollutants to waters of the
United States from the Facility without a National Pollutant Discharge Elimination
System (“NPDES”) permit as required by the Act. The Clean Water Act provides that,
absent a permit and subject to certain limitations, “the discharge of any pollutant by any
person shall be unlawful.” 33 U.S.C. §1311(a). A review of available public records
indicates that you have failed to file a Notice of Intent to Comply with the General Permuit
(“NOTI™). BCI was required to file an NOI by no later than March 30, 1992. Therefore,
BCJ has been in continuous, daily violation of the General Permut and the Act since at
least March 30, 1992 and is subject to penalties for these violations occurring since April
26, 2005.

1.  Pollutant Discharges in Violation of the NPDES Permit.

BCJ has violated and continues to violate the terms and conditions of the General
Permit. Section 402(p) of the Act prohibits the discharge of storm water associated with

* Federal Water Poilution Control Act, 33 U.S.C. § 1251 et seq.
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mdustrial activities, except as permitted under an NPDES permit (33 U.S.C. § 1342) such
as the General Permit. The General Permit prohibits any discharges of storm water
associated with industrial activities that have not been subjected to BAT or BCT.

Effluent Limitation B(3) of the General Permit requires dischargers to reduce or prevent
pollutants in their storm water discharges through implementation of BAT for toxic and
nonconventional poliutants and BCT for conventional pollutants. BAT and BCT include
both nonstructural and structural measures. General Permit, Section A(8). Conventional
pollutants are TSS, O&G, pH, biochemical oxygen demand (“BOD™) and fecal coliform.
40 C.F.R. § 401.16. All other pollutants are either toxic or nonconventional. /d.; 40
C.FR. §401.15.

Receiving Water Limitation C(1) of the General Industrial Storm Water Permit
prohibits storm water discharges and authorized non-storm water discharges to surface or
groundwater that adversely impact human health or the environment. Receiving Water
Limitation C(2) of the General Industrial Storm Water Permit also prohibits storm water
discharges and authorized non-storm water discharges that cause or contribute to an
exceedance of any applicable water quality standards contained in a Statewide Water
Quality Control Plan or the applicable Regional Board’s Basin Plan.

Publicly available documents indicate that on May 17, 2007 (“May 17, 2007,
Regional Board Record Of Communication™), the Regional Board’s Carole Crowe met
with Bryan Morgan of BCJ to discuss, among other things, the Facility’s failure to
adequately limit and/or prevent stormwater discharges to Sawmill Ravine Creek ("We
discussed the fact that Sawmill Ravine Creek has been greatly disturbed through the
years. Apparently, Fish and Game and the USACOE never issued permits for any of the
mining activities. [ explained that they should minimize all impacts to Sawmill Ravine
Creek (avoid any work in the stream channel) and protect storm water outfalls to the
Creek.”). The May 17, 2007, Regional Board Record Of Communication indicates that
during this meeting, Ms. Crowe reminded BCJ of its commitment to submit to the Board
a revised SWPPP “in the next several weeks” implementing certain amendments
recommended by Ms. Crowe. SWPPP amendments recommended by Ms. Crowe during
the meeting included:

» Identify all potential storm water outfalls to SRC;

» Reduce all sediment and other pollutants to SRC;

» Prepare map(s) that provide all information required by the General Permit;

» Ensure that all employees understand that “NO” water from wash ponds may
discharge to surface waters. And, generally, make sure employees get trained on
how to comply with the General Permit;

e Describe existing BMPs for cliff mining (retention ponds, trench, etc.);

o Sample any storm water discharge locations;

»  When rain exceeds 17, sample above and below SRC. The existing WDRs require
that samples be collected in SRC above the working area of the mine and also
below the bridge at the plant entrance. Ms told Morgan that the downstream
Receiving Water sample should be collected on SRC, located at the “concrete
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apron” immediately above Dry Creek. “The WDR reference to the “bridge”
appears to be incorrect.”

Based on its review of available public documents, CSPA is informed and
believes that BCJ failed to comply with the Board’s recommendations as expressed in its
May 17, 2007 Record Of Communication. For example, Ms. Crowe ordered BCJ to
update its SWPPP in order to, among other things, reduce all sediment and other
pollutants going into Sawmill Ravine Creek. However, the 2008-2009 Annual Report for
the Facility filed at the Regional Board reveals that BCJ has failed to comply to the extent
the 2008-2009 Annual Report evidences that the Facility is discharging a level of total
suspended solids well in excess of the EPA benchmark for TSS. CSPA is informed and
believes that BCJ has continued to operate in violation of the General Permut despite the
Regional Board’s inspection and subsequent follow up requests described above. BCI’s
ongoing violations are discussed further below.

Al BCJ Has Discharged Storm Water Containing Pollutants in Violation
of the Permit.

BC]J has discharged and continues to discharge stormwater with unacceptable
fevels of total suspended solids (“TSS™) and other pollutants in violation of the General
Industrial Storm Water Permit. High TSS levels have been documented during
significant rain events, including the rain events indicated in the table of rain data
attached hereto as Attachment A. The Facility’s Annual Reports and Sampling and
Analysis Results confirm discharges of materials other than stormwater and specific
pollutants in violation of the Permit provisions listed above. Self-monitoring reports
under the Permit are deemed “conclusive evidence of an exceedance of a permit
limitation.” Sierra Club v. Union Oil, 813 F.2d 1480, 1492 (9th Cir. 1983).

The following discharges of pollutants from the Facility have violated Discharge
Prohibitions A{1) and A(2) and Receiving Water Limitations C(1) and C(2) of the
General Industrial Stornm Water Permit:

1. Discharges of Storm Water Containing Total Suspended Solids
at Concentrations in Excess of EPA Multi-Sector Benchmark

Values.
Date Outfall Parameter | Concentration in | EPA Benchmark
Discharge Value
2/17/2000 |1 TSS 6200 mg/L 100 mg/L

CSPA’s investigation, including its review of the analytical results in the
Facility’s Annual Reports documenting pollutant levels in the Facility’s storm water
discharges well in excess of EPA’s benchmark values, indicates that BCJ has not
implemented BAT and BCT at the Facility for its discharges of TSS and other pollutants,
in violation of Effluent Limitation B(3) of the General Permit. BCJ was required to have
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implemented BAT and BCT by no later than October 1, 1992 or the start of its
operations. Thus, BCJ is discharging polluted storm water associated with its industrial
operations without having implemented BAT and BCT.

CSPA is informed and believes that BCJ has known that its storm water contains
pollutants at levels exceeding EPA Benchmarks and other water quality criteria since at
least April 26, 2005, CSPA alleges that such violations also have occurred and will occur
on other rain dates, including during every single significant rain event that has occurred
since April 26, 2005, and that will occur at the Facility subsequent to the date of this
Notice of Violation and Intent to File Suit. Attachment A, attached hereto, sets forth each
of the specific rain dates on which CSPA alleges that BCJ has discharged storm water
containing impermissible levels of TSS and other un-monitored pollutants in violation of
Discharge Prohibitions A(1) and A(2) and Receiving Water Limitations C(1) and C(2) of
the General Industrial Storm Water Permit. k

These unlawful discharges from the Facility are ongoing. Each discharge of
stormwater containing any pollutants from the Facility without the implementation of
BAT/BCT constitutes a separate violation of the General Industrial Storm Water Permit
and the Act. Consistent with the five-year statute of limitations applicable to citizen
enforcement actions brought pursuant to the federal Clean Water Act, BCJ 1s subject to
penalties for violations of the General Industrial Storm Water Permit and the Act since
April 26, 2005.

B. BCJ Has Failed to Implement an Adequate Monitoring & Reporting
Plan.

Section B of the General Industrial Storm Water Permit requires that dischargers
develop and implement an adequate Monitoring and Reporting Plan by no later than
October 1, 1992 or the start of operations. Sections B(3), B(4) and B(7) require that
dischargers conduct regularly scheduled visual observations of non-storm water and
storm water discharges from the Facility and to record and report such observations to the
Regional Board. Section B(5)(a) of the General Industrial Storm Water Permit requires
that dischargers “shall collect storm water samples during the first hour of discharge from
(1) the first storm event of the wet season, and (2} at least one other storm event m the
wet season. All storm water discharge locations shall be sarmpled.” Section B(5)(c)(1)
further requires that the samples shall be analyzed for total suspended solids, pH, specitic
conductance, and total organic carbon. Oil and grease may be substituted for total
organic carbon. Facilities, such as BCJ, designated under SIC Code 1442 are also
required to sample for nitrates + nitrites (N+N). Section B(5)(c)(11) of the General Permit
requires dischargers to analyze samples for all “[tJoxic chemicals and other pollutants
that are likely to be present in storm water discharges in significant quantities.”

Based on its investigation, CSPA is informed and believes that BCJ has failed to
develop and implement an adequate Monitoring & Reporting Plan. First, BCJ has failed
to collect storm water samples from each discharge point during at least two qualifymg
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storm events (as defined by the General Permit) during each of the past five years.
Second, BCJ has failed to conduct all required visual observations of non-storm water
and storm water discharges at the Facility. Fach of these failures constitutes a separate
and ongoing violation of the General Permit and the Act. Consistent with the five-year
statute of limitations applicable to citizen enforcement actions brought pursuant to the
Act, BCJ is subject to penalties for violations of the General Industrial Storm Water
Permit and the Act since April 26, 2005. These violations are set forth in greater detail
below.

1. BCJ Has Failed to Collect Storm Water Samples from Each
Discharge Point During at least Two Rain Events In Each of
the Last Five Years.

Based on its review of publicly available documents, CSPA is informed and
believes that BCI has failed to collect at least two storm water samples from all discharge
points during qualifying rain events at the Facility during each of the past five years.
CSPA anticipates BCJ will assert that its failure to sample from any discharge point
during those wet seasons was excused because all water was contained on site. However,
given the Facility’s topography and the above-discussed comments of the Board’s Ms.
Crowe found in the May 17, 2007, Regional Board Record Of Communication, sach an
assertion strains credulity. As with its ongoing failure to collect two samples from all
discharge points during each of the past five years, BCI’s ongoing failure to sample the
first qualifying storm event constitutes additional and separate violations of the General
Permit.

Moreover, based on its investigation, CSPA is informed and believes that storm
water discharges from the Facility at points other than those currently designated by BCJ.
Each of these failures to adequately identify and monitor storm water discharges
constitutes a separate and ongoing violation of the General Industrial Storm Water Permit
and the Clean Water Act as well.

2. BCJ Has Failed to Analyze Its Storm Water for All Pollutants
Required by the General Industrial Storm Water Permit.

Section B(5){c)(ii) of the General Permit requires dischargers to analyze samples
for all “[t]oxic chemicals and other pollutants that are likely to be present in storm water
discharges in significant quantities.” Based on its investigation, CSPA is informed and
believes that BCJ has failed to monitor for at least eleven other pollutants likely to be
present in storm water discharges in significant quantities — aluminum, arsenic, chemical
oxygen demand, chromium, copper, lead, manganese, mercury, nickel, nitrate+nitrite and
zinc. BCI's failure to monitor these pollutants extends back at least until April 26, 2005.
BCJ’s failure to monitor these mandatory parameters has caused and continues to cause
multiple separate and ongoing violations of the Permit and the Act.
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3. BCJ Is Subject to Penalties for Its Failure to Implement an
Adequate Monitoring & Reporting Plan Since April 26, 2605.

CSPA is informed and believes that available documents demonstrate BCJ’s
consistent and ongoing failure to implement an adequate Monitoring & Reporting Plan in
violation of Section B of the General Industrial Storm Water Permit. Based on its review
of publicly available documents, CSPA is informed and believes BCJ has failed to
implement an adequate Monitoring Plan as required by the General Permit. Consistent
with the five-year statute of limitations applicable to citizen enforcement actions brought
pursuant to the federal Clean Water Act, BCJ is subject to penalties for these violations of
the General Industrial Storm Water Permit and the Act since April 26, 2005.

C. BCJ Has Failed to Implement BAT and BCT.

Effluent Limitation B(3) of the General Industrial Storm Water Permit requires
dischargers to reduce or prevent pollutants in their storm water discharges through
implementation of BAT for toxic and nonconventional pollutants and BCT for
conventional pollutants. BAT and BCT include both nonstructural and structural
measures. General Permit, Section A(8). CSPA’s investigation indicates that BCJ has
not implemented BAT and BCT at the Facility for its discharges of TSS and other
unmonitored pollutants in violation of Effluent Limitation B(3) of the General Industrial
Storm Water Permt.

To meet the BAT/BCT requirement of the General Permit, BCJ must evaluate all
pollutant sources at the Facility and implement the best structural and non-structural
management practices economically achievable to reduce or prevent the discharge of
pollutants from the Facility. Based on the limited information available regarding the
current internal structure and operations of the Facility, CSPA believes that at a minimum
BCJ must improve its housekeeping practices, store materials that act as pollutant sources
under cover or in contained areas, treat storm water to reduce pollutants before discharge
(e.g., with filters or treatment boxes), and/or prevent storm water discharge altogether,
through infiltration and evaporation measures. BCJ has failed to implement such
measures adequately.

- BCJ was required to have implemented BAT and BCT by no later than October 1,
1992, Therefore, BCT has been in continuous violation of the BAT and BCT
requirements every day since October 1, 1992, and will continue to be in violation every
day that BCJ fails to implement BAT and BCT. BCJ is subject to penaltics for violations
of the General Permit and the Act occurring sice April 26, 2005.

D. BCJ Has Failed to Develop and Implement an Adequate Storm Water
Pollution Prevention Plan.

Section A(1) and Provision E(2) of the General Industrial Storm Water Pernut
require dischargers of storm water associated with industrial activity to develop,
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implement, and update an adequate storm water pollution prevention plan (“SWPPP”) no
later than October 1, 1992. Section A{1) and Provision E(2) requires dischargers who
submitted an NOI pursuant to the Order to continue following their existing SWPPP and
implement any necessary revisions to their SWPPP in a timely manner, but in any case,
no later than August 1, 1997.

The SWPPP must, among other requirements, identity and evaluate sources of
pollutants associated with industrial activities that may affect the quality of storm and
non-storm water discharges from the facility and identify and implement site-specific
best management practices (“BMPs”) to reduce or prevent pollutants associated with
industrial activities in storm water and authorized non-storm water discharges (General
Permit, Section A(2)). The SWPPP must also include BMPs that achieve BAT and BCT
(Effluent Limitation B(3)).

The SWPPP is required to include: a description of individuals and their
responsibilities for developing and implementing the SWPPP (General Permit, Section
A(3)); a site map showing the facility boundaries, storm water drainage areas with flow
pattern and nearby water bodies, the location of the storm water collection, conveyance
and discharge system, structural control measures, impervious areas, areas of actual and
potential pollutant contact, and areas of industrial activity (General Permit, Section A(4));
a list of significant materials handled and stored at the site {General Permit, Section
A(5)); a description of potential pollutant sources including industrial processes, material
handling and storage areas, dust and particulate generating activities, a description of
significant spills and leaks, a list of all non-storm water discharges and their sources, and
a description of locations where soil erosion may occur {(General Permit, Section A(6)).

The SWPPP also must include an assessment of potential pollutant sources at the
Facility and a description of the BMPs to be implemented at the Facility that will reduce
or prevent pollutants in storm water discharges and authorized non-storm water
discharges, including structural BMPs where non-structural BMPs are not effective
(General Permit, Section A(7), (8)). The SWPPP must be evaluated to ensure
effectiveness and must be revised where necessary (General Permit, Section A(9),(10)).
Receiving Water Limitation C(3) of the Order requires that dischargers submit a report to
the appropriate Regional Water Board that describes the BMPs that are currently being
implemented and additional BMPs that will be implemented to prevent or reduce the
discharge of any pollutants causing or contributing to the exceedance of water quality
standards.

CSPA’s investigation and review of available documents regarding conditions at
the Facility indicate that BCJ has been operating with an inadequately developed or
implemented SWPPP in violation of the requirements set forth above. BCJ has failed to
evaluate the effectiveness of its BMPs and to revise its SWPPP as necessary. Based on
its review of publicly available documents, CSPA is informed and believes BCJ has
failed to update its SWPPP or Monitoring Plan as required by the General Permit. BCJ
has been in continuous violation of Section A{1) and Provision E(2) of the General
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Industrial Storm Water Permit every day since October 1, 1992, and will continue to be
in violation every day that BCJ fails to develop and implement an effective SWPPP. BCJ
is subject to penalties for violations of the Order and the Act occurring since April 26,
2005.

E. BCJ Has Failed to Address Discharges Contributing to Exceedances
of Water Quality Standards.

Receiving Water Limitation C(3) requires a discharger to prepare and submit a
report to the Regional Board describing changes it will make to its current BMPs in order
to prevent or reduce the discharge of any pollutant in its storm water discharges that is
causing or confributing to an exceedance of water quality standards. Once approved by
the Regional Board, the additional BMPs must be incorporated into the Facility’s
SWPPP. The report must be submitted to the Regional Board no later than 60 days from
the date the discharger first learns that its discharge is causing or contributing to an
exceedance of an applicable water quality standard. Receiving Water Limitation C(4)(a).
Section C(11)(d) of the Permit’s Standard Provisions also requires dischargers to report
any noncompliance. See also Provision E(6). Lastly, Section A(9) of the Permit requires
an annual evaluation of storm water controls including the preparation of an evaluation
report and implementation of any additional measures in the SWPPP to respond to the
monitoring results and other inspection activities.

As indicated above, BCJ is discharging elevated levels of total suspended solids
and likely other pollutants, causing or contributing to exceedances of applicable water
quality standards. For each of these pollutants, BCJ was required to submit a report
pursuant to Receiving Water Limitation C(4)(a) within 60 days of becoming aware of
levels in its storm water exceeding the EPA Benchmarks and applicable water quality
standards. It has not done so. ‘

Based on CSPA’s review of available documents, BCJ was aware of high levels
of these pollutants prior to April 26, 2005. Likewise, BCJ has not filed any reports
describing its noncompliance with the General Industrial Storm Water Permit in violation
of Section C(11)(d). Lastly, the SWPPP and accompanying BMPs do not appear to have
been altered as a result of the annual evaluation required by Section A(9). BCJ has been
in continuous violation of Receiving Water Limitation C(4)(a) and Sections C{11)(d) and
A(9) of the General Industrial Storm Water Permit every day since April 26, 2005, and
will continue to be in violation every day that BCJ fails to prepare and submit the
requisite reports, receives approval from the Regional Board and amends its SWPPP to
include appropriate BMPs. BCJ is subject to penalties for violations of the General
Industrial Storm Water Permit and the Act occurring since Apri 26, 2005.

F. BCJ Has Failed to File Timely, True and Correct Reports.

Section B(14) of the General Industrial Storm Water Permit requires dischargers
to submit an Annual Report by July 1st of each year to the executive officer of the
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relevant Regional Board. The Annual Report must be signed and certified by an

appropriate corporate officer. General Permit, Sections B{14), C(9), (10). Section

A(9)(d) of the General Industrial Storm Water Permit requires the discharger to include

in their annual report an evaluation of their storm water controls, including certifying

compliance with the General Industrial Storm Water Permit. See also General Permit,
Sections C(9) and (10) and B(14).

CSPA’s investigation indicates that BCJ has never filed an Annual Report with
the Regional Board in violation of the General Industrial Storm Water Permit. BCJT’s
failure to file Annual Reports are continuous and ongoing violations. BCJ is subject to
penalties for violations of Section (C) of the General Industrial Storm Water Permit and
the Act occurring since April 26, 2005,

II.  Persons Responsible for the Violations.

CSPA hereby puts BCJ and J. Brad Slender on notice that they are the persons
responsible for the violations described above. If additional persons are subsequently
identified as also being responsible for the violations set forth above, CSPA puts BCJ and
J. Brad Slender on notice that it intends to include those persons in this enforcement
action.

IV.  Name and Address of Noticing Party.

Our name, address and telephone number is as follows: California Sportfishing
Protection Alliance, Bill Jennings, Executive Director; 3536 Rainier Avenue, Stockton,
CA 95204; Phone: (209) 464-5067.

V. Counsel.

CSPA has retained legal counsel to represent it in this matter. Please direct all
communications to:

Andrew L. Packard, Esq.

Erik M. Roper, Esq.

Law Offices of Andrew L. Packard

100 Petaluma Blvd North, Suite 301
Petaluma, CA 94952

Tel. (707) 763-7227

Fax. (707) 763-9227

Email: Andrew@PackardLawOffices.com

And to:

Robert J. Tuerck, Esq.
Jackson & Tuerck
P.O. Box 148
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429 W. Main Street, Suite C
Quincy, CA 95971

Tel: 530-283-0406

Fax: 530-283-0416
E-mail:Bob@JacksonTuerck.com

V1. Penalties.

Pursuant to Section 309(d) of the Act (33 U.S.C. § 1319(d)) and the Adjustment
of Civil Monetary Penalties for Inflation (40 C.F.R. § 19.4) each separate violation of the
Act subjects BCT and J. Brad Slender to civil penalties of $32,500 per day per violation
for all violations occurring after March 15, 2004, and $37,500 per day per violatton for all
violations occurring after January 12, 2009. In addition to civil penalties, CSPA will
seek injunctive relief preventing further violations of the Act pursuant to Sections 505(a)
and (d) (33 U.S.C. §1365(a) and (d)) and such other relief as permitted by law. Lastly,
Section 505(d) of the Act (33 U.S.C. § 1365(d)), permits prevailing parties to recover
costs and fees, including attorneys’ fees.

. CSPA believes this Notice of Violations and Intent to File Suit sufficiently states
grounds for filing suit. We intend to file a citizen suit under Section 505(a) of the Act
against BCJ and . Brad Slender for the above-referenced violations upon the expiration
of the 60-day notice period. If you wish to pursue remedies in the absence of litigation,
we suggest that you initiate those discussions within the next 20 days so that they may be
completed before the end of the 60-day notice period. We do not intend to delay the
filing of a complaint in federal court if discussions are continning when that period ends.

Sincerely,

Bill Jennings, Executive Director
California Sportfishing Protection Alliance



SERVICE LIST

Lisa Jackson, Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Jared Blumenfeld

Administrator, U.S. EPA — Region 9
75 Hawthorne Street

San Francisco, CA, 941035

Eric Holder

U.S. Attorney General

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, DC 20530-0001

Dorothy R. Rice, Executive Director

State Water Resources Control Board
1001 I Street Sacramento, CA 95814

P.O. Box 100

Sacramento, CA 95812-0100

Pamela Creedon, Executive Officer
Regional Water Quality Control Board
Central Valley Region

11020 Sun Center Drive #200

Rancho Cordova, CA 95670-6114



ATTACHMENT A

Notice of Intent to File Suit, BCJ (Oroville, CA)
Significant Rain Events,* April 26, 2005-April 26, 2010

Aprit 27 2005 Mar. 13 2006 Oct. 09 2007 Feb. 05 2009
May 04 2005 Mar. 16 2008 Oct. 10 2007 Feb. 10 2009
May 05 2005 Mar. 20 2006 Oct. 16 2007 Feb. 11 2009
May 08 2005 Mar. 24 2006 Nov. 10 2007 Feb. 13 2009
May 09 2005 - Mar. 25 2008 Nov. 11 2007 Feb. 15 2009
May 17 2005 Mar. 27 2006 Dec. 03 2007 Feb. 16 2009
May 18 2005 Mar. 28 2006 Dec. 04 2007 Feb. 17 2009
Oct. 08 2005 Mar. 29 2008 Dec. 08 2007 Feb. 22 2009
Oct. 11 2005 Mar. 31 2006 Dec. 07 2007 Feb. 23 2009
Oct, 15 2005 April 02 2008 Dec. 18 2007 Mar. 01 2009
Oct. 26 2005 April 03 2008 Dec. 19 2007 Mar. 02 2009
Oct. 28 2006 April 04 2008 Dec. 20 2007 Mar. 03 2009
Nov. 07 2005 April 10 20086 Dec. 28 2007 April 10 2009
Nov. 08 2005 April 11 2006 Dec. 29 2007 April 13 2009
Nov. 25 2005 April 12 2006 Jan. 03 2008 May 01 2009
Nov. 28 2005 April 16 2006 Jan. 04 2008 May 0z 2009
Nov. 29 2005 April 22 2008 Jan. 05 2008 Oct. 13 2009
Nov. 30 2005 May 19 2006 Jan. 08 2008 Oct. 19 2009
Dec. 17 2005 May 21 2008 Jan. 12 2008 Nov. 17 2009
Dec. 18 2005 Oct. 05 20086 Jan. 21 2008 Nov. 20 2009
Dec. 19 2005 Oct. 26 20086 Jan. 24 2008 Nov. 27 2009
Dec. 20 2005 Nov. 02 2008 . Jan. 25 2008 Dec. 11 2009
Dec. 21 2005 Nov. 11 2006 Jan. 26 2008 Dec. 12 2009
Dec. 22 2005 Nov. 13 2006 Jan. 27 2008 Dec. 13 2009
Dec. 25 2005 Nov. 26 2006 Jan. 29 2008 Dec. 15 2009
Dec. 26 2005 Dec. 08 20086 Jan. 31 2008 Dec. 16 2009
Dec. 27 2005 Dec. 09 2006 Feb. 02 2008 Dec. 20 2009
Dec. 28 2005 Dec. 10 2006 Feb. 19 2008 Dec. 21 2009
Dec. 28 2005 Dec. 11 2006 Feb. 20 2008 Dec. 27 2009
Dec. 30 2005 Dec. 12 20086 Feb. 21 2008 Dec. 29 2009
Dec. 31 2005 Dec. 21 2006 Feb. 22 2008 Dec. 30 2009
Jan., 01 2006 Dec. 26 2006 Feb. 23 2008 Jan. 12 2010
Jan. 03 2006 Feb. 07 2007 Feb. 24 2008 Jan. 13 2010
Jan. 07 2006 Feb. 08 2007 Mar. 15 2008 Jan. 17 2010
Jan, 14 2006 Feb. 09 2007 Mar. 19 2008 Jan. 18 2010
Jan, 17 2006 Feb. 10 2007 April 03 2008 Jan. 19 2010
Jan. 18 2006 Feb. 12 2007 Qct. 30 2008 Jan. 20 2010
Jan. 30 2006 Feb., 22 2007 . Oct 31 2008 Jan. 21 2010
Feb. 01 2008 Feb. 24 2007 Nov. 01 2008 Jan. 24 2010
Feb. 26 2008 Feb. 27 2007 Nov, 03 2008 Jan. 25 2010
Feb. 27 2006 Mar. 26 2007 Dec. 14 2008 Jan. 26 2010
Feb. 28 20086 April 11 2007 Dec. 21 2008 Jan. 30 2010
Mar. 01 2008 April 14 2007 Dec. 24 2008 Feb. 04 2010
Mar. 03 2006 April 21 2007 Dec. 25 2008 Feb. 06 2010
Mar. 05 2006 May 01 2007 Jan. 22 2009 Feb. 09 2010
Mar. 06 2006 - May 03 2007 Jan. 23 2009 Feb. 23 2010
Mar. 12 2006 May 24 2007 Jan. 24 2009 Feb. 24 2010

* Dates gathered from publicly available rain and weather data collected at stations located near the
Facility.



ATTACHMENT A

Notice of Intent to File Suit, BCJ (Oroville, CA)
Significant Rain Events,* April 26, 2005-April 26, 2010

Feb. 26 2010 Mar. 12 2010
Mar. 03 2010 April 20 2010

* Dates gathered from publicly available rain and weather data coliected at stations located near the
Facility.
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EXHIBIT C

Parameter Value

pH 60-90
Specific Conductivity 200 pmho/cm
Total Suspended Solids 100 mg/L

il & Grease 15 mg/L.
Total Nitrates/Nitrites 0.677 mg/1

[PROPOSED] CONSENT AGREEMENT




SETTLEMENT AGREEMENT

WHEREAS, Baykeeper is a non-profit public benefit corporation dedicated to the
preservation, protection, and defense of the environment, wildlife, and natural resources of the
San Francisco Bay and other area waters;

WHEREAS, CEMEX, Inc., RMC Pacific Materials, Inc., and CEMEX Construction
Materials Pacific, LLP (“CEMEX”) operates a cement bulk wholesale distribution facility
(“Redwood City Cement Terminal”) located at 876 Seaport Boulevard, Redwood City,
California and a concrete and asphalt recycling business with a sand and gravel resale
distribution facility (“Harbor Sand & Gravel”) located at 775 Seaport Boulevard, Redwood City,
California (collectively, the “Redwood City Facilities”) and a ready mix concrete facility located
at 500 Amador Street, San Francisco, California, (the “San Francisco Facility”) (collectively the
“Facilities” or “each Facility”);

WHEREAS, the discharge of pollutants into waters of the United States is regulated by
the Federal Water Pollution Control Act, also known as the Clean Water Act ("CWA"), 33
U.S.C. 88 1251, et seg. and is unlawful except as authorized by a National Pollutant Discharge
Elimination System ("NPDES") Permit issued pursuant to section 402 of the Federal Water
Pollution Control Act, 33 U.S.C. 81342,

WHEREAS, on June 19, 2009, Baykeeper served CEMEX, the United States
Environmental Protection Agency, the State Water Resources Control Board, the San Francisco
Regional Water Quality Control Board, the United States Attorney General and other individuals

and entities with a notice of intent to file suit ("60-Day Notice") under CWA sections 505(a)(1)
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and (f) of the Federal Water Pollution Control Act ("Clean Water Act" or "the Act"), 33 U.S.C. 8§
1365(a)(1) and (f), alleging CWA violations at the Facilities;

WHEREAS, Baykeeper filed a complaint ("Complaint") against CEMEX in the United
States District Court, Northern District Court of California on October 13, 2009;

WHEREAS, Baykeeper contends in its 60-Day Notice and Complaint that CEMEX has
repeatedly discharged polluted storm water in violation of the CWA and discharged pollutants
without NPDES permit authorization, and CEMEX denies all allegations set forth in the 60-Day
Notice and Complaint and contends that Baykeeper’s Complaint should be dismissed;

WHEREAS, Baykeeper and CEMEX (the “Parties”), through their authorized
representatives and without either adjudication of Baykeeper’s claims or admission by CEMEX
of any alleged violation or other wrongdoing, choose to resolve in full Baykeeper’s allegations in
the 60-Day Notice and Complaint through settlement and avoid the cost and uncertainties of
further litigation; and

WHEREAS, Baykeeper and CEMEX agree that it is in their mutual interest to enter into
this Agreement setting forth the terms and conditions appropriate to resolve this matter without
further litigation;

NOW THEREFORE, THE PARTIES AGREE AS FOLLOWS:

COMMITMENT OF CEMEX

1. In order to reduce or prevent pollutants in storm water associated with industrial
activity and to eliminate alleged unauthorized non-storm water discharges from each Facility into
the waters of the United States, CEMEX shall implement appropriate structural and non-

structural Best Management Practices ("BMPs") as described more fully below.
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. FACILITY COMPLIANCE MEASURES

2. Site Maps: Within sixty (60) days of the date date upon which the District Court
enters the Order dismissing Baykeeper’s Complaint with prejudice and retaining jurisdiction to
enforce the terms of this Agreement (“Effective Date”), to the extent not already implemented,
CEMEX shall survey each of its Facilities and complete a topographic contour map (“Site Map”)
that comprehensively depicts the flow of storm water at the Facilities. The Site Maps shall
clearly denote the contour intervals, which for the Redwood City Facilities shall be at least one
half foot or less referenced to the vertical control datum (NAVD 88) and for the San Francisco
Facility shall be based on site design maps, and the direction of storm water flow. The Site Maps
for the Redwood City Facilities shall also reference the Mean High Water level and the Mean
Sea Level as calculated from NAVD. The Site Maps shall clearly identify the property
boundaries, known or suspected drop inlets, ground type (pervious or impervious), berms, dikes,
walls and all other structures controlling the flow of surface water or tidally influenced water and
the elevation and materials they are comprised of, any permanent structures and features, and all
other physical structures or items relevant under this Agreement. Baykeeper shall have fourteen
(14) days from receipt of the Site Maps to propose any changes or clarifications to be added to
the Site Maps. CEMEX shall make all requested changes to the Facility Site Maps within sixty
(60) days of receiving Baykeeper’s comments unless the Parties agree otherwise or CEMEX
timely invokes Dispute Resolution and prevails in Dispute Resolution. If CEMEX should alter
the Site Maps during the term of this Agreement, CEMEX shall provide Baykeeper a copy of the
Site Map(s) by no later than June 15™ each year (e.g., by June 15, 2011 for Site Map changes

prior to that date, and June 15, 2012 for changes thereafter). Baykeeper shall have fourteen (14)
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days from receipt of any revised Site Maps to propose any changes or clarifications to be added
to the Site Maps. CEMEX shall make all requested changes to the Facility Site Maps within
sixty (60) days of receiving Baykeeper’s comments unless the Parties agree otherwise or
CEMEX timely invokes Dispute Resolution and prevails in Dispute Resolution.

3. Designated Discharge Points: Within sixty (60) days of the Effective Date, to
the extent not already implemented, CEMEX shall identify on the Site Map for each Facility
every location at which storm water and non-storm water is known to be discharged or which
may potentially be discharged (“Designated Discharge Point”). For the Redwood City Facilities,
CEMEX will mark the area and extent of each Facility that has historically been inundated with
water during tidal events. To the extent not already implemented, each Designated Discharge
Point or Discharge Area shall be numbered and clearly labeled on each of the respective Site
Maps. CEMEX shall investigate and determine the location of suspected drop inlets and their
outfalls at part of this survey.

4, Discharges Associated with Tidal Flow: Within sixty (60) days of the Effective
Date, CEMEX will prepare and submit to Baykeeper a Tidal Flow Plan for the Redwood City
Facilities. The Tidal Flow Plan shall reference the Facilities’ Site Map and describe, by location,
the areas of the Redwood City Facilities prone to inundation by tidal flows, and all site activities,
including structural improvements, that CEMEX or the Port of Redwood City is planning to
perform or has performed to avoid inundation during high tides. For structural improvements,
CEMEX shall provide calculations or other technical information to support that the
improvement, alone or in combination with other improvements, will avoid inundation during

high tides. The Tidal Flow Plan shall also require CEMEX to, during the 2010-2011 Wet
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Season, inspect monthly the condition of all new and existing berms, dikes, walls, or any other
visible structures controlling the flow of tidal water at the Redwood City Facilities. Baykeeper
shall have fourteen (14) days from receipt of the Tidal Flow Plan to propose any changes or
clarifications to be added to the Plan. CEMEX shall make all requested changes to the Tidal
Flow Plan within thirty (30) days of receiving Baykeeper’s comments unless the Parties agree
otherwise or CEMEX timely invokes Dispute Resolution and prevails in Dispute Resolution.

5. Designation of Industrial Activity Areas. The portion of the Facilities where
industrial activities occur, including but not limited to: (a) process areas such as manufacturing
ready mix concrete; (b) preparation of trucks for loading with aggregates, concrete ready mix,
recycled asphalt and concrete, fly ash, or other materials; (c) loading of trucks with aggregates,
concrete ready mix, recycled asphalt and concrete, fly ash, or other materials; (d) loading and
transport of cement or aggregates from bulk carrier to conveyor belt or conveyor belt to trucks;
(e) loading and transport of cement or aggregates from rail cars to conveyor belt or trucks; (f)
crushing and sorting of recycled asphalt or concrete, and (g) loading and transport of recycled
concrete and asphalt for resale distribution will hereinafter be referred to, and within sixty (60)
days of the Effective Date be designated on the Facilities” Site Map, as the “Industrial Activity
Areas.” CEMEX shall operate the Facilities such that industrial activity areas that generate dust,
fine particulate matter, or other materials that can be tracked or entrained in storm water
discharging from the Facilities are principally conducted within the Industrial Activity Areas.
Within sixty (60) days of the Effective Date, CEMEX shall update the SWPPP for each Facility
to fully describe all industrial activities that occur in the Industrial Activity Areas and where

within the Industrial Activity Areas these activities occur.
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6. Designation of Storage Areas. The outdoor storage areas at the Facilities where
sand, gravel, base rock, or concrete and asphalt materials awaiting recycling are stored for later
use or after they have been crushed and sorted will hereinafter be referred to as the “Material
Storage Areas,” and within sixty (60) days of the Effective Date shall be designated on the
Facilities’ Site Map as such.

7. Dust Generating Activities: Within sixty (60) days of the Effective Date,
CEMEX shall update the SWPPP and Site Maps for each Facility to fully describe all industrial
activities that generate dust or particulates that may be deposited within the Facility's boundaries
and identify their discharge locations; the characteristics of dust and particulate pollutants; the
approximate quantity of dust and particulate pollutants that may be deposited within the facility
boundaries; and a description of the primary areas of the facility where dust and particulate
pollutants would settle. CEMEX shall denote all actions taken to control the deposition of dust
and particulate matter at the Facilities including a full description of its paved road dust
suppression program at the Redwood City Facilities.

8. Designation of All Sampling L ocations: Within sixty (60) days of the Effective
Date, CEMEX shall update the SWPPP for each Facility to fully describe the protocol for taking
storm water samples. The description shall set forth where and when the samples are to be
collected and shall further explain why the sample points are representative of off-site discharge.
For instance, if the discharge point is a driveway, CEMEX shall specify which side of the
driveway the sample is collected and determine if additional collection points need to be added
on the driveway to ensure that the sampling program characterizes all the constituents in the

Facility’s storm water run off.
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9.

Storm Drain Inlet/Catch Basin Inspection and Best M anagement Practices:

a. Prior to October 1 of each year or within seven (7) days of the first
forecasted storm event with a probability of 40% or greater in each Wet Season (i.e,
from October 1 to May 31 of each year that this Agreement is in effect), CEMEX
shall inspect each storm drain inlet or catch basin at each of the Facilities. During
this inspection, CEMEX shall clean as needed each drain inlet or catch basin using a
vacuum or other suitable method in order to remove dust and solids that have entered
the storm drain inlet or catch basin.

b. During each Wet Season (i.e., from October 1 to May 31 of each year that
this Agreement is in effect), CEMEX shall inspect each storm drain inlet or catch
basin weekly at the Redwood City Facilities and bi-weekly (every two weeks) at the
San Francisco Facility, and clean out any sediments deposited into these storm drain
inlets or catch basins. CEMEX shall properly dispose of any dust, sediment, or other
pollutants removed from storm drain inlets or catch basins.

C. During the Dry Season (i.e., from June 1 to September 30 of each year that
this Agreement is in effect), CEMEX shall cover each storm drain inlet or catch basin
at each of the Facilities with a metal plate or some other solid material that will
prevent dust and solids from collecting in the storm drain inlets or catch basins.

d. CEMEX shall prepare and maintain a log of the storm drain inlet/catch
basin inspections and maintenance at each Facility (“Inspection Log”). The
Inspection Log shall indicate the staff who completed the inspection and maintenance

activity and when it was completed. The Inspection Log shall be made available for



inspection by Baykeeper at the site inspection authorized herein or otherwise within
five (5) business days advance request by Baykeeper.

10. Other Facility Monitoring: Within sixty (60) days of the Effective Date, during
the Wet Season, CEMEX shall conduct weekly inspections of those portions of the Redwood
City Facilities from which storm water discharges and bi-weekly (every two weeks) inspections
of those portions of the San Francisco Facility from which storm water discharges. Such
inspections shall include driveways, outdoor equipment storage areas, Storage Areas, hazardous
material areas, and all Industrial Activity Areas. All Designated Discharge Locations shall also
be inspected for accumulation of dust, sediment, sand, grit, oily substances, oily sheens upon any
standing water, and other materials associated with operations at the Facilities.

11. Site Sweeping and Cleaning Best M anagement Practices. Within sixty (60)
days of the Effective Date, CEMEX shall amend the SWPPP for each Facility to incorporate a
Site Sweeping and Cleaning Plan in accordance with this section.

a. Site Sweeping and Cleaning Plans: The Site Sweeping and Cleaning
Plans shall provide for sweeping and cleaning actions that, in conjunction with other
appropriate BMPs, shall be sufficient to prevent contaminants from being
unintentionally moved around the Facilities, to reduce the entrainment of pollutants
into storm water flows, to prevent pollutants from being blown off the Facilities, to
keep all paved areas of the Facilities clean, and to prevent pollutants from being
tracked off the Facilities onto surface streets. The Plans shall specifically include at
least the following measures: (a) identification of areas where mechanical sweeping is

feasible, areas where manual sweeping only, as needed, is feasible, and areas where

1064783.1



1064783.1

sweeping is not feasible (such as unpaved areas, or under piles of materials that are
not reasonably movable), (b) Wet Season and Dry Season schedules for mechanical
and manual sweeping of areas identified as appropriate for such sweeping of at least
daily for the Redwood City Facilities and twice weekly for the San Francisco Facility,
except during periods of rain, (c) triggers for more frequent ad hoc sweeping or
cleaning such as visual accumulation of dust or debris, (d) identification of the type of
equipment that will be employed for sweeping and a provision that regenerative
sweepers or vacuum systems will be employed where “mechanical sweepers” are
shown not to be adequate, (€) a thorough inspection of each Facility at least annually
and, to the extent warranted by this inspection, perform additional comprehensive site
cleaning as needed, (f) specification that CEMEX will not discharge any waste fluids
or solid wastes generated in site cleaning to storm drain inlets or waterways, (g)
sweeping of the public streets for approximately two hundred (200) feet within each
of the entrances and exits of the Facilities at least twice weekly at the Redwood City
Facilities, including Hinman Road and Seaport Boulevard, and twice weekly at the
San Francisco Facility on Amador Street (this frequency assumes the Port of
Redwood City sweeps Hinman Road and Seaport Boulevard on the alternate days,
and that neighboring business Hanson sweeps Amador Street on the alternate days,
resulting in daily public street sweeping), and (h) specification that CEMEX will
collect and dispose of all wastes generated during Facility cleaning and sweeping in a

manner that complies with all local, state, and federal laws.



12.

b. Site Sweeping and Cleaning Log: CEMEX shall keep a log or checklist,
as appropriate, of the sweeping and any other site cleaning activity performed at each
Facility which identifies the staff who conducted the sweeping or cleaning, the
location of the sweeping or cleaning, and the date of the sweeping or cleaning
activities. The form for this log or checklist shall be adopted by CEMEX as part of
the Site Sweeping and Cleaning Plans referred to in the preceding paragraph.
CEMEX shall direct employees and/or contractors to accurately complete this form
for those sweeping and cleaning actions specified in such log in accordance with the
Site Sweeping and Cleaning Plan. CEMEX shall make the sweeping and cleaning log
or checklist available for inspection by Baykeeper at the site inspection authorized
herein or otherwise with five (5) business days advance request by Baykeeper.

Traffic Flow: Within sixty (60) days of the Effective Date, CEMEX shall update

the SWPPP for each Facility to fully describe the type, direction, and volume of vehicle traffic at

the Facilities.

13.

Tracking: By October 1, 2010, CEMEX shall implement the following BMPs to

reduce or prevent visible tracking of pollutants from each Facility by vehicle traffic:
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a. At the San Francisco Facility, CEMEX shall maintain the existing
pavement in good condition, and shall modify and improve the existing wheel wash
system to effectively control any track-out as depicted on Exhibit 2 attached hereto
and incorporated herein by reference as though fully set forth;

b. At the Harbor Sand & Gravel Facility, CEMEX shall install additional

pavement and rumble grates at the entrance and/or exit from the facility as depicted

10



on Exhibit 3 attached hereto and incorporated herein by reference as though fully set
forth; and

C. Cleaning and maintenance of these paved areas and the rumble grates will
be address in the Site Sweeping and Cleaning Plans.

14. Harbor Sand & Gravel Facility Seaport Boulevard Terminus Projects.
CEMEX shall install a drive-over concrete berm at the Harbor Sand & Gravel between the rail
car line and the terminus of Seaport Boulevard. CEMEX shall also perform a one-time removal
of existing aggregate and solids on the ground at the terminus of Seaport Boulevard.
Certification of completion of both projects described in this paragraph shall be provided in the
End of Season Summary described in Paragraph 34 of this Agreement, as well as an evaluation
of whether the berm is effective at containing aggregate and other solids from being deposited at
the terminus of Seaport Boulevard. If the berm is ineffective, CEMEX shall propose an
alternative plan for controlling aggregate and other solids from being deposited at the terminus of
Seaport Boulevard. This area shall be included in the facility monitoring described in Paragraph
10 and additional removal of aggregate and solids on the ground at the terminus of Seaport
Boulevard shall occur, as necessary, to keep the area free of debris.

15. Pavement | nspection and Repair: Within sixty (60) days of the Effective Date,
CEMEX shall repair or replace cracking pavement and concrete berms at Facility entrances,
Industrial Activity Areas, and Operation Areas, and around the perimeter at each Facility, if any
exists, to the extent that the cracks are interfering with the function of the pavement or berm.
CEMEX shall routinely inspect paved areas and implement additional repairs or replacement of
pavement on an as needed basis.

11
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16. Hazardous Waste M aterials Segregation and Handling: Within sixty (60)
days of the Effective Date, to the extent not already implemented, CEMEX shall implement a
system: (1) for identifying any toxic and hazardous materials handled at the Facilities and (2) for
segregating such identified materials from other materials at each Facility and storing all such
materials under cover and on an impermeable surface, out of potential contact with storm water
or site flooding, with the exception of satellite accumulation stations, which may be located on a
permeable surface so long as they are not located near a storm drain inlet or catch basin. The
requirement that hazardous waste materials be stored "under cover” may be satisfied by storage
in a covered drum or sealed or covered container. CEMEX shall update the SWPPPs for each of
the Facilities to reference any Hazardous Materials Management Plans to account for all the
ready-mix additives handled, used, or stored at the Facilities.

17. I nutile Equipment and Parts Removal: By October 1, 2010, CEMEX shall
conduct an inspection of its Facilities, including the Facilities’ respective boneyards, if any, and
shall identify and remove from each Facility all abandoned or broken equipment, scrap metals, or
other equipment no longer considered for future use that have the potential to serve as the source
for pollutant loading.

18. Vehicle and Equipment Management: Within sixty (60) days of the Effective
Date, to the extent not already implemented, CEMEX shall implement BMPs to reduce or
minimize pollutant release from mobile equipment such as forklifts, hydraulic lifts, and other
heavy equipment that are parked or stored in areas of the Facilities from which storm water
discharges. Such BMPs shall include placing drip pans under stored or parked equipment,
including overnight parking and storage, as necessary as an interim measure to control any

12
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leaking equipment prior to the equipment repair, inspections during the Wet Season for evidence
of leaks from such equipment (weekly for Redwood City Facilities and bi-weekly (every two
weeks) for the San Francisco Facility), and promptly (as soon as reasonably possible and in no
case later than in advance of forecasted rainfall events) cleaning up of spills, drips, or leaks from
such equipment. Any spilled substances and absorbent materials used in cleaning up spills shall
be disposed of in accordance with all local, state, and federal laws and regulations.

19. Vehicle and Equipment Maintenance: Within sixty (60) days of the Effective
Date, to the extent not already implemented, CEMEX shall conduct routine or major vehicle or
movable equipment maintenance or repair activities in the covered areas designated for such
maintenance at the San Francisco Facility and on paved, bermed surfaces at the Redwood City
Facilities. Whenever CEMEX conducts non-routine or emergency vehicle or movable
equipment maintenance or repair activities in non-covered or unpaved areas from which storm
water discharges from each Facility, CEMEX shall clean-up any waste products, including
pollutant containing fluids, deposited or spilled on the ground as a result of the maintenance or
repair. Any spilled substances and absorbent materials used in cleaning up spills shall be
disposed of in accordance with all local, state, and federal laws and regulations.

20. Fueling Activities: By October 1, 2010, to the extent not already implemented
and except in unusual and unexpected circumstances where equipment located on a pervious
surface has run out of fuel and requires refueling to be operational, CEMEX shall conduct
fueling activities only on an impervious surface, and CEMEX shall also require that its fuel
supplier or employees immediately clean-up, remove and dispose of any fuel spills in accordance
with all applicable local, state, and federal laws and regulations.

13
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21.  Training: Within sixty (60) days of the Effective Date, and annually thereafter,
and within thirty (30) days of hiring of new employees, CEMEX shall conduct training for all
appropriate employees to explain the requirements of the Facilities’ SWPPPs to the extent
applicable to such employee. Training shall focus on the employee’s role in implementing
various storm water control measures including, for example, implementation of BMPs,
sweeping, or facility inspections. Training shall be conducted bilingually (i.e., Spanish/English
or other pertinent language) to the extent that such employee is not reasonably able to
comprehend training in English. Within sixty (60) days of the Effective Date, CEMEX shall
update each Facilities” SWPPP to include the training requirements set forth herein, to the extent
such training is not already performed, and to identify all personnel responsible for carrying out
storm water management, monitoring, sampling, and SWPPP implementation at each Facility.

22. Maintenance of BMP Structural Controls: After the Effective Date, CEMEX
shall maintain structural BMPs at each Facility in good operating condition during the Wet
Season and shall promptly repair any damaged or degraded structural BMPs.

23.  Amendment of SWPPP: Unless otherwise specified, within sixty (60) days of
the Effective Date, CEMEX shall amend each Facility’s SWPPP to incorporate the facility
compliance measures set forth in paragraphs 5 through 22 of this Agreement.

[11. SAMPLING, MONITORING, INSPECTION & REPORTING

24. Sampling Program: After the Effective Date, subject to the limitations set forth

below, CEMEX shall collect and analyze storm water samples from each Designated Discharge

Point at the Facilities according to the following sampling schedule:
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a. During the Wet Seasons for 2010-2011 (“First Year”) and 2011-2012
(“Second Year”), CEMEX shall collect four storm water samples per year from each
Designated Discharge Point unless a Designated Discharge Point does not discharge
four times during each Wet Season, in which case, CEMEX shall collect as many
storm water samples as possible, provided that all samples are at least 48 hours apart.
If the sampling results for the First Year are significantly improved from the sample
results obtained in the Wet Season for 2009-2010, CEMEX shall be required to
collect three storm water samples during the Second Year from each Designated
Discharge Point.

b. CEMEX shall analyze each storm water sample collected for the presence
of each of the parameters listed on the Sampling Chart attached hereto as Exhibit 1.
If CEMEX obtains two consecutive samples from each of the Designated Discharge
Points at a Facility which are below the Benchmark Levels in Exhibit 1 for a given
constituent, CEMEX need not have its storm water from that Facility analyzed for
that particular constituent for the remainder of this Agreement. Should operations
materially change at any of the Facilities, CEMEX shall conduct sampling for any
additional toxic priority pollutants listed in 40 C.F.R. § 131.38 likely to be present in
CEMEX’s storm water discharges in quantities that will cause or contribute to
exceedance of receiving water quality standards as a result of the changed operations.

C. Where CEMEX discharges storm water into a storm drain inlet or catch

basin, CEMEX may collect a sample below any insert or treatment system.
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25. Certified Lab: CEMEX shall have all storm water samples collected pursuant to
this Agreement delivered to a California state certified environmental laboratory for analysis
within the time needed for analysis within laboratory method allowable hold times. The
laboratory shall conduct analysis sufficient to detect individual constituents at or below the levels
set forth in the attached Exhibit 1.

26. Sample Result Reporting: CEMEX shall provide complete results from
CEMEX’s sampling and analysis to Baykeeper within fifteen (15) days of receipt of the
laboratory report from each sampling event.

27.  Action Plan Trigger Levels: CEMEX will compare analytical results of its storm
water samples with the Target and Benchmark levels in Exhibit 1 to evaluative the effectiveness
of BMPs. If the level of pollutants in CEMEX’s storm water discharges exceeds the Target or
Benchmark levels in Exhibit 1 during each Wet Season, CEMEX shall comply with the
assessment and Action Plan requirements specified below. Regardless of whether an Action
Plan is required, CEMEX shall ensure that all BMPs at the Facilities are maintained in proper
working condition.

28.  Action Plan, Additional Management/Treatment of Storm Water: By June
15, 2011 and June 15, 2012, CEMEX shall prepare and send to Baykeeper an Action Plan for a
Facility if storm water sample results for that Facility exceed Target Levels and Benchmark
levels set forth in Exhibit 1 ("Action Plan™).

29. Contents of Action Plans: An Action Plan shall set forth: (1) the constituent
concentrations from Designated Discharge Point samples collected at each Facility exceeding the
Target or Benchmark Levels in Exhibit 1 (“Exceedances”), (2) the possible sources of such

16
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Exceedances, (3) to the extent not already evaluated by CEMEX (e.g., in prior Action Plan),
BMPs that CEMEX will evaluate to attempt to reduce the level of pollutants associated with the
Exceedances in future storm water discharges to the Target or Benchmark levels (considering, if
appropriate, specific subsequent storm water testing within the Facility to attempt to identify
areas within the Facility that may generate material levels of storm water pollutants), (4) any
completed evaluations of additional BMPs (to the extent that such evaluations are then
complete), (5) recommended BMPs (if any) resulting from such evaluation, (6) BMPs to be
implemented; and (7) a schedule to implement any new BMPs by the earliest practicable time (in
all cases, CEMEX shall propose an BMP implementation schedule that provides for BMP
implementation as expeditiously as feasible, and before the next Wet Season, if possible). The
Action Plan may include, for Target Levels, any technical or regulatory information relevant to
calculating compliance with relevant Target Levels. The following BMPs should generally be
evaluated in order to attain Benchmark levels or Target Levels:

a. Hydraulic Controls: in appropriate paved portions of the Facilities,

installation of berms or equivalent structural controls (if necessary to reduce or
prevent storm water from flowing into or, other than through the engineered storm
water conveyance system, out of one or more areas within the Facilities that serve as
potential sources of contaminated storm water runoff to the extent that such storm
water would discharge from the Facilities).

b. Detention: Additional on-site retention or detention of storm water to
minimize storm water discharges (overall or from specific areas) or to detain storm
water runoff for sufficient detention time so as to reduce pollutants in the discharge.

17
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C. Sweeping Technology: The use or increased use of regenerative sweepers

(a regenerative sweeper is a mechanized sweeper that uses a blast of air in front of the
brushes to raise tiny particles and improve sweeping performance) and high
efficiency vacuum assisted dry sweepers, as well as alternate sweeping-vacuum as
CEMEX deems appropriate, to substantially reach and clean all material areas where
mechanized sweepers cannot effectively reach. Sweeping frequency shall also be
evaluated, and increased if the assumptions regarding public street sweeping
referenced in paragraph 11.a. of this Agreement change.

d. Visual “Track Off” To Public Streets: additional BMPs necessary to

reduce or prevent visual “track off” of material from the facility onto public streets.

e. Paving Additional Unpaved Areas: to the extent not already implemented,

paving appropriate portions of unpaved portions of the Process, Storage, or Operating
Areas where significant vehicle traffic occurs and from which storm water discharges
from the Facility.

f. Treatment Systems: installing alternative treatment systems that would

provide more effective treatment of storm water prior to discharge than currently
installed systems, such as a fixed bed (media-sand) filter system or other improved
filter system.

g. Operations Under Cover: Identifying and segregating pollutant generating

materials from areas which discharge storm water from the Facilities to areas where
they can be covered and isolated from rainfall and storm water flow and/or to areas

where storm water can be effectively filtered and/or otherwise treated on-site prior to
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discharge from the Facility, and/or to areas from which storm water does not
discharge from the Facility.

h. Evaluation of BMPs: CEMEX shall consider replacing, rehabilitating, or

eliminating existing BMPs, by taking into account the age of the BMPs involved or
employed, the engineering aspect of the application of various BMPs, the cost of the
BMPs, and any adverse environmental impact of the BMPs.

I. Such other additional BMPs as CEMEX deems appropriate for evaluation.

30. Baykeeper shall have thirty (30) days from receipt of an Action Plan to comment
on and/or propose revisions to the Action Plan and explain in writing the basis for each such
revision. Within forty-five (45) days of receiving Baykeeper's comments and/or proposed
revisions, CEMEX shall adopt Baykeeper’s requested revisions to the Action Plan unless the
Parties otherwise agree or CEMEX timely invokes and prevails in Dispute Resolution.

31. CEMEX shall implement the Action Plan(s) adopted pursuant to this Agreement
as an obligation of this Agreement.

32.  Within thirty (30) days after an Action Plan is adopted pursuant to this
Agreement, CEMEX shall amend its SWPPP to include all BMPs set forth in the Action Plan not
otherwise implemented and included in the SWPPP. Within thirty (30) days thereafter pursuant
to this paragraph, CEMEX shall provide Baykeeper with a copy of such revised SWPPP.

33. During each Wet Season, CEMEX is under an ongoing obligation to evaluate the
BMPs implemented at each Facility and discussed in current or previous Action Plans and

continue to attempt to reduce the level of pollutants for the remainder of the Wet Season.
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CEMEX shall use the results from subsequent storm water samples as they become available to
assist with its ongoing evaluation of the effectiveness of BMPs.

34. End of Season Summary: By September 30, 2010, CEMEX shall provide
Baykeeper an end of season summary report that includes a summary chart with all the sample
results from the 2009-2010 Wet Season. In the event that no Action Plan is required either by
July 1, 2011 and/or July 1, 2012, CEMEX shall provide Baykeeper an end of season summary
report for each Facility that includes (1) a summary chart with all the sample results from the
previous Wet Season, (2) an explanation of whether CEMEX has implemented or will implement
new BMPs not already discussed in a prior summary report or Action Plan, and (3) an evaluation
of the effectiveness of any new BMPs implemented in the prior year.

35. Stipulated Payments. CEMEX shall pay the following stipulated payments
during the term of this Agreement:

a. In the event CEMEX fails to submit to Baykeeper any document, report or
other communication required under paragraphs 2, 4, 9.d., 11.b., 26, 28, 34, and 39-
41 of this Agreement, for any report more than five (5) business days (Monday
through Friday, excluding state and federal holidays) late, CEMEX shall pay a per
day payment of Three Hundred and Fifty Dollars ($350) commencing on the sixth
(6™ business day after the report due date;

b. CEMEX shall pay One Thousand Five Hundred Dollars ($1500) per
Facility for any sample results during each Wet Season (First and Second Years) for
which there was an Exceedance of the Benchmark Levels for Total Suspended Solids,
Oil & Grease, or Iron; and
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C. For every business day (Monday through Friday, excluding state and
federal holidays) past the date that Baykeeper provided written notice to CEMEX that
a document, report or other communication referenced in paragraph 35.a. or measure
of specific performance required by this Agreement does not comply with the
Agreement, and CEMEX has failed to correct the non-performance or invoke Dispute
Resolution, CEMEX shall pay a per day payment of Three Hundred and Fifty Dollars
($350), unless CEMEX’s position prevails in Dispute Resolution;

d. CEMEX shall incur a Three Hundred and Fifty Dollar ($350) per day
payment for every business day (Monday through Friday, excluding state and federal
holidays) five (5) days past the due date that CEMEX fails to submit to any payments
required under paragraphs 39-41 of this Agreement.

e. All payments of stipulated payments described above shall be paid
annually by CEMEX no later than September 1st of each year, via overnight mail to:
Rose Foundation, 6008 College Avenue, Oakland, CA 94618, Attn: Tim Little, with a
copy of payment sent concurrently to Baykeeper. Stipulated payment funds will be
used by the Rose Foundation to fund projects that benefit water quality in the San
Francisco Bay watershed south of the San Francisco Bay Bridge. The Rose
Foundation and Baykeeper shall provide in writing to CEMEX a description of how
funds were used on a specific water quality project(s) that benefited waters south of
the San Francisco Bay Bridge. In no case shall any of the funds be used for any

projects carried out by Baykeeper.
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36. Reduction in Stipulated Payments. CEMEX shall be allowed a fifty percent
(50%) reduction of any stipulated payment due in any given year pursuant to the preceding
paragraph if CEMEX provides Baykeeper with a certification signed under penalty of perjury
stating that CEMEX will, within one year, spend or be under contract to spend the balance of the
sum that would otherwise be due as a stipulated payment on alternative environmental
enhancements. CEMEX’s proposal(s) for alternative environmental enhancements shall be
submitted for review and approval by Baykeeper prior to CEMEX’s submittal of a certification
pursuant to this paragraph. After Cemex and Baykeeper have reached written agreement on an
alternative environmental enhancement measure, CEMEX shall implement the measure as an
obligation of this Agreement. Permissible alternative environmental enhancements shall
include: (a) completing indoor or covered facilities including the construction of canopies over
processing, operation, maintenance, or material storage areas; (b) the acquisition of an improved
storm water filtration system designed for ready mix and aggregate processing and recycling
facilities approved by Baykeeper (including any storm water retention capacity integrated with
the filtration system), (c) construction and operation of the appurtenances needed to discharge
storm water runoff from the Redwood City or San Francisco Facilities to a publicly owned
treatment works sanitary sewer system provided that CEMEX includes as part of this sewer
connection project the construction and operation of storm water retention devices (such as
retention ponds, basins, or tanks) to allow storage of storm water for disposal after peak rainfall-
related sewer collection system flows have subsided, or (d) purchase of a regenerative sweeper.
CEMEX must further submit within thirty (30) days of completing the foregoing alternative
environmental enhancement project a subsequent notice to Baykeeper explaining how CEMEX
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expended the funds and how this expenditure met the required terms. If CEMEX fails to meet all
conditions of this paragraph, then it must pay the balance of the stipulated payment sum not yet
paid within thirteen (13) months from the date the payment was originally due.

37. Site Access. During the term of this Agreement, CEMEX shall permit
representatives of Baykeeper to perform one (1) physical inspection per year of each Facility
during operating hours, which may include sampling, and agreed-upon photographing and/or
videotaping compliant with applicable Federal Rules of Civil Procedure. Baykeeper shall
provide CEMEX notice at least five (5) business days in advance of such physical inspection,
and CEMEX shall have the right to deny access if circumstances would make the inspection
unduly burdensome and pose significant interference with business operations. In such case,
CEMEX shall specify at least three (3) days within the next four (4) weeks upon which a
Baykeeper inspection may proceed, with twenty-four (24) hours notice, during normal business
hours. CEMEX shall not use the period of Baykeeper advance notice pursuant to this paragraph
to make any alterations to Facility conditions that CEMEX would not otherwise have made but
for receiving advance notice of Baykeeper’s requested site access such that Baykeeper will be
allowed to inspect and sample normally representative Facility conditions and storm water
discharge.

38. Reports: During the term of this Agreement, CEMEX shall provide Baykeeper
with a copy of all documents submitted to the Regional Water Quality Control Board, San
Francisco Region (“the Regional Board”) or the State Water Resources Control Board (“State
Board”) concerning storm water or non-storm water discharges from the Facilities. Such
documents and reports shall be transmitted to Baykeeper via electronic mail, if feasible, or by
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U.S. Mail when electronic transmission is not feasible, at the time the documents are due to be
submitted to the Regional Board or State Board.

V. MITIGATION, FEES, AND COSTS

39. Environmental Mitigation Funding: As mitigation of the violations alleged in
Baykeeper's 60-Day Notice and Complaint, within thirty (30) days of the Effective Date,
CEMEX shall pay the sum of forty-five thousand ($45,000) to the Rose Foundation for the
Environment to fund projects that will benefit water quality in the San Francisco Bay watershed
south of the San Francisco Bay Bridge. Payment shall be made to the Rose Foundation for the
Environment, 6008 College Avenue, Oakland, California 94618, Attn: Tim Little, with a copy
of payment sent concurrently to Baykeeper. The Rose Foundation and Baykeeper shall providing
in writing to CEMEX a description of how funds were used on a specific water quality project(s)
that benefited waters south of the San Francisco Bay Bridge. In no case shall any of the funds be
used for any projects carried out by Baykeeper.

40. Reimbur sement of Feesand Costs: CEMEX shall reimburse Baykeeper in the
amount of seventy thousand dollars ($70,000) to help defray Baykeeper's reasonable
investigation, expert, and attorneys' fees and costs, and all other reasonable costs incurred as a
result of investigating the activities at the Facilities related to this Agreement, bringing these
matters to CEMEX’s attention, and negotiating a resolution of this action in the public interest.
CEMEX shall tender payment to Environmental Advocates Attorney-Client Trust Account
within thirty (30) days of the Effective Date.

41. Compliance Monitoring Funds: CEMEX shall reimburse Baykeeper six
thousand two hundred and fifty dollars ($6,250) per year for each of the two years of the term of
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this Agreement, in the total amount of twelve thousand five hundred dollars ($12,500) for costs
and fees associated with monitoring CEMEX’s compliance with this Agreement. Monitoring
activities include the authorized site inspection, review of water quality sampling reports, review
of Action Plans and other documents submitted pursuant to this Agreement, discussion with
representatives of CEMEX concerning potential changes to compliance requirements, water
quality sampling, informal dispute resolution, and other actions necessary to monitor and ensure
CEMEX’s compliance with this Agreement. The total compliance monitoring fund payment of
$12,500 shall be made payable to Environmental Advocates Attorney-Client Trust Account
within thirty (30) days of the Effective Date.

42. Dispute Resolution: If a dispute under this Agreement arises, or either Party
believes that a breach of this Agreement has occurred, the Parties shall schedule a meet and
confer within ten (10) business days of receiving written notification from the other Party of a
request for a meeting to determine whether a violation has occurred and to develop a mutually
agreed upon plan to resolve the dispute. If the Parties fail to meet and confer or the meet and
confer does not resolve the issue, after at least seven (7) days have passed after the meet and
confer occurred or should have occurred, either Party shall be entitled to all rights and remedies
under the law, including bringing a motion before the United States District Court for the
purposes of enforcement of the terms of this Agreement. The parties shall be entitled to seek
fees and costs incurred in any such action, and such fees and costs shall be awarded, pursuant to
the provisions set forth in the Section 505(d) of the Clean Water Act, 33 U.S.C. 81365(d), and

applicable case law interpreting such provision.
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V. JURISDICTION AND STIPULATION TO DISMISS

43. Jurisdiction. For the purposes of this Agreement, the Parties agree that the
United States District Court of California, Northern District of California (“District Court”) has
jurisdiction over the Parties and the subject matter of this Agreement. The Parties further agree
that venue is appropriate in the Northern District of California and that CEMEX will not raise in
the future as part of enforcement of this Agreement whether Baykeeper has standing to bring the
Complaint.

44,  Submission of Settlement Agreement to DOJ. Within three (3) business days of

receiving all of the Parties’ signatures to this Agreement, Baykeeper shall submit this Agreement
to the U.S. Department of Justice (“DOJ”) for agency review consistent with 40 C.F.R. § 135.5.
The agency review period expires forty-five (45) calendar days after receipt by the DOJ,
evidenced by the certified return receipt, a copy of which shall be provided to CEMEX upon
receipt by Baykeeper. In the event DOJ comments negatively on the provisions of this
Agreement, the Parties agree to meet and confer to attempt to resolve the issue(s) raised by DOJ.

45, Stipulation to Dismiss With Prejudice. Within ten (10) calendar days of the

expiration of the DOJ’s 45-day review period as provided in this Agreement, the Parties will
submit this Agreement to the District Court along with a Stipulation and proposed Order which
shall provide:
a. For dismissal of the Complaint and all claims therein with prejudice
pursuant to Federal Rule of Civil Procedure 41(a)(2);
b. That the Court shall retain and have jurisdiction over the Parties with
respect to resolving disputes arising under this Agreement; and
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C. If any court of competent jurisdiction subsequently finds that the Court
lacks jurisdiction to resolve any dispute that may arise under this Agreement and
enforce this Agreement in accord with the Court’s resolution of the dispute, the
Parties stipulate that (1) they will jointly request the Court to set aside dismissal of
the Complaint and to reinstate the Complaint for the sole purpose of providing the
Court jurisdiction to resolve the dispute and enforce this Agreement accordingly and
(2) should the Court decline to do so, this Agreement shall be deemed a binding
contract enforceable as a contract by either the California Superior Court for the
County of San Mateo or the California Superior Court for the County of San
Francisco.

VI.  WAIVER, RELEASES, AND COVENANT NOT TO SUE

46. Baykeeper Waiver and Release of Noticed Parties and Covenant Not to Sue:
Upon the Effective Date, Baykeeper, on its own behalf and on behalf of its officers, directors,
employees, members, parents, subsidiaries, affiliates and each of their successors and assigns and
its agents, attorneys, and other representatives covenants not to sue CEMEX or its officers,
directors, employees, members, parents, subsidiaries, affiliates, or their successors or assigns, or
its agents, attorneys and other representatives with respect to any discharges of storm water from
the Facilities that arose before or may arise during, the term of this Agreement. Baykeeper, on
its own behalf and on behalf of its officers, directors, employees, members, parents, subsidiaries,
affiliates and each of their successors and assigns and its agents, attorneys, and other
representatives, releases CEMEX or its officers, directors, employees, members, parents,
subsidiaries, affiliates, or their successors or assigns, or its agents, attorneys and other
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representatives from and waives all claims which arose from or pertain to the Complaint,
including all claims for fees (including fees of attorneys, experts, and others), costs, expenses or
any other sum incurred or claimed or which could have been claimed for matters associated with
or related to the Complaint.

47. CEMEX Waiver and Release of Baykeeper: CEMEX, on its own behalf and on
behalf of its officers, directors, employees, members, parents, subsidiaries, affiliates, or their
successors or assigns, or its agents, attorneys and other representatives, releases Baykeeper and
its officers, directors, employees, members, parents, subsidiaries, and affiliates, and each of their
successors and assigns and its agents, attorneys and other representatives from, and waives all
claims which arise from or pertain to the 60-Day Notice or Complaint, including all claims for
fees (including fees of attorneys, experts, and others), costs, expenses or any other sum incurred
or claimed or which could have been claimed for matters associated with or related to the 60-Day
Notice or Complaint.

48. No Admission: The Parties enter into this Agreement for the purpose of avoiding
prolonged and costly litigation. Nothing in this Agreement shall be construed as, and CEMEX
expressly does not intend to imply, any admission as to any fact, finding, issue of law, or
violation of law, nor shall compliance with this Agreement constitute or be construed as an
admission by CEMEX of any fact, finding, conclusion, issue of law, or violation of law.
However, this paragraph shall not diminish or otherwise affect the obligation, responsibilities,

and duties of the Parties under this Agreement.
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49.  The Parties acknowledge that they are familiar with section 1542 of the California

Civil Code, which provides:

A general release does not extend to claims which the creditor does not know or suspect to
exist in his or her favor at the time of executing the release, which if known by him or her
must have materially affected his or her settlement with the debtor.
The Parties hereby waive and relinquish any rights or benefits they may have under California
Civil Code section 1542 with respect to any other claims against each other arising from, or
related to, the allegations and claims as set forth in the 60-Day Notice and/or the Complaint.
VIl. MISCELLANEOUSPROVISIONS
50. Effective Date: The Effective Date of this Agreement shall be the date upon
which the District Court enters the Order dismissing Baykeeper’s Complaint with prejudice and
retaining jurisdiction to enforce the terms of this Agreement.
51. Term of Agreement: This Agreement shall terminate on September 30, 2012.
52. Execution in Counterparts. The Agreement may be executed in one or more
counterparts which, taken together, shall be deemed to constitute one and the same document.
53. Facsimile Signatures: The Parties’ signatures to this Agreement transmitted by
facsimile or electronic mail transmission shall be deemed binding.
54.  Severability: In the event that any of the provisions of this Agreement are held
by a court to be unenforceable, the validity of the enforceable provisions shall not be adversely
affected.

55. Construction: The language in all parts of this Agreement, unless otherwise

stated, shall be construed according to its plain and ordinary meaning.
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56. Authority to Sign: The undersigned are authorized to execute this Agreement on
behalf of their respective parties and have read, understood and agreed to all of the terms and
conditions of this Agreement.

57. Integrated Agreement: All agreements, covenants, representations and
warranties, express or implied, oral or written, of the Parties concerning the subject matter of this
Agreement are contained herein.

58. Choice of Law: This Agreement shall be governed by the laws of the United
States, and where applicable, the laws of the State of California.

59. Full Settlement: This Agreement constitutes a full and final settlement of this
matter. It is expressly understood and agreed that the Agreement has been freely and voluntarily
entered into by the Parties with and upon advice of counsel.

60. Negotiated Agreement. The Parties have negotiated this Agreement, and agree
that it shall not be construed against the party preparing it, but shall be construed as if the Parties
jointly prepared this Agreement, and any uncertainty and ambiguity shall not be interpreted
against any one party.

61. Modification of the Agreement: This Agreement, and any provisions herein,
may not be changed, waived, discharged or terminated unless by a written instrument, signed by
the Parties.

62. Correspondence: Any notices or documents required or provided for by this
Agreement or related thereto that are to be provided to Baykeeper pursuant to this Agreement

shall be, to the extent feasible, sent via electronic mail transmission to the e-mail addresses listed

30

1064783.1



below or, if electronic transmission is not feasible, via U.S. Mail or hand delivery to the
following addresses:
Baykeeper:

Jason Flanders

San Francisco Baykeeper

785 Market Street, Suite 850
San Francisco, CA 94103
E-mail: jason@baykeeper.org

With copies sent to:

Jodene Isaacs

Environmental Advocates

5135 Anza Street

San Francisco, California 94121
E-mail: jisaacs@enviroadvocates.com

Unless requested otherwise by CEMEX, any notices or documents required or provided
for by this Agreement or related thereto that are to be provided to CEMEX pursuant to this
Agreement may be provided by electronic mail transmission to the e-mail addresses listed below,
or alternatively may be sent by U.S. Mail to the addresses below:

CEMEX:

Louis Schipper

Sr. Environmental Manager - Environmental Department
CEMEX, Inc.

5180 Golden Foothill Pkwy. Suite 200

El Dorado Hills, California 95762-9608

E-Mail: louisb.schipper@cemex.com

With copies sent to:

Keith Nicholson
Counsel

CEMEX, Inc.

920 Memorial City Way
Suite 100
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Houston, Texas 77024
Email; keith.nicholson@cemex.com

And

Nicole Granquist

Downey Brand LLP

621 Capitol Mall, 18" FI

Sacramento, California 95814

Email: ngranquist@downeybrand.com

63. Impossibility of Performance: No Party shall be considered to be in default in
the performance of any of its obligations under this Agreement when performance becomes
impossible, despite the timely good faith efforts of the Party, due to circumstances beyond the
Party’s control, including without limitation any act of God, war, fire, earthquake, flood, and
restraint by court order or public authority. “Circumstances beyond the Party’s control”” shall not
include normal inclement weather, economic hardship or inability to pay. Any Party seeking to
rely upon this paragraph shall have the burden of establishing that it could not reasonably have
been expected to avoid, and which by exercise of due diligence has been unable to overcome, the
impossibility of performance.

64.  Assignment: Subject only to the express restrictions contained in this
Agreement, all of the rights, duties and obligations contained in this Agreement shall inure to the
benefit of and be binding upon the Parties, and their successors and assigns.

65. If for any reason the District Court should decline to approve this Agreement in
the form presented, the Parties shall use their best efforts to work together to modify the

Agreement within thirty (30) days of receiving notice by District Court so that it is acceptable to

the District Court. If the Parties are unable to modify this Agreement in a mutually acceptable
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manner that is also acceptable to the District Court, this Agreement shall immediately be null and

void as well as inadmissible as a settlement communication under Federal Rule of Evidence 408.

Date: March 22, 2010

— S N W

by: Deb Self

Executive Director

San Francisco Baykeeper
Approved asto form:

ENVIRONMENTAL ADVOCATES

Date: March 22, 2010

%ﬂ&u e

by: ~ JODENE ISAACS
CHRISTOPHER SPROUL
Attorneys for Baykeeper
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Date: , 2010

by: Leslie S. White
Executive VP & General Counsel
CEMEX, Inc.

DOWNEY BRAND, LLP

Date: , 2010

by: ~ NICOLE E. GRANQUIST
Attorneys for CEMEX
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void as well as inadmissible as a settlement communication under Federal Rule of Evidence 408.

Date: .2010

Date: //Wa,q,a{ 22 2010

by:  Deb Self

Executive Director

San Francisco Baykeeper
Approved as to form:

ENVIRONMENTAL ADVOCATES

Date: . 2010

by:  JODENE ISAACS
CHRISTOPHER SPROUL
Attorneys for Baykeeper
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by:  Leslie S. White

Executive VP & General Counsel
CEMEX, Inc.

DOWNEY BRAND, LLP

Date: ,2010

by:  NICOLE E. GRANQUIST
Attorneys for CEMEX
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void as well as inadmissible as a settlement communication under Federal Rule of Evidence 408.

Date: ,2010

by:  Deb Self

Executive Director

San Francisco Baykeeper
Approved as to form:

ENVIRONMENTAL ADVOCATES

Date: , 2010

by:  JODENE ISAACS
CHRISTOPHER SPROUL
Attorneys for Baykeeper
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Date: , 2010

by:  Leslie S. White
Executive VP & General Counsel
CEMEX, Inc.

DOWNEY BRAND, LLP

Date: M, 2010

- 7 -

by: “NICOLE E. GRANQUISHK
Attorneys for CEMEX



Exhibit 1



EXHIBIT 1

Target Levels and Benchmark Levels for CEMEX’s Redwood City and San Francisco Facilities

Target Levels EPA E&ﬁtﬁgglgsrls
Constituent | (Water Quality Target Reference Benchmark L
Standards) Values 'V'"!'m“m .
Detection Limit
Total . -
Suspended 25 mg/L Proposed Best Avallgble Tsshnol(l)aqy (EAT) LllmItS for Scrap Yard 100 mg/L Method 160.2
Solids torm Water Discharges
Oil and - . Method 418.1 or
Grease 10 mg/L Proposed BAT Limits for Scrap Yard Storm Water Discharges 15 mg/L Method 1664
SpeC|f_|c_ 200 umhos/cm EPA Storm Water Benchmark 200 Method 120.1
Conductivity umhos/cm
pH 6.5t08.5 SF-RWQCB Basin Plan, all surface waters 6.0-9.0 Method 9040b
Aluminum 0.750 mg/L EPA Storm Water Benchmark 0.750 mg/L 0.05 mg/L
Copper 0.0031 mg/L CTR-Based Criteria: Saltvz:ar:?;rﬁguatlc Life protection CCC 0.0636 mg/L 0.003 mg/L
Iron 1.0 mg/L EPA NAWQC- EPA Storm Water Benchmark 1.0 mg/L 0.1 mg/L
Lead 0.0081 mg/L SF-RWQCB, Table 3.3, Basin Plan, Salt Water Chronic 0.816 mg/L 0.001 mg/L
Zinc 0.081 mg/L SF-RWQCB, Table 3.3, Basin Plan, Salt Water 0.117 mg/L 0.01 mg/L

! International Stormwater Best Management Practices (BMP) Database Project 1999-2005, Analysis of Treatment System Performance, February 2006.
Available at http://www.bmpdatabase.org/downloads.htm.
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Exhibit 2, Continued

Description of San Francisco Facility | mprovements Depicted on Site M ap

Existing wheel wash located near the exit gate at Amador Street has been dewatered and
filled with loose aggregate (1 %2” crushed and washed from Clayton Quarry) to minimize
track-out potential. The existing wheel wash and inserted loose aggregate will be
inspected and maintained consistent with paragraphs 9.a., b., and d. of the Agreement to
ensure continued intended use and efficacy. Loose aggregate will be replaced, as
appropriate, to minimize track-out potential.

A drive-over berm (~100 feet long by 8 inches tall by 16 inches wide at base) has been
installed at the mixer truck rinse-off area to divert water toward the new diversion
trenches.

Water diversion trenches and surface grating (two sections; Each ~100 feet long by 10
inches wide by 5 inches deep) were installed to collect and route water toward the
Facility’s process and affected storm water retention pond (water reused in industrial
processes). These trenches and surface grating will be inspected and maintained
consistent with paragraphs 9.a., b., and d. of the Agreement to ensure continued intended
use and efficacy.

A drive-over berm (~ 50 feet by 8 inches tall by 12 inches wide at base) will be installed
just east of the truck water tank fill station to divert process-affected water towards the
Facility’s retention pond.

A drive-over berm (~ 25 feet by 8 inches tall by 12 inches wide at base) will be installed
on the north side of the sand and aggregate silo to control and divert process-affected
water towards the center of the Facility for retention and evaporation.
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Exhibit 3, Continued

Description of Harbor Sand & Grave | mprovements Depicted on Site M ap

The specifications for the rumble grates depicted on the Harbor Sand & Gravel Site Map
are as follows:

Raised dividers (rails, pipes or grates), a minimum of three inches tall, six inches apart,
and designed to allow for two tire rotations, to allow a vibration to be produced such that
dust is shaken off the wheels of a vehicle as the entire circumference of each wheel of the
vehicle passes over the rumble grate.

Typical steel specifications:
- Frame is made out of 3 I-Beams, 10 inch 30 Ibs per foot
- Bars in middle are made out of 2 x 4 1/4 “ wall tube
- End Caps 1/4 X 4 flat bar

The rumble grates will be inspected, maintained, and a log of inspections will be kept
consistent with paragraphs 9.a., b., and d. of the Agreement to ensure continued intended
use and efficacy. However, during the Wet Season, the rumble grates will be inspected
daily, and cleaned once daily, or more frequently as necessary, to prevent mud, silt, sand,
or other debris from affecting the effectiveness of the grates.
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ANDREW L. PACKARD (State Bar No. 168690)

ERIK M. ROPER (State Bar No. 259756)

HALLIE B. ALBERT (State Bar No. 258737)

Law Offices of Andrew L. Packard

100 Petaluma Blvd. N., Suite 301

Petaluma, CA 94952

Tel: (707) 763-7227

Fax: (707) 763-9227

E-mail: Andrew@packardlawoffices.com
Erik@ ac]lgardlawoffices.com
Hallie(@packardlawoffices.com

ROBERT J. TUERCK (State Bar No. 255741)

Jackson & Tuerck

P. O. Box 148

429 W. Main Street, Suite C
Quincy, CA 95971

Tel: (530) 283-0406

E-mail: bob@jacksontuerck.com

Attorneys for Plaintiff
CALIFORNIA SPORTFISHING
PROTECTION ALLIANCE

[Additional Counsel listed on following page]

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

CALIFORNIA SPORTFISHING
PROTECTION ALLIANCE, a non-profit
corporation,
Plaintiff,
Vs.

CITY OF CHICO,

Defendant.

Case No. 2:10-CV-01347-MCE-KJM

[PROPOSED] CONSENT DECREE

gFederal Water Pollution Control Act,
3 U.S.C. §§ 1251 to 1387)
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Gregory J. Newmark (SBN: 190488)
gnewmark@meyersnave.com

Sabrina Wolfson (SBN: 248444)
swolfson(@meyersnave.com

MEYERS, NAVE, RIBACK, SILVER & WILSON
333 South Grand Avenue, Suite 1670

Los Angeles, California 90071

Telephone: (213) 626-2906

Facsimile:  (213) 626-0215

Lori Barker (SBN: 131707)
Ibarker(@ci.chico.ca.us

City Attorney

City of Chico

411 Main Street

Chico, CA 95928

Telephone: (530) 896-7600
Facsimile:  (530) 895-4780

Attorneys for Defendant City of Chico
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The following Consent Decree is entered into by and between Plaintiff California
Sportfishing Protection Alliance (“Plaintiff” or “CSPA”), and Defendant City of Chico, a
municipal corporation (“the City”). The Plaintiff and Defendant are hereinafter collectively
referred to as the Parties.

RECITALS

WHEREAS, Plaintiff California Sportfishing Protection Alliance (hereinafter “CSPA”)
is a 501(c)(3) non-profit public benefit corporation organized under the laws of the State of
California, dedicated to the preservation, protection, and defense of the environment, wildlife,
and natural resources of California’s waters. Bill Jennings is the Chairperson of CSPA and a
member of CSPA;

WHEREAS, the City is a municipal corporation organized under the laws of the State
of California that owns and operates an approximately 1,079 acre air transportation facility (the
“Facility” or “Airport”), with approximately 30 acres associated with industrial activity,
located at 150 Airpark Boulevard in Chico, California. Discharges of storm water from areas
associated with industrial activities on the Facility are regulated pursuant to State Water
Resources Control Board Water Quality Order No. 91-13-DWQ as amended by Water Quality
Order No. 92-12 DWQ and Water Quality Order No. 97-03 DWQ, National Pollutant
Discharge Elimination System General Permit No. CAS000001, Waste Discharge
Requirements for Discharges of Storm Water Associated with Industrial Activities Excluding
Construction Activities (hereinafter, the “General Permit”);

WHEREAS, storm water from the Facility flows to tributaries to Sycamore Creek,
which ultimately flows into Big Chico Creek, the Sacramento River, and the Sacramento-San
Joaquin Delta (a 1993 map of the Facility, which will be updated pursuant to this agreement, is
attached hereto as Exhibit A and incorporated herein by reference);

WHEREAS, on or about April 2, 2010, Plaintiff provided notice of the City’s alleged
violations of the Act, and of its intention to file suit against the City, to the Administrator of
the United States Environmental Protection Agency (“EPA”); the Administrator of EPA

Region IX; the Executive Director of the State Water Resources Control Board (“State

[PROPOSED] CONSENT DECREE
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Board”); the Executive Officer of the Regional Water Quality Control Board, Central Valley
Region (“Regional Board”); and to the City, as required by the Act, 33 U.S.C. § 1365(b)(1)(A);
WHEREAS, CSPA filed a complaint (“Complaint’) against the City (California
Sportfishing Protection Alliance v. City of Chico, et al., Case No. 2:10-CV-01347-MCE-KJM)
in the United States District Court, Eastern District of California, on June 1, 2010. A true and
correct copy of the Complaint, including the 60-Day Notice Letter, is attached hereto as

Exhibit B and incorporated by reference;

WHEREAS, contemporaneously with the execution of this Consent Decree by the
Parties, CSPA filed a request for dismissal with prejudice of all claims in the Complaint
against Ruben Martinez, an individual and the only defendant in this action other than the City;

WHEREAS, the City denies the occurrence of any and all of CSPA's claims in its 60-
Day Notice Letter and Complaint and maintains that it has complied at all times with the
provisions of the General Permit;

WHEREAS, for purposes of this Consent Decree, the Parties stipulate that venue is
proper in this Court, and that the City does not contest the exercise of jurisdiction by this Court
to enter this Consent Decree;

WHEREAS, this Consent Decree shall be submitted by CSPA via certified mail (return
receipt requested) and email to the United States Department of Justice and the United States
Environmental Protection Agency for the 45-day statutory review period, pursuant to
33 U.S.C. § 1365(c); and shall thereafter be submitted for approval by the Court, the date of
which approval shall be referred to herein as the “Court Approval Date;”

WHEREAS, at the time the Consent Decree is submitted for approval to the United
States District Court, CSPA shall request a dismissal of the Complaint with prejudice and the
Parties shall stipulate and request that the Court retain jurisdiction for the enforcement of this
Consent Decree as provided herein;

WHEREAS, the Parties agree through their authorized representatives and without

either adjudication of CSPA's claims or admission by the City of any alleged violation or other

_4-

[PROPOSED] CONSENT DECREE




o 0 N SN N A W N -

NN NN NN N NN e e e e e e e e e e
L N SN N A WN = O O 0NN R W N = O

wrongdoing, and have chosen to resolve in full CSPA's allegations in the 60-Day Notice Letter
and Complaint through settlement and avoid the cost and uncertainties of further litigation;

WHEREAS, the Parties wish to compromise, resolve, settle, and terminate any and all
disputes or claims between them as to the allegations set forth in the 60-Day Notice Letter and
Complaint and as a result consent to the entry of this Consent Decree without trial of any
issues and stipulate that in order to settle the Claims, this Consent Decree should be entered.
This Consent Decree constitutes a settlement of disputed claims. It is not an admission of
jurisdiction over or liability for the allegations set forth in the 60-Day Notice Letter and
Complaint or an admission of any fact. Should this proposed Consent Decree fail to be entered
for any reason, this proposed Consent Decree, and any statement or other provision contained
in this proposed Consent Decree shall have no legal effect and shall not be used for any
purpose in any subsequent proceeding in this or any other litigation;

AND WHEREAS, the Parties agree, and this Court by entering this Consent Decree
finds, that this Consent Decree has been negotiated by the Parties in good faith, that settlement
of this matter will avoid prolonged and complicated litigation between the Parties, and that this
Consent Decree is fair, reasonable, and in the public interest.

NOW THEREFORE IT IS HEREBY STIPULATED BETWEEN THE PARTIES,
AND ORDERED, ADJUDGED AND DECREED BY THE COURT, AS FOLLOWS:

L. COMMITMENT OF THE CITY
1. Compliance With General Permit & Clean Water Act. The City shall operate

the Facility in full compliance with the requirements of the General Permit and the Clean
Water Act, subject to any defenses available under the law.

2. The City’s Implementation of Specific Storm Water Best Management
Practices. The City shall implement the following storm water control measures/best
management practices (“BMPs”) in the time frames provided below:

(@)  The City shall maintain in good working order all storm water collection

and treatment systems currently installed or to be installed pursuant to this Consent
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Decree, including but not limited to, existing housekeeping measures;

(b)  Sweeping. Beginning ninety (90) days after the Court Approval Date, the
City shall develop and implement a sweeping program for the following parking lots in
the Facility: 1) the lot behind Aero Union off of Ryan Avenue; 2) the lot south of the
cul-de-sac at the west end of Piper Avenue; 3) the terminal parking lot; and 4) the lot on
the northwest corner of Boeing Avenue and Fortress Street (collectively, “Sweeping
Areas”). The City shall sweep the Sweeping Areas with a regenerative sweeper prior to
the commencement of each rainy season and on additional occasions during the rainy
season as necessary in the judgment of the City. In the event that the sweeper operator
observes ponded or free oil in the Sweeping Areas, the sweeper operator shall apply oil
absorbent to the ponded or free oil prior to sweeping. All waste generated from
sweeping activities will be managed in accordance with applicable regulations;

(c)  Spill Kits. Within ninety (90) days of the Court Approval Date, the City
shall deploy additional spill kits in the de-icing area and in the drum storage area of the
Facility;

(d)  Fire Retardant Mixing Tanks. The City shall implement the following

BMPs with regard to the fire retardant mixing tanks at the Facility:

(1) Within ninety (90) days of the Court Approval Date, the City shall
develop and implement an inspection program to insure the
integrity of the fire retardant mixing tanks.

(i1))  Within ninety (90) days of the Court Approval Date, the City shall
develop and implement spill response procedures for the fire
retardant mixing tanks.

(iii))  Within ninety (90) days of the Court Approval Date, the City shall
formalize procedures to manage and/or dispose of material
captured in the two 5,000 gallon holding tanks in the fire retardant

mixing area.
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(iv)

Prior to the 2011-2012 Wet Season, the City shall modify the
removable dam and associated trench in the fire retardant mixing
area to contain spilled material and prevent it from travelling
further down the storm drain in dry weather. The City will also
develop procedures prior to the 2011-2012 Wet Season to remove
and properly dispose of captured spilled fire retardant material

from the trench.

(¢)  De-Icing Chemicals. With the understanding between the Parties that

nothing in this Consent Decree affects or modifies the carrier’s FAA approved ground

de-icing program, which governs the type, usage, quantity and method of application of

de-icing chemicals, within ninety (90) days of the Court Approval Date, the City shall

implement the following BMPs for use of de-icing chemicals:

(1)

(i)

(iii)

(iv)

)

Adequate spill response equipment and materials will be
maintained in locations accessible to and near areas where spills of
de-icing chemicals may occur.

Containers of de-icing chemicals will be stored within secondary
containment.

De-icing material storage and handling activities will be restricted
to trained personnel only.

The de-icing chemicals will be applied in accordance with the
manufacturer’s chemical- and product-specific instructions and
guidelines.

De-icing chemical application equipment and the surfaces of the
de-icing area will be inspected following de-icing material
application, and accumulated/pooled residual fluids observed
during the inspection will be cleaned up using dry cleanup

methods.
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(a)  The amended SWPPP shall include all of the information required by the
General Permit, including but not limited to, the following information: (i)
responsible individuals, (ii) current tenants, (iii) Facility boundaries, including
portions of the Facility where industrial activities occur, (iv) drainage patterns
within the Facility, (v) identification of storm water discharge points, (vi)
identification of BMPs and their locations throughout the Facility, and (vii)
identification of potential Contaminants of Concern (“COCs”).

(b)  The amended SWPPP shall include visual inspection checklists for the
following areas of the Facility: “T” Hangars, Fueling Areas, De-icing Areas, and
other areas where tenants conduct industrial activities that are exposed to storm
water.

(c)  The amended SWPPP shall state that intentional fire retardant drops onto
the Facility from aircraft in flight are expressly prohibited.

(d)  The amended SWPPP shall incorporate all changes, improvements,
sample log forms, and BMPs set forth in or resulting from this Consent Decree.
(e)  The City shall amend the maps in the SWPPP to include all of the
information required by paragraph 4 of Section A of the General Permit,
including but not limited to, the Facility boundaries, delineation of areas where
industrial activities occur, the direction of storm water flow and runoff within
each drainage area, the location of the storm water collection and conveyance

system, the location of structural control measures that affect storm water
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discharges, and the areas of soil erosion. These amended maps shall include an
amended version of the 1993 map attached hereto as Exhibit A. The City shall
ensure that all maps, tables, and text comply with the requirements of the
General Permit.

(f) A copy of the amended SWPPP shall be provided to CSPA within thirty
(30) calendar days of completion.

4. Updated Notice Of Intent To Comply With The General Permit. Within one
hundred and twenty (120) calendar days after the Court Approval Date, the City shall file an
updated Notice of Intent (“NOI”) to comply with the General Permit with the State Water
Resources Control Board. The updated NOI shall reflect current Facility conditions and
activities and shall include any additional Facility information obtained by the City during the
process of updating the Facility’s SWPPP.

5. Storm Water Monitoring and Sampling. The City shall collect and analyze
samples from four (4) Qualifying Storm Events (to the extent that such Qualifying Storm
Events occur) consistent with the requirements and protocols set forth in the General Permit, in
each of the two Wet Seasons occurring during the term of this Consent Decree (2010-2011 and
2011-2012)." Further, the City shall continue to perform visual and analytical monitoring of
the storm water discharge location near the southwest corner of the Facility (“Discharge
Monitoring Location”).

6. Sampling Parameters. The storm water sample results shall be compared with
the values set forth in the below table. If the results of any such samples exceed the parameter
values set forth in this table, the City shall comply with the “Action Memorandum”

requirements set forth below. All samples shall be analyzed for each of the constituents listed

1 <

Qualifying Storm Events” means those events in which (i) the samples taken are preceded by at least three
(3) working days during which no storm water discharges from the Facility have occurred (the three (3)
working days may be separated by non-working days such as weekends and holidays provided that no storm
water discharges occur during the three (3) working days and the non-working days); and, (ii) the samples are
collected within the first hour that flow is observed at the Discharge Point. Sample collection is only required
of storm water discharges that occur during scheduled Facility operating hours and that are preceded by at least
(3) three working days without storm water discharge.

_9.
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in the below table by a laboratory accredited by the State of California or by measurement with
properly calibrated field instruments. All samples collected from the Facility shall be delivered
to the laboratory as soon as possible to ensure that sample “hold time” is not exceeded.
Analytical methods used by the laboratory shall be adequate to detect the individual
constituents at or below the values specified in the below table. Sampling results shall be
provided to CSPA within thirty (30) days of the City’s receipt of the laboratory report from

each sampling event pursuant to the Notice provisions below.

Parameter Value

pH 6.0-9.0

Total Suspended Solids 100 mg/L
Oil & Grease 15 mg/L

Ammonia 19 mg/L

Biological Oxygen Demand 30 mg/L

Chemical Oxygen Demand 120 mg/L

7. “Action Memorandum” Trigger; CSPA Review Of “Action Memorandum”;

Meet-and-Confer. If any sample taken during the two (2) Wet Seasons referenced in Clause 5
above exceeds the evaluation levels set forth in the above table, or if the City fails to collect
and analyze samples from four (4) Qualifying Storm Events, the City shall prepare a written
statement discussing the exceedance(s) and /or failure to collect and analyze samples from four
(4) Qualifying Storm Events, the possible cause and/or source of the exceedance(s), and
additional measures, if any, that will be taken to address and eliminate the problem and future
exceedances (“Action Memorandum™). The Action Memorandum shall be provided to CSPA
not later than July 15 following the conclusion of each Wet Season. Recognizing that a
SWPPP is an ongoing iterative process meant to encourage innovative BMPs, such additional

measures may include, but are not limited to, taking confirmation samples, further material
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improvements to the storm water collection and discharge system, changing the frequency of
Facility sweeping, changing the type and extent of storm water filtration media or modifying
other industrial activities or management practices at the Facility. Such additional measures, to
the extent feasible, shall be implemented immediately and in no event later than 60 days after
the due date of the Action Memorandum, except where 1) structural changes require longer
than 60 calendar days to complete; 2) weather-related conditions render immediate
implementation infeasible; or 3) the Parties agree in writing to defer implementation of
specific measures in order to effectively meet and confer. Within thirty (30) calendar days of
implementation of any such additional measures, the City's SWPPP shall be amended to
include all additional BMP measures designated in the Action Memorandum.

8. CSPA may review and comment on an Action Memorandum and suggest any
additional pollution prevention measures it believes are appropriate. CSPA will provide the
City with any such comments and suggestions within sixty (60) days of its receipt of the Action
Memorandum; however, CSPA’s failure to do so shall not be deemed to constitute agreement
with the proposals set forth in the Action Memorandum. Upon request by CSPA, the City
agrees to meet and confer in good faith (at the Facility, if requested by Plaintiff) regarding the
contents and sufficiency of the Action Memorandum. If, after meeting and conferring on the
Action Memorandum, the Parties fail to reach agreement on additional measures, either of the
Parties may bring a motion before the Magistrate Judge consistent with the dispute resolution
procedures described below within this Consent Decree.

9. Specific Conductivity Monitoring Program. Within thirty (30) days of the
Court Approval Date, the City shall develop and implement a monitoring program designed to
assess the source(s) that have been contributing to specific conductivity in excess of 200
pumhos/cm in the Facility’s storm water discharge as evidenced in some of the prior storm
water samples collected at the Facility’s Discharge Monitoring Location.

(a)  Conductivity Memorandum. During the 2010-2011 Wet Season, the City

shall study the source of specific conductivity in the storm water at the Facility’s
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Discharge Monitoring Location. Regardless of whether that 2010-2011 Wet Season
study results in a tentative estimate/hypothesis or a fact-based conclusion as to the
source of the specific conductivity exceedances, Defendants shall prepare a
memorandum (“Conductivity Memorandum”), which will be e-mailed to CSPA no later
than July 15, 2011. If sufficient data cannot be collected during the 2010-2011 rainy
season to produce a fact-based conclusion as to the source of specific conductivity in
excess of 200 umhos/cm at the Facility’s Discharge Monitoring Location, then the City
shall continue to study the issue during the 2011-2012 Wet Season and thereafter
prepare another Conductivity Memorandum which will be e-mailed to CSPA no later
than July 15, 2012. The Conductivity Memoranda described above will include an
explanation of the possible cause(s) and/or source(s) of any conductivity exceeding 200
umhos/cm at the Discharge Monitoring Location and additional technically and
economically feasible BMPs, if any, that will be taken to further reduce the possibility
of future specific conductivity excursions above 200 umhos/cm from industrial areas of
the Facility. Implementation of such additional BMPs, if any, in the Conductivity
Memorandum shall be in accordance with the Action Memorandum provisions
described above in Clause 7, and any dispute regarding the Conductivity Memorandum
shall be governed by the dispute resolution provisions described above in Clause 8.

10. Inspections During The Term Of This Consent Decree. In addition to any site

inspections conducted as part of the meet-and-confer process concerning an Action
Memorandum as set forth above, the City shall permit representatives of CSPA to perform one
(1) physical inspection of the Facility per year during normal daylight business hours during
the term of this Consent Decree provided that CSPA provides the City with at least one week
prior written notice via email and facsimile transmission. These inspections shall be
performed by CSPA’s counsel and/or consultants and may include sampling, photographing,
and/or videotaping and CSPA shall promptly provide the City with a copy of all sampling
reports, photographs and/or video. The City shall have the right to deny access if
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circumstances would make the inspection unduly burdensome and pose significant interference
with business operations or any party/attorney, or the safety of individuals. In such case, the
City shall specify at least three (3) dates within the two (2) weeks thereafter upon which a
physical inspection by CSPA may proceed. The City shall not make any alterations to Facility
conditions during the period between receiving CSPA’s initial one week advance notice and
the start of CSPA’s inspection that Defendants would not otherwise have made but for
receiving notice of CSPA’s request to conduct a physical inspection of the Facility, excepting
any actions taken in compliance with any applicable laws or regulations. Nothing herein shall
be construed to prevent the City from continuing to implement any BMPs identified in the
SWPPP during the period prior to an inspection by CSPA or at any time.

11.  City’s Communications with Regional and State Boards. During the term of
this Consent Decree, Defendants shall provide CSPA via email with copies of all documents
submitted to the Regional Board or the State Board concerning storm water discharges from
the Facility, including, but not limited to, all documents and reports submitted to the Regional
Board and/or State Board as required by the General Permit. Such documents and reports shall
be provided to CSPA pursuant to the Notice provisions herein at Clause 27 below and
contemporaneously with Defendants’ submission to such agencies.

12.  SWPPP Amendments. The City shall provide CSPA with a copy of any
amendments to the Facility SWPPP made during the term of the Consent Decree within thirty
(30) days of such amendment.

II. MITIGATION, COMPLIANCE MONITORING AND FEES AND COSTS

13. Mitigation Payment In Lieu Of Civil Penalties. In recognition of the good-
faith efforts by the City to comply with all aspects of the General Permit and the Clean Water
Act, and as mitigation of the Clean Water Act violations alleged in CSPA’s Complaint,
Defendants agree to pay the sum of $18,000 within thirty (30) days after the Court Approval
Date to the Rose Foundation for Communities and the Environment for projects to improve

water quality in Sycamore Creek, Big Chico Creek and/or the Sacramento River.
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14.  Attorneys’ Fees and Costs. The City agrees to reimburse CSPA in the amount
of $25,000 to defray CSPA’s reasonable investigative, expert, consultant and attorneys’ fees
and costs, and all other costs incurred as a result of investigating the activities at the Facility,
bringing the Action and negotiating a resolution in the public interest. Such payment shall be
made to the Law Offices of Andrew L. Packard Attorney-Client Trust Account within thirty
(30) days after the Court Approval Date. This payment represents a compromise by CSPA, but
it shall constitute full payment for all costs of litigation, including investigative, expert and
attorneys’ fees and costs incurred by CSPA that have or could have been claimed in connection
with CSPA's claims, up to and including the Court Approval Date of this Consent Decree.

15. Compliance Monitoring Funding. To defray CSPA’s reasonable investigative,
expert, consultant and attorneys’ fees and costs associated with monitoring the City’s
compliance with this Consent Decree, the City agrees to contribute $3,000 for each of the two
years covered by this Consent Decree ($6,000 total for the life of the Consent Decree), to a
compliance monitoring fund maintained by counsel for CSPA as described below.

Compliance monitoring activities may include, but shall not be limited to, site inspections,
review of water quality sampling reports, review of annual reports, discussions with
representatives of the City concerning the Action Memoranda referenced above, and potential
changes to compliance requirements herein, preparation for and participation in meet-and-
confer sessions, water quality sampling and analysis, and compliance-related activities. The
City shall make such payment in the amount of $6,000 made payable to the Law Offices of
Andrew L. Packard Attorney-Client Trust Account within thirty (30) days of the Court
Approval Date. This payment represents a compromise by CSPA, but it shall constitute full
payment for all costs of monitoring the City’s compliance with this Consent Decree, including
investigative, expert and attorneys fees and costs incurred by CSPA that have or could have
been claimed in connection with CSPA's monitoring of the City’s compliance with this
Consent Decree, up to and including the termination Date of this Consent Decree, with the

exception of costs of litigation incurred in dispute resolution procedures under Clause 16
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below.

III. DISPUTE RESOLUTION AND ENFORCEMENT OF CONSENT DECREE

16.  With the exception of the timelines set forth above for addressing exceedances of
values specified within the Clause 6 table above and the Action Memoranda, if a dispute under
this Consent Decree arises, or either Party believes that a breach of this Consent Decree has
occurred, the Parties shall meet and confer within seven (7) days of receiving written
notification from the other Party of a request for a meeting to determine whether a violation
has occurred and to develop a mutually agreed upon plan, including implementation dates, to
resolve the dispute. If the Parties fail to meet and confer, or the meet-and-confer does not
resolve the issue, after at least seven (7) days have passed after the meet-and-confer occurred
or should have occurred, either Party shall be entitled to all rights and remedies under the law,
including filing a motion with the United States District Court for the Eastern District of
California, which shall retain jurisdiction over the Action for the limited purposes of
enforcement of the terms of this Consent Decree. The Parties shall be entitled to seek fees and
costs incurred in any such motion, and such fees and costs shall be awarded, pursuant to the
provisions set forth in Section 505(d) of the Clean Water Act, 33 U.S.C. § 1365(d), and
applicable case law interpreting such provision.

17. CSPA Waiver and Release. Upon Court approval and entry of this Consent
Decree, CSPA, on its own behalf and on behalf of its members, subsidiaries, successors,
assigns, directors, officers, agents, attorneys, representatives, and employees, releases the City
and its officers, directors, employees, and elected officials, and each of their predecessors,
successors and assigns, and each of their agents, attorneys, consultants, and other
representatives (each a “Released City Party”) from, and waives all claims which arise or could
have arisen from or pertain to the Action, including, without limitation, all claims for
injunctive or equitable relief, damages, penalties, fines, sanctions, mitigation, fees (including
fees of attorneys, experts, and others), costs, expenses or any other sum incurred or claimed or

which could have been claimed in this Action, for storm water discharged from the Facility, up
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to the Court Approval Date of this Consent Decree.

During the term of the Consent Decree, CSPA agrees that neither CSPA, its officers,
executive staff, or members of its governing board nor any organization under the control of
CSPA, its officers, executive staff, or members of its governing board, will file any lawsuit
against the City seeking relief related to storm water discharged from the Facility. CSPA
further agrees that, during the term of the Consent Decree, CSPA will not support other
lawsuits, by providing financial assistance, personnel time or other affirmative actions, against
the City arising from its operation of the Facility that may be proposed by other groups or
individuals who would rely upon the citizen suit provision of the Clean Water Act or state law
claims to challenge the City’s management of storm water at the Facility.

18.  City’s Waiver and Release. The City, on its own behalf and on behalf of those
Released City Parties under its control, releases CSPA (and its officers, directors, employees,
members, parents, subsidiaries, and affiliates, and each of their successors and assigns, and its
agents, attorneys, and other representative) from, and waives all claims which arise from or
pertain to the Action, including all claims for fees (including fees of attorneys, experts, and
others), costs, expenses or any other sum incurred or claimed or which could have been
claimed for matters associated with or related to the Action.

19.  Upon the Court Approval Date, the Parties shall file with the Court a Stipulation
and Order that shall provide that:

a. the Complaint and all claims therein shall be dismissed with prejudice
pursuant to Federal Rule of Civil Procedure 41(a)(2); and

b. the Court shall retain and have jurisdiction over the Parties with respect to
disputes arising under this Consent Decree. Nothing in this Consent Decree shall be
construed as a waiver of any Party’s right to appeal from an order that arises from an
action to enforce the terms of this Consent Decree.

IV. MISCELLANEOUS PROVISIONS

20.  The Parties enter into this Consent Decree for the purpose of avoiding prolonged

- 16 -

[PROPOSED] CONSENT DECREE




o 0 N SN N A W N -

NN NN NN N NN e e e e e e e e e e
L N SN N A WN = O O 0NN R W N = O

and costly litigation. Nothing in this Consent Decree shall be construed as, and the City
expressly does not intend to imply, an admission as to any fact, finding, issue of law, or
violation of law, nor shall compliance with this Consent Decree constitute or be construed as
an admission by the City of any fact, finding, conclusion, issue of law, or violation of law.
However, this paragraph shall not diminish or otherwise affect the obligation, responsibilities,
and duties of the Parties under this Consent Decree.

21.  The Consent Decree shall terminate on September 28, 2012.

22.  The Consent Decree may be executed in one or more counterparts which, taken
together, shall be deemed to constitute one and the same document. An executed copy of this
Consent Decree shall be valid as an original.

23.  In the event that any one of the provisions of this Consent Decree is held by a
court to be unenforceable, the validity of the enforceable provisions shall not be adversely
affected.

24.  The language in all parts of this Consent Decree, unless otherwise stated, shall be
construed according to its plain and ordinary meaning. This Consent Decree shall be construed
pursuant to California law, without regard to conflict of law principles.

25.  The undersigned are authorized to execute this Consent Decree on behalf of their
respective parties and have read, understood and agreed to be bound by all of the terms and
conditions of this Consent Decree.

26.  All agreements, covenants, representations and warranties, express or implied,
oral or written, of the Parties concerning the subject matter of this Consent Decree are
contained herein. This Consent Decree and its attachments are made for the sole benefit of the
Parties, and no other person or entity shall have any rights or remedies under or by reason of
this Stipulated Judgment, unless otherwise expressly provided for therein.

27. Notices. Any notices or documents required or provided for by this Consent
Decree or related thereto that are to be provided to CSPA pursuant to this Consent Decree shall

be hand-delivered or sent by U.S. Mail, postage prepaid, and addressed as follows or, in the
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alternative, shall be sent by electronic mail transmission to the email addresses listed below:

Bill Jennings, Executive Director
California Sportfishing Protection Alliance
3536 Rainier Avenue

Stockton, CA 95204
E-mail: DeltaKeep@aol.com

With copies sent to:

Erik M. Roper

Law Offices of Andrew L. Packard

100 Petaluma Boulevard North, Suite 301
Petaluma, CA 94952

Tel: (707) 763-7227

E-mail: Erik@packardlawoffices.com

And to:

Robert J. Tuerck, Esq.

Jackson & Tuerck

P.O. Box 148

429 W. Main Street, Suite C
Quincy, CA 95971

Tel: 530-283-0406

Fax: 530-283-0416

E-mail: Bob@JacksonTuerck.com

Any notices or documents required or provided for by this Consent Decree or related thereto
that are to be provided to the City pursuant to this Consent Decree shall be sent by U.S. Mail,
postage prepaid, and addressed as follows or, in the alternative, shall be sent by electronic mail
transmission to the email addresses listed below except that notification of site visits under

clause 10 shall be provided by e-mail and facsimile transmission:

Lori Barker, City Attorney
City of Chico

411 Main Street

Chico, CA 95928

Tel: (530) 896-7600

Fax: (530) 895-4780
Ibarker@ci.chico.ca.us

With copies sent to:

Gregory J. Newmark

Meyers, Nave, Riback, Silver & Wilson
333 South Grand Avenue, Suite 1670
Los Angeles, CA 90071

Tel: (213) 626-2906
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Fax: (213) 626-0215
gnewmark@meyersnave.com

Each Party shall promptly notify the other of any change in the above-listed contact
information.

28.  Signatures of the Parties transmitted by facsimile or email shall be deemed
binding.

29.  No Party shall be considered to be in default in the performance of any of its
obligations when a failure to perform is due to a “Force Majeure.” A Force Majeure event is
any circumstances beyond the Party’s control, including, without limitation, any act of God,
war, fire, earthquake, flood, and restraint by court order or public authority. A Force Majeure
event does not include normal inclement weather, such as anything less than or equal to a
100 year/24-hour storm event, or inability to pay. Any Party seeking to rely upon this
paragraph shall have the burden of establishing that it could not reasonably have been expected
to avoid, and which by exercise of due diligence has been unable to overcome, the Force
Majeure.

30. Where implementation of the actions set forth in this Consent Decree, within the
deadlines set forth above becomes impossible, despite the timely good faith efforts of the
Parties, the Party who is unable to comply shall notify the other in writing within seven (7)
calendar days of the date that the failure becomes apparent, and shall describe the reason for
the non-performance. The Parties agree to meet and confer in good faith concerning the non-
performance and, where the Parties concur that the non-performance was or is impossible,
despite the timely good faith efforts of one of the Parties, new performance deadlines shall be
established. In the event that the Parties cannot timely agree upon the terms of such a
stipulation, either of the Parties shall have the right to invoke the dispute resolution procedure
described herein.

31.  If for any reason the United States Department of Justice, the United States
Environmental Protection Agency or the Court should decline to approve this Consent Decree

in the form presented, the Parties shall use their best efforts to work together to modify the
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Consent Decree within thirty (30) days so that it is acceptable to the United States Department
of Justice, the United States Environmental Protection Agency or the Court. If the Parties are
unable to modify this Consent Decree in a mutually acceptable manner, this Consent Decree
shall become null and void.

32.  This Consent Decree shall be deemed to have been drafted equally by the Parties,
and shall not be interpreted for or against any Party on the ground that any such party drafted
it.

33.  This Consent Decree and the attachments contain all of the terms and conditions
agreed upon by the Parties relating to the matters covered by the Consent Decree, and
supersede any and all prior and contemporaneous agreements, negotiations, correspondence,
understandings, and communications of the Parties, whether oral or written, respecting the
matters covered by this Consent Decree. This Consent Decree may be amended or modified
only by a writing signed by the Parties or their authorized representatives, and then by order of
the Court. However, the Parties agree that the persons designated as recipients of notices
under clause 27, and/or the contact information for such persons, may be changed by written
agreement of the parties without a Court order.

34. Except in the case of an emergency, but subject to the regulatory authority of any
applicable governmental authority, any breach of or default under this Consent Decree capable
of being cured shall be deemed cured if, within five (5) days of first receiving notice of the
alleged breach or default, or within such other period approved in writing by the Party making
such allegation, which approval shall not be unreasonably withheld, the party allegedly in
breach or default has completed such cure or, if the breach or default can be cured but is not
capable of being cured within such five (5) day period, has commenced and is diligently
pursuing to completion such cure.

The Parties hereto enter into this Consent Decree and respectfully submit it to the Court

for its approval and entry as an Order and Final Judgment.
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Dated: California Sportfishing Protection Alliance

By:
Bill Jennings, Executive Director
Dated: City of Chico
By:
David Burkland, City Manager
APPROVED AS TO FORM:
LAW OFFICES OF ANDREW L. PACKARD
Dated: December _ , 2010 By:
Erik M. Roper
Attorneys for Plaintiff
CITY ATTORNEY FOR THE CITY OF CHICO
Dated: December 2010 By:

Lori Barker
Attorneys for Defendant
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ROBERT J. TUERCK (Bar No. 255741)
Jackson & Tuerck

P.O. Box 148

429 W. Main Street, Suite C

Quincy, CA 95971

Tel: (530) 283-0406

E-mail: bob@)jacksontuerck.com

ANDREW L. PACKARD (Bar No. 168690)
ERIK M. ROPER (Bar No. 259756)
HALLIE B. ALBERT (Bar No. 258737)
Law Offices of Andrew L. Packard

100 Petaluma Blvd. N., Suite 301

Petaluma, CA 94952

Tel: (707) 763-7227

Fax: (707) 763-9227

E-mail: Andrew@packardlawoffices.com

Attorneys for Plaintiff
CALIFORNIA SPORTFISHING
PROTECTION ALLIANCE
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA
CALIFORNIA SPORTFISHING Case No. 2:10-CV-00902-LKK-EFB
PROTECTION ALLIANCE, a non-profit
corporation, [PROPOSED] CONSENT AGREEMENT
Plaintiff,
(Federal Water Pollution Control Act,
Vs. 33 U.S.C. §§ 1251 to 1387)

CONTECH CONSTRUCTION PRODUCTS,
INC. an Ohio corporation, and DAN MOODY,
an individual

Defendants.

WHEREAS, Defendant CONTECH CONSTRUCTION PRODUCTS; INC. (hereinafter

“CONTECH”) owns an approximately 34-acre metal work facility, which manufactures metal
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culvert pipe, located at 2245 Canyon Creek Road in Redding, California (the “Facility”), and
Defendant DAN MOODY is an employee of CONTECH;
WHEREAS, CSPA and Defendants collectively shall be referred to as the “Parties;”
WHEREAS, the Facility collects and discharges storm water to Canyon Creek and
Canyon Creek ultimately flows into the Sacramento River, and the Sacramento-San Joaquin
Delta (a map of the Facility is attached hereto as Exhibit A and incorporated herein by
reference);
WHEREAS, storm water discharges associated with industrial activity are regulated
pursuant to the National Pollutant Discharge Elimination System (“NPDES”), General Permit
No. CAS000001 [State Water Resources Control Board], Water Quality Order No. 97-03-
DWQ), issued pursuant to Section 402 of the Clean Water Act, 33 U.S.C. § 1342 (hereinaftey
“General Permit”);
WHEREAS, on or about February 8, 2010 Plaintiff provided notice of Defendants’
alleged violations of the Act, and of its intention to file suit against Defendants, to the
Administrator of the United States Environmental Protection Agency (“EPA”); the Administrato:l
of EPA Region IX; the Executive Director of the State Water Resources Control Board (“Sﬁte
Board”); the Executive Officer of the Regional Water Quality Control Board, Central Valley
Region (“Regional Board”); and to Defendants, as required by the Act, 33 US.C. §
1365(b)(1)(A) (true and correct copies of CSPA’s notice letters are attached as Exhibit B and
incorporated herein by reference);
WHEREAS, Defendants deny the occurrence of the violations alleged in the Notices and
maintain that they have complied at all times with the provisions of the General Permit, the

Clean Water Act, and California Health & Safety Code sections 25249.5 et seq.;
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WHEREAS, CSPA filed a complaint (“Complaint”) against Defendants in the United

States District Court, Eastern District of California, on April 14, 2010 (the “Action™);
WHEREAS, for purposes of this Consent Agreement, the Parties stipulate that venue i4
proper in this Court, and that Defendants do not contest the exercise of jurisdiction by this Court
to enter this Consent Agreement;
WHEREAS, this Consent Agreement shall be submitted to the United States Department
of Justice for the 45-day statutory review period, pursuant to 33 U.S.C. § 1365(c); and shall
thereafter be submitted for approval by the Court, the date of which approval shall be referred to
herein as the “Court Approval Date;”
WHEREAS, at the time the Consent Agreement is submitted for approval to the United
States District Court, CSPA shall request a dismissal of all claims against both Defendants in the
Complaint with prejudice and the Parties shall stipulate and request that the Court retain
jurisdiction for the enforcement of this Consent Agreement as provided herein;
AND WHEREAS, the Parties agree that it is in their mutual interest to resolve tlng
matter without further litigation.
- NOW THEREFORE IT IS HEREBY STIPULATED BETWEEN THE PARTIES,
AND ORDERED AND DECREED BY THE COURT, AS FOLLOWS:

L COMMITMENT OF CONTECH

1. Compliance With General Permit and Clean Water Act. Beginnin
immediately, and throughout the Term of this Consent Agreement, (defined below at § 18),
Defendant CONTECH shall commence all measures needed to operate the Facility in full
compliance with applicable requirements of the General Permit and the Clean Water Act, subject

to any defenses available under the law.
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2. CONTECH’s Implementation of Specific Storm Water Best Management|
Practices. CONTECH shall implement the following structural and non-structural best
management practices (“BMPs”) to improve the storm water pollution prevention measures at
the Facility, as marked on Exhibit A:

(@ CONTECH shall apply an asphalt sealant to all paved areas of the Facility

previously used for the application of paint, as designated on Exhibit A, within thirty (30)

days of the Court Approval Date;

(b) CONTECH shall coat the metal roof and siding of the main fabricatin&
building and the metal siding of the office building with sealant to reduce metals leaching
from the metal roof and siding to storm water within sixty (60) days of the Court

Approval Date. The locations of these buildings are shown on Exhibit A;

(c) CONTECH shall conduct an elevation survey to identify all points of
storm water discharge at the Facility within sixty (60) days of the Court Approval Date;
(d) CONTECH shall annually vacuum and cover all drop inlets at the Facility,
during the Dry Season (June 1 through September 30) to reduce the amount of pollutants
entering the Facility's discharge points;
(¢) CONTECH shall design and install swales, berms and infiltration areas to

reduce and redirect storm water flow at the Facility no later than September 30, 2011,

except as set forth below. The locations of these swales, berms and infiltration areas are

generally set forth on Exhibit A and described as follows:
@) A parallel swale and berm at the northern end of the Facility yard
beginning at the base of the hill and running east along the northern property

boundary of the Facility;
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of Redding and other local land use authorities within seven (7) days of the Court

(ii)  Three (3) pairs of swales and berms perpendicular to the northemn

boundary swale and berm described above and running generally south east there

from; and

(iii)  Four (4) infiltration areas as generally designated on the attached Facility

map (Exhibit A). |

The Parties acknowledge that CONTECH’s installation of some of the drainage
features described in Paragraph 2(e) may be subject to various authorizations from state
and local agencies and that these agencies might require significant alteration of- the
drainage feature plans as set forth on Exhibit A. Contech agrees to submit plans and / or

applications to obtain necessary approvals to construct the drainage features to the City

Approval Date. Contech shall notify CSPA pursuant to the Notice provisions herein (at1{
24) within seven (7) days of any local authority requiring significant alteration of the
drainage features set forth on Exhibit A. Contech shall apply for any additional state or
federal permits or authorizations within thirty (30) days of the end of any appeal or
review period applicable to Contech's local authorizations. In the event Contech iy
unable to complete construction of any drainage features described on Exhibit A by
September 30, 2011 due to authorization delays, Contech shall complete construction o
those drainage features by September 30, 2012 and the Term of this Consent Agreement
shall be extended until May 30, 2015;

® CONTECH shall remove the two (2) existing catch basins located in the
northern yard of the Facility that lead to Outfall #1 within sixty (60) days of the Court

Approval Date;
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(g) CONTECH shall install concrete pads beneath the roll out racks of the
Facility’s “Helcor” machines and install a concrete berm around the Facility’s arch
presses no later than October 1, 2011;

(h) CONTECH shall install a filtration system near the Facility’s palletizing|
rack no later than October 1, 2011;

@) CONTECH shall add additional vegetation and rock to the existing bio
swale within thirty (30) days of the Court Approval Date and shall continue to maintain
the swale to prevent erosion;

G) CONTECH shall discontinue asphalt dipping operations in the northern
yard of the Facility and shall discontinue the cleaning of air filters in the adjacent
washout area within thirty (30) days of the Court Approval Date;

(k) CONTECH shall employ the use of a regenerative sweeper annually to
sweep the paved areas of the Facility no more than seven (7) days immediately prior to
the commencement of each of the Wet Seasons occurring during the Term of thig

Consent Agreement;

) CONTECH shall conduct regular sweeping of the paved areas of the
Facility using a magnetic sweeper once per week during the Wet Season (October 1
through May 30) and once per month during the Dry Season (June 1 through September
30);

(m) CONTECH shall conduct sweeping of the paved areas of the Facility

using a regenerative sweeper once per month during the Wet Season (October 1 through

May 30);
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(n)  CONTECH shall keep a recorded log of all sweeping activities performed
at the Facility. A sample blank log form will be included in the Facility’s SWPPP;

3. SWPPP Amendments/Additional BMPs. Within 30 days of the Court Approval
Date, CONTECH shall formally amend the SWPPP for the Facility to incorporate all of the
relevant requirements of this Consent Agreement, as well as the revised Facility map attached
hereto as Exhibit A.

4. Sampling Frequency. CONTECH shall collect and analyze samples from four
(4) Qualifying Storm Events (“QSE”), as set forth in the General Permit' for sampling purposes,
in each of the Wet Seasons occurring during the Term of this Consent Agreement. The QSE
sample results shall be compared with the values set forth in Exhibit C, attached hereto, and
incorporated herein by reference. If the results of any QSE samples exceed the parameter values
set forth in Exhibit C, CONTECH shall comply with the “Action Memorandum™ requirements
set forth below (at ] 6).

5. Sampling Parameters. All QSE samples shall be analyzed for each of the
constituents listed in Exhibit C by a laboratory accredited by the State of California. QSE
samples collected from the Facility shall be delivered to the laboratory as soon as possible to
ensure that sample “hold time” is not exceeded. Analytical methods used by the laboratory shall
be adequate to detect the individual constituents at or below the values specified on Exhibit Cl
Sampling results shall be provided to CSPA within seven (7) days of CONTECH’s receipt of the

laboratory report from each QSE sampling event pursuant to the Notice provisions below.

! “Qualifying Storm Events” under the General Permit are those events in which (i) the samples taken are
preceded by at least three (3) working days during which no storm water discharges from the Facility
have occurred; (ii) the samples are collected within the first hour that flow is observed at the Dischargé
Point being sampled; and (iii) the samples are collected during daylight and scheduled facility operating
hours.
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6. “Action Memorandum” Trig#er; CSPA Review of “Action Memorandum”;
Meet-and-Confer. If any QSE sample taken during the Wet Seasons occurring during the Term
of this Agreement exceeds the evaluation levels set forth in Exhibit C, CONTECH shall preparé
a written statement discussing the exceedance(s), the possible cause and/or source of the
exceedance(s), and additional measures that will be taken to address and eliminate the problem
and future exceedances (“Action Memorandum™). The Action Memorandum shall be provided tg
CSPA no later than thirty (30) days after CONTECH’s receipt of the sample results at issue
Recognizing that a SWPPP is an ongoing iterative process meant to encourage innovative BMPs,
such additional measures may include, but are not limited to, taking confirmation samples,
further material improvements to the storm water collection and discharge system, changing the
frequency of Facility sweeping, changing the type and extent of storm water filtration media or
modifying other industrial activities or management practices at the Facility. Such additional
measures, to the extent feasible, shall be implemented no later than sixty (60) days after the due
date of the Action Memorandum. Within fourteen (14) days of implementation, the Facility]
SWPPP shall be amended to include all additional BMP measures designated in the Action
Memorandum. CSPA may review ?.nd comment on an Action Memorandum and suggest any
additional pollution prevention measures it believes are appropriate; however, CSPA’s failure to
do so shall not be deemed to constitute agreement with the proposals set forth in the Action
Memorandum. Upon request by CSPA, CONTECH agrees to meet and confer in good faith (at
the Facility, if requested by CSPA) regarding the contents and sufficiency of the Action
Memorandum.

7. Inspections During the Term 61' this Agreement. In addition to any sitg

inspections conducted as part of the meet-and-confer process concerning an Action
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Memorandum as set forth above, CONTECH shall permit representatives of CSPA to perform up
to three (3) physical inspections of the Facility during the Term of this Consent Agreement|
These inspections shall be performed by CSPA’s counsel and consultants and may include
stormwater water quality sampling, photographing, and/or videotaping and CSPA shall provide
CONTECH with a copy of all sampling reports, photographs and/or video. CSPA shall provide
at least forty-eight (48) hours advance Notice (as set forth in § 24) of such physical inspection,
except that CONTECH shall have the right to deny access if circumstances would make thej
inspection unduly burdensome and pose significant interference with business operations of
CONTECH or its attorney, or threaten the safety of individuals. In such case, CONTECH shall
specify at least three (3) dates within the two (2) weeks thereafter upon which a physical
inspection by CSPA may proceed. CONTECH shall not make any material alterations to Facility,
conditions during the period between receiving CSPA’s initial forty-eight (48) hour advance
notice and the start of CSPA’s inspection that CONTECH would not otherwise have made but
for receiving notice of CSPA’s request to conduct a physical inspection of the Facility, exceptingr
any actions taken in compliance with any applicable laws or regulations. CONTECH shall
provide CSPA with written documentation of any alterations to Facility conditions during the
period between receivihg CSPA’s notice of inspection and the start of CSPA’s inspection,
Nothing herein shall be construed to prevent CONTECH from continuing to implement any
BMPs identified in the SWPPP during the period prior to an inspection by CSPA or at any time.

8. CONTECH’s Communications with Regional and State Boards. During the
Term of this Consent Agreement, CONTECH shall provide CSPA with copies of all documentj
submitted to the Regional Board or the State Board concerning storm water discharges from the

Facility, including, but not limited to, all documents and reports submitted to the Regional Board
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and/or State Board as required by the General Permit. Such documents and reports shall be
provided to CSPA pursuant to the Notice provisions herein (at ] 24) and contemporaneously

with CONTECH’s submission to such agencies.

9. SWPPP Amendments. CONTECH shall provide CSPA with a copy of any
amendments to the Facility SWPPP made during the Term of the Consent Agreement within
fourteen (14) days of such amendment.

IL MITIGATION, COMPLIANCE MONITORING AND FEES AND COSTS

10.  As mitigation of the Clean Water Act violations alleged in CSPA Complaint|
CONTECH agrees to pay the sum of $42,500 within fifteen (15) days after the Court Approval
Date to the Rose Foundation for Communities and the Environment for the sole purpose of
providing grants to environmentally beneficial projects related to Canyon Creek, the Sacramento
River or its tributaries, and/or the Sacramento-San Joaquin River Delta. Payment shall be
provided to the Rose Foundation as follows: Rose Foundation, 6008 College Avenue, OaklandT
CA 94618, Attn: Tim Little. The Rose Foundation shall provide notice to the Parties within thirty]
(30) days of when the funds are dispersed by the Rose Foundation, setting forth the recipient and
purpose of the funds.

11. CONTECH agrees to reimburse CSPA in the amount of $38,025 to defray
CSPA’s reasonable investigative, expert, consultant and attorneys’ fees and costs, incurred as &
result of investigating the activities at the Facility, bringing the Action and negotiating aL
resolution in the public interest. Such payment shall be made to the Jackson & Tuerck Attorney-
Client Trust Account within fifteen (15) days after the Court Approval Date.

12. Compliance Monitoring Funding. To defray CSPA’s reasonable investigative,

expert, consultant and attorneys’ fees and costs associated with monitoring CONTECH’S
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compliance with this Consent Agreement, CONTECH agrees to contribute three payments oA
$5,000, to a compliance monitoring fund maintained by CSPA. Compliance monitoring activitiesﬂ
may include, but shall not be limited to, site inspections, review of water quality samplin&
reports, review of annual reports, discussions with representatives of CONTECH concerning the
Action Memoranda refefenced above, and potential changes to compliance requirements herein,
preparation for and participation in meet-and-confer sessions, water quality sampling and
analysis, and compliance-related activities. The first such payment in the amount of $5,000 shall]
be made payable to the Jackson & Tuerck Attomey-Client Trust Account on or before August 1,
2011, with the second installment due on August 1, 2012, and the third installment due on
August 1, 2013.

III. DISPUTE RESOLUTION AND ENFORCEMENT OF CONSENT AGREEMENT

13.  With the exception of the timelines set forth above for addressing exceedances of
values specified on Exhibit C and Action Memoranda, if a dispute under this Consent Agreement
arises, or either CSPA or CONTECH believes that a breach of this Consent Decree has occurred,
CSPA and CONTECH shall meet and confer within seven (7) days of receiving wﬁtten
notification from the other Party of a request for a meeting to determine whether a violation hag
occurred and to develop a mutually agreed upon plan, including implementation dates, to resolve
the dispute. If CSPA and CONTECH fail to meet and confer, or the meet-and-confer does nof
resolve the issue, after at least seven (7) days have passed after the meet-and-confer occurred o
should have occurred, either CSPA or CONTECH shall be entitled to all rights and remedies
under the law, including filing a motion with the District Court of California, Eastern District,
which shall retain jurisdiction over the Action for the limited purposes of enforcement of the

terms of this Consent Agreement. The Parties shall be entitled to seck fees and costs incurred in
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14, CSPA Waiver, Release and Covenant Not to Sue.

(@  Upon Court approval and entry of this Consent Agreement, CSPA, on itq
own behalf and on behalf of its members, subsidiaries, successors, assigns, directors,
officers, agents, attorneys, representatives, and employees, releases Defendants and their
officers, directors, employees, shareholders, parents, subsidiaries, and affiliates, and each
of their predecessors, successors and assigns, and each of their agents, attorneys,
consultants, and other representatives (each a ‘“Released Defendant Party”) from, and
waives all claims which arise from or pertain to the Action, including, without limitation,
all claims for injunctive relief, damages, penalties, fines, sanctions, mitigation, feeg
(including fees of attorneys, experts, and others), costs, expenses or any other sum
incurred or claimed or which could have been claimed in this Action, for the alleged
failure of Defendants to comply with the Clean Water Act at the Facility, up to the
Termination Date of this Consent Agreement.

(b) For the period beginning on the Court Approval Date and ending on the
Termination Date, CSPA agrees that neither CSPA, its officers, executive staff, members
of its governing board nor any organization under the control of CSPA, its officers,
executive staff, or members of its governing board, will file any lawsuit against
Defendants seeking relief for the alleged violations of the Clean Water Act or violationg
of the General Permit occurring at the Facility. CSPA further agrees that, beginning on

the Court Approval Date and ending on the Termination Date, CSPA will not support
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other lawsuits, by providing financial assistance, personal time or other affirmative

actions, against Defendants that may be proposed by other groups or individuals who

would rely upon the citizen suit provision of the Clean Water Act to challenge

Defendants’ compliance with the Clean Water Act or the General Permit.

15.  Defendants’ Waiver and Release. Defendants, on their own behalf and on behalf
of those Released Defendant Parties under its control, releases CSPA (and its officers, directors,
employees, members, parents, subsidiaries, and affiliates, and each of their successors and
assigns, and its agents, attorneys, and other representative) from, and waives all claims which
arise from or pertain to the Action, including all claims for fees (including fees of attorneys,
experts, and others), costs, expenses or any other sum incurred or claimed or which could have
been claimed for matters associated with or related to the Action.

16.  Upon the Court Approval Date, the Parties shall file with the Court a Stipulation
and Order that shall provide that:

(@  the Complaint and all claims therein shall be dismissed with prejudice
pursuant to Federal Rule of Civil Procedure 41(a)(2); and
(b)  the Court shall fetain and have jurisdiction over the Parties with respect to
disputes arising under this Consent Agreement. Nothing in this Consent Agreement shall
be construed as a waiver of any Party’s right to appeal from an order that arises from an
action to enforce the terms of this Consent Agreement.

IV. MISCELLANEOUS PROVISIONS

17.  The Parties enter into this Consent Agreement for the purpose of avoidiné
prolonged and costly litigation. Nothing in this Consent Agreement shall be construed as, and

Defendants expressly do not intend to imply, an admission as to any fact, finding, issue of law,
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or violation of law, nof shall compliance with this Consent Agreement constitute or be construed
as an admission by Defendants of any fact, finding, conclusion, issue of law, or violation of law,
However, this paragraph shall not diminish or otherwise affect the obligation, responsibilities,
and duties of the Parties under this Consent Agreement.

18.  The Term of this Consent Agreement shall be from the Court Approval Date until
May 30, 2014, except as provided in Paragraph 2(e) whereby the Term may be extended until
May 30, 2015. The Termination Date shall be May 30, 2014 unless extended pursuant to
Paragraph 2(e) of this Agreement to May 30, 2015.

19. The Consent Agreement may be executed in one or more counterparts which,
taken together, shall be deemed to constitute one and the same document. An executed copy off
this Consent Agreement shall be valid as an original.

20. In the event that any of the provisions of this Consent Agreement is held by g
court to be unenforceable, the validity of the enforceable provisions shall not be adversely
affected.

21.  The language in all parts of this Consent Agreement, unless otherwise stated, shall
be construed according to its plain and ordinary meaning. This Consent Agreement shall be
construed pursuant to California law, without regarding to conflict of law principles.

22.  The undersigned are authorized to execute this Consent Agreement on behalf of
their respective parties and have read, understood and agreed to be bound by all of the terms and
conditions of this Consent Agreement.

23.  All agreements, covenants, representations and warranties, express or implied,
oral or written, of the Parties concerning the subject matter of this Consent Agreement arg

contained herein. This Consent Agreement and its attachments are made for the sole benefit off

14

[PROPOSED] CONSENT AGREEMENT




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

the Parties, and no other person or entity shall have any rights or remedies under or by reason of
this Consent Agreement, unless otherwise expressly provided for therein.

24, Notices. Any notices or documents required or provided for by this Consenﬁ
Agreement or related thereto that are to be provided to CSPA pursuant to this Consent
Agreement shall be hand-delivered or sent by U.S. Mail, postage prepaid, and addressed ag
follows or, in the alternative, shall be sent by electronic mail transmission to the email addresseg
listed below:

Bill Jennings, Executive Director
California Sportfishing Protection Alliance
3536 Rainier Avenue

Stockton, CA 95204

E-mail: DeltaKeep@aol.com

With copies sent to:

Robert J. Tuerck, Esq.

Jackson & Tuerck

P.O. Box 148

429 W. Main Street, Suite C
Quincy, CA 95971

Tel: 530-283-0406

Fax: 530-283-0416

E-mail: Bob@JacksonTuerck.com

And to:

Andrew L. Packard

Law Offices of Andrew L. Packard

1090 Petaluma Boulevard North, Suite 301
Petaluma, CA 94952

Tel: (707) 763-7227

E-mail: Andrew@packardlawoffices.com

Any notices or documents required or provided for by this Consent Agreement or related thereto

that are to be provided to Defendants pursuant to this Consent Agreement shall be sent by U.S,
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Mail, postage prepaid, and addressed as follows or, in the alternative, shall be sent by electronid

mail transmission to the email addresses listed below:

If to CONTECH:

Thomas D. Singer

Contech Construction Products Inc.
9025 Centre Pointe Drive, Suit 400
West Chester, Ohio 45069

Tel: 513-645-7400

Fax.: 513-745-7502

E-mail: SingerT@contech-cpi.com

With copies sent to:

Jill A. Weller, Esq.

Keating Muething & Klekamp PLL
One East Fourth Street, Suite 1400
Cincinnati, Ohio 45202

Tel: 513-579-6980

Fax.: 513-579-6457

E-mail: jweller@kmklaw.com

If to Dan Moody:

Dan L. Moody

Contech Construction Products Inc.

9025 Centre Pointe Drive, Suite 400
West Chester OH 45069

Tel: (513) 645-7055

Fax: (513) 645-7994

E-mail: dmoody@contech-cpi.com

With copies sent to:

Jill A. Weller, Esq.

Keating Muething & Klekamp PLL
One East Fourth Street, Suite 1400
Cincinnati, Ohio 45202

Tel: 513-579-6980

Fax.: 513-579-6457

E-mail: jweller@kmklaw.com
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Each Party shall promptly notify all other Parties of any change in the above-listed contact
information.

25.  Signatures of the Parties transmitted by facsimile or email shall be deemed
binding.

26. No Party shall be considered to be in default in the performance of any of it
obligations when a failure to perform is due to a “Force Majeure.” A Force Majeure event is any
circumstances beyond the Party’s reasonable control, including, without limitation, any act of
God, war, fire, earthquake, flood, and restraint by court order or public authority. A Force
Majeure event does not include normal inclement weather, such as anything less than or equal to
a 100 year/24-hour storm event, or inability to pay. Any Party seeking to rely upon thig
paragraph shall have the burden of establishing that it could not reasonably have been expected
to avoid, and which by exercise of due diligence has been unable to overcome, the Force
Majeure.

27.  If for any reason the Court should decline to approve this Consent Agreement in
the form presented, the Parties shall use reasonable efforts to work together to modify the
Consent Agreement within thirty (30) days so that it is acceptable to the Court. If the Parties arg
unable to modify this Consent Agreement in a mutually acceptable manner, this Consent
Agreement shall become null and void.

28.  This Consent Agreement shall be deemed to have been drafied equally by the
Parties, and shall not be interpreted for or against any Party on the ground thét any such party
drafted it.

29. This Consent Agreement and the attachments contain all of the terms and

conditions agreed upon by the Parties relating to the matters covered by the Consent Agreement,
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CONFIDENTIAL SETTLEMENT COMMUNICATION
and supersede any and all prior and contemporaneous agreements, negotiations, correspondence,
understandings, and communications of the Parties, whether oral or written, respecting the
matters covered by this Consent Agreement. This Consent Agreement may be amended o1
modified only by a writing signed by the Parties or their authorized representatives, and then by
order of the Court.

30.  Except in case of an emergency but subject to the regulatory authority of any
applicable governmental authority, any breach of or default under this Consent Agreement
capable of being cured shall be deemed cured if, within five (5) days of first receiving notice of
the alleged breach or default, or within such other period approved in writing by the Party
making such allegation, which approval shall not be unreasonably withheld, the party allegedly
in breach or default has completed such cure or, if the breach or default can be cured but is nof
capable of being cured within such five (5) day period, has commenced and is diligently
pursuing to completion such cure.

The Parties hereto enter into this Consent Agreement and respectfully submit it to the

Court for its approval and entry as an Order and Final Judgment.

Dated: December 15, 2010 California Spoxtﬁshmg Protection Alliance
:mmgr:lms o=Californis Sportfishing
/ Protection Alllance, ou,
B y: ({/( emi}:ddnknp.oaolm c=US

Bill Jennings, Executive Director

Dated:  /2/5/0 Contech Construgton Pro ucts Inc.

S
" iy R /J@J

Dated:  /2// e Dan Moody
By: M W
Dan Moody l/
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EXHIBIT A — Facility Site
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EXHIBIT ‘A’

First Page — Aerial view noting BMP’s constructed prior to 2010
Second Page — Legend and Notes of BMP’s noted on First Page

Third Page — BMP improvements made in 2010 and Future BMP improvements planned
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CONTECH Construction Products CMP Plant

Redding, CA
LEGEND AND NOTES:
Map Reference
No. Description
1 Parking Lot (Paved in June 2004)
2 Monitored Stormwater Outfalls
3 Asphalt Pavement (Placed Spring 2006)
4 Paved in Fall 2006

Old Fabrication Building Location. Removed
5 and

Replaced with Paved Surface

6 Blacktop Pavement.
(Patched, Repaired, and Layered in Spring
2006)

7 9'x21' CONTECH Stormfilter Vault

with 44 StormFilter Cartridges

8 CONTECH TR24RD X 2
Catch Basin Insert
9 CONTECH Single Stage
2 Cartridge Downspout StormFilter
10 CONTECH TR24236
Catch Basin Insert
11 Bioswale
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EXHIBIT B - Notice of Violation
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February 8, 2010

VIA CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Mr. Ronald C. Ifgeating Mr. Dan Moody

President, Chief Executive Officer Facilit

Contech Construction Products, Inc. Cz:)c;t;cyh%;::;r:tt:;cﬁ on
9025 Centre Point Drive, Suite 400 1001 Grove St

West Chester, Ohio 45069 Middletown, Ohio 45044
Mr. Leonard Osborn Mr. Jeff Hallam

Contech Construction Products Contech Construction Products
2245 Canyon Creek Road 2245 Canyon Creek Road
Redding, California 96001 Redding, California 96001

Re: Notice of Violations and Intent to File Suit Under the Federal Water
Pollution Control Act

Dear Sir:

I am writing on behalf of the California Sportfishing Protection Alliance
(“CSPA”) in regard to violations of the Clean Water Act (“the Act”) occurring at the
culvert pipe manufacturing facility owned and operated by Contech Construction
Products (“Contech™), located at 2245 Canyon Creek Road, Redding, CA 96001 (“the
Facility”’). The WDID identification number for the Facility is SR451002236. CSPA is a
non-profit public benefit corporation dedicated to the preservation, protection, and
defense of the environment, wildlife and natural resources of the Sacramento River and
other California waters. This letter is being sent to you as the responsible owners,
officers, or operators of Contech.

This letter addresses Contech’s unlawful discharges of pollutants from the Facility
directly, and indirectly via the local storm water conveyance system, into Canyon Creek,
which is a tributary to the Sacramento River and the Sacramento-San Joaquin Delta. This
letter addresses the ongoing violations of the substantive and procedural requirements of
the Federal Water Pollution Control Act, (“the Clean Water Act”) and National Pollutant
Discharge Elimination System (“NPDES”) General Permit No. CAS000001, State Water
Resources Control Board Water Quality Order No. 92-12-DWQ, as amended by Order
No. 97-03-DWQ (“General Industrial Storm Water Permit”).

CSPA is particularly concerned about these ongoing unlawful discharges because
Contech is well aware of issues regarding its compliance with the General Industrial
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Storm Water Permit, as it manufactures various piping materials used specifically for
drainage treatment and storm-water detention/retention systems that are employed as Best
Management Practices (“BMPs”) for compliance with that same permit at other facilities
located throughout California. It is CSPA’s intention, though this letter, to bring these
violations to Contech’s attention so that they may be resolved in a comprehensive and
efficient manner.

Section 505(b) of the Clean Water Act provides that sixty (60) days prior to the
initiation of a civil action under Section 505(a) of the Act (33 U.S.C. § 1365(a)), a citizen
must give notice of intent to file suit. Notice must be given to the alleged violator, the
U.S. Environmental Protection Agency (“the EPA”), and the State in which the violations
occur.

As required by the Clean Water Act, this Notice of Violation and Intent to File
Suit provides notice of the violations that have occurred, and continue to occur, at the
Facility. Consequently, Contech is hereby placed on formal notice by CSPA that, after
the expiration of sixty (60) days from the date of this Notice of Violation and Intent to
File Suit, CSPA intends to file suit in federal court against Contech under Section 505(a)
of the Clean Water Act (33 U.S.C. § 1365(a)), for violations of the Clean Water Act and
the General Industrial Storm Water Permit. These violations are described more fully

below.

L Background.

On March 31, 1992, Contech submitted its notice of intent to comply (“NOI”)
with the terms of the General Industrial Storm Water Permit. The Facility manufactures
culvert pipe and is classified as a sheet metal work facility under Standard Industrial
Classification code 3444, and as a coating, engraving, and allied services NEC facility
under Standard Industrial Classification code 3479. Contech is not a member of any
monitoring group. The Facility collects and discharges storm water from its 33-acre
industrial site through at least three discharge points to storm water drains which drain to
Canyon Hallow Creek and, ultimately, to the Delta.

The Central Valley Regional Water Quality Control Board (the “Regional Board”
or “Board™) has identified waters of the Delta as failing to meet water quality standards
for unknown toxicity, electrical conductivity, numerous pesticides, and mercury. See
http://www.swrcb.ca.gov/tmdl/docs/2002reg5303dlist.pdf.

The Regional Board has established water quality standards for the Sacramento
River and the Delta in the “Water Quality Control Plan for the Sacramento River and San
Joaquin River Basins,” generally referred to as the Basin Plan. The Basin Plan includes a
narrative toxicity standard which states that “[a]ll waters shall be maintained free of toxic
substances in concentrations that produce detrimental physiological responses in human,
plant, animal, or aquatic life.” For the Delta, the Basin Plan establishes standards for
several metals, including (at a hardness of 40 mg/L) 0.1 mg/L for copper, 0.3 mg/L for




Notice of Violation and Intent To File Suit
February 8, 2005
Page 3 of 14

iron, and 0.016 mg/L for zinc. Id. at I1I-4.00. The Basin Plan states that “[a]t a
minimum, water designated for use as domestic or municipal supply (MUN) shall not
contain lead in excess of 0.015 mg/L.” /d. at I1I-3.00. The Basin Plan also provides that
“[t]he pH shall not be depressed below 6.5 nor raised above 8.5.” Id. at I1I-6.00. The
Basin Plan also prohibits the discharges of oil and grease, stating that “[w]aters shall not
contain oils, greases, waxes, or other materials in concentrations that cause nuisance,
result in a visible film or coating on the surface of the water or on objects in the water, or
otherwise adversely affect beneficial uses.” /d. at I11-5.00

The Basin Plan also provides that “[a]t a minimum, water designated for use as
domestic or municipal supply (MUN) shall not contain concentrations of chemical
constituents in excess of the maximum contaminant levels (MCLs).” Id., p. IlI-3.0. The
EPA has issued a recommended water quality criteria for aluminum for freshwater
aquatic life protection of 0.087 mg/L. EPA has established a secondary MCL, consumer
acceptance limit for aluminum of 0.05 mg/L to 0.2 mg/L. EPA has established a
secondary MCL, consumer acceptance limit for the following: zinc — 5.0 mg/L; copper —
1.0 mg/L; manganese — 0.05 mg/L; and iron — 0.3 mg/L. EPA has established a primary
MCL, consumer acceptance limit for the following: chromium — 0.1 mg/L; copper — 1.3
mg/L; and lead — 0.0 (zero) mg/L. See http://www.epa.gov/safewater/ mcl.html. The
California Department of Health Services has also established the following MCL,
consumer acceptance levels: aluminum ~ 1.0 mg/L (primary) and 0.2 mg/L (secondary);
chromium — 0.5 mg/L (primary); copper — 1.0 (secondary); iron — 0.3 mg/L; manganese —
0.05 mg/L (secondary); nitrate+nitrite (as nitrogen) — 1.0 mg/L (primary); and zinc - 5.0
mg/L. See California Code of Regulations, title 22, §§ 64431, 64449.

The EPA has also issued numeric receiving water limits for certain toxic
pollutants in California surface waters, commonly known as the California Toxics Rule
(“CTR”). 40 CFR §131.38. The CTR establishes the following numeric limits for
freshwater surface waters: copper — 0.013 mg/L (maximum concentration) and 0.009
mg/L (continuous concentration); lead — 0.065 mg/L (maximum concentration) and
0.0025 mg/L (continuous concentration); zinc — 0.12 mg/L (maximum concentration) and
0.12 mg/L (continuous concentration).

The Regional Board has also identified waters of the Delta as failing to meet
water quality standards for unknown toxicity, electrical conductivity, numerous
pesticides, and mercury. See http:/www.swrcb.ca.gov/tmdl/docs/2002regS303dlist.pdf.
Discharges of listed pollutants into an impaired surface water may be deemed a
“contribution” to the exceedance of CTR, a water quality standard, and may indicate a
failure on the part of a discharger to implement adequate storm water pollution control
measures. See Waterkeepers Northern Cal. v. Ag. Indus. Mfg., Inc., 375 F.3d 913, 918
(9™ Cir. 2004); see also Waterkeepers Northern Cal. v. Ag. Indus. Mfg., Inc., 2005 WL
2001037 at *3, 5 (E.D. Cal., Aug. 19, 2005)(finding that a discharger covered by the
General Industrial Storm Water Permit was “subject to effluent limitation as to certain
pollutants, including zinc, lead, copper, aluminum and lead” under the CTR).
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The General Industrial Storm Water Permit incorporates benchmark levels
established by EPA as guidelines for determining whether a facility discharging industrial
storm water has implemented the requisite best available technology economically
achievable (“BAT™) and best conventional pollutant control technology (“BCT”’). The
following benchmarks have been established for pollutants discharged by Contech: pH —
6.0-9.0; total suspended solids — 100 mg/L; oil & grease — 15.0 mg/L; aluminum — 0.75
mg/L; iron — 1.0 mg/L; magnesium — 0.0636 mg/L; manganese — 1.0 mg/L; nitrate +
nitrite oxygen — 0.68 mg/L; and zinc — 0.117 mg/L. The State Water Quality Control
Board also proposed adding a benchmark level for specific conductance of 200 umho/cm.

IL Pollutant Discharges in Violation of the NPDES Permit.

Contech has violated and continues to violate the terms and conditions of the
General Industrial Storm Water Permit. Section 402(p) of the Act prohibits the discharge
of storm water associated with industrial activities, except as permitted under an NPDES
permit (33 U.S.C. § 1342) such as the General Industrial Storm Water Permit. Discharge
Prohibition A(1) of the General Industrial Storm Water Permit prohibits the discharge of
materials other than storm water (defined as non-storm water discharges) that discharge
either directly or indirectly to waters of the United States. Discharge Prohibition A(2) of
the General Industrial Storm Water Permit prohibits storm water discharges and
authorized non-storm water discharges that cause or threaten to cause pollution,
contamination, or nuisance.

The General Permit prohibits any discharges of storm water associated with
industrial activities that have not been subjected to BAT or BCT. Effluent Limitation
B(3) of the General Permit requires dischargers to reduce or prevent pollutants in their
storm water discharges through implementation of BAT for toxic and nonconventional
pollutants and BCT for conventional pollutants. BAT and BCT include both
nonstructural and structural measures. General Permit, Section A(8). Conventional
pollutants are total suspended solids (“TSS”), oil and grease (“O&G"), pH, biochemical
oxygen demand (“BOD”), and fecal coliform.

Receiving Water Limitation C(1) of the General Industrial Storm Water Permit
prohibits storm water discharges and authorized non-storm water discharges to surface or
groundwater that adversely impact human health or the environment. Receiving Water
Limitation C(2) of the General Industrial Storm Water Permit also prohibits storm water
discharges and authorized non-storm water discharges that cause or contribute to an
exceedance of any applicable water quality standards contained in a Statewide Water
Quality Control Plan or the applicable Regional Board’s Basin Plan.

A. Contech Has Discharged Storm Water Containing Pollutants in
Violation of the Permit. '

Contech has discharged and continues to discharge stormwater with gnacceptable
levels of total suspended solids (TSS), zinc (Zn), iron (Fe), aluminum (Al), oil and grease
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(O&G), nitrate + nitrite (N+N), and magnesium (Mg) in violation of the General
Industrial Storm Water Permit. These high pollutant levels have been documented during
significant rain events, including the rain events indicated in the table of rain data
attached hereto. Contech’s Annual Reports and Sampling and Analysis Results confirm
discharges of materials other than stormwater and specific pollutants in violation of the
Permit provisions listed above. Self-monitoring reports under the Permit are deemed
“conclusive evidence of an exceedance of a permit limitation.” Sierra Club v. Union Oil,

813 F.2d 1480, 1493 (Sth Cir. 1988).

The following discharges of pollutants from the Contech Facility have violated
Discharge Prohibitions A(1) and A(2) and Receiving Water Limitations C(1) and C(2) of
the General Industrial Storm Water Permit:

1, Discharges of Storm Water Containing Total Suspended Solids (TSS) at
Concentrations in Excess of EPA Multi-Sector Benchmark Values.

Date Outfall Parameter | Concentration | EPA
in Discharge | Benchmark
Value
02/22/2007 | Outfall #2 TSS 241 mg/L 100 mg/L
10/16/2007 | Outfall #2 TSS 104 mg/L 100 mg/L
10/16/2007 | Outfall #3 TSS 745 mg/L 100 mg/L

2. Discharges of Storm Water Containing Zinc (Zn) at Levels in Excess of

EPA Multi-Sector Benchmark Values.

Date Outfall Parameter | Concentration | EPA
in Discharge | Benchmark
' Value

11/02/2006 | Qutfall #2 Zn 2.22 mg/L 0.117 mg/L
11/02/2006 | Outfall #3 Zn 0.905 mg/L 0.117 mg/L
02/22/2007 | Outfall #2 Zn 1.05 mg/L 0.117 mg/L
02/22/2007 | Outfall #3 Zn 0.266 mg/L 0.117 mg/L
10/16/2007 | Outfall #2 Zn 0.549 mg/L 0.117 mg/L
10/16/2007 | Outfall #3 Zn 7.40 mg/L. 0.117 mg/L
01/21/2008 | Outfall #2 Zn 0.937 mg/L 0.117 mg/L
01/21/2008 | Outfall #3 Zn 0.464 mg/L 0.117 mg/L
01/22/2009 | Outfall #2 Zn 1.61 mg/L 0.117 mg/L
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3. Discharges of Storm Water Containing Iron (Fe) at Concentrations in
Excess of EPA Multi-Sector Benchmark Values.

Date Outfall Parameter | Concentration | EPA
in Discharge | Benchmark
Value

11/02/2006 | Outfall #2 Fe 6.48 mg/L 1.0 mg/L
11/02/2006 | Outfall #3 Fe 6.03 mg/L 1.0 mg/L
02/22/2007 | Outfall #2 Fe 5.92 mg/L 1.0 mg/L
02/22/2007 | Outfall #3 Fe 1.29 mg/L 1.0 mg/L
10/16/2007 | Outfall #2 Fe 5.56 mg/L 1.0 mg/L
10/16/2007 | Outfall #3 Fe 42.3 mg/L 1.0 mg/L
01/21/2008 | Outfall #2 Fe 2.34 mg/L 1.0 mg/L
01/21/2008 | Outfall #3 Fe 1.98 mg/L 1.0 mg/L
01/22/2009 | Outfall #2 Fe 3.74 mg/L 1.0 mg/L

4. Discharges of Storm Water Containing Aluminum (Al) at
Concentrations in Excess of EPA Multi-Sector Benchmark Values.

Date Outfzall Parameter | Concentration | EPA
in Discharge | Benchmark
- Value

11/02/2006 | Outfall #2 Al 4.48 mg/L. 0.75 mg/L
11/02/2006 | Outfall #3 Al 4.73 mg/L 0.75 mg/L
02/22/2007 | Outfall #2 Al 3.54 mg/L 0.75 mg/L
02/22/2007 | Outfall #3 Al 0.907 mg/L 0.75 mg/L
10/16/2007 | Outfall #2 Al 4.05 mg/L 0.75 mg/L
10/16/2007 | Outfall #3 Al 29.3 mg/L 0.75 mg/L
01/21/2008 | Outfall #2 Al 1.66 mg/L 0.75 mg/L
0172172008 | Outfall #3 Al 1.17 mg/LL 0.75 mg/L
01/22/2009 | Outfall #2 Al 2.73 mg/L 0.75 mg/L

5. Discharges of Storm Water Containing Oil & Grease (0&G) at
Concentrations in Excess of EPA Multi-Sector Benchmark Values.

Date Outfall Parameter | Concentration | EPA
’ ' in Discharge | Benchmark
Value
11/02/2006 | Outfall #3 0&G 40.3 mg/L 15 mg/L
10/16/2007 | Outfall #2 0&G 25.0 mg/L 15 mg/L




Notice of Violation and Intent To File Suit

February 8, 2005
Page 7 of 14

6. Discharges of Storm Water Containing Nitrate + Nitrite Nitrogen (N+N)

at Concentrations in Excess of EPA Multi-Sector Benchmark Values.

Date Outfall Parameter | Concentration | EPA
in Discharge | Benchmark
Value
11/02/2006 | Outfall #2 N+N 0.87 mg/L 0.68 mg/L
11/02/2006 | Outfall #3 N+N 0.83 mg/L 0.68 mg/L

A Discharges of Storm Water Containing Magnesium (Mg) at
Concentrations in Excess of EPA Multi-Sector Benchmark Values.

Date Outfall Parameter | Concentration | EPA

in Discharge | Benchmark

Value

11/02/2006 | Outfall #2 Mg 3.00 mg/L 0.0636 mg/L
11/02/2006 | Outfall #3 Mg 4.00 mg/L 0.0636 mg/L
02/22/2007 | Outfall #2 Mg 1.00 mg/L 0.0636 mg/L
02/22/2007 | Outfall #3 Mg 0.50 mg/L 0.0636 mg/L
10/16/2007 | Outfall #2 M 4,00 mg/L 0.0636 mg/L
10/16/2007 | Outfall #3 Mg 18.00 mg/L 0.0636 mg/L
01/21/2008 | Outfall #2 Mg 1.00 mg/L 0.0636 mg/L
01/21/2008 | Outfall #3 Mg 1.00 mg/L 0.0636 mg/L
01/22/2009 | Outfall #2 Mg 2.00 mg/L 0.0636 mg/L

CSPA is informed and believes that Contech has known that its stormwater
contains pollutants at levels exceeding EPA Benchmarks and other water quality criteria
since at least February 8, 2005. CSPA alleges that such violations also have occurred and
will occur on other rain dates, including during every single significant rain event that has
occurred since February 8, 2005, and that will occur at the Facility subsequent to the date
of this Notice of Violation and Intent to File Suit. Attachment A, attached hereto, sets
forth each of the specific rain dates on which CSPA alleges that Contech has discharged
storm water containing impermissible levels of zinc, iron, aluminum, oil and grease,
specific conductivity, total suspended solids, and magnesium in violation of Discharge
Prohibitions A(1) and A(2) and Receiving Water Limitations C(1) and C(2) of the
General Industrial Storm Water Permit.

These unlawful discharges from the Facility are ongoing. Each discharge of
stormwater containing any pollutants from the Facility without the implementation of
BAT/BCT constitutes a separate violation of the General Industrial Storm Water Permit
and the Act. Consistent with the five-year statute of limitations applicable to citizen
enforcement actions brought pursuant to the federal Clean Water Act, Contech is subject
to penalties for violations of the General Industrial Storm Water Permit and the Act since

February 8, 2005.
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B. Contech Has Failed to Implement an Adequate Monitoring &
Reporting Plan.

Section B of the General Industrial Storm Water Permit requires that dischargers
develop and implement an adequate Monitoring and Reporting Plan by no later than
October 1, 1992 or the start of operations. Sections B(3), B(4) and B(7) require that
dischargers conduct regularly scheduled visual observations of non-storm water and
storm water discharges from the Facility and to record and report such observations to the
Regional Board. Section B(5)(a) of the General Industrial Storm Water Permit requires
that dischargers “shall collect storm water samples during the first hour of discharge from
(1) the first storm event of the wet season, and (2) at least one other storm event in the
wet season. All storm water discharge locations shall be sampled.” Section B(S)(c)(i)
further requires that the samples shall be analyzed for total suspended solids, pH, specific
conductance, and total organic carbon. Oil and grease may be substituted for total
organic carbon. Facilities, such as Contech, designated under standard industrial code
(“SIC™) 3444 and 3479 are also required to sample for zinc, iron, aluminum and nitrate +
nitrite nitrogen. Section B(5)(c)(ii) of the General Permit requires dischargers to analyze
samples for all “[tJoxic chemicals and other pollutants that are likely to be present in
storm water discharges in significant quantities.”

Based on its investigation, CSPA is informed and believes that Contech has failed
to develop and implement an adequate Monitoring & Reporting Plan. First, Contech has
failed to collect storm water samples from each discharge point during at least two
qualifying storm events (as defined by the General Permit) during each of the past five
years. Second, Contech has failed to conduct all required visual observations of non-
storm water and storm water discharges at the Facility. Third, Contech has failed to
analyze its storm water for all pollutants likely to be present in significant quantities in its
storm water discharge. Each of these failures constitutes a separate and ongoing violation
of the General Permit and the Act. Consistent with the five-year statute of limitations
applicable to citizen enforcement actions brought pursuant to the federal Clean Water
Act, Contech is subject to penalties for violations of the General Industrial Storm Water
Permit and the Act since February 8, 2005. These violations are set forth in greater detail
below.

1L Contech Has Failed to Collect at Least Two Storm Water
Samples From Each Facility Discharge Point During Each of
the Last Five Wet Seasons.

Based on its review of putlicly available documents, CSPA is informed and
believes that Contech has failed to collect storm water samples from all discharge points
at the Facility for at least two storm events during each Wet Season as required by
Section B(5)(a). For example, Consech failed to collect and analyze any samples from
Outfall#1 at any time during the last five years. Moreover, Contech failed to collect
and/or report any storm water samples from any of its designated discharge points for the
entire 2005-2006 Wet Season. Continuing its pattern and practice of failing to collect the
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required minimum of two storm water samples from each discharge point, Contech
collected and analyzed only one storm water sample during the 2008-2009 Wet Season.
CSPA is informed and believes that January 22, 2009 was not the first qualifying storm
event for the 2008-2009 wet season, nor was October 16, 2007 the first qualifying storm
event for the 2007-2008 wet season. ALI’s failure to sample the first qualifying storm
event constitutes an additional and separate violation of the General Permit. Contech’s
failure to comply with the sampling requirements of the GMP and the Permit constitute
separate and ongoing violations of the Permit and the Act.

2. Contech Has Failed to Analyze Its Storm Water for All
Pollutants Likely to Be Present in Significant Quantities in Its
Storm Water Discharge.

Section B(5)(c)(ii) of the General Permit requires dischargers to analyze samples
for all “[t]oxic chemicals and other pollutants that are likely to be present in storm water
discharges in significant quantities.” Based on a review of Contech’s Annual Reports
submitted to the Regional Board, CSPA believes during the 2005-2006 Wet Season
Contech has failed to monitor for at least four pollutants likely to be present in storm
water discharges in significant quantities — chromium, nickel, copper, and lead. CSPA
further believes that Contech has failed to monitor for nickel in any storm water
discharge over the past five (5) year period. Contech also failed to collect and analyze
nitrate + nitrite nitrogen, as required for industries falling under Standard Industrial
Classification 3444, during the 2007-2008 Wet Season. Each failure to monitor for each
separate parameter constitutes a separate violation of the General Industrial Storm Water
Permit and the Act. The Facility’s failure to monitor these mandatory parameters has
caused and continues to cause multiple separate and ongoing violations of the General
Permit and Act.

3. Contech Is Subject to Penalties for Its Failure to Implement an
Adequate Monitoring & Reporting Plan Since February 8, 2005.

CSPA is informed and believes that available documents demonstrate Contech’s
consistent and ongoing failure to implement an adequate Monitoring & Reporting Plan in
violation of Section B of the General Industrial Storm Water Permit. Consistent with the
five-year statute of limitations applicable to citizen enforcement actions brought pursuant
to the federal Clean Water Act, Contech is subject to penalties for these violations of the
General Industrial Storm Water Permit and the Act since February 8, 2005.

C. Contech Has Failed to Implement BAT and BCT.

Effluent Limitation B(3) of the General Industrial Storm Water Permit requires
dischargers to reduce or prevent pollutants in their storm water discharges through
implementation of BAT for toxic and nonconventional pollutants and BCT for
conventional pollutants. BAT and BCT include both nonstructural and structural
measures. General Permit, Section A(8). CSPA’s investigation indicates that Contech
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potential pollutant contact, and areas of industrial activity (General Permit, Section A(4));
a list of significant materials handled and stored at the site (General Permit, Section
A(5)); a description of potential pollutant sources including industrial processes, material
handling and storage areas, dust and particulate generating activities, a description of
significant spills and leaks, a list of all non-storm water discharges and their sources, and
a description of locations where soil erosion may occur (General Permit, Section A(6)).

The SWPPP also must include an assessment of potential pollutant sources at the
Facility and a description of the BMPs to be implemented at the Facility that will reduce
or prevent pollutants in storm water discharges and authorized non-storm water
discharges, including structural BMPs where non-structural BMPs are not effective
(General Permit, Section A(7), (8)). The SWPPP must be evaluated to ensure
effectiveness and must be revised where necessary (General Permit, Section A(9),(10)).
Receiving Water Limitation C(3) of the Order requires that dischargers submit a report to
the appropriate Regional Water Board that describes the BMPs that are currently being
implemented and additional BMPs that will be implemented to prevent or reduce the
discharge of any pollutants causing or contributing to the exceedance of water quality
standards.

CSPA’s investigation and review of available documents regarding conditions at
the Facility indicate that Contech has been operating with an inadequately developed or
implemented SWPPP in violation of the requirements set forth above. Contech has failed
to evaluate the effectiveness of its BMPs and to revise its SWPPP as necessary. Contech
has been in continuous violation of Section A(1) and Provision E(2) of the General
Industrial Storm Water Permit every day since October 1, 1992, and will continue to be
in violation every day that Contech fails to develop and implement an effective SWPPP.
Contech is subject to penalties for violations of the Order and the Act occurring since
February 8, 2005.

E. Contech Has Failed to Address Discharges Contributing to
Exceedances of Water Quality Standards.

Receiving Water Limitation C(3) requires a discharger to prepare and submit a
report to the Regional Board describing changes it will make to its current BMPs in order
to prevent or reduce the discharge of any pollutant in its storm water discharges that is
causing or contributing to an exceedance of water quality standards. Once approved by
the Regional Board, the additional BMPs must be incorporated into the Facility’s
SWPPP. The report must be submitted to the Regional Board no later than 60-days from
the date the discharger first learns that its discharge is causing or contributing to an
exceedance of an applicable water quality standard. Receiving Water Limitation C(4)(a).
Section C(11)(d) of the Permit’s Standard Provisions also requires dischargers to report
any noncompliance. See also Provision E(6). Lastly, Section A(9) of the Permit requires
an annual evaluation of storm water controls including the preparation of an evaluation
report and implementation of any additional measures in the SWPPP to respond to the
monitoring results and other inspection activities.
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As indicated above, Contech is discharging elevated levels of zinc, iron,
aluminum, oil and grease, total suspended solids, and magnesium that are causing or
contributing to exceedances of applicable water quality standards. For each of these
pollutants, Contech was required to submit a report pursuant to Receiving Water
Limitation C(4)(a) within 60-days of becoming aware of levels in its storm water
exceeding the EPA Benchmarks and applicable water quality standards. Contech has
failed to do so.

Based on CSPA’s review of available documents, Contech was aware of high
levels of many of these pollutants well before February 8, 2005. Likewise, Contech has
not filed any reports describing its noncompliance with the General Industrial Storm
Water Permit in violation of Section C(11)(d). Lastly, the SWPPP and accompanying
BMPs do not appear to have been altered as a result of the annual evaluation required by
Section A(9). Contech has been in continuous violation of Receiving Water Limitation
C(4)(a) and Sections C(11)(d) and A(9) of the General Industrial Storm Water Permit
every day since February 8, 2005, and will continue to be in violation every day that
Contech fails to prepare and submit the requisite reports, receives approval from the
Regional Board and amends its SWPPP to include approved BMPs. Contech is subject to
penalties for violations of the General Industrial Storm Water Permit and the Act
occurring since February 8, 2005.

F. Contech Has Failed to File Timely, True and Correct Reports.

Section B(14) of the General Industrial Storm Water Permit requires dischargers
to submit an Annual Report by July 1st of each year to the executive officer of the
relevant Regional Board. The Annual Report must be signed and certified by an
appropriate corporate officer. General Permit, Sections B(14), C(9), (10). Section
A(9)(d) of the General Industrial Storm Water Permit requires the discharger to include
in their annual report an evaluation of their storm water controls, including certifying
compliance with the General Industrial Storm Water Permit. See also General Permit,
Sections C(9) and (10) and B(14).

CSPA’s investigation indicates that Contech has signed and submitted incomplete
Annual Reports and purported to comply with the General Industrial Storm Water Permit
despite significant noncompliance at the Facility. For example, in its 2008-2009 Annual
Report, Contech certified that it failed to collect the requisite number of storm water
samples because there was only one qualifying storm events during the wet season;
CSPA is informed and believes that this statement is false and constitutes a breach of
Section A(9)(d) of the General Permit. Moreover, Contech failed to even submit an
Annual Report for the 2005-2006 Wet Season. As indicated above, Contech has failed to
comply with the Permit and the Act consistently for at least the past five years; therefore,
Contech has violated Sections A(9)(d), B(14) and C(9) & (10) of the Permit every time
Contech submitted an incomplete or incorrect annual report that falsely certified
compliance with the Act in the past years. Contech’s failure to submit true and complete
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reports constitutes continuous and ongoing violations of the Permit and the Act. Contech
is subject to penalties for violations of Section (C) of the General Industrial Storm Water
Permit and the Act occurring since February 8, 2005.

III.  Persons Responsible for the Violations.

CSPA puts Contech on notice that they are the persons responsible for the
violations described above. If additional persons are subsequently identified as also
being responsible for the violations set forth above, CSPA puts Contech on notice that it
intends to include those persons in this action.

1V. Name and Address of Noticing Party.

Our name, address and telephone number is as follows: California Sportfishing
Protection Alliance, Bill Jennings, Executive Director; 3536 Rainier Avenue, Stockton,
CA 95204; Phone: (209) 464-5067.

V. Counsel.

CSPA has retained legal counsel to represent it in this matter. Please direct all
communications to:

Robert J. Tuerck Andrew L. Packard

Jackson & Tuerck Law Offices of Andrew L. Packard
429 Main Street, Suite C 319 Pleasant Street

P.O. Box 148 Petaluma, California 94952
Quincy, CA 95971 (707) 763-7227

(530) 283-0406

V1. Penalties.

Pursuant to Section 309(d) of the Act (33 U.S.C. § 1319(d)) and the Adjustment
of Civil Monetary Penalties for Inflation (40 C.F.R. § 19.4) each separate violation of the
Act subjects Contech to civil penalties of up to $32,500 per day per violation for all
violations occurring after March 15, 2004, and $37,500 per day per violation for all
violations occurring after January 12, 2009. In addition to civil penalties, CSPA will
seek injunctive relief preventing further violations of the Act pursuant to Sections 505(a)
and (d) (33 U.S.C. §1365(a) and (d)) and such other relief as permitted by law. Lastly,
Section 505(d) of the Act (33 U.S.C. § 1365(d)), permits prevailing parties to recover
costs and fees, including attorneys’ fees.

CSPA believes this Notice of Violations and Intent to File Suit sufficiently states
grounds for filing suit. We intend to file a citizen suit under Section 505(a) of the Act
against Contech and its agents for the above-referenced violations upon the expiration of
the 60-day notice period. If you wish to pursue remedies in the absence of litigation, we
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suggest that you initiate those discussions within the next 20 days so that they may be

completed before the end of the 60-day notice period. We do not intend to delay the
filing of a complaint in federal court if discussions are continuing when that period ends.

Sincerely,

s’ |

Bill Jennings, Executive Director
California Sportfishing Protection Alliance




ATTACHMENT A
Notice of Intent to File Suit, Contech Construction Products, Inc,
Significant Rain Events’, February 8, 2005 — February 8,2010

Feb. 13 2005 Nov. 28 2005 Mar. 12 2006
Feb. 16 2005 Nov. 29 2005 Mar. 13 2006
Feb. 17 2005 Nov. 30 2005 Mar. 14 2006
Feb. 19 2005 Dec. 01 2005 Mar. 15 2006
Feb. 20 2005 Dec. 10 2005 Mar. 16 2006
Feb. 21 2005 Dec. 17 2005 Mar. 17 2006
Feb. 22 2005 Dec. 18 2005 Mar. 20 2006
Feb. 27 2005 Dec. 19 2005 Mar. 23 2006
March 01 2005 Dec. 20 2005 Mar. 24 2006
March 02 2005 Dec. 21 2005 Mar. 25 2006
March 18 2005 Dec. 22 2005 Mar. 27 2006
March 19 2005 Dec. 23 2005 Mar. 28 2006
March 20 2005 Dec. 25 2005 Mar. 29 2006
March 21 2005 Dec. 26 2005 Mar. 30 20086
March 22 2005 Dec. 27 2005 Mar. 31 2006
March 23 2005 Dec. 28 2005 Aprii 01 2006
March 24 2005 Dec. 29 2005 April 02 2006
March 25 2005 Dec. 30 2005 April 03 2006
March 27 2005 Dec. 31 2005 Aprii 05 2006
March 28 2005 Jan. 01 2006 Aprit 06 2006
Aprii 03 2005 Jan. 02 2006 Aprii 07 2006
April 07 2005 Jan. 03 2006 Aprii 09 2006
April 08 2005 Jan. 04 2006 Aprii 10 2006
April 09 2005 Jan. 05 2008 April 11 2006
April 23 2005 Jan. 10 2006 April 12 2006
April 24 2005 Jan. 11 2006 Aprit 13 2006
April 25 2005 Jan, 13 2006 Aprii 15 2006
April 30 2005 Jan. 14 2006 Aprit 16 2006
May 04 2005 Jan, 17 2006 Aprii 26 2006
May 05 2005 Jan. 18 2006 May 19 2006
May 08 2005 Jan. 19 2006 May 20 2006
May 09 2005 Jan. 20 2006 May 21 2008
May 10 2005 Jan. 21 2006 May 22 2006
May 15 2005 Jan. 28 2006 Oct. 04 2006
May 17 2005 Jan. 30 2006 Nov. 02 2006
May 18 2005 Feb. 01 2005 Nov. 03 2006
May 19 2005 Feb. 02 2006 Nov. 04 2006
Oct. 14 2005 Feb. 03 2006 Nov. 06 2006
Oct. 26 2005 Feb. 04 2006 Nov. 11 2006
Oct. 28 2005 Feb. 26 2006 Nov. 12 2008
Oct. 29 2005 Feb. 27 2005 Nov. 13 2006
Oct. 30 2005 Feb. 28 2006 Nov. 14 2005
Nov. 03 2005 Mar. 01 2008 Nov. 16 2006
Nov. 04 2005 Mar. 02 2006 Nov. 18 2006
Nov. 07 2005 Mar. 03 2006 Nov. 21 2006
Nov. 08 2005 Mar. 05 2006 Nov. 22 2006
Nov. 09 2005 Mar. 06 2006 Nov. 23 2006
Nov. 25 2005 Mar. 07 2006 Nov. 26 2006

* Dates gathered from publicly available rain and weather data collected at stations located near the
Facility.



ATTACHMENT A
Notice of Intent to File Suit, Contech Construction Products, Inc.
Significant Rain Eveuts’, February 8, 2005 — February 8, 2010

Nov. 27 2006 Oct. 18 2007 Aprii 23 2008
Dec. 08 2006 Oct. 20 2007 April 26 2008
Dec. 09 2006 Oct. 22 2007 May 24 2008
Dec. 10 2006 Nov. 10 2007 Oct. 03 2008
Dec. 11 2006 Nov. 13 2007 Oct. 04 2008
Dec. 12 2006 Nov. 19 2007 Oct. 06 2008
Dec. 13 2006 Dec. 03 2007 Oct. 30 2008
Dec. 14 2006 Dec. 04 2007 Oct. 31 2008
Dec. 17 2008 Dec. 06 2007 Nov. 01 2008
Dec. 21 2006 Dec. 07 2007 Nov. 02 2008
Dec. 22 2006 Dec. 16 2007 Nov. 03 2008
Dec. 26 2006 Dec. 17 2007 Nov. 04 2008
Dec. 27 2008 Dec. 18 2007 Nov. 06 2008
Jan, 03 2007 Dec. 19 2007 Nov. 07 2008
Jan. 04 2007 Dec. 20 2007 Nov. 09 2008
Feb. 07 2007 Dec. 27 2007 Nov. 13 2008
Feb. 08 2007 Dec. 28 2007 Dec. 14 2008
Feb. 09 2007 Dec. 29 2007 Dec. 15 2008
Feb. 10 2007 Dec. 30 2007 Dec. 16 2008
Feb. 11 2007 Jan. 03 2008 Dec. 18 2008
Feb. 16 2007 Jan. 04 2008 Dec. 19 2008
Feb. 22 2007 Jan. 05 2008 Dec. 21 2008
Feb. 24 2007 Jan. 06 2008 Dec. 24 2008
Feb. 25 2007 Jan. 07 2008 Dec. 25 2008
Feb. 27 2007 Jan. 08 2008 Dec. 28 2008
Feb. 28 2007 Jan. 09 2008 Dec. 30 2008
Mar, 02 2007 Jan. 10 2008 Jan. 02 2009
Mar. 10 2007 Jan, 12 2008 Jan. 06 2009
Mar. 11 2007 Jan. 13 2008 Jan. 22 2009
Mar. 26 2007 Jan. 21 2008 Jan. 23 2009
Aprii 11 2007 Jan. 22 2008 Jan. 24 2009
Aprit 14 2007 Jan. 24 2008 Jan. 30 2009
Aprii 16 2007 Jan. 25 2008 Feb. 06 2009
Aprii 19 2007 Jan. 26 2008 Feb. 07 2009
April 21 2007 Jan. 27. 2008 Feb. 08 2009
April 22 2007 Jan. 28 2008 Feb. 10 2009
Aprii 23 2007 Jan. 29 2008 Feb. 11 2009
May 01 2007 Jan. 31 2008 Feb. 12 2009
May 02 2007 . Feb. 02 2008 Feb. 13 2009
May 03 2007 Feb. 04 2008 Feb. 14 2009
May 04 2007 Feb. 09 2008 Feb. 15 2009
May 06 2007 Feb. 21 2008 Feb. 16 2009
Oct. 09 2007 Feb. 22 2008 Feb. 17 2009
Oct. 10 2007 Feb. 23 2008 Feb. 18 2009
Oct. 12 2007 Feb. 24 2008 Feb. 19 2009
Oct. 13 2007 Feb. 26 2008 Feb. 22 2009
Oct. 15 2007 Mar. 12 2008 Feb. 23 2009
Oct. 16 2007 Mar. 28 2008 Feb. 24 2009
Oct. 17 2007 Aprii 22 2008 Feb. 25 2008

* Dates gathered from publicly available rain and weather data collected at stations located near the Facility.
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Notice of Intent to File Suit, Contech Construction Products, Inc.
Significant Rain Events’, February 8, 2005 — February 8, 2010

Feb. 26 2009 Oct. 20 2009 Jan. 01 2010
Mar. 01 2009 Oct. 23 2009 Jan. 02 2010
Mar. 03 2009 Nov. 06 2009 Jan. 12 2010
Mar. 04 2009 Nov. 17 2009 Jan. 13 2010
Mar. 15 2009 Nov. 20 2009 Jan. 16 2010
Mar. 16 2009 Nov. 21 2009 Jan. 17 2010
Mar. 17 2009 Nov. 24 2009 Jan. 18 2010
Aprii 09 2009 Dec. 11 2009 Jan. 19 2010
April 10 2009 Dec. 12 2009 Jan. 20 2010
Aprii 24 2009 Dec. 13 2009 Jan. 21 2010
May 01 2009 Dec. 15 2009 Jan. 23 2010
May 02 2009 Dec. 16 2009 Jan. . 24 2010
May 03 2009 Dec. 17 2008 - Jan. 256 2010
May 04 2009 Dec. 18 2009 Jan. 26 2010
May 05 2009 Dec. 20 2009 Jan. 31 2010
May 06 2009 Dec. 21 2009 Feb. 01 2010
May 07 2009 Dec. 22 2009 Feb. 02 2010
Oct. 13 2009 Dec. 25 2009 Feb. 04 2010
Oct 14 2009 Dec. 27 2009 Feb. 05 2010
Oct. 16 2009 Dec. 29 2009 Feb. 06 2010
Oct. 18 2009 Dec. 30 2009 Feb. 07 2010
Oct. 19 2009 Dec. 31 2009

* Dates gathered from publicly available rain and weather data collected at stations located near the Facility.
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EXHIBIT C

Parameter Value

pH 6.0-9.0
Specific Conductivity 200 umhos/cm
Total Suspended Solids 100 mg/L
Oil & Grease 15 mg/L
Zinc 0.117 mg/L
Iron 1.0 mg/L
Aluminum 0.75 mg/L
Magnesium 0.0636 mg/L
Nitrate + Nitrite Nitrogen 0.68 m
Copper 0.0636 mg/L |
Cadmium* 0.0159 mg/L |
Lead* 0.0816 mg/L

* If the storm water samples demonstrate that cadmium and lead levels are below requisite water

quality criteria for three (3) consecutive sampling events, then they may be removed from the

monitoring program.

21
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ANDREW L. PACKARD (Bar No. 168690)
ERIK M. ROPER (Bar No. 259756)
HALLIE B. ALBERT (Bar No. 258737)
Law Offices of Andrew L. Packard

100 Petaluma Blvd. N., Suite 301

Petaluma, CA 94952

Tel: (707) 763-7227

Fax: (707) 763-9227

E-mail: Andrew@packardlawoffices.com

ROBERT J. TUERCK (Bar No. 255741)
Jackson & Tuerck

P. O. Box 148

429 W, Main Street, Suite C

Quincy, CA 95971

Tel: (530) 283-0406

E-mail: bob@)jacksontuerck.com

Attorneys for Plaintiff
CALIFORNIA SPORTFISHING
PROTECTION ALLIANCE

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

CALIFORNIA SPORTFISHING
PROTECTION ALLIANCE, a non-profit
corporation,

Plaintiff,
VS.
COOK CONCRETE PRODUCTS, INC., a

California corporation, and L. EDWARD
SHAW, an individual,

Defendants.

Case No. 2:10-CV-01083-JAM-DAD

[PROPOSED] CONSENT AGREEMENT

(Federal Water Pollution Control Act,
33 U.S.C. §§ 1251 to 1387)

WHEREAS, Plaintiff CALIFORNIA SPORTFISHING PROTECTION ALLIANCE

(hereinafter “CSPA” or “Plaintiff”) is a non-profit public benefit corporation dedicated to the

preservation, protection, and defense of the environment, wildlife, and natural resources of

California’s waters;

WHEREAS, Defendants COOK CONCRETE PRODUCTS, INC. (hereinafter “COOK”) and

[PROPOSED] CONSENT AGREEMENT
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L. EDWARD SHAW (collectively, “Defendants™) own and/or operate an approximately 5-acre
precast concrete manufacturing facility located at 5461 Eastside Road in Redding, California (the
*“Facility”). Defendant L. EDWARD SHAW is the Owner and President of COOK;

WHEREAS, CSPA and Defendants collectively shall be referred to as the “Parties;”

WHEREAS, the Facility collects and discharges storm water to a system of irrigation ditches
which may ultimately flow into the Sacramento River, and the Sacramento-San Joaquin Delta (a map
of the Facility, together with drawings demonstrating related storm water management features of the
Facility, are attached hereto as Exhibit A and incorporated herein by reference),

WHEREAS, storm water discharges associated with industrial activity are regulated pursuant
to the National Pollutant Discharge Elimination System (“NPDES”), General Permit No. CAS000001
[State Water Resources Control Board], Water Quality Order No. 91-13-DWQ (as amended by Water
Quality Order 92-12 DWQ and 97-03-DWQ), issued pursuant to Section 402 of the Clean Water Act
(“the Act™), 33 U.S.C. § 1342 (hereinafter “General Permit”™);

WHEREAS, on or about March 2, 2010, Plaintiff provided notice of Defendants’ violations of
the Act (“Notice Letter”), and of its intention to file suit against Defendants, to the Admuinistrator of
the United States Environmental Protection Agency (“EPA”); the Administrator of EPA Region 1X;
the Executive Director of the State Water Resources Control Board (“State Board™); the Executive
Officer of the Regional Water Quality Control Board, Central Valley Region (“Regional Board”); and
to Defendants, as required by the Act, 33 U.S.C. § 1365(b)(1){(A) (a true and correct copy of CSPA’s
Notice Letter is attached as Exhibit B and incorporated herein by reference);

WHEREAS, Defendants deny the occurrence of the violations alleged in the Notice Letter and
maintain that they have complied at all times with the provisions of the General Permit and the Act;

WHEREAS, CSPA filed a complaint (“Complaint™) against Defendants in the United States
District Court, Eastern District of Califorma, on May 3, 201(;

WHEREAS, for purposes of this Consent Agreement, the Parties stipulate that venue is proper
in this Court, and that Defendants do not contest the exercise of jurisdiction by this Court to enter this

Consent Agreement;

_0.
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WHEREAS, this Consent Agreement shall be submitted to the United States Department of
Justice for the 45-day statutory review period, pursuant to 33 U.S.C. § 1365(c); and shall thereafter be
submitted for approval by the Court, the date of which approval shall be referred to herein as the
“Court Approval Date;”

WHEREAS, at the time the Consent Agreement is submitted for approval to the United States
District Court, CSPA shall request a dismissal of the Complaint with prejudice and the Parties shall
stipulate and request that the Court retain jurisdiction for the enforcement of this Agreement through
September 30, 2012, as provided herein;

AND WHEREAS, the Parties agree that it is in their mutual interest to resolve this matter
without further litigation.

NOW THEREFORE IT IS HEREBY STIPULATED BETWEEN THE SETTLING
PARTIES, AND ORDERED AND DECREED BY THE COURT, AS FOLLOWS:

L COMMITMENT OF DEFENDANTS
1. Compliance With General Permit & Clean Water Act. Defendants shall at all times

operate the Facility in full compliance with the requirements of the General Permit and the Clean
Water Act, subject to any defenses available under the law.
2. Defendants’ Implementation of Specific Storm Water Best Management Practices
On or Before October 15, 2010. On or before October 15, 2010, Defendants shall complete the
implementations of the following storm water control measures/best management practices (“BMPs”):
(a)  Defendants shall install two new precast concrete boxes referred to as Storm
Water Discharge Point Boxes (“SWDP #17) and (“SWDP #27) as set forth on Exhibit A, just
north of the southern border of the Facility over the Facility’s two underground storm water
drainage pipes at each of the points over the pipe on Cook property prior to going offsite.
SWDP #1 and SWDP #2 will have straw bale filters and serve as the Facility’s new storm
water monitoring and sampling locations;
(b)  Defendants shall install, as set forth on Exhibit A, Sediment Trap & Oil Water
Separators (“ST/OWS # 17) and (“ST/OWS #2 ), a sediment trap (“ST”), two catch basin

-3
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sediment traps (“CB/ST #17) and (“CB/ST # 2”), catch basins with wattle filters (“CBFs”), and
two concrete trench sediment traps (“CT/ST”) with wheat straw wattles or wheat straw bale
fitters as needed (and either grates or removable lids to better facilitate maintenance), to
eliminate or reduce the concentration of pollutants in the Facility’s storm water discharges to a
level at or below EPA benchmark levels;

(¢)  Defendants shall engage in enhanced maintenance of the treatment control
BMPs discussed in subsection (b). Pursuant to this Agreement, Defendants agree to an
enhanced maintenance schedule whereby the Facility’s treatment control BMPs will be
inspected at least once a week during the Wet Season to ensure they are contimung to function
as intended. All written records of these maintenance inspections shall be kept with the
SWPPP. In the event that Defendants’ weekly inspection results in a finding that any of these
BMPs are no longer functioning as intended, Defendants shall repair (e.g., by cleaning if)
and/or replace the malfunctioning BMP as needed to ensure compliance with the Act and the
General Permit;

(d)  Defendants shall monitor the level of sludge and sediment accumulation in the
Facility’s concrete wash water collection and sediment settling structure (“Settling Basin™) and
remove and properly dispose of it as needed to ensure the Facility does not discharge
unauthorized non-storm water (e.g., “wash water”) in violation of the General Permit;

(¢}  Defendants shall daily collect all concrete waste having accumulated on the
floors of the Facility’s concrete production areas and deposit all such wastes in one of the four
(4) fabricated steel hoppers located in the active production areas, and emptied as needed at the
west end of the Facility’s Settling Basin. The concrete waste deposited at the west end of the
Facility’s Settling Basin shall be properly disposed of off-site as needed to ensure the Settling
Basin retains sufficient capacity to properly contain storm water and non-storm water
generated at the Facility;

() Defendants shall require Facility personnel to wash tools which have

accumulated concrete waste from the manufacturing process in one of the four fabricated steel

4.
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hoppers located in the active production areas to prevent concrete residue from entering the
Facility’s storm water drainage system;

(g)  Defendants shall employ a regenerative sweeper to sweep all impervious
surfaces at the Facility the week prior to the onset of each Wet Season for the term of this
Agreement. During the Wet Seasons within the term of this Agreement, Defendants shall daily
monitor the 5-day national weather service forecast to anticipate when the Facility will most
likely next be subjected to a storm event likely to result in discharges from the Facility. In the
event that Defendants learn through their monitoring of national weather service forecasts that
the Facility is Hkely to be subjected to a storm event likely to result in discharges from the
Facility, Defendants shall make good faith efforts to arrange to lease a regenerative sweeper,
consistent with the use described above, at a time one to three days prior to the commencement
of such anticipated storm event. CSPA is mindful that the scarcity of available regenerative
sweepers in the Redding area may result in Defendants not being able to arrange to have a
regenerative sweeper employed at the Facility prior to the commencement of the anticipated
qualifying storm event, notwithstanding Defendants having made a good faith effort to do so.
In the event Defendants’ good faith efforts to lease a regenerative sweeper prior to the
commencement of the anticipated storm event are unsuccessful, Defendants shall lease a
mechanical sweeper and/or have Facility personnel manually sweep the Facility’s impervious
surfaces prior to the commencement of the anticipated storm. Consistent with the rationale for
employing a regenerative sweeper, the objective of this mechanical and/or manual sweeping
would be to remove pollutants from the Facility’s impervious surfaces to the greatest extent
feasible prior to the storm to prevent such pollutants from discharging in the Facility’s storm
water discharge;

(h)  Defendants shall use shop vacuums and/or sweep within the covered production
areas of the Facility as needed to collect any dry waste (e.g., Styrofoam, concrete dust, iron
dust, ete.) produced as a result of manufacturing processes that accumulates on floors in these

arcas so that the floors are efficiently cleaned up;
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(1) Defendants shall replace the limestone gravel formerly covering the ground near
the Facility’s high traffic product storage and staging areas outside the paved driveway along
the south side of the Facility with a much harder 1.5” washed crushed granite gravel. The
parties believe the use of this harder, washed granite gravel may significantly reduce the
amount of dust entering the Facility’s storm drain system;

() Defendants shall install a roof over the entire rebar rack in front of the Facility’s
rebar fabrication shop such that all materials on the rebar rack are prevented from coming into
contact with storm water at the Facility;

(k)  Defendants shall remove and properly dispose of obsolete rusty materials from
the Facility;

) Defendants shall daily ensure Facility shop/production personnel
contemporaneously sweep up dust, metal filings, welding slag and any other potential pollutant
generated as a result of manufacturing processes in the Facility’s production and fabrication
areas to prevent these materials from entering the Facility’s storm water drainage system;

(m)  Defendants shall update the Facility SWPPP and the SWPPP map to reflect
storm water flow vectors, the new sampling locations described above in subsection (a) and the
location and type of BMPs employed throughout the Facility;

{n)  Defendants shall create storm water monitoring and inspection checklist forms
and include these as appendices to the updated SWPPP;

(0)  Defendants shall update the Facility SWPPP to include a detailed discussion of
the storm water management training provided to Facility personnel and the storm water
monitoring and sampling regimen adhered to by Facility personnel;

(p)  Defendants shall annually re-train all Facility personnel within the month of
September on how to properly manage storm water and how to properly follow and mmplement
the Facility SWPPP. This training will require Facility personnel to receive training in, among
other subjects, the proper use of spill kits and the location of such materials within the Facility.

Defendants shall maintain a record of these trainings with the Facility SWPPP;

-6 -
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3 SWPPP Amendments/Additional BMPs. Within 30 days of mutual execution of this
Consent Agreement, Defendants shall transmit to CSPA the formally amended SWPPP for the
Facility. This amended SWPPP shall incorporate all of the relevant requirements of this Consent
Agreement, as well as the revised Facility map attached hereto as Exhibit A.

4. Sampling Frequency. Defendants shall collect and analyze samples from four (4)
storm events, as qualified in the General Permit' for sampling purposes, in each of the two Wet
Seasons occurring during the term of this Consent Agreement (2010-2011 and 2011-2012). The storm
water sample results shall be compared with the values set forth in Exhibit C, attached hereto, and
incorporated herein by reference. If the results of any such samples exceed the parameter values set
forth in Exhibit C, Defendants shall comply with the “Action Memorandum” requirements set forth
below. In addition, if by March 1, 2011, Defendants have not sampled and analyzed storm water
discharges from four (4) qualifying storm events, Defendants shall sample and analyze two (2}
additional storm water discharges, regardless of whether they originate from qualifying storm events
as set forth in the General Permit.

5. Sampling Parameters. All samples shall be analyzed for each of the constituents
listed in Exhibit C by a laboratory accredited by the State of California. All samples collected from
the Facility shall be delivered to the laboratory as soon as possible to ensure that sample “hold time” is
not exceeded. Analytical methods used by the laboratory shall be adequate to detect the individual
constituents at or below the values specified on Exhibit C. Sampling results shall be provided to
CSPA within fourteen (14) days of Defendants’ receipt of the laboratory report from each sampling
event pursuant to the Notice provisions below.

6. “Action Memorandum” Trigger; CSPA Review Of “Action Memorandum”;
Meet-and-Confer. If any sample taken during the two (2) Wet Seasons referenced in Paragraph 4

above exceeds the evaluation levels set forth in Exhibit C, or if Defendants fail to collect and analyze

b “Qualifying Storm Events” under the General Permit are those events in which (i) the samples taken are
preceded by at least three (3) working days during which no storm water discharges from the Facility have
occurred; (ii) the samples are collected within the first hour that flow is observed at the Discharge Point being
sampled; and {iii) the samples are collected during daylight operating hours.

-7 -
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samples from four (4) storm events, Defendants shall prepare a written statement discussing the
exceedance(s) and/or failure to collect and analyze samples from four (4) storm events, the possible
cause and/or source of the exceedance(s), and additional measures that will be taken to address and
eliminate the problem and future exceedances (“Action Memorandun™). The Action Memorandum
shall be provided to CSPA upon completion and in any case no later than 30 days after Defendants’
receipt of the sample results at issue. Recognizing that a SWPPP is an ongoing iterative process meant
to encourage innovative BMPs, such additional measures may include, but are not limited to, taking
samples, further material improvements to the storm water collection and discharge system, changing
the frequency of Facility sweeping, changing the type and extent of storm water filtration media or
modifying other industrial activities or management practices at the Facility. Such additional
measures, to the extent feasible, shall be implemented immediately and in no event later than 60 days
after the due date of the Action Memorandum. Within seven (7) days of implementation, the Facility
SWPPP shall be amended to include all additional BMP measures designated in the Action
Memorandum. CSPA may review and comment on an Action Memorandum and suggest any
additional pollution prevention measures it believes are appropriate; however, CSPA’s failure to do so
shall not be deemed to constitute agreement with the proposals set forth in the Action Memorandum.
Upon request by CSPA, Defendants agree to meet and confer in good faith (at the Facility, if requested
by Plaintiff) regarding the contents and sufficiency of the Action Memorandum.

7. Inspections During The Term Of This Agreement. In addition to any site
inspections conducted as part of the meet-and-confer process concerning an Action Memorandum as
set forth above, Defendants shall permit representatives of CSPA to perform up to three (3) physical
inspections of the Facility during the term of this Consent Agreement. These inspections shall be
performed by CSPA’s counsel and consultants and may include sampling, photographing, and/or
videotaping and CSPA shall provide Defendants with a copy of all sampling reports, photographs
and/or video. CSPA shall provide at least forty-eight (48) hours advance notice of such physical
inspection, except that Defendants shall have the right to deny access if circumstances would make the

inspection unduly burdensome and pose significant interference with business operations or any
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party/attorney, or the safety of individuals. In such case, Defendants shall specify at least three (3)
dates within the two (2) weeks thereafter upon which a physical inspection by CSPA may proceed.
Defendants shall not make any alterations to Facility conditions during the period between receiving
CSPA’s initial forty-eight (48) hour advance notice and the start of CSPA’s inspection that Defendants
would not otherwise have made but for receiving notice of CSPA’s request to conduct a physical
inspection of the Facility, excepting any actions taken in compliance with any applicable laws or
regulations. Nothing herein shall be construed to prevent Defendants from continuing to implement
any BMPs identified in the SWPPP during the period prior to an inspection by CSPA or at any time.

8. Defendants’ Communications with Regional and State Boards. During the term of
this Consent Agreement, Defendants shall provide CSPA with copies of all documents submiited to
the Regional Board or the State Board concerning storm water discharges from the Facility, including,
but not limited to, all documents and reports submitted to the Regional Board and/or State Board as
required by the General Permit. Such documents and reports shall be provided to CSPA pursuant to
the Notice provisions herein (at § 24) and contemporaneously with Defendants’ submission to such
agencies.

9. SWPPP Amendments. Defendants shall provide CSPA with a copy of any
amendments to the Facility SWPPP made during the term of the Consent Agreement within fourteen

(14) days of such amendment.

1I. MITIGATION, COMPLIANCE MONITORING AND FEES AND COSTS

10.  As mitigation of the Clean Water Act violations alleged in CSPA’s Complaint,
Defendants agree to pay the sum of $35,000 within seven (7) days after the Court Approval Date to
the Rose Foundation for Communities and the Environment for projects to improve water quality in
the Sacramento River and/or the Sacramento-San Joaquin River Delta. The Rose Foundation shall
provide notice to the SETTLING PARTIES setting forth the recipient and purpose of the funds.

11.  Defendants agree to reimburse CSPA in the amount of $28,750 to defray CSPA’s
reasonable investigative, expert, consultant and attorneys’ fees and costs, and all other costs incurred

as a result of investigating the activities at the Facility, bringing the Action and negotiating a
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resolution in the public interest. Such payment shall be made to the Law Offices of Andrew L.
Packard Attorney-Client Trust Account within seven (7) days after the Court Approval Date.

12.  Compliance Monitoring Funding. To defray CSPA’s reasonable investigative,
expert, consultant and attorneys’ fees and costs associated with monitoring Defendants’ comphance
with this Consent Agreement, Defendants agree to contribute $6,250 for each of the two years covered
by this Consent Agreement, to a compliance monitoring fund maintained by CSPA. Compliance
monitoring activities may include, but shall not be limited to, site inspections, review of water quality
sampling reports, review of annual reports, discussions with representatives of Defendants concerning
the Action Memoranda referenced above, and potential changes to compliance requirements herein,
preparation for and participation in meet-and-confer sessions, water quality sampling and analysis, and
comphiance-related activities. The first such payment in the amount of $6,250 shall be made payable
to the Law Offices of Andrew L. Packard Attorney-Client Trust Account within seven (7) days of the
Court Approval Date, with the second installment of $6,250 due on June 1, 2011.

{1I. DISPUTE RESOLUTION AND ENFORCEMENT OF CONSENT AGREEMENT

13.  With the exception of the timelines set forth above for addressing exceedances of
values specified on Exhibit C and Action Memoranda, if a dispute under this Consent Agreement
arises, or either Party believes that a breach of this Consent Decree has occurred, the Parties shall meet
and confer within seven (7) days of receiving written notification from the other Party of a request for
a meeting to determine whether a violation has occurred and to develop a mutually agreed upen plan,
including implementation dates, to resolve the dispute. If the Parties fail to meet and confer, or the
meet-and-confer does not resolve the issue, after at least seven days have passed after the meet-and-
confer occurred or should have occurred, either Party shall be entitled to all rights and remedies under
the law, including filing a motion with the District Court of California, Eastern District, which shall
retain jurisdiction over the Action for the limited purposes of enforcement of the terms of this Consent
Agreement, The Parties shall be entitled to seek fees and costs incurred in any such motion, and such
fees and costs shall be awarded, pursuant to the provisions set forth in Section 505(d) of the Clean

Water Act, 33 U.S.C. §1365(d), and applicable case law interpreting such provision.
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14.  CSPA Waiver and Release. Upon Court approval and entry of this Consent
Agreement, CSPA, on its own behalf and on behalf of its members, subsidiaries, successors, assigns,
directors, officers, agents, attorneys, representatives, and employees, releases Defendants and their
officers, directors, employees, sharcholders, parents, subsidiaries, and affiliates, and each of their
predecessors, successors and assigns, and each of their agents, attorneys, consultants, and other
representatives (each a “Released Defendant Party™) from, and waives all claims which arise {rom or
pertain to the Action, including, without limitation, all claims for injunctive relief, damages, penalties,
fines, sanctions, mitigation, fees (including fees of attorneys, experts, and others), costs, expenses or
any other sum incurred or claimed or which could have been claimed in this Action, for the alleged
failure of Defendants to comply with the Clean Water Act at the Facility, up to the Effective Date of
this Consent Decree.

15. Defendants’ Waiver and Release. Defendants, on their own behalf and on behalf of
those Released Defendant Parties under its control, releases CSPA (and its officers, directors,
employees, members, parents, subsidiaries, and affiliates, and each of their successors and assigns, and
its agents, attorneys, and other representative) from, and waives all claims which arise from or pertain
to the Action, including all claims for fees (including fees of attorneys, experts, and others), costs,
expenses or any other sum incurred or claimed or which could have been claimed for matters
associated with or related to the Action.

16.  Upon the Court Approval Date, the Parties shall file with the Court a Stipulation and
Order that shall provide that:

a. the Complaint and all claims therein shall be dismissed with prejudice pursuant
to Federal Rule of Civil Procedure 41(a}(2); and

b. the Court shall retain and have jurisdiction over the Parties with respect to
disputes arising under this Agreement through September 30, 2012. Nothing in this Consent

Agreement shall be construed as a watver of any party’s right to appeal from an order that

arises from an action te enforce the terms of this Consent Agreement.
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Iv. MISCELLANEOUS PROVISIONS

17.  The Parties enter into this Consent Agreement for the purpose of avoiding prolonged
and costly litigation. Nothing in this Consent Agreement shall be construed as, and Defendants
expressly do not intend to imply, an admission as to any fact, finding, issue of law, or violation of law,
nor shall compliance with this Consent Agreement constitute or be construed as an admission by
Defendants of any fact, finding, conclusion, issue of law, or violation of law. However, this paragraph
shall not diminish or otherwise affect the obligation, responsibilities, and duties of the Parties under
this Consent Agreement.

18.  The Consent Agreement shall terminate on September 30, 2012.

19.  The Consent Agreement may be executed in one or more counterparts which, taken
together, shall be deemed to constitute one and the same document. An executed copy of this Consent
Agreement shall be valid as an original.

20.  Inthe event that any one of the provisions of this Consent Agreement is held by a court
to be unenforceable, the validity of the enforceable provisions shall not be adversely affected.

21.  The language in all parts of this Consent Agreement, unless otherwise stated, shall be
construed according to its plain and ordinary meaning. This Consent Agreement shall be construed
pursuant to California law, without regarding to conflict of law principles.

22.  The undersigned are authorized to execute this Consent Agreement on behalf of their
respective parties and have read, understood and agreed to be bound by all of the terms and conditions
of this Consent Agreement.

23.  All agreements, covenants, representations and warranties, express or implied, oral or
written, of the Parties concerning the subject matter of this Consent Agreement are contained herein.
This Consent Agreement and its attachments are made for the sole benefit of the Parties, and no other
person or entity shall have any rights or remedies under or by reason of this Stipulated Judgment,
unless otherwise expressly provided for therein.

24.  Notices. Any notices or documents required or provided for by this Consent

Agreement or related thereto that are to be provided to CSPA pursuant to this Consent Agreement

- 12 -
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shall be hand-delivered or sent by U.S. Mail, postage prepaid, and addressed as follows or, in the

alternative, shall be sent by electronic mail transmission to the email addresses listed below:

Bill Jennings, Executive Director
California Sportfishing Protection Alliance
3536 Rainier Avenue

Stockton, CA 95204

E-mail: DeltaKeep@aol.com

With copies sent to:

Andrew L. Packard

Law Offices of Andrew L. Packard

100 Petaluma Boulevard North, Suite 301

Petaluma, CA 94952

Tel: (707) 763-7227

E-mail: Andrew@packardlawoffices.com
Erik@packardlawoffices.com
Hallie@packardlawoffices.com

And to:

Robert J. Tuerck, Esg.

Jackson & Tuerck

P.O. Box 148

429 W, Main Street, Suite C
Quincy, CA 95971

Tel: (530) 283-0406

Fax: 530-283-0416

E-mail: Bob@JacksonTuerck.com

Any notices or documents required or provided for by this Consent Agreement or related thereto that
are to be provided to Defendants pursuant to this Consent Agreement shall be sent by U.S. Mail,
postage prepaid, and addressed as follows or, in the alternative, shall be sent by electronic mail

fransmission to the email addresses listed below:

L. Edward Shaw

Cook Concrete Products, Inc.
5461 Eastside Road
Redding, CA 96001

Tel: (530) 243-2562

Fax: (530) 243-6881

With copies sent to:

Diane G. Kindermann
Abbolt & Kindermann, LLP
2100 Twenty First Street
Sacramento, CA 95818

Tel: (916) 456-9595
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Fax: (916) 456-9599
E-mail: dkindermann{@aklandlaw.com

Each Party shall promptly notify the other of any change in the above-listed contact information.

25.  Signatures of the Parties transmitted by facsimile or email shall be deemed binding.

26.  No Party shall be considered to be in default in the performance of any of its
obligations when a failure to perform is due to a “Force Majeure.” A Force Majeure event is any
circumstances beyond the Party’s control, including, without limitation, any act of God, war, fire,
earthquake, flood, and restraint by court order or public authority. A Force Majeure event does not
include normal inclement weather, such as anything less than or equal to a 100 year/24-hour storm
event, or inability to pay. Any Party seeking to rely upon this paragraph shall have the burden of
establishing that it could not reasonably have been expected to avoid, and which by exercise of due
diligence has been unable to overcome, the Force Majeure.

27.  If for any reason the Court should decline to approve this Consent Agreement in the
form presented, the Parties shall use their best efforts to work together to modify the Consent
Agreement within thirty (30) days so that it is acceptable to the Court. If the Parties are unable to
modify this Consent Agreement in a mutually acceptable manner, this Consent Agreement shall
become null and void.

28.  This Consent Agreement shall be deemed to have been drafted equally by the Parties,
and shall not be interpreted for or against any Settling Party on the ground that any such party drafted
it.

29.  This Consent Agreement and the attachments contain all of the terms and conditions
agreed upon by the Parties relating to the matters covered by the Consent Agreement, and supersede
any and all prior and contemporaneous agreements, negotiations, correspondence, understandings, and
commumnications of the Parties, whether oral or written, respecting the matters covered by this Consent
Agreement. This Consent Agreement may be amended or modified only by a writing signed by the
Parties or their authorized representatives, and then by order of the Court.

30.  Except in case of an emergency but subject to the regulatory authority of any applicable

governmental authority, any breach of or default under this Consent Agreement capable of being cured
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shall be deemed cured if, within five (5) days of first receiving notice of the alleged breach or default,
or within such other period appreved in writing by the Party making such allegation, which approval
shail not be unrcasonably withheld, the party allegedly in breach or default has completed such cure
or, if the breach or default can be cured but is not capable of being cured within such five (5) day
period, has commenced and is diligently pursuing to completion such cure.

The Parties hereto enter into this Consent Agreement and respectfully submit it to the Court for

its approval and entry as an Order and Final Judgment.

Dated: /7{@%020 /O California Sportfishing Protection Alliance

i ﬁ% Ex@ﬁ Directar

Dated: Cook Concrete Products, Inc. and L. Edward Shaw

By:

L. Edward Shaw, President

=15 -

[PROPOSED] CONSENT AGREEMENT




11 shall be deemed cured if, within five (5) days of first receiving notice of the alieged breach or default,
2§ or within such other period approved in writing by the Party making such allegation, which approval
3| shall not be unreasonably withheld, the party allegedly in breach or default has completed such cure
41 or, ifthe breach or default can be cured but is not capable of being cured within such five (3) day
5§ period, has commenced and is diligently pursuing to completion such cure.
6 The Parties hereto snter into this Consent Agreement and respectiully submit it to the Court for
7 1 its approval and entry as an Order and Final Judgment.
B
9| Dated: California Sportfishing Protection Alliance
19
11 By:
12 Bill Jennings, Executive Director
13
» Dated: S, palamber 17,2010 Cook Concrete Products, Inc. and §.. Edward Shaw
15 7@
By: /L_""
16 L. Edward Shaw, President
17
18
19
26
21
22
23
24
25 |
26
27
28 |
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EXHIBIT A — Facility Site Map & Related BMP Drawings

[PROPOSED] CONSENT AGREEMENT




P
= PRVWATE ROAD =
ANLH LTIL, EASEMENT

MCREGATE AGGRESATE
FROPERTY UNE / CHAT LB FEHCE TYP. sy ey -
s aceaEcare HoHRVB
") S PR
——— ] hopemh

FORM AHD PROCLCT STORAGE
{eRAVEL)

(3AVED)
1A34Ls 1334

HOLA 39VNIVEA/NOUYIIMYL N3dO

avoy JCISISYd 19vS

Q3507TON3 KT3iT16K0D 10N Q243A00
E E)NIU'HFEGP NOUONOOHS AvE INVHD

LA e, DITCH STARTS
HERE

:
0

M PROPERTY LEASED
B vt SoRetw hoHa, D Pacss New  BY COOK CONCRETE

SRS CONTAMMENT AEA ﬂ = wlsﬁ_nah.g ser ] FOR INVENTORY

ROOFED AREA FOR PETROLEVM PRODUGT — AR STORAGE

SEIF CONTANMENT PRESSURE WASHER AREA oW B m.B.m
“VERY SELDCH LSED”

SEOTMENT TRAR/OR. WATER SERANTON

N

=
= J//Uﬁ

WASYE HOPPERS (LOCATER H ACTTE GOOK CONCRETE PROPERTY

EXHIBT A
DRAINAGE. SYSTEM
LAST REVISION: SEFTEMBER 15, 2010




4" ACCESS
WiTH COVER

ENNE

OPENING

|
|
|
|
|
|
|
| PARTITION/
|
|
|
|
|
|

PLAN VIEW

EMOVABLE
CONCRETE LID

I T A T e T DR
AN e e e g A
" OIL AND FLOATING DEBRIS L '
INLET PIPE FROM |- ° CONTAINED ABOVE THE - MAER OUTLET PIPE TO
SEDIMENT TRAP #1 jR PARTITION OPENING . DISCHARGE POINT #1
'..-4 4 7
.l
a :
PARTITIO L
c OPENING Z
" SAND AND SEDIMENT - =
L CONTAINED BELOW THE )
R PARTITION OPENING -
a T w - -4"
2

ELEVATION VIEW \comcma
VALULT

SEDIMENT TRAP/OIL WATER SEPARATOR #1
(ST/OWS #1)



OUTLET PIPE 70O
DISCHARGE POINT #2,
WITH TEE ON INTERIOR
OF VAULT

QUTLET PIPE TC
DISCHARGE POINT #2,
WiTH TEE ON INTERIOR
OF VAULT

- - - - -—""""""""77"7"7"7— - - — — - 1
] bl |
i . | 1
WITH COVER
] I |
i I t
| | o ——+
| / \i
| ]
| PARTITION"" \ 7
: OPENNG | | S~y
I |1 i
INLET TRENCH WITH E ) |
STRAW FILTERS FROM | | N |
SEDIMENT TRAP #3 : N |
| P |
e e e e e o o o e __l.. —_ _|. —_— ] L i —— — |
INLET PIPE FROM
SEDIMENT TRAP #2
PLAN VIEW
EMOVABLE
CONCRETE LID
R A . \ - ;¢_ . -- «, ‘4. 4 - ' G .
T\ a it on e T e o
INLET TRENCH WITH K
STRAW FILTERS FROM OIL AND FLOATING DEBRIS —
SEDIMENT TRAP #3 CONTAINED ABOVE THE -
PARTITION OPENING "
o PARTITIO L
OPENIRG Z WATER .
K LEVEL ]

SAND AND SEDIMENT
CONTAINED BELOW THE
PARTITION OPENING

ELEVATION VIEW

\CONCREI'E

VAULT

SEDIMENT TRAP/OIL WATER SEPARATOR #2
(ST/OWS #2)



]

/SAM PLING CHANNEL

QOUTLET PIPE 8

L[] EEEA ||
=== —=C \

i AN
2]

PLAN VIEW

6INLET PIPE fr— - ———

|
|
R RNNY Y

STRAW BALE NTERIOR WALL
FILTRATION WALL

N5 e

Z::::_w

SECTION A—A

=\ 7 =

SECTION B-B

STORM WATER DISCHARGE POINT
BOX WITH STRAW BALE FILTER

(SWDP #1 AND #2)



EXHIBIT B —~ Notice of Viclation

706415122v1

[PROPOSED] CONSENT AGREEMENT




vedp o fir Fishorles. fubitat amd Water Quredizy™
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March 2, 2010

VIA CERTIFIED MAIL

RETURN RECEIPT REQUESTED
Mr. L. Edward Shaw, President
Cook Concrete Products, Inc.

5461 Eastside Road

Redding, CA 96001

Re: Notice of Violations and Intent to File Suit Under the Federal Water
Pollution Control Act

Dear Mr. Shaw:

I am writing on behalf of the California Sportfishing Protection Alliance
(“CSPA™) in regard to violations of the Clean Water Act (“the Act”) occurring at the
Cook Concrete Products, Inc. (“Cook Concrete”) concrete manufacturing facility located
at 5461 Eastside Road in Redding, California (“the Facility’”). The WDID 1dentification
number for the Facility is SR451009117. CSPA is a non-profit public benefit corporation
dedicated to the preservation, protection, and defense of the environment, wildlife and
natural resources of the Sacramento River and other California waters. This letter is
being sent to you as the responsible owner, officer, or operator of Cook Concrete
Products, Inc.

This letter addresses Cook Concrete’s unlawful discharges of pollutants from the
Facility to the storm water conveyance system for the City of Redding, which ultimately
flows into the Sacramento River and the Sacramento - San Joaquin Delta. This letter
addresses the ongoing violations of the substantive and procedural requirements of the
Clean Water Act and National Pollutant Discharge Elimination System (“NPDES”)
General Permit No. CAS000001, State Water Resources Control Board Water Quality
Order No. 91-13-DWQ, as amended by Order No. 97-03-DWQ (“General Permit” or
“General Industrial Storm Water Permit”).

Section 505(b) of the Clean Water Act provides that sixty (60) days prior to the
initiation of a civil action under Section 505(a) of the Act (33 U.S.C. § 1365(a)), a citizen
must give notice of intent fo file suit. Notice must be given to the alleged violator, the
U.S. Environmental Protection Agency (“the EPA™), and the State in which the violations
oceur,
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As required by the Clean Water Act, this Notice of Violation and Intent to File
Suit provides notice of the violations that have occurred, and continue to occur, at the
Facility. Consequently, Cook Concrete is hereby placed on formal notice by CSPA that,
after the expiration of sixty (60) days from the date of this Notice of Violation and Intent
to File Suit, CSPA intends to file suit in federal court against Cook Concrete under
Section 505(a) of the Clean Water Act (33 U.S.C. § 1365(a)), for violations of the Clean
Water Act and the General Industrial Storm Water Permit. These violations are described
more fully below.

1. Background.

Cook Concrete is a concrete manufacturing facility located in Redding,
California. The facility is used to receive, store, handle and transport aggregate materials
for the manufacture of concrete. Other activities at the facility include the use, storage,
and maintenance of heavy machinery and motorized vehicles, including trucks used to
haul materials to and from the facility.

On or about September 18, 1992, Cook Concrete submitted its notice of intent to
comply with the terms of the General Industrial Storm Water Permit. The Facility is
classified as a concrete manufacturing facility under Standard Industrial Classification
code 3272 (“Precast Concrete Manufacturing”). The Facility collects and discharges
storm water from its approximately five-acre industrial site through at least one discharge
point to the local storm water conveyance system, which ultimately drains to the
Sacramento River and the Sacramento-San Joaquin Bay Delta (“the Delta”). The Delta,
the Sacramento River, and the creeks that receive storm water discharge from the Facility
are waters of the United States within the meaning of the Clean Water Act.

The Central Valley Regional Water Quality Control Board (the “Regional Board”
or “Board™} has established water quality standards for the Sacramento River and the
Delta in the “Water Quality Control Plan for the Sacramento River and San Joaquin River
Basins,” generally referred to as the Basin Plan. The Basin Plan includes a narrative
toxicity standard which states that “[a]ll waters shall be maintained free of toxic
substances in concentrations that produce detrimental physiological responses in human,
plant, animal, or aquatic life.” For the Delta, the Basin Plan establishes standards for
several metals, including (at a hardness of 40 mg/L): arsenic — 0.01 mg/L; copper — 0.01;
iron — 0.3 mg/L for iron; and zinc — 0.1 mg/L. Id. at 1I-3.00, Table HII-1. The Basin
Plan states that “[a]t a minimum, water designated for use as domestic or municipal
supply (MUN) shall not contain lead in excess of 0.015 mg/L.” Id. at 1II-3.00. The Basin
Plan also provides that “[t]he pH shall not be depressed below 6.5 nor raised above 8.5.”
Id. at T11-6.00. The Basin Plan also prohibits the discharges of oil and grease, stating that
“Iw]aters shall not contain oils, greases, waxes, or other materials in concentrations that
cause nuisance, result in a visible film or coating on the surface of the water or on objects
in the water, or otherwise adversely affect beneticial uses.” Id. at III-5.00
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The Basin Plan also provides that “[a]t a minimum, water designated for use as
domestic or municipal supply (MUN) shall not contain concentrations of chemical
constituents in excess of the maximum contaminant levels (MCLs).” Id. at [I1-3.0. The
EPA has issued a recommended water quality criteria for alumimun for freshwater
aquatic life protection of 0.087 mg/L.. EPA has established a secondary MCL, consuiner
acceptance limit for aluminum of 0.05 mg/L to 0.2 mg/L.. EPA has established a
secondary MCL, consumer acceptance lmit for zinc of 5 mg/L. EPA has established a
primary MCL, consumer acceptance limit for the following: chromium — 0.1 mg/L;
copper — 1.3 mg/L; and lead — 0.0 (zero) mg/L. See http://www.cpa.gov/safewater/
mclhtml. The California Department of Health Services has also established the
following MCL, consumer acceptance levels: aluminum — 1 mg/L (primary) and 0.2
mg/L (secondary); chromium — 0.5 mg/L (primary); copper — 1.0 (secondary), iron — 0.3
mg/L; and zinc — 5 mg/L. See California Code of Regulations, title 22, §§ 64431, 64449.

EPA has also issued numeric receiving water limits for certain toxic polhutants in
California surface waters, commonly known as the California Toxics Rule (“CTR”). 40
CFR §131.38. The CTR establishes the following numeric limits for freshwater surface
waters: arsenic — 0.34 mg/L. (maximum concentration) and 0.150 mg/L (continuous
concentration); chromium (IIT) — 0.550 mg/L (maximum concentration) and 0.180 mg/L
{continuous concentration); copper — 0.013 mg/L (maximum concentration) and 0.009
mg/L (continuous concentration); lead — 0.065 mg/L. (maximum concentration) and
0.0025 mg/1. (continuous concentration).

The Regional Board has also identified waters of the Delta as failing to meet
water quality standards for unknown toxicity, electrical conductivity, numerous
pesticides, and mercury. See http://www.swrch.ca.gov/tmdl/docs/2002reg5303dlist.pdf.
Discharges of listed pollutants into an impaired surface water may be deemed a
“contribution” to the exceedance of CTR, a water quality standard, and may indicate a
failure on the part of a discharger to implement adequate storm water pollution control
measures. See Waterkeepers Northern Cal v. Ag Indus. Mfe., Inc., 375 F.3d 913, 918
(9th Cir. 2004), see also Waterkeepers Northern Cal. v. Ag Indus. Mfg., Inc., 2005 WL
2001037 at *3, 5 (E.D. Cal., Aug. 19, 2005) (finding that a discharger covered by the
General Industrial Storm Water Permit was “subject to effluent limitation as to certain
pollutants, including zinc, lead, copper, aluminum and lead” under the CTR).

The General Industrial Storm Water Permit incorporates benchmark levels
established by EPA as guidelines for determining whether a facility discharging industrial
storm water has implemented the requisite best available technology economically
achievable (“BAT”) and best conventional pollutant control technology (“BCT™). The
following benchmarks have been established for pollutants discharged by Cook Concrete:
pH ~ 6.0-9.0; total suspended solids — 100 mg/L; oil & grease — 15.0 mg/L; and iron-1.0
mg/L. The State Water Quality Control Board also recently proposed adding a
benchmark level for specific conductance of 200 pmho/cm. Additional EPA benchmark
levels have been established for other parameters that CSPA believes are discharged from
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the Facility, including but not limited to, copper — 0.0636 mg/L; lead — 0.0816 mg/L; and
zinc — 0.117 mg/L.

IL. Poliutant Discharges in Violation of the NPDES Permit.

Cook Concrete has violated and continues to violate the terms and conditions of
the General Permit. Section 402(p) of the Act prohibits the discharge of storm water
associated with industrial activities, except as permitted under an NPDES permit such as
the General Permit. 33 U.S.C. § 1342, The General Permit prohibits any discharges of
storm water associated with industrial activities that have not been subjected to BAT or
BCT. Effluent Limitation B(3) of the General Permit requires dischargers to reduce or
prevent pollutants in their storm water discharges through implementation of BAT for
toxic and nonconventional peollutants and BCT for conventional pollutants. BAT and
BCT include both nonstructural and structural measures. General Permit, Section A(8).
Conventional pollutants are TSS, O&G, pH, biochemical oxygen demand (“BOD™), and
fecal coliform. 40 C.F.R. § 401.16. All other pollutants are either toxic or
nonconventional. [d.; 40 CF.R. § 401.15.

Receiving Water Limitation C(1) of the General Industrial Storm Water Permit
prohibits storm water discharges and authorized non-storm water discharges to surface or
groundwater that adversely impact human health or the environment. Receiving Water
Limitation C(2) of the General Industrial Storm Water Permit also prohibits storm water
discharges and authorized non-storm water discharges that cause or contribute to an
exceedance of any applicable water quality standards contained in a Statewide Water
Quality Control Plan or the applicable Regional Board’s Basin Plan.

On May 18, and 23, 2007, the Regional Water Quality Control Board, Region 3,
sent Cook Conerete letters (collectively, “the May 2007 letters”™) conveying its conclusion
that Cook Concrete’s 2005-2006 Annual Report contained evidence that the BMPs then
in effect were “not sufficient to reduce pollutant concentrations below [EPA] benchmark
levels.” The May 2007 letters informed Cook Concrete that its 2005-2006 Annual Report
indicated storm water samples in excess of US EPA benchmark values for certain
parameters. Based on this evidence, the Board ordered Cook Concrete to: (1) Identify
sources of pollutants at the Facility that contributed to the exceedance(s); (2) Review
current BMPs; and (3) Modify existing BMPs or implement additional BMPs to reduce
or eliminate discharge of pollutants. The Board also requested that the Facility’s SWPPP
and Monitoring Plan be updated to reflect these changes.

Cook Concrete responded to these concerns with a June 29, 2007 letter
concwrrently submitted with its 2006-2007 Annual Report. Specifically, in its June 29,
2007 letter, Cook Concrete explained how it would modify existing BMPs or implement
additional BMPs to reduce or eliminate its discharge of pollutants which contribute to its
reported exceedances of benchmarks for Specific Conductance (EC), Iron (Fe), Total
Suspended Solids (TSS), and pH. Based on its review of available public documents,
CSPA is informed and believes that Cook Concrete continues to discharge these very
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same pollutants in excess of benchmarks and that Cook Concrete has failed to implement
BMPs adequate to bring its discharge of these pollutants in compliance with the General
Permit. Cook Concrete’s ongoing violations are discussed further below,

A. Cook Concrete Has Discharged Storm Water Containing Pollutants in
Violation of the Permit.

Cook Concrete has discharged and continues to discharge stormwater with
unacceptable levels of Total Suspended Solids (TSS), Specific Conductivity (EC), Iron
(Fe), and pH in violation of the General Permit. These high pollutant levels have been
documented during significant rain events, including the rain events indicated in the table
of rain data attached hereto as Attachment A. Cook Concrete’s Annual Reports and
Sampling and Analysis Results confirm discharges of materials other than stormwater
and specific pollutants in violation of the Permit provisions listed above. Self-monitoring
reports under the Permit are deemed “conclusive evidence of an exceedance of a permit
limitation.” Sierra Club v. Union Oil, 813 F.2d 1480, 1493 (9th Cir. 1988).

The following discharges of pollutants from the Facility have violated Discharge
Prohibitions A(1) and A(2) and Receiving Water Limitations C(1) and C(2) of the
Generai Industrial Storm Water Permit:

1. Discharges of Storm Water Containing Total Suspended Solids
at Concentrations in Excess of Applicable EPA Benchmarks

Date Qutfall Parameter | Concentration | EPA
in Discharge Benchmark
Value
11/03/2005 | Yard Drain TSS 191 mg/L 100 mg/L
05/19/2006 | Yard Drain TSS 109 mg/L 100 mg/L
10/04/2006 | Yard Drain TSS 114 mg/L 100 mg/L.
10/12/2007 | Yard Drain TSS 142 mg/L 100 mg/LL
2. Discharges of Storm Water Containing Specific Conductivity
at Levels in Excess of Proposed EPA Benchmark
Date Outfall Parameter | Concentration | Proposed
in Discharge Benchmark

Value
05/04/2005 | Yard Drain Spec. Con. | 7330 umho/cm | 200 umhos/cm
11/03/2005 | Yard Drain Spec. Con. | 209 wmho/cm | 200 pmbos/cm
05/19/2006 | Yard Drain Spec. Con. | 2770 wmbo/cm | 200 pmhos/cm
10/04/2006 | Yard Drain Spec. Con. | 527 wmho/cm | 200 pmhos/cm
03/26/2007 | Yard Drain Spec. Con. | 600 pmho/cm | 200 pmhos/cm
10/12/2007 | Yard Drain Spec. Con. | 225 pmho/cm | 200 pmhos/cm
04/22/2008 | Yard Drain Spec. Con. | 1540 pumho/cm | 200 pmhos/cm
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3. Discharges of Storm Water with a pH in Excess of Applicable
EPA Benchmark
Date QOutfali Parameter | Concentration : EPA Benchmark
in Discharge Value

05/04/2005 | Yard Drain pH 9.79 6.0-9.0
11/03/2005 | Yard Drain pH 9.08 6.0-9.0
05/19/2006 | Yard Drain pH 9.56 6.0-9.0
10/04/2006 | Yard Drain pH 9.73 6.0-9.0
10/12/2007 | Yard Drain pH 0.19 6.0 9.0
04/22/2008 | Yard Drain pH 9.28 6.0-9.0

4, Discharges of Storm Water with Iron (Fe) in Excess of

Applicable EPA Benchmark
Date Outfall Parameter | Concentration | EPA Benchmark
in Discharge Value

05/04/2005 | Yard Drain Fe 1.25 1 mg/L
11/03/2005 | Yard Drain Fe 7.05 I mg/L
10/04/2006 | Yard Drain Fe 2.21 1 mg/L
03/26/2007 | Yard Drain Fe 7.04 1 mg/L
10/12/2007 | Yard Drain Fe 4.88 1 mg/L
04/22/2008 | Yard Drain Fe 1.57 1 mg/L

CSPA’s investigation, including its review of Cook Concrete’s analytical resuits
documenting pollutant levels in the Facility’s storm water discharges well in excess of
EPA’s benchmark values and the State Board’s proposed benchmark for specific
conductivity, indicates that Cook Concrete has not implemented BAT and BCT at the
Facility for its discharges of TSS, Iron (Fe), Specific Conductivity (EC), and
unacceptable levels of pH, and other pollutants, in violation of Effluent Limitation B(3)
of the General Permit. Cook Concrete was required to have mmplemented BAT and BCT
by no later than October 1, 1992 of the start of its operations. Thus, Cook Concrete 1s
discharging polluted storm water associated with its industrial operations without having
implemented BAT and BCT.

CSPA is informed and believes that Cook Concrete has known that its stormwater
contains pollutants at levels exceeding EPA Benchmarks and other water quality criteria
since at least March 2, 2005. CSPA alleges that such violations also have occurred and
will occur on other rain dates, including during every single significant rain event that has
occurred since March 2, 2005, and that will occur at the Facility subsequent to the date of
this Notice of Violation and Intent to File Suit. Attachment A, attached hereto, sets forth
each of the specific rain dates on which CSPA alleges that Cook Concrete has discharged
storm water containing impermissible levels of Total Suspended Solids (TSS), Specific
Conductivity (EC), Iron (Fe), and pH, and other unmonitored pollutants in violation of
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Discharge Prohibitions A(1) and A(2) and Receiving Water Limitations C(1) and C(2) of
the General Industrial Storm Water Permit.

These unlawful discharges from the Facility are ongoing. Each discharge of
stormwater containing any pollutants from the Facility without the implementation of
BAT/BCT constitutes a separate violation of the General Industrial Storm Water Permit
and the Act. Consistent with the five-year statute of lunitations applicable to citizen
enforcement actions brought pursuant to the federal Clean Water Act, Cook Concrete is
subject to penalties for violations of the General Industrial Storm Water Permit and the
Act since March 2, 2005.

B. Cook Concrete Has Failed to Implement an Adequate Monitoring &
Reporting Plan.

Section B of the General Industrial Storm Water Permit requires that dischargers
develop and-implement an adequate Monitoring and Reporting Plan by no later than
October 1, 1992 or the start of operations. Sections B(3), B(4) and B(7) require that
dischargers conduct regularly scheduled visual observations of non-storm water and
storm water discharges from the Facility and to record and report such observations to the
Regional Board. Section B(5)(a) of the General Industrial Storm Water Permit requires
that dischargers “shall collect storm water samples during the first hour of discharge from
(1) the first storm event of the wet season, and (2) at least one other storm event in the
wet season. All storm water discharge locations shall be sampled.” Section B(5){c)(1)
further requires that the samples shall be analyzed for total suspended solids, pH, specific
conductance, and total organic carbon. Oil and grease may be substituted for total
organic carbon. Facilities, such as Cook Concrete, designated under SIC 3272 are also
required to sample for Iron (Fe). Section B(5)(c)(ii) of the General Permit requires
dischargers to analyze samples for all “[t]oxic chemicals and other pollutants that are
likely to be present in storm water discharges in significant quantities.”

Based on its investigation, CSPA is informed and believes that Cook Concrete has
failed to develop and implement an adequate Monitoring & Reporting Plan. First, Cook
Concrete has failed to collect storm water samples from each discharge point during at
least two qualifying storm events (as defined by the General Permit) during each of the
past five years. Second, Cook Concrete has failed to conduct all required visual
observations of non-storm water and storm water discharges at the Facility. Each of
these failures constitutes a separate and ongoing violation of the General Permit and the
Act. Consistent with the five-year statute of limitations applicable to citizen enforcement
actions brought pursuant to the federal Clean Water Act, Cook Concrete is subject to
penalties for violations of the General Industrial Storm Water Permit and the Act since
March 2, 2005. These violations are set forth in greater detail below:
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1. Cook Concrete Has Failed to Collect Storm Water Samples
from Each Discharge Point During at least Two Rain Events In
Each of the Last Five Years.

Based on its review of publicly available documents, CSPA is informed and
believes that Cook Concrete has failed to collect at least two storm water samples from
all discharge points during qualifying rain events at the Facility during each of the past
five years.

Moreover, based on its investigation, CSPA is informed and believes that storm
water discharges from the Facility at points other than the one discharge point currently
designated by Cook Concrete. This failure to adequately monitor storm water discharges
constitutes a separate and ongoing violation of the General Industrial Storm Water Permit
and the Clean Water Act.

2. Cook Concrete Has Failed to Analyze Its Storm Water for All
Pollutants Required by the General Industrial Storm Water
Permit.

Section B(5)(c)(i) of the General Industrial Storm Water Permit requires Cook
Concrete to sample for total suspended solids, specific conductivity, pH, and oil & grease
or total organic carbons. The General Permit also requires facilities such as Cook
Concrete which are designated as SIC 3272 to analyze their storm water discharge for
Iron (Fe). Further, based on its investigation, CSPA is informed and believes that Cook
Concrete has failed to monitor for other poliutants likely to be present in storm water
discharges in significant quantities. Cook Concrete’s failure to monitor these pollutants
extends back to at least March 2, 2005. Cook Concrete’s failure to monitor these
mandatory parameters has caused and continues to cause multiple separate and ongoing
violations of the Permit and the Act.

3 Cook Concrete Is Subject to Penalties for Its Failure to
Implement an Adequate Monitoring & Reporting Plan Since
March 2, 2005,

CSPA is mformed and believes that available documents demonstrate Cook
Concrete’s consistent and ongoing failure to implement an adequate Monitoring
Reporting Plan in violation of Section B of the General Industrial Storm Water Permit.
Consistent with the five-year statute of limitations applicable to citizen enforcement
actions brought pursuant to the federal Clean Water Act, Cook Concrete is subject to
penalties for these violations of the General Industrial Storm Water Permit and the Act
since March 2, 2005.
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C. Cook Concrete Has Failed to Implement BAT and BCT.

Effluent Limitation B(3) of the General Industrial Storm Water Permit requires
dischargers to reduce or prevent pollutants in their storm water discharges through
implementation of BAT for toxic and nonconventional pollutants and BCT for
conventional pollutants. BAT and BCT include both nonstructural and structural
measures. General Permit, Section A(8). CSPA’s investigation indicates that Cook
Congrete has not implemented BAT and BCT at the Facility for its discharges of TSS,
Specific Conductivity, pH, Iron (Fe) and other unmonitored pollutants in violation of
Effluent Limitation B(3) of the General Industrial Storm Water Permit.

To meet the BAT/BCT requirement of the General Permit, Cook Concrete must
evaluate all pollutant sources at the Facility and implement the best structural and non-
structural management practices economically achievable to reduce or prevent the
discharge of pollutants from the Facility. Based on the limited information available
regarding the internal structure of the Facility, CSPA believes that at a minimum Cook
Concrete must improve its housekeeping practices, store materials that act as pollutant
sources under cover or in contained areas, treat storm water to reduce pollutants before
discharge (e.g., with filters or treatment boxes), and/or prevent storm water discharge
altogether. Cock Concrete has failed to adequately implement such measures.

Cook Concrete was required to have implemented BAT and BCT by no later than
October 1, 1992. Therefore, Cook Concrete has been in continuous violation of the BAT
and BCT requirements every day since October 1, 1992, and will continue to be in
violation every day that Cook Concrete fails to implement BAT and BCT. Cook
Concrete is subject to penalties for violations of the Order and the Act occurring since
March 2, 2005.

D. Cook Concrete Has Failed to Develop and Implement an Adequate
Storm Water Pollution Prevention Plan.

Section A(1) and Provision E(2) of the General Industrial Storm Water Permit
require dischargers of storm water associated with industrial activity to develop,
implement, and update an adequate storm water pollution prevention plan (“SWPPP”) no
later than October 1, 1992. Section A(1) and Provision E(2) requires dischargers who
submitted an NOI pursuant to the Order to continue following their existing SWPPP and
implement any necessary revisions to their SWPPP in a tunely manner, but in any case,
no later than August 1, 1997.

The SWPPP must, among other requirements, identify and evaluate sources of
pollutants associated with industrial activities that may affect the quality of storm and
non-storm water discharges from the facility and identify and implement site-specific
best management practices (“BMPs”) to reduce or prevent pollutants associated with
industrial activities in storm water and authorized non-storm water discharges (General
Permit, Section A(2)). The SWPPP must also include BMPs that achieve BAT and BCT
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(Effluent Limitation B(3)). The SWPPP must include: a description of individuals and
their responsibilities for developing and implementing the SWPPP (General Permit,
Section A(3)); a site map showing the facility boundaries, storm water drainage areas
with flow pattern and nearby water bodies, the location of the storm water collection,
conveyance and discharge system, structural control measures, impervious arcas, areas of
actual and potential pollutant contact, and areas of industrial activity (General Permit,
Section A(4)); a list of significant materials handled and stored at the site (General
Permit, Section A(5)); a description of potential pollutant sources including industrial
processes, material handling and storage areas, dust and particulate generating activities,
a description of significant spills and leaks, a list of all non-storm water discharges and
their sources, and a description of locations where soil erosion may occur (General
Permit, Section A(6)).

The SWPPP also must include an assessment of potential pollutant sources at the
Facility and a description of the BMPs to be implemented at the Facility that will reduce
or prevent pollutants in storm water discharges and authorized non-storm water
discharges, including structural BMPs where non-structural BMPs are not effective
(General Permit, Section A(7), (8)). The SWPPP must be evaluated to ensure
effectiveness and must be revised where necessary (General Permit, Section A(9),(10)).
Receiving Water Limitation C(3) of the Order requires that dischargers submit a report to
the appropriate Regional Water Board that describes the BMPs that are currently being
implemented and additional BMPs that will be implemented to prevent or reduce the
discharge of any pollutants causing or contributing to the exceedance of water quality
standards.

CSPA’s investigation and review of available documents regarding conditions at
the Facility indicate that Cook Concrete has been operating with an inadequately
developed or implemented SWPPP in violation of the requirements set forth above.
Cook Concrete has failed to evaluate the effectiveness of its BMPs and to revise its
SWPPP as necessary. Based on its investigation CSPA is informed and believes that the
revised SWPPP filed by Cook Concrete on June 29, 2007, fails to include any of the
required maps, including, but not limited to, a Facility map. Cook Concrete has been in
continuous violation of Section A(1) and Provision E(2) of the General Industrial Stormn
Water Permit every day since October 1, 1992, and will continue to be in violation every
day that Cook Concrete fails to develop and implement an effective SWPPP. Cook
Concrete is subject to penalties for violations of the Order and the Act occurring since
March 2, 2005.

E. Cook Concrete Has Failed to Address Discharges Contributing to
Exceedances of Water Quality Standards.

Receiving Water Limitation C(3) requires a discharger to prepare and submit a
report to the Regional Board describing changes it will make to its current BMPs in order
to prevent or reduce the discharge of any pollutant in its storm water discharges that is
causing or contributing to an exceedance of water quality standards. Once approved by
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the Regional Board, the additional BMPs must be incorporated into the Facility’s
SWPPP. The report must be submitted to the Regional Board no later than 60-days from
the date the discharger first learns that its discharge is causing or contributing to an
exceedance of an applicable water quality standard. Receiving Water Limitation C(4)(a).
Section C(11)(d) of the Permit’s Standard Provisions also requires dischargers to report
any noncompliance. See also Provision E(6). Lastly, Section A(9) of the Permit requires
an annual evaluation of storm water controls including the preparation of an evaluation
report and implementation of any additional measures in the SWPPP to respond to the
monitoring results and other inspection activities.

As indicated above, Cook Concrete is discharging elevated levels of Total
Suspended Solids (TSS), Specific Conductivity (SC), Iron (Fe) and pH that are causing or
contributing to exceedances of applicable water quality standards. For each of these
pollutant exceedences, Cook Concrete was required to submit a report pursuant to
Receiving Water Limitation C(4)(a) within 60-days of becoming aware of levels in its
storm water exceeding the EPA Benchmarks and applicable water quality standards.

Based on CSPA’s review of available documents, Cook Concrete was aware of
high levels of these pollutants prior to March 2, 2005. Likewise, Cook Concrete has not
filed any reports describing its noncompliance with the General Industrial Storm Water
Permit in violation of Section C(11)(d). Lastly, the SWPPP and accompanying BMPs do
not appear to have been altered as a result of the annual evaluation required by Section
A(9). Cook Concrete has been in continuous violation of Receiving Water Limitation
C(4)(a) and Sections C(11)(d) and A(9) of the General Industrial Storm Water Permit
every day since March 2, 2005, and will continue to be in violation every day that Cook
Concrete fails to prepare and submit the requisite reports, receives approval from the
Regional Board and amends its SWPPP to include approved BMPs. Cook Concrete 1s
subject to penalties for violations of the General Industrial Storm Water Permit and the
Act occuiring since March 2, 2005,

F. Cook Concrete Has Failed to File Timely, True and Correct Reports.

Section B(14) of the General Industrial Storm Water Permit requires dischargers
to submit an Annual Report by July Ist of each year to the executive officer of the
relevant Regional Board. The Annual Report must be signed and certified by an
appropriate corporate officer. General Permit, Sections B(14), C(9), (10). Section
A(9)(d) of the General Industrial Storm Water Permit requires the discharger to include
in their annual report an evaluation of their storm water controls, including certifying
compliance with the General Industrial Storm Water Permit. See also General Permit,
Sections C(9) and (10) and B(14).

CSPA’s investigation indicates that Cook Concrete has signed and submitted
incomplete Annual Reports and purported to comply with the General Industrial Storm
Water Permit despite significant noncompliance at the Facility. As indicated above,
Cook Concrete has failed to comply with the Permit and the Act consistently for at Icast
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the past five years; therefore, Cook Concrete has violated Sections A(9)(d), B(14) and
C(9) & (10) of the Permit every time Cook Concrete submitted an incomplete or incorrect
annual report that falsely certified compliance with the Act in the past years. Cook
Concrete’s failure to submit true and complete reports constitutes continuous and
ongoing violations of the Permit and the Act. Cook Concrete is subject to penalties for
violations of Section (C) of the General Industrial Storm Water Permit and the Act
cccurring since March 2, 2003,

.  Persons Responsible for the Violations.

CSPA puts Cook Concrete, including Mr. L. Edward Shaw, on notice that they
are the persons responsible for the violations described above. If additional persons are
subsequently identified as also being responsible for the violations set forth above, CSPA
puts Cook Concrete on notice that it intends to include those persons in this action.

IV. Name and Address of Noticing Party.

Our name, address and telephone number is as follows: California Sportfishing
Protection Alliance, Bill Jennings, Executive Director; 3536 Rainier Avenue, Stockton,
CA 95204, Phone: (209) 464-5067.

V. Counsel.

CSPA has retained legal counsel to represent it in this matter. Please direct all
comununications to:

Andrew 1. Packard

Erik M. Roper

Law Offices of Andrew L. Packard

100 Petaluma Boulevard, Suite 301
Petaluma, CA 94952

Tel. (707) 763-7227

Fax. (707) 763-9227

E-mail: Andrew@PackardLawOffices.com

And to:

Robert J. Tuerck

Jackson & Tuerck

P.O. Box 148

429 W. Main Street, Suife C
Quincy, CA 95971

Tel: 530-283-0406

Fax: 530-283-0416
E-mail:Bob@JacksonTuerck.com
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VI. Penalties.

Pursuant to Section 309(d) of the Act (33 U.S.C. § 1319(d)) and the Adjustment
of Civil Monetary Penalties for Inflation (40 C.F.R. § 19.4) each separate violation of the
Act subjects Cook Concrete and .. Edward Shaw to a penalty of up to $32,500 per day
per violation for all violations occurring after March 15, 2004, and $37,500 per day per
violation for all violations occurring after January 12, 2009, during the period
commencing five years prior to the date of this Notice of Violations and Intent to File
Suit. In addition fo civil penalties, CSPA will seek injunctive relief preventing further
violations of the Act pursuant to Sections 505(a) and (d) (33 U.S.C. §1365(a) and (d}))
and such other relief as permitted by law. Lastly, Section 505(d) of the Act (33 U.S.C. §
1365(d)), permits prevailing parties to recover costs and fees, including attorneys’ fees.

CSPA believes this Notice of Violations and Intent to File Suit sufficiently states
grounds for filing suit. We intend to file a citizen suit under Section 505(a) of the Act
against Cook Concrete and its agents for the above-referenced violations upon the
expiration of the 60-day notice period. If you wish to pursue remedies in the absence of
litigation, we suggest that you initiate those discussions within the next 20 days so that
they may be completed before the end of the 60-day notice period. We do not intend to
delay the filing of a complaint in federal court if discussions are continuing when that
petiod ends.

Sincerely,

%A

Bill Jennings, Executive Director
California Sportfishing Protection Alliance



SERVICE LIST

Lisa Jackson, Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Jared Blumenfeld

Administrator, U.S. EPA - Region 9
75 Hawthorne Street

San Francisco, CA, 94105

Eric Holder

U.S. Attorney General

U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, DC 20530-0001

Dorothy R. Rice, Executive Director

State Water Resources Control Board
1001 I Street Sacramento, CA 95814

P.O. Box 100

Sacramento, CA 95812-01060

Pamela Creedon, Executive Officer
Regional Water Quality Control Board
Central Valley Region

11020 Sun Center Drive #200

Rancho Cordova, CA 95670-6114



ATTACHMENT A
Notice of Intent to File Suit, Cook Concrete (Redding, CA)
Significant Rain Events,* March 2, 2005-March 2, 2019

March 18 20056 Jan. 13 2006 Nov. 22 2006 Jan. 08 2008
March 19 2005 Jan. 14 2006 Nov. 26 2006 Jan, 09 2008
March 20 2005 Jan. 17 2006 Dec. 08 2006 Jan. 10 2008
March 21 2005 Jan. 18 2006 Dec. 09 2006 Jan. 12 2008
March 22 2005 Jan. 20 2006 Dec. 10 2008 Jan. 21 2008
March 23 20056 Jan. 28 2006 Dec. 11 2006 Jan. 24 2008
March 24 2005 Jan. 30 20086 Dec. 12 20086 Jan. 25 2008
March 27 2005 Feb. 01 2006 Dec. 13 2006 Jan. 26 2008
April 03 2005 Feb. 02 2008 Dec. 14 2006 Jan. 27 2008
April 07 2005 Feb. 04 20086 Dec. 21 2006 Jan. 29 2008
April 08 2005 Feb. 26 2006 Dec. 26 2006 Jan. 31 2008
April 23 2005 Feb. 27 2006 Dec. 27 2006 Feb. 02 2008
April 24 2005 Mar. 02 20086 Jan. 03 2007 Feb. 21 2608
April 30 2005 Mar. 03 20086 Feb. 07 2007 Feb. 22 2008
May 04 2005 Mar. 05 2006 Feb. 08 2007 Feb. 23 2008
May 05 2005 Mar. 06 2006 Feb. 08 2007 Feb. 24 2008
May 08 2005 Mar. 07 2006 Feb. 10 2007 Mar. 12 2008
May 09 2005 Mar. 12 2006 Feb. 22 2007 Mar. 28 2008
May 15 2005 Mar. 13 2008 Feb. 24 2007 April 22 2008
May 17 2005 Mar. 14 2006 Fsh. 27 2007 May 24 2008
May 18 2005 Mar. 15 2006 Mar. 26 2007 Cct. 03 2008
Oct. 14 2005 Mar. 20 2006 April 11 2007 Oct. 04 2008
Oct. 26 2005 Mar. 23 2008 April 19 2007 Oct. 30 2008
Nav. 03 2005 Mar. 24 20086 April 21 2007 Oct. 31 2008
Nov. 07 2005 Mar. 25 2006 April 22 2007 Nov. 01 2008
Nav., 25 2005 Mar. 27 20086 May 01 2007 Nov. 02 2008
Nov., 28 2005 Mar. 28 2006 May 02 2007 Nov. 03 2008
Nov., 29 2005 Mar. 29 2006 May 03 2007 Nov. 08 2008
Nov, 30 2005 Mar. 31 2008 Oct. 09 2007 Dec. 14 2008
Dec. 61 2005 April 01 2006 Oct. 10 2007 Dec. 15 2008
Dec. 17 2005 April 02 2006 Oct. 12 2007 Dec. 18 2008
Dec. 18 2005 April 03 2006 Oct. 16 2007 Dec. 21 2008
Dec. 19 2005 April 05 2006 Oct. 19 2007 Dec. 24 2008
Dec. 20 2005 April 08 2006 Nov. 10 2007 Dec. 28 2008
Dec. 21 2005 April 10 2006 Nov. 19 2007 Jan. 02 2009
Dec. 22 2005 April 11 2006 Dec. 03 2007 Jan. 22 2009
Dec. 25 2005 April 12 2006 Dec. 04 2007 Jan. 24 2009
Dec. 26 2005 April 16 2006 Dec. 06 2007 Feb. 06 2009
Dec. 27 2005 April 16 20086 Dec. 18 2007 Feb. 08 2009
Dec. 28 2005 May 19 2006 Dec. 10 2007 Feb. 10 2009
Dec. 28 2005 May 21 2006 Dec. 20 20067 Feb. 11 2009
Dec. 30 2005 Oct. 04 2006 Dec. 27 2007 Feb. 13 2009
Dec. 31 2005 Nov. 02 2006 Dec. 28 2007 Feb. 14 2009
Jan, 01 2006 Nov. 03 2008 Dec. 29 2007 Feb. 15 2009
Jan, 03 2006 Nov. 11 2008 Jan, 03 2008 Feb. 16 2009
Jan, 04 2006 Nov. 12 2006 Jan. 04 2008 Feb. 17 20089
Jan. 10 2006 Nav. 13 2006 Jan. 05 2008 Feb. 18 2008
Jan. 11 2006 Nov. 16 2006 Jan. 06 2008 Feb. 22 2009

* Dates gathered from publicly available rain and weather data collected at stations located near the
Facility.



ATTACHMENT A
Notice of Intent to File Suit, Cook Conerete (Redding, CA)
Significant Rain Events,* March 2, 2005-March 2, 2010

Feb. 25 2009
Mar. 01 2009
Mar. 03 2009
April 09 2009
April 24 2009
May 01 2009
May 02 2009
May 03 2009
May 04 2009
May 06 2009
QOct. 13 2009
Oct. 18 2009
Nov. 06 2009
Nov. 17 2009
Nov. 20 2009
Dec. 11 2009
Dec. 12 2009
Dec. 15 2009
Dec. 16 2009
Dec. 20 2009
Dec. 21 2009
Dec. 27 20009
Dec. 29 2009
Jan. g1 2010
Jan. 12 2010
Jan. 13 2010
Jan. 16 2010
Jan. 17 2010
Jan. 18 2010
Jan. 19 2010
Jan. 20 2010
Jan. 21 2010
Jan. 23 2010
Jan. 24 2010
Jan. 25 2010
Feb. 01 2010
Feb. 04 2010
Feb. 06 2010
Feb. 09 2010
Feb. 21 2010
Feb. 23 2010
Feb. 24 2010
Feb. 26 2010

* Dates gathered from publicly available rain and weather data collected at stations located near the
Facility.



EXHIBIT C

Parameter Value

pH 6.0-9.0
Specific Conductivity <200 umhos/cm
Total Suspended Solids < 100 mg/L
Total Organic Carbon < 110mg/L

Iron <1 mg/L

[PROPOSED] CONSENT AGREEMENT
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Michael R. Lozeau (State Bar No. 142893)

Richard T. Drury (State Bar No. 163559)

David A. Zizmor (State Bar No. 255863)

LOZEAU DRURY LLP

1516 Oak Street, Suite 216

Alameda, CA 94501

Tel: (510) 749-9102

Fax: (510) 749-9103 (fax)

E-mail: michael@lozeaudrury.com
richard@lozeaudrury.com
david@lozeaudrury.com

Attorneys for Plaintiff
GLOBAL COMMUNITY MONITOR

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
GLOBAL COMMUNITY MONITOR, a Case No. CO9-04186 MHP

non-profit corporation,
[PROPOSED] CONSENT DECREE
Plaintiff,

VS.

CUSTOM ALLOY SCRAP SALES, INC,, a
corporation,

Defendant.

WHEREAS, Plaintiff Global Community Monitor (hereinafter “GCM” or “Plaintiff”) is a
non-profit corporation dedicated to the protection, enhancement and restoration of waters of the
State of California, including waters adjacent to urbanized areas of San Francisco Bay;

WHEREAS, Defendant Custom Alloy Scrap Sales, Inc. (“CASS”) is a corporation
organized under the laws of the State of California;

WHEREAS, Defendant owns and operates an aluminum smelting and metal recycling
facility located at 2730 Peralta Street in Oakland, California (the “Facility”), where Defendant
engages in metal collection, storage, sorting, and baling, aluminum recycling and forging, vehicle
maintenance and repair, and related activities;

WHEREAS, Defendant discharges storm water at the Facility pursuant to State Water
Resources Control Board Water Quality Order No. 97-03-DWQ, National Pollutant Discharge

[PROPOSED] CONSENT DECREE Case No. CO9-04186 MHP
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Elimination System General Permit No. CAS000001, Waste Discharge Requirements for Discharges
of Storm Water Associated with Industrial Activities Excluding Construction Activities (hereinafter,
the “General Permit”). A map of the Facility is attached hereto as Exhibit 1 and incorporated by
reference;

WHEREAS, on or about June 18, 2009, GCM served Defendant, the United States Attorney
General, the national and Region X offices of the United States Environmental Protection Agency,
the State Water Resources Control Board (“State Board”) and the Regional Water Quality Control
Board — San Francisco Bay Region (“Regional Board”) with a Notice of Violation and Intent to File
Suit (“60-Day Notice”) under Sections 505(a)(1) and (f) of the Federal Water Pollution Control Act
(the *“Act” or “Clean Water Act”), 33 U.S.C. 8 1365(a)(1) and (f);

WHEREAS, the 60-Day Notice alleged that Defendant has violated and continues to violate
Sections 301(a) and 402(p) of the Clean Water Act, 33 U.S.C. § 1311(a) and 1342(p), due to
discharges of polluted storm water from the Facility in violation of the General Permit;

WHEREAS, on September 10, 2009, GCM filed a complaint against Defendant in the
United States District Court for the Northern District of California, entitled Global Community
Monitor v. Custom Alloy Scrap Sales, Inc (Case No. C-09-04186 MHP) (hereinafter “Complaint” or
“Action”). A true and correct copy of the Complaint as well as the 60-Day Notice is attached hereto
as Exhibit 2;

WHEREAS, CASS previously installed several storm water treatment units, including two
Stormwater Rx units, and since receiving GCM’s notice and the filing of the Complaint, CASS has
installed significant roofing over large portions of the Facility in order to eliminate exposure of
industrial activities to storm water at portions of the Facility;

WHEREAS, GCM and Defendant (hereinafter, collectively referred to as the “Settling
Parties”) have agreed that it is in the parties” mutual interest to enter into a Consent Decree setting
forth terms and conditions appropriate to resolving the allegations set forth in the Complaint without
further proceedings;

WHEREAS, after agreement of the parties to this proposed Consent Decree, the proposed

[PROPOSED] CONSENT DECREE Case No. CO9-04186 MHP
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Consent Decree will be submitted to the United States Department of Justice and the national and
Region IX offices of the United States Environmental Protection Agency for the statutory review
period pursuant to 33 U.S.C. § 1365(c) at least 45 days prior to the submittal of this Consent Decree
to the Court for entry;

WHEREAS, all actions taken by the Settling Parties pursuant to this Consent Decree shall

be taken in compliance with all applicable federal, state and local rules and regulations;

NOW THEREFORE IT IS HEREBY STIPULATED BETWEEN THE SETTLING
PARTIES AND ORDERED AND DECREED BY THE COURT AS FOLLOWS:

1. CASS agrees, to the extent it has not already done so, to operate the Facility in
compliance with the applicable requirements of the General Permit and Clean Water Act. If,
because of any other court order, change in law, and/or upon the effective date of an amended or
revised General Permit, CASS agrees to comply with the controlling law, including revisions to the
General Permit as authorized by law.

2. In order to prevent storm water from coming into contact with contaminants at the
Facility and/or to prevent the discharge of waste or contaminated storm water from the Facility into
the waters of the State and of the United States, CASS shall implement additional and/or different
structural and non-structural best management practices (“BMPs”) as described more fully below.
CASS shall maintain all structural BMPs at the site in good operating condition. The effectiveness
of the BMPs shall be measured by comparing analytical results of storm water discharge samples
with the “Levels of Concern” set forth in Paragraph 15. Exceeding Levels of Concern shall cause
the initiation of actions as discussed below.

IMPROVEMENTS TO THE FACILITY’S
STORM WATER POLLUTION CONTROL MEASURES

3. CASS agrees to maintain the roofing installed over and around the Facility’s
Maintenance Building and Public Work Area. CASS shall maintain the roofing to assure that there
are no gaps between the Maintenance Building roof and the new roof that would allow any

stormwater potentially to fall in the covered areas. CASS agrees that the berms surrounding the

[PROPOSED] CONSENT DECREE Case No. CO9-04186 MHP
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work areas beneath the new roof will remain in place.

4. Not later than October 1, 2010, CASS agrees to install roofing or an awning over the
loading dock area located on the Poplar Street side of the Main Yard designed to prevent storm
water from falling onto the loading dock area.

5. CASS agrees to maintain the existing storm water treatment units installed in the
Furnace/Gardener Yard, Main Yard, and New Yard. With respect to the two Stormwater Rx units
installed in the Main Yard and New Yard, CASS agrees to continue its actions with Stormwater Rx
LLC to review and, where feasible, improve the treatment performance of the two units. If the
average analytical results for all samples of a given pollutant taken of effluent from the Stormwater
Rx units in any single rainy season during the term of this Agreement indicate pollutants at levels in
excess of the Levels of Concern described in Paragraph 15 below, CASS shall engage Stormwater
Rx LLC to review the data and Stormwater Rx units’ performance, analyze the feasibility of
additional modifications or additions to the units designed to further reduce pollutant levels in the
effluent discharged from the units, and propose an implementation schedule for any feasible
modifications or additions to the units. CASS agrees to implement any feasible modifications or
additions to the units recommended by Stormwater Rx LLC. The review and recommendations by
Stormwater Rx LLC required by this paragraph shall be included in the Memorandum required by
Paragraph 16 below.

6. CASS agrees to minimize tracking of sediment and dirt onto 26th Street resulting
from the operation of trucks utilizing the rear gate of the Main Yard. Prior to October 1, 2010,
CASS agrees to spread appropriately sized gravel on the unpaved portion of that property across the
street from the Main Yard’s rear gate. The location, size and depth of the gravel shall be designed to
reduce or eliminate tracking of dirt and dust from that area onto 26th Street and the Facility’s rear
gate.

7. CASS agrees to limit the use of the employee parking lot adjacent to the north side of
the Maintenance Building to parking only. CASS agrees to conduct frequent inspections of the

parking lot to ensure that no vehicles remain on site for more than a few days.

[PROPOSED] CONSENT DECREE Case No. CO9-04186 MHP
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8. CASS agrees to vacuum sweep the areas in front of the gates to the Furnace/Gardener
Area located at the corner of Poplar Street and 28th Street and in the middle of the west side of the
Furnace/Gardener Area exiting onto Polar Street, respectively. CASS agrees to hand-vacuum these
gates at least once per day during the rainy season (October 1 through May 30) on non-rain event
days. If these areas or portion of these areas are roofed and fully enclosed so that storm water does
not fall on the areas or portions of the areas, CASS need not conduct vacuum sweeping any such
covered areas.

SAMPLING, MONITORING, INSPECTION AND REPORTING

In addition to, or in conformance with, any recordation, sampling, monitoring or inspecting
activities described above, or otherwise required by law, CASS agrees to perform the additional
monitoring described herein during the 2010-2011 and 2011-2012 wet seasons (October 1 — May 30,
each year):

9. CASS shall maintain logs of all sweeping activities at the Facility, including the date
and location of any sweeping, as part of the facility’s annual report.

10. CASS shall collect samples from the Facility’s existing monitoring locations. CASS
shall analyze each storm water sample taken from the existing monitoring locations in accordance
with the General Permit and this Agreement for, at a minimum, the following constituents: total
suspended solids, pH, oil and grease or total organic carbon, specific conductance, chemical oxygen
demand, aluminum, zinc, iron, copper, lead, nickel, manganese, magnesium, chromium, and arsenic.
In regard to analyzing for manganese, magnesium, chromium, and arsenic, if the analytical results of
two consecutive sampling events for one of these metals at a specific outfall are measured below the
Levels of Concern set forth in Paragraph 15 below, then that specific metal at the relevant outfall
can be deleted from the monitoring program consistent with the General Permit’s requirements.

11. In addition, during the 2010-2011 rainy season, CASS agrees to take at least one
sample of storm water from a downspout discharging runoff from the roof of the Furnace/Gardener
Area during a qualifying storm event. CASS further agrees to analyze that roof sample for

aluminum.

[PROPOSED] CONSENT DECREE Case No. CO9-04186 MHP
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12.  All samples collected from the CASS Facility shall be delivered to a California state
accredited environmental laboratory and shall be analyzed in accordance with the provisions of the
General Permit.

13. Analytical methods used by CASS or its analytical laboratory shall be adequate to
detect the individual constituents at or below the Levels of Concern set forth in Paragraph 15.

14. Results from CASS’s sampling and analysis shall be provided to GCM within
fourteen (14) days of receipt of the final written laboratory report from each sampling event.

MEET AND CONFER REGARDING
EXCEEDANCE OF LEVELS OF POTENTIAL CONCERN

15. If analytical results of storm water samples taken by CASS during the 2010-2011
and/or 2011-2012 wet season indicate that storm water discharges from the Facility exceed the
following Levels of Concern — pH — 6.0-9.0 units; total suspended solids (“TSS”) — 100 mg/L; oil
and grease (“O&G”) — 15 mg/L; chemical oxygen demand (“COD”) — 120 mg/L; aluminum — 0.75
mg/L; zinc —.117 mg/L, 0.090 mg/L; iron — 1 mg/L; copper —.0636 mg/L, 0.0048 mg/L, lead —
0.0816 mg/L, nickel — 1.417 mg/L, 0.074 mg/L, manganese — 1.0 mg/L, magnesium — 0.0636 mg/L,
chromium VI - 1.1 mg/L, and arsenic — 0.16854 mg/L — CASS agrees to take additional feasible
measures aimed at reducing pollutants in the Facility’s storm water to levels at or below these levels.

16. In furtherance of that objective, when one or more analytical results of storm water
samples taken by CASS during the 2010-2011 and/or 2011-2012 wet season indicate that storm
water discharges from the Facility exceed the following Levels of Concern, CASS shall prepare a
written statement (“Memorandum?”) discussing:

(1) Any exceedance or exceedances of any Level of Concern;

(2) An explanation of the possible cause(s) and/or source(s) of any exceedance; and

(3) Additional feasible best management practices (“BMPs”) that will be taken to further
reduce the possibility of future exceedance(s).

17. Such Memorandum shall be e-mailed and sent via first class mail to GCM not later

than July 30th following the conclusion of each wet season. Any additional measures set forth in the
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Memorandum shall be implemented as soon as practicable, but not later than sixty (60) days from
the due date of the Memorandum, except where 1) structural changes require longer than sixty (60)
days to complete; 2) weather-related conditions render immediate implementation infeasible; or 3)
the Settling Parties agree in writing to defer implementation of specific measures in order to
effectively meet and confer in accordance with Paragraph 27. Within thirty (30) days of
implementation, CASS’s SWPPP shall be amended to include all additional BMP measures
designated in the Memorandum.

18. Upon receipt of the Memorandum, GCM may review and comment on any additional
measures. If requested by GCM within thirty (30) days of receipt of such Memorandum, GCM and
CASS shall meet and confer and conduct a site inspection within ninety (90) days after the receipt of
the Memorandum to discuss the contents of the Memorandum and the adequacy of proposed
measures to improve the quality of the Facility’s storm water to levels at or below the Levels of
Concern. If within thirty (30) days of the parties meeting and conferring, the parties do not agree on
the adequacy of the additional measures set forth in the Memorandum, the Settling Parties may
agree to seek a settlement conference before a Mediator assigned to this action by the District Court
pursuant to Paragraph 27 below. If the Settling Parties fail to reach agreement on additional
measures, GCM may bring a motion before the District Court Judge consistent with Paragraph 27
below. If GCM does not request a meet and confer regarding the Memorandum within the thirty
(30) day comment period provided for in this paragraph, GCM shall waive any right to object to
such Memorandum pursuant to this Agreement.

19. Any concurrence or failure to object by GCM with regard to the reasonableness of
any additional measures required by this Agreement or implemented by CASS shall not be deemed
to be an admission of the adequacy of such measures should they fail to bring the Facility’s storm
water within the General Permit’s best available technology requirements.

20. In addition to any site inspections conducted as part of meeting and conferring on
additional measures set forth above, CASS shall permit representatives of GCM to perform one (1)

additional site visit to the Facility during normal daylight business hours during the term of this
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Agreement; provided that GCM provides CASS with at least one week prior notice via e-mail and
telephone using the contact information listed in Paragraph 37 below.

21.  Within thirty (30) days of the Effective Date of this Consent Decree, CASS shall
amend the Facility Storm Water Pollution Prevention Plan (*SWPPP”) to incorporate all changes,
improvements and best management practices set forth in this Consent Decree. A copy of the
amended SWPPP shall be provided to GCM within seven (7) business days of completion.

22. During the life of this AGREEMENT, CASS shall provide GCM with a copy of all
documents submitted to the Regional Board or the State Board concerning the Facility’s storm water
discharges, including but not limited to all documents and reports submitted to the Regional Board
and/or State Board as required by the General Permit. Such documents and reports shall be mailed
to GCM contemporaneously with submission to such agency. CASS also shall provide GCM a copy
of all documents referenced in this agreement, including but not limited to logs or analyses, within

fourteen (14) days of a written request (via e-mail or regular mail) by GCM.

MITIGATION FEES AND COSTS

23.  As mitigation of the violations alleged in GCM’s Notice and Complaint, CASS shall
pay the sum of Twenty-Two Thousand dollars ($22,500.00) (the “Payment”) to the Rose Foundation
for Communities and the Environment (“Rose Foundation”). The Payment shall be conditioned on
the following: (a) the Payment or any portion thereof shall not be disbursed or otherwise granted
directly or indirectly to GCM or CASS, (b) projects funded by the Payment shall be designed to
benefit water quality in the San Francisco Bay or its tributaries, and (c) projects funded by the
Payment shall be designed to benefit water quality within 60 miles of the Facility. Within fifteen
(15) days of the Effective Date of the Consent Decree, CASS shall make the Payment to the Rose
Foundation.

24. CASS shall reimburse GCM in the total amount of $56,500.00 to defray GCM’s
investigation fees and costs, expert fees and costs, reasonable attorneys’ fees, and all other costs
incurred as a result of investigating the activities at the Facility, bringing these matters to CASS’s

attention, and negotiating a resolution of this action in the public interest. Such payment shall be
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made within fifteen (15) days of the Effective Date of the Consent Decree.

25. Unless otherwise ordered by the Court pursuant to the terms of this Consent Decree,
none of the parties will be reimbursed for monitoring CASS’s compliance with this Consent Decree.
Monitoring activities include site inspections, review of water quality sampling reports, review of
annual reports, discussion with representatives of CASS concerning potential changes to compliance
requirements, preparation and participation in meet and confer sessions and mediation, and water
quality sampling.

DISPUTE RESOLUTION AND ENFORCEMENT OF CONSENT DECREE

26. The Effective Date shall be the date this Consent Decree is approved and entered by
the Court. The Consent Decree shall continue in effect until September 30, 2012. This Court shall
retain jurisdiction in this matter from the Effective Date through the date of its termination, for the
purposes of enforcing the terms of this Consent Decree. In addition, following the date of
termination of this Decree, this Court shall retain jurisdiction for the purposes of enforcing this
Decree for any disputes which arose prior to the termination of the Consent Decree.

27. Except as specifically noted herein, any disputes with respect to any of the provisions
of this Consent Decree shall be resolved through the following procedure. The parties agree to first
meet and confer to resolve any dispute arising under this Consent Decree. The Parties shall meet
and confer within fourteen (14) days of receiving written notification from the other Party of a
request for a meeting to determine the merits of the dispute or whether a violation has occurred and
to develop a mutually agreed upon plan, including implementation dates, to resolve the violation or
dispute. In the event that such disputes cannot be resolved through this meet and confer process or
the Parties fail to meet and confer, the Parties agree to request a settlement meeting before a
magistrate judge of the District Court or a Court-appointed mediator. In the event that the Parties
cannot resolve the dispute by the conclusion of the settlement meeting with the Magistrate Judge or
mediator, the Parties may submit the dispute via motion to the District Court Judge. The prevailing
party may seek recovery of reasonable attorney fees and costs incurred in bringing any such motion,

and such fees and costs shall be awarded, pursuant to the provisions set forth in the Section 505(d)
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of the Clean Water Act, 33 U.S.C. § 1365(d) or any other legal authority, and applicable case law
interpreting such provisions. The parties expressly consent to have all disputes arising from this
Consent Decree resolved by the District Court, and the parties waive any appeal or judicial review
of a decision entered by the District Court Judge made within the parameters of this Consent Decree.

MUTUAL RELEASE OF LIABILITY AND COVENANT NOT TO SUE

28. In consideration of the above, and except as otherwise provided by this Consent
Decree, the Settling Parties hereby forever and fully release each other and their respective
successors, assigns, officers, agents, employees, and all persons, firms and corporations having an
interest in them, from any and all claims and demands of any kind, nature, or description
whatsoever, and from any and all liabilities, damages, injuries, actions or causes of action, either at
law or in equity, which the Settling Parties have against each other arising from GCM’s allegations
and claims as set forth in the 60-Day Notice Letter and Complaint up to and including the
Termination Date of this Consent Decree.

29. The Settling Parties acknowledge that they are familiar with section 1542 of the
California Civil Code, which provides:

A general release does not extend to claims which the creditor does not know or suspect
to exist in his or her favor at the time of executing the release, which if known by him or
her must have materially affected his or her settlement with the debtor.
Except as otherwise provided by this Consent Decree, the Settling Parties hereby waive and
relinquish any rights or benefits they may have under California Civil Code section 1542 with
respect to any other claims against each other arising from, or related to, the allegations and claims
as set forth in the 60-Day Notice Letter and Complaint up to and including the Termination Date of
this Consent Decree.

30. The Parties enter into this Consent Decree for the purpose of avoiding prolonged and
costly litigation. Nothing in this Consent Decree shall be construed as, and CASS expressly does
not intend to imply, any admission as to any fact, finding, issue of law, or violation of law, nor shall

compliance with this Consent Decree constitute or be construed as an admission by CASS of any
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fact, finding, conclusion, issue of law, or violation of law. However, this paragraph shall not
diminish or otherwise affect the obligation, responsibilities, and duties of the Parties under this
Consent Decree.

31. GCM shall submit this Consent Decree to the U.S. EPA and the U.S. Department of
Justice (hereinafter, the “Agencies”) via certified mail, return receipt requested, within five (5) days
after the Effective Date of this Consent Decree for review consistent with 40 C.F.R. § 135.5. The
Agencies’ review period expires forty-five (45) days after receipt of the Consent Decree by both
Agencies, as evidenced by the return receipts, copies of which shall be provided to CASS upon
receipt by GCM. In the event that the Agencies comment negatively on the provisions of this
Consent Decree, GCM and CASS agree to meet and confer to attempt to resolve the issue(s) raised
by the Agencies. If GCM and CASS are unable to resolve any issue(s) raised by the Agencies in
their comments, GCM and CASS agree to expeditiously seek a settlement conference with the Judge

assigned to the Complaint in this matter or Court-appointed mediator to resolve the issue(s).

MISCELLANEOUS PROVISIONS

32. The Consent Decree may be executed in one or more counterparts which, taken
together, shall be deemed to constitute one and the same document.

33. In the event that any of the provisions of this Consent Decree is held by a court to be
unenforceable, the validity of the enforceable provisions shall not be adversely affected.

34. The language in all parts of this Consent Decree, unless otherwise stated, shall be
construed according to its plain and ordinary meaning.

35. The undersigned are authorized to execute this Consent Decree on behalf of their
respective parties and have read, understood and agreed to all of the terms and conditions of this
Consent Decree.

36. All agreements, covenants, representations and warranties, express or implied, oral or
written, of the Parties concerning the subject matter of this Consent Decree are contained herein.

37.  Any notices or documents required or provided for by this Consent Decree or related

thereto that are to be provided to GCM pursuant to this Consent Decree shall be e-mailed and sent
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by U.S. Mail, postage prepaid, and addressed as follows:

Denny Larson

Global Community Monitor
P.O. Box 1784

El Cerrito, CA 94530
denny@gcmonitor.org

With copies sent to:
Michael R. Lozeau
Lozeau Drury LLP
1516 Oak Street, Suite 216

Alameda, CA 94501
michael@lozeaudrury.com

Any notices or documents required or provided for by this Consent Decree or related thereto that are
to be provided to CASS pursuant to this Consent Decree shall be sent by e-mail and U.S. Mail,

postage prepaid, and addressed as follows:

Edward Kangeter

Custom Alloy Scrap Sales, Inc.
2730 Peralta Street

Oakland, CA 94607
cass@customalloy.com

With copies sent to:

Ruben Castellon

Castellon & Funderburk LLP

3200 Danville Boulevard, Suite 100
Alamo, CA 94507
rcastellon@candffirm.com

Each party shall notify the other parties of any change in their contact information within 14 days of
any such change.

38. Signatures of the Parties transmitted by facsimile or by e-mail shall be deemed
binding.

39. No Party shall be considered to be in default in the performance of any of its
obligations when a failure to perform is due to a “Force Majeure.” A Force Majeure event is any act

of God, war, fire, earthquake, flood, and restraint by court order or public authority. A Force
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Majeure event does not include normal inclcment weather, such as anything less than or equal to a
100 year/24 hour storm cvent or inability to pay. Any Party secking to rely upon this paragraph
shall have the burden of estnblishing that it could not reasonably have been expected to avoid, and
which by exercise of due diligence has been unable to overcome, the Force Majeure.

40. If for any reason the Court should decline to approve this Consent Decree in the form
presented, the Parties shall agree to work together to modify the Consent Decree within 30 days so
that it is acceptable to the Court.

41.  Nothing in this Consent Decree shall preclude CASS from implementing protective
measures for storm water drainage in excess of the protections set forth herein.

42, The settling Parties hereto enter into this Consent Decree, Order and Final Judgment

and submit it to the Court for its approval and entry as a final judgment.

Dated: 6 /q / / d Global Community Monitor
/

Frd

e

By: [/ il
ﬁé’nny Larson/Exceyfive’Director

Dated: Lﬂ/ Nd—/l/ / (7

APPROVED AND SO ORDERED.

Date:

- UNITED STATES DISTRICT COURT JUDGE
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Michael R. Lozeau (State Bar No. 142893)

Richard T. Drury (State Bar No. 163559)

Douglas J. Chermak (State Bar No. 233382)

LOZEAU DRURY LLP

1516 Oak Street, Suite 216 O

Alameda, CA 94501 ARy

Tel: (510) 749-9102 / 46‘/,1,

Fax: (510) 749-9103 (fax) Lo ¢ &4

E-mail: michael@lozeaudrury.com A0 0 0 8)
richard@lozeaudrury.com o’?/bif\"?,f%@o &
doug@lozeaudrury.com O’ngw; o2y, %

- AL
Attorneys for Plaintiff > 0009
GLOBAL COMMUNITY MONITOR ("”oz/’;
UNITED STATES DISTRICT COURT 4 ﬁ Q

NORTHERN DISTRICT OF CALIFORNIA
GLOBAL COMMUNITY MONITOR, a | Case Nol:! I 9" ( )A l 8 f ) /h&

non-profit corporation, 4
Plaintiff, COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF AND
Vs. CIVIL PENALTIES
CUSTOM ALLOY SCRAP SALES,
INC., a corporation, gFederal Water Pollution Control Act,
3 US.C. §§ 1251 to 1387)
Defendant.

GLOBAL COMMUNITY MONITOR (“GCM”), a California non-profit corporation,
by and through its counsel, hereby alleges:
L JURISDICTION AND VENUE

1. This is a civil suit brought under the citizen suit enforcement provisions of the

Federal Water Pollution Control Act, 33 U.S.C. § 1251, et seq. (the “Clean Water Act” or
“the Act”). This Court has subject matter jurisdiction over the parties and the subject matter
of this action pursuant to Section 505(a)(1)(A) of the Act, 33 U.S.C. § 1365(a)(1)(A), and 28
U.S.C. § 1331 (an action arising under the laws of the United States). The relief requested is
authorized pursuant to 28 U.S.C. §§ 2201-02 (power to issue declaratory relief in case of
actual controversy and further necessary relief based on such a declaration); 33 U.S.C. §§

1319(b), 1365(a) (injunctive relief); and 33 U.S.C. §§ 1319(d), 1365(a) (civil penalties).
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2. On or about June 18, 2009, Plaintiff provided notice of Defendant’s violations
of the Act, and of its intention to file suit against Defendant, to the Administrator of the
United States Environmental Protection Agency (“EPA”); the Administrator of EPA Region
IX; the Executive Director of the State Water Resources Control Board (“State Board™); the
Executive Officer of the California Regional Water Quality Control Board, San Francisco
Bay Region (“Regional Board”); and to Defendant, as required by the Act, 33 U.S.C. §
1365(b)(1)(A). A true and correct copy of GCM’s notice letter is attached as Exhibit A, and
is incorporated by reference.

3. More than sixty days have passed since notice was served on Defendant and
the State and federal agencies. Plaintiff is informed and believes, and thereupon alleges, that
neither the EPA nor the State of California has commenced or is diligently prosecuting a
court action to redress the violations alleged in this complaint. This action’s claim for civil
penalties is not barred by any prior administrative penalty under Section 309(g) of the Act,
33 U.S.C. § 1319(g).

4. Venue is proper in the Northern District of California pursuant to Section
505(c)(1) of the Act, 33 U.S.C. § 1365(c)(1), because the source of the violations is located
within this judicial district. Pursuant to Local Rule 3-2(c), intradistrict venue is proper in
Oakland, California, because the source of the violations is located within Alameda County.

1. INTRODUCTION

5. This complaint seeks relief for Defendant’s discharges of polluted storm water
and non-storm water pollutants from Defendant CUSTOM ALLOY SCRAP SALES, INC.’s
(“CASS” or “Defendant”) metal recycling facility located at 2730 Peralta Street in Oakland,
California (“the Facility”) in violation of the Act and National Pollutant Discharge
Elimination System (“NPDES”) Permit No. CAS000001, State Water Resources Control
Board Water Quality Order No. 91-13-DWQ, as amended by Water Quality Order No. 92-
12-DWQ and Water Quality Order No. 97-03-DWQ (hereinafter “the Order” or “Permit” or
“General Permit”). Defendant’s violations of the discharge, treatment technology,

monitoring requirements, and other procedural and substantive requirements of the Permit
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and the Act are ongoing and continuous.

6. The failure on the part of persons and facilities such as Defendant and its
industrial facility to comply with storm water requirements is recognized as a significant
cause of the continuing decline in water quality of the San Francisco Bay and other area
receiving waters. The general consensus among regulatory agencies and water quality
specialists is that storm pollution amounts to more than half of the total pollution entering
the aquatic environment each year. In most areas of Alameda County, storm water flows
completely untreated through storm drain systems or other channels directly to the waters of
the United States.

1. PARTIES

7. Plaintiff GLOBAL COMMUNITY MONITOR (“GCM”) 1s a non-profit
public benefit corporation organized under the laws of the State of California with its main
office in El Cerrito, California. GCM has approximately 70 members who live, recreate and
work in and around waters of the State of California, including the San Francisco Bay, as
well is in the vicinity of Defendant’s Facility. GCM is dedicated to the preservation,
protection, and defense of the environment, particularly with respect to areas and waters near
industrial communities. To further these goals, GCM actively seeks federal and state agency
implementation of the Act and other laws and, where necessary, directly initiates
enforcement actions on behalf of itself and its members.

8. Members of GCM reside in and around the San Francisco Bay (the “Bay”) and
enjoy using the Bay for recreation and other activities. Members of GCM use and enjoy the
waters into which Defendant has caused, is causing, and will continue to cause, pollutants to
be discharged. Members of GCM use those areas to fish, sail, boat, kayak, swim, bird
watch, view wildlife and engage in scientific study including monitoring activities, among
other things. Defendant’s discharges of pollutants threaten or impair each of those uses or
contribute to such threats and impairments. Thus, the interests of GCM’s members have
been, are being, and will continue to be adversely affected by Defendant’s failure to comply

with the Clean Water Act and the Permit. The relief sought herein will redress the harms to
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Plaintiff caused by Defendant’s activities.

9. Continuing commission of the acts and omissions alleged above will irreparably
harm Plaintiff and its members, for which harm they have no plain, speedy or adequate remedy
at law.

10.  Defendant CUSTOM ALLOY SCRAP SALES, INC. is a corporation
organized under the laws of California. Defendant CASS operates a metal recycling facility
in Oakland, California.

IV. STATUTORY BACKGROUND
11.  Section 301(a) of the Act, 33 U.S.C. § 1311(a), prohibits the discharge of any

pollutant into waters of the United States, unless such discharge is in compliance with
various enumerated sections of the Act. Among other things, Section 301(a) prohibits
discharges not authorized by, or in violation of, the terms of an NPDES permit issued
pursuant to Section 402 of the Act, 33 U.S.C. § 1342.

12.  Section 402(p) of the Act establishes a framework for regulating municipal and
industrial storm water discharges under the NPDES program. 33 U.S.C. § 1342(p). States
with approved NPDES permit programs are authorized by Section 402(p) to regulate
industrial storm water discharges through individual permits issued to dischargers or through
the issuance of a single, statewide general permit applicable to all industrial storm water
dischargers. 33 U.S.C. § 1342(p).

13.  Pursuant to Section 402 of the Act, 33 U.S.C. § 1342, the Administrator of the
U.S. EPA has authorized California’s State Board to issue NPDES permits including general
NPDES permits in California.

14.  The State Board elected to issue a statewide general permit for industrial storm
water discharges. The State Board issued the General Permit on or about November 19,
1991, modified the General Permit on or about September 17, 1992, and reissued the
General Permit on or about April 17, 1997, pursuant to Section 402(p) of the Clean Water
Act, 33 U.S.C. § 1342(p).

15.  In order to discharge storm water lawfully in California, industrial dischargers
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must comply with the terms of the General Permit or have obtained and complied with an
individual NPDES permit. 33 U.S.C. § 1311(a).

16.  The General Permit contains several prohibitions. Effluent Limitation B(3) of
the General Permit requires dischargers to reduce or prevent pollutants in their storm water
discharges through implementation of the Best Available Technology Economically
Achievable (“BAT”) for toxic and nonconventional pollutants and the Best Conventional
Pollutant Control Technology (“BCT”) for conventional pollutants. BAT and BCT include
both nonstructural and structural measures. General Permit, Section A(8). Discharge
Prohibition A(2) of the General Permit prohibits storm water discharges and authorized non-
storm water discharges that cause or threaten to cause pollution, contamination, or nuisance.
Receiving Water Limitation C(1) of the General Permit prohibits storm water discharges to
any surface or ground water that adversely impact human health or the environment.
Receiving Water Limitation C(2) of the General Permit prohibits storm water discharges that
cause or contribute to an exceedance of any applicable water quality standards contained in
Statewide Water Quality Control Plan or the applicable Regional Board’s Basin Plan.

17.  The General Permit requires that facility operators “investigate the facility to
identify all non-storm water discharges and their sources. As part of this investigation, all
drains (inlets and outlets) shall be evaluated to identify whether they connect to the storm
drain system. All non-storm water discharges shall be described. This shall include the
source, quantity, frequency, and characteristics of the non-storm water discharges and
associated drainage area.” Section A(6)(a)(v). The General Permit authorizes certain non-
storm water discharges providing that the non-storm water discharges are in compliance with
Regional Board requirements; that the non-storm water discharges are in compliance with
local agency ordinances and/or requirements; that BMPs are included in the SWPPP to (1)
prevent or reduce the contact of non-storm water discharges with significant materials or
equipment and (2) minimize, to the extent practicable, the flow or volume of non-storm
water discharges; that the non-storm water discharges do not contain significant quantities of

pollutants; and that the monitoring program includes quarterly visual observations of each
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non-storm water discharge and its sources to ensure that BMPs are being implemented and
are effective (Special Conditions D). Section B(3) of the General Permit requires
dischargers to conduct visual observations of all drainage areas for the presence of non-
storm water discharges, to observe the non-storm water discharges, and maintain records of
such observations.

18.  In addition to absolute prohibitions, the General Permit contains a variety of
substantive and procedural requirements that dischargers must meet. Facilities discharging,
or having the potential to discharge, storm water associated with industrial activity that have
not obtained an individual NPDES permit must apply for coverage under the State’s General
Permit by filing a Notice of Intent to Comply (“NOI”). The General Permit requires existing
dischargers to have filed their NOIs before March 30, 1992.

19.  EPA has established Parameter Benchmark Values as guidelines for
determining whether a facility discharging industrial storm water has implemented the
requisite BAT and BCT. 65 Fed. Reg. 64746, 64767 (Oct. 30, 2000). EPA has established
Parameter Benchmark Values for the following parameters, among others: pH — 6.0-9.0
units; total suspended solids (“TSS”) — 100 mg/L, oil and grease (“O&G”) — 15 mg/L, total
organic carbon (“TOC”) — 110 mg/L, chemical oxygen demand (“COD”) — 120 mg/L,
aluminum — 0.75 mg/L, zinc —0.117 mg/L, iron — 1 mg/L, copper — 0.0636 mg/L, lead —
0.0816 mg/L, and nickel — 1.417 mg/L. The State Board has proposed a Benchmark Value
for electrical conductance of 200 pmhos/cm.

20.  Dischargers must develop and implement a Storm Water Pollution Prevention
Plan (“SWPPP”). The SWPPP must describe storm water control facilities and measures
that comply with the BAT and BCT standards. The General Permit requires that an initial
SWPPP have been developed and implemented before October 1, 1992. The SWPPP must,
among other requirements, identify and evaluate sources of pollutants associated with
industrial activities that may affect the quality of storm and non-storm water discharges from
the facility and identify and implement site-specific best management practices (“BMPs”) to

reduce or prevent pollutants associated with industrial activities in storm water and
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authorized non-storm water discharges (Section A(2)). The SWPPP’s BMPs must
implement BAT and BCT (Section B(3)). The SWPPP must include: a description of
individuals and their responsibilities for developing and implementing the SWPPP (Section
A(3)); a site map showing the facility boundaries, storm water drainage areas with flow
pattern and nearby water bodies, the location of the storm water collection, conveyance and
discharge system, structural control measures, impervious areas, areas of actual and potential
pollutant contact, and areas of industrial activity (Section A(4)); a list of significant materials
handled and stored at the site (Section A(5)); a description of potential pollutant sources
including industrial processes, material handling and storage areas, dust and particulate
generating activities, and a description of significant spills and leaks, a list of all non-storm
water discharges and their sources, and a description of locations where soil erosion may
occur (Section A(6)). The SWPPP must include an assessment of potential pollutant sources
at the Facility and a description of the BMPs to be implemented at the Facility that will
reduce or prevent pollutants in storm water discharges and authorized non-storm water
discharges, including structural BMPs where non-structural BMPs are not effective (Section
A(7), (8)). The SWPPP must be evaluated to ensure effectiveness and must be revised
where necessary (Section A(9),(10)).

21.  Section C(3) of the General Permit requires a discharger to prepare and submit
a report to the Regional Board describing changes it will make to its current BMPs in order
to prevent or reduce any pollutant in its storm water discharges that is causing or
contributing to an exceedance of water quality standards. Once approved by the Regional
Board, the additional BMPs must be incorporated into the Facility’s SWPPP. The report
must be submitted to the Regional Board no later than 60 days from the date the discharger
first learns that its discharge is causing or contributing to an exceedance of an applicable
water quality standard. Section C(4)(a).

22.  Section C(11)(d) of the General Permit’s Standard Provisions requires
dischargers to report any noncompliance to the Regional Board. See also Section E(6).

Section A(9) of the General Permit requires an annual evaluation of storm water controls
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including the preparation of an evaluation report and implementation of any additional
measures in the SWPPP to respond to the monitoring results and other inspection activities.

23.  The General Permit requires dischargers commencing industrial activities
before October 1, 1992 to develop and implement an adequate written monitoring and
reporting program no later than October 1, 1992. Existing facilities covered under the
General Permit must implement all necessary revisions to their monitoring programs no later
than August 1, 1997.

24.  As part of their monitoring program, dischargers must identify all storm water
discharge locations that produce a significant storm water discharge, evaluate the
effectiveness of BMPs in reducing pollutant loading, and evaluate whether pollution control
measures set out in the SWPPP are adequate and properly implemented. Dischargers must
conduct visual observations of these discharge locations for at least one storm per month
during the wet season (October through May) and record their findings in their Annual
Report. Dischargers must also collect and analyze storm water samples from at least two
storms per year. Section B(5)(a) of the General Permit requires that dischargers “shall
collect storm water samples during the first hour of discharge from (1) the first storm event
of the wet season, and (2) at least one other storm event in the wet season. All storm water
discharge locations shall be sampled.” Section B(5)(c)(i) requires dischargers to sample and
analyze during the wet season for basic parameters, such as pH, total suspended solids,
electrical conductance, and total organic content or oil & grease, certain industry-specific
parameters. Section B(5)(c)(ii) requires dischargers to sample for toxic chemicals and other
pollutants likely to be in the storm water discharged from the facility. Section B(5)(c)(iii)
requires discharges to sample for parameters dependent on a facility’s standard industrial
classification (“SIC”) code. Dischargers must also conduct dry season visual observations to
identify sources of non-storm water pollution. Section B(7)(a) indicates that the visual
observations and samples must represent the “quality and quantity of the facility’s storm
water discharges from the storm event.” Section B(7)(c) requires that “if visual observation

and sample collection locations are difficult to observe or sample...facility operators shall
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identify and collect samples from other locations that represent the quality and quantity of
the facility’s storm water discharges from the storm event.”

25.  Section B(14) of the General Permit requires dischargers to submit an annual
report by July 1 of each year to the executive officer of the relevant Regional Board. The
annual report must be signed and certified by an appropriate corporate officer. Sections
B(14), C(9), (10). Section A(9)(d) of the General Permit requires the discharger to include
in their annual report an evaluation of their storm water controls, including certifying
compliance with the General Permit. See also Sections C(9), C(10) and B(14).

26.  Section 505(a)(1) and Section 505(f) of the Act provide for citizen
enforcement actions against any “person,” including individuals, corporations, or
partnerships, for violations of NPDES permit requirements. 33 U.S.C. §§1365(a)(1) and (f),
§ 1362(5). An action for injunctive relief under the Act is authorized by 33 U.S.C. §
1365(a). Violators of the Act are also subject to an assessment of civil penalties of up
$32,500 per day per violation pursuant to Sections 309(d) and 505 of the Act, 33 U.S.C. §§
1319(d), 1365 and 40 C.F.R. §§ 19.1 - 19.4.

27.  The Regional Board has established water quality standards for the San
Francisco Bay in the Water Quality Control Plan for the San Francisco Bay Basin, generally
referred to as the Basin Plan.

28.  The Basin Plan includes a narrative toxicity standard which states that “[a]ll
waters shall be maintained free of toxic substances in concentrations that are lethal or that
produce other detrimental responses in aquatic organisms.”

29.  The Basin Plan provides that “[s]Jurface waters shall not contain concentrations
of chemical constituents in amounts that adversely affect any designated beneficial use.”

30.  The Basin Plan includes a narrative oil and grease standard which states that
“[w]aters shall not contain oils, greases, waxes, or other materials in concentrations that
result in a visible film or coating on the surface of the water or on objects in the water, that
cause nuisance, or otherwise adversely affect beneficial uses.”

31.  The Basin Plan provides that “[w]aters shall not contain suspended material in
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concentrations that cause nuisance or adversely affect beneficial uses.”

32.  The Basin Plan provides that “[t]he pH shall not be depressed below 6.5 nor
raised above 8.5.”

33.  The Basin Plan establishes Marine Water Quality Objectives for zinc of 0.081
mg/L (4-day average) and 0.090 mg/L (1-hour average); for nickel of 0.0082 mg/L (4-day
average) and 0.074 mg/L (1-hour average); for copper of 0.0031 mg/L (4-day average) and
0.0048 mg/L (1-hour average); and for lead of 0.0081 mg/L (4-day average) and 0.210 mg/L
(1-hour average).

34.  The EPA has adopted saltwater numeric water quality standards for zinc of
0.090 mg/L (Criteria Maximum Concentration — “CMC”) and 0.081 mg/L (Criteria
Continuous Concentration — “CCC”); for copper of 0.0031 mg/L (CMC) and 0.0048 mg/L
(CCC); and for lead of 0.210 mg/L (CMC) and 0.0081 mg/L (CCC).

V. STATEMENT OF FACTS

35. Defendant CASS operates a metal recycling facility located at 2730 Peralta
Street in Oakland, California. The Facility engages in the transformation of scrap aluminum
into aluminum ingot. The Facility falls within SIC Codes 3341, 4214, and 5051. The
Facility covers approximately 7 acres, spread out across several parcels divided by public
streets. The majority of the Facility is paved and used for transporting and storing materials
throughout the Facility. On information and belief, Plaintiff alleges that there are at least
seven large building located on the property. Plaintiff is informed and believes, and
thereupon alleges that metal recycling and the movement of materials is conducted both
inside and outside of these buildings. Metal is transported in and out of these buildings for
storage in the paved and unpaved areas of the Facility.

36.  Defendant channels and collects storm water falling on the Facility through a
series of storm water drains that lead to at least one storm water outfall. The outfall(s)
collect storm water runoff from a particular area of the Facility. The Facility’s outfall(s)
discharge to municipal storm drains adjacent to the Facility, part the City of Oakland’s storm

drain system, which flows to the Bay.

COMPLAINT
10




© 00 N o o B~ w N

NN CHE R N I N R N R T i T e e L o e =
©® N o U B~ WO N P O © 0O N O 00 N W N Rk o

37.  The industrial activities at the site include the storage, processing, and
recycling of a variety of scrap metals. This includes smelting to produce secondary
aluminum ingot. On information and belief, Plaintiff alleges that activities also include the
outdoor storage, maintenance, and cleaning of equipment and other materials used to process
and recycle metals.

38.  Significant activities at the site take place outside and are exposed to rainfall.
These activities include the storage of scrap and recycled metals, equipment used in the
recycling processes; the storage and use of vehicles and equipment for materials handling;
and the storage, handling, and disposal of waste materials. Loading and delivery of scrap
and recycled metals occurs outside. Trucks enter and exit the Facility directly from and to a
public road. Fork lifts are the primary means of moving scrap and recycled metals around
the unpaved storage areas of the Facility. Plaintiff is informed and believes, and thereupon
alleges, that metal recycling activities also occur in exposed areas at the Facility. The
Facility’s exposed areas contain large quantities of scrap and recycled metals. Plaintiff
alleges on information and belief that many of the exposed surfaces at the Facility include
metal shavings, filings, fines, and other materials that are the result of the metal recycling
process. These areas are exposed to storm water and storm flows due to the lack of overhead
coverage, berms and other storm water controls.

39.  Industrial machinery, heavy equipment and vehicles, including fork lifts, are
operated and stored at the Facility in areas exposed to storm water flows. Plaintiff is
informed and believes, and thereupon alleges, that such machinery and equipment leak
contaminants such as oil, grease, diesel fuel, anti-freeze and hydraulic fluids that are exposed
to storm water flows, and that such machinery and equipment track sediment and other
contaminants throughout the Facility. On information and belief, Plaintiff alleges that trucks
leaving the Facility track substantial amounts of material onto adjoining public roads.
During rain events, material that has been tracked from the Facility onto public roads during
dry weather is transported via storm water to storm drain channels.

40.  Plaintiff is informed and believes, and thereupon alleges that the storm water
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flows easily over the surface of the Facility, collecting suspended sediment, dirt, oils, grease,
and other pollutants as it flows toward the storm water drains. Storm water and any
pollutants contained in that storm water entering the drains flows directly to the Facility’s
outfalls.

41. The management practices at the Facility are wholly inadequate to prevent the
sources of contamination described above from causing the discharge of pollutants to waters
of the United States. The Facility lacks sufficient structural controls such as grading,
berming, roofing, containment, or drainage structures to prevent rainfall and storm water
flows from coming into contact with these and other exposed sources of contaminants. The
Facility lacks sufficient structural controls to prevent the discharge of water once
contaminated. The Facility lacks adequate storm water pollution treatment technologies to
treat storm water once contaminated. The Facility lacks any controls to prevent the tracking
and flow of pollutants onto adjacent public roads.

42.  Since at least October 19, 2004, Defendant has taken samples or arranged for
samples to be taken of storm water discharges at the Facility. The sample results were
reported in the Facility’s annual reports submitted to the Regional Board. Defendant CASS
certified each of those annual reports pursuant to Sections A and C of the General Permit.

43.  Since at least October 19, 2004, the Facility has detected pH, copper and
electrical conductance in storm water discharged from the Facility. Since at least March 29,
2006, the Facility has detected zinc in storm water discharged from the Facility. Since at
least April 4, 2006, the Facility has detected lead and aluminum in storm water discharged
from the Facility. Since at least February 26, 2007, the Facility has detected nickel in storm
water discharged from the Facility. Levels of these pollutants detected in the Facility’s
storm water have been in excess of EPA’s numeric parameter benchmark values and the
State Board’s proposed value for electrical conductance. Levels of these pollutants detected
in the Facility’s storm water have been in excess of water quality standards established in the
Basin Plan.

44.  The following discharges on the following dates contained concentrations of
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pollutants in excess of numeric water quality standards established in the Basin Plan:

Location (as
Observed Basin Plan Water
Date Parameter identified by
Concentration Quality Objective
the Facility)
2/20/2008 Copper 0.16 mg/L 0.0031 mg/L (4-day
average) — Marine #1 WM
2/20/2008 Copper 0.16 mg/L 0.0048 mg/L (1-hour #1 WM
average) — Marine
2/20/2008 Lead 0.34 mg/L 0.0081 mg/L (4-day #1 WM
average) — Marine
2/20/2008 Lead 0.34 mg/L 0.210 mg/L (1-hour #1 WM
average) — Marine
2/20/2008 Nickel 0.029 mg/L 0.0082 mg/L) (4-day #1 WM
average) — Marine
2/20/2008 Zinc 0.57 mg/L 0.081 mg/L (4-day #1 WM
average) — Marine
2/20/2008 Zinc 0.57 mg/L 0.09 mg/L (1-hour #1 WM
average) — Marine
1/25/2008 pH 9.79 6.5-8.5 #1 WM
1/25/2008 Copper 0.17 mg/L 0.0031 mg/L (4-day #1 WM
average) — Marine
1/25/2008 Copper 0.17 mg/L 0.0048 mg/L (1-hour #1 WM
average) — Marine
1/25/2008 Lead 0.23 mg/L 0.0081 mg/L (4-day #1 WM
average) — Marine
1/25/2008 Lead 0.23 mg/L 0.210 mg/L (1-hour #1 WM
average) — Marine
COMPLAINT
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1/25/2008 Nickel 0.0088 mg/L 0.0082 mg/L) (4-day #1 WM
average) — Marine

1/25/2008 Zinc 0.46 mg/L 0.081 mg/L (4-day #1 WM
average) — Marine

1/25/2008 Zinc 0.46 mg/L 0.09 mg/L (1-hour #1 WM
average) — Marine

1/4/2008 Copper 0.11 mg/L 0.0031 mg/L (4-day #1 WM
average) — Marine

1/4/2008 Copper 0.11 mg/L 0.0048 mg/L (1-hour #1 WM
average) — Marine

1/4/2008 Lead 0.12 mg/L 0.0081 mg/L (4-day #1 WM
average) — Marine

1/4/2008 Zinc 0.3 mg/L 0.081 mg/L (4-day #1 WM
average) — Marine

1/4/2008 Zinc 0.3 mg/L 0.09 mg/L (1-hour #1 WM
average) — Marine

3/20/2007 Copper 0.32 mg/L 0.0031 mg/L (4-day #1 WM
average) — Marine

3/20/2007 Copper 0.32 mg/L 0.0048 mg/L (1-hour #1 WM
average) — Marine

3/20/2007 Lead 0.031 mg/L 0.0081 mg/L (4-day #1 WM
average) — Marine

3/20/2007 Zinc 0.53 mg/L 0.081 mg/L (4-day #1 WM
average) — Marine

3/20/2007 Zinc 0.53 mg/L 0.09 mg/L (1-hour #1 WM
average) — Marine

2/26/2007 Copper 0.21 mg/L 0.0031 mg/L (4-day #1 WM
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average) — Marine

2/26/2007 Copper 0.21 mg/L 0.0048 mg/L (1-hour #1 WM
average) — Marine

2/26/2007 Nickel 0.016 mg/L 0.0082 mg/L) (4-day #1 WM
average) — Marine

2/26/2007 Lead 0.13 mg/L 0.0081 mg/L (4-day #1 WM
average) — Marine

2/26/2007 Zinc 0.71 mg/L 0.081 mg/L (4-day #1 WM
average) — Marine

2/26/2007 Zinc 0.71 mg/L 0.09 mg/L (1-hour #1 WM
average) — Marine

12/21/2006 Copper 0.068 mg/L 0.0031 mg/L (4-day #1 WM
average) — Marine

12/21/2006 Copper 0.068 mg/L 0.0048 mg/L (1-hour #1 WM
average) — Marine

12/21/2006 Lead 0.03 mg/L 0.0081 mg/L (4-day #1 WM
average) — Marine

12/21/2006 Zinc 0.42 mg/L 0.081 mg/L (4-day #1 WM
average) — Marine

12/21/2006 Zinc 0.42 mg/L 0.09 mg/L (1-hour #1 WM
average) — Marine

4/4/2006 pH 6.22 6.5-8.5 #1 WM

4/4/2006 Copper 0.1 mg/L 0.0031 mg/L (4-day #1 WM
average) — Marine

4/4/2006 Copper 0.1 mg/L 0.0048 mg/L (1-hour #1 WM
average) — Marine

4/4/2006 Zinc 0.69 mg/L 0.081 mg/L (4-day #1 WM
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average) — Marine
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4/4/2006 Zinc 0.69 mg/L 0.09 mg/L (1-hour #1 WM
average) — Marine

4/4/2006 pH 6.2 6.5-8.5 #1 WM

4/4/2006 Copper 0.17 mg/L 0.0031 mg/L (4-day #1 WM
average) — Marine

4/4/2006 Copper 0.17 mg/L 0.0048 mg/L (1-hour #1 WM
average) — Marine

4/4/2006 Lead 0.14 mg/L 0.0081 mg/L (4-day #1 WM
average) — Marine

4/4/2006 Zinc 0.59 mg/L 0.081 mg/L (4-day #1 WM
average) — Marine

4/4/2006 Zinc 0.59 mg/L 0.09 mg/L (1-hour #1 WM
average) — Marine

3/29/2006 Copper 0.025 mg/L 0.0031 mg/L (4-day #1 WM
average) — Marine

3/29/2006 Copper 0.025 mg/L 0.0048 mg/L (1-hour #1 WM
average) — Marine

3/29/2006 Zinc 0.39 mg/L 0.081 mg/L (4-day #1 WM
average) — Marine

3/29/2006 Zinc 0.39 mg/L 0.09 mg/L (1-hour #1 WM
average) — Marine

5/4/2005 pH 8.75 6.5-8.5 #1 WM

5/4/2005 Copper 0.0034 mg/L 0.0031 mg/L (4-day #1 WM
average) — Marine

3/18/2005 pH 8.52 6.5-8.5 #1 WM

11/11/2004 Copper 0.017 mg/L 0.0031 mg/L (4-day #1 WM
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average) — Marine

11/11/2004 Copper 0.017 mg/L 0.0048 mg/L (1-hour #1 WM

average) — Marine

10/19/2004 pH 8.75 6.5-8.5 #1 WM

10/19/2004 Copper 0.0038 mg/L 0.0031 mg/L (4-day #1 WM

average) — Marine

45.  The levels of aluminum in storm water detected by the Facility have exceeded
the benchmark value for aluminum of 0.75 mg/L established by EPA. For example, on
February 20, 2008, the level of aluminum measured by Defendant in the Facility’s
discharged storm water was 1.3 mg/L. That level of aluminum is nearly twice the
benchmark value for aluminum established by EPA. The Facility also has measured levels
of aluminum in storm water discharged from the Facility in excess of EPA’s benchmark
value of 100 mg/L on January 25, 2008; February 26, 2007; and April 4, 2006.

46.  The levels of zinc in storm water detected by the Facility have exceeded the
benchmark value for zinc of 0.117 mg/L established by EPA. For example, on February 20,
2008, the level of zinc measured by Defendant in the Facility’s discharged storm water was
0.57 mg/L. That level of zinc is almost five times the benchmark value for zinc established
by EPA. The Facility also has measured levels of zinc in storm water discharged from the
Facility in excess of EPA’s benchmark value of 0.117 mg/L on January 25, 2008; January 4,
2008; March 20, 2007; February 26, 2007; December 21, 2006; April 4, 2006; and March
29, 2006.

47.  The levels of lead in storm water detected by the Facility have exceeded the
benchmark value for lead of 0.0816 mg/L established by EPA. For example, on February
20, 2008, the level of lead measured by Defendant in the Facility’s discharged storm water
was 0.34 mg/L. That level of lead is over four times the benchmark value for lead
established by EPA. The Facility also has measured levels of lead in storm water discharged
from the Facility in excess of EPA’s benchmark value of 0.68 mg/L on January 25, 2008;
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January 4, 2008; February 26, 2007; and April 4, 2006.

48.  The levels of iron in storm water detected by the Facility have exceeded the
benchmark value for iron of 1.0 mg/L established by EPA. For example, on February 20,
2008, the level of iron measured by Defendant in the Facility’s discharged storm water was
2.5 mg/L. That level of iron is two and a half times the benchmark value for iron established
by EPA. The Facility also has measured levels of iron in storm water discharged from the
Facility in excess of EPA’s benchmark value of 1.0 mg/L on January 25, 2008; February 26,
2007; and April 4, 2006.

49.  The levels of copper in storm water detected by the Facility have exceeded the
benchmark value for copper of 0.0636 mg/L established by EPA. For example, on February
20, 2008, the level of copper measured by Defendant in the Facility’s discharged storm
water was 0.16 mg/L. That level of copper is over two and a half times the benchmark value
for copper established by EPA. The Facility also has measured levels of copper in storm
water discharged from the Facility in excess of EPA’s benchmark value of 1.0 mg/L on
January 25, 2008; January 4, 2008; March 20, 2006; February 26, 2007; December 21, 2006;
and April 4, 2006.

50.  The levels of pH in storm water detected by the Facility have exceeded the
benchmark value for pH of 6.0 — 9.0 established by EPA. On January 25, 2008, the level of
pH measured by Defendant in the Facility’s discharged storm water was 9.79.

51.  The electrical conductance levels detected by the Facility in its storm water
have been greater than the numeric water quality standards applicable to electrical
conductance in California. The electrical conductance levels detected by the Facility in its
storm water have been greater than the benchmark value of 200 pmho/cm proposed by the
State Board. For example, on January 4, 2008, the electrical conductance level measured by
Defendant in the Facility’s discharged storm water was 283 pmho/cm. That electrical
conductance level is almost one and a half times the State Board’s proposed benchmark
value. The Facility also has measured levels of electrical conductance in storm water

discharged from the Facility in excess of the proposed benchmark value of 200 pmho/cm on
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February 20, 2008 and October 19, 2004.

52.  On information and belief, Plaintiff alleges that since at least October 19,
2004, Defendant has failed to implement BAT and BCT at the Facility for its discharges of
aluminum, zinc, lead, nickel, iron, copper, pH, electrical conductance, and other pollutants.
Section B(3) of the General Permit requires that Defendant implement BAT for toxic and
nonconventional pollutants and BCT for conventional pollutants by no later than October 1,
1992. As of the date of this Complaint, Defendant has failed to implement BAT and BCT.

53.  On information and belief, Plaintiff alleges that since at least September 10,
2004, Defendant has failed to implement an adequate Storm Water Pollution Prevention Plan
for the Facility. Plaintiff is informed and believes, and thereupon alleges, that the SWPPP
prepared for the Facility does not set forth site-specific best management practices for the
Facility that are consistent with BAT or BCT for the Facility. Plaintiff is informed and
believes, and thereupon alleges, that the SWPPP prepared for the Facility does not include an
adequate assessment of potential pollutant sources, structural pollutant control measures
employed by the Defendant, a list of actual and potential areas of pollutant contact, or an
adequate description of best management practices to be implemented at the Facility to
reduce pollutant discharges. According to information available to GCM, Defendant’s
SWPPP has not been evaluated to ensure its effectiveness and revised where necessary to
further reduce pollutant discharges. Plaintiff is informed and believes, and thereupon alleges,
that the SWPPP does not include each of the mandatory elements required by Section A of
the General Permit.

54. Information available to GCM indicates that as a result of these practices,
storm water containing excessive pollutants is being discharged during rain events from the
Facility directly to the City of Oakland storm drain system, which flows to the Bay.

55.  Plaintiff alleges that during the 2008-2009 rainy season, Defendant discharged
storm water from un-monitored discharge locations that exceeded the EPA benchmark

values for the following pollutants: TSS, O&G, COD, aluminum, zinc, iron, copper, and

lead.
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56.  Plaintiff alleges that Defendant has failed to collect the two required storm
samples from each storm water discharge location during each wet season since at least
September 10, 2004. Plaintiff alleges that Defendant has failed to collect samples from at
least five of its discharge locations during the past five wet seasons.

57.  Plaintiff alleges that during the 2008-2009 rainy season, Defendant discharged
storm water from at least two discharge locations in violation of the narrative oil and grease
standard set forth in the Basin Plan.

58.  Plaintiff is informed and believes, and thereupon alleges that Defendant has
discharged unauthorized non-storm water at the Facility, including discharges from pipes
located on the westernmost edge of the facility abutting Union Street, since at least
September 10, 2004. Plaintiff is informed and believes, and thereupon further alleges that
the Facility has failed to identify and control non-storm water discharges in violation of
Sections A(6)(a)(v) and B(3) and D of the General Permit since at least September 10, 2004.

59.  Plaintiff is informed and believes, and thereupon alleges, that, Defendant has
failed and continues to fail to alter the Facility’s SWPPP and site-specific BMPs consistent
with Section A(9) of the General Permit.

60.  Plaintiff is informed and believes that Defendant failed to submit to the
Regional Board a true and complete annual report certifying compliance with the General
Permit since at least July 1, 2005. Pursuant to Sections A(9)(d), B(14), and C(9), (10) of the
General Permit, Defendant must submit an annual report, that is signed and certified by the
appropriate corporate officer, outlining the Facility’s storm water controls and certifying
compliance with the General Permit. Plaintiff is informed and believes, and thereupon
alleges, that Defendant has signed incomplete annual reports that purported to comply with
the General Permit when there was significant noncompliance at the Facility.

61. Information available to Plaintiff indicates that Defendant has not fulfilled the
requirements set forth in the General Permit for discharges from the Facility due to the
continued discharge of contaminated storm water. Plaintiff is informed and believes, and

thereupon alleges, that all of the violations alleged in this Complaint are ongoing and
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continuing.
VI. CLAIMS FOR RELIEF

FIRST CAUSE OF ACTION

Failure to Implement the Best Available and
o Best Conventional Treatment Technologies
(Violations of Permit Conditions and the Act, 33 U.S.C. 8§ 1311, 1342)

62.  Plaintiff realleges and incorporate Paragraphs 1-61, as if fully set forth herein.

63.  The General Permit’s SWPPP requirements and Effluent Limitation B(3)
require dischargers to reduce or prevent pollutants in their storm water discharges through
implementation of BAT for toxic and nonconventional pollutants and BCT for conventional
pollutants. Defendant has failed to implement BAT and BCT at the Facility for its
discharges of TSS, O&G, COD, aluminum, nickel, zinc, lead, iron, copper, pH, electrical
conductance, and other un-monitored pollutants in violation of Effluent Limitation B(3) of
the General Permit.

64.  Each day since September 10, 2004, that Defendant has failed to develop and
implement BAT and BCT in violation of the General Permit is a separate and distinct violation
of the General Permit and Section 301(a) of the Act, 33 U.S.C. § 1311(a).

65.  Defendant has been in violation of the BAT/BCT requirements every day since
September 10, 2004. Defendant continues to be in violation of the BAT/BCT requirements
each day that it fails to develop and fully implement an adequate BAT/BCT for the Facility.

SECOND CAUSE OF ACTION

~ Discharges of Contaminated Storm Water
in Violation of Permit Conditions and the Act
(Violations of 33 U.S.C. 8§ 1311, 1342)

66.  Plaintiff re-alleges and incorporates Paragraphs 1-65, inclusive, as if fully set

forth herein.

67.  Discharge Prohibition A(2) of the General Permit requires that storm water
discharges and authorized non-storm water discharges shall not cause or threaten to cause
pollution, contamination, or nuisance. Receiving Water Limitations C(1) and C(2) of the
General Permit require that storm water discharges and authorized non-storm water discharges
shall not adversely impact human health or the environment, and shall not cause or contribute
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to a violation of any water quality standards contained in a Statewide Water Quality Control
Plan or the applicable Regional Board’s Basin Plan.

68.  Plaintiff is informed and believes, and thereupon alleges, that since at least
September 10, 2004, Defendant has been discharging polluted storm water from the Facility in
excess of applicable water quality standards in violation of the Discharge Prohibition A(2) of
the General Permit.

69.  During every rain event, storm water flows freely over exposed materials, waste
products, and other accumulated pollutants at the Facility, becoming contaminated with TSS,
0&G, COD, aluminum, nickel, zinc, lead, iron, copper, pH, electrical conductance, and other
unmonitored pollutants at levels above applicable water quality standards. The storm water
then flows untreated from the Facility into municipal drain part of the City of Oakland storm
drain system, which then flows into the Bay.

70.  Plaintiff is informed and believes, and thereupon alleges, that these discharges of
contaminated storm water are causing or contributing to the violation of the applicable water
quality standards in a Statewide Water Quality Control Plan and/or the applicable Regional
Board’s Basin Plan in violation of Receiving Water Limitation C(2) of the General Permit.

71.  Plaintiff is informed and believes, and thereupon alleges, that these discharges
of contaminated storm water are adversely affecting human health and the environment in
violation of Receiving Water Limitation C(1) of the General Permit.

72.  Every day since at least TSS, O&G, COD, aluminum, zinc, lead, iron, copper,
pH, electrical conductance, 2004, that Defendant has discharged and continues to discharge
polluted storm water from the Facility in violation of the General Permit is a separate and
distinct violation of Section 301(a) of the Act, 33 U.S.C. § 1311(a). These violations are

ongoing and continuous.

_ THIRD CAUSE OF ACTION
Failure to Prepare, Implement, Review, and Update
~an Adequate Storm Water Pollution Prevention Plan
(Violations of Permit Conditions and the Act, 33 U.S.C. 8§ 1311, 1342)

73.  Plaintiff realleges and incorporate Paragraphs 1-72, as if fully set forth herein.
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74.  Section A and Provision E of the General Permit requires dischargers of storm
water associated with industrial activity to develop and implement an adequate SWPPP no
later than October 1, 1992.

75.  Defendant has failed to develop and implement an adequate SWPPP for the
Facility. Defendant’s ongoing failure to develop and implement an adequate SWPPP for the
Facility is evidenced by, inter alia, Defendant’s outdoor storage of various materials without
appropriate best management practices; the continued exposure of significant quantities of
various materials to storm water flows; the continued exposure and tracking of waste resulting
from the operation or maintenance of vehicles at the site, including trucks and forklifts; the
failure to either treat storm water prior to discharge or to implement effective containment
practices; and the continued discharge of storm water pollutants from the Facility at levels in
excess of EPA benchmark values.

76.  Defendant has failed to update the Facility’s SWPPP in response to the
analytical results of the Facility’s storm water monitoring.

77.  Each day since September 10, 2004, that Defendant has failed to develop,
implement and update an adequate SWPPP for the Facility is a separate and distinct violation
of the General Permit and Section 301(a) of the Act, 33 U.S.C. § 1311(a).

78.  Defendant has been in violation of the SWPPP requirements every day since
September 10, 2004. Defendant continues to be in violation of the SWPPP requirements each
day that it fails to develop and fully implement an adequate SWPPP for the Facility.

FOURTH CAUSE OF ACTION

Failure to Develop and Implement an Adequate Monitoring and Reporting Program
(Violation of Permit Conditions and the Act, 33 U.S.C. 8§ 1311, 1342)

79.  Plaintiff re-alleges and incorporates Paragraphs 1-78, inclusive, as if fully set

forth herein.

80.  Section B of the General Permit requires dischargers of storm water associated
with industrial activity to have developed and be implementing a monitoring and reporting
program (including, inter alia, sampling and analysis of discharges) no later than October 1,

1992.
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81.  Defendant has failed to develop and implement an adequate monitoring and
reporting program for the Facility. Defendant’s ongoing failure to develop and implement
an adequate monitoring and reporting program are evidenced by, inter alia, its failure to
analyze storm water samples from each discharge location and its failure to identify and
control non-storm water discharges.

82.  Each day since September 10, 2004, that Defendant has failed to develop and
implement an adequate monitoring and reporting program for the Facility in violation of the
General Permit is a separate and distinct violation of the General Permit and Section 301(a)
of the Act, 33 U.S.C. § 1311(a). The absence of requisite monitoring and analytical results
are ongoing and continuous violations of the Act.

FIFTH CAUSE OF ACTION

~_ False Certification of Compliance in Annual Report
(Violations of Permit Conditions and the Act, 33 U.S.C. 8§ 1311, 1342)

83.  Plaintiff re-alleges and incorporates Paragraphs 1-82, as if fully set forth

herein.

84.  Defendant has falsely certified compliance with the General Permit in each of
the annual reports submitted to the Regional Board since at least July 1, 2005.

85.  Each day since at least July 1, 2005 that Defendant has falsely certified
compliance with the General Permit is a separate and distinct violation of the General Permit
and Section 301(a) of the Act, 33 U.S.C. § 1311(a). Defendant continues to be in violation of
the General Permit’s certification requirement each day that it maintains its false certification
of its compliance with the General Permit.

VIl. RELIEF REQUESTED

Wherefore, Plaintiff respectfully requests that this Court grant the following relief:
a. Declare Defendant to have violated and to be in violation of the Act as
alleged herein;
b. Enjoin Defendant from discharging polluted storm water from the Facility
unless authorized by the Permit;

c. Enjoin Defendant from further violating the substantive and procedural
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requirements of the Permit;

d. Order Defendant to immediately implement storm water pollution control
and treatment technologies and measures that are equivalent to BAT or BCT and prevent
pollutants in the Facility’s storm water from contributing to violations of any water quality
standards;

e. Order Defendant to comply with the Permit’s monitoring and reporting
requirements, including ordering supplemental monitoring to compensate for past monitoring
violations;

f.  Order Defendant to prepare a SWPPP consistent with the Permit’s
requirements and implement procedures to regularly review and update the SWPPP;

g. Order Defendant to provide Plaintiff with reports documenting the quality
and quantity of their discharges to waters of the United States and their efforts to comply with
the Act and the Court’s orders;

h. Order Defendant to pay civil penalties of $32,500 per day per violation for
all violations occurring through January 12, 2009, and $37,500 per day per violation for all
violations occurring after January 12, 2009, for each violation of the Act pursuant to Sections
309(d) and 505(a) of the Act, 33 U.S.C. §§ 1319(d), 1365(a) and 40 C.F.R. §§ 19.1 - 19.4;

i. Order Defendant to take appropriate actions to restore the quality of waters
impaired or adversely affected by their activities;

j.  Award Plaintiff’s costs (including reasonable investigative, attorney, witness,
compliance oversight, and consultant fees) as authorized by the Act, 33 U.S.C. § 1365(d); and,

k. Award any such other and further relief as this Court may deem appropriate.

Dated: September 10, 2009 Respectfully submitted,

LOZEAUDRURY LLP /l/u
By: /v(L &, /
Difiel& T, [hoktidk

Attorneys for Plaintiff
GLOBAL COMMUNITY MONITOR
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VIA CERTIFIED MAIL
RETURN RECEIPT REQUESTED

June 10, 2009

Chal Sulprizio, President and Agent for Service of Process
Steven D. Ybarra, Operations Manager

Custom Alloy Scrap Sales, Inc.

2730 Peralta Street

Oakland, CA 94607

Re:  Notice of Violations and Intent to File Suit Under the Federal Water
Pollution Control Act

Dear Mr. Sulprizio and Mr. Ybarra:

I am writing on behalf of Global Community Monitor ( “GCM?”) in regard to violations
of the Clean Water Act (“Act”) that GCM believes are occurring at the Custom Alloy Scrap
Sales, Inc. (“Facility”) located at 2730 Peralta Street in Oakland, California. Global Community
Monitor is a non-profit public benefit corporation dedicated to working with industrial
communities to create clean, healthy, and sustainable environments. GCM works directly with
and has members living in the community directly adjacent to the CASS facility and the San
Francisco Bay. GCM and its members are deeply concerned with protecting the environment in
and around their communities, including the San Francisco Bay itself. This letter is being sent to
you as the responsible owners, officers, or operators of the Facility (all recipients are hereinafter
collectively referred to as “CASS”).

This letter addresses CASS’s unlawful discharge of pollutants from the Facility into San
Francisco Bay. The Facility is discharging storm water pursuant to National Pollutant Discharge
Elimination System (“NPDES”) Permit No. CA S000001, California Regional Water Quality
Control Board, San Francisco Bay Region (“Regional Board) Order No. 92-12-DWQ as
amended by Order No. 97-03-DWQ (hereinafter “General Permit”). The WDID identification
number for the Facility listed on documents submitted to the Regional Board is 2011007363.
The Facility is engaged in ongoing violations of the substantive and procedural requirements of
the General Permit.
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Section 505(b) of the Clean Water Act requires a citizen to give notice of intent to file
suit sixty (60) days prior to the initiation of a civil action under Section 505(a) of the Act (33
U.S.C. § 1365(a)). Notice must be given to the alleged violator, the U.S. Environmental
Protection Agency (“EPA”) and the State in which the violations occur.

As required by the Clean Water Act, this Notice of Violation and Intent to File Suit
provides notice of the violations that have occurred, and continue to occur, at the Facility.
Consequently, CASS is hereby placed on formal notice by GCM that, after the expiration of
sixty days from the date of this Notice of Violations and Intent to Sue, GCM intends to file suit
in federal court against Custom Alloy Scrap Sales, Inc. and Chal Sulprizio under Section 505(a)
of the Clean Water Act (33 U.S.C. § 1365(a)), for violations of the Clean Water Act and the
Order. These violations are described more extensively below.

l. Background.

On May 8, 2003, CASS filed its Notice of Intent to Comply with the Terms of the
General Permit to Discharge Storm Water Associated with Industrial Activity (“NOI”). CASS
certifies that the Facility is classified under SIC code 3341 (“secondary smelting and refining of
nonferrous metals”), SIC code 4214 (“local trucking with storage”), and under SIC code 5051
(“metals service centers and offices”). The Facility collects and discharges storm water from its
7-acre industrial site through at least one outfall that discharges into channels that flows into the
San Francisco Bay (the “Bay”).

The Regional Board has identified beneficial uses of the Bay region’s waters and
established water quality standards for the San Francisco Bay in the “Water Quality Control Plan
for the San Francisco Bay Basin,” generally referred to as the Basin Plan. See
http://www.waterboards.ca.gov/sanfranciscobay/water_issues/programs/basin_plan/docs/basin_p
lan07.pdf. The beneficial uses of these waters include among others contact and non-contact
recreation, fish migration, endangered and threatened species habitat, shellfish harvesting, and
fish spawning. The non-contact recreation use is defined as “[u]ses of water for recreational
activities involving proximity to water, but not normally involving contact with water where
water ingestion is reasonably possible. These uses include, but are not limited to, picnicking,
sunbathing, hiking, beachcombing, camping, boating, tide pool and marine life study, hunting,
sightseeing, or aesthetic enjoyment in conjunction with the above activities. Water quality
considerations relevant to non-contact water recreation, such as hiking, camping, or boating, and
those activities related to tide pool or other nature studies require protection of habitats and
aesthetic features.” Id. at 2.1.16. Visible pollution, including visible sheens and cloudy or
muddy water from industrial areas, impairs people’s use of the Bay for contact and non-contact
water recreation.

The Basin Plan includes a narrative toxicity standard which states that “[a]ll waters shall

be maintained free of toxic substances in concentrations that are lethal or that produce other
detrimental responses in aquatic organisms.” Id. at 3.3.18. The Basin Plan provides that
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“[s]urface waters shall not contain concentrations of chemical constituents in amounts that
adversely affect any designated beneficial use.” 1d. at 3.3.21. The Basin Plan includes a
narrative oil and grease standard which states that “[w]aters shall not contain oils, greases,
waxes, or other materials in concentrations that result in a visible film or coating on the surface
of the water or on objects in the water, that cause nuisance, or otherwise adversely affect
beneficial uses.” Id. at 3.3.7. The Basin Plan provides that “[w]aters shall not contain
suspended material in concentrations that cause nuisance or adversely affect beneficial uses.” Id.
at 3.3.14. The Basin Plan provides that “[t]he pH shall not be depressed below 6.5 nor raised
above 8.5.” Id. at 3.3.9.

The Basin Plan establishes Marine Water Quality Objectives for zinc of 0.081 mg/L (4-
day average) and 0.090 mg/L (1-hour average); for nickel of 0.0082 mg/L (4-day average) and
0.074 mg/L (1-hour average); for copper of 0.0031 mg/L (4-day average) and 0.0048 mg/L (1-
hour average); and for lead of 0.0081 mg/L (4-day average) and 0.210 mg/L (1-hour average).
Id. at Table 3-3. The EPA has adopted saltwater numeric water quality standards for zinc of
0.090 mg/L (Criteria Maximum Concentration — “CMC”) and 0.081 mg/L (Criteria Continuous
Concentration — “CCC”); for copper of 0.0031 mg/L (CMC) and 0.0048 mg/L (CCC); and for
lead of 0.210 mg/L (CMC) and 0.0081 mg/L (CCC). 65 Fed.Reg. 31712 (May 18, 2000).

The EPA has published benchmark levels as guidelines for determining whether a facility
discharging industrial storm water has implemented the requisite best available technology
economically achievable (“BAT”) and best conventional pollutant control technology (“BCT”).
The following benchmarks have been established for pollutants discharged by CASS: pH - 6.0-
9.0 units; total suspended solids (“TSS”) — 100 mg/L, oil and grease (“O&G”) — 15 mg/L, total
organic carbon (*TOC”) — 110 mg/L, chemical oxygen demand (“COD”) — 120 mg/L, aluminum
—0.75mg/L, zinc-0.117 mg/L, iron — 1 mg/L, copper — 0.0636 mg/L, lead — 0.0816 mg/L, and
nickel — 1.417 mg/L. The State Water Quality Control Board also has proposed adding a
benchmark level to the General Permit for specific conductance (200 pmho/cm).

1. Alleged Violations of the NPDES Permit.
A. Discharges in Violation of the Permit.

CASS has violated and continues to violate the terms and conditions of the General
Industrial Storm Water Permit. Section 402(p) of the Act prohibits the discharge of storm water
associated with industrial activities, except as permitted under an NPDES permit (33 U.S.C. 8§
1342) such as the General Permit. The General Permit prohibits any discharges of storm water
associated with industrial activities or authorized non-storm water discharges that have not been
subjected to BAT or BCT. Effluent Limitation B(3) of the General Permit requires dischargers
to reduce or prevent pollutants in their storm water discharges through implementation of BAT
for toxic and nonconventional pollutants and BCT for conventional pollutants. BAT and BCT
include both nonstructural and structural measures. General Permit, Section A(8). Conventional
pollutants are TSS, O&G, pH, biochemical oxygen demand (“BOD”), and fecal coliform. 40
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C.F.R. §401.16. All other pollutants are either toxic or nonconventional. 1d.; 40 C.F.R. §
401.15.

In addition, Discharge Prohibition A(1) of the General Permit prohibits the discharge of
materials other than storm water (defined as non-storm water discharges) that discharge either
directly or indirectly to waters of the United States. Discharge Prohibition A(2) of the General
Permit prohibits storm water discharges and authorized non-storm water discharges that cause or
threaten to cause pollution, contamination, or nuisance.

Receiving Water Limitation C(1) of the General Industrial Storm Water Permit prohibits
storm water discharges and authorized non-storm water discharges to surface or groundwater
that adversely impact human health or the environment. Receiving Water Limitation C(2) of the
General Permit also prohibits storm water discharges and authorized non-storm water discharges
that cause or contribute to an exceedance of any applicable water quality standards contained in
a Statewide Water Quality Control Plan or the applicable Regional Board’s Basin Plan.

CASS has discharged and continues to discharge storm water with unacceptable levels of
pH, total suspended solids, specific conductivity, oil & grease, chemical oxygen demand,
aluminum, copper, iron, nickel, lead, zinc and other pollutants in violation of the General Permit.
CASS’s sampling and analysis results reported to the Regional Board confirm discharges of
specific pollutants and materials other than storm water in violation of the Permit provisions
listed above. Self-monitoring reports under the Permit are deemed “conclusive evidence of an
exceedance of a permit limitation.” Sierra Club v. Union Qil, 813 F.2d 1480, 1493 (9th Cir.
1988).

The following discharges of pollutants from the Facility have contained concentrations of
pollutants in excess of numeric water quality standards established in the Basin Plan and thus
violated Discharge Prohibitions A(1) and A(2) and Receiving Water Limitations C(1) and C(2)
and are evidence of ongoing violations of Effluent Limitation B(3) of the General Industrial
Storm Water Permit.

. Location (as
Date Parameter Coﬁ?ﬁ[yggon gisa:lr: tslaorz)}z:i?\% identified by
the Facility)
2/20/2008 Copper 0.16 mg/L 0.0031 mg/L (4-day
average) — Marine #1 WM
2/20/2008 Copper 0.16 mg/L 0.0048 mg/L (1-hour #1 WM
average) — Marine
2/20/2008 Lead 0.34 mg/L 0.0081 mg/L (4-day #1 WM
average) — Marine
2/20/2008 Lead 0.34 mg/L 0.210 mg/L (1-hour #1 WM
average) — Marine
2/20/2008 Nickel 0.029 mg/L 0.0082 mg/L) (4-day #1 WM
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average) — Marine

2/20/2008 Zinc 0.57 mg/L 0.081 mg/L (4-day #1 WM
average) — Marine

2/20/2008 Zinc 0.57 mg/L 0.09 mg/L (1-hour #1 WM
average) — Marine

1/25/2008 pH 9.79 6.5-8.5 #1 WM

1/25/2008 Copper 0.17 mg/L 0.0031 mg/L (4-day #1 WM
average) — Marine

1/25/2008 Copper 0.17 mg/L 0.0048 mg/L (1-hour #1 WM
average) — Marine

1/25/2008 Lead 0.23 mg/L 0.0081 mg/L (4-day #1 WM
average) — Marine

1/25/2008 Lead 0.23 mg/L 0.210 mg/L (1-hour #1 WM
average) — Marine

1/25/2008 Nickel 0.0088 mg/L 0.0082 mg/L) (4-day #1 WM
average) — Marine

1/25/2008 Zinc 0.46 mg/L 0.081 mg/L (4-day #1 WM
average) — Marine

1/25/2008 Zinc 0.46 mg/L 0.09 mg/L (1-hour #1 WM
average) — Marine

1/4/2008 Copper 0.11 mg/L 0.0031 mg/L (4-day #1 WM
average) — Marine

1/4/2008 Copper 0.11 mg/L 0.0048 mg/L (1-hour #1 WM
average) — Marine

1/4/2008 Lead 0.12 mg/L 0.0081 mg/L (4-day #1 WM
average) — Marine

1/4/2008 Zinc 0.3 mg/L 0.081 mg/L (4-day #1 WM
average) — Marine

1/4/2008 Zinc 0.3 mg/L 0.09 mg/L (1-hour #1 WM
average) — Marine

3/20/2007 Copper 0.32 mg/L 0.0031 mg/L (4-day #1 WM
average) — Marine

3/20/2007 Copper 0.32 mg/L 0.0048 mg/L (1-hour #1 WM
average) — Marine

3/20/2007 Lead 0.031 mg/L 0.0081 mg/L (4-day #1 WM
average) — Marine

3/20/2007 Zinc 0.53 mg/L 0.081 mg/L (4-day #1 WM
average) — Marine

3/20/2007 Zinc 0.53 mg/L 0.09 mg/L (1-hour #1 WM
average) — Marine

2/26/2007 Copper 0.21 mg/L 0.0031 mg/L (4-day #1 WM
average) — Marine

Notice of Violations and Intent to File Suit




Chal Sulprizio
Custom Alloy Scrap Sales, Inc.
June 10, 2009

Page 6 of 14

2/26/2007 Copper 0.21 mg/L 0.0048 mg/L (1-hour #1 WM
average) — Marine

2/26/2007 Nickel 0.016 mg/L 0.0082 mg/L) (4-day #1 WM
average) — Marine

2/26/2007 Lead 0.13 mg/L 0.0081 mg/L (4-day #1 WM
average) — Marine

2/26/2007 Zinc 0.71 mg/L 0.081 mg/L (4-day #1 WM
average) — Marine

2/26/2007 Zinc 0.71 mg/L 0.09 mg/L (1-hour #1 WM
average) — Marine

12/21/2006 Copper 0.068 mg/L 0.0031 mg/L (4-day #1 WM
average) — Marine

12/21/2006 Copper 0.068 mg/L 0.0048 mg/L (1-hour #1 WM
average) — Marine

12/21/2006 Lead 0.03 mg/L 0.0081 mg/L (4-day #1 WM
average) — Marine

12/21/2006 Zinc 0.42 mg/L 0.081 mg/L (4-day #1 WM
average) — Marine

12/21/2006 Zinc 0.42 mg/L 0.09 mg/L (1-hour #1 WM
average) — Marine

4/4/2006 pH 6.22 6.5-8.5 #1 WM

4/4/2006 Copper 0.1 mg/L 0.0031 mg/L (4-day #1 WM
average) — Marine

4/4/2006 Copper 0.1 mg/L 0.0048 mg/L (1-hour #1 WM
average) — Marine

4/4/2006 Zinc 0.69 mg/L 0.081 mg/L (4-day #1 WM
average) — Marine

4/4/2006 Zinc 0.69 mg/L 0.09 mg/L (1-hour #1 WM
average) — Marine

4/4/2006 pH 6.2 6.5-8.5 #1 WM

4/4/2006 Copper 0.17 mg/L 0.0031 mg/L (4-day #1 WM
average) — Marine

4/4/2006 Copper 0.17 mg/L 0.0048 mg/L (1-hour #1 WM
average) — Marine

4/4/2006 Lead 0.14 mg/L 0.0081 mg/L (4-day #1 WM
average) — Marine

4/4/2006 Zinc 0.59 mg/L 0.081 mg/L (4-day #1 WM
average) — Marine

4/4/2006 Zinc 0.59 mg/L 0.09 mg/L (1-hour #1 WM
average) — Marine

3/29/2006 Copper 0.025 mg/L 0.0031 mg/L (4-day #1 WM
average) — Marine
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3/29/2006 Copper 0.025 mg/L 0.0048 mg/L (1-hour #1 WM
average) — Marine

3/29/2006 Zinc 0.39 mg/L 0.081 mg/L (4-day #1 WM
average) — Marine

3/29/2006 Zinc 0.39 mg/L 0.09 mg/L (1-hour #1 WM
average) — Marine

5/4/2005 pH 8.75 6.5-8.5 #1 WM

5/4/2005 Copper 0.0034 mg/L 0.0031 mg/L (4-day #1 WM
average) — Marine

3/18/2005 pH 8.52 6.5-8.5 #1 WM

11/11/2004 Copper 0.017 mg/L 0.0031 mg/L (4-day #1 WM
average) — Marine

11/11/2004 Copper 0.017 mg/L 0.0048 mg/L (1-hour #1 WM
average) — Marine

10/19/2004 pH 8.75 6.5-8.5 #1 WM

10/19/2004 Copper 0.0038 mg/L 0.0031 mg/L (4-day #1 WM
average) — Marine

The information in the above table reflects data gathered from CASS’ self-monitoring
during the 2004-2005, 2005-2006, 2006-2007, and 2007-2008 rainy seasons. GCM alleges that
during the 2008-2009 rainy season, CASS has discharged storm water contaminated with
pollutants at levels that exceed one or more applicable water quality standards, including but not
limited to each of the following:

Copper — 0.0031 mg/L (4-day average) and 0.0048 mg/L (1-hour average)
Nickel — 0.0082 mg/L (4-day average) and 0.074 mg/L (1-hour average)

Zinc - 0.081 mg/L (4-day average) and 0.090 mg/L (1-hour average)

Lead — 0.0081 mg/L (4-day average) and 0.210 mg/L (1-hour average)
Oil & Grease — no sheen

pH — not less than 6.5 or greater than 8.5

The following discharges of pollutants from the Facility have violated Discharge
Prohibitions A(1) and A(2) and Receiving Water Limitations C(1) and C(2) and are evidence of
ongoing violations of Effluent Limitation B(3) of the General Industrial Storm Water Permit.

Location (as
Date Parameter Observed_ Benchmark identified by the
Concentration Value .
Facility)
2/20/2008 | Specific Conductivity | 204 umho/cm | 200 pmho/cm #1 WM
(proposed)
2/20/2008 | Iron 2.5 mg/L 1.0 mg/L #1 WM
2/20/2008 | Aluminum 1.3 mg/L 0.75 mg/L #1 WM
2/20/2008 | Copper 0.16 mg/L 0.0636 mg/L #1 WM
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2/20/2008 | Lead 0.34 mg/L 0.0816 mg/L #1 WM
2/20/2008 | Zinc 0.57 mg/L 0.117 mg/L #1 WM
1/25/2008 | pH 9.79 6.0-9.0 #1 WM
1/25/2008 | Oil & Grease 18 mg/L 15 mg/L #1 WM
1/25/2008 | Iron 1.2 mg/L 1.0 mg/L #1 WM
1/25/2008 | Aluminum 1 mg/L 0.75 mg/L #1 WM
1/25/2008 | Copper 0.17 mg/L 0.0636 mg/L #1 WM
1/25/2008 | Lead 0.23 mg/L 0.0816 mg/L #1 WM
1/25/2008 | Zinc 0.46 mg/L 0.117 mg/L #1 WM
1/4/2008 Specific Conductivity | 283 umho/cm | 200 umho/cm #1 WM
(proposed)
1/4/2008 Copper 0.11 mg/L 0.0636 mg/L #1 WM
1/4/2008 Lead 0.12 mg/L 0.0816 mg/L #1 WM
1/4/2008 Zinc 0.3 mg/L 0.117 mg/L #1 WM
3/20/2007 | Copper 0.32 mg/L 0.0636 mg/L #1 WM
3/20/2007 | Zinc 0.53 mg/L 0.117 mg/L #1 WM
2/26/2007 | Iron 1.2 mg/L 1.0 mg/L #1 WM
2/26/2007 | Aluminum 0.85 mg/L 0.75 mg/L #1 WM
2/26/2007 | Copper 0.21 mg/L 0.0636 mg/L #1 WM
2/26/2007 | Lead 0.13 mg/L 0.0816 mg/L #1 WM
2/26/2007 | Zinc 0.71 mg/L 0.117 mg/L #1 WM
12/21/2006 | Copper 0.068 mg/L 0.0636 mg/L #1 WM
12/21/2006 | Zinc 0.42 mg/L 0.117 mg/L #1 WM
4/4/2006 Copper 0.1 mg/L 0.0636 mg/L #1 WM
4/4/2006 Zinc 0.69 mg/L 0.117 mg/L #1 WM
4/4/2006 Iron 1.4 mg/L 1.0 mg/L #1 WM
4/4/2006 Aluminum 0.75 mg/L 0.75 mg/L #1 WM
4/4/2006 Copper 0.17 mg/L 0.0636 mg/L #1 WM
4/4/2006 Lead 0.14 mg/L 0.0816 mg/L #1 WM
4/4/2006 Zinc 0.59 mg/L 0.117 mg/L #1 WM
3/29/2006 | Zinc 0.39 mg/L 0.117 mg/L #1 WM
10/19/2004 | Specific Conductivity | 210 pmho/cm | 200 umho/cm #1 WM
(proposed)

The information in the above table reflects data gathered from CASS’ self-monitoring
during the 2004-2005, 2005-2006, 2006-2007, and 2007-2008 rainy seasons. GCM alleges that
during the 2008-2009 rainy season, CASS has discharged storm water contaminated with
pollutants at levels that exceed one or more applicable EPA Benchmarks, including but not
limited to each of the following:

Total Suspended Solids — 100 mg/L
Oil & Grease — 15 mg/L

Notice of Violations and Intent to File Suit



Chal Sulprizio

Custom Alloy Scrap Sales, Inc.
June 10, 2009

Page 9 of 14

Chemical Oxygen Demand — 120 mg/L
Aluminum - 0.75 mg/L

Zinc - 0.117 mg/L

Iron—1 mg/L

Copper — 0.0636 mg/L

Lead — 0.0816 mg/L

GCM’s investigation, including its review of CASS’s analytical results documenting
pollutant levels in the Facility’s storm water discharges well in excess of applicable water
quality standards, EPA’s benchmark values and the State Board’s proposed benchmark for
electrical conductivity, indicates that CASS has not implemented BAT and BCT at the Facility
for its discharges of total suspended solids, chemical oxygen demand, specific conductivity, oil
& grease, iron, aluminum, copper, lead, nickel, zinc and other pollutants, in violation of Effluent
Limitation B(3) of the General Permit. CASS was required to have implemented BAT and BCT
by no later than October 1, 1992. Thus, CASS is discharging polluted storm water associated
with its industrial operations without having implemented BAT and BCT.

In addition, during the 2008-2009 rainy season, CASS discharged storm water from at
least two locations with a visible, oily sheen. Coupled with the numbers listed above, this
indicates that the facility is discharging polluted storm water in violation of Discharge
Prohibitions A(1) and A(2) and Receiving Water Limitations C(1) and C(2) of the General
Permit. GCM alleges that such violations also have occurred and will occur on other rain dates,
including every significant rain event that has occurred since June 10, 2004, and that will occur
at the Facility subsequent to the date of this Notice of Violation and Intent to File Suit.

Attachment A, attached hereto, sets forth each of the specific rain dates on which GCM
alleges that CASS has discharged storm water containing impermissible levels of total suspended
solids, specific conductivity, chemical oxygen demand, oil & grease, iron, aluminum, copper,
lead, nickel, and zinc in violation of Effluent Limitation B(3), Discharge Prohibitions A(1) and
A(2), and Receiving Water Limitations C(1) and C(2) of the General Permit. These unlawful
discharges from the Facility are ongoing. Each discharge of storm water containing any of these
pollutants constitutes a separate violation of the General Industrial Storm Water Permit and the
Act. Consistent with the five-year statute of limitations applicable to citizen enforcement actions
brought pursuant to the federal Clean Water Act, CASS is subject to penalties for violations of
the General Permit and the Act since June 10, 2004.

B. Failure to Sample, Analyze, and Inspect Storm Events

With some limited adjustments, facilities covered by the General Permit must sample two
storm events per season from each of their storm water discharge locations. General Permit,
Section B(5)(a). “Facility operators shall collect storm water samples during the first hour of
discharge from (1) the first storm event of the wet season, and (2) at least one other storm event
in the wet season.” 1d. “All storm water discharge locations shall be sampled.” 1d. “Facility
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operators that do not collect samples from the first storm event of the wet season are still
required to collect samples from two other storm events of the wet season and shall explain in
the Annual Report why the first storm event was not sampled.” Id.

CASS has failed to collect the two required storm water samples from each storm water
discharge location in each of the last five years despite discharging storm water from its facility.
During the past five years, CASS has only sampled and analyzed storm water discharges from
one location at the Facility. GCM alleges that CASS discharges storm water from at least four
locations. The failure to collect two samples from three discharge locations for five rainy
seasons results in thirty distinct violations of the General Permit. These violations are ongoing.
Consistent with the five-year statute of limitations applicable to citizen enforcement actions
brought pursuant to the federal Clean Water Act, CASS is subject to penalties for violations of
the General Permit and the Act since June 10, 2004.

C. Failure to Identify and Control Non-Storm Water Discharges

The General Permit requires that facility operators “investigate the facility to identify all
non-storm water discharges and their sources. As part of this investigation, all drains (inlets and
outlets) shall be evaluated to identify whether they connect to the storm drain system. All non-
storm water discharges shall be described. This shall include the source, quantity, frequency,
and characteristics of the non-storm water discharges and associated drainage area.” Section

A(B)@)(V).

The General Permit authorizes certain non-storm water discharges providing that the
non-storm water discharges are in compliance with Regional Board requirements; that the non-
storm water discharges are in compliance with local agency ordinances and/or requirements; that
BMPs are included in the SWPPP to (1) prevent or reduce the contact of non-storm water
discharges with significant materials or equipment and (2) minimize, to the extent practicable,
the flow or volume of non-storm water discharges; that the non-storm water discharges do not
contain significant quantities of pollutants; and that the monitoring program includes quarterly
visual observations of each non-storm water discharge and its sources to ensure that BMPs are
being implemented and are effective (Special Conditions D). Section B(3) of the General Permit
requires dischargers to conduct visual observations of all drainage areas for the presence of non-
storm water discharges, to observe the non-storm water discharges, and maintain records of such
observations.

GCM alleges that the Facility discharges unauthorized non-storm water at the Facility,
including discharges from pipes located on the westernmost edge of the facility abutting Union
Street. GCM further alleges that the Facility has failed to identify and control non-storm water
discharges in violation of Sections A(6)(a)(v) and B(3) and D of the General Permit. These
violations are ongoing. Consistent with the five-year statute of limitations applicable to citizen
enforcement actions brought pursuant to the federal Clean Water Act, CASS is subject to
penalties for violations of the General Permit and the Act since June 10, 2004.
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D. Failure to Develop and Implement an Adequate Monitoring and Reporting
Program

Section B of the General Permit describes the monitoring requirements for storm water
and non-storm water discharges. Facilities are required to make monthly visual observations of
storm water discharges (Section B(4)) and quarterly visual observations of both unauthorized
and authorized non-storm water discharges (Section B(3)). Section B(5) requires facility
operators to sample and analyze at least two storm water discharges from all storm water
discharge locations during each wet season. Section B(7) requires that the visual observations
and samples must represent the “quality and quantity of the facility’s storm water discharges
from the storm event.”

The above referenced data was obtained from the Facility’s monitoring program as
reported in its Annual Reports submitted to the Regional Board. This data is evidence that the
Facility has violated various Discharge Prohibitions, Receiving Water Limitations, and Effluent
Limitations in the General Permit. To the extent the storm water data collected by CASS is not
representative of the quality of the Facility’s various storm water discharges and that the Facility
failed to monitor all qualifying storm water discharges, GCM, alleges that the Facility’s
monitoring program violates Sections B(3), (4), (5) and (7) of the General Permit. GCM also
alleges that CASS has failed to conduct monthly visual observations of all storm water discharge
locations at the Facility. GCM alleges that CASS failed to conduct monthly visual observations
from at least three of its storm water discharge locations during each month of the rainy season
during the past five years. Consistent with the five-year statute of limitations applicable to
citizen enforcement actions brought pursuant to the federal Clean Water Act, CASS is subject to
penalties for violations of the General Permit and the Act’s monitoring and sampling
requirements since June 10, 2004.

E. Failure to Prepare, Implement, Review and Update an Adequate Storm Water
Pollution Prevention Plan.

Section A and Provision E(2) of the General Industrial Storm Water Permit require
dischargers of storm water associated with industrial activity to develop, implement, and update
an adequate storm water pollution prevention plan (“SWPPP”) no later than October 1, 1992.
Section A(1) and Provision E(2) requires dischargers who submitted an NOI pursuant to the
General Permit to continue following their existing SWPPP and implement any necessary
revisions to their SWPPP in a timely manner, but in any case, no later than August 1, 1997.

The SWPPP must, among other requirements, identify and evaluate sources of pollutants
associated with industrial activities that may affect the quality of storm and non-storm water
discharges from the facility and identify and implement site-specific best management practices
(“BMPs”) to reduce or prevent pollutants associated with industrial activities in storm water and
authorized non-storm water discharges (General Permit, Section A(2)). The SWPPP must

Notice of Violations and Intent to File Suit
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include BMPs that achieve BAT and BCT (Effluent Limitation B(3)). The SWPPP must
include: a description of individuals and their responsibilities for developing and implementing
the SWPPP (General Permit, Section A(3)); a site map showing the facility boundaries, storm
water drainage areas with flow pattern and nearby water bodies, the location of the storm water
collection, conveyance and discharge system, structural control measures, impervious areas,
areas of actual and potential pollutant contact, and areas of industrial activity (General Permit,
Section A(4)); a list of significant materials handled and stored at the site (General Permit,
Section A(5)); a description of potential pollutant sources including industrial processes,
material handling and storage areas, dust and particulate generating activities, a description of
significant spills and leaks, a list of all non-storm water discharges and their sources, and a
description of locations where soil erosion may occur (General Permit, Section A(6)).

The SWPPP also must include an assessment of potential pollutant sources at the Facility
and a description of the BMPs to be implemented at the Facility that will reduce or prevent
pollutants in storm water discharges and authorized non-storm water discharges, including
structural BMPs where non-structural BMPs are not effective (General Permit, Section A(7),
(8)). The SWPPP must be evaluated to ensure effectiveness and must be revised where
necessary (General Permit, Section A(9),(10)).

GCM’s investigation of the conditions at the Facility as well as CASS’s Annual Reports
indicate that CASS has been operating with an inadequately developed or implemented SWPPP
in violation of the requirements set forth above. CASS has failed to evaluate the effectiveness of
its BMPs and to revise its SWPPP as necessary. CASS has been in continuous violation of
Section A and Provision E(2) of the General Permit every day since June 10, 2004 at the very
latest, and will continue to be in violation every day that CASS fails to prepare, implement,
review, and update an effective SWPPP. CASS is subject to penalties for violations of the Order
and the Act occurring since June 10, 2004.

F. Failure to File True and Correct Annual Reports.

Section B(14) of the General Industrial Storm Water Permit requires dischargers to
submit an Annual Report by July 1st of each year to the executive officer of the relevant
Regional Board. The Annual Report must be signed and certified by an appropriate corporate
officer. General Permit, Sections B(14), C(9), (10). Section A(9)(d) of the General Industrial
Storm Water Permit requires the discharger to include in their annual report an evaluation of
their storm water controls, including certifying compliance with the General Industrial Storm
Water Permit. See also General Permit, Sections C(9) and (10) and B(14).

For the last five years, CASS and its agent, Chal Sulprizio, inaccurately certified in their
Annual Reports that the facility was in compliance with the General Permit. Consequently,
CASS has violated Sections A(9)(d), B(14) and C(9) & (10) of the General Industrial Storm
Water Permit every time CASS failed to submit a complete or correct report and every time
CASS or its agents falsely purported to comply with the Act. CASS is subject to penalties for

Notice of Violations and Intent to File Suit
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violations of Section (C) of the General Industrial Storm Water Permit and the Act occurring
since June 10, 2004.

IV.  Persons Responsible for the Violations.

GCM puts Custom Alloy Scrap Sales, Inc. and Chal Sulprizio on notice that they are the
persons responsible for the violations described above. If additional persons are subsequently
identified as also being responsible for the violations set forth above, GCM puts Custom Alloy
Scrap Sales, Inc. and Chal Sulprizio on notice that it intends to include those persons in this
action.

V. Name and Address of Noticing Parties.
The name, address and telephone number of Global Community Monitor is as follows:

Denny Larson, Executive Director
Global Community Monitor

P.O. Box 1784

El Cerrito, CA 94530

Tel. (510) 233-1870

VI. Counsel.

GCM has retained our office to represent it in this matter. Please direct all
communications to:

Michael R. Lozeau
Douglas J. Chermak
Lozeau Drury LLP

1516 Oak Street, Suite 216
Alameda, California 94501
Tel. (510) 749-9102
michael@lozeaudrury.com
doug@lozeaudrury.com

VII. Penalties.

Pursuant to Section 309(d) of the Act (33 U.S.C. § 1319(d)) and the Adjustment of Civil
Monetary Penalties for Inflation (40 C.F.R. § 19.4) each separate violation of the Act subjects
CASS to a penalty of up to $32,500 per day per violation for all violations occurring during the
period commencing five years prior to the date of this Notice of Violations and Intent to File
Suit. In addition to civil penalties, GCM will seek injunctive relief preventing further violations
of the Act pursuant to Sections 505(a) and (d) (33 U.S.C. 81365(a) and (d)) and such other relief

Notice of Violations and Intent to File Suit
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as permitted by law. Lastly, Section 505(d) of the Act (33 U.S.C. § 1365(d)), permits prevailing
parties to recover costs and fees, including attorneys’ fees.

GCM believes this Notice of Violations and Intent to File Suit sufficiently states grounds
for filing suit. GCM intends to file a citizen suit under Section 505(a) of the Act against CASS
and its agents for the above-referenced violations upon the expiration of the 60-day notice
period. However, during the 60-day notice period, GCM would be willing to discuss effective
remedies for the violations noted in this letter. If you wish to pursue such discussions in the
absence of litigation, GCM suggests that you initiate those discussions within the next 20 days
so that they may be completed before the end of the 60-day notice period. GCM does not intend
to delay the filing of a complaint in federal court if discussions are continuing when that period
ends.

Sincerely,

WOk

Douglas Chermak
Attorney for Global Community Monitor

Notice of Violations and Intent to File Suit
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Lisa Jackson, Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

Dorothy R. Rice, Executive Director
State Water Resources Control Board
1001 I Street Sacramento, CA 95814
P.O. Box 100

Sacramento, CA 95812-0100

Eric H. Holder, Jr., U.S. Attorney General
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, DC 20530-0001

Laura Yoshii, Acting Regional Administrator
U.S. EPA — Region 9

75 Hawthorne Street

San Francisco, CA, 94105

Bruce H. Wolfe, Executive Officer Il

San Francisco Bay Regional Water Quality Control Board
1515 Clay Street, Suite 1400

Oakland, CA 94612



August 23, 2004
August 24, 2004
September 19, 2004
October 17, 2004
October 19, 2004
October 20, 2004
October 23, 2004
October 25, 2004
October 26, 2004
November 3, 2004
November 4, 2004
November 9, 2004
November 10, 2004
November 11, 2004
November 13, 2004
November 27, 2004
December 6, 2004
December 7, 2004
December 8, 2004
December 10, 2004
December 26, 2004
December 27, 2004
December 28, 2004
December 29, 2004
December 30, 2004
December 31, 2004
January 1, 2005
January 2, 2005
January 3, 2005
January 4, 2005
January 5, 2005
January 6, 2005
January 7, 2005
January 8, 2005
January 9, 2005
January 10, 2005
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January 11, 2005
January 12, 2005
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March 1, 2005
March 2, 2005
March 3, 2005
March 4, 2005
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March 19, 2005
March 20, 2005

Notice of Violations and Intent to File Suit
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March 23, 2005
March 27, 2005
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April 3, 2005

April 4, 2005
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November 7, 2005
November 8, 2005
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December 1, 2005
December 2, 2005
December 7, 2005
December 17, 2005
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February 27, 2006
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December 19, 2005
December 20, 2005
December 21, 2005
December 22, 2005
December 25, 2005
December 26, 2005
December 27, 2005
December 28, 2005
December 29, 2005
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December 31, 2005
January 1, 2006
January 2, 2006
January 3, 2006
January 6, 2006
January 7, 2006
January 8, 2006
January 11, 2006
January 13, 2006
January 14, 2006
January 17, 2006
January 18, 2006
January 21, 2006
January 27, 2006
January 28, 2006
January 30, 2006
February 1, 2006
February 2, 2006
February 4, 2006
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February 26, 2006
February 27, 2006
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December 19, 2005
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December 31, 2005
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January 6, 2006
January 7, 2006
January 8, 2006
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January 18, 2006
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January 30, 2006
February 1, 2006
February 2, 2006
February 4, 2006
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February 26, 2006
February 27, 2006
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February 11, 2007
February 12, 2007
February 21, 2007
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February 25, 2007
February 26, 2007
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April 27, 2007
May 2, 2007
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May 4, 2007
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May 11, 2007
May 14, 2007
May 15, 2007
May 16, 2007
May 17, 2007
May 20, 2007
May 21, 2007
May 23, 2007
May 24, 2007
May 27, 2007
May 29, 2007
May 30, 2007
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February 12, 2007
February 21, 2007
February 22, 2007
February 23, 2007
February 24, 2007
February 25, 2007
February 26, 2007
February 27, 2007
February 28, 2007
March 20, 2007
March 26, 2007
April 7, 2007

April 9, 2007

April 11, 2007
April 14, 2007
April 19, 2007
April 20, 2007
April 21, 2007
April 22, 2007
April 27, 2007
May 2, 2007

May 3, 2007

May 4, 2007

May 10, 2007
May 11, 2007
May 14, 2007
May 15, 2007
May 16, 2007
May 17, 2007
May 20, 2007
May 21, 2007
May 23, 2007
May 24, 2007
May 27, 2007
May 29, 2007
May 30, 2007

February 12, 2007
February 21, 2007
February 22, 2007
February 23, 2007
February 24, 2007
February 25, 2007
February 26, 2007
February 27, 2007
February 28, 2007
March 20, 2007
March 26, 2007
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April 11, 2007
April 14, 2007
April 19, 2007
April 20, 2007
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April 22, 2007
April 27, 2007
May 2, 2007

May 3, 2007

May 4, 2007

May 10, 2007
May 11, 2007
May 14, 2007
May 15, 2007
May 16, 2007
May 17, 2007
May 20, 2007
May 21, 2007
May 23, 2007
May 24, 2007
May 27, 2007
May 29, 2007
May 30, 2007



November 3, 2008
November 8, 2008
November 26, 2008
December 12, 2008
December 14, 2008
December 15, 2008
December 16, 2008
December 18, 2008
December 19, 2008
December 21, 2008
December 22, 2008
December 24, 2008
December 25, 2008
January 2, 2009
January 21, 2009
January 22, 2009
January 23, 2009
January 24, 2009
February 5, 2009
February 6, 2009
February 8, 2009
February 9, 2009
February 10, 2009
February 11, 2009
February 13, 2009
February 14, 2009
February 15, 2009
February 16, 2009
February 17, 2009
February 22, 2009
February 23, 2009
February 24, 2009
February 25, 2009
February 26, 2009
March 1, 2009
March 2, 2009
March 3, 2009
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November 8, 2008
November 26, 2008
December 12, 2008
December 14, 2008
December 15, 2008
December 16, 2008
December 18, 2008
December 19, 2008
December 21, 2008
December 22, 2008
December 24, 2008
December 25, 2008

January 2, 2009
January 21, 2009
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LAWYERS FOR CLEAN WATER, INC.
Daniel Cooper (Bar No. 153576)

Email: Daniel@lawyersforcleanwatercom
Martin McCarthy (Bar No. 194915)

Email: Martin@lawyersforcleanwater.com
1004-A O’Reilly Avenue

San Francisco, California 94129
Telephone: (415) 440-6520

Facsimile: (415) 440-4155

Attorney for Plaintiff
INLAND EMPIRE WATERKEEPER, a program of
ORANGE COUNTY WATERKEEPER

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
EASTERN DIVISION - RIVERSIDE

INLAND EMPIRE WATERKEEPER, a Civil Case No.: EDCV 09-1549 VAP
program of ORANGE COUNTY (OPx)

WATERKEEPER, a non-profit corporation,

[Proposed]
Plaintiff, CONSENT DECREE

V.

JLEE’S METALS, INC., dba D&M .
S maci (Federal Water Pollution Control Act,
METALS, and J LEE’S METALS, INC., a 33 U.S.C. § 1251 et seq.)

California corporation,

Defendants.

I
/1
I
/1
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WHEREAS, Inland Empire Waterkeeper, a program of Orange County
Coastkeeper (“Waterkeeper” or “Plaintiff”) is a non-profit corporation dedicated to the
preservation, protection, and defense of the environment, the wildlife, and the natural
resources of Orange County and Inland Empire area receiving waters;

WHEREAS, J Lee’s Metals, Inc., dba D & M Metals, Inc., and J. Lee’s Metals,
Inc. (collectively “Defendants™), operate a scrap metals recycling operation located at
840 E. State Street, in Ontario, California 91761 (hereinafter the “D & M Metals
Facility,” “Site,” or “Facility™).

WHEREAS, Waterkeeper contends that the operations at the D & M Metals
Facility result in discharges of pollutants into storm drains, West Cucamonga Creek,
Cucamonga Creek, the Santa Ana River, and ultimately the Pacific Ocean (collectively
referred to as the “Receiving Waters™); and that discharges from the Facility are
regulated by the Federal Water Pollution Control Act, 33 U.S.C. § 1251 et seq. (“Clean
Water Act”, “CWA” or “Act”), Sections 301 (a) and 402, 33 U.S. C. §§ 1311 (a), 1342;

WHEREAS, on June 10, 2009, Waterkeeper served Defendants, the United States
Environmental Protection Agency (“EPA™), EPA Region IX, the State Water Resources
Control Board (““State Board™) and the Regional Water Quality Control Board
(“Regional Board™), with a notice of intent to file suit (“60-Day Notice™) under Sections
505 (a) and (b) of the CWA, 33 U.S.C. § 1365 (a) and (b). The 60-Day Notice alleged
that the recipients had in the past and continues to violate Sections 301 (a) and 402 of
the Act, 33 U.S.C. §§ 1311 (a) and 1342, by discharging pollutants into Receiving
Waters in violation of National Pollution Discharge Elimination System (“NPDES”)
General Permit No. CAS0000001 [State Board] Water Quality Order No. 92-12-DWQ,
as amended by Order No. 97-03-DWQ (“Industrial Permit™) and the Act;

WHEREAS, on August 13, 2009, Waterkeeper filed a complaint against
Defendants in the United States District Court, Central District of California (Civil Case
No. EDCV 09-1549 VAP (OPx)) entitled Inland Empire Waterkeeper et al. v. J Lee’s
Metals, Inc. et al. (“Complaint™);

(Proposed) Consent Decree 2 Case No. EDCV 09-1549 VAP (OPx)
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WHEREAS, on August 24, 2009, Waterkeeper filed a corrected complaint against
Defendants with the same caption set forth in the preceding paragraph, which corrected
a typographical error in the Complaint (“Corrected Complaint™);

WHEREAS, Defendants deny all allegations of the Complaint and Corrected
Complaint and the contentions of Waterkeeper, as set forth in these Recitals and in the
60-Day Notice;

WHEREAS, Waterkeeper and Defendants (collectively referred to herein as the
“Settling Parties” or “Parties™) have agreed that it is in the Parties’ mutual interest to
enter into a Consent Decree setting forth terms and conditions appropriate to resolving
the allegations set forth in the Complaint without further proceedings and without any
admission of liability on the part of the Defendants;

WHEREAS, Defendants intend to continue their industrial activities at the D & M
Metals Facility and will therefore undertake additional measures to control stormwater
pollution associated with continuing industrial activities;

WHEREAS, this Consent Decree shall be submitted to the United States
Department of Justice and EPA for the statutory review period pursuant to 33 U.S.C. §
1365 (¢) and 40 C.F.R. § 135.5;

WHEREAS, all actions taken by Defendants pursuant to this Consent Decree
shall be made in compliance with all applicable Federal and State laws and local rules
and regulations.

NOW THEREFORE IT IS HEREBY STIPULATED BETWEEN THE
SETTLING PARTIES AND ORDERED AND DECREED BY THE COURT AS
FOLLOWS:

1. The Court has jurisdiction over the subject matter of this action pursuant to
Section 505 (a)(1)(A) of the Act, 33 U.S.C. § 1365 (a)(1)(A);

2. Venue is appropriate in the Central District Court pursuant to Section 505(c)

(1) of the Act, 33 U.S.C. § 1365 (c)(1), because the D & M Metals Facility at which the

alleged violations took place is located within this District;

(Proposed) Consent Decree 3 Case No. EDCV 09-1549 VAP (OPx)




e R v s B N = T T o

26
27
28

3. The Complaint and Corrected Complaint state a claim upon which relief
may be granted pursuant to Section 505 of the Act, 33 U.S.C. § 1365.

4.  Waterkeeper has standing to bring this action.

5.  The Court shall retain jurisdiction over this matter for purposes of
interpreting, modifying or enforcing the terms of this Consent Decree, or as long

thereafter as is necessary for the Court to resolve any motion to enforce this Consent

Decree.
1. CONSENT DECREE OBJECTIVES
6. [t 1s the express purpose of the Parties entering into this Consent Decree to

further the objectives set forth in Sections 101 ef seq. of the CWA, 33 U.S.C. §§ 1251 er
seq., and to resolve those issues alleged by Waterkeeper in its Complaint. In light of
these objectives and as set forth fully below, Defendants agree, inter alia, to comply
with the provisions of this Consent Decree and to comply with the requirements of the
Industrial Permit and all applicable provisions of the CWA at the D & M Metals
Facility. Specifically, Receiving Water Limitation C(2) in the Industrial Permit requires
that the D & M Metals Facility “not cause or contribute to the exceedance of an
applicable water quality limit.” Effluent Limitation B(3) of the Industrial Permit
requires that Best Management Practices (“BMPs”) be developed and implemented to
achieve Best Available Technology (“BAT"”) and the Best Conventional Pollutant
Control Technology (“BCT”). Defendants are required to develop and implement
BMPs necessary to comply with the Industrial Permit’s requirement to achieve
compliance with Water Quality Standards and BAT/BCT standards. BMPs must be
developed and implemented to prevent discharges or to reduce contamination in storm
water discharged from the D & M Metals Facility sufficient to achieve the numeric
action limits detailed in paragraph 12 below.
II. COMMITMENTS OF THE PARTIES

A. Industrial Stormwater Pollution Control Measures

(Proposed) Consent Decree 4 Case No. EDCV 09-1549 VAP (OPx)
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7. Design Storm Event. The Parties agree that the Design Storm Event for the

D & M Metals Facility is a 25-year 24-hour return period rain event as defined by the
County of San Bernardino Hydrology Manual (August 1986) with an assumed dry
antecedent condition and 5.87 total inches of rainfall over a 24-hour period; or any
single event exceeding a rainfall intensity of 1.67 inches in one hour.

8.  BMP Plan. The BMP Plan attached as Exhibit A hereto is designed to
capture and infiltrate stormwater generated during rain events up to and including the
Design Storm Event (the “Infiltration Unit”) within the D & M Metals Facility
Containment Zone (set forth on and attached hereto as Exhibit B). The BMPs set forth
in the plan shall be implemented to ensure that no stormwater discharges occur from the
D & M Metals Facility Containment Zone during rain events up to and including the
Design Storm Event, and so that no pollutants from the D & M Metals Facility’s
stormwater infiltration system cause degradation of groundwater. As set forth on the
attached BMP Plan (Exhibit A), the location and design of the Infiltration Unit shall be
accessible for future inspection and maintenance. Defendants shall also ensure that the
soils and groundwater conditions at the installation site of the Infiltration Unit are at
least as conducive to effective infiltration as those on the property owned and/or
operated by Defendants directly to the east of the D & M Metals Facility operations
yard, shown on Exhibit B as area “YY". If the proposed site of the Infiltration Unit
does not provide equally effective infiltration capacity, Defendants and Waterkeeper
shall meet and confer to determine an alternate site for the Infiltration Unit. Defendants
shall continue to properly implement the BMP Plan during the life of this Consent
Decree.

9.  Stormwater discharges from the D & M Metals Facility that do occur shall
be monitored as described in Section B below of this Consent Decree during the life of
this Consent Decree, and discharges from the D & M Metals Facility Containment Zone
during storm events less than the Design Storm Event shall constitute a breach of this

Consent Decree.

(.I"FI'J_PDSB(]‘) Lonsent pecree 2 Lase NO. BLJLY WUY=1234Y VAP (UrX)
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10. Non-stormwater discharges from the D & M Metals Facility Containment
Zone during the life of this Consent Decree not authorized by the Industrial Permit shall
be considered breaches of this Consent Decree.

B. Stormwater Sampling and Numeric Action Levels

11.  Sampling. During the life of this Consent Decree, Defendants shall sample
every offsite discharge from the D & M Metals Facility Containment Zone and shall
provide the results of such sampling to Waterkeeper in accordance with the provisions
set forth below. Samples shall be evaluated consistent with the requirements of the
Industrial Permit and shall have detection limits sufficiently sensitive to evaluate
compliance with the Numeric Action Levels set forth in paragraph 12.

12.  Numeric Action Levels. During the life of this Consent Decree,

contaminants in discharges occurring during storm events smaller than the Design
Storm Event from the D & M Metals Facility Containment Zone shall not exceed the
Numeric Action Levels set forth in Table 1, consistent with paragraphs 13 and 14

below.

Table 1. Numeric Action Levels for D & M Facility Discharges

" Contaminant Numeric Action
Level

Total suspended solids 100 mg/L
Copper 0.0636 mg/L
Lead 0.0816 mg/L
Zinc 0.117 mg/
Qil and grease 15 mg/L
Aluminum 0.750 mg/L

| Arsenic 0.16854 mg/L
Cadmium 0.0159 mg/L
Iron 1.0 mg/L
Mercury 0.0024 mg/L
Nickel 1.417 mg/L
Silver 0.0318 mg/L
Chemical oxygen demand 120 mg/L
pH 6.0-9.0

(Proposed) Consent Decree

Case No. EDCV 09-1549 VAP (OPx)
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13. Comparing Analytical Monitoring Results to Numeric Action Levels:

Following each sampling event, discharge data for storm events smaller than the Design
Storm Event will be compared to the Numeric Action Levels in paragraph 12 above. In
the event that one or more of the pollutant concentrations exceed the Numeric Action
Levels, Defendants shall prepare an Action Plan as described below in paragraph 15,
unless Defendants can demonstrate that contaminant mass for that parameter has been
reduced through onsite stormwater infiltration and/or diversion of runoff from existing
or newly installed roofs or canopies to avoid contact with industrial contaminants
consistent with the requirements of paragraph 14 below.

14. Comparing Analytical Monitoring Results to Numeric Action Levels

Considering Mass Reduction Through Infiltration and/or Diversion: In the event that
onsite infiltration and/or diversion are implemented to reduce the mass of contaminants
discharged from the D & M Metals Facility, the following method will be used to assess
compliance with the Numeric Action Levels described in paragraph 12 for any
discharge point where stormwater discharges occur during storm events smaller than the
Design Storm Event.

a. Based on existing site conditions (100 percent impervious surfaces
and no stormwater infiltration or diversion) and the amount of rainfall that falls on the D
& M Metals Facility during each of the monitored storm events described in paragraphs
11 and 12, the volume of water that would have discharged from the D & M Metals
Facility prior to installation of the infiltration and/or diversion measures shall be
calculated.

b. Using the Numeric Action Levels described in paragraph 12, the mass
of “allowable” pollutants will be calculated (volume of water assuming no
infiltration/diversion multiplied by the Numeric Action Levels) for each constituent

listed in paragraph 12.
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c. The actual contaminant mass discharged for each of the pollutants
listed in paragraph 12 will be calculated (volume of water actually discharged
multiplied by the analytical results for storm events where discharges occur);

d.  For each of the monitored storm events, the calculated mass of actual
contaminants discharged under subparagraph (c) above will be compared to the mass of
allowable contaminants calculated under subparagraph b above. If the mass of actual
contaminants 1s above the allowable mass of contaminants, an Action Plan shall be
prepared as described in paragraph 15 below.

15. Numeric Action Level Action Plan. In the event that one or more of the

Numeric Action Levels in Table 1 are found to be exceeded using the procedures set
forth in paragraphs 13 and 14 above during storms of intensity less than the Design
Storm, Defendants shall produce an Action Plan within 45 days of receipt of laboratory
reports demonstrating the exceedance. The Action Plan shall include additional BMPs
designed to achieve compliance with the Numeric Action Levels set forth in Table 1 and]
include deadlines for implementation of the proposed BMPs that will be as soon as
practicable, but in no event later than the beginning of the next wet season as defined by
the Industrial Permit. Defendants agree to submit the Action Plan to Waterkeeper for
review and comment as soon as it is completed but in any event no later than 45 days
following receipt of laboratory reports for the data demonstrating the exceedance.
Waterkeeper shall provide comments, if any, to the Defendants within 30 days of
receipt. Defendants shall incorporate Waterkeeper’s comments into the Action Plan and
implement the revisions within 14 days of receiving Waterkeeper’s comments. If any of]
Waterkeeper’s comments are not utilized, Defendants shall justify in writing why any
comment is not being incorporated within 14 days of receiving comments. Any disputes
as to the adequacy of the Action Plan shall be resolved pursuant to the dispute resolution|
provisions of this Consent Decree, set out at paragraphs 28 through 31 below.
Defendants shall notify Waterkeeper in writing when the Action Plan has been

implemented.
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C. Vadose Zone Sampling

16. Sampling. During the first two years of the Consent Decree, Defendants
shall collect samples of infiltrating stormwater in areas where significant stormwater
infiltration occurs. During the first and second wet seasons, vadose zone samples will be
collected after at least three storm events from a minimum of one lysimeter or similar
device. At least two lysimeters shall be installed in mutually agreed locations on the
edge of the infiltration field. The lysimeter samples will be analyzed for the metals (both
total and dissolved) presented in Table 1.

17.  Vadose Zone Results Evaluation. The vadose zone sampling results from the

first wet season under this Consent Decree (October 1, 2010-May 31, 2011) will be used
to prepare a Stormwater Infiltration Evaluation Report, which will evaluate the potential
for infiltrating stormwater to degrade groundwater below the D & M Metals Facility.
The evaluation of potential impacts to groundwater will include a comparison of the
vadose zone sample results to Maximum Contaminant Levels (MCLs) established by
US EPA for the metals in Table 1 in groundwater. If any MCL is exceeded, Defendants
shall inform Waterkeeper within 48 hours of receiving the result and shall prepare a
plan to perform additional assessments to evaluate the potential for MCL exceedances
in groundwater itself (Contingency Plan) to be ready and available to implement if the
wet season mean of sampling results from the lysimeter exceeds the MCL for any metal
listed on Table 1. The Contingency Plan, if necessary, will be included as part of the
Stormwater Infiltration Evaluation Report and may include literature research regarding
background concentrations of metals in soil and groundwater; collection and analysis of
background soil, pore water, and groundwater samples; additional monitoring of the
existing lysimeter; installation and monitoring of deeper lysimeters; installation and
monitoring of upgradient/downgradient groundwater wells; vadose zone modeling;
additional pretreatment BMPs, or other methods as appropriate to assess or to mitigate

the potential for exceedances of MCLs in groundwater. Defendants shall prepare for the
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Stormwater Infiltration Evaluation Report, including potential vadose zone modeling,
by collecting appropriate soils and hydrogeologic data when the lysimeters are installed.
18.  Defendants agree to submit the Contingency Plan, if required under
paragraph 17, to Waterkeeper as part of the Stormwater Infiltration Evaluation Report
for Waterkeeper’s review and comment no later than 60 days following the end of the
2010/2011 wet season. In addition to evaluating the potential for infiltrating stormwater
to degrade groundwater, the report will provide recommendations for additional
pretreatment BMPs as appropriate to protect groundwater. The report will also establish
"trigger levels" for infiltrating stormwater collected from the lysimeters, which if
exceeded, will require Defendants to prepare Stormwater Infiltration Evaluation Reports
at the completion of the second wet season under this Consent Decree. Waterkeeper
shall provide comments, if any, to Defendants within 30 days of receipt. Defendants
shall incorporate Waterkeeper's comments into the contingency plan, if any, and into the
Stormwater Infiltration Evaluation Report, and re-issue this Report to Waterkeeper
within 14 days of receiving Waterkeeper's comments. If any of Waterkeeper's comments
are not utilized, Defendants shall justify in writing why any comment is not being
incorporated within 14 days of receiving comments. Any disputes as to the adequacy of
the contingency plan, if any, and the Stormwater Infiltration Evaluation Report, shall be
resolved pursuant to the dispute resolution provisions of this Consent Decree, set out at
paragraphs 28 through 31 below. If the wet season mean of vadose sampling results
exceeds the MCL or background if background exceeds the MCL for any metal,
Defendants shall implement the contingency plan immediately upon its finalization.

D. Monitoring and Reporting
19.  Site Inspections. Waterkeeper’s Water Quality Engineer, accompanied by

Waterkeeper’s attorney or other representative approved by Defendants, may conduct up
to one Site Inspection per year at the D & M Metals Facility during the life of this
Consent Decree. The Site Inspections shall occur during normal business hours and

Waterkeeper shall provide Defendants with 48 hours notice prior to each inspection.
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During the Site Inspections, Waterkeeper and/or its representatives shall be allowed
access to the D & M Metals Facility’s SWPPP and monitoring records and to all
monitoring reports and data for the Facility. During the Site Inspections, Waterkeeper
and/or its representatives may collect samples of stormwater discharges from the D & M|
Metals Facility, if any. A certified California laboratory shall analyze stormwater
samples collected by Waterkeeper and copies shall be provided to Defendants within ten
(10) business days of receipt. At the request of Defendants, the samples shall be split
and one half provided to Defendants to allow Defendants to have their own certified
California laboratory analyze stormwater samples collected by Waterkeeper, in which
case Defendants shall provide their laboratory results to Waterkeeper within ten (10)
business days of receipt. Waterkeeper shall make all reasonable efforts to ensure that its
inspections are scheduled in such a manner as to allow Defendants’ compliance ofticer
to be present at all inspections.

20. Compliance Monitoring and Oversight. Defendants agree to help defray

Waterkeeper’s monitoring costs by reimbursing Waterkeeper Two Thousand Dollars
($2,000.00) within 60-days of the Effective Date of this Consent Decree. Defendants
agree to make compliance monitoring and oversight funds payable to “Lawyers for
Clean Water Attorney Client Trust Account” and deliver them by certified mail or
overnight delivery to Lawyers for Clean Water, Inc., 1004 O’Reilly Avenue, San
Francisco, California 94129, attention Layne Friedrich. Waterkeeper shall provide
copies of any invoicing for Site Inspections and compliance oversight within 30-days of
receiving a written request by Defendants. Any compliance monitoring money
remaining when this Consent Decree terminates shall be refunded to Defendants.

21. Reporting. During the life of this Consent Decree, each January 15 and July
15, Defendants shall provide Waterkeeper with a copy of all stormwater-related
compliance and monitoring data, including inspection reports, related to the D & M
Metals Facility for the wet season. The reports shall be submitted every January 15 for

the period from October 1 to December 31, and on July 15 for the period from January 1

(Proposed) Consent Decree 11 Case No. EDCV 09-1549 VAP (OPx)




[a—y

DN 0o 1 Oy n R W D

through April 30™. During the life of this Consent Decree, Defendants shall provide
Waterkeeper with all laboratory analyses related to the D & M Metals Facility within 7
business days of Defendants’ receipt of such information.

22.  Document Provision. During the life of this Consent Decree, Defendants

shall copy Waterkeeper on all documents related to water quality at the D & M Metals
Facility that are submitted to the Regional Board, the State Board, and/or any State or
local agency or municipality. Such reports and documents shall be provided to
Waterkeeper concurrently as they are sent to the agencies and/or municipalities.

E. ENVIRONMENTAL PROJECTS AND FEES

23. Environmental Mitigation Project. Defendants agree to pay Four Thousand

Dollars ($4,000.00) to the Public Interest Green Fund at the Orange County Community

Foundation, 30 Corporate Park, Suite 410 Irvine, California 92606, www.oc-cf.org.

The Public Interest Green Fund is a nonprofit organization that uses its funds to support
environmental advocacy by area law students, either via stipends or scholarships. This
mitigation payment shall be used to support student advocacy in projects that reduce or
mitigate the impacts of storm water pollution in Orange County and the Inland Empire.
Defendants shall make the mitigation payment within 60-days of the Effective Date of
this Consent Decree and mail the payment via certified mail or overnight delivery to the
Public Interest Green Fund. Defendants shall provide Waterkeeper with a copy of such
payment.

24. Waterkeeper’s Fees and Costs. Defendants agree to reimburse Waterkeeper

for Waterkeeper’s investigation fees and costs, expert fees and costs, reasonable
attorneys’ fees, and other costs incurred as a result of investigating and preparing the
lawsuit, and negotiating a resolution of this matter, totaling Fifty-six Thousand Dollars
($56,000.00). Such payment shall be made within sixty (60) days of the Effective Date,
payable to “Lawyers for Clean Water Attorney Client Trust Account” and delivered by
certified mail or overnight delivery to: Lawyers for Clean Water, Inc., 1004 O’Reilly

Avenue, San Francisco, California 94129, attention Layne Friedrich.
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F. COMMITMENTS OF PLAINTIFF
25. Within 10-days of the execution of this Consent Decree by the Parties,

Waterkeeper shall file a Notice of Tentative Settlement and Notice of 45-Day Review in
the United States District Court for the Central District of California (“District Court”).

26. Review by Federal Agencies. Plaintiff shall submit this Consent Decree to

the United States Environmental Protection Agency (“EPA™) and the United States
Department of Justice (“DOJ”) within three days of the execution of this Consent
Decree for review consistent with 40 C.F.R. § 135.5. In the event that EPA or DOJ
comments negatively on the provisions of this Consent Decree, the Parties agree to meet
and confer to attempt to resolve the issue(s) raised by EPA or DOJ.

27.  Plaintiff shall lodge this Consent Decree with the District Court within forty-
eight (48) days after receipt by EPA and DOIJ of the Consent Decree for the review set
forth in paragraph 26 above. Waterkeeper is responsible for notifying Defendants of the
District Court’s entry of the Order dismissing these claims with prejudice. Such
notification can be satisfied by the Central District of California’s Case
Management/Electronic Case Filing (“CM/ECF”) notification to the Parties that the
Order was executed and entered by the District Court.

G. DISPUTE RESOLUTION

28. This Court shall retain jurisdiction over this matter for a period of five years

from the date of entry of the Consent Decree for the purposes of implementing and
enforcing the terms and conditions of this Consent Decree, and adjudicating all disputes
among the parties that may arise under the provisions of this Consent Decree. The
Court shall have the power to enforce this Consent Decree with all available legal and
equitable remedies, including contempt.

29. Meet and Confer. A party to this Consent Decree shall invoke the dispute

resolution procedures of this Section by notifying all other Parties in writing of the
matter(s) in dispute and of the party's intention to resolve the dispute under this Section.

The Parties shall then meet and confer in good faith (either telephonically or in person)
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in an attempt to resolve the dispute informally over a period of 14-calendar days from
the date of the notice.

30. If the Parties cannot resolve a dispute by the end of meet and confer
informal negotiations, the party invoking the dispute resolution provision shall provide
notice to the other party that it intends to invoke formal dispute resolution by filing a
motion before the United States District Court for the Central District of California.

31. If Waterkeeper initiates a motion or proceeding before the Court relating to
enforcement of the terms and conditions of this Consent Decree, and is determined by
the Court to be the prevailing party, Waterkeeper shall be entitled to recover fees
incurred to enforce the terms of this Consent Decree consistent with the provisions of
Sections 505 and 309 of the CWA, 33 U.S.C. §1365 and § 1319.

III. RETENTION OF JURISDICTION AND TERMINATION

32. During the life of this Consent Decree, the Court shall retain jurisdiction

over this matter for purposes of interpreting, modifying or enforcing the terms of this
Consent Decree, or as long thereafter as is necessary for the Court to resolve any motion
to enforce this Consent Decree filed within 60-days after completion of the obligations
set forth in the Consent Decree. This Consent Decree and the Court’s jurisdiction shall
terminate five years from the Effective Date.

IV. MUTUAL RELEASE OF LIABILITY AND COVENANT NOT TO SUE

33. In consideration of the above, upon the Effective Date of this Consent

Decree, the Parties hereby fully release, except for claims for the Defendants’ failure to
comply with this Consent Decree and as expressly provided below, each other and their
respective successors, assigns, officers, agents, employees, and all persons, firms and
corporations having an interest in them, from any and all alleged CWA violations
claimed in the Complaint, up to and including the Effective Date of this Consent Decree.
34. Nothing in this Consent Decree limits or otherwise affects Plaintiff’s right to
address or take any position that it deems necessary or appropriate in any formal or

informal proceeding before the Regional Board, EPA, or any other judicial or
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administrative body on any other matter relating to stormwater discharges from the D &
M Metals Facility occurring or arising after the Effective Date of the Consent Decree
but specifically excluding the discharges and all other matters addressed by this Consent
Decree.
V. MISCELLANEOQOUS PROVISIONS
35. No Admission of Liability. Neither this Consent Decree, the

implementation of additional BMPs nor any payment pursuant to the Consent Decree
shall constitute or be construed as a finding, adjudication, admission or
acknowledgment of any fact, law, or liability, nor shall it be construed as an admission
of violation of any law, rule, or regulation. Defendants maintain and reserve all
defenses they may have to any alleged violations that may be raised in the future.

36. Force Majeure. Force Majeure includes any act of God, war, fire,

earthquake, windstorm, flood or natural catastrophe; civil disturbance, vandalism,
sabotage or terrorism; restraint by court order or public authority or agency; or action or
non-action by, or inability to obtain the necessary authorizations or approvals from any
governmental agency. Force Majeure shall not include normal inclement weather,
economic hardship or inability to pay. Any party seeking to rely upon this paragraph to
excuse or postpone performance, shall have the burden of establishing that it could not
reasonably have been expected to avoid and which by exercise of due diligence has
been unable to overcome the failure of performance. Defendants shall exercise due
diligence to resolve and remove any force majeure event.

37. Construction. The language in all parts of this Consent Decree shall be
construed according to its plain and ordinary meaning, except as to those terms defined
in the Industrial Permit, the Clean Water Act, or specifically herein.

38. Choice of Law. The laws of the United States shall govern this Consent

Decree.
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39. Severability. In the event that any provision, paragraph, section, or sentence
of this Consent Decree is held by a court to be unenforceable, the validity of the
enforceable provisions shall not be adversely affected.

40. Correspondence. All notices required herein or any other correspondence

pertaining to this Consent Decree shall be sent by overnight mail or courier as follows:
If to Plaintiff:
Daniel Cooper
Martin McCarthy
Lawyers for Clean Water, Inc.

1004 A O’Reilly Ave.
San Francisco, CA 94129

With copies to:

Garry Brown

Orange County Waterkeeper
3151 Airway Ave, Suite F-110
Costa Mesa, CA 92626

If to Defendants:

Wayne S. Rosenbaum
Foley & Lardner LLP
402 W. Broadway, Suite 2100
San Diego, CA 92101

With copies to:

Albert Lee

D & M Metals/ J. Lee’s Metals, Inc.
840 E. State Street

Ontario, CA 91761

Notifications of communications shall be deemed submitted the next business day
after having been deposited with an overnight mail/delivery service, or within three days

after mailing via regular or certified mail. Any change of address or addresses shall be
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communicated in the manner described above for giving notices. In addition, the Parties|
may agree to transmit documents electronically or by facsimile.

41. Effect of Consent Decree. Except as provided herein, Plaintiff does not, by

its consent to this Consent Decree, warrant or aver in any manner that Defendants’
compliance with this Consent Decree will constitute or result in compliance with any
Federal or State law or regulation. Nothing in this Consent Decree shall be construed to
affect or limit in any way the obligation of the Defendants to comply with all Federal,
State, and local laws and regulations governing any activity required by this Consent
Decree.

42. Counterparts. This Consent Decree may be executed in any number of
counterparts, all of which together shall constitute one original document. Telecopy,
email of a .pdf signature and/or facsimile copies of original signature shall be deemed to
be originally executed counterparts of this Consent Decree.

43, Modification of the Consent Decree. This Consent Decree, and any

provisions herein, may not be changed, waived, discharged, or terminated unless by a
written instrument, signed by the Parties.

44. Full Settlement. This Consent Decree constitutes a full and final settlement

of this matter.

45. Integration Clause. This is an integrated Consent Decree. This Consent

Decree is intended to be a full and complete statement of the terms of the agreement
between the Parties and expressly supersedes any and all prior oral or written
agreements covenants, representations, and warranties (express or implied) concerning
the subject matter of this Consent Decree.

46.  Authority. The undersigned representatives for Plaintiff and Defendants
each certify that he/she is fully authorized by the party whom he/she represents to enter
into the terms and conditions of this Consent Decree.

47. The provisions of this Consent Decree apply to and bind the Parties,

_including any successors or assigns, upon execution of the Consent Decree. The Parties
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certify that their undersigned representatives are fully authorized to enter into this
Consent Decree, to execute it on behalf of the Parties, and to legally bind the Parties to
its terms.

48. The Partics agree to be bound by this Consent Decree and not to contest its
validity in any subsequent proceeding to implement or enforce its terms. By entering
into this Consent Decree, the Defendants do not admit liability for any putrpose as to any
allegation or matter arising out of this Action.

49,  The term “Effective Date,” as used in this Consent Decree, shall mean the
tenth (10™) calendar day after the datc that Waterkeeper lodges the Consent Decree with
the District Court for approval, or the date the District Court signs the Consent Decree,
whichever date occurs earlier.

The undersigned representatives for Waterkeeper and Defendants each certify that
he/she is fully authorized by the party whom he/she represents to enter into the terms
and conditions of this Consent Decree and that this Consent Decree binds that party.

IN WITNESS WHEREOF, the undersigned have executed this Consent Decree as

of the date first set forth below.

LAWYERS FOR CLEAN WATER, INC.

Dated: Em April 2010

Martin McCarthy

Daniel Cooper

Lawyers for Clean Water, Inc.
Attorneys for Plaintiff

Inland Empire Waterkeeper/
Orange County Coastkecper
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Dated: 5 April 2010
Dated: April 2010
Dated: | April 2010

ITIS SO ORDERED:

Date:

INLAND EMPIRE WATERKEEPER/
ORANGE COUNTY COASTKEEPER

e

\G/uv B ovin

Inland Empire Waterkeeper/
Orange County Coastkeeper

FOLEY & LARDNER, LLP

s &@@L

By:

S. Wayne Rosenbaum
Attorney for Defendants
J Lee’s Mezalg, Inc., dba
D & Metals, Inc., and

J Lee’s Meals, Inc.

J.LEE'S METALS, INC., dba

D&M METALS, and J. LEE’S

METALS, INC.

) /ﬂ\) P
i'_/'é,/" f}f”

Joong T. Lee

Honorable Virginia A. Phillips
UNITED STATES DISTRICT COURT JUDGE
CENTRAL DISTRICT OF CALIFORNIA
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EXHIBIT A
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Some StormChamber™ systems require the inclusion of our SedimenTraps™. The SedimenTraps™
are used as a low cost and highly effective method to capture and faciltate removal of sediment.

1. Prepare the StormChamber™ system trench as described on page 3.

e M
‘ a
2. StormChamber™ systems typically incorporate SedimenTraps™ at the first and last chamber of
the row receiving the storm water inflow (see page 5). StormChamber™ systems are installed by 90 % COMPACTED CLEAN
placing all start units first, then building each row equally with Middle Units and finish building the 'CAST IRON FRAME WITH COVER FILL OR 3/4° - 2"

CRUSHED, WASHED, FIRST ROW OF STORMCHAMBER"™ SYSTEM

rows with the End Units (see page 4).

3' X 3' REINFORCED INSPECTION COVER STONE
3. Working from the Start Unit end of the StormChamber™ system, identify the location for the first CONCRETE PAD PAVEMENT
SedimenTrap™. The SedimenTrap™ must be located so that the bottom is aligned exactly under /
the 10" PVCriser pipe. g 0 N - ST aee /
) LIGHT WEIGHT R s e Y S 0
CAST IRON FRAME WITH COVER ;’i—ﬁ_{" SRO gﬂ/ﬁ‘f:(:;ED CLEAN STABILIZATION NETTING - :.’E / m—— \%' - ’4 .t ’1- L O n . : e ST g:ﬁ =
3 X 3 REINFORCED Grone - ASHER. (SUPPLIED) ‘e TR PR o S P & ﬁ
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STORMCHAMBER ™

DETAIL A SedimenTrap ™
4. Excavate a hole deep enough so that the 5. Fill around the SedimenTrap™ with the
SedimenTrap™, when placed on about 6” of a crushed, washed 3/4" - 2" non-calcarious stone 1.
crushed, washed %" - 2” non-calcarious stone up to the level of the surrounding stone base.

DETAIL A

base, only the top corrugation of the 30"
HDPE pipe will be exposed above the finished
trench stone base (about 3").

6. Cut the plastic netting to fit snuggly around
the exposed portion of the SedimenTrap™.

« i s
7. Place the chamber over the SedimenTrap™
and install the 10" PVCriser pipe as instructed
on page 7. -
o e
STORMCHAMBER™ INSTALLATION
™
STORMCHAMBER™ EXAMPLE CONFIGURATION
RECOMMENDED INSTALLATION OF STORMCHAMBER™ L
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EXHIBIT B

To Consent Decree

Inland Empire Waterkeeper et al. v. J Lee’s Metals, Inc., et al., EDCV 09-1549 VAP (OPx)
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Daniel Cooper (Bar No. 153576)
daniel@lawyersforcleanwater.com
Drevet Hunt (Bar No. 240487)
drev@lawyersforcleanwater.com
Lawyers for Clean Water, Inc.
1004 O’Reilly Avenue

San Francisco, California 94129
Tel: (415) 440-6520

Fax: (415)440-4155

Attorneys for Plaintiff Orange County Coastkeeper

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

ORANGE COUNTY Case No. SACV-09-1063-DOC (MLGx)
COASTKEEPER, a non-profit
corporation, Hon. David O. Carter
Plaintiff, [Proposed]
v. CONSENT DECREE

DBW & ASSOCIATES, INC., a

California corporation, and DBW & (Federal Water Pollution Control Act,
ASSOCIATES, INC., dba DBW 33 U.S.C. § 1251 ef seq.)

Metals,

Defendants.

[Proposed] Consent Decree 1 SACV-09-1063-DOC (MLGXx)
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WHEREAS, Orange County Coastkeeper is a non-profit corporation dedicated to
the preservation, protection and defense of the environment, the wildlife, and the natural
resources of Orange County area waters, including the Santa Ana River Watershed and
its receiving waters;

WHEREAS, Orange County Coastkeeper is referred to herein as (“Coastkeeper” or
“Plaintift”);

WHEREAS, DBW & Associates, Inc. is an owner and/or operator of the scrap
metal recycling facility located at 3250 East Frontera Street, Anaheim, California, 92806
(“Facility™);

WHEREAS, DBW & Associates, Inc. dba DBW Metals is an owner and/or
operator of the scrap metal recycling facility located at 3250 East Frontera Street,
Anaheim, California, 92806;

WHEREAS, DBW & Associates, Inc., and DBW & Associates, Inc. dba DBW
Metals are collectively referred to herein as “Defendants™ or “DBW Metals”;

WHEREAS, on July 1, 2009, Coastkeeper served Defendants, the United States
Environmental Protection Agency (“EPA”), EPA Region IX, the State Water Resources
Control Board (“State Board”) and the Regional Water Quality Control Board (“Regional
Board”), with a notice of intent to file suit for violations of the Federal Water Pollution
Control Act, 33 U.S.C. § 1251 et seq. (“Clean Water Act” or “CWA”). The notice letter
alleged violations of the Clean Water Act for Defendants’ discharges of pollutants into
receiving waters in violation of National Pollution Discharge Elimination System
(“NPDES”) General Permit No. CAS0000001 [State Board] Water Quality Order No.
92-12-DWQ, as amended by Order No. 97-03-DWQ (“Industrial Permit”);

WHEREAS, on September 15, 2009, Coastkeeper filed a complaint against
Defendants in the United States District Court, Central District of California (Civil Case
No. SACV 09-1063-DOC (MLGx)) entitled Orange County Coastkeeper v. DBW &
Associates, Inc., and DBW & Associates, Inc. dba DBW Metals (“Complaint”);

WHEREAS, Defendants deny all allegations of the Complaint;

[Proposed] Consent Decree 2 SACV-09-1063-DOC (MLGXx)
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WHEREAS, Plaintiff and Defendants (collectively referred to herein as the
“Settling Parties” or “Parties”) have agreed that it is in the Parties' mutual interest to
enter into a Consent Decree setting forth terms and conditions appropriate to resolving
the allegations set forth in the Complaint without further proceedings;

WHEREAS, all actions taken by Defendants pursuant to this Consent Decree
shall be made in compliance with all applicable federal, state and local rules and
regulations;

NOW THEREFORE IT IS HEREBY STIPULATED BETWEEN THE

SETTLING PARTIES AND ORDERED AND DECREED BY THE COURT AS
FOLLOWS:

1. The Court has jurisdiction over the subject matter of this action pursuant to
Section 505(a)(1)(A) of the CWA, 33 U.S.C. § 1365(a)(1)(A);
2. Venue is appropriate in the Central District Court pursuant to Section

505(c)(1) of the CWA, 33 U.S.C. §1365(c)(1), because the Facility at which the alleged
violations took place is located within this District;

3. The Complaint states a claim upon which relief may be granted against
Defendants pursuant to Section 505 of the CWA, 33 U.S.C. § 1365;

4. Plaintiff has standing to bring this action;

5. The Court shall retain jurisdiction over this matter for purposes of
interpreting, modifying or enforcing the terms of this Consent Decree, or as long
thereafter as is necessary for the Court to resolve any motion to enforce this Consent
Decree.

L. OBJECTIVES

6. It is the express purpose of the Parties entering into this Consent Decree to
further the objectives set forth in Section 101 et seq. of the CWA, 33 U.S.C. § 1251 et
seq., and to resolve those issues alleged by Coastkeeper in its Complaint. In light of
these objectives and as set forth fully below, Defendants agree, inter alia, to comply with

the provisions of this Consent Decree and to comply with the requirements of the

[Proposed] Consent Decree 3 SACV-09-1063-DOC (MLGXx)
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Industrial Permit and all applicable provisions of the CWA at the Facility. Specifically,
Receiving Water Limitation C(2) in the Industrial Permit requires that the Facility “not
cause or contribute to the exceedance of an applicable water quality limit.” Effluent
Limitation B(3) of the Industrial Permit requires that Best Management Practices
(“BMPs”) be developed and implemented to achieve Best Available Technology
(“BAT”) and the Best Conventional Pollutant Control Technology (“BCT”). Defendants
are required to develop and implement BMPs necessary to comply with the Industrial
Permit’s requirement to achieve compliance with Water Quality Standards and BAT/BCT]
standards. BMPs must be developed and implemented to prevent discharges or to reduce
contamination in storm water discharged from the Facility sufficient to achieve the
numeric limits detailed in paragraphs 12 and 13 below.

II. COMMITMENTS OF THE PARTIES

A. Installation of Treatment Train Prior to Curb Discharge Point

7. DBW Metals currently discharges through pipes in the curb between the two
driveways on East Frontera Street leading into and out of the Facility. DBW Metals will
add a treatment train including a filtration device prior to discharging. The treatment
train will include primary filtration, a four stage clarifier, settling tanks and in-line
plumbing. For at least the first hour of any discharge, water from the treatment train will
be delivered to the adjacent facility to be recycled for use in the adjacent facility’s
operations. Records of the volume and timing of any discharge to the adjacent facility
shall be maintained by DBW Metals and made available to Coastkeeper within seven (7)
days of receipt of a request for them. Discharges from the treatment train through the
inline pipe(s) between the two DBW Metals driveways on East Frontera Street shall be
sampled (subject to the requirements of this Consent Decree and the Industrial Permit).

B. Industrial Storm Water Pollution Control Measures

8. The storm water pollution control measures and contaminant reduction
provisions of this Consent Decree shall only apply to rainfall events up to and including

the 5-year, 24-hour return period rain event (“Compliance Storm Event”), as defined by

[Proposed] Consent Decree 4 SACV-09-1063-DOC (MLGXx)




O© 0 3 O W K~ W N =

N NN N N N N N N e e e e e e e
o 9 O W»m A W NN = ©O VvV 0O NS> NPk W NN = O

the County of Los Angeles Hydrology Manual (January, 2006) with an assumed dry
antecedent condition, a total of 3.4 inches of rainfall over a 24-hour period and an
assumed triangular runoff hydrograph. The Parties agree that any discharge of
stormwater and/or stormwater pollutants from the Facility in connection with a rainfall
event that exceeds a Compliance Storm Event is not a violation of this Consent Decree.

0. Defendants shall, by the Effective Date of this Consent Decree, develop a
BMP Plan to capture, filter, evaporate, harvest, treat and/or store to prevent off-site
discharge of industrial storm water generated during rain events up to and including the
Compliance Storm Event at the Facility. The BMP Plan may contain the following
measures listed herein, as appropriate, and Defendant shall develop and implement
additional measures, if necessary, to reduce contamination in storm water discharged
from the Facility to levels below th