
STATE OF CALIFORNIA 
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY 

STATE WATER RESOURCES CONTROL BOARD 
 

DIVISION OF WATER RIGHTS 
 
 

In the Matter of Pre-1914 Diversion Statement 15372 

PacifiCorp 

 

ORDER APPROVING PETITION FOR CHANGE IN PLACE OF USE, 
PURPOSE OF USE AND DEDICATION OF INSTREAM FLOW 

 
 
SOURCE: Fall Creek tributary to the Klamath River 
 
COUNTY: Siskiyou 
 

 

 
 
WHEREAS: 
 
1. On March 14, 2014, PacifiCorp (Petitioner) filed a petition pursuant to Water Code section 1707 

with the State Water Resources Control Board (State Water Board), Division of Water Rights 
(Division) to change the place of use and purpose of use for diversion of water under a claim of 
pre-1914 water right as reported under Statement of Water Diversion and Use (Statement) 
15372. 
 

2. The petition proposes to make the following changes to the Petitioner’s claim of pre-1914 water 
right: (1) add a portion of Fall Creek to the authorized place of use; and, (2) add fish and wildlife 
preservation and enhancement as an authorized purpose of use. 
 

3. Elevated water temperatures and low dissolved oxygen levels in the Klamath River watershed 
have resulted in the impairment of designated beneficial uses of water and the non-attainment of 
water quality objectives, primarily associated with cold water fish.  This includes the migration, 
spawning, and early development of cold water fish such as coho salmon (Oncorhynchus 
kisutch), Chinook salmon (O. tshawytscha), and steelhead trout (O. mykiss).  The coho salmon 
population in the Klamath River watershed is listed as threatened under the federal Endangered 
Species Act and the California Endangered Species Act. 
 

4. Petitioner is signatory to the Klamath Hydroelectric Settlement Agreement, dated 
February 18, 2010 (Settlement).  Pursuant to Interim Measure 17 (titled "Fall Creek Flow 
Releases") in Appendix D of the Settlement, within 90 days of the Effective Date and during the 
Interim Period for the duration of its ownership while the Settlement is in effect, Petitioner shall 
provide a continuous flow release to Fall Creek targeted at 5 cfs for the term of the Settlement. 
 

5. In addition to the use of water under this claim of pre-1914 right for power generation, this Petition 
proposes to include the 5 cfs bypass flow called for in the Settlement for the purpose of 
enhancing instream fish and wildlife habitat in the portion of Fall Creek from PacifiCorp's diversion 
dam to the location where the tailrace from PacifiCorp's Fall Creek Powerhouse joins with Fall 
Creek, a distance of about 1.6 river miles.  Bypass flows will be managed by an existing control 
gate at PacifiCorp's diversion dam. 
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6. Water Code section 1707 authorizes the use of the change petition provisions of Water Code 

section 1700 et seq. to add the purposes of preserving or enhancing wetland habitat, fish and 
wildlife resources, or recreation in, or on, the water.  The water right at issue in the subject 
petition is a claim of pre-1914 right.  Therefore, Petitioner is not required to obtain State Water 
Board approval to change the place of use, purpose of use or point of diversion for its claim of 
water right predating the Water Commission Act (1914) (Wat. Code, § 1706); however, Petitioner 
submitted the petition in the interest of ensuring that the changes in its water right are adequately 
documented and enforceable. 
 

7. Before approving a petition submitted pursuant to Water Code section 1700, the State Water 
Board must find that the proposed change will neither in effect initiate a new right nor injure any 
other legal user of water. (Cal. Code Regs., tit. 23, § 791.)  Under Water Code section 1707, the 
State Water Board must find that the proposed change will not increase the amount of water the 
person is entitled to use, will not unreasonably affect any legal user of water, and otherwise 
meets the requirements of the Water Code. (Wat. Code, § 1707.) 
 

8. To support a finding that the proposed change will not initiate a new right, the State Water Board 
must determine that: (1) the right was properly established in accordance with the law; (2) recent 
beneficial use of the water subject to the right has occurred; and, (3) there is evidence that 
continuous beneficial use of the water has occurred since the right was established. 
 

9. According to information provided by the Petitioner, the claimed pre-1914 water right was initiated 
in 1902 by a predecessor company under the names E.H. Steele and J.W. Churchill for 
3,000 miner’s inches, or approximately 75 cubic feet per second (cfs).  The acquisition of the right 
by Petitioner was legally recorded by the Siskiyou County recorder in June 2002. 
 

10. Division records show recent beneficial use of the water subject to the right has occurred since 
Statement 15372 was filed on February 25, 2002.  Petitioner has filed supplemental Statements 
for calendar years 2003-2005 and 2009-2011.  
 

11. According to information provided by the Petitioner, diversion of water for hydroelectric power has 
been made continuously, with no lapses longer than five years, since 1903.  In addition, in 
support of the Petitioner’s Federal Energy Regulatory Commission licensing and relicensing 
efforts, Petitioner has produced historical records and documents that provide evidence that 
continuous beneficial use of the water has occurred. 

 
12. To meet the finding that no injury to other legal water users will occur as a result of granting this 

petition, it is necessary to evaluate the effect the change will have on downstream right holders. 
Currently, Petitioner diverts water from the point of diversion as reported under Statement 15372 
for nonconsumptive power generation purposes, therefore substantially all of the water that is 
diverted is returned to Fall Creek at a location 1.6 miles downstream via the tailrace of the Fall 
Creek Powerhouse.  The proposed change will instead leave in Fall Creek a portion of the water 
currently diverted and dedicate it to instream resources along the 1.6-mile long portion of Fall 
Creek.  The dedicated water will not be available to junior water right holders. 
 

13. The only water right within the 1.6-mile long portion of Fall Creek on record with the Division is 
Permit 15379 (Application 22551) of the City of Yreka (City).  Permit 15379 authorizes the 
diversion of up to 15 cfs for Domestic, Municipal and Industrial beneficial uses from January 1 to 
December 31 of each year.  Water is diverted from either: (1) the tailrace of the Fall Creek 
Powerhouse; or (2) Fall Creek at a location immediately upstream of the confluence with the 
tailrace of the Fall Creek Powerhouse.  Whenever water is not flowing within the tailrace of the 
Fall Creek Powerhouse, the City is able to divert water from Fall Creek.  In addition, Permit 15379 
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has a bypass flow term that prohibits diversion unless the flow in Fall Creek is at or above 15 cfs. 
Therefore, the proposed change will not injure or unreasonably affect the City. 
 

14. On July 11, 2014, the State Water Board provided public notice of the petition.  The notice period 
ended on August 11, 2014.  No protests were received during that period. 
 

15. Petitioner has complied with the statutory requirements for requesting modification of the claim of 
pre-1914 right.  For the reasons stated above, the Division finds that: (1) the petition for change 
will not operate to the injury of any legal user of the water involved; (2) good cause for such 
change has been shown; and, (3) the petition does not constitute the initiation of a new right. 

 
16. This Order makes no determination regarding the validity of the pre-1914 claim of right. 
 
17. The project is exempt from the California Environmental Quality Act (Pub. Resources Code, § 

21000 et seq.) (CEQA) under the categorical exemption for existing facilities (Cal. Code Regs., tit. 
14, § 15301) because the change involves negligible or no expansion of use beyond what existed 
at the time the Division approved the change.  The project also meets the exemptions for actions 
by regulatory agencies for the protection of natural resources and the environment (Cal. Code 
Regs., tit. 14, §§ 15307 & 15308).  These exemptions apply to actions authorized under state law 
to assure the “maintenance, restoration, enhancement, or protection” natural resources and the 
environment.  The very purpose of Water Code section 1707 is for “preserving or enhancing 
wetlands habitat, fish and wildlife resources” in the water. (Wat. Code, § 1707.)  The project does 
not involve construction activities or relaxation of any standard allowing environmental 
degradation.  Finally, this project is exempt from CEQA because it can be seen with certainty that 
there is no possibility that the project will have a significant effect on the environment. (Cal. Code 
Regs., tit. 14, § 15061, subd. (b)(3).)  The Division will file a Notice of Exemption in accordance 
with the California Code of Regulations, title 14, section 15062 after issuance of this Order. 

 
18. In addition to any obligation the State Water Board may have under CEQA, the State Water 

Board has an independent obligation to consider the effect of the proposed change on public trust 
resources and to protect those resources where feasible. (National Audubon Society v. Superior 
Court (1983) 33 Cal.3d 419 [189 Cal. Rptr. 346, 658 P.2d 709].)  There is no evidence that the 
dedication of water for instream beneficial uses will have any adverse effects on public trust 
resources. 

 
19. Pursuant to Resolution No. 2012-0029, the State Water Board has delegated the authority to 

administer the State Water Board’s water rights program.  By memorandum dated July 6, 2012, 
the Deputy Director for Water Rights has redelegated the authority. 

 
NOW, THEREFORE, IT IS ORDERED: 
 
1. The purpose of use for Petitioner’s claim of pre-1914 water right as reported under Statement 

15372 is modified to include fish and wildlife preservation and enhancement. 
 
2. The place of use for Petitioner’s claim of pre-1914 water right as reported under Statement 15372 

for the purpose of fish and wildlife preservation and enhancement is modified to include a 
1.6-mile portion of Fall Creek.  The upstream limit is the point of diversion as reported under 
Statement 15372 at North 2,613,443 feet and East 6,463,813 feet by California Coordinate 
System 1983, Zone 1, being within NW ¼ of NW ¼ of Section 19, T48N, R4W, MDB&M.  The 
downstream limit is the confluence of Fall Creek and the tailrace of Petitioner’s Fall Creek 
Powerhouse at North 2,606,644 feet and East 6,463,113 feet by California Coordinate System 
1983, Zone 1, being within SW ¼ of NW ¼ of Section 30, T48N, R4W, MDB&M. 
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3. Petitioner shall install and maintain devices to measure the amount of water diverted for 

beneficial use under Petitioner’s claim of pre-1914 right. (Wat. Code, § 5100 et seq.)  The 
compliance monitoring point for the purposes of measuring the quantity of water beneficially used 
for instream purposes shall be the bypass culvert at the Fall Creek Diversion Dam at North 
2,613,443 feet and East 6,463,813 feet by California Coordinate System 1983, Zone 1, or in 
accordance with a procedure acceptable to the Deputy Director for Water Rights. 

(0060900) 
 

4. Petitioner shall satisfy the reporting requirements of Water Code section 5100 et seq.  Petitioner 
shall maintain records of the amount of water used including: (a) the quantity of water diverted for 
consumptive use; (b) the quantity of water beneficially used for instream flow resources pursuant 
to this Order; and, (c) the total quantity of water diverted for consumptive use and/or beneficially 
used for instream flow resources.  

(0090900) 
 

5. The State Water Board may supervise the diversion and use of water under this Order for the 
protection of legal users of water and instream beneficial uses and for compliance with the 
conditions.  Petitioner shall allow representatives of the State Water Board reasonable access to 
the project works to determine compliance with the terms of this Order. 

(0000011) 
 
6. This Order does not authorize any act which results in the taking of a threatened or endangered 

species or any act which is now prohibited, or becomes prohibited in the future, under either the 
California Endangered Species Act (Fish and G. Code, § 2050 et seq.) or the federal Endangered 
Species Act (16 U.S.C. § 1531 et seq.).  If a "take" will result from any act authorized under this 
water right, the Petitioner shall obtain authorization for an incidental take prior to construction or 
operation of the project.  The Petitioner shall be responsible for meeting all requirements of the 
applicable Endangered Species Act for the project authorized under this Order. 

(0000014) 
 
 

STATE WATER RESOURCES CONTROL BOARD 
 
ORIGINAL SIGNED BY: 
AMANDA MONTGOMERY FOR 
 

Barbara Evoy, Deputy Director 

Division of Water Rights 
 
Dated: JAN 8 2015 
 




























