
    
 
 
 
 
 
March 30, 2012    Reply to: 500 Capitol Mall, Suite 1000 
        Sacramento, CA  95814  
        blarson@somachlaw.com  
 
 
Via Electronic Mail 
Ms. Jeanine Townsend 
Clerk to the Board 
State Water Resources Control Board 
1001 I Street, 24th Floor 
Sacramento, CA 95814 
commentletters@waterboards.ca.gov 
 
Subject:  Comment Letter – Statewide Mercury Policy – CEQA Scoping 

 Comments 
 
Dear Ms. Townsend: 
 
 Thank you for the opportunity to provide comments on the California 
Environmental Quality Act (CEQA) scoping documents for the proposed statewide 
mercury policy and reservoirs control program.  The California Association of Sanitation 
Agencies (CASA) and Tri-TAC are statewide organizations comprised of members from 
public agencies and other professionals responsible for wastewater treatment.  Tri-TAC is 
sponsored jointly by CASA, the California Water Environment Association, and the 
League of California Cities.  The constituency base for CASA and Tri-TAC collects, 
treats and reclaims more than two billion gallons of wastewater each day and serves most 
of the sewered population of California.  The Central Valley Clean Water Association 
(CVCWA) is a nonprofit association of Publicly Owned Treatment Works (POTWs) 
throughout the Central Valley whose primary mission is to represent wastewater agencies 
in regulatory matters while balancing environmental and economic interests.   
 
Background 
 
 The State Water Resources Control Board (SWRCB) proposes to develop a multi-
faceted statewide mercury policy and one element of that policy: a mercury control 
program for reservoirs.  As described in the CEQA scoping documents dated 
March 2012, the statewide policy is intended to “control mercury in California’s waters” 
and would define an overall structure including water quality objectives, general 
implementation requirements, and control plans.  The purpose of the statewide mercury 
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policy is to provide the framework for implementing a consistent approach to controlling 
mercury in California’s inland waters.  The first phases of program development would 
include:  
 

• Water quality standards to protect people and wildlife that eat fish, which may be 
expressed as concentrations in water or in tissues of fish, and would include 
beneficial use designations and antidegradation provisions. 
 

• Control program to attain the new water quality objectives in mercury-impaired 
reservoirs, to ensure the achievement of methylmercury objectives in fish. 
 

 Future phases of a statewide policy may include control plans in creeks, rivers, 
bays and estuaries, and special control programs for POTWs and urban runoff. 
 
 Tri-TAC, CASA and the Southern California Alliance of POTWs (SCAP) 
previously submitted a comment letter to the SWRCB on February 28, 2007, in response 
to CEQA scoping information released in 2006 on proposed methylmercury objectives 
for inland surface waters, enclosed bays and estuaries in California (attached).  Our 
current position with regard to water column-based mercury objectives is essentially 
unchanged from that stated in the February 28, 2007 letter, i.e., we favor regional fish 
tissue objectives and do not support water column-based mercury objectives.    
 
 As pointed out in the prior letter, the SWRCB must follow all provisions of the 
California Water Code (Water Code) in setting new water quality objectives for mercury, 
and in particular must meet the requirements of Sections 13241 and 13242 of the Water 
Code.  To fulfill the intent of these sections, i.e., to identify “reasonably foreseeable 
methods of compliance,” the SWRCB should use available information and modeling 
tools to assess various post-implementation outcomes of different control scenarios.  This 
information is required under the Water Code to demonstrate the means by which 
proposed objectives would be achieved.  The SWRCB also must comply with Water 
Code and CEQA requirements in adopting elements of a statewide plan for mercury 
controls in various water bodies. 
 
 The POTW community recognizes the complexity of mercury management and 
regulation.  We believe the following are important facts to be considered in any mercury 
regulatory policy: 
 

• Mercury issues are different in different water bodies and different regions of the 
state.  In Southern California streams, levels of mercury in fish are lower, trophic 
structure is different, levels of fish consumption are lower – all factors which lead 
to lower mercury risk.  As a result, few flow streams or coastal water bodies in 
Southern California are on the 303(d) list of impaired water bodies for mercury.  
For many California lakes and reservoirs, a primary mercury source is air 
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deposition.  In the Central Valley and San Francisco Bay areas, natural mercury 
sources and gold mining sources create a unique legacy of mercury in sediments 
and watersheds.  These differences around the state complicate efforts to adopt 
statewide objectives or uniform approaches to mercury management. 

 
• A clear public acknowledgement of the uncertainties regarding the ability to 

manage mercury levels in fish tissue in complex aquatic environments is needed.  
It must be clearly stated that the relative significance of various sources and the 
ability to control important sources will ultimately influence the ability to manage 
fish tissue to low levels.  (Note:  This is a vital point – one that was 
acknowledged, for instance, by all stakeholders in the Delta mercury total 
maximum daily load (TMDL) process, and one that will be thoroughly examined 
during Phase 1 of that TMDL process over the next 8 years.  These extensive 
studies will be reviewed by an independent panel of mercury experts, with the 
intent of producing high quality results.) 

 
• Agreement is needed on the methodology for determination of fish tissue criteria 

for mercury.  A key factor to be considered is the consumption rate of different 
species in different trophic levels, since there is significant variability in the 
accumulation of mercury by different fish species.  (Note:  The SWRCB should 
strongly consider the use of the spreadsheet tool developed by San Francisco 
Estuary Institute (SFEI) and Southern California Coastal Water Research Project 
(SCCWRP) in the development of sediment quality objectives (SQOs) for indirect 
effects (bioaccumulation) under Phase II of the SQO program as a tool for use in 
the development of mercury fish tissue criteria.) 

 
Concerns 
 
 We request that the following concerns be addressed by the SWRCB in its policy 
development effort: 
 

• There is concern that in the interest of consistency, the statewide mercury policy 
will establish certain uniform statewide regulatory requirements.  As we have 
learned over the years in the development of TMDLs for mercury for various 
water bodies, a one-size-fits-all approach does not work for various elements of 
the mercury management effort.  For instance, different water bodies in different 
regions of the state have legitimate differences in fish consumption rates, fish 
species, mercury objectives, mercury sources, control strategies, and TMDL 
implementation plans, including timeframes for meeting objectives.  The 
proposed policy needs to accommodate this inherent variability. 

 
• A statewide water column-based objective is not needed or appropriate.  As stated 

previously, we are opposed to water column-based objectives as a result of the 
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statewide mercury policy effort.  Water column-based objectives are unnecessary 
since they are derived from fish tissue objectives and accomplish the same 
purpose.  Additionally, the uncertainties associated with the derivation of numeric 
water column-based objectives are inherently greater, compounding the 
uncertainties of fish tissue objectives.1  Finally, implementation of water column-
based objectives will inevitably lead to inequitable and inappropriate treatment of 
sources, since POTWs are one of the few sources directly impacted by such 
objectives.  Once established, water column-based objectives for mercury would, 
in short order, likely lead to unnecessary and inappropriate effluent limits for 
POTWs.  Such limits would not reflect the outcome of the holistic source 
management analysis that otherwise occurs in TMDLs.  In summary, POTWs 
contribute a very small fraction of mercury to receiving water columns and an 
inappropriate effluent limit on POTWs, even if achievable, will not yield 
measurable reductions of mercury in fish tissue.  

 
• Unrealistic statements and/or beliefs regarding the ability to “achieve mercury 

objectives” may lead to unreasonable control programs for POTWs and other 
permitted sources.  The SWRCB needs to be very clear regarding the 
uncertainties that exist regarding the ability to achieve mercury reductions in fish 
tissue.  These uncertainties should lead to a phased approach (as described in the 
Delta mercury TMDL), in which studies are performed to determine the aggregate 
capabilities (and limitations) of mercury management prior to implementing 
costly or irreversible regulatory requirements on controllable sources. 
 

• A statewide mercury policy should not supersede or otherwise disrupt ongoing 
mercury TMDLs, including targets, allocations, or other elements of adopted 
TMDL implementation programs. 
 

• Policies and programs developed for mercury management in reservoirs should 
not be used to set precedents for other water bodies.  As noted above, differences 
between mercury sources, fate, transport, and transformations in different water 
bodies (i.e. between lakes and reservoirs and flowing streams or tidal areas) make 
attempts to establish uniform approaches unworkable.  
 

                                                
 1 Documented problems exist with the data set and methodology used by the United States Environmental 

Protection Agency (USEPA) for national bioaccumulation factors (BAFs).  These include: The possibility 
that biota trophic levels were inaccurately identified; trophic level 2 BAFs included organisms people do 
not consume; the data set included studies based on different sampling and measurement techniques; the 
low sample size for estuarine translators; and, the data set had an uneven geographical and ecological 
coverage of water bodies.  Office of Environmental Health Hazard Assessment, “Evaluation of 
Bioaccumulation Factors and Translators for Methylmercury,” March 2006. 
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• Various concerns exist regarding the proposed Control Program for Point Sources 
(listed as possible future element in Policy).  These include: 
 

o Pollution prevention measures/dental amalgam separators. 
 

§ A statewide mercury pollution prevention or dental amalgam 
program should not be required.  Such requirements are not 
appropriate where mercury impairment has not been identified 
in the receiving water for a POTW discharge. 

 
§ Mercury source control programs should be site-specific and 

based on Best Management Practices (BMPs).  The BMPs 
should allow for local flexibility so site-specific models can 
take into account size of community, sources, etc. 

 
o Requirements to improve wastewater treatment to reduce mercury 

and/or promote demethylation of methylmercury. 
 

§ Completed and ongoing Central Valley studies do not indicate 
that further treatment by POTWs to reduce methylmercury and 
mercury is necessarily warranted. 

   
• The SWRCB’s Central Valley study concluded that 

“[a]dditional studies are required to understand the 
mercury/methylmercury relationship between different 
treatment processes and mercury and to 
understandmethylation/demethylation processes in the 
receiving water.”2   

 
• Requirements to modify or install additional treatment 

would be premature pending completion of the Phase I 
Delta mercury TMDL studies and local site-specific 
source analysis.  Only after these and control studies for 
other sources are complete can an appropriate control 
plan for all sources be developed.    

 

                                                
2 California Water Boards, California Environmental Protection Agency, Regional Water Quality Control 
Board Central Valley Region, “A Review of Methylmercury and Inorganic Mercury Discharges from 
NDPES Facilities in California’s Central Valley,” March 2010. 
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Alternatives 
 
 The “No Action” alternative as compared to the proposed Statewide Policy must 
be accurately described.  With regard to POTW regulation in waters where mercury 
impairment has been determined, regulatory actions have been ongoing for over ten 
years.  In San Francisco Bay, Sacramento-San Joaquin Delta, and a number of other 
water bodies in the Central Valley exhibiting mercury problems, NPDES permits contain 
mercury mass limits and requirements to perform pollution prevention studies aimed at 
the minimization of mercury inputs.  It is not clear how the statewide policy would 
improve upon these existing regulatory programs. 
 
 The necessity and/or value of a statewide policy must be better articulated.  We 
appreciate the value of consistency in some aspects of mercury regulation to avoid 
redundant actions and to promote efficiencies in the development of mercury control 
programs.  A common methodology for developing mercury TMDLs seems warranted; in 
that regard, it may make sense to bundle multiple mercury TMDLs that share common 
factors.  In the end, however, mercury TMDLs (or other form of management plans) must 
account for local and regional site-specific factors in setting target fish tissue levels, 
allocations, and implementation plans.  
 
 For the reasons stated above, we fail to see the purpose or value of statewide 
control strategies for POTWs or urban runoff.  POTWs and urban runoff are small 
sources of total methylmercury in most watersheds.  Additional aggressive source control 
programs focused on POTWs and urban runoff are not anticipated to yield major changes 
in fish tissue levels or risk to fish consumers and are not warranted on a statewide basis.  
The SWRCB should identify any measures beyond existing permitting approaches that 
are envisioned. 
 
 The SWRCB should consider two additional alternatives as possible mercury 
objectives: (1) a statewide narrative objective, and (2) regional or watershed-based fish 
tissue objectives, as described below: 
   

• Statewide narrative water quality objective: 
 

o Affords greater flexibility for appropriate implementation strategies, 
which will likely vary considering location and setting. 

 
o The SWRCB has pursued this strategy before, such as in the Phase II 

Sediment Quality Objectives for Indirect Effects. 
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• Regional or watershed-based fish tissue objectives: 
 

o California watersheds vary considerably throughout the state; Southern 
California, for instance, is mostly comprised of intermittent streams with 
less complex food webs and lower trophic levels of fish. 

 
o Each regional/watershed-based objective should be based on local fish 

trophic levels, consumption patterns and rates (e.g., SCCWRP study), as 
well as considerations regarding relevant endangered species. 

 
o Preferred because it is a more direct determination of exposure than a 

blanket statewide fish tissue objective or a water column-based objective, 
given uncertainties in the relationship between water column 
concentrations and fish tissue concentrations.   

 
o A fish tissue objective is consistent with USEPA’s recommendation of 

adopting criteria in the form of a fish tissue methylmercury concentration.3  
 
 Of the alternatives considered for mercury objectives, fish tissue objectives are 
preferred.  The water column-based objectives will not provide a better means for 
beneficial use protection than appropriate fish tissue objectives.   

 
 In terms of fish consumption rates, the SWRCB should clearly describe and 
evaluate different alternatives for the selection of fish consumption rates and the relative 
risks that would apply to fish consumers under each option.  In performing this analysis, 
the SWRCB should consider the approach and considerations used by USEPA in 
addressing this issue in the California Toxics Rule. 
 
 In terms of control actions, the SWRCB should evaluate the effectiveness and 
feasibility of actions by the Air Resources Control Board, USEPA, or international 
organizations to control atmospheric sources of mercury, since this source is important in 
lakes and reservoirs, and possibly other water bodies in California.  
 
Impacts 
 
 The environmental impacts of additional infrastructures that may be required to 
manage mercury as a result of the proposed statewide policy or control programs must be 
described and analyzed.  Impacts to be addressed include, but are not limited to, energy 
usage, chemical usage, greenhouse-gas emissions, residuals disposal, traffic impacts, 

                                                
3 USEPA, “Guidance for Implementing the January 2001 Methylmercury Water Quality Criterion,” 
April 2010. 
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hazardous waste generation, construction related-impacts, and the depletion of 
community resources.   
 
 The SWRCB should pursue flexible tools to address mercury that do not pit 
environmental or regulatory objectives against one another.   
 
Other Comments 
 
 The SWRCB should consider and incorporate new scientific information that has 
been generated since the 2007 CEQA scoping process for the methylmercury objectives.  
For instance, the SCCWRP completed a watershed-specific study for the Los Angeles 
region highlighting fish consumption patterns in the area.4 
 
 The SWRCB should consider regulatory strategies for compliance with the 
objective, and load and wasteload allocations, including compliance schedules, offsets, 
variances, and other reasonable and feasible methods of compliance. 
 
 Again, we appreciate the opportunity to submit these comments on the proposed 
policy and program.  We would be happy to meet with SWRCB staff to discuss any of 
these comments. 
 
Sincerely, 
 

 
Roberta Larson 
Director of Legal & Regulatory Affairs 
CASA 

 

 
Terri Mitchell 
Chair, Tri-TAC  
 

 
Debbie Webster  
Executive Officer 
CVCWA 

                                                
4 SCCWRP, M. James Allen, “Extent of Fishing and Fish Consumption by Fishers in Ventura and Los 
Angeles County Watersheds in 2005,” September 2008. 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Attachment A 
































