Public Hearing (5/18/11)
ASBS Special Protections

City of Malibu ™"

23815 Stuart Ranch Road - Malibu, California - 90265-4861
_ Phone (310) 456-2489 - Fax (310) 456-3356 - www.cl.malibu.ca.us

May 20, 2011 Sent via email fo commentletters@waterboards.ca.gov

State Water Resources Control Board Members E @ E [I W E .
and Jeanine Townsend, Clerk to the Board _

State Water Resources Control Board '

10011 Street, 24th Floor MAY 2.0 2011
Sacramento, CA 95814

Subject: City of Malibu’s Comment Letter — ASBS Special Pro -ﬁs SWRCB EXECUTIVE

Dear Board Members: -

The City of Malibu (“Malibu” or “City™) greatly appreciates that the State Water Resources Control
Board (“State Water Board”) is considering the City’s request for an exception from the Ocean Plan’s
prohibition of wastes into Areas of Special Biological Significance (“ASBS”). Malibu staff has been
working with the staff of the State Water Board for several years in an attempt to assist in the creation of

a workable exception program for itself and the other exception applicants that have been waiting for
more than six (6) years to receive an exception. : =

In the meantime, some, like Malibu, have had to suffer from citizen group lawsuits to enforce this
prohibition notwithstanding the fact that a complete and accepted exception package has been on file for
years. Because of the unfortunate delay in implementing the exception process, the City of Malibu has
had to spend hundreds of thousands of dollars defending itself in litigation instead of spending money on
more environmentally beneficial programs. We therefore urge the State Water Board to act with all due
haste to adopt a program that will remedy the situation by.adopting a reasonable and feasible exception
program. As such, Malibu has the following comments that it hopes the Board Members will consider
when adopting a reasonable exception for Malibu and the other exception applicants.

1. The Exception Should Be Retroactive to the Date the Exception Am;licaﬁon was Submitted

The Ocean Plan states “Waste shall not be discharged to areas designated as being of special biological
significance. Discharges shall be located a sufficient distance from such designated areas to assure
maintenance of natural water quality conditions in these areas.” (Ocean Plan at 20, Section Il
Implementation Program at E.] and 1.2.) The Program Draft Environmental Impact Report (PDEIR}
classifies this statement as an “absolute discharge prohibition in the Occan Plan stands, unless an
‘exception’ is granted.”1 (PDEIR at section S.1.) The only reasonabie and feasible way 10 comply with

1 The Ocean Plan’s Waste Discharge Prohibition itself sets forth the requirements that: “Waste* shall not be discharged
to areas designated as being of special biological significance. Discharges shall be located a sufficient distance from
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this Ocean Plan requirement is for the City to obtain an exception from the general prohibition on waste
discharges to the ASBS. (See accord PDEIR at 52 of 331.%) -

To this end, Malibu filed a comprehensive exception package in 2007, Further, in order to improve local
water quality citywide, the City proactively applied for grants, which helped to fund the design and
construction of the Stormwater Treatment Facility in the Civic Center area of Malibu, and Paradise Cove,
the latter of which is located in the ASBS. The County of Los Angeles also operates another stormwater
treatment facility in the City at Marie Canyon, of which the City was a partner for development and
construction of that State funded project. In addition, while waiting for its exception to be granted, the
City has progressively installed Low Impact Development (“LID”) and permeable pavement. projects,
and applied-for additional grant funds under Proposition 84 to instail bioinfiltration Best Management
Practices (“BMPs”) at all drains where the City has identified its likely control or ownership of the catch
basinsior other stormwater inlet structures near the Malibu ASBS. The City has an extensive public
outregaéh program, commercial and construction inspections programs, and an illicit discharge inspection
program to control inputs of pollutants to local storm drains and waterways, including the ASBS.

Notwithstariding the City’s proactive approach to water quality improvement, Malibu has had to suffer
through four years of extremely expensive and time consuming litigation brought by citizens groups to
enforce the ASBS prohibition. These groups argued, and a federal judge agreed, that the ASBS
prohibition is a water quality standard that is incorporated into the Los Angeles countywide municipal
separate storm sewer system (“MS4”") permit, notwithstanding testimony by MS4 Permit writer from the
Regional Water Quality Control Board for the Los Angeles Region to the contrary (see attached Exhibit
B - deposition transcript excerpt of Xavier Swamikannu). o

Given the Court’s determination, Malibu may face millions of dollars in penalties to the U.S. Treasury
and in attorneys fees to the NRDC and counsel for the Santa Monica Baykeeper unless the State Water
Board makes the exception granted to Malibu (and Los Angeles County, which is in a similar situation)
retroactive back to at least the date of the exception application.

Since there was no possible way for Malibu to get an exception except through the current exception
process, Malibu and its citizens should not be punished for having complied with the State Water Board’s

such designated areas to assure maintenance of natural water quality conditions in these areas.” (See Ocean Plan, at 20,

Para. lIL.E.1. (emphasis added); see also id. at 23, Para, 1.2 (requiring “Waste* shall not be discharged to designated
Areas* of Special Biological Significance except as provided in Chapter IILE. Implementation Provisions For Areas of
Special Biological Significance.”).) Thus, contrary to State Water Board staff’s position that all discharges of waste are
prohibited, the language of the Ocean Plan clearly provides an inherent exception to this prohibition when the
discharges are 1) at a sufficient distance; and 2) assure maintenance of natural water quality conditions, (/d} It is not at
all clear from the PDEIR that the discharges identified as being located within the ASBS are not of a “sufficient
distance” from the ocean, or that these discharges alter “natural water quality conditions.” If they are of sufficient
distance and do not alter natural water quality, the prohibition would not apply and no exception would be necessary.

% See also Exhibit A: 11/5/09 Deposition Transcript for Dominic Gregorio at 161, lines 17-25 and 162, line 1
(*Q. Would it be possible for ... a large city on the coast... to immediately cease discharges to the ASBS?
A, Of storm water?

Q. Yes.

A.  Highly unlikely.)
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exception procedure that has taken nearly 7 years since the first notification letters were sent in 2004.
Malibu believes that its limited public funds would be put to better use for water quality improvement
projects, instead of paying the U.S. Government and Plaintiffs’ lawyers, and hopes that the State Water
Board agrees. For this reason, Malibu respectfully requests that the exceptions are granted retroactive to
the exception application date.

11, Exception Applicants Should Not Be Responsible for Sheet Flow and Private Pipes

An exception for Malibu should be limited to only the pipes and inlets that it controls (owns;/coperates),4
as the City cannot be responsible for sheet flow and private pipes over which it has not control.

Malibu is the model of low-impact development. The majority of the City is still in a natural undisturbed
state that should not need additional regulation. (See PDEIR at 120 of 331 (“Vacant, undeveloped private
land comprises 60.4% of all land in the City (7578.3 acres; 30.66 km2), most of which is in its natural
state containing tree, brush, shrub, and grassland vegetation. With a majority of the land in Malibu still
sitting as undeveloped open space, it is evident that the general character of the land has changed little
since 1974, when the ASBS was first designated.”) Therefore, the exception must be clear that it does
not apply to sheet flow runoff and discharges from privately owned pipes/drains. (See PDEIR, Appendix

1

A State Water Board funded study completed in 2003, (SCCWRP 2003) found 1658 discharges into
ASBS and only four (4) of these were subject to Ocean Plan exceptions issued by the State Water Board.
A large number of these discharges were permitted storm water outfalls that would be covered under an
area-wide NPDES permit. Other sources were not regulated under any permit, including marina and
boating activities, pipes draining private property, and bluff seepage most likely contaminated with
anthropogenic waste from septic systems. (See PDEIR at 12 0f 331.)

Municipalities should not be responsible for controlling discharges from private pipes or properties
adjacent to the ASBS. For example, in Malibu, there are pipes owned and operated by Los Angeles
County, Caltrans, and State Parks that do not connect with or drain to the City’s MS4 system and all
should be covered under their own ASBS exception. (See PDEIR at 119-120 of 331 (“State Parks
administers many beaches and campgrounds in the northern and central sections along the coast, and Los
Angeles County administers the beaches in the southern portion.”).) >  In addition, there are privately

owned drains and pipes, many of which existed before Malibu incorporated as a City,® and for which the

3 On October 18, 2004, the State Water Board notified applicants to either do the impossible (e.g., cease storm water
and nonpoint source waste discharges into ASBS) or to request an exception under the Ocean Plan for which very little
information or process existed. Nevertheless, the State Water Board received 27 applications from nonpoint source
dischargers and National Pollutant Discharge Elimination System (NPDES) permitted storm water dischargers for an
exception to the Ocean Plan prohibition against waste discharges to ASBS.

* This is consistent with the findings in most MS4 permits that hold that municipalitics may lack legal jurisdiction over
these entities under the state and federal constitutions. Consequently, Regional Boards recognize that the Discharger
should not be held responsible for facilities and/or discharges over which it has no ownership or control.

5 For the Laguna Point to Latigo Point ASBS, the Staff identified “120 municipal storm drains discharging directly to
the ocean” from four (4) different public entity applicants. “The applicants are the City of Malibu, the County of Los
Angeles, Caltrans, and State Parks.” PDEIR at 187 of 331,

¢ See PDEIR at 119 of 331 (%A large number of direct discharges in this area are from roads including Highway 1, and
urban landscape. runoff from homes and small businesses.”)

3
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City has no ownership or direct control. Many of these pipes do not discharge into the MS4, and
discharge directly to the County-owned beach. The City should not be forced to be responsible for and
contro| the discharge from these as these pipes discharge not into the MS4, but onto beaches not owned
by the City. , . ‘

Keep in mind that many of the pipes have been instalied as safety measures, to prevent sheet flow from
saturating the bluffs and causing landslides, or for flood control. The State should be responsible for
either issuing individual NPDES permits to each of these pipes as “point sources” under a general
NPDES permit under the Clean Water Act, and/or provide a separate exception from the general
prohibition for these small, de minimus input sources. :

IIL. Maintenance of the Outdated Ocean Plan ASBS Prohibition is Unnecessary

The Ocean Plan and all Basin Plans along the California coastline contain water quality standards
designed to maintain designated and existing beneficial uses. The scientific information contained in the
PDEIR demonstrates that the water quality in the ASBS areas around the state is generally in good
condition. In fact, the evidence in-the PDEIR shows that the Malibu area ASBS {Laguna Point to Latigo
Point) has the third highest number of flora species (43), the second highest number of invertebrate
species (613) and the highest diversity of fish species (86). (PDEIR at 124-125 of 331 .) The information
provided in the PDEIR shows that the areas in the Malibu area ASBS are doing well. (PDEIR at 153 of
331 (“General observations by Ambrose and Lee suggest that Paradise Cove historically supported and
continues to support a relatively rich, rocky intertidal community compared to other intertidal reefs in the
ASBS.”); 181 of 331 (“Based on a review of the above information, functional biological communities
are found in all ASBS with anthropogenic runoff influences” and “There is probably not enough reliable
. data vet to say that it is definitely the runoff causing differences, or if it is due to some other coincidental
perturbation.”); 207 of 331 (“it appears that a majority of the ASBS waste discharces exhibited metal
concentrations below instantaneous maximum objectives, and a majority of ASBS receiving waters had
concentrations of ocean plan metals below the six-month median objective for the protection of marine
aquatic life.”); 214 of 331 (“The results for ASBS discharge sites as a whole were senerally similar to
reference sites (Figure 5.8.7.) Mean concentrations at ASBS discharge sites following storm events were

not significantly different from mean reference site concentrations for all constituents.”); 223 of 331
(“Most trace metals are either staying the same or showing significant decreases in mussel tissues.”) (all

emphasis added); see also Appendix 3, Appendices 7-8.)

Further, the evidence shows that even if discharges in the ASBS were controlled, water quality influences
may still occur from other sources. (S¢e PDEIR at 200 of 331 (“This indicates the possibility that ASBS

waters may have elevated copper concentrations from_ sources other than direct discharges such as

developed watersheds, even those outside of the ASBS boundaries.”); 201 of 331 (“This again indicates
- the possibility that ASBS waters may have elevated zinc concentrations from sources other than direct
discharges.”); 202 of 331 (“This again indicates the possibility that ASBS waters may have elevated lead

concentrations from sources other than direct discharges, such as developed -watersheds, even those .
outside of the ASBS boundaries.”); 203 of 331 (same regarding nickel levels); 212 of 331 (“Many of

these constituents are common in urban stormwater, but also have natural sources_.”) (al.l emphasis
added).) Therefore, it is unclear what added value the ASBS discharge prohibition brings to the

regulatory arena. .

. &
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In other words, the existing water quality standards are effectively protecting the beneficial uses in the
ASBS. Recent scientific studies have shown that the State’s ASBSs are healthy and their integrity is not
being altered by urban and stormwater runoff. As such, the exception and its special protections should
be fluid enough to reflect the current science and focus on an iterative approach of monitoring and
assessment to maintain the ecological integrity in the ASBS. '

IV. The NPDES Permit Protects the ASBS and the Board Should Consider Alternatives that
Complement, Not Duplicate, the NPDES Activities _

The NPDES program aggressively protects the beneficial uses in the ASBS and the two programs should
compliment, not duplicate, one another.  The Special Protections may be duplicative, resulting in
insignificant water quality improvements at a substantial cost to the exception applicants. Instead of
prescriptive and potentially duplicative Special Protections to implement an exception to the ASBS
prohibition, the City requests that the State Water Board support Section $.5.2, PRESCRIPTIVE
ALTERNATIVE: CHANGE OCEAN PLAN, which would amend the Ocean Plan, under which
discharges currently authorized by an NPDES storm water permit will continue to be allowed (PDEIR at
12-14 of 331.) This would modify the discharge prohibition for point source storm water discharges into
ASBS, and would allow discharges authorized by an NPDES storm water permit. The PDEIR proposes
that permitted storm water discharges, regardiess of the effective date of inclusion under or issuance of
the permit, will be allowed under this alternative as long as their outlets were constructed prior to the
effective date of these amendments. (PDEIR at 12 of 331.) Entities not covered by an MS4 or other
stormwater NPDES permit would still be required to obtain an exception from the SWRCB.

Because Malibu is covered by an MS4 NPDES Permit with over eighty (80) pages of very prescriptive
mandated requirements, programs and TMDL requirements, this same program should be adequate. to
cover discharges into the ASBS.” Under this alternative, new or modified outfalls should be permitted,
so long as those outfalls complied with the NPDES permit requirements.

Additionally, toxicity requirements should be deferred until a final state-wide policy on these
requirements is finalized by the State Water Board.

The proposed approach of mandating additional Special Protections is not necessary and goes beyond
federal requirements for stormwater and non-stormwater discharges. In addition, this approach may
violate state law, which prohibits the State Water Board from issuing any requirement or order that
specifies the design, location, type of construction, or particular manner in which compliance may be had’
with that requirement or order. (Water Code section 13360(a).) In addition, the monitoring requirements
do not comply with state law requirements to weigh the burdens of the monitoring, including costs, and
the benefits to be obtained. (Water Code §13267(b), (f).) The CHANGE OCEAN PLAN alternative
would eliminate the potential for duplicative regulation. .

7 Within the Laguna to Latigo ASBS, the City of Malibu waste discharge prevention and treatment activities include,
but are not limited to, city ordinances, onsite wastewater freatment systems, illicit connection/illicit discharge
elimination program, planning and construction of new development and redevelopment projects, street maintenance,
public information through quarterly newsletters and other sources, and the Ocean Friendly Garden Program. PDEIR at

195 of 331.
: A
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In the event the Board rejects thls alternative, the City submits the followmg additional comments on the
Exception, the Special Protections and thc EIR.

V. 85t Percentile — Use in Determination of Natural Water Quality, Not for Compliance

The 85" Percentile threshold should be used for analysis purposes, but not for an exceptlon compliance
thresho]d :

Malibu was an active participant and contributor in the Southern California Bight 2008 (Blght 08) ASBS
‘Technical Committee with SCCWRP, State staff and other ASBS regulated dischargers. This group was
established to provide additional information needed to evaluate the condition of ASBS and help inform
the exception process. This collaborative approach was a necessary and useful step in this process that
provided valuable insight, and helped to establish the groundwork for a potential ongoing partnership to
monitor the ASBS as a whole. While the final February 2011 report ® noted that, “on average, the range
of post-storm pollutant concentrations in receiving waters sampled near ASBS discharge sites were not
significantly different from post-storm concentrations at reference drainage sites, which. included
stormwater inputs free of (or minimally influenced by) anthropogenic sources,” it also clarified that many
data gaps still exist with respect to determining natural water quality. The limited amount of data limits
the researchers ability to definitively assess water quality in ASBS. Data is still needed in areas such as:
(1)a thorough analysis linking water quahty to condition of the biota and habitat; (2) an analysis of
natural sources of elevated pollutants in water; and (3) analysis of non-water quality threats such as -

trampling and poaching.

The City is concerned about the use of the 85th percentile in the DRAFT Resolution Approving
Exceptions, Attachment B Special Protections. In the Bight 08 study, reference drainage sites were used -
as a proxy for establishing natural water quality thresholds, Despite the high quality of water at the
reference sites in the study, the 85th percentile of the reference site distribution was selected as a primary
threshold, wherein even the reference location would exceed the threshold 15% of the time. As the PEIR
states, “the 85th percentile level was chosen to represent natural water quality to eliminate uncertainty
associated with outliers, thereby being protective of water quality.” While the City agrees of the
importance of being thoroughly protective, because of the similarities of discharge sites to the reference
sites data, approximately 15 percent of the ASBS discharge data distribution will likely also exceed this
threshold which was established for comparative purposes and not as a definitive compliance level. Use
of this threshold should be limited to use as a tool to look closer at the conditions of the ASBS, and
cause(s) of exceedance but not for enforcement purposes Additionally, there is great concern that the

. extremely low levels of constituents established by the 85% percentile threshold are often just at or below
laboratory analysis detection levels. This establishes a near impossible compliance level, especially when
outside sources are also being shown to affect water quality in ASBS near discharges.

VL Compliance Schedules Should Use an Iterative Approach

'Malibu suggests that the Alternative B approach be adopted: to use an iterative compliance approach
without fixed compliance deadlines. (PDEIR at 67 of 331.) Each ASBS entity is different and has
different constraints. For example, Malibu has already been awarded Proposition 84 funding for

8 Schiff, K.C., B. Luk, D. Gregorio and S. Gruber. 2011. Southern California Bight 2008 Regional Monitoring Program: II.
Areas of Special Biological Significance. Southern California Coastal Water Research Project. Costa Mesa, CA.
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bioinfiltration projects at each of its identified ASBS inlet structures. Once the State releases this
funding, the project will be implemented as soon as possible. The grant agreements are anticipated to be
executed before the end of the month and under these agreements, work must be completed by 2015, If
only the drains and inlets owned/operated by the City are covered by the prohibition/exception, then
Malibu would be in compliance relatively quickly. ‘ :

However, if the prohibition is considered to be more broad, covering sheet flows, private drains, and
other non-stormwater flows from other pipes that happen to be located within the Malibu City limits,
compliance will be much more challenging and slow, potentially taking years to accomplish, if entirely
possible given the safety concerns with preventing bluff failure and landslides. Thus, the iterative
approach would be a much more workable solution in either case.

The immediate prohibition of non-stormwater discharges (Special Protection L.A.3.2.) will be difficult to
comply with as these are predominantly emanating from private property. Under the USEPA stormwater
regulations, cities must have the legal authority to “effectively prohibit” non-stormwater. Although the
Special Protections use this same term, the provisions fail to incorporate the concept of having legal
authority to prohibit, which is not the same as actually being able to fully prohibit and prevent all non-
storm flows. The history of these rules shows that Congress understood the limitations on non-
stormwater controls: ‘

“Under this provision, all such permits must assure that such discharges are prohibited. The
provision does not specify the type of permit requirement be effective in achieving prohibition of

non-stormwater discharges.”

PL. 1004, Water Quality Act of 1987, 1987 U.S.C.C.AN. 5 (1987)(all emphasis added). Thus, this
legislative language appears-to require that the permits require that cities adopt, through ordinances or
other regulatory mechanism, a means to effectively prohibit non-stormwater discharges. However,
Congress clearly recognized in the above highlighted language that these means might not result in the
ends of a total and complete achievement of the goal of prohibition. This is consistent with the preambles
to and the contents of EPA regulations implementing the CWA municipal stormwater program. ‘

“Under the existing NPDES program for storm water, permit applications for large and medium
MS4s are to include a program description for effective prohibition against non-storm water
discharges into their storm sewers (see 40 CFR 122.26(d)(1)(v)(B) and (d)(1)(ivXB)). Further,

 EPA believes that in implementing municipal storm water management plans under these
permits, large and medium MS4 operators found their illicit discharge detection and elimination
programs to be cost-effective. Properly implemented programs also significantly improved water
quality.” 64 Fed. Reg. 68721, 68756 (Dec. 8, 1999).

EPA regulations, therefore, require that cities demonstrate the legal authority to “control discharges to
the municipal separate storm sewer system.” (40 CFR. §12226(d)(1)(ii); 40 C.FR.
§122.34(b)3)({i)B).) This includes a demonstration that the applicant can operate pursuant to legal
_ authority established by statute, ordinance or a series of contracts which authorizes or enables the
applicant at a minimum to:

¢ Control through ordinance or similar means contribution of pollutants to the MS4 from
discharges associated with industrial activity.




¢ Control spills, dumping or disposal of materials other than storm water,

¢ Carry out inspection, surveillance and monitoring procedures necessary to determine compliance
and noncompliance.

(40 C.F.R. §122.26(d)(2)(i).) For these reasons, the first section of the compliance schedule language
should be modified to read:

3. Compliance Schedule

a. On the effective date of the Excepﬁon, the applicant must have adequate

legal authority to effectively prohibit all non-authorized non-storm water
discharges (e.g., dry weather flow) are-effectively-prohibited.

While the City can obtain adequate legal authority to prohibit nonstormwater discharges under its
Municipal Code; attaining compliance with those provisions for activities on private property is a time-
consuming, legal process that can take years to accomplish. The City again requests that the Board
acknowledge the City’s jurisdictional limitations over activities on private property, and the judicial
enforcement process necessary to achieve compliance, and amend the compliance schedule to reflect this
limitation.

Additionally, monitoring activities should first be focused on conclusively determining the standard for
natural water quality (which may require site/regional specific considerations), if exceedances of natural
water quality exist and determination of the source. Then the focus should be on determining what
BMPs are needed to rectify the situation. As such, the City would also support a two-phase Exception
Approach with the first phase requiring more monitoring for defining natural water quality. Under the
second phase, if monitoring indicates that there is a discharge impairment, then the responsible exception
holder(s) would develop a local implementation plan.

VII. Compliance Monitoring is Not Appropriate

Malibu recommends adoption of Alternative B, which would require each discharger to comply by
achieving natural ocean water quality as measured in the receiving water. Malibu agrees with the Staff’s
belief that compliance is best measured within the receiving water. (PDEIR at 68 of 331.) However,
Malibu disagrees with Staff’s recommendation that core monitoring include effluent monitoring so that
the loading and water quality characteristics of the discharges are well understood. Such confirmatory
monitoring should not be included unless there are consistent receiving water exceedances in the same
ASBS location, and then only to potentially determine if the exception holder is a likely source.

Ambrose and Lee recommended that an intertidal marine life study be designed to encompass gradient
transect sampling at the two representative storm water discharge sites (MUG 232 and MUG 430,
SCCWRP discharge data ID points) and at the selected reference location. These discharge sites were
selected to be representative of the City of Malibu’s storm water flows, In addition, the reference location
was selected at a site between MUG 375 and MUG 386.” (PDEIR at 154 of 331.) [It is not clear that all
these drains are even the City’s drains and the PDEIR should be clarified to confirm drain ownership, as

well as MUG 226].
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Also, monitoring should focus on specific areas of concern where' impairment of natural water quality has
been demonstrated. : '

VHIL The State’s Cost Estimates are Far Too Low

In addition, the PDEIR estimates the total costs of structural BMPs will range from $43 to $54 million
statewide. (PDEIR at 303 of 331.) Malibu believes this cost estimate is far too low as Malibu itself has
committed $50 million to clean water and water quality improvements. For example, to install and
~ operate its Civic Center stormwater treatment facility cost $5.8 million. Another $25 Million was needed
just to purchase the land for Legacy Park, the City’s state-of-the-art park that functions like an
environmental cleaning machine to capture stormwater and reduce pollution impacts and improve water
quality in Malibu Creek, Malibu Lagoon and the world-famous Surfrider Beach. In the ASBS alone, the
City will spend over $3 million on initial construction projects to comply - $2.5 million on its Broad
Beach Bioinfiltration project and $600,000 on its Wildlife Road drainage treatment. project (costs
incorrectly cited in the analysis on pages 301-302 in the PEIR). The technology required and costs of the
land are tremendously expensive and the cost estimates to comply with the Special Protections must
" accurately reflect that. :

A great deal more will be required if the prohibition or Special Protections mandate the installation and
operation of technologies needed to bring discharges into compliance with the metal standards in Table B
or to ensure that temperature, bacteria, etc. are not changing “natural water quality” in the ASBS.
Therefore, the State Water Board must more carefully calculate the actual estimated costs.

In addition, the cost estimates for the Malibu area ASBS equal $54 million for “catch basin treatments™
and “2 major storm drains” and $2.25 million for “8 storm drains; 1 mile coastal highway LID,” which
would presumably be Caltrans projects. (PDEIR at 301-302.) The cost estimates do not include the 110
other pipes that the State Water Board estimates exist in this ASBS. Further, there is no guarantee that if
these projects are completed, no others will be required. Therefore, all possible projects needed to meet
the Special Protections as well as monitoring costs must be considered.

IX, Unfunded State _Mandate

Unlike other state water quality regulations that are driven by federal laws and regulations, the ASBS
discharge prohibition is solely a state law creation. No federal law requires this prohibition and it is more
stringent than federal law, which requires scientifically established water quality criteria to be met in the
receiving waters and the ocean, not an absolute prohibition on discharges. In addition, municipal
stormwater regulation does not even mandate strict compliance with applicable water quality standards.’

® See Defenders of Wildlife v. Browner, 191 F.3d 1159, 1165 (9" Cir. 1999.) Further, the State Water Board has clearly held, '
when reviewing the stormwater permit language used for the municipal separate storm sewer (“MS4) NDPES Permits, that:

« .. our language, similar to U.S. EPA’s permit language discussed in the Browner case, does not require _strict

. compliance with water guality standards. Our language requires that storm water quality management plans be
designed to achieve water quality standards. Compliance is o be achieved over time through an iterative approach
requiring improved BMPs.”

(See SWRCB WQ Order 2001-15 at 7 (emphasis added)(attached hereto as Exhibit C); see also Letter from then Chair
Schneider, Regional Water Board, June 25, 2004 on meaning and interpretation of Stockton/San Joagquin County
Receiving Water Limitation (“RWL") language(attached hereto as Exhibit D).)
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Furthermore, this regulation is the protection of the beneficial use of marine life. There needs to be a
linkage assessment to show that storm water discharges are even causing harm to the ASBS. For
example, the 2011 SCCWRP Bight 08 Report found that ASBS were generally maintaining natural water
quality and post-storm pollutant concentrations in receiving waters samples near ASBS discharge sites
were not significantly different from post-storm concentrations at reference drainage sites, which
included stormwater inputs free of anthropogenic sources.'® Biological assessments were conducted for
the ASBS as part of the Bight 08 study, but not at the same time the water quality was assessed or
necessarily at the same locations.

As such, the ASBS prohibition may constitute an unfunded state mandate since it is not required by and
is more stringent than federal law. Recent determinations by the State Commission on Mandates have
held as much. (See e.g., Case Nos.: 03-TC-04, 03-TC-19, 03-TC-20, 03-TC-21, Municipal Stormwater
and  Urban  Runmoff  Discharges, =~ STATEMENT OF DECISION  available at
http://www.csm.ca.gov/sodscan/121.pdf ) The newly proposed Special Protection requirements are new, -
constitute a “new program,” and/or create a “higher level of service” over the previous stormwater and
non-stormwater requirements that impose substantial additional costs, thereby implicating an unfunded
state mandate. As such, these requirements could be considered to be unfunded mandates on many of the
public entity ASBS dischargers and should be more narrowly tailored to directly protect the beneficial
uses. '

X. Language Regarding “Violation” of ASBS Provisions Should Be Revised

The State Water Board has not held any hearings to determine whether any of the exception applicants
have actually violated the Ocean Plan prohibitions or requirements. The PDEIR contains several places
where a “violation” determination appears to have been made, when none have been demonstrated. (See
PDEIR at 28, 43, 208, and 235.) Therefore, the following sections of the PDEIR should be modified as

~ follows:

Pg. 28 - Chapter 2.0, “Project Description,” identifies existing Responsible Parties in potential
violation of the ASBS waste discharge prohibition.

Pg. 43 - All of these discharges are eurrest-potentially in violation of the Ocean Plan
ASBS waste discharge prohibition because they lack an exception.

Pg. 208 - Still, a number of discharges had elevated metals and PAH concentrations, and
exhibited toxicity, and a few receiving water samples gxceeded were—in—violation—of
Ocean Plan objectives.... some other waste discharges definitely do not have adequate
BMPs to prevent vielation exceedance of objectives all of the time, as displayed by some
of the minority samples described above.

Pg. 235 - In general, projects must not cause the pollutant standard to be vielated exceeded and
must not cause any increase in the numiber and severity of exceedances vielatiens. If a

' Schiff, K.C., B. Luk, D. Gregorio and S. Gruber, 2011. Southern California Bight 2008 Regional Monitoring
Program: I1. Areas of Special Biological Significance. Southern California Coastal Water Research Project. Costa Mesa,

CA, at page 5.
10 |
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known wiolation water quality standards exceedance is located in the project vicinity, the
project must include measures to reduce or eliminate the existing vielation exceedance(s).

These changes reflect the more accurate language used on pg. 22 of the PDEIR that the “State Water
Board’s Ocean Unit, found 1,654 discharges to potentially be in violation™; and at pg. 269 regarding “the
potential to violate the ASBS waste discharge prohibition of the Ocean Plan.” The use of the word -
““exceedance” instead of “violation” is also more consistent with this term as used in the PDEIR at 13, 14,
68,212, 269, 272-73, 310-11.

XI1. CEQA Compliance

The City is very supportive of this Exception process. Accordingly the City prov1des these comments to
ensure the Exception undergoes a legally adequate environmental review and that the EIR sufficiently
discloses to the public and the decision makers the potential impacts of the Exception and the Special
Protections (mitigation measures).The PDEIR only addresses issues related to impacts in the ASBS of
the continued discharges in compliance with the Special Protections. However, the PDEIR fails to
recognize that these discharges already exist and many have existed prior to the ASBS prohibition’s
adoption in 1972 and modification in 1983. The PDEIR defines “projects” too narrowly under CEQA as
any project necessary for compliance must be addressed and analyzed including: 1) facilities constructed
to allow cessation of discharges (e.g., retention basins, etc.); 2) construction of additional treatment
facilities to meet the prohibition or “Special Protection” requirements; and, 3) construction in the coastal
zone to divert the current discharges around the ASBS or to publicly owned treatment works.

The PDEIR erroneously concluded that there is no substantial evidence that approval of the exceptions
will have a significant effect on the environment because the Special Protections will protect the ASBS.
As stated in the draft resolution, the “Special Protections will not authorize a lowering of water quality,
but rather will improve water quality conditions in the affected ASBS.” (Draft State Water Board
Resolution at para. 14.) While this statement may be true, the potential adverse impacts of filling the
state’s onshore ASBS areas with diversion pipes, pump stations, and. treatment facilities have not been
addressed at all. The State Water Board unlawﬁllly'defers this analysis to the potential individual
projects that will be needed to address these requircments However, because the State Water Board is
adopting this as a programmatic EIR, it must address the aggregate impacts of the projects required to
implement this program.

The State Water Board also failed to adequately support the conclusions of no significant or potentially
significant effects in its CEQA analysis included with the ASBS Exception Package. Because the State
‘Water Board provided no evidence and documentation to show how these conclusions were reached, this
action is contrary to law. (See 14 C.C.R. §15252(a)(2); see also City of Arcadia v. Siate Water Resources
Control Board, 135 Cal.App.4th 1392, 1420 (2006)The Regional Board’s environmental checklist for '
the Trash TMDL was held to be deficient and there was determined to be sufficient evidence of a fair
argument that the project may have a significant effect on the environment, thus necessitating an EIR or
its functional equivalent.) Further, the CEQA analysis did not address any of the potential effects on the
environment resulting from the prohibition or the Special Protections identified above. That failing may

" Further, in so doing, the State Water Board fails to add time to the compliance schedule to account for CEQA
compliance activities, which can take years particularly if slowed by litigation as Malibu has experienced with two
separate CEQA suits over what was generally considered to be beneficial water quality improvement projects.

1l . _‘ B
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violate CEQA. In this case, additional treatment technologies may well be required to implement these
new programs and objectives, yet these foreseeable actions are not reflected in the CEQA checklist
accompanying the State Water Board’s proposal. This failure may also violate CEQA.

To the extent that thé comments raised in the City’s March 15, 2010 letter have not been addressed in the
PDEIR or draft Special Protections, those comments are attached hereto as Exhibit E and incorporated
herein by reference.

In conclusion, Malibu thanks the Board for its attention to this matter and urges the State Water Board to
act at its first opportunity to take the actions requested herein.

Sincerely,

e
3

v Koo

/IimThorsen

Malibu ‘C ity Manager

Enclosure: Clity of Maiibu Comment Letter Reference Exhibits

cc: Robert L. Brager, Public Works Director
" Jennifer Voccola, Senior Environmental Programs Coordinator
Christi Hogin, City Attorney
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Dommlg 'EY. G?!EGORIO 11/05/09
: Page 105 |
1 S¢ was that a question?
2 Q. No.
3 A, I got lost in there.
4 Q. I'm framing my question.
5 A, Okay.
6 Q. Thanks.
7 Because we went from 15 to 11 and then back,
8 and so I'll start again from the beginning.
9 3o is Malibu only responsible for those 11
i0 drains that it's identified in its ASBS application for
11 the reguirement or condition for the exception to have
12 no dry weather flows?
13 A. I don't know the answer to that yet. Well, I'm
14 gonna -- I'm gonna -- no, strike that.
15 For those 11 specifically, yes, absolutely, for
16 those 1l1. I'm scrry, I just got —--
17 Q. That's fine.
18 And is that the_same answer for the clean wet
19 weather flows, those 11 are the ones that Malibu would
20 be responsible for?
21 .A. Well, according to the current draft, which,
22 again, the bkoard has not approved yet, not necessarily.
23 The reason is because we are requirihg compliance in the
24 receiving water, in other words, in the ocean water,
25 that natural water quality be maintained there. Several L
SARNOFF COURT REPORTERS AND LEGAL TECHNOLOGIES
877.955.3855 Therme Diecl,
Exhibit [
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'amount in that receiving water.

limited to 11 drains in terms of compliance in the

operates, and to use the Ocean Plan objectives as a

Page 106
drains are right near each other. And so once we

measure in the receiving water, there's really no

practical way to differentiate who contributed to what

Se in that sense, it probably wouldn't be

receiving water. However, we do, in another part of the
draft special exception -- Or special protections for
the exception, we do direct or propose directing the
responsible parties to address their priority
discharges, which would include those 11 to 15

discharges that we've been talking about the city

target level for control purposes. Those aren t
necessarily compliance points. They're targets to try
to improve the water quality that comes out of those
discharges, sort of end-of-pipe, as you described, but
end-of-pipe would not be 2 compliance point

0. For the exception?

A. For the exception, right

Q. So just to clarify, for the requirement to have

clean wet weather flows, approximately how many
dischafges would Malibu be responsible for in that
instance, understanding that the measurement for the

exception 1s in the wave wash?

m T T 2 -

SARNOFF COURT REPORTERS AND LEGAL TECHNOLOGIES

877,955,3855 Thorme Decl.
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I, the undersigned, & Certified Shorthand
peporter of the State of california, do hereby certify:

what the foregoing proceadings weze taken

before me at the time and place herein set forth; that
any witnesses in the foragoing-procaadings, prior to
restifying, were duly sworn; that a record of the '
proceedings was made by me using machine shorthand
which was thereafter transaribed undexr my direction;
that the foxagoing transcript is a.t:ue racord of the
testimony given.

Further, that if the foxegoing pertains to
in a Federal

the original transcript of a deposition

cage, before completion of the proceedings, review of

the transeript [)(] was [ 1 was not requestad.
I further cextify ¥ am neithex f£inancially

interestad in the action nor a relative or employee
of any attorney ox party to this action.

IN WITNESS WHEREOF, I have this date e

subscribed my name.

pated: _ NOY 0 9 2009

24

25
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Case 2:08-cv-01465-AHM-PLA Document 75-16

Eilod 12/21/2000 Page 3 of 4

I took on the responsibilitf for new

development. And we all drafted or wrote sections of

the Permit, and then I was responsible for overall
integration. And then Dan Radulescu was not with the
Board anymore. He was in charge of industrial
component. And he was the lead staff person. And I
had overall respensibility for releasing the Permit in
lts £inal form. | |
Y] Did you or your staff have any role in the
writing of the Staff Report and'Fact Sheet that

accompanied the issuance of the Permit?

A Yes,
Q What was that role?
A Similar to the Permit writing, each staff

member had a responsibility to write the Staff Report
for their respective sections. 1 had the
responsibility for integrating it into a single
document and supervise the final report.

Q ALl righnt.

Dr. Swamikannu, do you understand that the
Regional Board has designated you to testify on its
nehalf today? '

Y Yes.

Q okay.,

BEERAMS, MAH & KAEN

N 24
Fs

J—————_______________;::;---;----lllllllllllllllllllllllllll

09:47

05:48

09:48

09:409

Thorme Declaration
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like it to be as short as possible.

(Brief recess.)

MS. KYLE: So let's go back on the record.
MR. GEST: Thank you for the accommodation.
Y MS8. KYLE:
o Dr. Swamikannu, does the Permit, as it stands

today, incorporate the Ocean Plan's Prohibition on
Discharges of waste to Areas of Special Biological
Significahce as a water quality standard and water

quality objective?

MR. POTTER: I'll object as, again, as caliing

for a legal conclusion. And to the extent that it's

calling for the Board's understanding. Calling for
speculation. . | '
MR. GEST: And I;ll object on the grounds it's

been asked and answered.

MS. KYLE: You can answer.

THE WITNESS: The specific Prohibition was not

contemplated when this Permit was adopted. I asked you

" when the ruling, when the State Board ruling came

about. To my recollection, it was in that time. The

procedure of the State Board is to issue a draft

ruling, seek comments, So I don't know whether it was

in draft or final form.

That was not a matter that was befcore the

03:03

03:21

03:21

03:21

03:22

03:22

ABRAMS, MAH & KAHN

fl?ﬁ 151

LOSERERY
Thorme Declaration {
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. Case 2.Q&cw01465—AHM -PLA - Deeumenﬂ
#: 7441

STATE O CALIFORNIA -
STATE WATER RESOURCES CONTROL BOARD

ORDER WQ 2001- 15

Tn the Matter of the Petitions of
BUILDING INDUSTRY ASSOCIATION OF SAN DIEGO COUNTY
WESTERN STATES PETROLEUM ASSOCIATION

For Rmew Of Waste Discharge Requirements Order No. 2001-01
for Urban Rupoff from $an Diego County
[NPDES No. CAS0108758]
Issued by the .
- California Water: Quality Control Board
San Diego Region

| SWRCB/OCC FILES A-1362, A-1362(0)

BY THE BOARD:
On Febnmy 21, 2001 the San Diego Regwnal Water Quality Control Board

(Regional Watet Board) 1ssued a revised national poliutant dlscharge elimination system

(NPDES) permit in Order No. 2001-01 (permit) to the County of San Diego (County), the

18 incorporated cities within the County, and the San Diego Unified Port District. The permit

covers storm water discharges from municipal separate storm sewer Systems (MS4) throughout

the County. The permit is the second MS4 permit issued for the County, although the first permit

was issued more than ten years earlier.!

fter five years, but can be extended administratively where the Regional Water )

' NPDES permits generaily expire
Board is unable to issue a new permit prior to the expiration date. As the record in this matter amply demonstrates,
the Regional Water Board engaged iny 8t extensive process of issuing draft permits, accepting comments, and w
holding workshops and hearings since at Jeast 1993, %
Thorme Decl.
Exhibit B
Pape s
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The pénm't includes .various programmatic and leg reqmrements for the .
permittees, including construction and development cont:fo@s, controls on municipa.! activities,
cdntrols on runoff from industrial, commercial, and residential sémiqs,_ aud public education.
The fypes of controls and requirements included in the permit are similar 1o tho‘se in other MS4
permiits, but also reflect the expansion of the storm water program since the first MS4 permit was
adopted for San Diego County 11 years ago.? .

On March 23, 2001, the State Water Resources Control Boged (State Water Board

. or Board) received petitions for review of the permit from the Building Fadustry Association of
San Diego County (BIA) and from the Weszuu States Petroleum Assocﬁtion (WSPA): The
petitions are legally and factually mhted, and Me therefore been consolidated for purposes of
review.* None of the municipal dischargers subject to the permit filed a peﬁﬁm nor did they file
respoﬁses to the petitions, ' B

' L. BACKGROUND

MS4 permits are adopted pursuant to Clean Water Act section 402(p). This

federal law sets forth spéciﬁc requirements for permits for discﬁarges from muniéipa] stonﬁ

sewers. One of the requirements is that permits “shall require controls to reduce the discharge of

* Por a discussion of the evolution of the storm WALeT program, consistent with guidance from the United Stateg
Bnvironmental Protection Agency (U.S. BPA), sse Board Order WQ 2000-11.

? On March 23, the State Water Board also received brief letters from the Ramona Chamber of Cotmmerce, the
North San Disgo County Association of Realtors, the Sen Diegn County Apaxtrent. Association,. the Natiopal. -
Association of Industrial and Office Properties, and the California Building Industry Association. All of these latiers
state that they are “joining in” the petition filed by BIA. None of the letters contain any of the required information
for petitions, which i¢ listed at Caf, Code of Regs., fit. 23, section . i

the BIA petition. To the extent the authers intended the Ietters be considered petitions, they are dismissed.

* Cal. Code of Regs., tit. 23, section 2054,

Thorme Dect,
Exhibit B
Page 6
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sl o0

poltutants to the'ma;:irmnn -.extant:pracﬁcable [MEP}” States establish apj:mpriate requiréﬁlents

for the control of poliutants in the permits. ' ' '
This Bossd very recently reviewed the nioed for controls on wban ranoff in MS4

permits, the efaphasis on best management pracﬁcég (BMPs) in lieu of numeric effluent .

limitations, and the cxpectatwn that the level of effort to control urban runoff will increase over

time,* We pointed-out:that urban runoffis a significant contributor ofimp,éhmgnt to waters -

throughout the state, and tﬁatgciditionalconfzéls are ﬁeeded. Specifically, in Board Order

WQ 2000-11: (hereinafior, LA SUSMP order), we concluded that the Los Angeles Regional

- Water Board acwd appropriately mdetenmnmgthat rumeric standards forthe deﬁgn of BMPs to

control mnéft‘ from new construction and redevelopment constituted controls to the MEP.® |

The San Diego permit muorporates numeric design standards for runoff from new

construction and redevelopment similar to those considered in the LA SUSMP order.” In

addition, the permit addresses programmatic Téquirgments in other axeas. The LA SUSMP otder

was a precedential decision,’ and we will not reiterate our findings and conchsions from that
depiaion? | |

§' Boexd Order WQ 2000-11. |

¢ As explained in that Order, numeric design stanldards are ot the same as numeric efffuent ltmitations. While B1A
contends that the permit under review includes gumeric efffuent Hmitations, it does not. A numeric design standard
only tells the dischargers how much runoff must be treated or infiltrated; it does not establish numeric effiuent
Jimitations proscribing the quality of effluent that cem be discharged following infiltration or treatment.

7 The San Diego permit also includes provisions that are different from those approved in the LA SUSMYP Oxder,
but-which were not the subject of either petition. Such provisions include the nclusion of non-Giscretionary projects.
We do not make aay ruling in this Order on matiers that were not addressed in sither petiﬁoxs. '

b Government Code section 11425.60; State Board Ordex WR 96-1 (Laguaitas Creek), at footnote 11.

9 BIA restates some of the issues this Board cosidered in the LA SUSMP order. For instance, BIA contends that it
is inappropriate for the permit to regulate erosion control. While this arguenent was not specifically addressed io our

. priox Order, it is obvious that the most serious concern with runoff from construction is the potential for increased
erosion, Ttis absurd ta contend that the permit should have ignored this impact from wrban runoff.

Thorme Dect.
Exhibit B
Page 7




Case 2:08-cv-01465-AHM-PLA Document 119-1  Fifed 02/18/10 Page 10 of 69 Page 1D
| . #7444 | |
) D
The petitioners make numerous contentions, mostly concerning requirerments that
they claim the dischargers will not be able to, or should not be required to, comply with, We
note that none of the d:‘schargers‘has joineci in these cbntt‘mtioné. ‘We further nots that BIA raises
contentions that wm,alregdy addressed in the LA SUSMP order. In this Order, we have
attempted to glean from the petition issues that are nof aIreédy fully addressed in Board Order
Board Order WQ 2000-11, and which may have some impact on BIA and its members, WSPA
restated the contentions it made in the petition it filed challenging the LA SUSMP ordcr We
will not address those coﬁtentiéns ag&.‘” But we will address whether the Regional Water |
. Board followed the precedent establlshed there as it relates {o retail gasoline outlets, ! |

" On November 8, 2001, following the October 31 workshop mecting that was.keld o discuss the draft order, BIA
submitted & “supplemental brief” that includes many new contentions raised for the first time, (Iuterested persons

The State Water. Board will not address these confentions, as they were not timely raised, (Wat, Code § 13320; Cal,
Code of Regs,, tit. 23, § 2050(a).) Specific contentions that are ot properly subject to review under Water Code
section 13320 axe objections to findings 16, 17, and 38 of the permit, the contention that Permit provisions constifute
illegal vafunded mandates, challenges to the permif’s inspection and enforcement provisions, objeckions to permait
provisions regarding construction sites, the contention that post-construction requirements shonld be imited to
“discretionary” approvals, the challenge to the Provisions regarding local government compliance with the California
Environmental Quality Act, and contentions regarding the term “discharge” in the permit. BIA did not meet the lagal
requiremenits for seeking review of fhese portions of the permit, :

*! On Noverher 8, 2001, the Stafe Water Board Teceived eight boxes of documents from BIA, along with &
“Request for Entry of Documents into the Administrative Record.™ BIA failed to comply with Cal. Code of Regs,,
tit. 23, section 2066(b), which requires such requests be made “prior to or during the worishop meeting” The
workshop meeting was held on October 31, 2001, The request will therefore not be considered. BIA ako objected
in this submittal that the Regional Water Board did not include these documents in its record, The Regional Water
Board's recard was created at the time the permit was adopted, and was submitted.to.the-State Water-Board-on-June
11,2001, BIA’s objection is not timely, ; .

‘Thorme Dect.
Exhibit B
Page §
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#7446 ° . /_,)
Water I.‘.ix'nit_aﬁon' Cland2is oonsisteni:“rith the language required in Board drder'WQ 99.05,

our most recent direction on this issue.? | | o

While the issue of tﬁe propnety of reqmnng co:ﬁp]iance with water quality

objectives hes been a;ldrcssed-bef m seveml or&em, BIA does raise one new issuo that was not
addressed previously, In 1§99~ e Nﬁxﬂx Cu'mut Court of Appeals issued an 5pinion addressing
whether municipal storm y? . permits fiust require “strict complianice” with water quality |
of Wildlife v, Browner (Sth Cir. 1999) 191 F.3d 1159)) The courtin

standards. (Defend,
he Clean Water Act prowsmns regerding storm water Iimx;'ts do not require

storm-sewer discharge permits ensure strict compliance with water quality

, unlike other permits.” “\I\‘Ixe“;ouﬂ deteammed that: “Instead, [the prowrisidn for .

) 'c'ipa.l storm water permits} replaces the reqnirements of {section 301] with the.rcquiremmtA
/ that municipal storm-sewer d:schm‘gers ‘reduce the discharge of poliutants to the maximum
.‘e:'ctent practicable, incluﬁing maﬂagement practices, contré»i technigues and system, d.es: gn and
2 engineering niethods, and suckother provisions as the Administrator . . . d_;etezﬁines appropriate

1 . f for the control of such polltets’” (191 F.3d at 1165, The court further held that the Clean

r
!

’ - | Water Act does grant the pernitting agency discretion to determine what pollution controls are

aﬁpropriate for munic;ipal stam water discharges. (Id. at 1166.) Specifically, the court stated

FRE a;ﬁ%ﬁon to Discharge Prohitition A.2, quoted above, the permit includes Receiving Water Limitation C.1, with
almost identical Ymguage: “Disclerges from MS4s that cause or contribute to the violation of water quality .
standards (desigdated beneficial nis and water quality objectives developed to protect beneficial uses) are

- prohibited.” Beceiving Wapa(ﬁrlnitétion C.2 sets forth the iterative process for compliance with C.1, ag required by
.+ Board Order wQ99-05, / : .
* " “Water quality objectives” goaeally refers to criterfa adopted by the state, while “water quality standards”

) / - generally refexs to criteria adopted or approved for the state by the 11.S. EPA. Those terms are used interchangeably

: .;[ ~ for purposés of this Order. . _

YL Clean Water Agt § 301()(1)(C! requires that most NPDRS permits require strict compliance with quality
standards, ‘ : .

ouf

i . : ] Thorme Decl.
, Exhibit B
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ST

‘that 17:S. BPA bad: the authority -eitherfo require “strict compliance” with water quality standards
thmugh the imposition of mumeric effiuent limitations, or 10 employ an xterauve approach toward
comphance with water quality ¢ standards by requmng unpm\red ZBMPs ovcr t:me (Id )} The
court in Browner upheld the EPA-permit lmguage, whmh included an iterative, BMP-based
approach opmpamble to the language en_dorsad by this Board in Order WQ 99-05.

n reviewing the Immeﬁ thifs permit, snd thatin Board Order WQ 99-05, we
pomt out-that our languagb similar to U:S: ERA’s parmat language d1scussed in the Brmer

_case, does not reqmre strict compliance with water quahty mndards Our la;nguage requires that
storm water management plans be designed to achieve oomphance with water quahty standards.
Comphanoe is to be achieved over time, thmugh an-: 1teratlve appxoaoh requiring xmprove.d BMPs
As pointed out by the Brawner court; there is nothmg inconsistent between this approach and the

determination that the Clean Water Act does not mandate sfrict comphame with water quality

standards. Instead, the iterative approach is nonsistent.with US EPA’s generdl a@proach td'
storm, water regulation, which relies on BMPs insteéci of numeric effinent limitations.

1t is true that the holding in Browner allows the issuance of municipal étor_m wate_.r |
permits that limit their provisions to BMPs that control poliutants to the maximum extent
practicable (MEP), and which do not require complisnce with water quality standards. For the
reasons discussed below, we decline to adopt that approach. The evidence in the record before
us is consistent with records in previous mumc:pal permits we have consxdered, and w1th the data
we have in our records, including data supporting our list prepered pursnant to Clgsn Wate_r Act

section 303(d). Urban runoff is cansing and contributing to impacts on rc{:eiving wa;;e;gns'

! throughout the state and impairing their beneficial nses. In order to protect b_eneﬁci-al uses and to

achieve cdmpfi_iance with water quality objectives in our streams, rivers, lakes, and the ocean, we

" Thorme Deel.
“Exhibit B
Page 11
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#7448, i
2 )

must look to controls on urban runoff. It. is not e;wugh simply to apply the technology-basegl _
standards of controlling discharges of polluténgs to the MEP; where urban runoffis causing or
contributing to exceedences of water quality stand;rds, itis app:‘opriate to require improvements
to BMPs that address those exceedanoes
. While we will continue fo address water quality standards in mﬁnici;ial storlm '
‘water pemﬁts. we also continue to believe that the iterative approach, which focuses on timely
Improvement of BMPs, is appropriats. We will generally not require “stﬁct MHahm" with
water quality standards fhrough mnnenc effivent Jimitations and we will c@ﬁﬁae to follow am -
' ité;ative approach, which seeks compliance over time,* The iterative ai:proach is protective of
water quality, but at the same time considers the di:&icultie; of achieving full édmpliance through
BMPs that must be enforced th‘\roughout lat'ge and medium rvmicipal storm sewer systetns,”
| We have reviewed the language in the permit, and compared it to the model
language in Board Order WQ95-05. The language in the Recei‘ving Water Limitations is
virtually identical to the language in Board Order WQ 99-05. It sets & limitation on discharges

that cause or contribute to violation of water quality standards, and then it establishes an iterative
approach to complying with the limitation. We are boncemed, however, with the language in
Discharge Prohibition A2, which 1s challenged by BIA. This discharge prbhibition is similar to

the Receiving Water Limnitation, prohibiting discharges that cause or cqn&ibute to exéeedance of

% Exceptions to this general nile ave appropriats where site-specific conditions warrant, Ror example, the Basin
Plan for the Lake Tahoe basin; which protects an outstanding nationa] resource water, includes numeric effluent
limitations for storm water discharges., et e S .

" While BIA argues that the permit requires “zero contribution” of pollntants in runoff, and “in effece” containg
numeric efffueint limitations, ths is simply not true, The permit is cleatly BMP-based, and there are no numeric
effluent limitations. BIA also claims that the permit will requite the construction of treatroent plants for storm water
similar fo the publicly-cwned treatment works for sanitary sewage. There is oo basis for this contention; there is no
requirement in the permit to treat all stonm water. The emphasis is on BMPs, :

8 .
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water quality objectives. The difficulty withthis language, however, is that it is not rﬁodiﬁed By
fhe iterative process. “To clarify -thatthis-p_fohibition also Taust be complied with through the
iterative process; Receiving Water Limitation C.2 muststate thatit is also applicable to
Discharge Prohibition A2, The permit, in Discharge Prohibition A.5, also incorporates 2 hst of
Basia;ll?lan-prohibitions, one of which also prohibits dischiarges that are not in compliance with
water quelity objectives. (See, Attaghment A, profibition 5.) Language clarifying that the

' iterative approach applies to that prohibition is also necessary.” | o

BIAalso objects to Discharge P;ohibition A3, which appears {0 reqmre fhat

freatment and' control-of discharges must a}wﬁys- occur prior fo entry into the MS4: “Discharges

" o and fom MSds containing polltints which have mot been reduced to the [MEP] are

prokibited.” An NPDES permitis properly issued;:for- “discharge _of a pollutant” to waters of the
United‘Statés-ﬁ“ (Cléan Water Act § 402(a).) The .Ciéan Water Act deﬁnes “discharge of a |
pollutant” as an “addition” of a poilutant to waters Of tﬁe United States from poinf souic’e.
(Clean Water Act section 502(12).) Section 402(p)(3)(B) authorizes the issuance of permits for
discharges “from mtmicipal storm sewers.” |

We find that the permit language is averly broad because it applies the MEP

standard not only to discherges “from” MS4s, but also to discharges “into” MS4s. Tt is certainly

18 7The iterative approach is not necessary for all Discharge Probybitions. For example, a prokibition against
pollutior, contamination or puisance should generaily be complied with at all times. (See, Discharge Prohibitien
A1) Also, thers hay be discharge prokibitions for particularly sensitive watex bodies, such as the prohibition in the
Ocean Plan applicable to Areas of Special Biological Significance. :
® Discharge Prohibition.Ad _also.sefers 1o discharges-into-the-MS4; but itonly probibits pollutior, ConEElTALGN, of
. puisance thaf oceurs “in waters of the state.” Thexcfors, it is interpreted to apply only to discharges to receiving
 waters.
¥ Since NPDES permits are adopted as waste discharge requimﬁénts in California, they con more broadly profect
 “waters of the state,” rather than being Yiriited to “waters of the United States.” In general, the inclusion of “waters
{footnote continued) '
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truo that in most nstances it is more practical and effective to prevent and control poliution at its
source. We alss agree wifh the Regional Water Board’s concem, stated in iq‘;s response, that there
may be instances where MS4s use “waters of the ({nited States” as j)mt _of their sewm- sysien{? =
and that the Board s charged with protecting al] such waters. Nonetholess,the specific language
. inthis pmhiBiﬁon too broadly restricts all discharges “into” an M$4, and does not
allow flexibility to use ragiomi} soluﬁons, where ﬁ:ey:oould be appliedina rﬁanner-that fully
protects receiving waters.” It is important to‘emphasize that dlsnhargﬁ's into MS43 continue to
be required to implément a full range of BMPs, including source control. o particulsr,
dischargers subject to indusirial and construction permits must comply with al-l'conditi:ons in
those permits prior to discharging storm water into MS4s.

Contention: State law requires the adoption of wet weather water quality
standards, and the permit i'mpropeﬂy enforces water quality standards that were not specifically
adopted for wet weather discharges.

Finding: ‘This contention is clearly without merit. There is no provision in state
or federal law that mandates adoption of separate water quality standards fdr wet wéather
conditions, In arguing that the permit violates state law, BIA states that because the permit
applies the water quality objectives that wete adopted in its Basin Plan, aud those objectives were

nof specifically adopted for wet weather conditions only, the Regional Water Board violated

of the state” allows the protection of
. States.” ,
N There are other provisions in the permit that refer {o restrigtions “into® the MS4. {See, e.z, Legal Authority D.1.)
Those provisions are appropriate because they do not apply the MEP standard to the permittees, but instead require
the permittees to demand appropriate controls for discharges into their system. For example, the federal regnlations
require that MS4s have a program “to reduce poliutants in storm watet ranoff from construction sites to the
municipal storm sewer system . ... (40 CF.R, § 122.26(d)(2)GEND).) _ :

groundwater, which is generally not censidered 1o be “waters of the United

10
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Water Code section:13241. These allegations appsar to chélienge ;waterquality objectives tilat -
were adopted years ago. Such a chatlenge is clearly mappmpnate as both untnmely, and because
Basin Plan provisions cannot ‘e challenged through the water quality petition procees. (See Wat.
- Code § 13320.) Moreover, there is nothmg in gection 13241 that supports the claim that

Regtonal ‘Water Boards must.adopt separate wet-weather water quality objectives. Instead, the
Regional Water Board’s response indicates that the water-'quahtypbjechvos‘werc based-on all
*wtep comditions in the are, Thtois nofhing in fhe record to support the clain that e Regions!
‘Water Board didot in fact consider wet - weather éenditions whenit ac.loiated its Basin Plan.

Finally, Water Code section 13263 mandates the Regional Water Board 10 implement its Basin

Plan when adopting waste discharge requiremeénts; The Regional Water Board acted properly in
doing so. | ' | - ' -

7  BIA points to certain federal policy ‘-documents' that -authorizé states to promulgate
water quality standards specific to WGt-weatiler conditions.? Bach Regional Water Board -
considers revisions to its Basin Plan in a triennial rev1ew "That would be the appropriate forum
-for BIA to make these comments | o

Contention' BIA contends that the pmmt impropetly classifies urban runoff as

““waste” within the meaning of the Water Code.

Finding: BIA challenges Finding 2, which states that urban runoff is a waste, as
defined in the Water Code, and that it is a “discharge of poilutants from a point source” under the '

federal Clean Water Act. BIA contends that the légi_slative history of section 13050(d) supports

% These documents do not support the claim that U.S. EPA and the Clinton Administration indicated that the
absence of such regulations “is a major problem that needs W be addressed,” as claimed in BIA’s Points and .

Authorities, at page 18.

11
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its position that “waste” should be interpreted to exclude urban runoff. The Final Report of the
Study Panel to the California State Water Resources Control Board (March, 1969) is the
definitive document describing the legislative interit of the Porter-Cologne Watgg Quality Contro]
Act. In discussing the definition of “waste,” this document discusses its b;ngd applicationto
“cugrent drainage, flow, or seepage into waters of the state of harmfisl concentrations” of
materials, includi‘ng mdedeanhandgarbage. '
As we stated in Board Order WQ 95-2, the requirement to adopt permits for urban |

runoff is undisputed, and Regional Water Boards ave not reqitired to obtain any information on

- the fmpacts of ranoff prior to issuing a permit. (At pagé 3.) It is also undisputed that urban
runioff contains “waste” within the meaning of Water éodq section 13050(d), and that the federal
regulations define “discharge of 2 pollutant” to iﬁclude “additions of pollutants ino waters of the
United States from: surface nmoﬂ'wﬁich is coltected or chgnﬁaied byman” (40 CFR. § 1222)
But it is the waste or pollutants in the runff that mest these definitions of “waste” and
“pollutant,” and not the runotf‘ itself£® The finding does create some confusion, since thm are
discharge prbhibitions that have béen incorporated into the permit that broadiy prohibit thg
discharge of “wasté” in certain circumstances, (See Attachment A to the permit) The finding

- will therefore be amended to state that urban runoff contains waste and pollufant_s.

Contention: BIA contends that the Regional Water Board violated California

Environmerital Quality Act (CBQA).

2 The Regional Water Board is appropria }y concerned not only with pollutants in runoff but also the volume of
runoff, since the vehume of runoff can affect the discharge of pollutants in the runoff, (See Board Order WQ 2000-

i1, at page 5.) :

12 : )
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Finding: As we have statedin-several prior 6fders, the provisions of CBQA -
requiring aﬁopﬁo:: of eﬁieiromnpntal documents do not apply to NPDES permits.®* BIA contends
that the exemption from CEQA contained in seotion 13389 appﬁes ._only to the extent that the '

| specific provisions of the permit are requiredébyﬁxc federal Clean Water Act. This contention is

- easilyrgiected: Wiﬂmut addressing‘-wh&her- federal taw mandated all of the permit provisions. *

. The plain language of section 13389 bmadly exempts the Regmnal Water Board from the
reqmremsnts of CBQA to prepare environmental documents when adopting “any waste dlsoharge
requireraent” pursuant to Chapter-S.S'_(§§: 13370 et seq., which apphgs to NPDES pérmits).”
BIA. cites the decision in-Committee for a:Progres.éive Gilroy v. State Water Resowces Control
Board (i987) 192 Cal.App. 3d 847. That case apheld the State Water Board’s view that section
13389 applies only to NPDES pemnts, and not to waste dlscharge requirements tbat are adopied
pursuant only to state law. The case did not concern an NFDES pmmt, and does not support
BIA’s axgument. | | B |

Contention: WSPA contends ihat the Regional Water Board did not follow this

Board’s precedcnt for retail gasoline outlets (RGOs) established in the LA SUSMP order.

Fmding. In the LA SUSMP order, this Board concluded that constructlon of
RGOs is already heavily regulated and that owners may be limited in their ability to construct
infiltration facilities, We also noted that, in lig‘ht of the small size of m@y RGOs and the
proximity to underground tanks, it might not aiﬁrays: be feasible or safe to employ treatment

methodologies. We directed the Los Angeles Regional Water Board to mandate that RGOs

 Water Code scotion 13389; ses, e.g., Board Order WQ 2000-11.
% The exemption does have an exception for permits for “new sources™ as defined in the Clean Water Act, which is
not epplicable here.

i3
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euploy the BMPs listed in 2 publication of the California Stomm Water Quality Task Force.
(Best Management Practice Guide — Retail Gasoline Outlers (March 1997) ) We also conoluded
that RGOs should not be subject to the BMP design standards at this time. Instead, we
recommended that the Regonal Water Board undertake further consideration of a threshold
relatzve to size of the RGO, mumber of fuelmg nozzles, or some other relevant factor. The
LA SUSMP order did not preclude inclusion of RGOs i in the SUSMP design standards, with
proper justification, when the permit is refssued. ‘ '
| The peﬁnst adopted by the Regional Water Board did not comply with the
directions we set forth in the LA SUSMP oxder for the regulanon of RGOs. The permit contmns
no findings specific to the 1ssues discussed in our prior order regan:ﬁng RGOs and includes no
threshold for inclusion of RGOs } in SUSMPs. Instead, the permit requires the dischargers to
develop and implement SUSMPs within one year that inchide requiremerits for “Priority
Development Project Categories,” including “retsil gasoline outlets,” While other priority
categories have thresholds for their inclusion jn SUSMPs, the permit states; “Reteil Gasoline
Ouﬁat is defined as any facility engaged in selling gasoline.”
The Regional Water Board responded that it did follow the chrectlons inthe

LA SUSMP order. First, it points to findings that vehicles and pollutants they generate impact

receiving water quality. But the only {inding that even mentions RGOs is finding 4, which
simply lists RGOs among the other priority development profect categories as land uses that
generate more poliutants. The Regional Water Board staff also did state some Jusuﬁcatxons for

© the mclusmn of RGOs in two documents Ihe Draﬂ: Fact Sheet explains that RGOs contribute

* Dermitat E.1B(2)(a) ().

i4
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poliutants to runoff, and opfnes that thiere are appmpriate EMPS forRGOs. The staff also
.p:epared anuther document after the pubhc hearmg, which wes distributed to Board Members
prior:to their vote on the penmf and which mcludes similar 3usﬁﬁcahons and references to
‘studies.” The LA SUSMP order called for some type of threshold for mcluswn of RGOs in

. SUSMPs, The permit does not-do s0. Also, justifications for: pemnt provxsxons should be stated

_ in the penmit ﬁndmgs or the final faot sheet; and should be subject to public review and debate o
The discussion in the document submifted after the Hearing-did not meet these criteria. There
.was some justification in the “Draft Fact Sheet,” but the fact sheet has not been finalized.” In

light of our concerns over whether SUSMP sizing criteria should apply to RGOS, it was

incumbent on the Regional Water Board to Jusufy the inclusion of RGOs in \‘he penmt findings
or i'n o final fact sheet, and to consider an appropriate hreshold, addressing therconcems we
stated. The Regional Water Board also respbnded that when the _cﬁschérgers developthe
SUSMPs, the dischargers might add specific BMPs and a threshold as dizected in the LA
SUSMP order. But the order specifically directed that any threshold, and the justification
therefore, should be included in the permit, “The Regional Water Board .di_d not comply with

these directions,

7 See “Comparison Between Tentative Order No. 2001-01 SUSMP Requirements and LARWQCB SUSMP
Requirements (as Supported by SWRCE Ordex W 2000-11).7 .
B See 40 C.FR. soctions 124.6(¢) and 124.8.

# {) 5. EPA Tegulations require that there be a fact shoot accompaaying the permi. (40 CF.R. § 124.8) The record
contains onty a draft fact sheet, which was never pubhshnd or distibuted in final form. The Regionat Water Board
should finalize the fact sheet, accounting for any Tevisions made in the final permxt, and publish it on-its “web site as a

final docurment,

15
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| DL CONCLUSIONS
Based on tho:discussion above, the Board concludes that:
1. The Regional Water Board appropriately required compliance with water
- quality standards and inoluded requirements to achieve reduction of pollutants to the maximum

extent pﬁcﬁcgble. The permit must be clarified so that the reference to the iteratix}e process for
achieving compliance applies not only to the recemng water Iimitatioﬁ, but also to the discharge
pmﬁﬁiﬁom the.xt require cqmpliaﬁce with wateyr qué]ity standards. The pexnﬁt should alsa be -
revised so that i requires that MEP be achieved for discharges “ffom” the muuniofpal sewer
system, and for discharges “to” waters of the United States, but not forldischarges “into® the.
sewer system, - '

2. The Regional Water Board was not requxred to adopt wet-weather specific
water quality objectives, | |

3, The Regional Water Board inappropriately defined urban runoff as “waste.”

4. The Regional Water Board did not violats the Califorria Environmental

Quality Act.
5. The permit will be revised to delete retail gasoline outfets from the Priority

AY
Development Project Categories for Standard Urban Storm Water Mitigation Plans. The
Regional Water Board may consider adding retai] gasoline outlets, upon inclusion of appropriate
findings and a threshold descriﬁing which outlets are included in the requirements.

IV, ORDER
IT IS HEREBY QRDERED that the Waste Discharge Requirements.for

Discharges of Urban Runoff from the Mﬁm’cipal Separate Storm Sewer Systems in San Diego

County (Order No. 2001-01) are revised as follows:

16
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1. Part A3 'I_‘hewor&é"‘into and? are deletd.
- 2 PartC2: Throughout the first peragraph, the words *, Part A.2, and Paut AS
as #t appliss to Prohibition 5 in Attackment A” shl be insected following “Part CL”
3 Finding2; Revise the fiding to read: URBAN RUNOFF CONTAINS
“WASTE” AND “POLLUTANTS”: Utban runoﬁ'.qontains waste, s defined in the Califoria |
Water Code, and pollutauts, as defived in ts foderal Cleai Water Act, and adversely affects the
quality of the waters of the State. '_ ’ :
. 4. Part P.Lb(2)a) Delets scotion “x.”

In all other respects the petitions are dismissed.
| CERTIFICATION
The undersigned, Clerk to the Boerd, does hereby certify that the foregoing is & full, true, and

corfect copy of a resolution duly and regularly-adopted at a meeting of the State Water Resources
Control Boatd held o November 15, 2001. ' ‘ _ _

AYE:  Ardhw G Baggett, Jr.'

Peter S. Silva

Richard Katz
NO: None
ABSENT: None

ABSTAIN: None

%Mamhé 3 §| '
Clerk t e_Board _
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% State Water Resources Control Board
Terry Tamnduen _ Office of Chief Counsel
" Secretary for 1001 FStreet, 23 Floor, Sacramento; Cafifomnix 95814
Environmantal P.0. Box 100, Sacramento, California 95812-0100
Frotection (916} 341-5161 & FAX{916) ME-5199 ¢ bitp/fwww.swrch.cagov
June 25, 2004
Mr, Bill Busath Mr. Richard J, Lorenz
City of Sacramento City of Folsom
- Department of Utilities - Department of Public Works
1395 35" Avenue - 50 Natoma Street
Sacramento, CA 95822-2911 R Folsom, CA. 95630
Ms, Kerry Schmitz : Mr. David Storer
County of Sacramaento City of Elk Grove
‘Department of Public Works 8400 Laguna Paims Way
827 Seventh Street, Room 301 o Elk Grove, CA 95758-8045
Sacramento, CA 95814 - .

Dear Messts. Busath, Lorenz, Storer and Ms. Schritz:
RECEIVING WATER LIMITATIONS IN ORDER R$-2002-0206

You have requested that the Central Valley Regional Water Quality Control Board (“Regional
Board”) clarify its intent with regard to interpretation and enforcement of Receiving Water
Limitation B.2 of Order No. R5-2002-0206 (“the Sacramento MS4 Permit”). Receiving Water
Limitation B.2 states: '

“The Permittees shall comply with Discharge Prohibitions A.] and A.2 and
Receiving Water Limitations B.1 through timely implementation of control
measures and other actions to reduce pollutants in the discharges in accordance _
with the SQIP (or SQIPs) and other requirements of this Qrder, including any R
modifications. The SQIP shall be designed to achieve compliance with Receiving
Water Limitation B.1. If exceedance(s) of water quality objectives or water
quality standards (collectively, WQS) persist notwithstanding implementation of
the SQIP and other requirements of this Order, the Permittees shall assure
corapliance with Discharge Prohibitions A.1 and A.2 and Receiving Water
Limitations B.1 by complying with the following [iterative] procedure:”
(emphasis added.) _ ,

- Receiving Water Limitation B.1 states that. the discharge from municipal stormwater systems
shall not cause or contribute to exceedances of listed water quality objectives. ‘

California Environmental Protection Agency

Thorme Deel.
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Bill Busath, et al. -2. June 25, 2004

Specifically, you have asked how compliance with the permit’s receiving watet limitations will
be determined. On behalf of the Regional Board, I am providing the following clarification.

Filed 02/19/10 Page 26 of 89 -Page ID

Receiving Water Limitation B:2 describes the process that the dischargers must follow to obtain

compliance with water quality standards. Where the Permittee causes or contributes to violations
of water quality standards, the Permittee must implement the iterative process specified. :
Specifically, where there are discharges of poliutants that cause or contribute to exceedances of
water quality standards, the Permittee must submit a report that describes existing and additional
best management practices that will be implemented to prevent or reduce any poilutants
contributing to the exceedances of water quality standards. The Permittee must then incorporate
new BMPs into its storm water management plan and implement the plan. The penmit clarifies
that if the Permittee complies with this procedure, the procedure does not have to be repeated for
continuing or recurzing exceedances of the same receiving water limitations unless directed by

the Regional Board to develop additional BMPs

'Ijhe Regional Board expects this iterative process to improve BMPs over time, and, therefore,
the permit does not requiire strict compliance with WQS. If the Permittee complies with this
iterative process, it would be considered to be in compliance with Discharge Prohibition A.1 and
A.2 and Receiving Water Limitations B.1 and B.2. In the event that a Permittee has, in the
judgment of the Regional Board, failed to properly implement the iterative process, the Regional
Board may take appropriate enforcement action to address such failure and others. This lefter is
intended to clarify what constitutes complianoe with Receiving Water Provision R.2. In the
event of noncompliance with any provision of the permit, however, nothing stated in this letter is
intended to limit the Regional Board's authority with respect to any regulatory or enfomement
actions which it may undertake pursuant fo its legal authority. :

We trust that this clarification is heipful to you.
Sincerely,
Bpfpinal signed V¥
* Robért Schneider, Chair
Central Valley Regional Water Quality Cortrol Board

cc:  See next page

- California Enviranmental Protection Agency “Thorme Decl.
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Biil Busath, et-al, -3- : June 25, 2004
cc:  Ms. Roberta L, Larson. - Mr. Thomas R, Pinkos, Executive Officer
Somath, Simmons & Dunn ' Central Valley Regional Water Quality
Hall of Justice Building ' Control Board .
813 Sixth Street, Third Floor 11020 Sun Center Drive, Suite 200
Sacratnento, CA 95814-2403 _ Rancho Cordova, CA 95670-6114
Ms. Kristin Costanos Frances McChesney, Esq.
Soinach, Simmons & Dunn - ' Betsy Jermings, Bsq.
Hall of Justicé Building: ) . Office of Chief Counsel
813 Sixth Street; Third Floor State Water Resources Control Board -
Sacramento, CA 95814-2403 1001 | Street [95814]
- ' P.O. Box 100
Deborah Barnes, Deputy Attorney General Sacramento, CA 95814-0100
Matthew Goldman, Deputy Attomey General
Office of the Attorney General
1300 I Street, Suite 1100
Sacramento, CA 95814
California Environmental Protection Agency _ Thorme Decl,
‘ Exhibit ¢

{3 Racycled Paper Page 24




Exhlblt E

City of Malibu

Com ment Letter- ASBS Special Protections
May 19, 2011




Wt Bragrams Clenn Wiker l’rc:g;mnm\sasﬂeuctv;‘.Sv.-'R('I!.__i-:lR NOGE, 1038 FINAL doc

~ City of Malibu
23815 Stuart Ranch Road ¢ Malibu, California ¢ 90265-4861
Phone (310) 456-2489 + Fax (310) 317-0950 ¢ www.ci.malibu.ca.us

~March 135, 2010

Ms. Constance Anderson, Environmental Scientist
Ocean Unit B

Division of Water Quality

State Water Resources Control Boar

P.O. Box 100 '

. Sacramento, CA 95812-0100 .

RE: COMMENTS ON THE NOTICE OF PREPARATION OF A STATEWIDE PROGRAM
ENVIRONMENTAL IMPACT REPORT FOR A GENERAL EXCEPTION TO THE
CALIFORNIA OCEAN PLAN WASTE DISCHARGE PROHIBITION FOR SELECTED
DISCHARGES INTO AREAS OF SPECIAL BIOLOGICAL SIGNIFICANCE (ASBS),
INCLUDING SPECIAL PROTECTIONS FOR BENEFICIAL USES -

Dear Ms. Anderson:

This letter is in response to the State Water Resources Control Board’s (“Board””} Notice of

Preparation and invitation to comment on the scope and content of the program environmental impact
report (EIR) for a general exception to discharges into ASBS. :

- The City is very supportive of this Exception process. Accordingly the City provides these comments

to ensure the Exception undergoes a legally adequate environmental review and that the EIR
sufficiently discloses to the public and the decision makers the potential impacts of the Exception and
the Special Protections (mitigation measures). ' :

Initial Study and Scope of the EIR

In general, this Initial Study (“IS™) lacks sufficient explanations for identified impacts, and has a heavy
reliance on deferred mitigation. CEQA requires the State to analyze reasonably foreseeable
environmental impacts of the reasonably foreseeable methods of compliance with the Exception and
Special Protections. Public Resources Code § 21159%(a)(1). Deferral of substantive environmental
analysis may be problematic and the level of analysis in both the IS and the ultimate EIR should be
detailed enough such that the public and Board are fully informed of the environmental impacts
associated with the Exception and how the Special Protections will mitigate identified impacts, to the
“extent that information is reasonably foreseeable. '

Recy cleid Papan




SWRCB EIR NOP Comments
March 15, 2010
Page20of 1]

 The Environmental Checklist and accompanying discussion in the IS consist of many unsubstantiated

conclusions that lack evidentiary support. The ultimate findings need to be supported by substantial
evidence by citing to sources or the basis for which factual determinations made and conclusions
reached. The findings in the IS and ultimately in the EIR should consider the reasonably foreseeable
impacts from all of the twenty-seven applicants’ discharges and mitigation measures.

The IS identifies impacts as either ‘potentially significant’ or ‘less than significant’ and then fails to
explain why or how those determinations were made. It repeats over and over again, “...depending on
what measures each applicant uses to comply with the proposed exception, there may be an impact on
[X]”. The IS doesn’t list any sources (e.g., repotts, studies, etc.) used in making these determinations.
The IS also lacks any meaningful discussion of potential impacts from discharges from any of the
twenty-seven specific project applicants; the EIR should consider the potential impacts from each

Jocation,

Regarding deferred analysis, the IS contemplates several potentially significant environmental impacts
but provides no meaningful information as to the nature of the anticipated impacts or how they may be
mitigated. To the extent that some impacts are reasonably foreseeable at this stage, meaningfiil analysis
in a program-level EIR cannot be deferred. If such analysis cannot be completed at this time, the
environmental documents should explain why. Throughout the document, Board staff says it
«__believes that mitigation is available to reduce any potential impacts to [X] to less than significant
levels... {and] the mitigation measures would -be impiemented at the project-specific level.”
Appendix A does provide limitations on point source storm water, dry weather discharges and
nonpoint source discharges, but the document as a whole does not specify what mitigation measures
(or elements of the special protections) are intended to mitigate particular impacts. This analysis is

imperative and must be included in the EIR.

Water Board staff also states in descriptions of several environmental factors sections that the general
exception project has the potential to violate the ASBS waste discharge prohibition of the Ocean Plan
if existing inadequate controls currently in force are allowed to continue.,” It is not clear what
inadequate controls Water Board staff is referring to. Please clarify whether this is reference to
inadequate controls statewide that are necessitating this process or if it is a reference to any particular
location The City of Malibu takes great pride in its Clean Water Program and feels that very effective
and protective controls have been put in place to manage water resources.

The following comments address more specific sections in the IS:

Introduction

This general exception is for applicants® discharges to the ASBS. Applicants have raised the issue of
private drainage with Water Board staff at various workshops during this process; however, the IS and
the Special Protections do not sufficiently address this issue. Many of these private drains do not
connect to, and are therefore not a part of an applicants’ MS4s, Therefore an applicant would have
limited jurisdiction over those drains. Many were historically authorized by other entities many years
ago. If this general exception is-only for stormwatet and nonpoint discharges by the applicants to the

affected ASBS, how will this program account for private drains?
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What does Water Board staff consider to be anthropogenic erosion? Please clarify.

The document states that a fundamental requirement includes, “maintenance of natural water quality
within ASBS, including during precipitation (design ‘storm) events” yet does not define what js
considered a design storm. A design storm is not defined in the Ocean Plan under the Implementation
Provisions for ASBS either, but one inch per day is included in the Special Protections. How will
Water Board staff address a storm event greater than the design storm proposed, in particular if the
conditions of a storm event greater than a design storm could potentially affect natural water quality?

Project Description

- First, the project description lacks sufficient detail to inform the public and the decision makers of the
Exception’s vast geographic scope, covering a. large portion of the California coast. The project
description itself should include a more detailed. description and a map, depicting the precise locations
and boundaries of the project area and the scope of the discharges covered by the Exception. For
example, the description does not specify the size and ioad of the covered discharges for the applicants,
information that is imperative to a meaningful discussion on the impacts of allowing certain discharges
subject to the Special Protections and the effectiveness of these Protections as mitigation measures.

The description also states that the wet weather runoff will not alter “natural water quality,” but does
not indicate how natural water quality is defined and where this natural water is found. Similarly, the
project description should explain what the marine life beneficial uses are and how they will be
protected. The project description also contains a conclusion, that “the Special Protections will assure
protection of beneficial uses while allowing the continuation of essential public services;” such'a
conclusion is only appropriate afier the requisite environmental analysis of the specific impacts from
the Exception and it has been demonstrated that the Special Protections (mitigation measures) will
successfully meet this goal. '

The State first notified the City of the discharge prohibition and the opportunity to apply for an
exception in October 2004, The City has been actively involved in the process since then, For example
after submitting its application, the City, along with other applicants, also participated in a biological
data assessment, undertaken by Professor Raimondi, at Board staff's request to assess all of the
biological data submitted in the Exception applications and SCCWRP’s Bight ’08 study. Having taken
. many years fo implement the Exception, the City respectfully requests that the project description be -
revised to clarify that the Exception will apply retroactively to 2004 when the State first injtiated this
procedure. While the City understands and appreciates the challenges and time required to implement
a program of this scope and difficulty, the applicants could potentially be held liable for Ocean Plan
violations while having actively participating in good faith in 'this application process. Having the
Exception apply retroactively could prevent this unfair result. : ' :

Alternatively the State Board could insert a time schedule into the Ocean Plan to allow time for
municipalities to comply with the Special Protections and expressly declare the period for which the
Exception applies. For example, the Exception could expressly state that there is a 15-year compliance
schedule (starting 2001) applying through 2016 when the exceptions are final and the applicants must
be in compliance. Such a provision is a reasonable and would make clear that the Exception applies to
discharges during the period that the applicants are working towards obtaining the Exception.
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Lastly, the fifth paragraph on page 7 discusses stormwater runoff samples. It states, “data indicates
that wastes are present in storm water runoff.” This should explain and clarify whether these samples
were taken as part of the applicants’ requests for exception ot some other program. In addition, many
of these ASBS are in less developed areas with unique geological formations where it is likely that
sediments with high metals or mineral content due to naturally occurring erosion could be carried in
storm water runoff and could be detected in water quality samples, The drain may have been installed
specifically to preserve coastal slope stability (a stated intent of this program) and only be carrying
non-anthropogenic related discharge. Why would this material be considered “waste”? In these
instances a water quality objective from the Ocean Plan’s Table B could conceivably be exceeded with
no anthropogenic influence. Will Water Board staff be considering a natural sources exclusion or site
specific objective to address these issues when an applicant may not be able to contro! or account for

natural background levels of constituents?

" Environmental Impacts

The State is not considering some environmental factors that could potentially be affected by this
project. They include Land use/Planning, Geology/soils, and utilities/service systems. The specific
concerns will be addressed in the order that they are presented in the IS.

BIOLOGICAL RESOURCES

The findings for ¢) (relating to adverse effects on federally protected wetlands) is listed as “no impact”.
However, there could potentially be significant impacts that require mitigation. Some habitats have
historically become dependent on storm water and even non-storm water to some extent. If these
discharges are prohibited, a habitat could be negatively impacted. How does Water Board staff intend
to address these potential impacts in the program EIR and Special Protections?

Furthermore, on page 11, Water Board staff discusses that the mitigating terms and conditions of the
special protections will result in improved water quality conditions. At this time, it has not
conclusively been determined that there are water quality conditions that are impacting the biota, “at
these [ocations, the data was inadequate to atiribute the variation to the impacts of the discharge.” If
water quality is determined not to be the cause of impacts or even that water quality observed is found
to be the natural background level (even afier all mitigation and/or projects have been implemented) as
this program is implemented, how will Water Board staff account for other causes of impacts to biota
including trampling of habitat and taking of wildlife by visitors? 1t is widely known that public access
can have negative effects are to natural habitat. Also, the City respectfully requests that Water Board
staff consider this fact and account for provisions in the Special Protections to re-evaluate the
provisions and requirements if water quality is not the cause of impact. This would help to reduce the
financial burden on applicants be able to focus those resources on other programs that might better

‘protect the ASBS.

GEQLOGY and SOILS

The City completely supports Low Impact Development (LID) and has incorporated site design
requirements to prevent runoff into the Local Coastal Plan (LCP) and Planning conditions on projects
for years. Since 2003, the City has prohibited new discharges directly to and infand of the ASBS
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- during the Planning review process by increasing the req-uiricments for permeable and disconnected
~ (from drainage system] pervious areas, However, there are limitations to allowing infiltration and
realize that there could be potential impacts to geological conditions that may prohibit these methods

on a project,

In addition, many properties along the ASBS are located above the coastline on a bluff. Some private
drains have been installed on these properties to prevent additional bluff loss due to sheet flow of
storm water runoff. These properties will need to maintain these discharges, however it is not clear
how the Water Board. staff: proposes to regulate these discharges since they are not a part of an MS4
but are necessary to coastal slope stability. - : '

Findings a) iv. (relating to landslides), c) (relating to unstable soils, landslide, lateral spreading,
subsidence, etc.), and d) (relating to expansive soils) are all listed as “no impact”, when indeed there
could be potentially significant impacts. The City of Malibu, for:example, is located in an area where
there are pockets of geologically unstable ground, prone to liquefaction and landslides, and other
applicants may experience this same condition. The City is concerned that these areas may not be
capable of accepting storm water or non-storm water and therefore any development or redevelopment
in these areas would require special consideration to allow a new discharge. In addition, private
properties located on a bluff would not have the option of an end of pipe solution, as the drain that may
be already instalied or need to be installed may not be conducive to an end of pipe treatment device.
Hence, a determination of “No Impact” may not bé accurate and there should ‘be analysis of the
. potential geological impacts to the finite group of ASBS applicants. Will thefe be a process for
- variances or reasonable accommodations from the Special Protections in order to account for unique
circumstances? :

Finding e} (relating to soils and septic systems where sewers are not available) is also listed as “no
impact”. Again, the City finds that there could be significant impact if & mitigation project’s only
option was to infiltrate runoff. The City of Maliby relies primarily on onsite waste water treatment
systems (OWTS), many with advanced treatment including disinfection, for its wastewater
management needs. Consultant engineers to the City have prepared concept mitigation project designs
demonstrating that infiltrating water in areas where OWTS are used is a significant concern and this

“may hinder implementation of mitigation solution options. Hence, a determination of “No Impact”
may not be accurate and there should be analysis of the potential geological impacts to the finite group
of ASBS applicants. How will Water Board staff account for these limitations in the program EIR and
Special Protections? ' '

HAZARDS and HAZARDOUS MATERIALS

Finding a) (relating to transport or disposal of hazardous materials) is listed as no impact. However, an_
applicant may be required to implement a project that involves treatment chemicals or processes that
“may generate or concentrate hazardous materials {such as if end of pipe treatment is the only option),
Therefore, this finding should be changed to have less than significant impacts with mitigation. Water
Board staff shouild consider and account for these impacts in the program EIR. o
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HYDROLOGY and WATER QUALITY

Finding d) (relating to altering a drainage pattern of a site and increasing rate of runoff) is listed as “no
impact”. However, the Special Protections requite that “any proposed or new storm water discharges
must be routed to existing storm water discharge outfalls.” The City does not have an extensive MS4-
" system and the Los Angeles County Flood Control District has limited facilities in our limits, therefore
much of the drainage system in the City involves natural canyons, creeks and gullies. Routing a new
storm water discharge to one of these natural drainages could have significant impact. Further,
constructing a conveyance to transport a proposed or new discharge to an existing manmade storm
water discharge outfall if one is available (after all other option shave been exhausted) may be the only
option and could lead to significant impacts as well. These factors should be considered in the

environmental review.

Finding e) (relating to runoff exceeding the capacity ofa drainage system or provide additional sources
of polluted runoff) is listed as “less than significant impact”. Any proposed or new discharge would
- . require substantial engineering to avoid impacts, Therefore, this finding should be changed to less
than significant with mitigation incorporated. Also, the City, as a general policy, will pursue any and
all solutions to protecting water quality when based on sound scientifically based information.
Arbitratily requiring an end of pipe solution may not be prudent if it is found that natural water quality
will not be affected by the discharge and routing the discharge to another existing discharge is not
feasible or could potentially create more significant impacts. How will Water Board staff account for
these instances in the Special Protections? Will the Water Board consider a variance provision in the
Special Protections for unique circumstances? ‘ -

Finding h) (relating to structures being placed in the 100-year flood hazard area) is listed as “No
Impact”. However, if mitigation is required that involves end of pipe treatment, the mitigation device -
is likely o be located in a flood hazard area to impede or redirect flood flows. Alternatively, facilities
would have to be located sufficiently out of the flood hazard area, construction of which would have its
own potential significant impacts. Accordingly, a “No Impact” determination may not be accurate.

Finding i) (relating to risk of loss or injury involving flooding) is listed as “no impact”. However, ifa
proposed or new discharge were required to be routed to an existing storm water discharge outfall,
which is most likely a natural drainage as mentioned, there is no guarantee that under ¢ertain storm
conditions there will not be a risk or impacts. Therefore, Water Board staff should reconsider this

finding as having an impact and likely to need mitigation.

Finding j) (telating to inundation by mudflow) is listed as “no impact”. ‘However, as discussed in the
Geology section, the City has special geologic conditions that could lead to landslide. In addition, any
alierations that would route discharges to a canyon Of other existing drainage outlet could have
significant impacts. Therefore, Water Board staff should reconsider this finding as having an impact
and likely to need mitigation. How will Water Board staff address these potential impacts in the
program EIR and are these limitations being considered in the provisions of the Special Protections?
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LAND USE and PLANNING

There could be a potential impact to an adopted land use plan. For example, the City’s LCP which
- largely promotes the protection of sensitive resources (environmentally sensitive habitat area — ESHA)

could be impacted. This project could. create a potential impact to an adopted land use plan if it
' requires discharges into stream and/or riparian ESHA, or resuits in an indirect impact to those
protected areas? Water Board staff should re-gvaluate their findings on this issue.” How does Water
Board staff propose that these impacts be mitigated?  What does Water Board staff propose for any
impacts to a local land use plan that may be caused by the proposed Special Protections? Will the
Water Board staff consider a variation from requirements provisions for special circumstances such as
when there is an effective regulation. and framework already in place that may be effective af
protecting the ASBS, but conflicts with the State’s requirements as proposed?

TRANSPORTATION/TRAFFIC

Finding a) (relating to exceeding the capacity of the existing circulation system) lists a “potentially -
significant impact” yet there is no discussion to what clarify the potential impacts to traffic may be.
How wills the Water Board staff be clarifying or addressing this impact in the EIR?

UTILITIES and SERVICE SYSTEMS

- Finding c) (relating to construction of a new storm water drainage facilities or expansion of existing
facilities) is listed as “no impact”, yet this has the potential to be a significant impact. The City
therefore requests that the Water Board staff re-consider this finding and properly address it in the EIR.
The Special Protections, as previously mentioned, provide that any proposed or new discharge must be

“routed to an existing storm water discharge outlet. Furthermore, not all discharges will be appropriate
to install end of pipe treatment systems or devices, other solutions/BMPs proposed in the Special

Protections may be necessary.

Attachment “A"- Special Protections for Areas of Special Biological Significance

The Special Protections, Attachment “A” to the IS, functions as the project’s mitigation measures
designed to reduce or eliminate potential environmental impacts associated with the Exception. - In
. addition to the comments submitted above concerning the scope of the environmental review, the City
finds it imperative to raise the following additional general comments and questions to ensure that the
Protections are drafied as clearly and effectively as possible and are sufficiently analyzed in the EIR.

Permitted Point Source Discharges of Stormwater

The City requests that the “General Provisions for Permitted Point Source Discharges of Storm Water”
be clarified with respect to application to point sources that are not owned or operated by the applicant
(i.e. privately owned drains and drains owned by other public agericies) and any discharge size
thresholds for permitted discharges. S

On page B-2, provision 1.d states'that any new or proposed drain “shall not result in any new
contribution of waste to an ASBS (i.e., no additional pollutant loading).” Please clarify if it is a mass
based or volume base pollutant loading. It is feasible that natural water quality is not pure water and
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some level of natural loading of sediment and minerals may be expected. Therefore, the Protections
should include a definitions “natural water quality” and “waste” that take into account natural loading.

Please clarify the scope of the Storm Water Management Plans (SWMP) and Storm Water Pollution
Prevention Plan (SWPPP) requirement, which presumably apply only to the portion of the relevant
ASBS within the applicant’s jurisdiction or control. Also the differentiation between the two plan
types is not & uniform standard and it may be difficult for different applicants to determine which type
of plan is required. Additionally, does the scope of the plan cover only direct discharges to ASBS, or
must the plan cover inland conveyances that may drain to the ASBS during a severe rain event?

Please clarify the scope of the inspection requirements for construction, industrial and commercial
facilities and stormwater outfall drains. The Protections do not specify how far inland the inspection
requirements apply (i.e facilities immediately adjacent to the ASBS, within 200 feet of the ASBS or
with direct drainage to the ASBS). Further, the requirements should clarify exactly what types of
facilities are covered; as written, the requirements are unduly broad. The stormwater outfall inspection
requirement should also include a limitation that it only applies where feasible and safe. For example,
due to the terrain and topography in the City, some pipes (such as a roadway drain previously
mentioned) discharge to a canyon or gully hillside where access would not only be unsafe, but could
unintentionally harm environmentally sensitive ‘habitat. Another example of an inaccessible pipe
would be a pipe located up on a bluff to concentrate sheet flow and stormwater runoff to one location

in an effort to prevent biuff erosion.

On Page B-3, Condition 2.4, points 1 and 2 discuss pollutant reductions in storm water runoff.
However, in the Ocean Plan and in Special Protections Section A.l.b, the actual language of the
requirement is to “not alter natural water quality,” a different standard. The former standard presumes
that storm water runoff is negatively altering natural water quality in the ASBS, which may not always
" be the case. These different standards should be reconciled. _ ‘

Please clarify the “end of pipe” requirement for BMPs on page B-3. Is this specifying that BMPs shall
be installed at all outfalls, or only under certain circumstances? Is this requirement applicable to
certain size pipes (ex. 18 inches in diameter or greater), is it only applicable to new storm water
discharges, or is it to be applied to all ASBS discharges owned or operated by the applicant? How are
private drains affected by this requirement? Additionally, the requirement is to meet Table B
[nstantaneous maximum limits as targets, The Ocean Plan states in 11.A.3 that “Compliance with the
water quality objectives of this chapter shall be determined from samples collected at stations
representative of the area within the waste field where initial dilution is completed.” Accordingly,
these targets are not intended as end of pipe offluent limitations, ate not enforceable as such and should
not be used as the design criteria. Also, Condition 2.d.(1) specifies “instantaneous maximum’ as the -
applicable concentration, but 2.d.(2) does not specify which Table B limiting concentration shall apply.
Since these are not intended in the Ocean Plan to be end of pipe measurements, please clarify if they
are intended to be guidance numbers or action levels for the purpose compliance with the Special

Protections.
Condition 2.d(2) requires a 90 percent reduction in pollutant loading from a baseline that is explained

as the effective date of the exception. Instead, the baseline should be set as a date certain so the
applicants have the ability to monitor and determine what the baseline shall be. There is also a danger
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in using a date to set the baseline because there are differences in the water quality in different seasons
of the year. One sample is not accurate enough to set'a baseline, which should actually be determined

- from a series of samples taken over time. The City respectfully requests that the State consider a

provision to allow a study to determine the baseline over the course of the first year past the granting .
of the exception to allow for an analysis and characterization of the storm water discharges. -

Condition 2.f on page B-4 provides that “[e]ducation and outreach make it a recommendation that the
‘public is adequately informed that direct waste discharges from private property not entering an MS4
are prohibited.” This statement is unclear, but more importantly, it suggests that private drains must
connect to an MS4 to be covered by the Exception, Is that:a correct interpretation? Is this intended to
prohibit storm water discharges and non-storm water discharges from private drains? Many if not most
private drains were installed to prevent soil erosion on bluffs and dunes and are essential for flood
control or slope stability. These factors must be considered when drafting the Special Protections and
in the environmental review. How does the State intend to address hundreds of privately owned draing
throughout the State needing to be re-routed to an established MS4? Will this be studied further in the
EIR? Rerouting all private drains to the MS84' may not be physically or economically feasible. As
suggested above, the Protections should include a variance or reasonable accommodation procedure
for unique or special circumstances. '

Condition 2.h.3 on page B-4 discusses the process for reporting storm water sampling results that -
indicate a cause or contribution to alteration of natural water quality. There is a 30 day deadline in an
iterative adaptive program for a discharger to revise its “plan™ fo incorporate modifications to the
“plan.” This document fails to define, however, the time frame that the Regional Water Board should
have to review the discharger’s submittal. It is highly recommended that there be a maximum 30 day
period for Regional Board, after which the discharger may assume the modifications are automatically
approved and proceed with implementing them. Any lost time of implementation while waiting for
approval could result in further impact to the ASBS and additional liability for the discharger. The
California Department of Fish and game follows a similar policy when an applicant submits a
Streambed Alteration Agreement request. - o -

 Please clarify the application of the non-stormwater discharge prohibition on Page B-5, condition 3.
Does this cover drains outside the MS4? Please also clarify how the report required under Condition
3.b relates to the SWMP/SWPPP “plan requirement.

Nonpoint Source Discharges

In the giossary, nonpoint sources are defined as “generally... sources that do not meet the definition of
point source”, yet point source is not a defined term. Please ptovide a definition,

The previous draft Special Protections (dated March 2008) inferred that nonpoint sources are those that
are not a part of the MS4. s that still the intention? Overall the application of the requirements to
drains that are part of and outside the MS4 (i.e. application to MS4, privately owned and operated, and
owned and operated by other public agencies), must be clarified throughout the Protections. Please
also clarify what constitutes prohibited nonpoint source discharges.
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In condition B.1.a.1, is the State intending to individually permit all of such discharges? Is there a size
threshold being proposed to limit the number of applicants to only those of greater threat? B.l.a.2
states that nonpoint source discharges must comply with all of the terms and conditions of these
Special Protections. Without a size threshold, this may prove to be an onerous task for the Water,
Board to review and approve for all discharge locations.

The Planning and Reporting requirements for nonpoint source dischargers in Section B.2 on page B-7
need to be clarified. As mentioned above, the requirements should be clarified to explain what types
of drains are covered under these requirements and who is considered the nonpoint source dischargers.
The applicants are not always the dischargers and the Special Protections should account for these .

issues,

Please define or clarify a “parks and recreation facility.” Further, how does the State intend to regulate
or account for the national parks system which may be included in the boundaries of the ASBS?

Part IV on page B~12 discusses Monitoring Requirements for all dischargers. As previous expressed in
these comments, applicability to discharges not a part of the MS4 is not clear, Please also clarify what

is meant by “all dischargers”,

Monitoring Requirements on page B-12 notably refer to Safety Concerns. Safety is always a high
priority for the City and therefore, it is appreciated that the State has included this aspect. This
condition should further clarify that some sampling locations may be infeasible due to terrain and
topography, or protection of sensitive habitats. Will the State consider a waiver or some other
alternative to sampling requirements for unique circumstances such as inaccessibility and consider the

cost benefit of conducting such sampling in less feasible and unsafe locations,

Monitoring Requii‘emcnts A.1 Core Discharge Monitoring on page B-13 states that runoff must be
collected during “a storm” event. Please clarify if this does in fact mean only one storm?

Monitoring Requirements A2 on page B-13 discusses flow monitoring, This requirement should
clarify municipal “and/or” industrial storm water outfalls and also needs to specify if it is only one
storm or more. A.2. b mentions a precipitation season. Is this the same as rainy season? Rainy season
and or precipitation season should be defined in the glossary. '

Monitoring Requirements A.3 on page B-13 discusses runoff samples from storm events. Condition
3.2.1 needs to clarify whether samples must be taken at end of pipe. Condition 3.2.2 discusses a five-
year period and should clarify the starting date for the five-year period.

Monitoring Requirements B.l.a on page B-14 requires sampling storm water prior to and during or
after a storm. ‘This requirement should be clarified slightly such that only the receiving waters are
sampled “prior to” the storm, as there will not be storm water runoff until during or after the storm.

Please clarify what is meant by “permit cycle” Monitoring Requirements B.1.c on page B-15.

Please clarify how the sediment monitoring on Page B-16 and the Waterfront and Marine Operations
on page B-11 apply to standalone piers with no other facilities.
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Regarding the Monitoring Requirements generally, will the State consider relaxation of monitoring for
some constifuents fo less frequently if they are found to be lower than detection limits or Table B?
Does the State expect.dischargers to monitor for Mercury and other similarly expensive analyses
. indefinitely? This could be cost prohibitive and unnecessary if not detected in initial tests. Perhaps the
State could evaluate the number of constituents and frequency of sampling so that dischargers could
better use those funds for additional programs that are more protective of the ASBS. Also it is not
clear how the State intends to incorporate “natural water quality” limits into these requirements,
Dischargers, including Malibu participated in the Bight 08 Regional Monitoring Program. It is not
clear how this effort will apply to providing comments to the EIR and Special Protections.

- Again, these comments should be addressed and‘prow}isions clarified as necessary before the Special
Protections can be analyzed as-mitigation measures in the EIR.

Thank you for dedicating: so much. time to this process. As you are aware the City has been and
continues to be actively involved in the early voluntary information gathering programs that are
integral to this process, including Bight 08 and the biological assessment study, and is committed fo
the success of the ASBS Exception procedure, The City appreciates the opportunity to provide public
comment and welcomes a continwing discussion with Board staff on the issues raised in this letter,

The City has placed and continues to view the environment and water quality as top priorities. We look
forward to working with you and protecting this valuable resource. If you have any questions
regarding this submittal, please contact Jennifer. Voccola, Senior Environmental Programs
Coordinator, at (310) 456-2489, extension 275 or Ivoccola@ei.malibu.ca us. :

Siny

»

Ji en
City Manager _
cc:  Christi Hogin, City Attorney
Bob Brager, Public Works Director

Jennifer Voccola, Environmental Programs Coordinator
Barbara Cameron, Grants Consultant '
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