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ASBS‘ Special Protections
Deadline: 9/1/06 Spm

August 31, 2008

e 1A
| T By SV{&;RCB
o eetitive Of
DAN ALBERT Ms. Tam Dodue, Chair ' .
Gouadimembers; - California State Water Resources Control Board

CHUCK DELL A SALA 1001 | Streat .
J"é%rgvu?\psmm Sacramento, CA 95814
CLYDE ROBERSON

%ﬁgmﬁn Subject: Comments on the Warking Draft- Staff Proposal - Specig| Protections for ASBS

Dear Chairperson Doduc:

Thank you for holding the August 15, 2006 scoping session in Monterey to obtain public input on
the scope and content of the enviranmenta! information which should be included in & proposed
draft mitigated negative declaration for the proposed ASBS Special Protections {Proposai) to
address storm water ang nanpoint source discharges, _ _

At the outset, we disagree with the suggestion that thare will be no significant environmental
impacts from the Propasal and that the functionally equivalent environmental document to support
this action can be a negative declaration, Instead, the physical facilities and opearationa| changes
that could be required as a resyt of the Proposal will have substantial adverse effacts on the
environment, with minimal it any corresponding benefit, as discussed below. For that reason, 3
negative declaration is not the approprigte environmental document far the Proposal, The
difference is important because there are severg| altematives that should be considered that woulg
avoid or reduce these significant effects as discussed below. Tile 14, California Code of
Regulations, Section 15252,

The process that the Board is currently following aiso is of substantial concem to the City. The
Auguet 15 meeting was noticed as a meeting to scope the environmental review yet staff used the
meeting as a time o

As discussed below, we disagree with this assertion. Howevaer, since tha substance of the
Propesal was emphasized at the public meeting, and given the uncertainty and ambiguity in your
intended process, the City will use thig Opportunity to comment on the broad Issues mised by the
Proposal, itself, in addtion to those issues that should be addressed in the enviropmentaj
document,

The Proposal establishes water quallty standards, regulations for storm water run-off ang
monitoring requirements that are not found in the Ocean Plan, the Porter-Cologne Act or any other
legally adoptad policy, regulation, plan ar guideline. The Board ig required to adhere to formai
fulemaking in adopting such = Proposal, and comply with the requiremants for amending the
Ocean Plan. :

The City shouid not be put in the position of guessing at the procedure that you will foliow and
whether or not we will have @n opportunity to comrnent further. Rather, the established formail
rulemaking process should be followed s9 that ajj affected parties are on notice as to when they
¢an comment and be heard, in accordance with their procedural and due pProcess rights
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that were heid in response to the Board's direction. We were expecting the Board to recsive o summary
of the comments from the workshops and implemant the rulemaking pracess to revise procedures or
fmake amendmeants to the Ocean Plar, Instead, we received the Proposal, which suggest that there may
be no opportunity to comment further, However, given the nature of the Proposal, the Bogrd neads to
follow through with ite ruiemaking abligations.

As Vice Chairperson Secundy stated at the August 15 meeting, this Proposal will have extreme financtal’
imphications, It will be costly for the State Board to implement such g program and it will be aimost
Prohibltively axpensive for the affected parties to Comply. As discussed in our previous submissions,
these costs have never basn considered as requirad by Water Code Sections 13170, 13241 and 13283,
Since the Proposal would impose requirements bevond those mandated by federal law, this cost-benefit
balancing is required both in connection with the proposed saoption of the Proposal, as wel| as when it is
implemented with respect to an individuzat discharger. City of Burbank v, State Water Resources Control
Board (200%) 35 Cal.4" 613, Furthermore, if this is Indesd an unfunded state mandste, as we beligve |t
s, the State will have to shioulder the entire cost for the program. Total program costs nesd to be
estimated, and made avallable o the stakeholders for comment, as a parf of CEQA review, as g
requirernent of the Porter Cologne Act and for budgetary purposes for the State. The cost associated
with this Proposal alone is enough to warrant a farmal rulemaking process.

We also object to the proposed retroactive application of the Proposal, by requiring an affected party to
have signed up for the "Special Protections” by May 31, 2006 and then, well after, prormulgating the rules
to which the party must adhere, The Clty of Monterey has asked for an exiension of time. I is unknown &
the extension will be granted, Draconian penalties for noncompliance are sat forth in the Propogal. This
aspact of the Proposal is transparent atiempt to penalize antifies such as the City that have objected to
the wisdom and legality of the Board's approach to ASES regulation.  This attempt to ride roughehod over
the City's legitimate objections is simply illegal and unfair,

compistaly on paper. Staff has not identified the “respongible parties * to whom this Proposal applies.
The City would like to see a ligt, Stsff admitted that the process and survey. they used 1o identify the
‘responsible parfies” was not formuiated for this purpose and was Imprecise. Then staff indicated that it
would use ite discretion or “best guess” to discern whether an allegad discharger was “large” and
therafore required to adhere to this Proposal or “smai” and nat required to adhere to the Proposal. So, i
Staff makes a best guess and detarmineas that a discharger is “large" thare will be miliions of doliars of
cost involved with compliance with the Proposal but i the discharger is “small than they can discharge
storm water without cost or adhering 1o the propased program. There ‘was no indication by Staff as to
whether direct or indirest dischargers are treated the same under this Proposal. Also, Staff wouldn't
identify whether the Proposal congerns discharges into the ASES or near the ASBS. Again, this is why a
formal rulemaking process is needed. ,

The Proposal aiso is ambiguous and confusing by appearing to redsfine the established criteria for
parmissible "stormwater” discharges under the faderal NPDES permitting program, The definition on
page 3 describas permissibie discharges as being "composed of natura] precipitation runoff” which taken
&lone wouid be generally consistent with the federal definition of stormwater, However, this term is then
moadified by defining it to constitute a discharge that does not “cause & statistically significant increase i
poliutant coneantrations in the receiving watar adjacent to the starm water tunoff as compared to the
reference stream.” Later, the Proposal states that permissible discharges must *be comparabla to
background levels.” This *no increase” criterion is completely different from the definition of permissible
stormwater discharges in the federa) NPDES regulations, and far more restriclive, The standard aiso
does not appear in the surrent Ocean Plan, and represente & de facto amendment to that plan subject to
Porter Colagne Act reqguirements.

Furthermore, the erltical determination of what wayid constitute a “reference stream’ is nowherg
#laborated in the Proposal other than being required to meet the vague ¢riterion of having “minimal
anthropogenic impacts”. Also prohibited are discharges from “anthropogenic activities to an ASBS
through saeps or springs...” Page 5, Just what this Proposed prokibion encompasses is nowhere
explained.




~ 00

08/31

oK) 0.

T0.47 FAL

 Asa result of these ambiguities and = generally confusing approach, it is impossible to tel! whether the

Proposal, in effect, will result \
environmental effacts resulting from foreseeable efforts to sither avoid or eontrol the discharge, or

whether ¥ is intenided to refiact'a mora reasonabie regulation with far fawer environmental effacts,

From the perspeciive of the Calffornia Environmental Quality Act (CEQA), the ambiguities and
uncertainties in the current proposal reflect inadequacies in the description of the project to be analyzed
in the environmental document, The project deseription must be accurate, stable and finite. As you
know, these requirements apply to functionally equivalent documents under certified programs. Titie 14,
Califarnia Code of Reguiations, Secfion 15262, The current project desoription as reflected in the

Proposal meets none of these reguiremanis,

Numerous speakers at past hearings including City staff have spoken 1o the serious problems associated
with past proposals as well as the current Proposal, [ will aftempt to briefly summarize the flaws that
Monteray fings the most significant with the Draft Starf Proposal:

First: There is no logical regulatory approach to address indirect dischargers. The answers that we've
receivad to our questions and concemns have basically bean a denial that any difference between diract
and indirect dischargers exists. Yet we have annofated those differences in jetters to the Board’.
Moreover, the differences are real and they are important, Specifically, the City cannot regulate
discharges that occur from cutfalls located outside of our jurisdiction. Therefore, there is no way for

- indirect dischargers to insure that the environmental improvements that one would hope wilt result from

the ASBS restrictions using the process that has heen presented to us. Yet significant costs will be
incurred,

From a CEQA perspective, we request that an altemative be considered that does not place an
impossible burden on municipalities by essentially requiring controts of pollution from sources that iegally
they cannot regulate, ‘

Second: The proposed “Special Protections” and the ass0ciated ‘exeception™ process is cumbersome
&nd unnecessary, since all of the affected municipalities are Invoived in the NPDES stormwater permitting
process. An exception carries with it the legal, social, and political stigma that the community is violating
the "one-molecule” prohibition.. Moareover, the process will be administratively burdensome and
duplicative of the established NPDES effort. Furthermaore, both of these processes are based ypon the
term “waste”. Thare hag been much said abouf what constitutes a waste, Yet there is no clear definition
of this term . We believe that there is a practicable definition of the term that lies somewhere between the

From a CEQA perspective, we request that an altemnative be considerad that would rely on the NPDES
stormwater permitting process, rather than the propesed exception procedure.

Third: We believe that there is a need to take a radically different 8pproach to the way that ASESs are to
be handled, The Board recently raceived a report entitied "The Feasibility of Numeric Effluent Limnits
Applicable to Storm Water Discharges* prepared by an impartial panei of expearts known as the "Blue
Ribbon Panel” (BR } The BRP conciuded that in mast eases, numeric effluent limits for municipalities
are infeasible. The BRP instead &ndorses a “"Best Management Practices” (BMP) based approach. This
wauld be based upon iMpiementing proven BMPs ang following up on the maintenance of those BMP's,
We agree with the BRP and we believe their conclusions are just as applicable to ASBS as they are
outside of them. The approach i ]
provides that discharges to “state water quality protection areas” (defined 1o inchide ASBSSs) are aithar to
be prohibited “or limited by the impasition of special conditions...”. Such special conditions could include
the specification of BMPs in the established NPDES permitting process. :

' Letter from Monterey Ciry Mayor Dan Albert o Chairperson Tam M. Dodue dated May 25, 2003,
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We recoghize that the Proposal references SMPs on page ‘iD, but like the redefinition of stormwater
discussed abgve, the discussion of BMPs Incorporates a requirement to achieve “natural water quality

Tha assertion in the Propasal that SB 512 established an absalute prohibition on ASBS discharges is
compietely at odds with the language of the statute which clearly aliows an alternative of establishing
“special conditions,” Nowhers does SB 512 sither state or imply that the exception approach is being
mandated, .

From a CEQA perspective, we request consideration of an alternative that relies on the MEP standard
setting process for NPDES stormwater permits, rather than establishing a de-facto discharge bar.

Fourth: The propasal should bulld in fiexibility where communities are able to divert fiows from an ASES
andfor treat those flows in arder to avoid & discharge of waste. Communities such as Manterey, Paclic
Grove and Pebble Beach are sertously investigating this opfion. You shouid not require us to spend
substantial sums of money to pursus an exception when there has not been enough time to analyze
whether we will be able to treat and/or divert our flows, As lang as communities are diligently pursuing
alternatives to discharging, this too should be part of the process. Under CEQA, the environmertzl
docurnent should evaluate the alternative of dalayed implementation in order to allow time for such

Eifth: The ASES Concept goes beyond faderal reguirements and is therefore both subject to the
economic analysis required by the Porier Cologne Act, and constitutes an unfunded State mandate. The
State dogs not have sufficient dedicated funding to address ASBS in the manner set forth  in the
Proposal, Fram a CEQA perspeciive. this consideration is similar to the second and third kams abave,
since It would lead to the development of an alternative based upon the federally established MEP
standard, implementad through the NPDES stormwater permitting process.

Sixth: We ebject to being subjected to the full burdsn of the monitoring requirements, particularty in
Jurisdictions such as Montersy where indirect upstream dischargers are the primary contributors, It's

Morsover, in many locations such oceanside collaction faciliies will not be physically or legally feasible, in
parficular given potential conflicts with Coastal Azt policies applicable to shoreline developments. This, in
tm, could requireé upstream interception of flows, such 25 the diversion of g stream or river, The

The environmental document should alse evaluate the enviranmertal impacts that wouid result from
having to cover large pisces of land with treatment facilities and datentian basins; the energy used 1o
build and operate these facilities including the impasts to our fragile electric grid; the air pollution that will
resuit from the electriclty heeded to pump and treat thig water; the construction and other impaets from
poteniial re-routing of stormwater lines; and the impacts fram the reduction of fresh water in same aress
or the incragse in ofher areas. Algo, the environmental document should evaluate the impaets to our
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sewage treatment plants if diversions are made o them, and the environmental impacts that woind resutt
if they were required to be expanded.

Furthermore, the anvironmantal docurnent should consider the environmentza| impacts that are being
made to each of the ASBSs from storm and non-storm water discharges and whether the impacts of the
proposed “cure” overshadow the benafits, Specificaily, experts that we've Spoken to at Hopkins Marine
Station and the Monterey Bay Aquarium doubt that there have bean any measurable deleterious effects
from storm and non-storm water digcharges to the Pacific Grove ASBS, and the environmental impacis
that wouid result from the proposed control measures arg therefore unnecessary and unwarranted.

On page 4 of the draft “Special Protections”, under nonpoint sources, there is a statement that no new
nanhpoint sources will be allowed. This wouid @ppéar {o run contrary to other stats poligies including
encouragement of coastal access - a land use confiict that must be eveluated. What are the
envirgnmental impilcations of such a prohibition? The Monterey Bay Aquarium or the cities recreation
bails could not have bean be built in their current location under these conditions because they wouid
increase runoff and are a nonpoint source. :

The cost and the ripple-through financlal impacts on communities carrying the burden of implementing

ASBS regulations is a significant factor and will have indiract environmental impacts. The costs for

implamenting the process as we understand It could run into millions of dollars. What are the - ;
environmental impacts from the parks that won't be maintained or the libraries hours that will nead to be

curtailed or the palice officers that won't be on the street because the local communities can't afford these

additional expenditures? .

In sum, we urge the State Board to take a substantially different approgch to regulating municipal
stormwater discharges to ASBSs - one that relies on the wel! established MS4 NPDES process. If the
Board decides to proceed with the Proposal, it will need to eomply with Porter Colagne Act and
rulemnaking procedurzal requirements, most importantly the balancing of economic factars. The
snvironmental impacts of foreseeable actions taken by dischargers in response to this expansive
reguiation need to be evaluated in the environmental document, together with alternative approaches that
would reduce or eliminate those impacts..

We appreciate thls oppartunity to comment on the scope of the environmental document being prepared
by the Board in connection with its Proposal, and look forward to further participation in the CEQA
process.

Sineerely,

Fr;dqgu:;r/l‘:};'d | T

City Manager

c Mayor and Clty Council

City Attorney

Directar of Plans, Engingering and Environmental Compliance

The Honorable Sam Farr ‘

The Honorable Jeff Denham, 12™ District State Senate, State Capitol Bldg Room 3078,
Sacramento, CA 95814

The Honorable Abel Maldonado, 15% District State Senate, 590 Calle Principal, Monterey, CA
93940 o

The Honorable John Laird, 27" District State Assembly, 99 Pacific Street, Suite 555-D, Monterey,
CA 93840

Jim Colangelo, City Manager, Pacific Grove

Rich Guilien, City Manager, Carmel-By-The-Sea

Mark Stilweli, Pebbie Beach Company _

Yvonne Hunter, Policy Developrmant/Legislative Representative, League of CA Cities, 1400 K
Street, Sulte 400, Sacramento, CA 856814 .




