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Subject: COMMENT LETTER - POLICY FOR TOXICITY ASSESSMENT ]-\.ND
CONTROL

should generally be applied to storm water discharges unless a
Regional Board finds specific factual reasons to support using
100% storm water. To further clarify, we also suggest the Policy
include specific conditions when mixing zones or dilut ion credits
standard should NOT be applied . Some examples of t h e s e condi tions
include:

a ) When a storm water discharge makes up the majority o f the
flow or volume of the receiving water body;

b ) When the initial zone of dilution is large enouqh to
preclude clear passage of threatened and/or endangered species
through the water body; and

c ) When there is no natural mechanism for flushing of the
water body.

We have consistently identified the need for California's
water programs to consider the s ignificant contribution of
deposition from aerial and mobile sources in storm water
toxicity . Substantial research continues to show that sources
such as automobile brake pads, and their contribution of metals,
are key sources of toxicity. These sources are beyond the
immediate control o f facility operators whether that operator be
a public agency, private businesses , or municipality.

We believe that any toxicity policy must recognize that the
reduction of toxicity , especially in urbanized , areas mu s t come
from holistic changes such as the DTSC brake pad program created
by SB 346 (Kehoe. ) Absent this approach, the mul tiple testing
requirements of the Toxicity Policy will mere ly affirm what we
already know: first flush urban storm water runoff is toxic .
Instead, we believe the policy should focus on promoting
transformational changes and using toxicity testing tha t actually
seeks to measure a true impact to receiving waters .

I n summary, we believe that allowing Regional Boards
a u t h o r i t y to use an IWC=100% effluent, in most si tuations, is an
incorrect application of WET testing procedures. This approach
lacks scientific basis and is not a good method of predicting
receiving water impacts. Regional Boards have incons istently
applied toxicity testing creating uncertainty for regulated
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Subjecc: COMfvIENT LETTER - P OLICY FOR TOXICI TY ]I,.SSESSMENT AND
CONTROL

p arti e s. I n a ddi t i on , we believe the Toxic ity Policy should
promot e tra nsfor mational changes in h ow stor m wa t e r toxicity i s
a ddres sed. If y ou have q uestions or conce r ns rega r d i ng thi s
le t te r pl eas e contac t Brian Gordon at (619 ) 53 2 -2 27 3 o r Ch r i s
Haynes a t 61 9 53 2 - 2 2 85.

Enclosure s: 1. DoD REC Comment Lt r da t ed Nov 18 , 2010
2 . Navy Regi on Southwest Comment Ltr d a t.e d Jan 21 , 2 011
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Subject: COMI\.-1ENTS ON THE DRAFT POLICY FOR TOXJCITY ASSESSMENT AND
CONTROL

On behalf of the Department of Defense (DoD) Regional Environmental Coordinator
(REC) in Cal ifornia, we appreciate this opportunity to provide the comments below on the Water
Board 's Draft Policy for Toxicity Assessment and Control.

In the Water Board's Staff Report on "Policy for To xicity Assessment and Control"
Project Background Section identifies the triggering event for this draft policy as the renewal of
two NPDES permits for two publ icly owned treatment plants (page 5 and 6). While chronic
toxicity may be an established problem with discharges from pub licl y owned treatment plan ts,
the staff report never indicates there is a demonstrated problem with chronic toxici ty from storm
water discbarges. The proposed four chronic toxicity tests per year for storm water discharge
(Pall HI, Secti on B.3, page 14) should not be required until it is established tbat chronic toxicity
from storm water run-off has the reasonable potential to cause or co ntribu te to an excurs ion
ahove the chronic toxicity objective.

Should the state elect to move forward with the chronic toxicity mon itoring requirements
for storm water discharges, the definition for "instream waste concentration" (page 2, Definition
H.) should be revised to clarify storm water discharges can only be assessed after considering
mixing in the receiving water, and read as follows:

"Instream waste concerqration ([We) is the concentration of a toxicant or effluent in the
receiving ~vater af ter mixing (the inverse of the dilution factor). For discharges other than
stormwater, a discharge of 100% effluent will be considered the IWC whenever mixing zones or
dilution credits are not authorized by the applicable Water Board. "
The draft policy allows Regi onal Water Bo ards to determine "reasonable potential" by appl ying
toxicity testing to whole effluent storm water runoff instead of considering the actual exposure to
aquatic life. Storm water discharges are generally short term , intermittent discharges that
typically do not cause toxicity in receiving waters after mixing. Applying toxicity tes ting and
objectives direc tly to storm water discharges is ov erly con servative and will result in reasonable
potentia l de terminations that do not reflect actual affects to aquatic life. The acute and chron ic



toxici ty reasonab le po tentia! analyses and effluent limitat ions for storm wate r discharges and
other intermittent , sho rt term discharges should be performed on the effl uent after consi dering
the mixing that occurs in the receiving wa ter. Th is will provide for the consist ent sta tewide
applicatio n of to xicity limita tions and objec tives and prevent the applic ation of ove rly
conservative stand ards that are not based on reaJ impac ts to beneficial uses.

In add ition, we would re quest that the po licy on compliance schedules be modified to
recognize the diffe rences between acute tox ici ty and chronic toxicity. As currently wr itten, a
discharge r with exis ting toxicity moni toring requirements is ineligible to receive a compliance
sc hedule . This would mean that a discharger with exis ting acute toxicity mon itoring
requirements wou ld not be eligib le for a compliance schedule for the proposed chron ic to xicity
requirements. The SWRCB 's "Policy for Complia nce Schedules in NPDES Perm its" allow- for a
compJiance schedu le fo r a new permit limitation "more str inge nt than the limitation previo usly
im posed." We be lieve requirin g com pliance with chronic tox icit y tests constitutes a more
stringent limitation tha n a prev iousl y imposed acute to xicity limitation. As such, we propose
insert ion of the word "chronic" into the las t sentence of Part Ill, Secti on B.4 (page 14) so it
wo uld read :

"Phase J and Phase fJ MS4 dischargers and individual industrial storm w alt'(

dischargers with existing chronic toxicity monitoring requirements are n OT eligible to receive a
compliance schedule."

Plea se direct any quest ions or con cerns yo u may have reg arding this letter to Mr . Mi c hael
Huber at (6 19) 532- 2303 .

Q~l~
c .i, STATHOS
By Direc tion
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Subject: Comment Letter - Policy for Toxicity Assessment and Control

On behalf of the Commander. Navy Region Southwest (CNRSW), we appreciate the
opportunity to provide comments below on the Water Board's Draft Policy for Toxicity
Assessment and Control. We previously submitted comments on the draft policy in August
2010. The comments in this letter address our concerns with economic considerations associated
with the policy, and the unguided discretion provided to Regional Boards in utilizing 100%
effluent as the Instream Waste Concentration (IWC).

Economic Considerations

We believe that theState Board should not adopt this policy until it considers the full
costs of implementation/compliance similar to how the Air Resources Board quantifies the costs
of its proposed air quality regulations. The Staff Report provides very little consideration of the
costs associ ated with compliance where chronic toxicity limitations are included in permits. This
is particularly true if the policy provides discretion to the Regional Boards to apply chronic
toxicity limitations where the IWC=IOO effluent. We question whether or not compliance in this
situation for storm water discharges is even consistently feasible with costly treatment and
whether diversion to sanitary sewage systems is the only method to achieve compliance, if th is
option is even available. These potential costs were not considered in the Staff Report. We have
in the past provided a number of written letters to the State and Regional Board concerning this
issue. We also point to the fact that should Regional Boards apply chronic toxicity limitations
utilizing an rwC=l00% effluent for storm water discharges from general urban populated areas it
may have tremendous costs both fiscally and socially.

We further believe that implementation of this standard may have serious impacts on the
ability of several of our major installations to conduct their missions as it may prevent the ability
to do ongoing maintenance activities that are a standard part of home-porting.



lnstream Wa<;te Concentrati0£l

The draft policy inappropriately provides the Regional Boards unguided discretion in
utilizing whole effluent toxicity (WET) testing on discharge samples in which the instream waste
concentration (IWC) is equal to 100% effluent. We believe that this is a misapplicat ion of WET
lesting procedures in predicting receiving water community impacts and are concerned that this
requirement would be applied in a non-uniform or inappropriate way. The allowance for Board
discretion is fou nd in the second version of the Policy which defines the Instream Waste
Con centration a'>:

"Instream waste concentration (!We) is the concentration ofa toxicant or effluent in the
receiving water after mixing (the inverse of the dilution fac tor). A discharge of 100%
effluent will be considered the !We whenever mixing zones or dilution credits are not
authorized by the applicable Water Board."

This definition was altered from the first version of the Draft State Policy by inclusion of
the second sentence, thereby allowing Water Boards authority to make tbe IWe= I00% effluent.
According to the Staff Report on the Draft Policy, the underlying rationale to use an rwc= I00%
effluent wac; for " . . .water for which mixing zones would not be allowed (e.g., ephemeral and low
flow streams, impaired water bodies)". However, this or any other rationale has not teen
included in the policy and the historical usage of toxicity testing in the State has shown that
Regional Boards will inconsistently utilized the IWC=lOO% effluent tox icity testing on all
manner of rece iving water conditions so that there is no standardized approach for toxicity
testing. As a member of the regulated community it would be difficult or impossible to know in
advance what standard would be applied. The Staff Report on the Draft Policy identifies
numerous examples of current and historical requirements to evaluate toxici ty at an I\VC=l000/0,
regardless of receiving water conditions, and there is no discernible, predictable regulatory
pattern. This data also includes discharges from Navy facilities that are also subject to WET
resting of an IWC== I00% effluent, even though receiving water conditions warrant mix ing zones
o r dilution credits.

We believe that WET testing is appropriate for evaluating potential impacts in receiving
water when the stated methods, conditions, and evaluations for WET testing are conducted in
accordance with how the EPA's Toxicity Support (TSD) Document, Percent Minimum
Significant Difference (PMS D) Document, and Test of Significant Toxicity (TST) Document.
These documents identify methods, data, and study results designed to show that WET testing is
appropriate for predicting receiving water community impacts. The testing in all of these EPA
studies evaluates the Instream Waste Concentration (lWC) against a control sample, where the
" !We is the concentration ofa toxicant or effluent in the receiving water after mixing. The IWC
is the inverse of the dilution factor. It is sometimes referred 10 as the recei ving water ~

concentration (RWC)." We agree that WET testing results can be used for the purpose or .
hypothesis testing that wil l successfully predict receiving water impacts when the test sa~m~le IS

the IWe. However, we do no t agree that a 100% effluent sample collected at the end-of-pipe

represents the rwe.



The Navy's position on this point is based on the EPA's stated goals, hypothesis testing,
and its own extensive research and datasets used to develop WET test methods and gu idance. To
our knowledge the EPA has never published data or an evaluation of the use of 100% effluent
samples in predicting receiving water impacts. In particular, the EPA's TSD specifically points
ou t the efficacy of its large database and WET tests conducted on samples that were correctly
diluted to their ambient condition and the appropriateness of considering dilution:

"Together, these studies comprise a large data base specifically collected to determine the
validity of toxicity tests to predict receiving water community impact. Inorder to address
the correlation of effluent and ambient toxicity tests to receiving water impacts, EPA
evaluated the result" of the studies discussed above [291. The results, when linked
together, clearly show that if toxicity is present after considering dilution, impact wil I also
be present."

The Navy conducted its own extensive research, described in a 2006 report and provided
to theSan Diego Regional Board, which conclusively showed that WET testing of 100% storm
water effluent was net predictive of effects in an estuarine environment. The Navy's study
showed that 34% of 64 acute toxicity tests conducted on 100% effluent samples failed (using (­
testing for significance) even though acute toxicity was never found in 129 receiving water
samples collected adjacent to outfall pipes. The Navy's data also showed that 90% of 40 chronic
toxicity tests conducted on 100% storm water effluent samples failed even though chronic
toxicity testing was found only twice in 60 (3%) receiving water samples collected adjacent to
outfall pipes. The major difference in results between WET tests conducted on 100% effluent
and WET tests conducted on receiving waters clearly shows a lack of rest predictability. This
result was the basis for the Navy recommending that samples be measured in the ambient or
adjusted for true exposure conditions in the receiving environment (i.e., samples that represent
the IWC) when performing WET testing instead of using 100% effluent.

The reason end-or-pipe 100% effluent tests are not predictive of effects in the receiving
environment is that they do not account for the true exposure conditions that organisms in the
receiving environment are subject to during storm events. While the permit-required WET tests
in the study were conducted on lOO% storm water over a 96-hr period, organisms in the receiving
environment were subject to 100% effluent on the order of minutes, if ever, and typically at
effluent concentrations less than 5% for periods of less than 12 bours. Additionally, there is a
well-known capacity of estuarine waters to mitigate the toxic effects of pollutants through natural
complexation (biotic ligand model) that is not taken into account in WET testing procedures on
100% effluent,

In summary, we believe that allowing Regional Boards authority to use an IWC= IOO%
effluent is an incorrect application of WET testing procedures and lacks scientific basis as a good
method of predicting receiving water impacts. In addition, Regional Boards have inconsistently
applied toxicity testing to IWC=IOO% effluent, creating uncertainty for regulated parties.
Finally, chronic WET testing on 100%effluent is an inappropriate and unproductive testing
method because storm water discharges will almost always fail even though there may be no
impact in the receiving water. We therefore urge you not to grant the Regional Boards authority



to allow IWe=] 00% effluent, or at minimum provide clear direction when an IWe=100% can be
utilized (e.g., ephemeral and low flow streams, impaired water bodies ).

If you have questions or concern regarding this Jetter I can be contacted at (6 19) 532-
2273.

Sincerely

~~~G~--
By direction




