
1 

 

 



2 

 

August 21, 2012 

 

Chair Hoppin and Board Members 

State Water Resources Control Board 

1001 I Street, 15th Floor 

Sacramento, CA  95814 

[Sent via email to commentletters@waterboards.ca.gov and phann@waterboards.ca.gov] 

 

Re: Comments on the Policy for Toxicity Assessment and Control Public Review 

Draft Dated June 2012 

 

Dear Chair Hoppin and Board Members, 

 

On behalf of the undersigned groups, we submit the following comments on the draft Policy for 

Whole Effluent Toxicity Assessment and Control (“Draft Toxicity Policy” or “Draft Policy”) 

released June 2012.  We appreciate the opportunity to provide these comments. 

 

A statewide toxicity policy is desperately needed and is long overdue. In fact, this policy could 

arguably be the most important action that the State Water Board will consider this year.  As 

seen on the map of impaired waterbodies from the 2010 Integrated Report — Map of Impaired 

(“303(d) Listed”) Waters for Toxicity in California (Attachment 1), captured from the State 

Water Board’s own website, numerous waterbodies throughout the state are impaired by toxicity. 

In fact, toxicity has been observed in all nine regions according to a report released by the 

Surface Water Ambient Monitoring Program (SWAMP) November 2010 entitled Summary of 

Toxicity in California Waters: 2001-2009.
1
 Of the 992 sites assessed by the SWAMP program, 

473 sites (48 percent) had at least one sample where toxicity was observed and 129 sites (13 

percent) were classified as highly toxic.
2
  

 

While considering a 2003 petition by the Los Angeles County Sanitation Districts that 

challenged the overall propriety of numeric limits for chronic toxicity in discharge permits, the 

State Water Board declined to make a determination on the issue and promised to make a final 

ruling on the matter within 12 months. Thus, we have been eagerly awaiting its release for nine 

years, writing dozens of comment letters asking for a policy, and seeing renewed publicly owned 

treatment works (POTW) NPDES permits adopted without numeric effluent limits for chronic 

toxicity. Meanwhile, the list of California waters impacted by toxicity lengthens. Toxicity limits 

are the safety net in discharge permits. These limits would identify discharges with toxic effluent 

that have aggregate negative impacts on aquatic life, even though they may meet the limited list 

of California Toxics Rule (“CTR”) priority pollutant limits. We are pleased the State Water 

Board is moving forward with a toxicity policy at this time.  

 

The undersigned are very supportive of many aspects of the Draft Policy. It is based on sound 

science, such as the whole effluent toxicity (WET) test methods, which has withstood peer-

                                                 
1
 J. Hunt et al. Summary of Toxicity in California Waters 2001-2009 Prepared for Surface Water Ambient 

Monitoring Program November 2010. Page 2. 
2
 Ibid. 2 
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3 

 

review and legal challenges.
3
 We support the Draft Policy’s use of the EPA’s Test of Significant 

Toxicity statistical method (“TST Method”), which is a peer-reviewed statistically superior 

approach to current methods because it regulates the instances of both false positives and false 

negatives that may result from toxicity testing.
4
 The TST Method also encourages transparency 

and good lab practices for improved statistical certainty. In addition, conversion to this method 

would not put significant additional cost burden on permittees for testing because the proposed 

testing methods are less expensive than current methods. The TST Method also provides a clear 

objective that can easily be translated into limits that Regional Water Boards can incorporate into 

permits.  

 

However, we are disappointed that the majority of the concerns we expressed in our January 21, 

2011 letter have not been addressed. First, the proposed toxicity limits do not apply to all 

NPDES dischargers who contribute to toxicity in our state’s waters. Specifically, dischargers not 

meeting the reasonable potential analysis (RPA), dischargers to channelized waterways, and 

storm water dischargers are not required to meet the numeric toxicity limits. Also, we are 

concerned that the Draft Policy does not facilitate timely enforcement of the chronic toxicity 

effluent limitations. Finally, we urge the State Water Board to remove the allowance for 

compliance schedules within the Draft Policy. Toxicity limits should be implemented as soon 

after adoption and approval as possible, so dischargers get on an immediate path to water quality 

standards attainment.  These comments and others are detailed below. 

 

I. Numeric Effluent Limitations 
The toxicity objectives established in the Draft Policy should be included as effluent limits 

in all NPDES permits. 

 

We are deeply concerned that the Draft Policy applies the chronic toxicity limits to major POTW 

facilities, but not to storm water permittees (both municipal separate storm sewer systems 

(“MS4”) and industrial), or POTWs deemed “insignificant dischargers.” This is a major flaw 

because the Draft Policy will not place limits on some dischargers having the greatest potential 

to contribute toxicity to waterways. The presumption under the Clean Water Act is that numeric 

effluent limits will be the tools used to limit the discharge of pollutants, particularly toxic ones. 

(CWA Section 101(a)(3)). A numeric toxicity limit is the most protective regulatory strategy for 

aquatic life because it provides a clear and enforceable standard. Thus, the Draft Policy should 

require toxicity limits for all NPDES dischargers, with limited exceptions. 

 

                                                 
3
 In the United States Court of Appeals decision on Edison Electric Institute, et al., Petitioners v. Environmental 

Protection Agency, et al. Respondents 391 F.3d 1267, 4-5 (D.C. Cir. 2004), the court sided with EPA, stating “In 

designing and refining the WET test methods, EPA sought to minimize the effect of organic idiosyncrasy by taking 

experimental and statistical precautions. The crux of petitioners' complaint is that EPA has not gone far enough. We 

disagree, and therefore deny the petitions for review.” 
4
 USEPA. 2010. National Pollutant Discharge Elimination System Test of Significant Toxicity Technical Document. 

EPA/833/R-10/004. USEPA Office of  Wastewater Management. June 2010 Washington DC. “This objective 

requires additional RMDs regarding acceptable maximum false positive (ß using a TST approach) and false negative 

rates (a using a TST approach).” Page xii 
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The Draft Policy should include effluent limits and monitoring requirements for storm 

water dischargers. 

 

The Draft Toxicity Policy has taken a big step backwards from the previous draft, as it no longer 

requires toxicity monitoring requirements in MS4 and individual industrial storm water permits; 

it merely recommends that these dischargers implement a monitoring program (Draft Policy at 

Page 13). Our primary concern, as stated in the past, is that the Draft Policy does not require any 

numeric toxicity limit for stormwater dischargers. Excluding storm water dischargers from the 

Draft Toxicity Policy requirements is inappropriate and will be truly ineffective in reducing 

many instances of toxicity throughout the state. 

 

Storm water and urban runoff often contain metals, oils, pesticides, and other contaminants that 

can be extremely toxic to aquatic life. For example, the contaminants in both wet-weather and 

dry-weather flows into Santa Monica Bay have elicited toxic responses in marine organisms such 

as giant kelp, red abalone, and purple sea urchins.
5
 Despite the numerous narrative water quality 

standards aimed to protect beneficial uses, there are many California waterways listed as 

impaired for aquatic toxicity on the CWA §303(d) list, as shown in Attachment 1. MS4 

discharges are often a source of this receiving water impairment. In Region 4, for instance, 

almost all of the TMDLs established for toxic pollutants and “toxicity” list MS4s as a 

responsible party. Thus it is clear that MS4 permittees have the potential to cause or contribute to 

aquatic toxicity and should be regulated appropriately. 

 

We urge the State Water Board to require numeric toxicity limits for storm water dischargers 

within the Draft Policy. Also, the Draft Policy should reinstate the toxicity monitoring 

requirements, as was included in previous drafts. At the very least, the Draft Policy should 

encourage Regional Boards to evaluate storm water discharges to determine if there is reasonable 

potential to cause or contribute to aquatic toxicity. If toxicity is found, Regional Water Boards 

should have the ability to include a numeric limit, as was the case in the October 2010 draft of 

the Draft Toxicity Policy that stated “the applicable Water Board has the discretion to apply 

numeric effluent limitations for toxicity in these permits” (November 2010 Draft Policy at Page 

13).  Although this may be the intent, it is unclear. 

 

The Draft Policy should include provisions to minimize toxicity caused by agriculture.  

 

Likewise, toxicity effluent limits and monitoring requirements should also apply to agricultural 

dischargers, another major source of toxicity in the environment. According to SWAMP’s 

November 2010 report, agricultural and urban areas had significantly more sites with a greater 

magnitude of toxicity than receiving waters in less developed areas.
6
 In the 2000 National Water 

Quality Inventory, states reported that agricultural nonpoint pollution is the leading source of 

water quality impacts on surveyed rivers and lakes, the second largest source of impairments to 

                                                 
5
 Bay, S., D. Greenstein, S. Lau, M. Stenstrom, and C. Kelley. 1996. Toxicity of dry weather flow from the Santa 

Monica Bay watershed. Southern California Academy of Sciences 95:33-45, Quoted in Impacts of stormwater 

discharges on the nearshore benthic environment of Santa Monica Bay. By Kenneth C. Schiff, et al. Southern 

California Coastal Water Research Project Biennial Report 2001-2002 
6
 Ibid. 3. 
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5 

 

wetlands, and a major contributor to contamination of surveyed estuaries and ground water.
7
 

Attachment 1 clearly illustrates that most waterbodies in the Central Valley are impaired by 

toxicity.  

 

Identification of the sources of toxicity is necessary before successful source abatement measures 

can be implemented as required under the SIP. The Draft Policy merely recommends 

channelized dischargers monitor for chronic toxicity four times per year. At a minimum, the 

Draft Policy should require monitoring. A discharge that does not violate a discrete, chemical-

specific water quality standard but nevertheless causes or contributes to acute or chronic toxicity 

should trigger the discharger to initiate a toxicity identification evaluation (TIE) or even some 

less formal procedure to identify the nature and source of the runoff toxicity. 

 

The threshold between major and insignificant dischargers should be 500,000 gallons per 

day. 

 

The Draft Policy considers non-continuous dischargers and dischargers that discharge less than 

one million gallons per day (MGD) as “insignificant dischargers.” This threshold is 

inappropriately high and arbitrary. The Draft Policy should not assume “major POTW” facilities 

are the only facilities with a high risk of toxicity. The discharge of a lesser amount, such as 

900,000 gallons per day in a stream or enclosed waterbody is hardly insignificant. Many types of 

facilities that discharge much less than one MGD have clear reasonable potential to contribute to 

exceedances of standards.  

 

Also, the Draft Policy defines “insignificant dischargers” as “discharging entities that are 

deemed a very low threat to water quality by the applicable Water Board.” However, the Draft 

Policy does not give clear criteria for what constitutes a “low threat.” The criteria for being 

deemed a “major” or “insignificant” discharger should not be based solely on effluent flow; there 

are other factors related to water quality that should be considered, such as the nature of the 

discharge and its contribution to flows in receiving waters. Non-major dischargers can be the 

dominant source of flow in a waterbody, thus they can have a huge impact on aquatic life if they 

discharge toxic effluent. Also, many regions of the state only have POTWs discharging less than 

one MGD. Under the Draft Policy these areas would have much less protection and would not be 

subject to the same regulation as other POTWs, even though these “insignificant dischargers” 

may have a significant impact on a waterbody. Thus, the Draft Policy should incorporate chronic 

toxicity objectives as enforceable limits to non-major and intermittent dischargers as well (at 

least for all discharges of 500,000 gallons per day or greater). At the very least, the State Water 

Board should add clarifying language and criteria for which discharges constitute a “low threat” 

and require monitoring for POTWs discharging more than 500,000 gallons per day, regardless of 

the outcome of the RPA.  

 

The Draft Toxicity Policy should not employ the reasonable potential analysis (RPA) 

approach to determine if numeric limits should be placed in NPDES permits. 

 

                                                 
7
 Quoted in USEPA, 2005. Protecting Water Quality from Agricultural Runoff. EPA 841-F-05-001 USEPA 

Nonpoint Source Control Branch (4503T). March 2005 Washington, DC.  
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6 

 

The Draft Policy requires a RPA before requiring toxicity limits, except for major POTWs. As 

mentioned in previous comments, the Draft Policy should eliminate the use of RPA for 

determining whether or not to include toxicity limits. Reasonable potential to cause or contribute 

to aquatic toxicity should be presumed for all discharges based on the nature of the discharge 

using the Boards best professional judgment (BPJ). Most importantly, toxicity tests act as a 

“safety net” in the NPDES program. Toxicity tests can capture potential impacts from the 

aggregate effects of low concentrations of multiple contaminants and impacts of contaminants 

that are not given limitations in NPDES permits. The California Toxics Rule only contains 126 

priority pollutants despite the fact that tens of thousands of chemicals are in use in a given year, 

and only a small subset of the priority pollutants are included with effluent limits in permits. 

Since toxicity testing should capture the toxic effects of any constituent, it is the only water 

quality test that addresses complex effluent from many POTWs and agricultural and storm water 

runoff. Thus, it is critical that toxicity monitoring and toxicity effluent limits exist in all NPDES 

permits, regardless of RPA analysis findings. Furthermore, we do not see the logic in adding the 

requirement to conduct RPA, given that previous toxicity limits (acute limits in particular) were 

included in NPDES permits without the RPA requirement.  

 

The Draft Policy should include the definition of “small community” established in the 

California Water Code.  

 

The Draft Permit offers exclusions from performing RPA for dischargers listed in Part III(A)(9) 

of the Draft Policy (e.g., small communities, insignificant dischargers, categorical exceptions, 

and case-by-case exceptions) (Draft Policy at Page 6). The Draft Policy defines small 

communities as communities with populations of 20,000 or less, and a median household income 

(MHI) below 80 percent of the statewide median household income. It also allows communities 

with MHI above 80 percent to be considered disadvantaged on a case-by-case basis. According 

to the State Water Board’s revised economic analysis, 53 out of the 465 NPDES dischargers in 

California are expected to be classified as “small communities” under the Draft Policy.
8
 This is a 

significant percentage of the state’s POTWs and allows for a loophole in the policy. As an 

example, assuming an average per capita water consumption of 232 gallons per capita per day in 

California
9
, subtracting 42 percent of this amount for residential demand for outdoor usage

10
, a 

community of 20,000 people could generate an average of 2.6 MGD, which is over two-and-a-

half times the threshold of major discharger. There is no reason a community generating more 

than one MGD should be excluded from toxicity limits. For this reason, we believe the Draft 

Policy should, instead at a minimum, narrow the definition of “small community” by utilizing 

the definition of established under Water Code section 13385, subdivision (k). As described in 

the Policy for Toxicity Assessment and Control Draft Staff Report and Environmental Checklist, 

the Water Code describes “small community” POTWs as POTWs serving a population of 10,000 

or less, or serving a community located in one or more rural counties and also requires that these 

communities must also have 20 percent of the community’s population living below the poverty 

level or with an unemployment rate of 10 percent or more (Draft Staff Report at Page 60). If the 

                                                 
8
 Acquired through email correspondence with State Water Board staff dated Aug 10, 2012. 

9
 Public Policy Institute of California. Lawns and Water Demand in California. California Economic Policy Vol 2, 

No. 2. ed. Ellen Hanak and David Neumark. July 2006. http://www.ppic.org/content/pubs/cep/ep_706ehep.pdf 

Accessed Aug 17, 2012. Page 3. 
10

 Ibid. Page 4  

http://www.ppic.org/content/pubs/cep/ep_706ehep.pdf
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7 

 

State Water Board retains the current definition, it should at a minimum exclude communities 

with a POTW discharging at a rate equal to or greater than one MGD from this exemption. There 

is no reason a small community that generates significant volume of discharge should be 

exempted from requirements that are critical for protecting beneficial uses. 

 

The Draft Policy lacks clarity on how often the RPA will be applied to dischargers. 

 

The Draft Policy does not explicitly state how often dischargers will be required to perform 

RPA. It may be misconstrued that a discharger who performs RPA once will be exempted from  

ever having to conduct a RPA again. Such a complete exemption would exclude these 

dischargers even if they are contributing to toxicity in waterbodies. We do not believe this is the 

intent, so we request clarification to close this possible loophole. Should the State Water Board 

decide to retain this requirement, we suggest the Draft Policy include clarifying language that the 

RPA will be conducted every five years when a permit comes up for renewal, and that data used 

to perform the RPA will be collected prior to permit issuance. 

 

Acute toxicity limits should be required in areas where dilution credits are applied to 

chronic toxicity. 

 

The Draft Policy gives Regional Water Boards the discretion to require RPA for acute WET 

testing. However, there are situations where acute WET objectives would potentially be the more 

protective toxicity end point for discharge, and should thus be required in all NPDES permits. 

The Sacramento and San Francisco Bay regions are examples of areas where dilution credits are 

given for chronic toxicity. In these situations, chronic testing is performed with dilution credits 

applied to tested concentrations, while acute testing should be required without these credits 

applied. If a region has such a dilution credit applied to chronic toxicity, it would be possible for 

acute toxicity testing to show toxicity in situations where chronic toxicity is not demonstrated. 

The Draft Policy should be revised to require acute toxicity objectives in addition to chronic 

toxicity objectives in permits where dilution credits are applied. Also, dilution credits should 

never be applied to acute toxicity because the toxicological effect of morbidity is too severe. 

Otherwise, mixing zones could be completely devoid of many species of aquatic life. 

 

II. Monitoring Requirements 
The Draft Policy should require all stormwater permittees and agricultural dischargers to monitor 

using the TST Method, and take remedial action if an exceedance is noted.  Currently, the Draft 

Policy requires only stormwater and agricultural dischargers, who are already conducting 

toxicity testing, to implement the TST Method.  This is inappropriate and illegal.  

 

Storm water permittees should be required to conduct toxicity testing, regardless of 

whether they have existing toxicity monitoring requirements. 

 

Federal law mandates that permits issued to MS4s must require management practices that will 

result in reducing storm water pollutants to the Maximum Extent Practicable, yet at the same 

time, requires that non-storm water discharges be effectively prohibited from entering the MS4. 

Specifically, MS4 permits (1) “shall include a requirement to effectively prohibit non-stormwater 
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8 

 

discharges into the storm sewers” and (2) “shall require controls to reduce the discharge of 

pollutants to the maximum extent practicable, including management practices, control 

techniques and system, design and engineering methods, and such other provisions as the 

Administrator or State determines appropriate for the control of such pollutants.”
11

 

 

In California, storm water discharges from MS4s and industries have been identified as a 

probable source of impairment in an estimated 1,326.27 miles of rivers, streams, and creeks.
12

  

Presently, only a portion of MS4 and individually permitted industrial storm water dischargers 

are required to conduct toxicity monitoring, with requirements varying among dischargers.  

Therefore, the Draft Toxicity Policy will require a very limited amount of stormwater permittees 

to monitor using the TST Method.  Not requiring stormwater permittees to conduct toxicity 

monitoring does not meet the MEP standard, and is illegal.   

 

We urge the State Board to require all individual industrial stormwater dischargers and Phase I 

and II MS4s that discharge to inland surface waters, enclosed bays, and estuaries be subject to 

minimum toxicity monitoring requirements. The October 2010 draft more appropriately 

addresses this issue by requiring four toxicity tests each year of the permit cycle.  At a minimum, 

the State Board should revert to this previous language.  In addition, a failing test result should 

lead to changes in the abatement and mitigation measures currently contained in MS4 and 

individual industrial storm water permits.  As currently drafted, remedial measures are only 

recommended.  

 

Agricultural Dischargers should be required to conduct toxicity testing, regardless of 

whether they are currently required to monitor for toxicity. 

 

The State and Regional Water Boards are required under Water Code sections 13269 and 13369, 

and the Policy for Implementation and Enforcement of the Nonpoint Source Pollution Control 

Program, section 2, subsection C to issue WDRs, conditional waivers, and conditional 

prohibitions that require the implementation of various requirements to mitigate significant 

environmental impacts, degradation of surface water quality, and the potential hazard to the 

public health or safety.
13

  Unfortunately, these permits have done very little to control runoff.  

Chronic and acute toxicity in California has been directly linked to pesticides in agriculture 

runoff.
14

   

 

The Draft Toxicity Policy’s Staff Report concludes that addressing the effects of “channelized 

dischargers” from agricultural runoff is necessary if the Policy is to adequately protect aquatic 

life beneficial uses in California’s water bodies.
15

  However, the Toxicity Policy only requires 

agricultural dischargers to conduct toxicity monitoring if they are already have toxicity 

monitoring requirements. While some agricultural operations and other non-point source 

                                                 
11

 CWA Section 402(p)(3)(B)(ii-iii). 
12

 State Water Resource Control Board, Policy for Toxicity Assessment and Control, Draft Staff Report 43 (July, 

2012), available at 

http://www.waterboards.ca.gov/water_issues/programs/state_implementation_policy/docs/draft_tox_staff_report_06

12.pdf   
13

 Id at 49. 
14

 Id. 
15

 Id. 

http://www.waterboards.ca.gov/water_issues/programs/state_implementation_policy/docs/draft_tox_staff_report_0612.pdf
http://www.waterboards.ca.gov/water_issues/programs/state_implementation_policy/docs/draft_tox_staff_report_0612.pdf
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dischargers are currently required to conduct toxicity monitoring, there are presently no 

statewide toxicity requirements that apply to these dischargers.
16

 Again, the Toxicity Policy will 

require very few agricultural dischargers to comply with the Policy and perform toxicity 

monitoring. This simply does not meet the legal standards required under Water Code sections 

13269 and 13369, and as State Water Board Staff state, will not protect aquatic life beneficial 

uses.   

 

We request that channelized dischargers presently obligated to carry out toxicity testing would 

be required to use of the TST Method for all toxicity data analyses within one year of the 

effective date of the Policy. Channelized dischargers currently not performing chronic toxicity 

monitoring under their current WDR, conditional prohibition, or conditional waiver cycle would 

be required to adhere to a chronic toxicity monitoring program developed by the appropriate 

Regional Water Board in the next permit cycle. 

 

The Draft Toxicity Policy should require a more expedited accelerated monitoring schedule 

once the MDEL or maximum monthly effluent limitation (MMEL) is exceeded. 

 

If a violation of the MDEL or MMEL is observed, the Draft Policy requires accelerated 

monitoring, which consists of the collection of six samples over eight weeks. Since toxicity 

violations are such a major concern, and due to the often abrupt nature of detrimental toxic 

events, the accelerated monitoring program should truly be accelerated. We suggest six samples 

over a three week period to increase the chances of identifying and abating toxicity sources in a 

timely and environmentally protective manner. This monitoring should begin no more than one 

week after a test results in a “fail.” Also, to expedite the TRE process that may result from these 

monitoring efforts, dischargers could collect a sufficient volume of effluent during the 

accelerated monitoring. 

 

III. Enforcement 
The Draft Toxicity Policy should include more stringent enforcement mechanisms.  

 

We are extremely supportive of toxicity being expressed as enforceable numeric maximum daily 

effluent limitations (MDEL) rather than a trigger for more monitoring. Establishing triggers 

instead of numeric limits has proven ineffective on the regional level. The Los Angeles Regional 

Board currently treats an exceedance of toxicity objectives as a trigger for further action rather 

than an enforceable violation. Heal the Bay’s January 2009 report License to Kill: The 

Ineffectiveness of Toxicity Testing as a Regulatory Tool in the Los Angeles Region, 2000-2008 

(Attachment 2) demonstrates how ineffective this method has been in protecting aquatic life. As 

mentioned in this report:  

During the eight and a half year study time period among the 42 dischargers, there were 

819 chronic and 68 acute toxicity exceedances in the plant effluent, and there were 64 

acute toxicity exceedances among all receiving water testing stations. Despite this 

frequency of instances of toxicity, the Regional Board recorded only 80 violations in the 

Los Angeles Region from 2000 to 2008 for these 42 dischargers… only 1.2% (11/887) of 

                                                 
16

 Id. 
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the instances in which toxicity was present in the effluent did the Regional Board follow 

up with a substantial enforcement action (License to Kill Report at Page 5). 

Since instances of toxicity are erratic and unpredictable in nature, but have the potential to be 

highly detrimental to aquatic life, it is critical that limits for toxicity are set as clear quantifiable 

daily maximum limits.  

 

To protect aquatic life, regional water quality control plans (“Basin Plans”) include narrative 

objectives allowing no toxicity. The Los Angeles Basin Plan, for instance, states that: “All 

waters shall be maintained free of toxic substances in concentrations that are toxic to, or that 

produce detrimental physiological responses in human, plant, animal, or aquatic life.” The Clean 

Water Act also states, “…it is the national policy that the discharge of toxic pollutants in toxic 

amounts be prohibited” (CWA §101(a)(3)). In addition, the Policy for Implementation of Toxics 

Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of California (“SIP”) 

maintains that “Once the source of toxicity is identified, the discharger shall take all reasonable 

steps necessary to eliminate toxicity” (SIP Section 4 Page 31). Given these objectives, there 

should be strict enforcement capabilities for violations of toxicity limits.  

 

We support the Draft Policy’s provision that “[a]n exceedance of the MDEL or MMEL during 

routine monitoring is a violation” (Draft Policy Part III(A)(7) at Page 10). The Draft Policy 

should clearly state that every exceedance of the MDEL and MMEL must be considered an 

enforceable violation of the NPDES permit limits. This will ensure the discharger quickly abates 

the problem. 

 

In contrast, the Draft Policy provides an inappropriate “free pass” by allowing “[a]ny 

exceedances occurring during a required accelerated monitoring period and, if appropriate, a 

TRE period shall not constitute additional violations provided that: (1) the discharger proceeds 

with the accelerated monitoring and TRE (if required) in a timely manner; and (2) the 

accelerated monitoring and TRE are completed within six months of the initial exceedance” 

(Draft Policy Part III(7) at Page 10). In other words, exceeding the limit simply “triggers” 

additional testing and a TRE, during which a discharger can freely discharge at levels toxic to 

aquatic organisms without risk of enforcement. This lax approach is inconsistent with standing 

toxicity prohibitions and does not provide an incentive for dischargers to ensure the prohibition 

of discharged toxic effluent or runoff. We recommend that the State Water Board revise the 

compliance determination language in the Draft Policy to be consistent, and read: “A test result 

indicating a “fail” is interpreted as a violation of the objectives established in Part II. Failure to 

meet these objectives may result in appropriate enforcement action.” It would be left to the 

discretion of the respective Regional Board to enforce the violation.  

 

The maximum daily effluent limitation (“MDEL”) should not include a multiplier of the 

numeric toxicity objectives. 

 

Under the Compliance Determination provisions of the Draft Policy (Part III(A)(6)(B)), “[a] 

chronic toxicity test result indicating a “fail” with a percent effect at or above 0.50 is an 

exceedance of the chronic MDEL” (Draft Policy at Page 9). These percent effect values are twice 
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the regulatory management decision (RMD).
17

 Or in other words, this is twice the numeric 

toxicity objectives in Part II of the Draft Policy.  This allows for 40 percent mortality and 50 

percent chronic effects before an automatic violation of the MDEL occurs. If the RMD 

represents the acceptable risk to aquatic life, how does the State Board justify doubling this for 

the MDEL values? In this decision, the State Board is basically saying that it is okay for a large 

percentage of aquatic life to be impacted.  The MDEL values should be set at a more protective 

level. It is unclear how staff determined that two-times the RMD should be used. This appears 

arbitrary and is further weakened since additional averaging takes place in the proposed scheme 

before a violation occurs. Instead, the MDEL should be set at the toxicity objectives. At a 

minimum, the State Board should use toxicity observed at 1.5 times the RMD as this is more 

protective than what is currently proposed in the Draft Policy.  

 

The Draft Toxicity Policy should not allow for compliance schedules.  

 

Another major shortcoming with the Draft Policy is the inclusion of a provision for Regional 

Water Boards to grant compliance schedules to achieve the objectives in Part II of the Draft 

Policy at their discretion (Draft Policy at Page 60). We appreciate the Draft Policy excluding 

dischargers with existing toxicity limits from being eligible for these compliance schedules, but 

the Draft Policy still proposes to give other permittees two additional years from “the date of 

permit issuance, reissuance, or reopening to address toxicity for up to ten years after the approval 

of this Policy” (Draft Policy at Pages 10-11). With this Draft Policy in development since 2003, 

dischargers have been on notice for nine years. Furthermore, the need for compliance schedules 

to apply new standards is unnecessary. Permittees have been required to meet similar toxicity 

standards for years, so meeting these objectives should not present new obstacles.  To allow two 

additional years of toxic impacts to aquatic life is inappropriate and not protective of beneficial 

uses.  

 

*** 

 

In summary, the Draft Policy for toxicity assessment and control is perhaps the most important 

policy that the State Water Board will vote on this year and is long overdue. The public has 

waited over nine years for this critical policy and are encouraged to see the Board move forward 

with its adoption. While we recognize the need and importance for this Draft Policy to be 

adopted as soon as possible and support the sound statistical TST method proposed in the Draft 

Policy, the Draft Toxicity Policy as currently written contain inconsistencies and weaknesses that 

must be addressed for the Policy to be effective.  

In order to strengthen this Policy to protect our waterways from toxic impacts, we ask the State 

Board to please edit the Draft Policy to reflect the points outlined in this letter, summarized 

below: 

 

 All NPDES permits should be required to contain the numeric toxicity limits; 

 Agricultural dischargers should have requirements to control toxic discharge 

 Monitoring should be required for agriculture and storm water discharges; 

                                                 
17

 The regulatory management decision (RMD) is the decision that represents the maximum allowable error rates 

and thresholds for chronic and acute toxicity (and non-toxicity) that would result in an acceptable risk to aquatic life. 

(Draft Policy at Page 3). 
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 Any failing toxicity test should be considered a violation and should result in truly 

accelerated monitoring; 

 The MDEL approach should be modified to identify toxic discharges; 

 The compliance schedules allowance should be removed; 

 RPA should not be employed for determining inclusion of toxicity limits in permits. 

 

If you have any questions or would like to discuss any of these comments, please feel free to 

contact us.  Thank you for your consideration of these comments. 

 

 

Sincerely, 

 

 
Kirsten James, MESM    Sean Bothwell  

Director of Water Quality     Staff Attorney  

Heal the Bay      California Coastkeeper Alliance  

      
W. Susie Santilena, MS, EIT    Hillary Hauser 

Environmental Engineer in Water Quality  Executive Director 

Heal the Bay      Heal the Ocean 

 

 

Dan Jacobson       Joe Geever  

Legislative Director      Water Programs Manager  

Environment California     Surfrider Foundation  

 

 

Ron Bottorff      Lynne Plambeck 

Chairman      President 

Friends of the Santa Clara River Santa Clarita Organization for Planning and 

the Environment 

Ben McCue        

Conservation Director     Patty Clary 

WiLDCOAST/COSTASALVAjE    Californians for Alternatives to Toxics 

 

Bryan Hofmann      Fred Evenson 

River Restoration and Assessment Assistant   Director 

California, Clean Water Program    Ecological Rights Foundation 

American Rivers 



 

 
 
 
 
 
Attachment 1 

2010 Integrated Report — Map of Impaired (“303(d) Listed”) Waters for Toxicity in California   



 

  

 
2010 Integrated Report — Map of Impaired (“303(d) Listed”) Waters for Toxicity in 

California 
Captured August 17, 2012 9:21AM from 

http://waterboards.ca.gov/water_issues/programs/tmdl/integrated2010.shtml   

 

  



 

 
 
 
 
 
Attachment 2 

License to Kill: The Ineffectiveness of Toxicity Testing as a Regulatory Tool in the Los Angeles 

Region, 2000-2008 
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