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. BACKGROUND

ILA. History

The Federal Water Pollution Control Act (also referred to as the Clean Water Act
(CWA)) was amended in 1972 to provide that the discharge of pollutants to waters of
the United States from any point source is unlawful unless the discharge complies
with a National Pollutant Discharge Elimination System (NPDES) permit. The 1987
amendments to the Clean Water Act added § 402(p), which establishes a framework
for regulating municipal and industrial stormwater discharges under the NPDES
Program. The United States Environmental Protection Agency (U.S. EPA) published
final regulations on November 16, 1990, establishing stormwater permit application
requirements for specified categories of industries. The regulations provide that
discharges of stormwater to waters of the United States from construction projects
that encompass five or more acres of soil disturbance are effectively prohibited
unless the discharge complies with a NPDES permit. Regulations (Phase Il Rule)
that became final on December 8, 1999, lowered the permitting threshold from five
acres to one acre.

The State Water Resources Control Board (State Water Board) has elected to adopt
only one statewide general permit at this time that will apply to most stormwater
discharges associated with construction and land disturbance activity, although
federal regulations allow two permitting options for stormwater discharges (individual
permits and general permits).

The State Water Board reissued the Construction General Permit for Stormwater
Discharges on September 2, 2009 (Water Quality Order 2009-0009-DWQ). The
State Water Board adopted Order 2010-0014-DWQ on November 16, 2010, to
clarify the signatory requirements. The State Water Board adopted Order 2012-
0006-DWQ on July 17, 2012, to remove numeric effluent limitations outside of the
use of active treatment systems. Water Quality Order 2009-0009-DWQ and the
subsequent amendments are collectively referred to as the previous permit.

The General Permit accompanying this Fact Sheet regulates stormwater runoff from
construction sites. Regulating many stormwater discharges under one general
permit greatly reduces the administrative burden associated with permitting
individual stormwater discharges. To obtain coverage under this General Permit,
dischargers shall electronically certify and submit the Permit Registration
Documents, which includes a Notice of Intent, Stormwater Pollution Prevention Plan
(SWPPP), and other compliance related documents required by this General Permit
and submit the appropriate permit fee to the State Water Board. The Regional Water
Quality Control Boards (Regional Water Boards) may issue general permits or
individual permits containing more specific provisions as the stormwater program
develops and if this occurs, this General Permit will no longer regulate those
dischargers.
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I.B. Legal Challenges and Court Decisions
[.B.1. Early Court Decisions

The U.S. EPA promulgated regulations exempting most stormwater discharges
from the NPDES permit requirements shortly after the passage of the Clean Water
Act. (See 40 Code of Federal Regulations § 125.4 (1975); see also Natural
Resources Defense Council v. Costle (D.C. Cir. 1977) 568 F.2d 1369, 1372
(Costle); Defenders of Wildlife v. Browner (9th Cir. 1999) 191 F.3d 1159, 1163
(Defenders of Wildlife).) The District of Columbia Court of Appeals invalidated the
regulation, holding that the U.S. EPA “does not have authority to exempt
categories of point sources from the permit requirements of [CWA] § 402.” (Costle,
568 F.2d at 1377) when environmental groups challenged this exemption in federal
court. The Costle court rejected the U.S. EPA argument that effluent-based storm
sewer regulation was administratively infeasible because of the variable nature of
stormwater pollution and the number of affected storm sewers throughout the
country. (Id. at 1377-82.) Although the court acknowledged the practical problems
relating to storm sewer regulation, the court found the U.S. EPA had the flexibility
under the Clean Water Act to design regulations that would overcome these
problems. (Id. at 1379-83.) In particular, the court pointed to general permits and
permits based on requiring best management practices (BMPs).

During the next 15 years, the U.S. EPA made numerous attempts to reconcile the
statutory requirement of point source regulation with the practical problem of
regulating possibly millions of diverse point source discharges of stormwater. (See
Defenders of Wildlife, 191 F.3d at 1163; see also Gallagher, Clean Water Act in
Environmental Law Handbook (Sullivan, edit., 2003) p. 300 (Environmental Law
Handbook); Eisen, Toward a Sustainable Urbanism: Lessons from Federal
Regulation of Urban Stormwater Runoff (1995) 48 Wash. U.J. Urb. & Contemp.
L.1, 40-41 [Regulation of Urban Stormwater Runoff].)

Congress amended the Clean Water Act in 1987 to require NPDES permits for
stormwater discharges. (See Clean Water Act § 402(p), 33 USC § 1342(p);
Defenders of Wildlife, 191 F.3d at 1163; Natural Resources Defense Council v.
U.S. EPA (9th Cir. 1992) 966 F.2d 1292, 1296.) Congress distinguished between
industrial and municipal stormwater discharges in these amendments enacted as
part of the Water Quality Act of 1987. Congress provided that NPDES permits
regarding industrial stormwater discharges "shall meet all applicable provisions of
this section and section 1311 [requiring the U.S. EPA to establish effluent
limitations under specific timetables]." (CWA § 402(p)(3)(A), 33 USC §
1342(p)(3)(A); see also Defenders of Wildlife, 191 F.3d at 1163-64.)

U.S. EPA adopted regulations in 1990 specifying the activities that were
considered to be “industrial” and thus required discharges of stormwater
associated with those activities to obtain coverage under NPDES permits. (55 Fed.
Reg. 47,990 (1990); 40 Code of Federal Regulations § 122.26(b)(14).)
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Construction activities were originally deemed a subset of the industrial category.
(40 Code of Federal Regulations § 122.26(b)(14)(x).) In 1999, U.S. EPA issued
regulations for “Phase II” of stormwater regulation, which required most small
construction sites (1-5 acres) to be regulated under the NPDES program. (64 Fed.
Reg. 68,722; 40 Code of Federal Regulations § 122.26(b)(15)(i).)

[.B.2. Court Decisions on Public Participation

Two federal court opinions have vacated U.S. EPA’s rules that denied meaningful
public review of NPDES permit conditions. The Ninth Circuit Court of Appeals on
January 14, 2003, held that certain aspects of U.S. EPA’s Phase Il regulations
governing MS4s were invalid primarily because the general permit did not contain
express requirements for public participation. (Environmental Defense Center v.
U.S. EPA (9th Cir. 2003) 344 F.3d 832.) Specifically, the court determined that
applications for general permit coverage (including the Notice of Intent and
Stormwater Management Program) must be made available to the public, the
applications must be reviewed and determined to meet the applicable standard by
the permitting authority before coverage commences, and there must be a process
to accommodate public hearings. (Id. at 852-54.) Similarly, the Second Circuit
Court of Appeals on February 28, 2005, held that the U.S. EPA's confined animal
feeding operation rule violated the Clean Water Act because it allowed dischargers
to write their own nutrient management plans without public review. (Waterkeeper
Alliance v. U.S. EPA (2d Cir. 2005) 399 F.3d 486.) Although neither decision
involved the issuance of construction stormwater permits, this General Permit
addresses the courts’ rulings where feasible.’

The Clean Water Act and the U.S. EPA regulations provide states with the
discretion to formulate permit terms, including specifying best management
practices (BMPs), to achieve strict compliance with federal technology-based and
water quality-based standards. (Natural Resources Defense Council v. U.S. EPA
(9th Cir. 1992) 966 F.2d 1292, 1308.) Accordingly, this General Permit has
developed specific BMPs, numeric action levels, and Total Maximum Daily Load
(TMDL)-derived numeric action level and numeric effluent limitations in order to

1 In Texas Independent Producers and Royalty Owners Assn. v. U.S. EPA (7th Cir. 2005)
410 F.3d 964, the Seventh Circuit Court of Appeals held that the U.S. EPA’s
Construction General Permit was not required to provide the public with the opportunity
for a public hearing on the Notice of Intent or Stormwater Pollution Prevention Plan. The
Seventh Circuit briefly discussed why it agreed with the Ninth Circuit’s dissent in
Environmental Defense Center, but generally did not discuss the substantive holdings in
Environmental Defense Center and Waterkeeper Alliance, because neither court
addressed the initial question of whether the plaintiffs had standing to challenge the
permits at issue. However, notwithstanding the Seventh Circuit’s decision, it is not
binding or controlling on the State Water Board because California is located within the
Ninth Circuit.
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achieve these minimum federal standards. In addition, the General Permit requires
a SWPPP to be developed following specified standards and measures in this
General Permit for implementation. This General Permit ensures that the
dischargers do not “write their own permits” through discharger-requirements to
implement specific BMPs, numeric action levels, and numeric effluent limitations,
and SWPPP performance standards and information. As a result, this General
Permit does not require each discharger's SWPPP to be reviewed and approved
by the Regional Water Boards.

[.B.3. U.S. EPA Construction and Development Effluent Limitations Guidelines and New
Source Performance Standards?

The U.S. EPA promulgated Effluent Limitation Guidelines and New Source
Performance Standards on December 1, 2009, to control the discharge of
pollutants from construction sites (See 74 Fed. Reg. 62996, and 40 Code of
Federal Regulations § 450.21.). These requirements, known as the “Construction
and Development Rule” became effective on February 1, 2010. Following the
promulgation of the Construction and Development Rule in 2009, several parties
filed petitions for review of the final rule, identifying potential deficiencies with the
dataset that the U.S. EPA used to support its decision to adopt a numeric turbidity
limitation as well as other issues. The U.S. EPA finalized amendments to the
Construction and Development Rule on March 6, 2014, resulting in the removal of
the numeric turbidity limitation and monitoring requirements and clarifying changes
in the U.S. EPA’s 2017 and 2022 NPDES General Permit for Discharges from
Construction Activity (Construction General Permit) (See 79 Fed. Reg. 12661 and
80 Fed. Reg. 25235) pursuant to a settlement agreement to resolve the litigation.
The U.S. EPA 2022 Construction General Permit was adopted and went into effect
on February 17, 2022.

a. Summary of Construction and Development Rule Requirements

The Construction and Development Rule requirements include effluent
limitations that apply to all permitted discharges from construction sites (40
Code of Federal Regulations § 450.21) for six general categories: i.) Erosion
and Sediment Controls, ii.) Soil Stabilization Requirements, iii.) Dewatering, iv.)
Pollution Prevention Measures, v.) Prohibited Discharges, and vi.) Surface
Outlets. The effluent limitations are structured to require construction operators
to first, prevent the discharge of sediment and other pollutants using effective
planning and erosion control measures; and second, control discharges that do
occur using effective sediment control measures. Dischargers are required to
implement a range of pollution control and prevention measures to limit or

2 U.S. EPA, Protection of Downstream Waters in Water Quality Standards: Frequently
Asked Questions (June 2014), <https://www.epa.gov/sites/production/files/2018-
10/documents/protection-downstream-wqs-faqgs.pdf> [as of May 20, 2021]
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prevent discharges of pollutants, including those from stormwater and non-
stormwater discharges. The narrative effluent limitations are designed to
prevent or minimize exposure and mobilization of pollutants in stormwater
discharge from: (1) sediment and sediment-bound pollutants such as metals
and nutrients, (2) construction materials, debris, and other sources of pollutants
on construction sites, dissolved construction pollutants, such as nutrients,
organics, pesticides, herbicides, and metals, (4) natural pollutants present in
construction site soil, such as arsenic or selenium, and (5) previous activities on
the site such as agriculture or industrial activity. Source control through
minimization of soil erosion is the most effective way of controlling the
discharge of these pollutants because, once mobilized by rainfall and
stormwater, pollutants can detach from the soil particles and become dissolved
pollutants which are not removed by down-slope sediment controls.

b. Incorporation of Construction and Development Rule into this General Permit

This General Permit incorporates the necessary requirements to implement the
2014 Construction and Development Rule amendments. Information on how
this General Permit incorporates the Construction and Development Rule is
included below.

i. Erosion and Sediment Controls

This General Permit requires dischargers to design, install, and maintain
effective erosion controls and sediment controls to minimize the discharge
of pollutants through the development and implementation of a site-specific
SWPPP and BMPs. The discharger's SWPPP is required to include the site-
specific measures implemented to control all construction activity-related
pollutants through temporary and permanent erosion and sediment control
BMPs (Order, Section IV.O and Attachments D and E). Dischargers are
required to implement channel protection and post construction controls to
match the pre-construction hydrograph to ensure the minimization of project
impacts to downstream channels and streambanks due to erosion and
scour, temperature, and loss of ecological services (Attachments D and E).
Dischargers are required to set back their construction activities from
streams and wetlands unless infeasible to reduce the risk of impacting water
quality (e.g., natural stream stability and habitat function). Although this
General Permit does not mandate specific setbacks, these distances may
be required as part of California Environmental Quality Act (CEQA) or the
National Environmental Policy Act (NEPA), the Regional Water Board,
municipal requirements, and/or other agencies such as the Department of
Fish and Wildlife. The risk calculation and runoff reduction mechanisms in
this General Permit are expected to facilitate compliance with any Regional
Water Board, local resource agency, and/or California Environmental
Quality Act (CEQA) or the National Environmental Policy Act (NEPA). The
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U.S. EPA has provided requirements for determining buffer size.® These
requirements may provide helpful guidance for sizing construction sites
buffers to limit the disturbance of creeks and natural drainage features.
Attachments D and E require the discharger to minimize soil compaction
when feasible in site areas where final vegetation will occur, or infiltration
features will be installed. Dischargers are required to preserve native topsoil
on-site when feasible, unless the intended function of a specific area of the
site dictates that the topsoil be disturbed or removed. This General Permit
encourages dischargers to keep the clearing and grading of native
vegetation at the site at a minimum where areas are needed to build the
project and to allow fire protection access. An example of an alternative
practice to grading is mowing vegetation and leaving the subgrade root
structure and soil intact. A guidance document* was developed in 2016
providing techniques to address the challenges with site stabilization and
climate change. Dischargers are encouraged to:

1) Plan upfront for site stabilization to occur in months with more moisture
to lower the need of imported water to stabilize vegetation;

2) Minimize the disturbance of soil to decrease the length of time and cost
of final site stabilization;

3) Maintain the soil health to control stormwater pollution and erosion
through open pore soil structures which support long-term sustainable
vegetative cover;® and

4) Apply proper stockpiling practices to preserve soil biota and the native
seed bank which reduces the need for fertilizer, seed, and water.®

3 U.S. EPA, 2022. Construction General Permit, Appendix F — Buffer Requirements
(2022). https://www.epa.gov/system/files/documents/2022-01/2022-cgp-final-
appendix-f-buffer-regs.pdf [as of July 19, 2022]

4 Construction General Permit (CGP) Training Team, CGP Review Issue #3 for QSD and
QSP Registration and Renewal, Insights for Better Stabilization (2016),
<https://www.waterboards.ca.gov/water_issues/programs/stormwater/docs/training/cg
p_review_issue3.pdf> [as of May 20, 2021]

5 Caltrans, Erosion Control Toolbox <https://dot.ca.gov/programs/design/lap-erosion-
control-design/tool-1-lap-erosion-control-toolbox> [as of May 20, 2021]

6 The American Association of State Highway Officials, Construction Practices for
Environmental Stewardship Website, 2019. The American Association of State
Highways Officials (AASHTO) includes best practices on stockpiling, including Section
4.11.1 on specific guidelines for preserving stockpiles in its online Environmental
Stewardship Practices in Construction and Maintenance Compendium. AASHTO
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ii. Soil Stabilization Requirements

This General Permit requires dischargers to implement soil stabilization
BMPs whenever disturbance activities occur (e.g., clearing, grading,
excavating, or other earth disturbing activities). Alternative stabilization
measures must be employed as specified by Section Ill.H of this Order and
Attachments D and E of this General Permit in arid, semiarid, and drought-
stricken areas where initiating immediate vegetative stabilization measures
is infeasible. Stabilization must be completed within a time period
determined by the Regional Water Boards. Stabilization may not be required
if the intended function of a specific area of the site necessitates that it
remains disturbed in limited circumstances.

iii. Dewatering

This General Permit requires dischargers to implement BMPs to control the
volume and velocity of dewatering discharges in Section IV.M of the Order.
Dischargers are required to minimize the discharge of pollutants from
dewatering trenches and excavations through the implementation of BMPs.
Dischargers with dewatering activities subject to a separate NPDES, de
minimis, or low threat discharger permit for dewatering activities are to
obtain coverage through those permits issued by the State or Regional
Water Board.

iv. Pollution Prevention Measures

Section IV.O of this Order requires that dischargers design, install,
implement, and maintain effective pollution prevention measures to
minimize the discharge of pollutants. The SWPPP requirements include the
minimization of exposure of pollutants and discharge of pollutants from
certain activities included in the Effluent Limitation Guidelines. This General
Permit also incorporates specific TMDL requirements for construction
stormwater sources to limit loading to impaired waterbodies.

v. Prohibited Discharges

This General Permit authorizes only stormwater and authorized non-
stormwater discharges associated with construction activity when in
compliance with all General Permit requirements, provisions, limitations,
and prohibitions. Section IV.B of this Order prohibits discharges from the
following categories:

recommends stockpiling for up to 6 months, but no longer than a year, and a
maximum stockpile height of 4 feet.
<https://environment.transportation.org/wp-content/uploads/2021/04/25-254 _FR.pdf>
[as of April 28, 2022]
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1) Dischargers out of compliance with any applicable discharge
prohibitions contained in applicable Basin Plans or statewide
water quality control plans;

2) Discharges to Areas of Special Biological Significance (ASBS),
unless granted an exception issued by the State Water Board;

3) All discharges to waters of the United States except for the
stormwater and non-stormwater discharges specifically
authorized by this General Permit or in a separate NPDES permit;

4) Debris and trash resulting from construction activities;

5) Wastewater from washout or clean out of areas, structures or
equipment with concrete, grout, stucco, paint or other construction
materials;

6) Form-release oils and curing compounds;

7) Fuels, oils, fluids, or other materials used in vehicle and
equipment operation and maintenance;

8) Soaps, solvents, or detergents used in vehicle and equipment
washing or external building wash-down; and

9) Toxic or hazardous substances from a spill or other release (e.g.,
asbestos, lead, mercury, or polychlorinated biphenyls (PCBs).

vi. Surface Outlets

Attachment J of the General Permit authorizes specific construction
dewatering discharges and requires the dewatering activity to utilize outlet
structures that withdraw water from the surface of the sediment basin or
similar impoundment, unless infeasible.

I.C. Healthy Soils and Recycled Water
[.C.1. Healthy Soils Initiative

The State of California launched the Healthy Soils Initiative in 2015, which is a
collaboration of state agencies and departments to promote the stewardship of
healthy soils. The California Environmental Protection Agency is a Healthy Soils
Initiative partner. The initiative recognizes that healthy soils can increase water
retention and infiltration, improve plant health, prevent erosion, reduce sediment
and dust, sequester carbon to reduce greenhouse gas emissions, improve water
quality, and improve biological diversity and wildlife habitat.”

7 California Department of Food and Agriculture, California’s Healthy Soils Initiative,
<https://www.cdfa.ca.gov/healthysoils/> [as of May 20, 2021]
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This General Permit encourages healthy soils practices through requirements in
Attachments D and E of this General Permit, which require dischargers to preserve
native topsoil and reduce compaction of soils. Using healthy soils practices will
encourage vegetative growth, increase soil stabilization, and conserve water on
construction sites.

I.C.2. Recycled Water Use

The State Water Board adopted the Water Quality Control Policy for Recycled
Water (Recycled Water Policy) and the Staff Report with Substitute Environmental
Documentation on December 11, 2018 and became effective on April 8, 2019. The
Recycled Water Policy states, “When used in compliance with this Policy,
California Code of Regulations, title 22 and all applicable state and federal water
quality laws, the State Water Board finds that recycled water is safe for approved
uses, and strongly supports recycled water as a safe alternative to fresh water or
potable water for such approved uses.”

This General Permit encourages the use of recycled water for appropriate
application on construction sites, including irrigation of vegetation and dust control
when used in compliance with the Recycled Water Policy, California Code of
Regulations, title 22 and all applicable state and federal water quality laws.

I.D. Blue Ribbon Panel of Experts (Panel)

.D.1. Introduction

The State Water Board convened an expert panel (panel) in 2005 and 2006 to
address the feasibility of numeric effluent limitations in California’s stormwater
permits. Specifically, the panel was asked to address the following:

Is it technically feasible to establish numeric effluent limitations, or some other
quantifiable limit, for inclusion in stormwater permits? How would such limitations
or criteria be established, and what information and data would be required?®

8 State Water Resources Control Board, Water Quality Control Policy for Recycled Water
(December 11, 2018),
<https://www.waterboards.ca.gov/board_decisions/adopted_orders/resolutions/2018/1
21118 _7_final_amendment_oal.pdf> [as of April 28, 2022]

9 Storm Water Panel, The Feasibility of Numeric Effluent Limits to Discharges of Storm
Water Associated with Municipal, Industrial, and Construction Activities (June 19,
2006),
<https://www.waterboards.ca.gov/water_issues/programs/stormwater/docs/numeric/s
wpanel_final_report.pdf> [as of May 20, 2021]
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[.D.2. The Panel observations:

“Limited field studies indicate that traditional erosion and sediment controls are
highly variable in performance, resulting in highly variable turbidity levels in the
site discharge.”

“Site-to-site variability in runoff turbidity from undeveloped sites can also be
quite large in many areas of California, particularly in more arid regions with
less natural vegetative cover and steep slopes.”

“Active treatment technologies involving the use of polymers with relatively
large storage systems now exist that can provide much more consistent and
very low discharge turbidity. However, these technologies have to date only
been applied to larger construction sites, generally five acres or greater.
Furthermore, toxicity has been observed at some locations, although at the vast
majority of sites, toxicity has not occurred. There is also the potential for an
accidental large release of such chemicals with their use.”

“To date most of the construction permits have focused on TSS and turbidity,
but have not addressed other, potentially significant pollutants such as
phosphorus and an assortment of chemicals used at construction sites.”

“Currently, there is no required training or certification program for contractors,
preparers of soil erosion and sediment control Stormwater Pollution Prevention
Plans, or field inspectors.”

“The quality of stormwater discharges from construction sites that effectively
employ BMPs likely varies due to site conditions such as climate, soil, and
topography.”

“The States of Oregon and Washington have recently adopted similar concepts
to the Action Levels described earlier.”

.D.3. Panel Conclusions:

“It is the consensus of the panel that active treatment technologies make
Numeric Limits technically feasible for pollutants commonly associated with
stormwater discharges from construction sites (e.g., TSS and turbidity) for
larger construction sites. Technical practicalities and cost-effectiveness may
make these technologies less feasible for smaller sites, including small
drainages within a larger site, as these technologies have seen limited use at
small construction sites. If chemical addition is not permitted, then Numeric
Limits are not likely feasible.”

“The Board should consider Numeric Limits or Action Levels for other pollutants
of relevance to construction sites, but in particular pH. It is of particular concern
where fresh concrete or wash water from cement mixers/equipment is exposed
to stormwater.”
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“The Board should consider the phased implementation of Numeric Limits and
Action Levels, commensurate with the capacity of the dischargers and support
industry to respond.”

I.D.4. The State Water Board Considerations:

The State Water Board carefully considered the findings of the Panel and related
public comments in the development and adoption of the previous permit. The
State Water Board also reviewed and considered the comments regarding
statewide stormwater policy during the adoption of the Industrial General Permit.
From the input received, the State Water Board identified some General Permit
and program performance gaps that were addressed in the previous permit and
were also adopted in this General Permit. The Summary of Significant Changes
(below) in this General Permit align with the Panel’s process and findings, and
build onto the previous permit.

I.LE. Summary of Significant Changes in This General Permit

I.E.1. Significant Changes:

a.

Implementation of Total Maximum Daily Loads (TMDL)

TMDLs are regulatory tools providing the maximum amount of a pollutant from
potential sources in the watershed that a water body can receive while attaining
water quality standards. A TMDL is defined as the sum of the allowable loads of
a single pollutant from all contributing point sources (waste load allocations)
and non-point sources (load allocations), plus the contribution from background
sources. (40 Code of Federal Regulations § 130.2, subd. (i).)

Discharges covered by this General Permit are considered to be point source
discharges, and therefore must comply with effluent limitations that are
“consistent with the assumptions and requirements of any available waste load
allocation for the discharge prepared by the State and approved by U.S. EPA
pursuant to 40 Code of Federal Regulations section 130.7.” (40 Code of
Federal Regulations § 122.44, subd. (d)(1)(vii).) In addition, Water Code §
13263, subdivision (a), requires that waste discharge requirements implement
relevant water quality control plans. Many TMDLs in existing water quality
control plans include both waste load allocation and implementation
requirements.

Attachment H of this General Permit lists the watersheds with U.S. EPA-
approved and U.S. EPA-established TMDLs that include TMDL requirements
for discharges covered by this General Permit.

i. Where waste load allocations are expressed at a value that is too low for
laboratory methods listed in 40 Code of Federal Regulations Part 136 to
detect and for pollutants that are sediment-bound, the Water Board has
developed a soil screening investigation and total suspended solids numeric
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effluent limitation for sediment-bound pollutants, presented in Attachment H
Section I.G.5, to determine compliance.

b. Implementation of Statewide Trash Policy Requirements

The State Water Board adopted an amendment to the Water Quality Control
Plan for Ocean Waters of California to Control Trash and Part 1 Trash
Provisions of the Water Quality Control Plan for Inland Surface Waters,
Enclosed Bays, and Estuaries of California (Resolution 2015-0019) in 2015.
This Resolution establishes the statewide water quality objective and
implementation plan to control trash.

This General Permit implements this Resolution by prohibiting the discharge of
any debris and/or trash from construction sites.

c. Removal of Bioassessment Monitoring

The Bioassessment requirements in the previous permit were initially
developed to align with a proposed State Water Board biological integrity
policy, which is still under development.

The Bioassessment requirements in the previous permit were reviewed by
State Water Board staff and it was determined the requirements were not
consistently implemented and data was not generated. These requirements did
not generate sufficient data regarding corresponding improvements to water
quality or watershed heath that would justify the cost of compliance.

The Bioassessment requirements were removed from this General Permit and
replaced with acknowledgement to use the Risk Level 3 and linear underground
and overhead project Type 3 sites annual fee surcharge to perform monitoring,
sampling, and/or bioassessment monitoring through the Surface Water Ambient
Monitoring Program (SWAMP) to determine the impacts of large, high-risk
construction projects on water quality and watershed health. Future
reissuances of this General Permit may include bioassessment or biological
integrity requirements to implement specific water quality control plans or state
policy for water quality control.

d. Passive Treatment Technologies

State Water Board staff collaborated with stakeholders and other Water Board
staff to discuss the use of passive treatment chemicals and technologies
throughout the life of the previous permit, and it was determined that many
passive treatment chemical types are potentially toxic to fish and other aquatic
organisms. Staff also considered and reviewed regulations regarding these
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technologies from U.S. EPA and several other jurisdictions.'%"-12 Cationic
polyacrylamide-based flocculant products are acutely toxic to aquatic species in
small quantities and are neurotoxins. Other flocculant products such as anionic
polyacrylamide-based flocculants are chronically toxic to aquatic species in
large quantities.

Staff additionally identified low-turbidity discharges from passive treatment
chemical application sites do not always correspond to low levels of solids in
the discharge and/or an improvement in water quality downstream because:

i. Turbidity monitoring solely measures small size solids suspended in the
water; turbidity monitoring does not measure particle size, weight, or bed
load of sediment from flocculated solids leaving a site; and

ii. Passive treatment chemicals discharged either by aerial deposition or via
stormwater runoff contributes similar level of threat to aquatic life from
toxicity.

This General Permit contains passive treatment provisions in Attachment G
designed to provide the first set of regulations for construction activities use of
passive treatment technologies and to align with the U.S. EPA’s Construction
General Permit requirements for treatment chemicals.

e. Water Quality Control Plan for Ocean Waters of California (California Ocean
Plan)

On March 20, 2012, the State Water Board adopted Resolution 2012-0012
(amended by Resolution 2012-0031) which contained a general exception to
the California Ocean Plan for discharges of stormwater and non-point sources.
This General Permit requires dischargers who discharge to Areas of Special
Biological Significance (ASBS) who have been granted an exception to the
California Ocean Plan to comply with requirements in Attachment I.

10 Toronto and Region Conservation, Anionic Polyacrylamide Application Guide for
Urban Construction in Ontario (June 2013),
<https://sustainabletechnologies.ca/app/uploads/2013/02/Polymer-Guide-
Final_NewFormat.pdf> [as of May 20, 2021]

11 State of Washington Department of Ecology, Emerging Stormwater Treatment
Technologies (TAPE) (2018), <https://ecology.wa.gov/Regulations-Permits/Guidance-
technical-assistance/Stormwater-permittee-guidance-resources/Emerging-stormwater-
treatment-technologies> [as of May 20, 2021]

12 U.S. EPA, Support Document for the Third Six-Year Review of Drinking Water
Requlations for Acrylamide and Epichlorohydrin (December 2016),
<https://lwww.epa.gov/sites/production/files/2016-12/documents/810r16019.pdf> [as of
May 20, 2021]
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f. Sufficiently Sensitive Test Methods

U.S. EPA has finalized minor amendments to its Clean Water Act regulations to
codify that under the NPDES program, where U.S. EPA has promulgated or
otherwise approved analytical methods under 40 Code of Federal Regulations
Part 136, or 40 Code of Federal Regulations Chapter I, subchapters N and O,
dischargers must use “sufficiently sensitive” analytical test methods. The
purpose of the rulemaking was to clarify that NPDES permittees must use U.S.
EPA approved analytical methods that are capable of detecting and measuring
the pollutants at, or below, the applicable water quality criteria or permit limits.

This General Permit requires the use of sufficiently sensitive methods to meet
the requirements of the amended Clean Water Act regulations described above
and requires the discharger to ensure all laboratory analyses are sufficiently
sensitive and conducted according to test procedures under 40 Code of
Federal Regulations Part 136, including the observation of holding times,
detection limits, and other measures designed to ensure quality assurance and
quality control.

For any calculations required by this General Permit, a value of zero (0) will be
assigned for all analytical results less than the minimum level as reported by
the laboratory, so long as a sufficiently sensitive method was used (as
evidenced by the reported method detection limit and minimum level which is
also referred to as the reporting limit).

g. Notice of Non-Applicability

California Water Code § 13399.30 sets forth the authority for the Water Board
to provide entities (referring to the person) a process for determining this
General Permit does not apply to the entity’s activities through a Notice of Non-
Applicability. The addition of the Notice of Non-Applicability provisions in this
General Permit addresses the determination process and required information
for construction sites situated in areas where stormwater discharges to waters
that are not hydrologically connected to waters of the United States.

h. Sampling and Monitoring Requirements

Sampling and Monitoring requirements have changed in this General Permit as
follows:

i. The Qualified SWPPP Developer (QSD) and Qualified SWPPP Practitioner
(QSP) have additional requirements to visit the site, conduct visual
inspections, and assess site conditions;

i. The QSDs and QSPs are required to do on-site visual inspections at
intervals that reflect potential changes to the construction site (e.g., start of
construction, replacement of a QSD, twice yearly); and
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iii. Samples must be collected during precipitation events with 0.5”'3 or more
predicted within a 24-hour period. This is defined as a Qualifying
Precipitation Event for sampling and inspection requirements. The
stormwater can be water from rain, snow, or any other precipitation.
Qualifying Precipitation Events continue on subsequent 24-hour periods that
have precipitation of 0.25” or more forecast, and end with two consecutive
24-hour periods with less than 0.25” forecast.

i. Removal of Rain Event Action Plan

The previous permit designed the Rain Event Action Plan (REAP) to provide an
on-site inspection checklist for dischargers to implement requirements prior to a
precipitation event. This tool has been discussed over the last ten years
internally and externally with stakeholders. This General Permit implements
more action-based requirements in lieu of the reporting-based strategy
embodied by the REAP. This General Permit replaces REAPS with 1) QSD
involvement over the life of the project, 2) additional inspections and visual
observations, and 3) an increased requirement to document and implement
these site corrective actions.

j- Notice of Termination Process

The Notice of Termination requirements have been updated to include
additional project-specific termination information to streamline the Regional
Water Board review process. Given that the Notice of Terminations should now
be submitted with the complete details to determine approval, this General
Permit includes an automatic approval provision after 30 days if not otherwise
under review or addressed by the Regional Water Board. This change is to
expedite Notice of Termination approval and to reduce the risk of prolonged
financial burdens on dischargers for continued on-site monitoring and annual
fee payments.

k. Appendices 2 and 2.1 Post Construction Water Balance Calculator

The previous permit included post-construction performance standards
requirements and information in Appendices 2 and 2.1. These specific
appendices have been removed from this General Permit because these
requirements and information are now in Stormwater Applications and Reports
Tracking System (SMARTS) and are available for review through the public
SMARTS portal. Additionally, Appendix 2 had requirements for post-
construction maps contours. This requirement has been removed in this
General Permit because this General Permit includes additional SWPPP map
requirements and Notice of Termination map requirements. After adoption of

13 Xie, W., et. al. (2016). Models for Estimating Daily Rainfall Erosivity in China. Journal
of Hydrology v. 535, p. 527-558.
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this General Permit, the State Water Board may hold public or focused
stakeholder meetings to discuss any necessary updates or changes to the
post-construction water balance calculator in SMARTS. Some of this
information will also be incorporated into online web-based maps, calculators,
and/or visualizations as implementation guidance to the regulated community.

I.LF. Cost Considerations
I.F.1. Passive Treatment Technology Provisions

The passive treatment technologies (passive treatment) requirements in this
General Permit provide a regulatory pathway for dischargers to treat runoff for
excess sediment without the use of an active treatment system while protecting
water quality. The new passive treatment provisions were added due to requests
from the regulated community, regulatory staff, and other stakeholders. The major
components of the new Passive Treatment provisions that have expected cost
components are: 1) consultant or discharger hours to develop and implement the
Passive Treatment Plan, and 2) hours for Qualified SWPPP Developer (QSD) to
implement the Passive Treatment Plan and monitor passive treatment application
and use.

a. Hours for consultants and/or dischargers to develop and implement the Passive
Treatment Plan.

The passive treatment technologies in Attachment G requires the development
of the Passive Treatment Plan. The costs associated with development and
execution of the Passive Treatment Plan are in labor hours, training, collection
of manufacturer information and potential hazards to the environment, and
research on site-specific implementation of the Attachment G requirements.
These costs, based on an hourly QSD billing rate of $80 to $120, are estimated
at $3,000 to $5,000.

b. QSD hours to implement Passive Treatment Plan and monitor site-specific
passive treatment application and use, including post-event sampling.

A QSD is needed to develop and implement the Passive Treatment Plan and
will require office and field hours for that individual. This is often a contracting
cost to a consultant from the discharger or payment of QSD-staff hours for the
discharger’s organization. This cost will be highly variable, depending on the
amount and duration of exposed soil conditions and the number of precipitation
events that produce discharge from a site. The range is therefore estimated at
$2,500 to $6,500 per year for the QSD and $500 to $1,250 in laboratory
analysis costs.

I.F.2. Training

The reissuance of this General Permit requires updates to the QSD and QSP
training program first introduced in the previous permit. Additional and revised
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training for all parties implementing this General Permit have been identified since
2009 and incorporated into this reissuance. Specific training needs to include: 1)
Qualified SWPPP Developers (QSDs) and Qualified SWPPP Practitioners (QSPs)
revised roles on the site, 2) training for passive treatment and TMDL
implementation, and 3) statewide re-test and/or re-certification of Qualified SWPPP
Developers, Qualified SWPPP Practitioners, and Trainers of Record.

a. QSD and QSP revised site roles

The Order and Attachments D and E require more involvement by the QSD and
QSP, which is a potential increase in cost to the discharger as these are often
contracted positions. Additional duties for the QSD under this permit include
required field inspections and post-storm monitoring of passive treatment
systems. On average, these duties should require 5 to 7 additional field days
per year, at an estimated cost of $4,000 to $6,000, and up to two additional
office days per year, at an estimated cost of $1,600. The revised roles for the
QSP are expected to result in discharger savings, particularly since the
increased QSD inspections may reduce QSP field time.

b. Additional training needed for passive treatment and TMDL implementation.

QSD and QSP personnel will need additional training to come up to speed on
the new provisions of this General Permit. New requirements such as passive
treatment and TMDL implementation will extend training content and create a
learning curve for QSDs and QSPs trained under the previous permit. A four-
hour refresher-level course would provide adequate additional training on these
subjects, at an estimated cost of $200 to $250 for the training and $150 to $225
for the employee’s time.

c. Potential statewide re-test and re-certification

If the Construction General Permit Training Team determines that all
QSD/QSPs need to be re-tested or somehow re-certify their knowledge, this
could incur costs to the state as well as to the dischargers for time spent.
Assuming that any such re-testing and re-certification would be an online
process, the additional cost would amount to two or three hours of employee
time, or up to $125.

Cost Variability

The State Water Board recognizes that there is high variability in cost across all
construction projects. Cost variability relates to many factors including: 1) short
term vs. long term projects, 2) risk level of the project, and 3) construction
season/schedule. Below is a discussion of these variables and their impact on
overall cost for implementation of the General Permit.
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a. Short-term vs. long-term projects

Costs associated with the Construction General Permit are already variable due
to the ephemeral nature of construction projects and the variation in size and
site conditions. Short-term projects that can be completed during dry periods
will incur minimal or no additional costs between permits, with expenditures still
proportional to size. Projects that span one or more wet periods with more
difficult erosion and sediment control issues, or sites that are in a TMDL
watershed, will likely have more costs. This can be mostly attributed to
increased QSD oversight and additional sampling and analysis requirements.

b. Risk dependent

The project risk calculation creates great variability in BMP cost, ranging from
as little as 0.5 percent of the project total for Risk Level 1 site to four percent of
the project total for Risk Level 3 sites. Higher risk sites will have more costs
associated with BMPs, potential use of passive treatment, active treatment,
increased monitoring requirements, and costs associated with discharging to
high-risk receiving waters.

c. Construction activity season and schedule

The General Permit implementation costs are minimized for construction
projects that use scheduling as a primary BMP and that schedule construction
outside of time periods with likely precipitation events. The requirement for
advanced BMPs is reduced, including cost associated with treatment (passive
or active) if there is no water on-site. Sampling and analysis costs will be non-
existent if no discharge occurs.

I.F.4. Savings

This General Permit includes several cost saving areas. After the previous permit,
the State Water Board analyzed the provisions that were clear and enforceable,
resulted in valuable data collection, and improved water quality. Changes were
made to the previous permit to address areas that were not providing valuable data
or improving water quality, including: 1) removal of the Rain Event Action Plan
(REAP), 2) revised monitoring and sampling frequency, 3) clarifying the allowance
of an inactive project status, 4) improved efficiency for reporting and data collection
in SMARTS, 5) programmatic permitting for linear underground and overhead
projects, and 6) including a 30-day automatic Notice of Termination approval
unless notified by the Regional Water Board that the Notice of Termination is
denied, returned, or accepted for review.

a. Rain Event Action Plan removal

The development and implementation of the Rain Event Action Plan in the
previous permit resulted in minimal data and un-documented improvements in
water quality. The removal of this requirement will save the discharger time and
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money, estimated at $2,500 to $3,500 per year in report preparation and $350
to $500 for labor.

b. Revised monitoring frequency

This General Permit includes a revised monitoring frequency that aligns with
real-time site conditions and focuses on the implementation of BMPs and
inspections. These requirements still ensure representative sampling and
monitoring are conducted and includes BMP evaluations after numeric action
level exceedances. For a one-year project duration, the savings are estimated
at $1,750 to $2,000.

c. Inactive project status

Cost savings for sites to reduce monitoring and inspections during periods of
inactivity. The savings come from fewer SWPPP implementation and
monitoring hours for consultants and site personnel.

d. Annual Report, SMARTS, and implementation tools

The Annual Report is being redesigned to reduce the number of additional
uploads and completion time for the discharger. When feasible, screens will be
enhanced to streamline system use and staff is working on implementation
tools outside of SMARTS (e.g., web-based maps).

e. Programmatic permitting for linear underground and overhead projects

Allowing linear underground and overhead projects to certify and submit one
Notice of Intent for projects that have similar construction activity scopes and
are located within one Regional Water Board office boundary will save time and
money in application processes, changes of information, and initial inspections.

I.G. Incorporation of Total Maximum Daily Load (TMDL) Requirements and Cost
[.G.1. Introduction

This General Permit’s TMDL requirements provide a consistent implementation
approach for TMDLs with similar pollutants and waste load allocations,
streamlining the process for construction projects to achieve compliance.
Responsible Dischargers are required to implement applicable TMDL waste load
allocations through the following TMDL-specific requirements developed for this
General Permit: compliance with this General Permit, Revised Universal Soil Loss
Equation, Version 2, (RUSLEZ2) modeling, numeric action levels, and/or numeric
effluent limitations. This consistency between TMDLs provides cost-efficient
implementation for Responsible Dischargers in achieving compliance with
applicable TMDL requirements. The discussion below is to provide:

a. An overview of TMDL implementation where the State Water Board has
provided cost-efficiencies;
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b. General information on TMDL pollutant categories and estimated compliance
costs associated with TMDL requirements for Responsible Dischargers;

c. Examples of appropriate existing BMPs; and

d. General costs (high, medium, low) for potential TMDL-pollutant BMP
categories.

[.G.2. Using this General Permit’s Implementation Framework

Costs are site-specific and vary depending on multiple factors described
categorically in Section |.F.3 above. This general information is provided to frame
the cost considerations for Responsible Dischargers implementing applicable
TMDL waste load allocation requirements. The incorporation of TMDL
requirements into this General Permit allows for the use of its monitoring and
reporting framework to avoid, where possible to meet the TMDL requirements,
incurring additional costs associated with TMDL implementation (e.g., additional
and separate reports for numeric action level and numeric effluent limitation
exceedances, unique monitoring and sampling requirements specific to TMDLS).

a. The TMDL implementation requirements in this General Permit rely on
Responsible Dischargers to complete a thorough pollutant source assessment
for the entire duration of their construction project, which shall be included
within their SWPPP. Only Responsible Dischargers that identify on-site sources
of pollutants associated with an applicable TMDL, as listed in Attachment H,
are required to comply with additional TMDL requirements. This provision takes
into consideration construction site pollutant source variability and reduces the
implementation burden to implement TMDL requirements for pollutants that are
not present on their site from construction activities. The additional cost for a
TMDL-level pollutant source assessment is estimated at $1,000 to $1,250,
including additional field time and SWPPP preparation. Dischargers complying
with the alternative approach described in Section I.W.6.g.vi of this Fact Sheet
may incur additional costs related to the soil screening required as part of the
pollutant source assessment. The soil screening cost is estimated at $200 per
sample.

b. Twenty-nine (29) of the TMDL waste load allocations have been translated to
require compliance with this General Permit, without imposing additional
RUSLEZ2 modeling, numeric action levels, or numeric effluent limitations.

c. Ninety-three (93) TMDL waste load allocations were translated to require using
RUSLEZ2 modeling to demonstrate a construction site’s annual soil loss will not
deliver more sediment to a water body than pre-construction conditions. This
translation was derived in consideration of costs for TMDLs with mass-based
waste load allocations, rather than imposing TMDL-specific monitoring
requirements for pollutants that are associated with sediment discharges.
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d. Sixty-two (62) of the TMDL waste load allocations have been translated to
require numeric action levels, to consistently implement the General Permit’s
framework using numeric action levels compliance and reporting. Responsible
Dischargers are required to follow the same stormwater management
requirements for both TMDL-related and non-TMDL-related numeric action
level exceedances in this General Permit. TMDLs with concentration-based
waste load allocations to be met in receiving waters, are translated into numeric
action levels to be met at the construction site discharge location(s), to avoid
costly and often infeasible receiving water monitoring.

e. Twenty-one (21) TMDL waste load allocations have been translated to impose
numeric effluent limitations for pollutants, with required assessments and
monitoring consistent with the regulatory framework of this General Permit.
However, Responsible Dischargers will follow the water quality based
corrective action process in this General Permit and perform the required
actions for TMDL-related numeric effluent limitation exceedances instead of a
numeric effluent limitation violation report required for non-TMDL numeric
effluent limitations. A Responsible Discharger that exceeds a TMDL-related
numeric effluent limitation is in violation of this General Permit and may be
subject to mandatory minimum penalties, whereas numeric action level
exceedances are not violations of this General Permit. Only applicable TMDLs
with concentration-based waste load allocations, to be met at the construction
site discharge location(s), were translated into numeric effluent limitations.

1.G.3. TMDL-related Numeric Action Level and Numeric Effluent Limitation Exceedances

The incorporation of TMDL implementation requirements may represent an
increase in the cost of compliance for certain Responsible Dischargers. The
following conditions must occur for a Responsible Discharger to exceed an
applicable TMDL-related numeric action level or numeric effluent limitation:

Condition 1: The discharger discharges stormwater and authorized non-
stormwater, either directly or through a municipal separate sewer system or other
conveyance, to impaired water bodies or watersheds identified in a U.S. EPA-
approved TMDL that assigns a concentration-based waste load allocation to
construction stormwater discharges. Concentration-based waste load allocations
are translated into numeric effluent limitations or numeric action levels and are
listed in Attachment H, Table H-2.

Condition 2: The discharger identifies through the site-specific pollutant source
assessment that one or more TMDL-specific pollutants are present at the site with
the potential to enter discharge.

If the above conditions occur, the discharger is considered a Responsible
Discharger for a TMDL, and subject to TMDL-related numeric action levels or
numeric effluent limitations.
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Condition 3: The Responsible Discharger triggers the non-visible sampling
requirements for the TMDL-specific pollutant when the pollutants may be
discharged due to failure to implement BMPs, a container spill or leak, or a BMP
breach, failure, or malfunction.

If the spill or leak, or BMP breach, failure or malfunction are immediately cleaned
up and BMPs to control the pollutant were implemented, maintained, or replaced
prior to the discharge, the Responsible Discharger is not required to sample its
discharge.

Condition 4: The discharger conducts non-visible sampling in accordance with
Attachment D, Section 111.D.3, and Attachment E, Section IlI.D.3 and the analytical
results report a concentration for the TMDL-specific pollutant above the applicable
TMDL-related numeric action level or numeric effluent limitation listed in
Attachment H, Table H-2.

Condition 5: Conditions 3 and 4 occur at least twice for any and all discharge
locations within the same drainage area, during a given reporting year (July 1
through June 30). Each of the discharger’s subsequent analytical results reporting
a concentration above the TMDL-related numeric action level or numeric effluent
limitation, after the second occurrence, is considered a distinct exceedance.

A Responsible Discharger violates a TMDL-related numeric effluent limitation only
after all the above conditions occur. Responsible Dischargers that exceeded a
TMDL-related numeric effluent limitation or numeric action level will continue to
implement iterative corrective actions and BMP implementation to prevent further
exceedances. Dischargers that do not take corrective actions following an
exceedance are in violation of this General Permit.

Availability of Implementation Tools

The State Water Board recognizes the need to provide Responsible Dischargers
tools and information to navigate the applicability of TMDL requirements,
determine the spatial location of the requirements, and provide support for
compliance analyses. To reduce the Responsible Discharger’s cost of complying
with the TMDL requirements, state-developed tools to assist in the implementation
of and compliance with the TMDL requirements will be made free and publicly
available. These include a TMDL applicability flowchart, a GIS-based TMDL
applicability map, and additional implementation guidance and training for potential
compliance methods.

TMDL Pollutant Categories

This General Permit implements a number of TMDLs separated into the following
seven TMDL pollutant categories:

a. Bacteria
b. Chloride and salts
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Diazinon
Nutrients

Sediment

= @ o 0

Temperature
g. Metals and Toxics

Attachment H, Table H-2 of this General Permit lists all TMDLs applicable to
Responsible Dischargers. For each TMDL, Table 2 cross-references one or more
of the pollutant categories above.

a. Bacteria'41®

Sources of bacteria and other pathogens in watersheds include, but are not
limited to, animal excrement (from stormwater infrastructure and animals) and
sanitary sewer overflows of human excrement. Major contributors from
construction sites may include wild or tamed animals on the premises, waste
handling, portable toilets, and contaminants in erodible materials. This Fact
Sheet contains supportive information referenced from the bacteria TMDLs that
construction stormwater dischargers are not a significant source of bacteria and
therefore would meet the waste load allocations.

The bacteria TMDLs in Attachment H require the implementation of existing
minimum BMPs to control stormwater exposure to bacteria sources, thus
compliance with these TMDLs is not expected to result in significant additional
costs.

b. Chloride and Salts'®

Salts such as boron, calcium chloride (CaCl), magnesium chloride (MgCl),
sodium chloride (NaCl), and sulphate can accumulate in soils within the
watershed. Three TMDLs in Attachment H identify construction stormwater

14 Los Angeles Regional Water Board, Ballona Creek, Estuary, and Tributary Bacteria
TMDL (June 7, 2012),
<https://www.waterboards.ca.gov/losangeles/water_issues/programs/tmdl/docs/R12-
008_RB_BPA.pdf> [as of May 20, 2021]

15 CASQA, Construction BMP Handbook (January 2015),
<https://www.casqa.org/sites/default/files/casga-handbook-
construction/master_hanbook_file_2015_sec.pdf> [as of May 20, 2021] (CASQA
Construction BMP Handbook)

16 Los Angeles Regional Water Board, Calleguas Creek Watershed Salts TMDL (October
4, 2007),
<https://www.waterboards.ca.gov/losangeles/water_issues/programs/tmdl/docs/2007-
016_RB_BPA.pdf> [as of May 20, 2021]
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dischargers as potential sources of chloride and salts. For two of the three
TMDLs, compliance with this General Permit was sufficient to meet the
assigned waste load allocations, thus not imposing any TMDL-specific costs on
the Responsible Dischargers. However, the Upper Santa Clara River TMDL for
chloride assigned a concentration-based waste load allocation, which was
translated into a numeric action level. As a result, Responsible Dischargers for
the Upper Santa Clara River Chloride TMDL can expect a medium to low-cost
impact.

Responsible Dischargers in the Upper Santa Clara River watershed (Region 4)
may be required to conduct non-visible pollutant monitoring to analyze for
boron, chloride, sulfate, and total dissolved solids as part of the TMDL
implementation requirements. The estimated additional cost of the non-visible
pollutant monitoring for the Upper Santa Clara River TMDL would be
approximately $200-$400 for sampling and $150-$250 for analysis and
SMARTS data entry, per sampled discharge location per event.

c. Diazinon'

Diazinon is an organophosphate pesticide that does not sorb to sediment but is
instead mobilized through soils by dissolving in water. Stormwater runoff can
come into contact with areas where diazinon was applied and transport the
pollutant into the watershed. Although diazinon was once used in both
agricultural and urban settings, it has since been banned for non-agricultural
uses by the California Department of Pesticide Regulations. Because this
General Permit requires all dischargers to perform a pollutant source
assessment, and diazinon is banned for non-agricultural uses, compliance with
the diazinon TMDL requirements is not expected to incur additional costs.

d. Nutrients'819

Nutrients (e.g., ammonia, nitrogen compounds, and phosphorous) can be found
in stormwater runoff from construction sites, industrial areas, and urban areas.
Sources of nutrients from construction sites may include background

17 San Diego Regional Water Quality Control Board, Chollas Creek Diazinon Total
Maximum Daily Load (August 14, 2002)
<https://www.waterboards.ca.gov/sandiego/water_issues/programs/tmdls/chollascreek
diazinon.html> [as of May 20, 2021]

18 United States EPA Region IX, Los Angeles Area Lakes Total Maximum Daily Loads
for Nitrogen, Phosphorus, Mercury, Trash, Organochlorine Pesticides and PCBs
(March 26, 2012),
<https://www.waterboards.ca.gov/losangeles/water_issues/programs/tmdl/Established
/Lakes/LALakesTMDLsEntireDocument.pdf> [as of May 20, 2021]

19 CASQA Construction BMP Handbook, p. 1-7.
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concentrations, storage and application of fertilizers, and discharges of nutrient-
rich sediments. Most of the nutrient TMDLs in Attachment H require that
dischargers comply with waste load allocations by meeting the translated
numeric action levels or numeric effluent limitations, while one TMDL relies on
RUSLEZ2 modeling. The compliance cost impact for implementation of the
nutrient TMDLs is expected to be medium to high since additional BMPs (filter
media BMPs for phosphorus and advanced BMPs for nitrogen) and monitoring
may be required for controlling the specific nutrient concentrations from
construction sites.

The RUSLE2 modeling used to demonstrate compliance with the San Diego
Creek and Newport Bay Nutrients TMDL in Region 8 is estimated to add $750
to $1,500 in costs, per project.

If non-visible pollutant monitoring is required, Responsible Dischargers in some
watersheds located in Regions 3, 4 and 8 (Central Coast, Los Angeles Basin
and Santa Ana), as specified in Attachment H, shall conduct analyses for the
TMDL-specific pollutant(s) such as total nitrogen, ammonia, nitrates, nitrites,
phosphorous, and orthophosphates. The estimated additional cost of the TMDL
monitoring would be approximately $200-$400 for sampling and $200-$400 for
analysis and SMARTS data entry, per sampled discharge location per event.

The May 2021 draft of the Construction Stormwater General Permit, issued for
public comments, proposed translations of nitrogen-based nutrient waste load
allocations into numeric effluent limitations. The translation of the nitrogen-
based nutrient waste load allocations was revised to numeric action levels in
this General Permit per the following explanation that numeric action levels are
consistent with the assumptions and requirements of the waste load
allocations.

All applicable TMDLs with nitrogen-based nutrient waste load allocations
discuss low flow as the critical condition for the receiving water impairment.
Unlike general urban runoff that occurs year-round, construction stormwater
discharges only occur as a result of precipitation events; discharges from
construction sites do not typically occur during low flow receiving water
conditions. A numeric action level is a more appropriate limitation to implement
a TMDL primarily concerned with dry weather discharges. Further, each TMDL
discusses municipal wastewater treatment plants as a principal source of
nutrient loading. Although stormwater is identified as a potential source, the
TMDL did not calculate a source-specific waste load allocation and instead
used the water quality objective as the waste load allocation for nutrients.
Although the TMDLs sets the compliance location at the point of discharge,
because of how the waste load allocation was calculated, the waste load
allocations are similar to TMDLs where the compliance point is set at the
receiving water. As set forth in Section 1.D.3, this General Permit translated
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concentration-based waste load allocations to be met in receiving waters into
numeric action levels.

The State Water Board has very few nitrogen-based nutrient sampling results
from construction stormwater because the previous permit did not require
sampling for nutrients. However, nutrient data is available from required
monitoring in the Industrial Stormwater General Permit. An analysis of all
stormwater data from implementation of the Industrial Stormwater General
Permit from 2015 — 2021 shows that of collected nutrients samples,
approximately 95 percent of nitrate-plus-nitrite samples (as nitrogen), and 92
percent of ammonia samples had concentration results were lower than
numeric action levels listed in this General Permit. The average sampling
results, 0.68 mg/L for nitrate-plus-nitrite and 2.16 mg/L for ammonia, were
below the numeric action levels in the Industrial Stormwater General Permit.
Both observed average sampling results are a fraction of the action levels in
this General Permit. The sampling results available through the implementation
of the statewide Industrial Stormwater General Permit include stormwater
discharge data from industrial facilities, such as fertilizer manufacturers, with
significant potential sources of nutrients. In contrast, sources of nutrients from
construction sites are generally limited to existing legacy concentrations in the
sediment from past land uses that involved application of fertilizers, pesticides,
and herbicides, and storage facilities that store the chemicals. Accordingly, it is
generally expected that construction stormwater discharges will not exceed the
waste load allocations and numeric action levels are appropriate.

Numeric action levels are consistent with the TMDLs and protective of water
quality. All dischargers are required to implement sediment control BMPs and
eliminate or minimize site erosion. If the Discharger exceeds the numeric action
level, as set forth in Attachment H, Section I.D.3.e, the discharger must report
and respond to a numeric action level exceedances. As described in
Attachment D and E, Section IIl.G, when there is an exceedance of a numeric
action level, dischargers must determine the source of the pollutant, implement
corrective actions to reduce or prevent further exceedances and implement
iterative corrective actions until the discharge is in compliance with the action
level. Within 14 calendar days of an exceedance, a QSD and QSP must
perform on-site visual inspections and the QSP must document any areas of
concern (Order, Section V.C.3 & V.D.4). For example, if the construction
activities include the application or storage of fertilizers, pesticides, and
herbicides, exposure of those products to stormwater must be prevented or
minimized. Corrective actions may also include implementing BMPs that
eliminate stormwater discharges, BMPs with filter media, or other sediment
control BMPs. The Regional Water Boards may require additional monitoring,
reporting, and BMP requirements upon obtaining site-specific information about
an exceedance to a numeric action level (Attachment H, Section 1.D.3.f). The
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State Water Board expects that dischargers can feasibly comply with the
nitrogen numeric action levels in this General Permit without the need to
implement more advanced BMPs, which as discussed below are not typically
possible to install at construction sites.

The most effective BMPs for removal of nitrogen-based nutrients through
denitrification, biofiltration, or bioretention are advanced structural treatment
BMPs that are used at permanent sites, not temporary construction sites.
Denitrification, the process by which nitrates are reduced to gaseous nitrogen
by facultative microbes under anaerobic conditions, is often employed at
wastewater treatment plants with numeric effluent limitations for ammonia
and/or nitrates. Biofiltration BMPs capture and treat stormwater runoff using
conditioned soil beds for planting vegetation and establishing microbial
communities to filter out pollutants. Denitrifying treatment and bioretention
BMPs requires the retention of all the construction site’s stormwater. Sites
would need adequate space to accommodate the proper sizing and design of
such treatment BMPs to effectively remove nutrients. Construction sites often
have limited available area, and the larger the site, the more area is needed for
treatment BMPs. Construction of permanent BMPs is not typically compatible
with construction stormwater management, as site conditions are inherently
transient during the term of the construction, and the nutrient removal BMPs
would only be needed during land disturbance activities.

Biofiltration basins require established vegetation to efficiently remove
nutrients. The vegetation in a biofiltration basin typically needs, at minimum,
several growing seasons, (at minimum several months under ideal weather and
soil conditions, up through several years under non-supportive growing
conditions), for the vegetation to establish itself and provide effective treatment
for nutrient removal. Most construction projects are active for a short duration
with insufficient time to establish a vegetative biofiltration process that
effectively removes nutrients. Although biofiltration is a commonly used post-
construction BMP, its utility during construction is limited due to the inability to
move biofiltration BMPs; additionally, biofiltration BMPs are designed
specifically to treat a defined stormwater discharge quality under specific site
conditions. Biofiltration BMPs are expensive, generally costing tens-of-
thousands of dollars in addition to the cost of retention of the site’s stormwater.
Due to the time period needed to design and establish effective treatment, the
long-term nature of treatment implementation, and the relative cost, biofiltration
BMPs are not well-suited for construction sites that are temporary in nature.
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e. Sediment 20

Excess sediment delivery to stream channels can be a pollutant and is
associated with several natural processes as well as anthropogenic sources.
Sediment can transport other pollutants that attach to it, including nutrients,
trace metals, and organic compounds. Sediment is the primary component of
turbidity, the most common sediment water quality analytical parameter used in
this General Permit. Anthropogenic construction sources include, but are not
limited to, track in and out from earth moving equipment, unpaved access road-
related erosion (e.g., construction and maintenance of paved and unpaved
roadways), dust, and soil/earth disturbing activities. All Responsible
Dischargers are required to comply with the existing requirements of this
General Permit, including the turbidity numeric action levels, associated
exceedance actions, and the sediment TMDLs incorporated into this General
Permit. However, many of the sediment TMDLs will also require additional
RUSLEZ2 modeling to demonstrate compliance with the assigned waste load
allocations. Responsible Dischargers for the Los Pefiasquitos Lagoon
Sediment TMDL are required to submit an estimate of the representative flow
rate from their construction site for one precipitation event, each reporting
period. Although imposing these additional requirements is expected to result in
a low to medium cost impact for Dischargers, they were considered a more
cost-effective approach than other means of complying with the TMDL such as
TMDL-specific monitoring.

The cost of a runoff flow rate assessment varies by methodology and the
method is often determined by the availability of input data. A relatively simple
equation such as the Rational Method would require an hour or less for a QSD
to calculate. The more complex and accurate National Resources Conservation
Service method may require a site visit or extensive internet research and take
two to six hours to complete. This translates to a cost range of $100 to $600,
based on an average billable rate of $100 per hour for QSDs.

In addition to the regular numeric action level sediment monitoring required by
the permit, Responsible Dischargers in some watersheds located in Region 1,
as specified in Attachment H, shall conduct RUSLE2 to demonstrate
compliance with the waste load allocations. The estimated additional cost of the
RUSLE2 calculation requirement will add $750 to $1,500 to each project in
these Regions.

20 California Stormwater Quality Association (CASQA) Construction BMP Handbook, p.
1-7.
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f. Temperature?'

This General Permit includes seven temperature TMDLSs, all of which are
located in the North Coast Regional Water Quality Control Board’s jurisdiction.
The removal of riparian vegetation from road building and urbanization
construction are amongst the sources observed to increase Northern California
stream temperatures, which can negatively impact juvenile salmonids.
Excessive sediment input also raises stream temperature by widening stream
channels, filling pools, and eliminating riparian vegetation during flood events.
Responsible Dischargers are required to comply with the requirements of this
General Permit in order to achieve the applicable waste load allocations in the
North Coast Temperature Implementation Policy. Compliance with these
TMDLs is not expected to result in additional costs.

g. Metals and Toxics??

Metals (e.g., aluminum, cadmium, chromium, copper, lead, mercury, nickel, and
zinc) and selenium can be found in construction stormwater discharges and are
potentially toxic to aquatic life. Many of the equipment and materials used in the
built environment (e.g., pipes, rebar, conductors, galvanized metal, paint,
vehicles, preserved wood, tires, and vehicle brakes) contain metals, which
enter stormwater as the surfaces corrode, decay, dissolve, flake, leach, or rust.

Toxic, synthetic organic compounds (e.g., adhesives, cleaners, herbicides,
polycyclic aromatic hydrocarbons (PAHSs), polychlorinated biphenyls (PCBs),
pesticides, sealants, solvents) may be found in low concentrations but can still
be toxic to aquatic life. Sources of synthetic organic compounds at construction
sites include, but are not limited to, exposure of the compounds to stormwater
during use and/or storage, improper disposal, and accidental release into storm
drains or off-site.

The primary transport mechanism for metals and toxics is the mobilization and
discharge of fine sediment through stormwater. Metals and organic compounds
have an affinity for other organic substances and will partition from water and
sorb to sediment. For this reason, it was appropriate to translate mass-based
waste load allocations into requiring additional RUSLE2 modeling to estimate
sediment delivery from a construction site into a watershed. Using RUSLEZ2 to

21 United States Environmental Protection Agency Region IX, Final Upper Main Eel River
and Tributaries (including Tomki Creek, Outlet Creek and Lake Pillsbury) Total
Maximum Daily Loads for Temperature and Sediment (December 29, 2004)
<https://www.waterboards.ca.gov/northcoast/water_issues/programs/tmdls/eel_river_u
pper_main/pdf/uer-tmdl-final-12-28.pdf> [as of May 20, 2021]

22 CASQA Construction BMP Handbook, p. 1-7.
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demonstrate compliance with the waste load allocations avoids cost impacts
associated with monitoring for toxic and metal pollutants.

However, a number of the metal and toxics TMDLs are assigned concentration-
based waste load allocations, which were translated into numeric action levels
or numeric effluent limitations. Many dischargers are not currently implementing
BMPs designed to minimize concentrations for metals and toxics, but many
Responsible Dischargers will need to implement BMPs designed to comply with
the TMDL requirements. The compliance cost impact for the metal and toxics
TMDL implementation is expected to be similar to that for normal sediment
removal unless site-specific advanced BMPs and additional monitoring are
required to comply with the requirements of these TMDLs. In the latter case,
more advanced systems such as bioretention ponds, active treatment systems,
or membrane filtration structures will likely have costs in the tens of thousands
of dollars.

If non-visible pollutant monitoring is required, Responsible Dischargers in some
watersheds located in Regions 4, 8 and 9 (Los Angeles Basin, Santa Ana, San
Diego), as specified in Attachment H, would have to conduct TMDL analyses
for metals and toxics listed for the individual watersheds. These pollutants may
include copper, lead, zinc, mercury, nickel, cadmium, chromium and selenium,
and toxics in the form of organochlorine pesticides, polychlorinated biphenyls
(PCB), and polycyclic aromatic hydrocarbons (PAH). The estimated additional
cost of this TMDL monitoring would be approximately $200-$400 for sampling
and $525-$750 for analysis and SMARTS data entry, per sampling location per
event. For the Los Angeles Area Lakes TMDL, the waste load allocations for
organochlorine pesticides and PCBs are below the analytical reporting limits.
Additionally, the Los Angeles and Long Beach Harbor Waters TMDL waste load
allocations for total copper, lead, and zinc are analytically detectible, but limited
data from construction site stormwater sampling indicates that compliance with
these waste load allocations would be extremely difficult. As further detailed
below, because organochlorine pesticides, PCBs, copper, lead, and zinc all
bind to sediment and sediment is a common pollutant in stormwater from
construction sites that can be managed effectively with BMPs, compliance with
these two TMDLs is implemented through a soil screening investigation and, if
applicable, a total suspended solids (TSS) numeric effluent limitation detailed in
Attachment H, Section I.G.5.

The soil screening investigation is used to determine the presence of the
applicable metals, organochlorine pesticides, or PCBs by comparing the
concentration of pollutants in the soil to the analytical reporting limit for each
substance. The analytical reporting limit is the lowest concentration at which an
analyte can be measured in a sample and its concentration can be reported
with a reasonable degree of accuracy and precision.
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If the analytical reporting limit for any of the TMDL-specific pollutants is
exceeded in any soil sample obtained for the soil screening investigation, the
Responsible Discharger will be required to sample for TSS as a proxy for the
identified TMDL pollutants if the non-visible sampling requirements are
triggered. The numeric effluent limitation for TSS is 100 mg/L, and any
exceedances require corrective actions detailed in Attachment D, Section III.G
and Attachment E, Section IlI.G.

The value of 100 mg/L TSS is derived from several lines of evidence, including
a study where the probability curve between organochlorine pesticides and
TSS was modeled to determine that 100 mg/L TSS is protective of water quality
when the criteria for 4,4 DDE was 0.00059 mg/L which is equal to the waste
load allocation concentrations for chlordane and 4,4 DDT listed in the Los
Angeles Area Lakes TMDL. Additionally, a 2018 study found that 100 mg/L
TSS correlated with the boundary between particulate and dissolved phase
metals in multiple watersheds when the Kq (distribution coefficient) for the metal
is 10,000 L/kg.%?

[.G.6. Stormwater BMP Selection

a. This General Permit provides dischargers flexibility in selecting the site-specific
BMPs necessary to achieve compliance. This flexibility is also provided to
Responsible Dischargers in selecting, installing, and maintaining the
appropriate BMPs for site-specific situations to meet applicable TMDL
requirements, including BMP combinations of:

i. Non-structural BMPs (such as good housekeeping and staff training);

ii. Structural source control BMPs (physical, structural, or mechanical devices
or BMPs intended to prevent pollutants from entering stormwater) such as
erosion control practices, maintenance of stormwater facilities (e.g.,
cleaning out sediment traps), construction of roofs over storage and working
areas, and direction of equipment wash water and similar discharges to the
sanitary sewer or other end-use systems; and/or

iii. Structural treatment BMPs which include flow or volume-based treatment
BMPs. Structural source control and treatment BMPs usually include a
capital investment but are cost-effective compared to removing pollutants

23 Nasrabadi T, Ruegner H, Schwientek M, Bennett J, Fazel Valipour S, Grathwohl P
(2018) “Bulk metal concentrations versus total suspended solids in rivers: Time-
invariant & catchment-specific relationships.”

Washington Department of Ecology (2004) “A Total Maximum Daily Load Evaluation
for Chlorinated Pesticides and PCBs in the Walla Walla River.”

Angela Gorgogline, Fabian A. Bomberdelli, Bruno J. L. Pitton, Lorence R. Oki, Darren
L. Haver and Thomas M. Young (2018), “Role of Sediments in Insecticide Runoff from
Urban Surfaces: Analysis and Modeling.”
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after they have entered stormwater and been discharged into a receiving
water body.

b. Stormwater BMP categories for the TMDL pollutant types above are, in general,
physical, chemical, hydraulic, and biological. Selection of appropriate site BMPs
must be determined based on site-specific factors. No single BMP can achieve
the required pollutant reductions for every given situation or pollutant, and each
BMP approach has pros and cons. The Responsible Discharger should
consider the cost-benefit?* when selecting stormwater BMPs. Some factors
include, but are not limited to, upfront-cost, maintenance-cost, pollutant removal
efficiency per area/treatment unit, local permitting, site hydrology and geology,
safety, space, staffing, and monitoring needs for implementing the BMP(s).
There are many ways to calculate the upfront and maintenance cost of BMPs
that consider, for example, BMP sizing, the annual cost for maintenance and/or
the annual maintenance hours required.?®

Table 1 — University of New Hampshire Stormwater Center?¢ Select BMP
Maintenance Costs and Hours

BMP Maintenance Cost (per Annual Maintenance
year) Hours
Bioretention $1,890.00 20.7
Chamber System Not Assessed Not Assessed
Detention Pond $2,380.00 24.0
Gravel Wetland $2,138.00 21.7
Porous Asphalt $1,080.00 6.0
Pervious Concrete $1,080.00 6.0
Retention Pond $3,060.00 28.0
Sand Filter $2,807.00 28.5

I.G.7. Stormwater BMP Categories

24 State of Hawaii Department of Transportation Highways Division. Stormwater
Permanent Best Management Practices Manual, page 7-2 Table 1. (February 2007).
<http://hidot.hawaii.gov/wp-content/uploads/2015/05/Appx-E.1-Permanent-BMP-
Manual-Feb-2007.pdf>. [as of May 20, 2021]. (State of Hawaii BMP Manual)

25 U.S. EPA. Methodology for developing cost estimates for Opti-Tool Memorandum
(February 20, 2016), page 8.
<https://www3.epa.gov/region1/npdes/stormwater/tools/green-infrastructure-
stormwater-bmp-cost-estimation.pdf>. [as of April 28, 2022]. (U.S. EPA BMP Cost
Estimation Memorandum)

26 U.S. EPA BMP Cost Estimation Memorandum, University of New Hampshire
Stormwater Center (UNHSC) Select BMP Maintenance Costs and Hours, page 8.
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The following categories generally describe currently available types of stormwater
BMPs, their expected effectiveness for the TMDL pollutant categories, and some
general cost comparisons. The cost comparisons for 6.a-b are based on:

o Staff experience in administering this General Permit for the non-structural and
structural source control BMPs;

e The CASQA Industrial and Commercial BMP Handbook for appropriateness of
minimum BMPs to control pollutants;

e The CASQA Construction Handbook for appropriateness of minimum BMPs to
control pollutants;?” and

e The California Department of Transportation (Caltrans) Construction Site BMP
Manual.?8

The cost for non-structural controls, which includes good housekeeping,
preventative maintenance, spill and leak prevention and response, erosion and
sediment controls, employee training programs, and quality assurance and record
keeping, is lower than the costs for other BMPs. For example, these costs consist
of staff time for training or conducting routine minimum BMP activities and minimal
costs for certain materials such as spill kits or for materials for retaining records.
Costs for source control BMPs were estimated generally as being low, medium, or
high, dependent on a variety of factors.

The cost comparisons and information in Table 2 for 6.a-i are based on general
conclusions from research conducted by the California Stormwater Quality
Association, U.S. EPA, U.S. Department of Transportation, State of Hawaii
Department of Transportation Highways Division, State of Minnesota Pollution
Control Agency, and the Water Environment and Reuse Foundation. State Water
Board staff reviewed these sources on:

e The selection of BMPs for general categories of pollutants and performance of
pollutant removal;

e The provided upfront costs for a BMP category from a range of low, medium,
and high; and

e The provided maintenance costs for a BMP category from a range of low,
medium, and high.

27 CASQA Construction BMP Handbook, 2015.

28 California Department of Transportation (Caltrans), Construction Site BMP Manual
(May 2017). <https://dot.ca.gov/-/media/dot-
media/programs/construction/documents/environmental-compliance/csbmp-may-
2017-final.pdf> [as of May 20, 2021]
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More specific information on methodology and estimates is available from these
sources, which are cited below.

a. Non-Structural BMPs, which include, but are not limited to, site sweeping,
staff training and education, dumpster and waste management, routine portable
toilet maintenance and cleaning, and proper handling and spill response for
construction materials.?® These BMPs can significantly reduce pollutant
concentrations in all categories (4.a-g) and can range from low to medium
upfront costs depending on the staffing and size of size. In general, operation
and maintenance costs are low.

b. Source control BMPs, which include minimizing or eliminating exposure of a
pollutant source, can significantly reduce pollutant concentrations in all
categories (4.a-g). Upfront costs can range from low (e.g., moving materials or
activities indoors or under cover) to high (if, for example, the site must move or
build extra covered areas/structures). In general, the operation and
maintenance costs are low for exposure minimization and elimination BMPs.

c. Bioretention BMPs?? are soil and plant-based filtration structures that reduce
runoff velocity and remove pollutants over time through a variety of processes.
Bioretention can significantly reduce pollutant concentrations for categories
(4.a), (4.d), (4.e), (4.f), and (4.g) (varies for dissolved metals).3' Usually, costs
are medium to high3? per area treated and are tied to proper sizing and design,
with low to medium maintenance requirements and cost.33

29 U.S. Department of Transportation (DOT), Federal Highway Administration.
Stormwater Best Management Practices in an Ultra-Urban Setting: Selection and
Monitoring. Section 6.5 Table 57. Relative Rankings of Cost Elements and Effective
Life of BMP Options.
<https://www.environment.fhwa.dot.gov/Env_topics/water/ultraurban_bmp_rpt/uubmp
6p4.aspx> [as of April 28, 2022]. (U.S. DOT BMP Selection and Monitoring)

30 California Stormwater Association (CASQA), Industrial and Commercial Best
Management Practice Online Handbook September 2014, TC-32.
<https://www.casqa.org/sites/default/files/casga-handbook-
industrial/full_handbook 2014.pdf> [as of May 20, 2021] (CASQA Industrial and
Commercial BMP Handbook)

31 Water Environment and Reuse Foundation (WERF). International Stormwater BMP
Database 2020 Summary Statistics Final Report,
<https://www.waterrf.org/system/files/resource/2020-11/DRPT-4968_0.pdf> [as of
April 28, 2022]. (International Stormwater BMP Database).

32 State of Hawaii BMP Manual, page 7-2 Table 1.

33 U.S. DOT BMP Selection and Monitoring, section 6.5 Table 57; State of Hawaii BMP
Manual, page 7-2 Table 1; U.S. EPA BMP Cost Estimation Memorandum, page 8.

FACT SHEET FS-38


https://www.environment.fhwa.dot.gov/Env_topics/water/ultraurban_bmp_rpt/uubmp6p4.aspx
https://www.environment.fhwa.dot.gov/Env_topics/water/ultraurban_bmp_rpt/uubmp6p4.aspx
https://www.environment.fhwa.dot.gov/Env_topics/water/ultraurban_bmp_rpt/uubmp6p4.aspx
https://www.casqa.org/sites/default/files/casqa-handbook-industrial/full_handbook_2014.pdf
https://www.casqa.org/sites/default/files/casqa-handbook-industrial/full_handbook_2014.pdf
https://www.waterrf.org/system/files/resource/2020-11/DRPT-4968_0.pdf
https://www.waterrf.org/system/files/resource/2020-11/DRPT-4968_0.pdf

ORDER WQ 2022-0057-DWQ
NPDES No. CAS000002

d. Media or Treatment Filtration BMPs3* include either active or passive
processes. In passive processes, water flows through treatment media or
surface by gravity. In active processes, stormwater flows through media via a
pump or similar mechanized system. The media are usually a custom or
proprietary blend from the manufacturer and/or vendor (e.g., flocculants,
coagulants, carbon, sand, organics). Active systems are chambered and may
include pretreatment features to enhance the treatment process. Media filtration
can significantly reduce pollutant concentrations categories (4.a), (4.€), and
(4.9)* depending on the specific treatment media. The costs vary significantly
depending on the pollutant(s) intended for treatment, the size of the system,
and the system design. Upfront costs are generally medium to high per area
treated with medium to high maintenance requirements and cost.3¢

e. Retention BMPs (sediment basin, retention wet pond or extended detention
wet pond)®” are constructed basins that have a permanent pool of water most
of the year which settle out pollutants and can use plant life to biologically
remove pollutants. Retention can significantly reduce pollutant concentrations
for all categories but (4.c) and effectiveness for category (4.9) varies depending
on the metal and whether the metal is dissolved.®® The upfront and
maintenance requirements and costs are tied to proper sizing and design of the
system and vary from medium to low.3°

f. Detention BMPs (Dry extended detention ponds, dry ponds, extended
detention basins, detention ponds, extended detention ponds)*° are basins with
designed outlets to achieve a required stormwater draw down time (e.g., 24,
48, or 72 hours). The basins are designed to detain stormwater runoff for some
minimum time (e.g., 48 hours) allowing particles and associated pollutants to
settle. These basins have a temporary wet pool dependent on the infiltration
rate of the subsoil. Detention can significantly reduce pollutant concentrations

34 CASQA Industrial and Commercial BMP Handbook, TC-40 Media Filter.
35 CASQA Industrial and Commercial BMP Handbook, TC-40 Media Filter.

36 State of Hawaii BMP Manual, page 7-2 Table 1; U.S. DOT BMP Selection and
Monitoring, section 6.5 Table 57; U.S. EPA BMP Cost Estimation Memorandum, page
8.

37 CASQA Industrial and Commercial BMP Handbook, TC-20 Wet Pond.
38 WERF International Stormwater BMP Database 2016 Summary Report.

39 State of Hawaii BMP Manual, page 7-2 Table 1; U.S. DOT BMP Selection and
Monitoring, section 6.5 Table 57; U.S. EPA BMP Cost Estimation Memorandum, page
8.

40 CASQA Industrial and Commercial BMP Handbook, TC-22 Extended Detention
Basins.
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for all categories except for (4.c) and (4.g), though detention’s effectiveness for
metals is variable depending on the metal and whether the metal is dissolved.*’
The upfront and maintenance requirements and costs are tied to proper sizing
and design of the system and vary from medium to low.#?

g. Wetland BMPs (constructed wetlands)*® are constructed basins with a
permanent pool of water for most of the year and are shallower with more
vegetation than wet ponds. Stormwater is stored in the shallow pools of
vegetation. Pollutant removal is achieved through microbial transformation,
plant uptake, settling, and adsorption. Pretreatment is suggested to reduce the
needed annual maintenance by reducing the amount of sediment and other
solids entering the BMP. Wetlands can significantly reduce pollutant
concentrations for all categories except for (4.b) and (4.c).** The upfront costs
are medium to high, and the operation and maintenance costs and
requirements are medium.*®

h. Infiltration BMPs (volume reduction)*® are trenches or basins which store
stormwater in the void space between the media (e.g., rock, stones, soil media)
and infiltrates/exfiltrates through the bottom and sides into the ground.
Infiltration reduces stormwater discharge volume and pollutant loadings to
surface waters and can recharge groundwater aquifers or be used for other
appropriate purposes and provide cost-savings by offsetting the use of potable
water (e.g., cooling towers and equipment cleaning water). Pretreatment is
necessary to limit the amount of gross pollutants, oil & grease, and sediment to
the system to ensure the system functions properly. Infiltration can significantly
reduce pollutant concentrations for all categories, however, in all cases fate and
transport of pollutants to groundwater should be evaluated for impacts to
drinking water beneficial uses (e.g., salts, solvents). The upfront and

41 WERF International Stormwater BMP Database 2016 Summary Report.

42 State of Hawaii BMP Manual, page 7-2 Table 1; U.S. DOT BMP Selection and
Monitoring, section 6.5 Table 57; U.S. EPA BMP Cost Estimation Memorandum, page
8.

43 CASQA Industrial and Commercial BMP Handbook, TC-21 Constructed Wetlands.
44 WERF International Stormwater BMP Database 2016 Summary Report.

45 State of Hawaii BMP Manual, page 7-2 Table 1; U.S. DOT BMP Selection and
Monitoring, section 6.5 Table 57; U.S. EPA BMP Cost Estimation Memorandum, page
8.

46 CASQA Industrial and Commercial BMP Handbook, TC-10 Infiltration Trench and TC-
11 Infiltration Basin.
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maintenance costs and requirements are tied to proper sizing and design of the
system and are medium.*’

Table 2 — Effective BMP Examples for TMDL Pollutant Categories?

Best
Manage-
ment
Practice

Bac-
teria
(4.a)

Chloride
and
Salts
(4.b)*°

Dia-
zinon
(4.c)

Nutrients
(4.d)

Sediment
(4.e)

Temper-
ature

(4.f)

Toxics
and
Metals

(4.9)*°

Non-
Structural
and
Exposure
Minimi-
zation

Bioreten-
tion
Devices

Media or
Treatment
Filtration

Retention
Basins/
Ponds

Detention
Basins/
Ponds

Construct-
ed
Wetlands

Infiltration
or Volume
Reduction

47 State of Hawaii BMP Manual, page 7-2 Table 1; U.S. DOT BMP Selection and

Monitoring, section 6.5 Table 57; U.S. EPA BMP Cost Estimation Memorandum, page

8.

48 WERF International Stormwater BMP Database 2016 Summary Report. Also see
Table 2 footnotes 47 and 48.

49 Not evaluated in the WERF International Stormwater BMP Database 2017 Summary
and is based upon guidance from the Minnesota 2015 Industrial Stormwater BMP

Handbook.

50 From CASQA TC-10 and TC-11 not evaluated in the WERF International Stormwater

BMP Database 2017 Summary.
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I.LH. Rationale
I.H.1. General Permit Approach

A General Permit for construction activities over one acre is an appropriate
permitting approach for the following reasons:

a. A General Permit is an efficient method to establish the essential regulatory
requirements for a broad range of construction activities under differing site
conditions;

b. A General Permit is the most efficient method to handle the large number of
construction stormwater permit applications;

c. A General Permit application process for coverage is far less onerous than that
for individual permit and hence more cost effective;

d. A General Permit is consistent with U.S. EPA's four-tier permitting strategy, the
purpose of which is to use the flexibility provided by the Clean Water Act in
designing a workable and efficient permitting system; and

e. A General Permit is designed to provide coverage for a group of related
facilities or operations of a specific industry type or group of industries. It is
appropriate when the discharge characteristics are sufficiently similar, and a
standard set of permit requirements can effectively provide environmental
protection and comply with water quality standards for discharges. In most
cases, the general permit will provide sufficient and appropriate management
requirements to protect the quality of receiving waters from discharges of
stormwater from construction sites.

There may be instances where a General Permit is not appropriate for a specific
construction project. A Regional Water Board may require any discharger
otherwise covered under this General Permit to apply for and obtain an individual
permit or apply for coverage under a more specific General Permit. The Regional
Water Board must determine that this General Permit does not provide adequate
assurance that water quality will be protected, or that there is a site-specific reason
why an individual permit should be required.

There may be other permits or requirements in addition to this General Permit. For
example, the discharger may also need a streambed alteration agreement from the
California Department of Fish and Wildlife, a Water Quality Certification (CWA §
401) as administered by the State and Regional Water Boards, CWA § 404 permit
administered by the U.S. Army Corp. of Engineers, and/or a permit for low threat or
de minimis discharges. Contact the appropriate Regional Water Board(s) to
determine if other permits are required for the construction activity.
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I.H.2. Antidegradation Findings

Federal regulations at 40 Code of Federal Regulations § 131.12 require that state
water quality standards include an antidegradation policy consistent with federal
requirements. The State Water Board established California’s antidegradation
policy in State Water Board Resolution No. 68-16 (“Statement of Policy with
Respect to Maintaining High Quality of Waters in California”). Where the federal
antidegradation policy is applicable, the State Water Board has interpreted
Resolution No. 68-16 to incorporate the federal antidegradation policy.®! The
permitted discharge must be consistent with the antidegradation provision of 40
Code of Federal Regulations § 131.12 and State Water Board Resolution No. 68-
16. The State Water Board finds that the permitted discharges authorized by this
general NPDES permit are consistent with the antidegradation provisions of 40
Code of Federal Regulations § 131.12 and State Water Board Resolution No. 68-
16, as set forth herein.

In the context of this general NPDES permit, compliance with the federal
antidegradation policy requires consideration of the following. First, the State
Water Board must ensure that “existing instream uses and the level of water
quality necessary to protect the existing uses” are maintained and protected.>?
Second, if the baseline quality of a waterbody for a given constituent “exceeds
levels necessary to support propagation of fish, shellfish, and wildlife and
recreation in and on the water,%3 that quality shall be maintained and protected”
through the requirements of this general NPDES permit unless the State Water
Board makes findings that: (1) any lowering of the water quality is “necessary to
accommodate important economic or social development in the area in which the
waters are located”; (2) “water quality adequate to protect existing uses fully” is
assured; and (3) “the highest statutory and regulatory requirements for all new and
existing point sources and all cost-effective and reasonable best management
practices for nonpoint source control” are achieved.>* Before allowing any lowering
of high quality water, the Board must conduct an analysis of alternatives that
evaluates practicable alternatives that would prevent or lessen the degradation
associated with the discharges permitted. In the context of 40 Code of Federal

51 State Water Board Order WQ 86-17 (Fay), pages 16-19.

52 State Water Board, Administrative Procedures Update, Antidegradation Policy
Implementation for NPDES Permitting, 90-004 (APU 90-004), page 4. 40 Code of
Federal Regulations § 131.12(a)(1). This provision has been interpreted to mean that,
“[iIf baseline water quality is equal to or less than the quality as defined by the water
quality objective, water quality shall be maintained or improved to a level that achieves
the objectives.”

53 This discussion refers to such waters as “high quality waters.”
54 40 Code of Federal Regulations § 131.12(a)(2).
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Regulations § 131.12(a)(2)(ii), practicable means “technologically possible, able to
be put into practice, and economically viable.”>>

The permit must also comply with any requirements of State Water Board
Resolution No. 68-16 beyond those imposed through incorporation of the federal
antidegradation policy.%® Resolution No. 68-16 requires that high quality waters be
maintained unless degradation is justified based on findings that any lowering of
water quality is “consistent with the maximum benefit to the people of the State”
and “will not unreasonably affect present and anticipated beneficial use of such
water and will not result in water quality less than that prescribed in the policies”
and further that the discharge is subject to “waste discharge requirements which
will result in the best practicable treatment or control of the discharge.”” The
baseline quality considered in making the appropriate findings is the best quality of
the water since 1968, the year of adoption of Resolution No. 68-16, or a lower level
if that lower level was allowed through a permitting or other regulatory action, such
as establishing a water quality objective, that was consistent with the federal and
state antidegradation policies.®® The following analysis assumes, without deciding,
that the baseline for antidegradation analysis is 1968.5°

55 40 Code of Federal Regulations § 131.3(n).
56 State Water Board Order No WQ 86-17 (Fay), page 23, Finding No. 11

57 State Water Board Orders WQ 81-5 (City of Lompoc), WQ 82-5 (Chino Basin
Municipal Water District), WQ 90-6 (Environmental Resources Protection Council).
State Water Board Resolution 68-16, Resolve 2. Best practicable treatment or control
is not defined in Resolution 68-16; however, the State Water Board has evaluated
what level of treatment or control is technically achievable using “best efforts.”
Questions and Answers, State Water Board Resolution 68-16, (Feb. 16, 1995), pp. 5-
6. The State Water Board states: “To evaluate the best practicable treatment or
control method, the discharger should compare the proposed method to existing
proven technology; evaluate performance data, e.g., through treatability studies;
compare alternative methods of treatment or control; and/or consider the method
currently used by the discharger or similarly situated dischargers...The costs of the
treatment or control should also be considered....”

58 State Water Board APU 90-004, page.4. The baseline for application of the federal
antidegradation policy is 1975, which is the date used in 40 Code of Federal
Regulations § 131.3(e) to define existing uses of a waterbody. For state
antidegradation requirements, see also Asociacion de Gente Unida por el Agua
(AGUA) v. Central Valley Water Board (2012) 210 Cal.App.4th 1255,1270. The
baseline for the application of the state antidegradation policy is generally the highest
water quality achieved since 1968, the year the policy was adopted.

59 State Water Board Resolution 68-16, Resolve 1. The baseline may be later than 1968
for two reasons. First, the appropriate baseline is determined by the date on which a
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a. The Board Is Not Required to Make Waterbody by Waterbody and Pollutant by
Pollutant Antidegradation Findings

The State Water Board finds that it is not required to conduct a waterbody by
waterbody and pollutant by pollutant antidegradation analysis for this permit.
The State Water Board makes this finding for two reasons. First, the
Administrative Procedures Update, Antidegradation Policy Implementation for
NPDES Permitting, 90-004 (APU 90-004), which specifies a waterbody by
waterbody and pollutant by pollutant analysis for some permitting actions, does
not address permitting for diffuse stormwater discharges. Second, APU 90-004
itself indicates that a waterbody by waterbody and pollutant by pollutant
analysis is only required when conducting a “complete” antidegradation
analysis; a complete analysis, in turn, is not required where any “reduction in
water quality is temporally limited and would not result in any long-term
deleterious effects on water quality.”®® As detailed below in the section
regarding waters that do not meet water quality objectives and in Alternative 1,
a complete analysis is not required. The discussion below elaborates on these
two reasons.

APU 90-004 is a State Water Board internal guidance document establishing
methods for implementing the federal and state antidegradation policies in
NPDES permits. APU 90-004 suggests that an antidegradation analysis
requires a pollutant by pollutant and waterbody by waterbody analysis in certain
contexts, specifically where the discharge at issue is a discrete discharge from
a singular facility, such as discharges from publicly owned treatment works.
However, APU 90-004 has limited value when considering antidegradation in
the context of diffuse stormwater discharges from tens of thousands of future
construction projects of a wide variety distributed throughout the entire state
over the life of the permit, each with the potential for discharging multiple

policy establishing the level of water quality to protect was effective.

State Water Board APU 90-004, page 2. The various water quality control plans and
State Policies for Water Quality Control have been adopted and amended many times
since the 1970’s to include new or revised water quality objectives. Second, a
permitting action with appropriate antidegradation findings allowing degradation may
establish a new baseline consistent with the level of water quality achieved under that
permit. The State Water Board has regulated construction stormwater discharges in
the past through general permits issued in 1999 and 2009. APU 90-004 acknowledges
that no antidegradation analysis is required where the water board has no expectation
that water quality will be reduced by the permitting action; here, if the water quality
achieved under the prior general permits had been used as the baseline, arguably, no
antidegradation analysis would have been required. Nevertheless, for ease of
analysis, 1968 is used herein as the baseline.

60 State Water Board APU 90-004, page 2.
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pollutants, to a wide variety of waterbodies statewide.®! This interpretation is
sensible, if not necessary, for this general NPDES permit, given the short-term
nature of construction projects and the fact that, as of the date of adoption of
this permit, the type and location of the construction projects that will be
regulated by this General Permit is unknown. Therefore, only a generalized
antidegradation analysis can, and must, be conducted for the discharges
authorized by this general NPDES permit.

In addition, reliable data on the baseline water quality since 1968 is not
available for all pollutants for all surface waters of the state that might receive
discharges authorized by this General Permit. The State Water Board did not
begin conducting statewide assessments of water quality until 1973. That first
assessment was based only on very limited sampling for only five water quality
parameters on portions of 23 water bodies. Over the course of the next five
decades, those assessments have gradually become more comprehensive and
thorough, culminating with the State Water Board’s most recent 2020-2022
Integrated Report, which assessed the waterbodies for three of the nine
Regional Water Quality Control Boards. However, even though a large amount
of ambient water quality data is now collected and evaluated for these biennial
assessments, the integrated reports are focused on assessing whether the
waterbodies are supporting beneficial uses. The assessments are not intended
to provide information about whether the waterbodies are of a higher quality
than necessary to support their beneficial uses.®? As a result, this analysis
assumes that some of the waterbodies that will receive stormwater discharges
from some of the construction sites are high quality waters with respect to at
least some pollutants that might be in the authorized discharges. Due to the
wide variety and unknown identity of the large number of potential waterbodies
that might receive authorized discharges from construction projects under this
permit and the lack of specific, reliable data regarding each potential receiving
waterbody, the analysis of waterbodies that might be affected by this general
NPDES permit must also be done at a generalized level.

The State Water Board additionally finds that, even if APU 90-004 applies to
the issuance of this permit, it requires at most a “simple” antidegradation
analysis. APU 90-004 contemplates that a “simple” antidegradation analysis is

61 State Water Board Order WQ 2018-0002, page 77. Reaches a similar conclusion for
agricultural discharges. This is even more so for the discharges authorized by this
Order, because, unlike discharges from agricultural lands, there is much more
uncertainty as to the location of the future construction projects and the temporal
nature of discharges of stormwater from construction sites.

62 Regional Water Quality Control Boards Biennial Assessments.
<https://www.waterboards.ca.gov/water_issues/programs/water_quality _assessment>
[as of July 19, 2022]
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appropriate under specified circumstances. In particular, as stated above, APU
90-004 states that a simple antidegradation analysis is allowed when the
“[Water] Board determines the reduction in water quality is temporally limited
and will not result in any long-term deleterious effects on water quality; e.g., will
cease after a storm event is over.”®?

APU 90-004 does not provide guidance on the scope and content of a simple
antidegradation analysis. Nor does it define the terms “temporally limited” or
‘long term.” Those terms must therefore be interpreted in the context of the
types of discharges being permitted and with deference to the best professional
judgment of the State Water Board. Construction stormwater discharges fit
within the example provided by the APU and are temporal and inherently short-
term. Therefore, any degradation would be temporally limited and would not
result in long-term deleterious effects on water quality. In addition, the permit
continues the requirements of the previous permits or imposes equivalent or
more protective requirements such that, in at least at a generalized level, the
water quality established under the prior permits is expected to be maintained
and improved.

The State Water Board determines that the findings made below meet the
requirements of a simple antidegradation analysis and are also consistent with
an antidegradation analysis done at a generalized level, as appropriate for this
permit. With these findings, based on the information available to it and using
its best professional judgment, the State Water Board concludes that the
discharge will not be adverse to the intent and purpose of the State and federal
antidegradation policies. Regardless of APU 90-004’s application, however, the
below analysis is consistent with the generalized antidegradation analysis
appropriate for this general NPDES permit and complies with both the federal
antidegradation regulations, and with the State antidegradation policy.

b. The State Water Board Makes the Following Antidegradation Findings

The discharges permitted in the permit are consistent with the antidegradation
provisions of 40 Code of Federal Regulations § 131.12 and Resolution No. 68-
16. The State Water Board’s conclusion that the terms and conditions of the
permit are consistent with the antidegradation policies is based on the following
analysis.

First, for waterbodies that meet, but do not exceed, the water quality objective
for a particular pollutant, no antidegradation findings are required. For these
waterbody and pollutant combinations, compliance with the General Permit’s
requirements ensures that all construction stormwater discharges authorized by

63 State Water Board APU 90-004, p. 2

FACT SHEET FS-47



ORDER WQ 2022-0057-DWQ
NPDES No. CAS000002

this permit do not interfere with the maintenance and protection of existing
beneficial uses and water quality objectives.

i. Waterbodies that do not meet water quality objectives (waterbodies that are
not high quality)

Because coverage under this General Permit is available statewide, this
General Permit authorizes discharges to at least some surface waters that
are not meeting water quality objectives. Some of these waterbodies are
listed on the State Water Board’s section 303(d) list of impaired waters,
some of which have applicable TMDLs developed by the Regional Water
Boards or U.S. EPA.%* Some receiving waters are not meeting water quality
objectives for multiple pollutants. Under both federal and state
antidegradation policies, these receiving waters are not considered “high
quality” waters for these pollutants. For receiving waters that are not high
quality waters, the federal antidegradation policy requires that regulatory
actions ensure that existing instream uses and the level of water quality
necessary to protect the existing uses are maintained and protected. (40
Code of Federal Regulations § 131.12(a)(1).)®® The General Permit ensures
that existing instream (beneficial) uses and the level of water quality
necessary to protect the existing uses are maintained and protected through
requirements that discharges authorized by this General Permit do not
cause or contribute to exceedances of water quality objectives in the
receiving water and to restore impaired waterbodies by requiring
compliance with TMDL-specific requirements as set forth in Attachment H
and compliance with receiving water limitations set forth in the General
Permit, Section IV.D. These provisions are collectively designed to ensure
that discharges authorized by this General Permit do not cause any further
degradation of impaired waterbodies and do not interfere with the
improvement of the quality of such waters to a level protective of existing
uses over a time schedule that is as short as possible.

The antidegradation policies do not explicitly or implicitly override the
authority and discretion the Clean Water Act and the Water Code grant to
the State Water Board as to how it structures a permit to ensure water

64 Impaired waters, or waters that are not high quality, are not confined to those listed
only on the 303(d) List. There are several reasons for this, including but not limited to
that some of the 303(d) Lists do not reflect current data. In addition, sometimes the
State lacks sufficient data to add a waterbody to the 303(d) List. Accordingly, the
303(d) List itself does not reflect all waterbodies that are impaired.

65 By its terms, State Water Board Resolution No. 68-16 does not sepa