Public Comment
Draft Phase Il Small MS4 General Permit
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Jeanine Townsend

Clerk of the Board

State Water Resources Control Board
P.O. Box 100

Sacramento, CA 85812-2000

Re: Comment Letter — 2nd Draft Phase I Small MS4 General Permit

e

Dear Ms. Townsend:

The City of Napa (“Napa”) appreciates the opportunity to provide these written comments on the
2nd Draft Phase || Small MS4 General Permit (“Draft Permit’) and the Draft Fact Sheet for the
Draft Permit (‘Draft Fact Sheet’). Napa thanks the State Water Resources Control Board
(“State Board") for the improvements made in the Draft Permit since the release of the 1st Draft
last year. Napa urges the State Board to continue to improve the Draft Permit based on these
comments and the other comments submitted by municipal dischargers.

Napa participates in the Napa County Stormwater Pollution Prevention Program (“NCSPPP"),
and is a member of both the California Stormwater Quality Association (“CASQA") and the
Statewide Stormwater Coalition (“SSC”). Napa joins in and incorporates by this reference the
comment letters submitted by NCSPPP, CASQA and SSC. Napa writes separately to address
issues unique to Napa’'s program.

Comments on the Draft Permit

As the State Board is aware, all of the conditions of the final Permit will become legally
enforceable requirements for Napa. If there are future legal disputes about the meaning of the
conditions in the Permit, a court will review the Permit's terms as it would review any contract or
legal document. Napa therefore urges the State Board to listen to the concerns of municipal
dischargers, who are essentially the State Board's contractual partner when it comes fo the
Permit (albeit partners who lack control over the final permit language). The State Board should
only include provisions in the Permit that are precise and infended to create enforceable
obligations that are well understood by all parties.

Consistent with this general comment, Napa has the following specific comments on the Draft
Permit:
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1. Section B.4 (Incidental Runoff): This section prohibits all runoff from landscaped
areas not qualifying as “Incidental Runoff’ and also requires controls for
Incidental Runoff. In accordance with 40 C.F.R. § 122.26(d)(2)(iv)(B)(1), non-
storm water discharges from landscape irrigation, discharges from potable water
sources, irrigation water, lawn watering and related categories need only be
addressed as illicit discharges where such discharges are identified by the
municipalities as sources of poliutants to waters of the United States. Consistent
with this regulation, Napa should be allowed to establish, as needed, the
conditions under which runoff from landscaped areas is to be prohibited or
controlled. The requirement to prohibit or regulate this non-stormwater source
should be left to the City. Further, the controls required by section B.4.a-e are
not always feasible to achieve. For example, it is not always feasible to detect
and correct leaks within 72 hours. In accordance with the applicable reguiations,
Napa should be free to establish feasible controls if it determines that non-storm
water discharges from landscaped areas are a source of pollutants to receiving
waters in Napa.

Through its water department, Napa has already put in place a market-based
approach to reducing water used for landscaping, thereby helping to achieve the
City’s conservation and water quality goals. Specifically, Napa’'s water rates
provide financial incentives to reduce water usage. Napa also has provided on-
line and smart phone tools to assist water customers to reduce water usage and
locate leaks or inefficient watering practices. Through its Conservation
Coordinator, Napa offers a host of individualized and general educational tools to
lower water usage. In addition, Napa has a “cash for grass” turf replacement
rebate program that has been very successful. These market-driven and
educational approaches are believed to be more effective than the top-down
regulatory approach in the Draft Permit.

2. Section D (Receiving Water Limitations): The State Board’s receiving water
limitations language must be revised to make it consistent with the State Board’s
stated intent to achieve compliance with water quality standards “over time,
through an iterative approach requiring improved BMPs.” (State Board Order
WQ 2001-15 (interpreting the State Boards’ mandatory receiving water limitations
language in State Board Order WQ 99-05.) In a case that the United States
Supreme Court will review next term, the Ninth Circuit held that, contrary to the
State Board's stated intent, the receiving water limitations language requires
immediate compliance with numeric water quality standards. To bring the
language of the Draft Permit into line with the State Board’s policy of achieving
compliance over time through the iterative process, the State Board should
revise the receiving water limitations language as proposed by CASQA and the
SSC in their respective comment letters. Making the receiving water limitations
language consistent with State Board Order WQ 2001-15 is important to Napa
because the Napa River is subject to tidal influences. Therefore, pollutants in the
Napa River may come from upstream or downstream sources. Napa should not
be placed in position where it might face potential legal exposure over receiving
water conditions it cannot control.
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Section E.1.a (Continuation of Current Programs): This section allows a
Regional Water Board Executive Officer (‘EQ”) to require a Renewal Traditional
Small MS4 Permittee to continue implementation of current BMPs and reporting
requirements in lieu of implementation of the requirements of the Draft Permit.
Rather than making this in lieu provision a unilateral decision of the Regional
Board EOQ, Napa requests that Permittees be permitted to apply to the Regional
Board EO to continue current programs in lieu of the Draft Permit. |If such an
application is made, the Regional Board EO could then make the determination
that the Permittee’s current program is equally or more effective at reducing
pollutants. The Regional Board EO’s decision should also be subject to review
by the State Board through the Water Code petition process, not just subject to
State Board EO review. Finally, the in lieu process should apply to all the
provisions in the Draft Permit, including section E.12 and E.13.

This is an issue of vital importance to Napa and was mentioned in the City's
comment letter on the 1% Draft of the Permit. Through the NCSPPP, Napa and
its partners have invested a significant amount of time and money to develop a
stormwater program tailored to local conditions. Napa and its partners have
invested in excess of $600 Million on major projects in the Napa River/Napa
Creek that enhance water quality in the Napa River and its tributaries and
provide environmentally responsible flood and watershed protection. Napa
should have the ability to apply to continue these programs without having to
restart them based on the requirements of the Draft Permit. Napa should also
have the ability to challenge a Regional Board EO’s denial of such a request by
filing a petition to the State Board.

Section E.7 (Education and Outreach Program):. This section provides that
Traditional Small MS4 Permittees may be required to implement Community-
Based Social Marketing (“CBSM”) if the Regional Board EO requires it. Because
there is no requirement in the Clean Water Act (“CWA") and implementing
regulations to use any particular type of education and outreach, this provision
must be deleted. As previously explained in Napa's comment letter on the 1st
Draft of the Permit, CBSM is an expensive and time-consuming process that is
not the best approach for Napa. Napa should not have to deviate from its current
local program and from its procurement processes (which generally do not allow
for such a sole-source approach) at the unilateral direction of the Regional Board
EO.

Section E.11.i (Incorporation of Water Quality and Habitat Enhancement
Features in New Flood Management Facilities): This provision requires Napa to
“develop and implement a process for incorporating water quality and habitat
enhancement features into new and rehabilitated flood management facilities.”
By the fourth year of the new Permit, Napa would be required to “complete and
have available a list of new or upgraded flood management projects, including a

summary of water quality and habitat enhancement features incorporated into
their design.”

82523.0000317499015.2



Jeannie Townsend
Clerk of the Board
July 20, 2012
Page 4

This provision is unnecessary and should have no application to Napa. As noted
above and in the City’'s comment letter on the 1st Draft of the Permit, Napa and
its partners at NCSPPP have invested in excess of $600 Million on the Napa
River/Napa Creek Flood Protection Project and numerous other local watershed
enhancement efforts. To burden Napa with the additional requirements of
section E.11.i of the Draft Permit is unreasonabile in light of the efforts Napa has
already taken.

6. Section E.12 (Post Construction Storm Water Management Program): Section
E.12 of the Draft Permit establishes post construction requirements for new and
redevelopment projects. Required measures include, without limitation, site
design measures (E.12.6), low impact development runoff standards (E.12.d)
and hydromodification management (E.12.c). When applied to Napa, these
“‘one-size-fits-all’ requirements will significantly undermine Napa'’s long-standing
and highly successful urban growth management approach and the significant
water quality benefits that flow from that approach.

In 1973, the voters in Napa established the basis for what has become the City’s
Rural Urban Limit Line (“RUL"), an urban growth boundary identifying a limited
area subject to urban development. The RUL has remained in place, virtually
unchanged, for over 20 years, and the City’'s current general plan retains the
RUL for the next 25 years. The RUL results in significant water quality benefits
by preventing development of impervious surfaces in rural areas and channeling
urban growth to infill and redevelopment areas within the urban boundary, the
type of “smart growth” principles that section E.12.j of the Draft Permit claims to
promote.

However, the volume and flow criteria in section E.12 of the Draft Permit will
prevent Napa from achieving and preserving the goals of the RUL. A key part of
the RUL is the policy to “provide for the efficient development and redevelopment
of land within the RUL in order to allow job and housing growth through the end
of the planning period.” In other words, to prevent sprawl, the City must allow
infill and redevelopment projects to reasonably occur within the constraints of
such sites. Section E.12's requirements do not accommodate the realities of infill
and redevelopment projects because achieving the volume and flow criteria
demand more land than such projects have available. The limited exceptions
found in the Draft Permit in section E.12.d.2.(ii).(3).C and elsewhere are too
vague and limited to provide effective relief. As currently written, the Draft Permit
will place Napa in the untenable position of continuing its “smart growth” plan
without all the necessary tools to allow for “the efficient development and
redevelopment of land within the RUL . . . ”

in order to allow Napa to continue to implement the RUL and achieve the
associated water quality benefits of this “smart growth” land use approach, Napa
requests a specific exemption from the requirements of section E.12. The Draft
Permit should include an exemption that applies when dischargers have adopted
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and consistently applied an urban growth management boundary such as the
RUL.

7. Section E.13.c (Special Studies): This section allows Permittees to develop and
implement a special study monitoring program, with approval of the Regional
Board EOQ, in lieu of regional or receiving water monitoring. Napa believes that
the Draft Permit's monitoring requirements as a whole are excessive and not
required by the CWA and its implementing regulations. At a minimum, section
E.13.c should be amended to allow ongoing monitoring efforts for existing flood
control, habitat enhancement and stream restoration projects to quality as special
studies.

8. Section E.16.c (Regional Programs and Reporting): This section provides that
only one annual report may be submitted on behalf of Permittees involved in a
Regional Program. As noted above, Napa participates in the NCSPPP. While
part of NCSPPP, Napa administers its own stormwater program and is
separately enrolled under the Permit. The State Board should consider providing
more flexibility in how programs such as Napa’s that are independent but
coordinate with regional partners report on their efforts.

Comments on the Draft Fact Sheet

The Draft Fact Sheet must satisfy the requirements of 40 C.F.R. sections 124.86(a) and 124.56.
In addition to the deficiencies in the Draft Fact Sheet pointed out in the SSC comment letter,
Napa submits the following two key comments on the Draft Fact Sheet.

1. Section il — Economic Considerations: The State Board in Order WQ 2000-11
acknowledged that the cost of compliance is a relevant factor in determining
MEP. To remain consistent with MEP, the BMPs imposed in the Draft Permit
should be shown to “have a cost that bears a reasonable relationship to the
pollution control benefits to be achieved.”

Attached to this comment letter is an estimate of the costs to Napa to implement
the controls in the Draft Permit. Rather than relying on outdated studies of Phase
| program costs, the State Board should conduct a true cost assessment of the
controls required by the Draft Permit. The State Board should then assess these
costs in light of actual estimates of the pollutant control benefits to be achieved
by each control. Such an assessment is consistent with the cost considerations
that are an inherent part of MEP. Since the State Board in section
E.14.9.(ii).(a).(4) of the Draft Permit expects Permittees to assess the “pollutant
source reductions achieved by individual BMPs,” this is an effort that the State
Board must believe it can perform.

2. Section |V (Unfunded Mandates): Napa contends that the new programs and
higher levels of service in the Draft Permit constitute unfunded state mandates,
for all the reasons expressed in the SSC letter. Rather than imposing these
unfunded state mandates on cash-strapped local jurisdictions, the State Board
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should implement the 6 minimum control measures consistent with EPA’s Phase
Il regulations.

Conclusion

For the reasons expressed in this written comment letter and in the NCSWPPP, CASQA and
SSC letters, Napa asks the State Board to revise the Draft Permit and Draft Fact Sheet.

Sincerely,

A

aéques R. LaRochelle, P.E., P.L.S.
Public Works Director
City of Napa

Enclosure: Napa's Implementation Cost Estimate Summary

cc w/enclosure:

State Senator Noreen Evans

State Senator Lois Wolk

State Assembly Member Mariko Yamada
State Assembly Member Michael Allen
Napa City Council

Napa County Board of Supervisors
Napa Chamber of Commerce

California League of Cities

Statewide Stormwater Coalition

Shawn Hagerty, Best, Best, and Krieger
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