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City Council
ROS EYI I_I_E 311 Vernon Street

Roseville, California 95678

July 23, 2012 R ESEI¥E
Jeanine Townsend, Clerk to the Board 7-23-12
State Water Resources Control Board SWRCB Clerk

P.O. Box 100
Sacramento, CA 95812-2000

RE: COMMENT LETTER - 2" DRAFT PHASE Il SMALL MS4 GENERAL PERMIT
Dear Ms. Townsend and Members of the Board:

Thank you for the opportunity to submit comments on the State Water Resources Control
Board’s (“Board”) 2" draft Phase Il Small MS4 General Permit (“2™ draft Permit”) to regulate
small municipal separate storm sewer systems (“MS4s”). This letter presents the City of
Roseville’s continuing concerns with the draft Permit, as well as incorporates by reference, a
legal opinion by Best, Best & Krieger (BB&K; Attachment A). The City of Roseville also supports
and joins in comments sent separately by the California Stormwater Quality Association
(CASQA) and the Statewide Stormwater Coalition (SSC).

We appreciate the efforts of State Board staff to respond to our initial request to re-draft the
permit and to engage in discussion on permit concerns. These discussions were facilitated
though the California Stormwater Quality Association (CASQA) Phase Il subcommittee. While
we were able to reach general agreement on many areas of the Permit, significant issues and
concerns remain. These issues are thoroughly documented within the attached legal opinion
as well as the CASQA and SSC comment letters.

The 2" draft Permit is in conflict with State law and many of the provisions will be impossible to
implement. While the City supports the goal of incorporating feasible measures to reduce water
quality impacts, this goal must be balanced with practical realities. For example, the 2" draft
Permit requires additional conditions on projects that have vested rights (per state law) that local
jurisdictions do not have authority to regulate. These requirements make permittees vulnerable
to increased legal challenge.

The 2™ draft Permit is economically infeasible. Jurisdictions during this economic downturn
have neither staff nor resources capable of responding to increased requirements. For
instance, there are over 130 specific tasks that must be completed within the first five years of
the Permit. The reality of local government’s limited funds must be addressed within the Permit
through safe-harbor provisions for permittees who are fiscally unable to comply.

Permittees have spent tens, if not hundreds, of thousands of dollars in reviewing and
commenting on the 1%' and 2" draft Permits as noticed and requested by the State Board. The
City of Roseville respectfully requests that the State Board thoroughly review and respond to all
issues presented. Special attention should be provided to the issues associated with the
following:
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e Receiving Water Limitation Language,
¢ Regional Board Discretion,
e Alignment with the Clean Water Act, and
[ ]

Permit Front Loading.
RECEIVING WATER LIMITATION LANGUAGE

The language as included in the 2™ draft Permit places all Phase Il MS4s at significant risk for
water quality violations and third party lawsuits. It is incumbent upon the State Board Members
to fully understand the issues presented by permittees, revisit this language and revise it to
protect permittees from the real dangers currently imposed in the 2™ draft Permit. The BB&K
letter provides a complete analysis of the difficulties and dangers with the current language as
presented in the 2" draft Permit. CASQA has also provided suggested language to address
these concerns. The CASQA and BB&K proposed language would rectify the language in
keeping with the stated intent of the State Board in working with Permittees through an iterative
process to address water quality challenges. As the CASQA letter succinctly states, “There is
no regulatory benefit to imposing a permit provision that results in potential instantaneous non-
compliance for the Permittee.” The language as drafted will result in Permittees spending
limited resources on defending their good faith efforts and actions in lieu of working to
accomplish real water quality improvements.

REGIONAL BOARD DISCRETION

The 2™ draft Permit leaves several areas open for determination by the executive officer of a
local Regional Water Quality Control Board. This includes determination on:

e The requirement to implement costly Community Based Social Marketing strategies
associated with the Outreach and Education program element.

e Water Quality Monitoring requirements for those Phase 1| MS4s that either discharge to
an ASBS, have an existing TMDL or have a 303(d) listed water body within their permit
boundary.

e The need to update post-construction design standards after a Permittee has, in good
faith, worked to update standards to comply with the permit timeline.

The 2™ draft Permit does not provide any criteria for executive officers to use in making these
determinations. This leaves Permittees “hanging” in terms of being able to fully understand the
implications of the 2" draft Permit. This is especially true as it relates to budgetary needs to
achieve compliance.

ALIGNMENT WITH THE CLEAN WATER ACT

Many provisions within the 2" draft Permit do not align with the clear language of the federal
Clean Water Act. In some places the 2" draft Permit misinterprets the federal language or
court findings related to the Clean Water Act. These areas of misalignment and
misinterpretation are described within the attached BB&K letter.
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PERMIT FRONT LOADING

City of Roseville staff conducted an analysis of the number of provisions to be implemented
under this Permit. Staff concluded there are over 130 specific tasks that must be completed
within the 5 year permit term. It is important to note that because the requirements associated
with water quality monitoring are not known given the future determinations to be made by our
local water quality control board executive officer, this item is only counted as one task while
clearly there will be a number of discrete tasks that will have to be implemented to comply with
that provision.

Of the over 130 tasks counted, 89% of the tasks must be started or completed on or before the
end of the third year of the Permit. This front-loading of permit requirements will be exceedingly
challenging for Phase Il Permittees to accomplish. A task matrix showing the Permit loading by
year assuming 2013 as the first year of implementation is provided in Attachment B. The City of
Roseuville joins with CASQA in requesting the Permit timelines be revisited and significant
milestone timelines be changed to assist MS4s in achieving a more balanced and achievable
Permit.

In closing, the City of Roseville requests the State Board carefully revise the language within the
2nd draft Permit to address the issues referred to and presented herein. To that end, we would
like to offer our assistance with respect to the concerns presented in the BB&K letter by meeting
with State Board staff to discuss these issues in detail. We truly believe it is in the best interest
of the City and the State Board to continue discussions so the final Phase |l Permit adopted by
the State Board has clear, unambiguous language that aligns with the federal Clean Water Act.

Sincerely,

Pauline Roccucci
Mayor, City of Roseville

ATTACHMENTS

A: Legal Opinion
B: Task Timeline Matrix

cc: Senator Ted Gaines
Assembly Member Beth Gaines
Roseville City Council
Ray Kerridge, Roseville City Manager
Jason Gonsalves, Gonsalves & Son
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Via E-MAIL [COMMENTLETTERS@WATERBOARDS.CA.GOV]

Jeanine Townsend

Clerk of the Board

State Water Resources Control Board
1001 I Street, 24th Floor
Sacramento, CA 95814

Re: Comment Letter - 2nd Draft Phase II Small MS4 General Permit
Dear Ms. Townsend:

Best Best & Krieger LLP (“BBK™) has been retained by the City of Roseville (“City”) to
provide legal comments on the 2nd Draft Phase 1I Small MS4 General Permit (*Draft Permit™)
and the Draft Fact Sheet for the Draft Permit (“Draft Fact Sheet”). These comments support and
supplement other comments submitted by the City as well as the comments of the Statewide
Stormwater Coalition (“SSC™), a group in which the City is an active member. For ease of
reference, these comments follow the sequential order of the Draft Permit and the Draft Fact
Sheet; they are not organized in order of importance.

I.
Comments on the Draft Permit

The Draft Permit imposes significant legal obligations on dischargers that will create
major direct and indirect costs and potential legal exposure. In finalizing the Draft Permit, the
City asks the State Board to keep two key legal principles in mind. First, to decipher the
meaning and enforceability of National Pollutant Discharge Elimination System ("NPDES")
permit terms, a court will review a permit's provisions and meaning as it would any contract or
legal document. (Russian River Watershed Protection Comm. V. City of Santa Rosa (9th Cir.
1998) 142 F.3d 1136, 1141.) For this reason, the final Permit must be drafted with the legal
precision of a contract, and all ambiguous language must be eliminated. Vague language could
lead to the imposition of legal liability that may not be consistent with the policy decisions of the
State Board.

Second, courts have stated that all permit conditions are legally enforceable. (Nw. Envtl.
Advocates v. City of Portland (9th Cir. 1995) 56 F.3d 979, 986.) Therefore, the State Board
should only include in the final Permit conditions that the State Board intends to be legally

82510.001 I7\7475341.2
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enforceable. Statements in the Draft Permit that provide guidance or direction on how to
implement enforceable conditions must be removed from the Draft Permit and placed in the
Draft Fact Sheet or other document that is not legally enforceable. If the State Board follows this
approach, the Draft Permit could be shortened significantly and dischargers would have a much
clearer understanding of the enforceable conditions. Future disputes would thereby be limited or
avoided.

With these two key legal principles in mind, the City submits the legal comments set
forth below.

A. Findings

Under current law, the State Board’s issuance of the Small MS4 Permit is a quasi-judicial
decision. (City of Rancho Cucamonga v. Regional Water Quality Control Board (2006) 135
Cal.App.4th 1377, 1385.) As a quasi-judicial decision, the State Board’s action must be
supported by legally adequate findings, and those findings must be supported by evidence in the
record. (Topanga Association for a Scenic Community v. County of Los Angeles (1974) 11
Cal.3d 506.) The following findings in the Draft Permit are not legally adequate or are not
supported by evidence in the record.

L. Finding 10. This finding discusses the role that urban storm water plays in the
quality of water in California. This finding should be revised to acknowledge that
MS4 dischargers do not have control over the sources of many of the pollutants in
urban storm water. Many of the pollutants of concern in urban storm water come
from sources that can only be regulated at the federal or state level, such as copper
in break pads or legally available pesticides or fertilizers. ~Further, many
contributors to urban storm water pollution — such as agricultural and federal or
state facilities — are not, in many cases, subject to direct control by MS4
dischargers. MS4 dischargers should only be held accountable for pollutant
sources over which they have control. This finding should be revised to reflect
these undisputed facts.

s Finding 28. This finding asserts that the Draft Permit contains numerous
compliance options for the public outreach and monitoring and water quality
monitoring requirements in order to account for the variable levels of resources
available to dischargers. However, the Draft Permit allows Regional Board
executive officers (“EOs™) to compel that certain options be used. (See, .., E.7.)
Therefore, this finding does not accurately reflect the true nature of the Draft
Permit and implies that there is more flexibility in the Draft Permit than actually
exists. To the extent that flexibility is provided in the Draft Permit, it is generally

82510.00117\7475341.2
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provided to the Regional Board, rather than to the dischargers. This is not
flexibility; it is additional regulation. This finding should be deleted or revised to
conform to the actual language of the Draft Permit.

Finding 29. This finding summarizes how the Draft Permit purports to address
compliance requirements that are beyond the effective date of the Draft Permit.
40 C.F.R. § 122.46 provides that MS4 permits “shall be effective for a fixed term
not to exceed 5 years.” The State Board lacks legal authority to include
compliance requirements that exceed the fixed term of the Draft Permit. This
finding should be deleted or revised to reflect applicable legal requirements.

Finding 30. This finding merely repeats the requirements of Section E.L.b of the
Draft Permit. Because the finding contains no facts or explanation in addition to
the requirements of Section E.1.b, it should be deleted or, at a minimum, revised
as suggested in the City's comments to Section E.1.b as set forth in this letter.

Finding 37. This finding purports to summarize the maximum extent practicable
(“MEP”) standard set forth in Section 402(p)(3)(B)(iii) of the Clean Water Act
(“CWA™) and to link the Draft Permit's conditions to that standard. The finding
misstates the requirements of CWA section 402(p)(3)(B)(iii) and fails to provide
evidentiary support for the assertion that the Draft Permit is consistent with the
MEP standard.

CWA section 402(p)(3)(B)(iii) creates a unique standard for municipal storm
sewer discharge permits. It provides that permits “for discharges from municipal
storm sewers . . . shall require controls to reduce the discharge of pollutants to the
maximum extent practicable . . . .” Courts have held that this language "creates a
lesser standard” that "replaces” the more stringent standards applicable to other
NPDES dischargers. (Defenders of Wildlife v. Browner (9th Cir. 1999) 191 F.3d
1153, 1165.) The focus of this unique statutory language is on the “controls” that
are designed to reduce the discharge of pollutants to the MEP. To be consistent
with the statutory language, therefore, the first sentence of this finding should be
revised as follows: “Consistent with Clean Water Act section 402(p)(3)(B)(iii),
this Order requires controls to reduce the discharge of pollutants from the MS4 to
the maximum extent practicable (MEP).” The appropriate legal reference is to
CWA section 402(p)(3)(B)(iii) rather than to 40 C.F.R. § 122.34(a), since the
express language of the CWA governs over the regulations that implement the
CWA.

82510.001 17\7475341.2
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The finding should also acknowledge that dischargers achieve compliance with
the MEP standard by implementing the required controls. Due to the variable
nature of stormwater discharges through the MS4 system, Congress imposed on
MS4s a less stringent, control-based standard that is lower than the standards
applicable to industrial discharges. In the Phase II regulations, EPA expressly
states that effective implementation of the six minimum measures “will reduce
pollutants to the maximum extent practicable (MEP).” (64 Fed. Regs. 68722,
68752-78754.) In reviewing the Phase II regulations, the Ninth Circuit noted that
“[a]ccording to the Phase II Rule, the operator of a Small MS4 has complied with
the requirement of reducing discharges to the ‘maximum extent practicable’ when
it implements its stormwater management program, i.e. when it implements its
Minimum Measures.”  (Environmental Defense Center v. United States
Environmental Protection Agency (9th Cir. 2003) 344 F.3d 832, 855.) This
finding should be revised to reflect the unique nature of the MEP standard
applicable to MS4s.

This finding also lacks factual support. The State Board, as the permitting
authority, must, in the first instance, provide factual support for the assertion that
the controls required by the Draft Permit are necessary to reduce the discharge of
pollutants to the MEP. (See City of Rancho Cucamonga v. Regional Water
Quality Control Board, 135 Cal.App.4th at 1386-1387; State Water Board Order
WQ 2000-11.) The State Board must provide factual support sufficient to
demonstrate that it has considered whether the required controls will: (1) address
a pollutant of concern; (2) comply with applicable regulations, (3) have public
support; (4) have a cost that bears a reasonable relationship to the pollution
benefits to be achieved; and (5) be technically feasible considering soils,
geography, water resources, etc. To satisfy its legal obligations, the State Board —
not the dischargers on whom the Permit is imposed — must provide such evidence
as part of the record.

Finding 38. This finding asserts that the Draft Permit’s receiving water
limitations language is consistent with State Water Board Order WQ 99-05.
Unless reversed by the United States Supreme Court, which just recently decided
to review the case, the decision of the Ninth Circuit in Natural Resources Defense
Council, Inc. v. County of Los Angeles (9th Cir. 2011) 673 F.3d 880 stands for
the proposition that the Draft Permit's receiving water limitations language is no
longer consistent with the purpose and intent of the State Board’s prior

82510.00117\7475341.2
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precedential orders.' The State Board should revise the receiving water limitations
language to make it consistent with the prior orders. Specific language that would
achieve that goal is set forth in the City's comment below on the receiving water
limitations language found in Section D of the Draft Permit and in the City’s
comments on the Draft Fact Sheet.

Finding 39. This finding addresses Total Maximum Daily Loads (“TMDLs”) and
describes how the Draft Permit attempts to include the waste load allocations
(“WLA”) from applicable TMDLs into the Draft Permit as enforceable
conditions. 40 C.F.R. § 122.44(d)(1)(vii)(B) states that when developing water
quality based effluent limits, the permitting authority shall ensure that effluent
limits developed to protect a narrative water quality criterion, a numeric water
quality criterion, or both, are consistent with the assumptions and requirements of
any available WLA for the discharge. Rather than include requirements in the
Draft Permit that are “consistent with the assumptions and requirements” of
applicable WLAs, the Draft Permit expands TMDL requirements. Although the
applicable legal authority provides the State Board with some flexibility to
incorporate WLAs into permits in ways that recognize fact-specific conditions
such as load trading or offset programs, it does not give authority for the
wholesale expansion or amendment of WLAs. This finding and the approach
taken in the Draft Permit is not consistent with legal authority.

Finding 51. This finding addresses the cost of complying with the Draft Permit
and whether the required BMPs meet the MEP standard. The finding is not
supported by evidence and the State Board must provide such evidence to support
the finding. In addition, from an unfunded state mandates perspective, the
Commission on State Mandates, not the State Board, will have the final say on
whether the BMPs in the Draft Permit are consistent with the MEP standard or
exceed that standard. (Redevelopment Agency v. Commission on State Mandates
(1996) 43 Cal. App.4th 1188, 1193; County of Los Angeles v. Commission on
State Mandates (2007) 150 Cal.App.4th 898, 908.) A more expansive discussion
of cost and unfunded state mandates is set forth below in connection with the
Draft Fact Sheet.

| Because the United States Supreme Court will be reviewing the validity of the NRDC decision, the State Board
should not rely upon the holding of that decision tor support for the issuance of the Draft Permit.
82510.00117\7475341,2
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B. Section B — Discharge Prohibitions

»

Section B.l. This provision prohibits discharges of waste that are already
prohibited by the applicable Basin Plan(s). Since the Draft Permit is a point-
source discharge permit, the phrase “from the MS4 for which a Permittee is
responsible” should be inserted after the word “waste.” Dischargers may only be
held accountable for discharges "from the MS4." (40 C.F.R. § 122.26(a)(3)(vi)
(stating that dischargers “need only comply with permit conditions relating to
discharges from the municipal separate storm sewers for which they operate.”).)
If the Draft Permit is intended to address nonpoint sources, please set forth the
State Board’s legal authority to include such a requirement in a point-source
discharge permit.

Section B.2. See comment to Section B.1 above.

Section B.3. See comment to Section B.1 above. Also, please delete the phrase
“or another permitted MS4” or explain the legal authority for including this
provision. Specifically, what legal authority allows the State Board to regulate
through an NPDES permit the movement of water within an interconnected MS4
system? It is recommended that the State Board simply follow CWA scction
402(p)(3)(B)(ii) and include in the Draft Permit a requirement that the Permittees
“effectively prohibit non-stormwater discharges into the storm sewers.” Such a
condition is all that CWA section 402(p)(3)(B)(ii) requires. Finally 40 C.F.R. §
122.26(d)(2) allows for certain categories of nonstormwater discharges into the
MS4, unless the discharger makes a finding that such categories are a cause of
pollutants to waters of the United States. Please explain the legal basis for the
State Board — rather than the dischargers — to make this decision unilaterally for
all dischargers subject to this statewide permit. 40 C.F.R. § 122.26(d)(2)
contemplates a more local, fact-specific determination made by the discharger.

C. Section C — Effluent Limitations

l.

Section C.1. Consistent with CWA section 402(p)(3)(B)(iii), please rewrite the
MEP limitation to read that: “Permittees shall implement the controls required by
this Order to reduce the discharge of pollutants from their MS4s to waters of the
United States to the MEP.” Also, please move the provisions regarding TMDLs
and discharges to ASBSs into separate provisions at the appropriate locations of
the Draft Permit. As currently written, the State Board has jumbled together the
unique concept of MEP, the TMDL/water quality based concept of WLAs and a
unique discharge prohibition. Combining such different concepts into one

82510001 17\7475341.2
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effluent limitation is not appropriate. This is a good example of the type of vague
language that must be eliminated from the Draft Permit.

D. Section D — Receiving Water Limitations

1.

“The Cause or Contribute” Paragraph. In light of the Ninth Circuit's decision in
NRDC v. County of LA, the State Board should revisit the receiving water
limitations language of the Draft Permit. Although the United States Supreme
Court has decided to review this decision, the result reached by the Ninth Circuit
should compel the State Board to align the language in the Draft Permit with the
State Board’s previous policy statements regarding the manner in which
compliance with water quality standards is to be achieved.

The importance of this issue cannot be overstated. To maintain a viable MS4
permitting system that is consistent with the unique requirements of Section
402(p)(3)(B)(iii) of the CWA, it is imperative that the State Board revise the
receiving water limitations language.

The starting point for the State Board's consideration of the receiving water
limitations language should be the plain language of CWA section
402(p)(3)(B)(iii) as confirmed by Defenders of Wildlife v. Browner, 191 F.3d
1159. As the Browner decision illustrates, CWA section 402(p)(3)(B)(iii) is an
unambiguous statement of Congress' intent to replace the requirements of CWA
section 301(b)(1)(c), which requires strict compliance with water quality
standards, with the MEP standard. As the Browner court explained, CWA section
402(p)(3)(B)(iii) "creates a lesser standard” that does not require strict compliance
with water quality standards. Instead, CWA section 402(p)(3)(B)(iii) gives the
permitting authority the discretion to determine what pollution controls are
appropriate.

In its prior precedential decisions, the State Board has expressly stated that the
mandatory receiving water limitations language found in State Board Order WQ
99-05 "does not require strict compliance with water quality standards." (State
Water Board Order WQ 2001-15.) Rather, using the discretion found in CWA
section 402(p)(3)(B)(ii1), the State Board has stated that compliance with water
quality standards is "to be achieved over time, through an iterative approach
requiring improved BMPs.” (Id.) The unequivocal policy statements found in
State Board Order WQ 2001-15 are expressly linked to the receiving water
limitations language in State Board Order WQ 99-05, and represent the State
Board’s own interpretation of its mandatory language.

82510.00117\7475341.2
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Contrary to the State Board's interpretation of its own receiving water limitations
language, the Ninth Circuit has held that the State Board's mandatory receiving
water limitations language does, in fact, require strict compliance with water
quality standards. (NRDC v. County of LA, 673 F.3d at 897.) In a case
interpreting the receiving water limitations language of the 2001 Los Angeles
County MS4 Permit, which followed the State Board's required language, the
Ninth Circuit held that the plain language of the receiving water limitations
language "countenances enforcement of the water-quality standards when
exceedances are detected by the various compliance mechanisms . . . .” Under the
Ninth Circuit's interpretation, compliance is not achieved over time through the
iterative process as the State Board has previously stated. Rather, as interpreted
by the Ninth Circuit, strict and immediate compliance with water quality
standards is required by the State's receiving water limitations language. As noted
above, the United States Supreme Court has recently decided to review the
decision reached by the Ninth Circuit in the NRDC case. Although the United
States Supreme Court might reverse the decision, and although the decision
should not be relied upon until the Supreme Court issues its opinion, the Ninth
Circuit’s analysis is still instructive about how courts might misinterpret the State
Board’s receiving water limitations language.

To remain consistent with its expressed policy as reflected in State Water Board
Order WQ 2001-15, the State Board must revise the language of Scction D. The
key change to this first paragraph is to express the "cause or contribute” limitation
as follows: "Except as provided in this Section D, discharges from the MS4 for
which a Permittee is responsible shall not cause or contribute to an exceedance of
water quality standards contained in a Statewide Water Quality Control Plan, the
California Toxics Rule (CTR), or in the applicable Regional Water Board Basin
Plan.”

This comment is written with the assumption that the State Board has not, without
public notice and an opportunity to comment, somehow changed the policy
position expressed in State Water Board Order WQ 2001-15. It is well
documented that immediate compliance with many water quality standards like
copper and zinc are impossible for dischargers to achieve at this time. That is
why the policy to achieve compliance over time through improved BMPs is
appropriate. If the State Board has changed its policy and now requires strict
compliance with numeric water quality standards, the State Board should
expressly reverse its prior policy statements in an open and public way so that
there can be a full policy discussion of the wisdom and costs of such a policy
change. Staff has suggested in the Draft Fact Sheet that the result in NRDC v.

82510.00117\7475341.2
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County of LA reflects the current policy position of the State Board. If this is
accurate, the State Board should confirm this through an open and public process.

“The Iterative Process” Provisions. The State Board should also clarify the
iterative process and its relationship to achieving water quality standards over
time. The California Stormwater Quality Association (“CASQA™) has prepared
the enclosed proposed language to strengthen the iterative process which the State
Board should consider in connection with the Draft Permit. Two revisions are
crucial. First, the State Board should amend the language to provide that for
receiving waters that are subject to an adopted TMDL, compliance with the
implementation plan for that TMDL is compliance with the recciving water
limitations. Second, the State Board should include a provision as follows: "If a
Permittee is found to have discharges from its MS4 causing or contributing to an
exceedance of an applicable water quality standard or causing a condition of
nuisance in the receiving water, the Permittee shall be deemed in compliance with
this Section D and this Order, unless it fails to implement the requirements of this
Section D or as otherwise covered by a provision of this Order specifically
addressing the constituent in question, as applicable."

E. Section E - Provisions for all Traditional Small MS4 Permittees

Section E.1.a. This provision states that where "the requirements of a certain
subsection provide a compliance date that is past the effective date of this Order,
the Renewal Traditional Small MS4 shall implement its existing program until
that date.” 40 C.F.R. § 122.46 provides that MS4 permits "shall be effective for a
fixed term not to exceed 5 years." The State Board lacks legal authority to
include compliance requirements that exceed the fixed term of the Draft Permit.

Section E.1.b. This provision allows a Regional Board EO to require continued
implementation of current BMPs in lieu of the Draft Permit's requirements (other
than post-construction and monitoring). This provision also allows a Permittee to
submit a request to the State Board EO to review the Regional Board EO's
decision. This provision should be changed in two ways. First, Permittees should
be able to request that the Regional Board EO allow continuation of existing
BMPs in lieu of the requirements of the Draft Permit. Continuance of a current
program should only be required when requested by the discharger and approved
by the Regional Board EO. Second, if the decision remains a unilateral one made
by the Regional Board EO (which is not recommended), Permittees should be
permitted — as allowed by Water Code section 13320 - to petition the Regional

82510.00117\7475341.2
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Board’s decision to the State Board, not just to request review by the State Board
EO.

Section E.6. A program management element is not one of the six minimum
control measures required by the Phase II regulations. The requirements of this
element therefore exceed the mandate of the CW A and implementing regulations.

Section E.6.2.(1). CWA sections 402(p)(3)(B)(ii) and (iii) create two separate
legal requirements. Section 402(p)(3)(B)(ii) requires that permits for discharges
from MS4s must include a “requirement to effectively prohibit non-stormwater
discharges into the storm sewer.” To comply with such a condition, dischargers
need to establish legal authority — through ordinance or other methods — to
“effectively prohibit” discharges “into” the MS4.  (See 40 CF.R. §
122.26(d)(2)(i).) In contrast, Section 402(p)(3)(B)(ii) requires that MS4 permits
must “require controls to reduce the discharge of pollutants to the maximum
extent practicable . . . .” To comply with such a condition, dischargers need to
implement the required controls to reduce discharges “from” the MS4 to the
MEP. The Draft Permit inappropriately combines these two separate and distinct
standards for discharges “into” and for discharges “from” the MS4 into one “into
and from” standard. The State Board has previously recognized that such a
combined “into and from” standard is not appropriate. (State Board Order WQ
2001-15.) Therefore, the Draft Permit must be revised to eliminate all “into and
from” language as used here. The Draft Permit must respect the legal distinctions
contained in CWA section 402(p)(3)(B)(ii) and (iii).

Section E.6.a.(ii). CWA section 402(p)(3)(B)(ii) requires MS4 permits to contain
a requirement to “effectively prohibit” non-stormwater discharges into the MS4.
The CWA requirement is not to “prohibit and eliminate.” All references to
“prohibit and eliminate” or similar statements that exceed the “effectively
prohibit” requirement must be deleted because they are not the requirement
contained in the CWA.

Section E.6.a.(ii).(f). The reference to “industrial and commercial facilities”
should be deleted because the Draft Permit no longer covers such facilities. Ata
minimum, please clarify that this provision does not create an obligation to
require retrofits of existing industrial and commercial facilities. Such retrofits are
not a current requirement of the Phase II program and would be cost prohibitive.
In fact, EPA is currently undergoing a rulemaking to consider whether including a
retrofit component in the storm water program is appropriate. Until EPA
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10.

completes its process, retrofits should not be required, especially as they relate to
private industrial and commercial facilities.

Section E.6.a.(ii).(h). This section requires Permittees to have adequate legal
authority to “[e]nter private property for the purpose of inspecting, at reasonable
times, any facilities, equipment, practices, or operations for active or potential
storm water discharges, or non-compliance with local ordinances/standards or
requirements in this Order.” Both the United States and California Constitutions
limit the ability of Permittees to enter private property for purposes of inspection.
These fundamental Constitutional limitations must be honored and honoring them
makes compliance with this section, as written, impossible. Permittees simply
lack the legal authority to unilaterally enter private property. Rather, Permittees
must obtain consent to enter private property or, absent consent, must obtain an
inspection warrant. Therefore, this section must be revised to acknowledge the
limitations placed on Permittees by the United States and California
Constitutions. At a minimum, this section should be preceded by the following
clause: “After obtaining legally valid consent or an inspection warrant issued by
a court of competent jurisdiction, . . . .” The Draft Permit cannot compel a
Permittee to violate the individual liberties of its residents.

Section E.6.b.(i) and (iii). Please explain the nced and legal basis for the
duplicative certification requirements of both legal counsel and the authorized
signatory. Such dual certification requirements are not mandated by the CWA or
the implementing regulations. Only one certification should be required.

Section E.6.c.(i). Please explain the need and legal basis for the requirement to
develop and implement an Enforcement Response Plan.  For municipal
dischargers, enforcement options are already set forth in the enforcement
provisions of their municipal codes. This provision should be deleted or, at a
minimum, amended to acknowledge that the procedures called for in municipal
codes satisfy this requirement. It is redundant to require an Enforcement
Response Plan when municipal codes already set forth available response options.

Section E.6.c.(ii).(d).(2). The State Board is responsible for enforcing the
Industrial and Construction Permit. The State Board cannot shift this obligation
to local dischargers without providing applicable funding. Therefore, please
delete the limitations on referrals related to the Industrial and Construction
Permit. Dischargers will enforce their own requirements; the State must enforce
its requirements and cannot require dischargers to do the State’s job without
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11.

12.

13.

14.

15.

funding. At a minimum, the references to industrial facilities should be deleted
because the Permittees will not conduct regular inspections of such facilities.

Section E.6.c.(ii).(f). For municipal dischargers, existing municipal codes provide
the necessary tools to address repeat offenders. This provision regarding
recidivism should be deleted or, at a minimum, amended to permit existing
municipal codes to constitute compliance.

Section E.7. The discretion provided to Regional Board EOs to require
community-based social marketing (“CBSM”) should be deleted. At a minimum,
clear criteria should be added to establish the conditions under which Regional
Board EOs may require Permittees to comply with the CBSM provisions. There
is no legal requirement to use a particular type of public outreach, and the
decision on how best to satisfy the requirement to develop an education and
outreach program must be left to dischargers. Please set forth any legal authority
for this requirement and explain the conditions under which the State Board
believes that Regional Board EOs should use their discretion under this provision.

Section E.7.b.2.a. The requirement that plan reviewers, permitting staff and
inspectors be certified as QSDs or QSPs is excessive and beyond the requirements
of the Phase II regulations. It should be deleted. If not eliminated, the
requirement should be revised to specify that only one QSD or QSP certified
person is required. There should also be an exception for smaller cities that do
not have the specialized staff contemplated by this provision.

Section E.7.b.3.(i). The last sentence of this provision should be revised to
require that “all new hires whose jobs include implementation of pollution
prevention and good housekeeping practices” should reccive the required
training. As written, the sentence could be interpreted as requiring training of any
new hire.

Section E.8. The public involvement and participation program requirements
exceed the mandates of the Phase II regulations. As the Phase II regulations state,
the “public participation program must only comply with applicable state and
local public notice requirements.” The Draft Permit should only require such
compliance. If the State Board wishes to encourage greater public involvement
and participation, it should provide guidance to that effect through the Draft Fact
Sheet or similar document.

82510.001 I\7475341.2
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16.

17.

18.

19.

Section E.8.(i) and (ii).(e). The State Board lacks legal authority to require
dischargers to “actively engage in the Permittee’s IRWMP or other watershed-
level planning effort.” Such a requirement would compel dischargers to spend
funds outside their jurisdictional boundaries, an action that the State Board cannot
compel.

Section E.9. CWA section 402(p)(3)(B)(ii) requires that MS4 permits include a
requirement to effectively prohibit non-stormwater discharges into the MS4. As
the Phase II regulations make clear, this requires dischargers to, “to the extent
allowable under state, tribal, or local law, effectively prohibit through ordinance,
or other regulatory mechanism, illicit dischargers into the [MS4]” and to “develop
and implement a plan to detect and address illicit discharges . . . .” As more fully
explained in this comment letter at comment E.5 above, the statements in this
Section E.9 to “eliminate” such discharges should be deleted. Also, these
requirements should all be modified by the phrase: “To the extent allowable
under law, . . . .” The Draft Permit must recognize that there are legal, physical
and funding constraints to “eliminating” non-stormwater discharges. For
example, there are constitutional constraints on the ability of dischargers to enter
private property to inspect and control illicit discharges. Such legal constraints
must be embedded in the Draft Permit in order to make compliance obtainable.

Section E.9.c.(ii).(b). Please explain the legal and factual basis for the action
level concentrations. Nothing in the Draft Permit or Draft Fact Sheet appears to
explain the derivation of these concentrations. Absent this information, it is
impossible to determine whether the concentrations are factually or legally valid.
To the extent these are intended to serve as numeric effluent limitations, they are
legally deficient because they have not been developed in accordance with CWA
requirements.

Section E.9.d.(ii). The requirement to “conduct an investigation(s) to identify and
locate the source of any prohibited non-storm water discharge within 72 hours” is
not feasible in most cases. This provision should be revised to provide additional
time to commence such an investigation. Also, the language should be revised to
clarify that the obligation is only to “commence” the investigation within the
required time frame, not to “eliminate” the source within the time frame. Often,
investigations into the source and responsibility for such discharges take a
significant amount of time, and obtaining ultimate control of the discharge may
require court action. Therefore, the Draft Permit should make clear that
compliance is achieved through the timely implementation of the investigation.

82510.00117\7475341.2
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20.

21.

22,

23.

Section E.11.i.(i). The requirements of Section E.11.i could have an adverse
impact on flood control and thereby could exceed the authority of CWA section
101(g), which reserves to the states the authority to regulate the movement of
water. At most, this provision should simply require dischargers to consider
incorporating water quality and habitat enhancement features into new flood
management facilities, where feasible. Federal regulations at 40 C.F.R. § 122.26
merely contemplate the creation of a plan to retrofit portions of the flood control
system. As noted above, EPA is currently considering a rulemaking that will
provide guidance on retrofitting requirements. The State Board should wait until
EPA completes its rulemaking process before including retrofitting requirements
in the Draft Permit. At a minimum, the Draft Permit should require nothing more
than what the regulations rcquire.

Section E.12.d.1.(d).(1)(i). The legal concept of vested rights is governed by
California court cases and statutes. Whether a municipal discharger could legally
impose a new condition on a project always involves a fact-specific legal
determination. Therefore, this paragraph must be modified by the phrase: “To the
extent allowable by applicable law . . . .” Dischargers should not be placed in a
position where they may be exposed to litigation for imposing a condition on a
discretionary project that may alrcady be vested under California law. It is not for
the State Board to define when vesting occurs.

Section E.12.d.1.(d).(1)(ii). The ability of dischargers to impose low impact
development runoff standards on ministerial projects may be subject to limits
under California law. First, such standards could not in any case be imposed until
municipal codes are updated through appropriatc procedures to make such
standards a regulatory requirement of all permits in question. Ministerial projects
are exempt from processes such as the California Environmental Quality Act
(“CEQA”) that might otherwise provide a legal basis for imposing LID
conditions. Second, even after municipal codes are updated, serious
constitutional “nexus” and “rough proportionality” questions may exist regarding
the application of LID standards to individual ministerial projects. For this
reason, this paragraph should be modified by the phrase: “To the extent allowable
by applicable law . . ..”

Section E.12.d.2.(i). This paragraph uses the term “effectively reduce.” This is
not a legal standard in the CWA. It is recommended that, to avoid confusion, the
word “effectively” be deleted. Instead, the State Board might consider the using
the following phrase derived from 40 C.F.R § 122.34(b)(4)(i): “reduce pollutants
in storm water runoff from Regulated Projects into the MS4.”

82510.00117\7475341.2
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24,

25.

26.

27

Section E.12.d.2.(ii). This section uses a standard that is not found in the CWA as
applicable to MS4 dischargers. This scction purports to require Permittees to
implement source controls and site design measures “to the extent technically
feasible to reduce the amount of runoff . . . .» CWA section 402(p)(3)(B)(iii)
requires controls to reduce discharges from the MS4 to the MEP. The “to the
extent technically feasible” language must be deleted from this and all other
provisions of the Draft Permit. It is not a legal standard found in the CWA and
appears to imply a stricter standard than the MEP standard Congress created for
MS4s.

Section E.12.f. There is no requirement in federal law to develop and implement
the watershed-based approach called for in this Section E.12.f. A watershed-
based approach would require dischargers to expend resources across jurisdictions
in a manner that will require contributions for discharges not attributable to each
discharger. This exceeds the authority granted to the State and Regional Boards
under CWA section 402(p) and Water Code section 13260. Both statutes hold
dischargers responsible for only those pollutants that discharge from their point
sources. The CWA is not a contribution statute; dischargers are not jointly and
severably liable for any and all water quality conditions in a watershed. (See 40
C.F.R. § 122.26(a)(3).) Conditions that impose responsibility for discharges that
do not originate from the point sources owned, operated or controlled by the
discharger exceed the State Board’s legal authority.

Section E.12.h. Dischargers should not be held responsible for the condition and
assessment of structural post-construction BMPs that the State Board requires to
be imposed on private development. At most, dischargers should be permitted to
use their existing enforcement authorities to enforce their land use conditions, as
appropriate.

Section E.12.j. Local land use decisions are properly left within the discretion of
local decision makers. Unless state law is amended to require the inclusion of
certain considerations in general plans or other local zoning laws, the State Board
lacks legal authority to compel dischargers to amend their general plan or other
planning documents in any particular way. At most, the State Board may only
require dischargers to consider water quality issucs as they use their independent
discretion, subject only to state law or local charter, to amend or revise their
planning documents. This section must be revised to recognize and honor the
local land use process in California.

82510.00117\7475341.2
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28.

29.

30.

31.

Section E.13.b.1.(ii).(d). This provision requires dischargers to establish a
monitoring fund into which all new development contributes on a proportional
basis. The ability of dischargers to establish such a fund is governed by
limitations under state law, including, without imitation, California Constitution
Article XIIT B. The State Board cannot compel dischargers to establish such a
fund.

Section E.14.a.(ii).(c). Dischargers should not be required to identify assessment
methods for privately owned BMPs. Nothing in the CWA requires such an
assessment.

Section E.14.b. Nothing in the CWA requires municipal dischargers to quantify
municipal watershed pollutant loads. The water quality improvements to be
gained by conducting such load quantifications are also unclear. Therefore, this
provision should be deleted.

Section E.15.a. and b. 40 C.ER. § 122.44(d)(1)(vii)(B) provides that when
developing water quality based effluent limits, the permitting authority shall
ensure that cffluent limits developed to protect a narrative water quality criterion,
a numeric water quality criterion, or both, are consistent with the assumptions and
requirements of any available WLA for the discharge. Section E.15 exceeds this
legal authority by including requirements that expand existing WLAs. Such- an
expansion may only occur through amendments to the applicable Basin Plans.

F. Section G - Regional Water Board Authorities

The Draft Permit should provide greater clarity regarding when a Regional Board may
require modifications to storm water programs that are not required by the Draft Permit. The
Draft Permit should establish the parameters under which the Regional Boards may exercise the
discretion set forth in Section G. In addition, a mechanism by which dischargers initiate requests
for Regional Board action should be included in the Draft Permit. That is, the dischargers
should, in the first instance, have the flexibility to decide between implementing the conditions
of the Draft Permit or requesting the authority to continue certain aspects of their existing

programs.

1.
Comments on the Draft Fact Sheet

40 C.F.R. section 124.8(a) requires that all NPDES general permits be accompanied by a
fact sheet that meets the requirements of that section as well as the requirements of 40 C.F.R.
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section 124.56. Among other things, the two sections requirc that the fact sheet include a
summary of the basis for the draft permit conditions, references to applicable statutory or
regulatory provisions, an explanation and calculation of effluent limitations and conditions,
specific explanations of case-by-case requirements and other pertinent information.

The Draft Fact Sheet® does not meet these requirements, for the reasons set forth below.
A. Section IIT — Economic Considerations

Inherent in the unique MEP standard Congress established in CWA section
402(p)(3)(B)(iii) is an assessment of whether the controls imposed to reduce the discharge of
pollutants to the MEP bear a reasonable relationship to the pollution control benefits to be
achieved. As the Draft Fact Sheet properly recognizes, the State Board in Order WQ 2000-11
has acknowledged that the cost of compliance is a relevant factor in determining MEP. In fact,
the Office of Chief Counsel has issued a memorandum that states that whether a particular BMP
will achieve the MEP standard depends on, in part, whether the BMP will “have a cost that bears
a reasonable relationship to the pollution control benefits to be achieved.”

The analysis of costs contained in the Draft Fact Sheet is deficient in three main ways.
First, the approach to compliance costs is fundamentally deficient because it tells the public
nothing at all about the relationship between the cost of any particular control and the pollution
control benefits to be achieved by implementing that control. Under this ‘“generalized”
approach, extremely costly requirements that bear little or even no relationship (or even a
negative relationship) to the pollution control benefits to be achieved could be “justified” as long
as the “overall” program costs are within what the State Board deems to be an acceptable range.
This is not a proper way to determine whether a control reduces the discharge of pollutants from
the MS4 to the MEP. A more individualized assessment of cost is required. Otherwise,
dischargers may be required to implement very costly controls that have no relationship to
pollution control benefits, a result inconsistent with MEP.

This analytical flaw in the Draft Fact Sheet is compounded by the approach taken to
assess the benefits of the Draft Permit. Here again, the assessment approach misses the mark
because it tells the public nothing about the pollution control benefits to be achieved by
implementation of the controls in the Draft Permit. All the Draft Fact Sheet says, in essence, is
that people like clean water and in theory may be willing to pay for it, that urban storm water
may contribute to beach closures and that such beach closures have an economic impact. This
analysis sheds no light on the relationship between a BMP’s costs and the pollution control
benefits to be achieved by implementing that BMP.

2 It is also recommended that the Draft Fact Sheet be revised to include page numbers.
82510.00117\7475341.2
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Second, the Draft Fact Sheet contains faulty assumptions and relies upon outdated or
inapplicable data. It is not reasonable to assume that the true costs resulting from the Draft
Permit’s requircments are only some fraction of the total storm water program costs. Although
some program activities may occur even if the Draft Permit did not require them, once they
become conditions of the MS4 Permit, they no longer arc discrctionary decisions of local
agencies; they become mandatory costs that cannot be deferred or eliminated, even when local
agencies are reducing fire fighter staffing, closing parks and cutting other basic services. Thus,
the full costs of implementing the entire program required by the Draft Permit must be assessed.

It is also faulty to assume anything other than the worst-case scenario of the Draft
Permit’s conditions when assessing costs. The receiving water limitations language provides a
good example of this point. As interpreted by the Ninth Circuit, the Draft Permit’s receiving
water limitations language has been held to require strict and immediate compliance with
numeric water quality standards (the United States Supreme Court will be reviewing this
decision). In addition to all the other program costs, the Draft Fact Sheet must include a separate
estimate of the costs necessary to achieve strict and immediate compliance with all water quality
standards of all applicable Basin Plans as of the effective date of the final Permit. Unless this is
done, there is not a true estimate of the Draft Permit’s costs.

Further, the data relied upon in the Draft Fact Sheet is not applicable and is outdated. The
CSUS Cost Survey assessed program costs for Phase [ cities. Nothing in the Draft Fact Sheet
links any of the actual conditions of the Phase I permits of the Phase I cities studied by CSUS
with any of the requirements of the Draft Permit. Therefore, the study tells the public nothing
about the costs to implement the Draft Permit. The data included in the Draft Fact Sheet is also
from seven years to more than a decade old. In short, the Draft Fact Sheet uses old data from
Phase I programs that have no linkage to any conditions of the Draft Permit.

Third, the Draft Fact Sheet fails to assess and provide a response to the data submitted by
the dischargers in this process, including data submitted in connection with the comments on the
Draft Permit. The State Board must assess and respond to this cost information.

B. Section IV — Unfunded State Mandates

The Draft Fact Sheet’s discussion of unfunded state mandates is not consistent with
applicable legal authority or the Draft Permit, as discussed below.

Article XIII B, Section 6(a) of the California Constitution (“Section 6”) provides that
whenever “any state agency mandates a new program or higher level of service on any local
government, the state shall provide a subvention of funds to reimburse that local government for
the costs of the program or increased level of service . .. .” Section 6 applies to storm water
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permits issued by the State Board and the Regional Boards. (County of Los Angeles v.
Commission on State Mandates (2007) 150 Cal.App.4th 898, 920.) Thus, Section 6 applies to
the Draft Permit.

Section 6 was added to the California Constitution by voter approval in 1979, as part of a
larger effort that had as its goal both limiting state and local spending and restricting the ability
of local entities to raise revenue. Section 6 must be viewed as a “safety valve” designed to
protect local governments from being placed in the untenable position of being required by the
state, on the one hand, to implement certain state mandated programs while also, on the other
hand, being prohibited from raising the money needed to pay for those statc mandated programs.
(Department of Finance v. Commission on State Mandates (2003) 30 Cal.4th 727, 735; County
of San Diego v. State of California (1997) 15 Cal.4th 68, 81.) Recognizing that such a situation
was neither a fair nor a wise approach to governing, the voters enacted Section 6 to prevent statc
government from shifting financial responsibility for carrying out governmental functions to
local agencies without the state paying for them.

To implement Section 6, the Legislature created the Commission on State Mandates
(“Commission”). The Commission has sole and exclusive jurisdiction to determine whether a
state law or order of a state agency is an unfunded state mandate. (Government Code §§ 17551
and 17552; Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334.) In accordance with
Section 6, Government Code section 17500 et seq., and case law, the Commission has
determined that an unfunded state mandate exists when: (a) the state imposes a new program oOr
higher level of service that is; (b) mandated by state law, not federal law; and (c¢) when the local
government lacks adequate fee authority to pay for the new program or higher level of service.

Whether and how individual storm water permit conditions constitute unfunded state
mandates is currently the subject of pending litigation. In 2009 and 2010, the Commission
determined that parts of the Los Angeles Phase I Permit and major components of the San Diego
Phase [ Permit constituted unfunded state mandates. The State challenged these two decisions in
court, and, in the San Diego matter, the court confirmed that only the Commission could make
the ultimate determination of whether a permit condition constituted an unfunded state mandate.
Specifically, the court in the San Diego case held that the “Commission has exclusive authority
to determine whether the Regional Board has imposed a state mandate.” The court in the San
Diego case further concluded that the Commission should reconsider its decision to assess
whether each of the individual permit conditions were required to achieve the MEP standard.
Specifically, the court held that “the Commission must determine whether any of the permit
conditions exceed the ‘maximum extent practicable’ standard.” (Emphasis added.) Therefore,
contrary to the discussion in the Draft Fact Sheet, each permit condition (control) must be
assessed to determine whether it is consistent with MEP.
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The San Diego Co-Permittees have appealed the trial court’s decision that the
Commission revisit its decision. Regardless of the outcome of that appeal, however, the
Commission is the entity that must determine whether a condition in the Draft Permit constitutes
an unfunded state mandate, and will do so using the framework discussed below.

1. New Program or Higher Level of Service.

The unfunded state mandates law applies when a state agency imposes a new
program or higher level of service on a local agency. To determine if a program is
new or imposes a higher level of service, the Commission will compare the
challenged program with the legal requirements in effect immediately before the
enactment of the challenged program. If the program did not exist under previous
law, it is a new program. A “higher level of service” occurs when the new
requirements are intended to provide an enhanced level of service to the public
that is more specific than the prior law. (San Diego Unified School District v.
Commission on State Mandates (2004) 33 Cal.4th 859, 878.)

Whether the Draft Permit imposes new programs or higher levels of service
therefore requires a comparison of the Draft Permit with State Board Order No.
2003-0005-DWQ, the existing Small MS4 Permit (“Existing Permit”). Without
attachments, the Existing Permit is only 19 pages long and tracks precisely the 6
minimum measures that EPA determined in the Phase II regulations to be
sufficient to reduce the discharge of pollutants from MS4s to the MEP. In
contrast, the Draft Permit is, without attachments, 108 pages long and includes
multiple programs and requirements that either are not addressed in the Phase II
regulations at all or greatly enhance the requirements of the 6 minimum measures.

A comparison between the Draft Permit and the Existing Permit reveals that the
Draft Permit contains many new programs. Among others, the following program
elements contained in the Draft Permit are not required by the Existing Permit and
represent new programs under the state mandates law.

. The requirement to regulate Incidental Rumoff. (Draft Permit,
Section B.4). The regulation of these categories of non-storm
water is not required by the Existing Permit. (See Existing Permit,
Section D.2.¢.(6).)

° The development of an Enforcement Response Plan. (Draft
Permit, Section E.6.c). Nothing in the Existing Permit requires an
Enforcement Response Plan, particularly one that contains the
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detail reflected in the Draft Permit and that expressly requires the
dischargers to assume responsibility for “front-line” enforcement
of the Construction General Permit and the Industrial General
Permit.

The development of a receiving water monitoring program. (Draft
Permit, Section E.13). The Existing Permit does not require such a
program.

The development of an effectiveness assessment program,
including pollutant loading quantification. (Draft Permit, Section
E.14). The Existing Permit does not require such a program.

The incorporation of TMDLs and implementation plans. (Draft
Permit, Section E.15). The Existing Permit does not address how
TMDLs apply to the Existing Permit.

A comparison between the Draft Permit and the Existing Permit also reveals that
the Draft Permit contains many higher levels of service. Among others, the
following program elements contained in the Draft Permit are enhanced program
requirements that represent higher levels of service under the state mandates law:

82510.001 17\7475341.2

Major components of the Public Outreach and Education Program.
(Draft Permit, Section E.7.) Under the Existing Permit,
dischargers “must implement a public education program to
distribute educational materials to the community or conduct
equivalent outreach activities about the impacts of storm water
discharges on water bodies and the steps that the public can take to
reduce pollutants in storm water runoff.” In contrast to this one
sentence requirement of the Existing Permit, Section E.7 of the
Draft Permit contains a host of very specific and enhanced
education and outreach requirements that must be targeted to many
different groups, including, subject to Regional Board EO
discretion, the use of very involved Community-Based Social
Marketing (“CBSM"™) strategies or a CBSM equivalent.

Major components of the Public Involvement and Participation
Program. (Draft Permit, Section E.8.) The Existing Permit
provides that the dischargers “must at a minimum comply with
State and local public notice requirements when implementing a
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public involvement/participation program.”  (Existing Permit,
Section D.2.b.) In contrast to this one sentence requirement,
Section E.8 of the Draft Permit requires very detailed programs not
found in the Existing Permit.

Major components of the Illicit Discharge Detection and
Elimination (“IDDE”) Program. (Draft Permit, Section E.9.) The
Existing Permit requires the development and implementation of
an IDDE program, but provides flexibility in the development of
such a program. (Existing Permit, Section D.2.c.) In contrast,
Section E.9 of the Draft Permit contains very specific and
enhanced requirements.

Major components of the Construction Site Storm Water Runoff
Control Program. (Draft Permit, Section E.10.) The Existing
Permit requires the development of a program to reduce pollutants
in any storm water runoff to the MS4 from construction sites.
(Existing Permit, Section D.2.d.) The program focuses on the
development of erosion and sediment control measures,
requirements to implement those erosion and sediment control
measures and enforcement of those measures. In contrast, Section
E.10 contains very specific measures well beyond the Existing
Permit.

Major components of the Pollution Prevention/Good
Housekeeping Program. (Draft Permit, Section E.l11.) The
Existing Permit requires the development and implementation of
an operation and maintenance program that includes a training
component designed to prevent or reduce pollutant runoff from
municipal operations. (Existing Permit, Section D.2.f) In
contrast, Section E.11 of the Draft Permit contains very extensive
new requirements for such a program.

Major components of the Post-Construction Storm Water
Management Program. (Draft Permit, Section E.12.) The Existing
Permit requires the development, implementation and enforcement
of a program to address storm water runoff from new development
and redevelopment projects, but provides flexibility in the
development of such a program. (Existing Permit, Section D.2e.)
While certain larger communities (generally over 50,000) had to
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follow more detailed rules for program development, these more
detailed requirements still maintained program flexibility, as
evidenced by the different ways different Regional Boards handled
enrollment for entities subject to these rules. In contrast to both of
these requirements of the Existing Permit, Section E.12 of the
Draft Permit contains enhanced and very detailed program
requirements.

The Draft Permit Exceeds the Requirements of Federal Law.

The Small MS4 Permit issued by the State Board is a state permit, not a federal
permit, that is issued under state law. (Shell Oil Company v. Train (9th Cir.
1978) 585 F.2d 408, 410-412.) The State’s NPDES program, including the Small
MS4 Permit, is administered “in lieu of the federal program under state law .. .."
33 U.S.C. §§ 1342(b) and 1342(c)(i); 40 C.FR. § 123.22. The State’s NPDES
program is not a delegation of federal authority, but instead is a state program
which functions in lieu of the federal program. (State of California v. U.S.
Department of Navy (9th Cir. 1988) 845 IF.2d 222, 225-226 (noting that “state
permit programs are not a delegation of federal authority, but instead are state
programs which function in lieu of the federal program.”).)

Both Congress and the courts have resolved this question in a way that leaves no
room for legal dispute. Congress has made clear that: “such a state program is one
which is established under state law and which functions in lieu of the federal
program. It is not a delegation of federal authority. This is a point which has
been widely misunderstood with regard to the permit program under Section 402
of the Act. That Section . . . provides for state programs which function in lieu of
the federal program and does not involve a delegation of federal authority.” (H.R.
Conf. Rep. No. 95-830, 95th Cong., Ist Sess., p. 104.) Myriad cases have
confirmed this point. (District of Columbia v. Schramm (D.C. Cir. 1980) 631
F.2d 854, 861; American Paper Institute, Inc. v. U.S. E. P.A. (7th Cir. 1989) 890
F.2d 869, 874; Chesapeake Bay Foundation, Inc. v Virginia State Water Control
Bd. (E.D. VA 1978) 453 F.Supp. 122, 126; Chesapeake Bay Foundation, Inc. v.
United States (E.D. VA 1978) 445 F.Supp. 1349, 1353.) Therefore, the only
question under the unfunded states mandates law is what elements of the state
program are required by the federal law and regulations. Anything not required
by the federal law and regulations is imposed under state law.

To determine what elements of the State’s NPDES program are required by the
federal regulations, the Commission would look to the express requirements of

82510.00117\7475341.2
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the Clean Water Act and the federal regulations. As explained below, the Draft
Permit exceeds the requirements of the CWA and Phase II Regulations.

Section 402(p)(3)(B) of the CWA requires that an NPDES permit be obtained for
discharges from municipal storm sewers, and further requires that those permits
meet the requirements of Section 402(p)(3)(B)(i) to (iii). Section 402(p)(3)(B)(4)
and (6) required U.S. EPA to adopt regulations for such permits in two phase—
Phase I, applicable to larger MS4s and Phase II, applicable to small MS4s.
Specific to small MS4s, Section 402(p)(3)(B)(6) required EPA to adopt
regulations which, among other things, establish a “comprehensive program™ for
small MS4s and create, at a minimum, requirements for state storm water
management programs.

In 1999, EPA issued its Phase II regulations, generally contained in 40 CFR §
122.30 et seq. The full Phase II regulations, with an important Preamble, are
contained in 64 FR 68722. The Phase II regulations establish six minimum
control measures that must be implemented through NPDES permits. These six
minimum control measures are (1) public education and outreach; (2) public
involvement; (3) illicit discharge detection and elimination; (4) construction site
runoff control; (5) post-construction storm water management in new
development and redevelopment; and (6) pollution prevention and good
housekeeping of municipal operations. In the Phase II regulations, EPA was very
clear that implementation of these six minimum measures through an NPDES
permit would achieve the MEP standard and, absent evidence to the contrary,
would also be sufficient to achieve state water quality standards. In fact, EPA
stated in guidance to the Phase II regulations that it “strongly recommends that
until the evaluation of the storm water program in § 122.37, no additional
requirements beyond the minimum control measures be imposed on regulated
small MS4s without the agreement of the operator of the affected small MS4,”
except in limited cases. (40 C.F.R §122.34(e)(2).) The Ninth Circuit has
confirmed that the Phase II regulations stand for the proposition that
implementation of the 6 minimum measures is compliance with MEP.
(Environmental Defense Central v. United States Environmental Protection
Agency (9th Cir. 2003) 344 F.3d 832, 855.)

The six minimum control measures contained in the Phase II regulations therefore
represent the federal mandates under the CWA. To the extent the requirements of
the Draft Permit exceed the six minimum control measures, they represent state
mandates, not federal mandates. As noted above, the Existing Permit incorporates
the six minimum measures verbatim from the Phase II regulations. Therefore, the

82510.00117\7475341.2
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analysis above regarding the comparison between the Existing Permit and the
Draft Permit also serves to illustrate the components of the Draft Permit that
exceed the federal mandates. In other words, the new programs identified above
exceed the federal mandates because they are not one of the six minimum control
measures. The higher levels of service identified above exceed the federal
mandates because they go beyond the requirements of the six minimum measures
as set forth in the Phase II regulations. Together the new programs and higher
levels of service exceed the federal requirements.

Program requirements that are not mandated by the federal regulations do not
become a federal mandate simply because the State Board says the requirements
are necessary to achieve the MEP standard found in Section 402(p)(3)(B)(iii) of
the CWA. There are at least two reasons why this is true.

First, in the Phase II regulations, U.S. EPA made clear that the six minimum
measures, when properly implemented, “will reduce pollutants to the maximum
extent practicable.” Of course, Congress and U.S. EPA, not the state, define the
requirements of federal law. Here, U.S. EPA has found that the six minimum
measures reduce discharges to the MEP. While the State Board is authorized to
exceed these requirements under state law, it cannot convert those state mandates
into federal mandates by reference to MEP.

Second, for the reasons set forth in this comment letter, the State Board has not
established a factual basis to demonstrate that controls not called for in the Phase
Il regulations are necessary to achieve the reduction of pollutant discharges to the
MEP. Absent such evidence, the State Board has not established that the
additional controls are required to achieve MEP.

Discharsers Lack Adequate Fee Authority.

To qualify as a reimbursable state mandate, the local agency subject to the
mandate must lack adequate fee authority to pay for the mandate. (Gov. Code §
17556(d).) A local agency will have adequate fee authority if it “has the authority
to levy service charges, fees, or assessments sufficient to pay for the mandated
program or increased level of service.”

The ability of dischargers to enact fees to pay for the new programs or higher
levels of service in the Draft Permit is highly constrained by constitutional limits.
In most cases, dischargers cannot enact such fees unilaterally; voter approval is
required. The Commission has determined that in most cases, dischargers lack

82510.00117\7475341.2
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adequate fee authority to fund the types of new programs and higher levels of
services called for in the Draft Permit.

4. State Funding.

The unfunded state mandates law is about funding of state programs. It is a
constitutional requirement imposed upon the state to fund programs that it
requires local agencies to implement. It is well recognized that the current storm
water programs are not fully funded at all levels, federal, state and local. In its
report on Urban Stormwater Management in the United States, the National
Research Council concluded that state and local governments do not have
adequate financial support to implement the storm water program in a rigorous
ways. The State Board should not impose new programs or higher levels of
service on dischargers without providing the funding to implement such
programs.

C. Section V — Role of the Regional Boards

The Draft Fact Sheet does not cite to applicable legal authority regarding the role of the
Regional Boards. Water Code section 13140 provides the State Board with ultimate control over
state policy for water quality control. As relevant to NPDES permits, Water Code section 13160
designates the State Board as the state water pollution control agency for the CWA. Although
Water Code sections 13225 et seq. provide the Regional Boards with an important role to play in
day-to-day water quality regulations, Water Code section 13320(a) makes it clear that actions of
the Regional Boards are subject to State Board review.

The Draft Permit provides Regional Board EOs with significant discretion, but provides
little guidance regarding how and when that discretion should be used. Consistent with the legal
authority cited above, the State Board should provide parameters so that all parties know the
conditions under which the Regional Boards may exercise their discretion. This will avoid
future disputes and promote consistency and fairness across the Regions.

D. Section IX — Discharge Prohibitions

The Draft Fact Sheet does not explain the legal authority for the discharge prohibitions in
the Draft Permit. The only legal authority cited is CWA section 402 (p)(3)(ii). That section
provides that permits “for discharges from the municipal storm sewers shall include a
requirement to effectively prohibit non-stormwater discharges into the storm sewers.” Discharge
Prohibition B.3 is not consistent with this authority because it goes well beyond the “effectively
prohibit into” standard of the CWA -and requires that all “discharges of material” “shall be
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effectively prohibited.” Discharge Prohibition B.3 should simply mirror the required language of
CWA section 402(p)(3)(B)(ii).

Similarly, 40 C.F.R. § 122.26(d)(2) allows certain categories of non-stormwater
discharges, but allows dischargers to prohibit those discharges if findings are made. This
authority is left with the discharger and not with the permitting authority.

With regard to Discharge Prohibitions B.1 and B.2, NPDES permits only apply to point
source discharges. (33 U.S.C. § 1362(12).) Therefore, these prohibitions should be modified to
apply only to discharges “from the MS4.” This change is consistent with the requirements of
Water Code section 13260.

E. Section XI — Receiving Water Limitations

The Draft Fact Sheet does not fully and accurately describe the legal authority related to
the receiving water limitations language. There are three major deficiencies in the analysis.

First, the Draft Fact Sheet does not explain the State Board’s discretionary authority to
require compliance with water quality standards as established by Defenders of Wildlife v.
Browner, 191 F.3d 1159. In that case, the Ninth Circuit confirmed that CWA section
402(p)(3)(B)(iii) does not require strict compliance with water quality standards. As the court
explained, Congress intended municipal NPDES permits to be subject to a “lesser standard” that
replaced the more stringent standards applicable to other NPDES permits. At the same time, the
Ninth Circuit explained that permitting authorities could require compliance with water quality
standards through the “and such other provisions™ language of CWA section 402(p)(3)(B)(iii).
Thus, nothing requires the State Board to require compliance with water quality standards; the
State Board can therefore define the manner in which compliance with water quality standards is
to be achieved, as appropriate, within the overarching structure applicable to MS4 discharges.

Second, the Draft Fact Sheet does not set forth the key components of the State Board’s
prior decisions, particularly State Board Order WQ 2001-15, which interprets the State Board’s
receiving water limitations language found in State Board Order WQ 99-05. In WQ 2001-15,
the State Board expressly concluded that “our language . . . does not require strict compliance
with water quality standards.” Rather, “|cJompliance is to be achieved over time, through an
iterative approach requiring improved BMPs.”

Third, the Draft Fact Sheet does not address the relationship between NRDC v. County of
LA, 673 F.3d 880 and State Board Order WQ 2001-15. Contrary to WQ 2001-15, the NRDC
case interprets the State Board’s language as requiring strict compliance with water quality
standards. The Draft Fact Sheet must confront this fundamental conflict. The statement in the
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Draft Fact Sheet that the decision in NRDC is consistent with State Board policy does not
withstand scrutiny when compared with the express language of WQ 2001-15. If the State Board
intends to reverse the policy expressed in WQ 2001-15, it should do so openly and publicly so
that the merits of such a policy change may be fully vetted.

As noted throughout this comment letter, the United States Supreme Court has recently
decided to review the decision in the NRDC case. Therefore, the State Board should not rely
upon the holding in that case for legal authority, pending final decision by the Supreme Court.

F. Section XII — Stormwater Management Program for Traditional MS4s

1. Adequate Legal Authority.

The citations to the Phase I’ and Phase II regulations set forth as the justification
for the Draft Permit’s adequate legal authority do not supply the legal authority
for the conditions imposed. The cited provisions merely require dischargers to
establish legal authority to meet the specified requirements (i.e., illicit discharges,
erosion and sediment control, post-construction BMPs). The cited provisions do
not provide the legal authority to support the broad requirements of the Draft
Permit. Further, the Phase II regulations contain an important caveat that must, at
a minimum, be included in the final Permit. That is, any obligation to establish
legal authority to perform a requirement must be subject to the phrase: “To the
extent allowable under state or local law.”

2. Proeram Management/Enforcement Response Plan.

The only legal authority cited for these provisions is the Phase [ regulations at 40
C.FR. § 122.26(d)(2)(i). This section does not require a program management
element or an enforcement response plan. All that this section requires is for the
Phase [ applicant to demonstrate that it can operate pursuant to legal authority.
Notably, nothing in the Phase II regulations — the applicable EPA regulations here
— require a program management element and certainly not an enforcement
response plan.

3y Education and Outreach.

The only legal authority cited for these provisions are the Phase II regulations set
forth at 40 C.F.R. § 122.34(b)(1) and (2). Section 122.34(b)(1) merely requires

3 The Draft Fact Sheet refers to the Clean Water Act but cites to EPA’s Phase I and Phase II regulations.
82510.00117\7475341.2
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dischargers to implement a public education program to distribute educational
materials to the community or conduct equivalent outreach activities about the
impacts of stormwater and ways to reduce those impacts. Section 122.34(b)(2)
has no application here. Nothing in the cited authority supports the detailed
conditions imposed in the Draft Permit.

Public Involvement/Participation.

The only legal authority cited for these provisions are the Phase 1I regulations set
forth at 40 C.F.R. § 122.34(b)(1) and (2). Section 122.34(b)(1) relates to public
education and has no application here. Section 122.34(b)(2) simply requires that
dischargers must comply with state and local public notice requirements when
implementing a public involvement/participation program. This legal authority
does not require the conditions imposed in the Draft Permit.

Illicit Discharge Detection and Elimination.

The only authority cited is to the Phase I regulations at 40 CFR. §
122.26(d)(2)(iv)(B). This section outlines the description of its illicit discharge
program that a Phase I discharger must set forth in its permit application. This
authority applies to Phase [ programs and even this Phase [ authority does not
support the requirements of the Draft Permit.

Notably, the Draft Fact Sheet fails to address the applicable Phase Il regulations at
40 C.F.R. § 122.34(b)(i) — (iii). These provisions merely require that, to the extent
allowable under state or local law, dischargers must develop a program to
effectively prohibit non-stormwater discharges into the MS4. It does not require
the specific conditions of the Draft Permit.

Construction Site Stormwater Runoff Control.

The only authority cited for these provisions are the Phase II regulations found at
40 C.F.R. § 122.34(b)(4). This section requires the development, implementation
and enforcement of a construction site runoff program that focuses on sites that
disturb one acre or more. The required program must address erosion and
sediment controls, waste, site plan review, public participation and
inspection/enforcement. This authority does not support the broad requirements
of the Draft Permit.

82510.001 I\7475341.2
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10.

Pollution Prevention/Good Housekeeping.

The only legal authority cited for these provisions are the Phase II regulations
found at 40 C.F.R. § 122.34(b)(4). This section merely requires dischargers to
develop and implement an operation and maintenance program that includes a
training component and has the ultimate goal of preventing or reducing pollutant
runoff from municipal operations. These minimal requirements do not justify the
broad conditions in the Draft Permit.

Post Construction.

The only legal authority cited for these provisions are the Phase II regulation
found at 40 CF.R. § 122.34(b)5). This section requires the development,
implementation and enforcement of a program to address new development and
redevelopment projects that disturb greater than one acre. The program should
include BMPs appropriate for the discharger’s community and should include a
regulatory mechanism to the extent allowable under state or local law. The
conditions in the Draft Permit exceed these requirements.

Monitoring.

The Draft Fact Sheet does not cite any legal authority of the Draft Permit’s
monitoring requirements. Presumably, this is because the Phase II regulations do
not require monitoring. Unless appropriate legal authority is provided, the Draft
Fact Sheet and the related conditions are not supportable.

Program Effectiveness Assessment.

The only legal authority cited for these provisions are the Phase II regulations at
40 C.F.R. § 122.34(g). This section requires dischargers to evaluate program
compliance, the appropriateness of BMPs and progress toward achieving
measurable goals. This section does not provide legal authority for the broad
conditions of the Draft Permit.

G. Section XIII - TMDLs

The Draft Fact Sheet does not cite or discuss the relevant legal authority regarding the
incorporation of WLAs from TMDLs into NPDES permits. 40 C.F.R. § 122.44(d)(1)(vii)
provides that when developing water quality based effluent limits, the permitting authority shall
ensure that effluent limits developed to protect a narrative water quality criterion, a numeric

82510.00117\7475341.2
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water quality criterion, or both, are “consistent with the assumptions and requirements of any
available waste load allocation for the discharge prepared by the State and approved by the EPA
pursuant to 40 C.F.R. 130.7.” This legal authority gives the permitting authority some flexibility
to tailor WLASs to the fact-specific circumstances of the discharger. Examples of such flexibility
provided by the Office of Chief Counsel include load trading among dischargers or performance
of an offset program. (See June 12, 2002 memo from Michael Levy to Ken Harris).

This legal authority does not, however, provide the permitting authority with the power to
amend or expand the WLAs beyond the scope of the TMDL as reflected in the Basin Plan. The
approach taken in the Draft Permit appears to do just that in a manner inconsistent with
applicable legal authority.

111.
Conclusion

These legal comments on the Draft Permit and Draft Fact Sheet are submitted on behalf
of the City of Roseville, including in support of the City’s active involvement with the SSC. Itis
requested that the State Board address each of these comments and amend the Draft Permit and
Draft Fact Sheet accordingly prior to final adoption.

Very truly yours,

Y n

Shawn Hagerty
of BEST BEST & KRIEGER LLP

82510.00117\7475341.2



CASQA Proposal for Receiving Water Limitation Provision
D. RECEIVING WATER LIMITATIONS

Except as provided in Parts D.3, D.4, and D.5 below, discharges from the MS4 for which a
Permittee is responsible shall not cause or contribute to an exceedance of any applicable water
quality standard.

Except as provided in Parts D.3, D.4 and D.5, discharges from the MS4 of storm water, or non-
storm water, for which a Permittee is responsible, shall not cause a condition of nuisance.

In instances where discharges from the MS4 for which the permittee is responsible (1) causes or
contributes to an exceedance of any applicable water quality standard or causes a condition of
nuisance in the receiving water; (2) the receiving water is not subject to an approved TMDL that
is in effect for the constituent(s) involved; and (3) the constituent(s) associated with the
discharge is otherwise not specifically addressed by a provision of this Order, the Permittee shall
comply with the following iterative procedure:

a. Submit a report to the State or Regional Water Board (as applicable) that:

i. Summarizes and evaluates water quality data associated with the pollutant of
concern in the context of applicable water quality objectives including the
magnitude and frequency of the exceedances.

ii. Includes a work plan to identify the sources of the constituents of concern
(including those not associated with the MS4to help inform Regional or State
Water Board efforts to address such sources).

iii. Describes the strategy and schedule for implementing best management
practices {BMPs) and other controls {including those that are currently being
implemented) that will address the Permittee's sources of constituents that are
causing or contributing to the exceedances of an applicable water quality
standard or causing a condition of nuisance, and are reflective of the severity of
the exceedances. The strategy shall demonstrate that the selection of BMPs will
address the Permittee’s sources of constituents and include a mechanism for
tracking BMP implementation. The strategy shall provide for future refinement
pending the results of the source identification work plan noted in D.3. ii above.

iv. Outlines, if necessary, additional monitoring to evaluate improvement in water
quality and, if appropriate, special studies that will be undertaken to support
future management decisions.

v. Includes a methodology (ies) that will assess the effectiveness of the BMPs to
address the exceedances.

vi. This report may be submitted in conjunction with the Annual Report unless the
State or Regional Water Board directs an earlier submittal.



b. Submit any modifications to the report required by the State of Regional Water Board
within 60 days of notification. The report is deemed approved within 60 days of its
submission if no response is received from the State or Regional Water Board.

c. Implement the actions specified in the report in accordance with the acceptance or
approval, including the implementation schedule and any modifications to this Order.

d. Aslong as the Permittee has complied with the procedure set forth above and is
implementing the actions, the Permittee does not have to repeat the same procedure
for continuing or recurring exceedances of the same receiving water limitations unless
directed by the State Water Board or the Regional Water Board to develop additional
BMPs.

For Receiving Water Limitations associated with waterbody-pollutant combinations addressed in
an adopted TMDL that is in effect and that has been incorporated in this Order, the Permittees
shall achieve compliance as outlined in Part XX (Total Maximum Daily Load Provisions) of this
Order. For Receiving Water Limitations associated with waterbody-pollutant combinations on
the CWA 303(d) list, which are not otherwise addressed by Part XX or other applicable pollutant-
specific provision of this Order, the Permittees shall achieve compliance as outlined in Part D.3
of this Order.

If a Permittee is found to have discharges from its MS4 causing or contributing to an exceedance
of an applicable water quality standard or causing a condition of nuisance in the receiving water,
the Permittee shall be deemed in compliance with Parts D.1 and D.2 above, unless it fails to
implement the requirements provided in Parts D.3 and D.4 or as otherwise covered by a
provision of this order specifically addressing the constituent in question, as applicable.



CITY OF ROSEVILLE COMMENT LETTER - 2ND DRAFT PHASE Il SMALL MS4 GERNERAL PERMIT

ATTACHMENT B

TASK TIMELINE MATRIX BY YEAR

Start Activity

Complete Activity
Ongoing Activity

Year of Permit

MCM Section Task Description .
Compliance
Program Management
Element E.6.b Certification 2013
Education and Outreach | 7 Select outreach option. If regional develop agreements 2013
Program E.7.a Public input in strategy development 2013
Sample any flowing outfalls while conducting E.9.a (outfall
E.9.c mapping) 2013
Develop written proceedures for investigations and
Illicit Discharge E.9d corrective actions 2013
Detection and E.9.d Conduct investigations 2013
Elimination E.9d Annual reporting 2013
E9.e Develop plan 2013
E.Q.e Summarize activites annually 2013
Construction Site Storm |E.10.a Annual inventory 2013
Water Runoff Control |E.10.b Construction Plan Review and Approval Procedures 2013
Permittees within a Phase 1 MS4 boundary with approved
Hydromod Plan - complete and have available summary
E.12.b report 2013
Implement new site design measures (projects that create
Post Construction Storm [E.12.c or replace >2,500 SF impervious area) 2013
Water Management Complete the following to revise the following planning and
Program buidling requriements for projects subject to post-
E. 12 construction requirements: 2013
E.12,] Annual reporting 2013
E. 12 Document modification to codes, regulations and standards 2013
Water Quality Consult with Regional Board to determine water quality
E.13 monitoring program requiremetns 2013

Monitoring

013

2104

2015

2016

2017
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ATTACHMENT B

TASK TIMELINE MATRIX BY YEAR

Start Activity

Complete Activity
Ongoing Activity

Year of Permit

2104

2015

2016

2017

MCM Section Task Description . 013
Compliance
Program Effectiveness
Assessment and Consult with Regional Board to verify pollutants of
Improvement E.14.b concern 2013
E.15.a Comply with all approved TMDLs (Attachment G) 2013
. . E.15.b Waste load allocations 2013
Total Maximum Daily i , s
. E.15.c Regional Board reviews and proposed modifications 2013
Loads Compliance .
. E.15.d Reporting 2013
Requirements
E.15.e Comply with Clean Water Act Sections 303d,306b and 314 2013
Annual Reporting
Program E.16 Annually report via SMARTS 2013
P M t
rogram Vianagemen E.6.a Legal Authority (update or create ordinance)
Element 2014
Develop and implement comprehensive education and
E.7.a outreach program 2014
E.7.a surveys 2x every 5 years 2014
Plan reviewers and permitting staff trained and must be
E.7.b.2.a QSPs 2014
Education and Outreach |E.7.b.2.a Inspection staff must be trained atleast one QSD or QSP 2014
Program Third party plan reviewers, permitting staff and inspectors
E.7.b.2.a trained 2014
E.7.b.2.a Annual employee training/reporting 2014
E.7b.3 Annual staff traning 2014
E.7.b.3 Annual staff traning and assessment of knowledge 2014
E.7.b.3 Contractors contractually required to comply with BMPs 2014
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TASK TIMELINE MATRIX BY YEAR

Start Activity
Complete Activity
Ongoing Activity

Year of Permit

MCM Section Task Description . 2013
Compliance
Education and Outreach E.7.b.3 Provide oversight of contractors N 2014
Report on oversight and personnel training and
Program E.7.b.3 assessment records 2014
E.8 Develop strategy and implement 2014
Public Involvement and |E.8 Use citizen advisory committee (optional) 2014
Participation Program |E.8 Actively engage in IRWMP 2014
E.8 Conduct annual events 2014
E.9.a Create and maintain accurate outfall map 2014
E.9.a Ouitfall locations using GPS 2014
E.9.a Photos of outfalls required 2014
E.9.a Outfall drainge areas on map 2014
E.9.a Identify priority areas 2014
Illicit Discharge E.9.a Field sampling station locations 2014
Detection and E9.a Urbanized area boundary - latest Census Data 2014
Elimination Maintain detailed inventory of all industrial/commercial
E.9.b facilities 2014
E.9.c Annually sample priority area outfalls determined in E.9.a 2014
E.9.c Conduct followup activities if action levels exceeded 2014
E.9.c Summary report 2014
Construction Site Storm
Water Runoff Control Construction proceedures development and annual
Program E.10.c reporting 2014
E.1l.a Develop and maintain inventory 2014
Pollution E.11.b Map of facilities relative to the urbanized area 2014
Prevention/Good Implement proceedures to assess and prioritize
Housekeeping E.11.f maintenance of: 2014
E.11.f Prioritize catch basins, update as required 2014

2104)12015]|2016]2017
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Complete Activity
Ongoing Activity

ATTACHMENT B

TASK TIMELINE MATRIX BY YEAR

MCM Section Task Description Year of Permit |, ), 212104]2015] 2016 | 2017
Compliance
E.11.j Evaluate use of pesticides, herbicides and fertilizers 2014
E.11.j Implement best practices: 2014
Education activites for municipal applicators and
. E.11.j distributors 2014
Pollution .
. E.11,j Landscape mgmt measures 2014
Preventmn/(?ood E.11.j Dispoal of unused chemicals 2014
Housekeeping E.11.j Evapo-based irrigation and rain sensors 2014
E.11.j Record amount of chemical usage 2014
Annual reporting to quantify and demonstrate reduction in
E.11j chemical usage 2014
E.12.d.1 Regulated Projects > 5,000 Sf 2014
E.12.d.3 Adopt and implement standards 2014
E.12.d.7 Annually report upon each regulated project: 2014
E.12.9 Implement O&M Verification Program 2014
Post Construction Storm IE-12.9 Develop written plan 2014
Water Management Datebase or table of regulated projects with installed
Program E.12.g treatment systems: 2014
Table of information pertaining to inspections of regulated
E.12.g projects: 2014
Annually prepare detailed list of newly installed sytems and
E.12.g controls (before the wet season) 2014
E.12.9 Annual reporting 2014
Program Effectiveness |E.14.a Develop plan 2014
Assessment and Model development - use Center for Watershed
Improvement E.14.b Protection's Watershed Treatment Model or equivalent 2014
E.6.c Enforcement Response Plan 2015
Program Management E.6.c Enfocement Tracking System 2015
Element E.6.c Enfocement Response Plan Report 2015
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ATTACHMENT B

TASK TIMELINE MATRIX BY YEAR

Start Activity

Complete Activity
Ongoing Activity

Year of Permit

2015120162017

MCM Section Task Description . 2013|2104
Compliance
Bevelop and convey storm water messages in mulitple
E.7.a langages: 2015
E.7.a Annual outreach report (years 3, 4 and 5) 2015
Education and Outreach |E-7.b.1 Permitee staff training with annual assesments for IDDE 2015
Program E.7b.2.b Construction Site Operator Education 2015
E.7.b.2.b Develop and distribute education materials annually 2015
E.7.b.2.b Update website with information 2015
E.7.b.2.b Annual reporting 2015
[llicit Discharge
Detection and
Elimination E.9.b Annually Submit inventory in report 2015
E.11.c Conduct comprehensive inspection and identify "hot spots" 2015
Document comprehensive assessment procedures and
E.11.c results 2015
E.11.c Update inventory (and map) with hot-spots 2015
E.ll.g Inspect storm drain system 2015
E.llg Clean storm drains 2015
Pollution E.l1.g Label catch basins 2015
Prevention/Good E.ll.g Maintain surface drainage structures 2015
Housekeeping E.l1l.g Develop proceedure to dispose of waste materials 2015
E.11.g Prepare annual report 2015
Develop program to assess O&M activites and required
E.11.h BMPs 2015
E.11.h Inspect (and log) O&M BMPs annually 2015
E.11.h Develop report 2015
Develop and implement process for new and rehabilitated
E.11.i flood mgmt projects 2015
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TASK TIMELINE MATRIX BY YEAR

MCM Section Task Description Year of Permit |, ), 212104]2015] 2016 | 2017
Compliance
Pollution
Prevention/Good
Housekeeping E.11.i Reporting 2015
Complete and maintain inventory of projects subject to post
E.12.a construction treatment measures 2015
Complete and have available an inventory of E.12.e
E.12.b (Hydormodification Mgmt) 2015
Develop and implemnent hydromodification management
E.12.e proceedures 2015
Annual report verifying implementatoin of hydromod
E.12.e proceedures 2015
E.12.f Work with the Regional Board if modified criteria required 2015
Post Construction Storm |E.12.f Develop or modify enforcement mechanisms 2015
Water Management |E.12.f Develop guidance 2015
Program E.12.f Develop tracking report for education and outreach 2015
E.12.f Complete strategy for implementing numeric criteria 2015
For structural post-construction BMPs develop a plan
E.12.h assess conditions 2015
E.12.h Administer self-certification program 2015
E.12.h Prepare annual report 2015
Evaluate policies for approval of general plan updates and
specific plans or other master planning documents and
E. 12 zoning to: 2015
E.12,] Submit proposal for modifying policies 2015
Program Effectiveness E.14.a Annual reporting 2015
Assessment and
Improvement E.14.c Submit propsal on BMP modifications 2015




CITY OF ROSEVILLE COMMENT LETTER - 2ND DRAFT PHASE Il SMALL MS4 GERNERAL PERMIT

ATTACHMENT B

TASK TIMELINE MATRIX BY YEAR

Start Activity
Complete Activity
Ongoing Activity

Year of Permit
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Compliance
Pollution .
. E.1l.c Conduct annual review 2016
Prevention/Good
Housekeeping E.11d Develop SWPPS for hot spots 2016
Post Construction Storm Revi§_e polices for approval of gener_al plan updates and
Water Management specific plans or toher master planning documents and
& E.12,] zoning to include design princiiples 2016
Program E. 12 Document modifications completed to policies 2016
Program Effectiveness |E.14.b Recallibrate model at appropriate intervals 2016
Assessment and Begin implementing BMP or program modifications in
Improvement E.14.c priority program areas and report on progress 2016
Education and Outreach Year 5 report include changes in public awareness and
Program E.7.a knowledge and suggested program changes 2017
E.l1l.e Quarterly visual inspections of hot spot locations 2017
PoII.ution E.lll.e Annual hot spot conprehensive inspections 2017
Preventlon/c-?ood Quarterly visual inspections of discharges from hot spot
Housekeeping E.ll.e locations 2017
E.1l.e Non-Hot Spots - one time in permit term 2017
Complete analysis of effectivness of modifcations made at
Program Effectiveness |E.14.a improving BMPs and /or program effectiveness 2017
Assessment and Repor.t on anqugl subwatershed pollutant loads for the
Improvement E.14.b following at minimum: o 2017
E.14.c Complete program modifications 2017
E.14.c Annual report 2017




