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Public Comment

: Dft. Construction Gen. Pemit

CITYOF Deadline: 6/24/09 by 5:00 p.m.
SAN JOSE Office of the City Manager

CAPITAL OF SILICON VALLEY

224, 2009

ECEIVEIR

Ms. Jeanine Townsend, Clerk to the Board

State Water Resources Control Board JUN 2 4 2009
1001 I Street, 24" Floor .
Sacramento, CA 95814 SWRCB EXECUTIVE

Subject: City of San José Comments on the Draft Construction General Permit

Dear Ms. Townsend and Members of the Board,

Thank you for the opportunity to provide comments on the Draft Construction General Permit
dated April 22, 2009. The City of San José serves a community of nearly one million residents
in an area that is home to the largest concentration of technology expertise in the world. As the
biggest builder in the community, San José strives to be a leader in demonstrating that
sustainable development and environmental protection are not mutually exclusive.

San José’s Green Building Policy dates back to 2001. In 2007, the City underscored its
leadership in sustainable development by expanding the Green Building Policy to require LEED
certification of municipal facilities. In 2008, City Council adopted green building standards for
private development. Additionally, in 2007, the City Council adopted San José's Green Vision,
establishing 10 bold goals for advancements in environmental protection. Green Vision Goal
No. 4 specifically states that over the next 15 years, 50 million square feet of buildings
developed or redeveloped in the City shall be "green”. The City estimates that approximately 2
million square feet of municipal buildings will be certified green buildings by 2022. Additional
Green Vision objectives aré central to the Water Board’s mission, including trail development
and water conservation. With that vision, San José integrates environmental protection into its
services and operations as a comprehensive approach to fostering sustainable development.

A core function of the City is the construction and maintenance of infrastructure and facilities.
As part of this function, we build parks, libraries, community centers, fire stations, roads, sewers,
and the like. With a five-year capital improvement program of approximately $730 million, the
City itself is the largest builder in the community. The Draft Construction Permit marks a
substantial shift in the regulation of stormwater discharges and would have a significant impact
on the City’s ability to effectively manage its infrastructure.

The City has a General Plan and very progressive smart growth and environmental protection
policies to drive how development proceeds in San José. The provision of affordable housing
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and industry jobs, many in support of clean technology, is critical to aliow the City to support the
local and State economy and provide services to support our citizens, the community, and the
environment. The requirements of the Draft Permit would impact this private development in
cost and time, just as it would public projects,

San José appreciates that Water Board staff have worked with stakeholders, including the
California Stormwater Quality Association (CASQA), to address concerns with the previous
Draft Permit dateqi ‘March 2008. We acknowledge considerable improvements made, which are
responsive to sevéiral of our previous comments. Most notably, the revised Draft Permit
successfully addresses previous concerns by incorporating the following provisions: a clearer
risk level assessment process; greater flexibility for existing projects under the current Permit
(automatic risk level 1 designation); removal of open-ended comment period; inclusion of a 5
year compliance storm event; numeric effluent limits (NELs) and multiple types of sampling for
only the highest risk projects; a municipal repaving maintenance exemption; and clarification of
Stormwater Pollution Prevention Plan (SWPPP) developer and practitioner qualifications.

However, several areas of serious concern remain. San José respectfully requests that the Water
Board consider our input to help develop a Permit that is protective, practical, legally defensible,
and based on technically sound data and principles. Equally important is the development of a
Permit that balances benefits with cost and the ability of the discharger to practicably comply.
Key concerns are briefly summarized below and more detailed comments are provided in
Attachment A. We also refer the Water Board to our legal comments dated June 11, 2008
(Attachment B), especially comments related to monitoring requirements, economic analysis,

_and impact of the new permit on projects permitted under Order 99-08; these comments
continue to apply to the revised Draft Permit. In addition, we support the comments submitted
by CASQA and the Santa Clara Valley Urban Runoff Pollution Prevention Program.

San José is most concerned with the following aspects of the revised Draft Permit:

* Shift in Regulatory Approach — The revised Draft Permit denotes a fundamental shift in
regulatory approach without addressing key concerns contained in the (Blue Ribbon)
Stormwater Panel Recommendations to the California State Water Resources Control Board
regarding the feasibility of implementing NELs associated with construction activities, The
panel’s concerns that NELs may only be feasible for larger projects (that utilize active
treatment systems) should be addressed. The panel stated that non-active controls produce
more highly variable effluent quality, making the establishment of NELs for smaller sites not
using active treatment systems difficult, if not impossible. San José is very concerned about
the practicality and cost-prohibitive nature of NELs due to the smaller size and urban

constraints of many projects in our community.

« Monitoring Requirements — The monitoring requirements, e.:spccia_lly for risk level 3
projects, are excessive and will not likely produce water quality b.eneﬁ_ts or useful da!;a
commensurate with cost. In particular, the receiving water and bioassessment sampling

dividual project sites. These provisions do not take

requirements have limited nexus with in ( ) lese :
into account the mixing of runoff from multiple discharges and dilution of runoff in the MS4
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by the time it reaches receiving waters. Nor does this provision consider receiving waters
that are ephemeral or tidally-influenced. San José requests that any monitoring requirements
be directly related to the construction sites.

s Economic Analysis — the Draft Permit continues to provide insufficient analysis of the
economic impacts of the proposed regulations. San José requests that a comprehensive
economic analysis be conducted so that decision makers and dischargers understand the
aggregate impact of the proposed requirements. Such an analysis would include more than
just the purchase cost for monitoring equipment, as provided in this Permit. The Permit
should consider costs, including but not limited to: additional staff resources (for monitoring,
reporting, Rain Event Action Plans, etc.); new potential contracts; macroinvertabrate
bioassessements; particle size analysis for sediment basins; suspended sediment
coricentratior analysis; laboratory services; advanced treatment systems (training, operation,
monitoring, and reporting); training (for design and eonstruction staff); mandatory minimum
penalties; potential construction delays; and the escalation of construction costs as more sites
concentrate activities durmg the dry season. Furthermore, the Permit fails to address the
economic impacts unique to linear projects, including additional monitoring, sampling,
documentation, and reporting of numerous potential discharge points.

* Implementation Timeframe — Limited grandfathering in the Draft Permit would not
provide a practicable timeframe for projects to comply. Given the complexity and duration
of municipal budgeting processes, San José recommends that projects with NOIs filed under
Order 99-08 retain full coverage under that Order and that capital improvement projects
funded within the next two years of the adopted capital budget be grandfathered, i.e., receive
Permit coverage at Risk Level 1.

San José continues to advance the Green Building Policy and the Green Vision. In light of San -
José’s interest in undertaking such bold endeavors, it is paramount that new regulatory :
requirements be focused to address identified, significant water quality problems and practicable
for the operations to which they apply. San José acknowledges the time and effort of Water
Board staff that went into the production of the Draft Permit and we appreciate your
consideration of our comments. We believe that a Permit can be developed that meets Water
Board goals and is mutually beneficial, acceptable, and practical. We look forward to continued
cooperation toward this goal.

Sincerely,

s Z

Edward K. Shikada
Deputy City Manager

Attachment A: San José Detailed Comments on Draft Construction General Permit
Attachment B: San José Legal Comments submitted June 11, 2008
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T . ‘ 'Attachment B »
Legal Comments on Draft Construction General Permit

SANJOSE o . Offeofthe City Attomey

CAPITAL OF SILICON VALLEY

RICHARD DOYLE, CITY ATTORNEY

MOLLIE J. DENT
Sr. Deputy City Attorney
Direct Line: (408) 535-1905

June 11,2008
via electronic and regular mail -

Ms. Jeanine Townsend, Clerk to the Board
State ' Water Resources Control Board
1001 | Street, 24" Floor

Sacramento, CA 95814

Subject: City of San José Legal Comments on Draft Construction General
Permit ‘

Dear Ms. Townsend and Member of the State Water Resources Control Board:

We are submitting these comments on behalf of the City of San José to identify and
summarize legal concerns that San José has with the Draft Construction General Permit.
These legal comments are intended to supplement and support the technical comments on
the Draft Construction General Permit Tentative Order that have been submitted on behalf
of the City San José by Edward Shikada, Deputy City Manager for the City of San José.

As indicated in San José’s technical comments, San José is most concerned with the
following aspects of the Draft Construction General Permit:

* Numeric limit-based approach to permitti_nQ;
. Excessive and overly prescriptive monitoring requirements; '
* Lack of ecoﬁo_mic analysis for costs of compliance;
» Lack of ﬁnélity of issued permit; and
* Requirement thét ‘mu'nicipal capital projects for which funding has already b,eén

approved, including projects already covered by the existing construction General
Permit, obtain new permits and comply with new requirements.

200 East Santa Clara Street, 16™ F loor Tower, San José, CA 95113-1905 tel (408) 535-1900 Jax (408) 998-3131

486715
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Legal Comments on Draft Construction General Permit
Ms. Jeanine Townsend and SWRCB Members :
City of San José Legal Comments on Draft Construction General Permit

6/11/2008 :
Page2 . :

General Legal Concerns

. As the Fact Sheet notes, “This General Permit includes many more specific requirements
than the minimum requirements in USEPA’s regulations and in the previous General
Pemit.” The Fact Sheet indicates that the permitting approach refiected in the Draft
Construction General Permit is based on the recommendation of the State Water Board’s
Office of Chief Counsel that the new General Permit address court rulings where possible.
However, the Fact Sheet aiso recognizes that neither of the cases referencedin support of
this approach are directly applicable to states implementing USEPA regulations.

While the Fact Sheet does not cite the cases.on which the Office of Chief Counsel is
making its recommendation, we note that one case often referenced for the propossition that
monitoring programs must be detailed (San Francisco Baykeeper vs. Regional Water
Quality Control Board, Consolidated Case No. 500527 (November 14, 2003) is a trial court
decision and thus cannot be cited as precedent as can cases decided by the Courts of
Appeal and the Supreme Court. Moreover, any trial court decision is limited to the facts in
that specific case, which, in the case of Baykeeper, included the fact that the permit in
question had no monitoring requirements, only a directive that the Permittee design its own
monitoring program.

Significantly, the Fact Sheet omits a discussion of Divers’ Environmental Conservation
Organization v. State Water Resources Control Board (2006) 145 Cal.App.4™ 246. In that
case, the appellate court carefully analyzed the Clean Water Act requirements for industrial
stormwater discharges and concluded that the Act provides the permitting authority broad
discretion to use BMPs for stormwater discharges and provides wide flexibility in designing
stormwater controls. In addition to holding that numeric effluent limitations are not required
in stormwater permits, the Divers’ case held as a precedential matter that so long as the
permit provides sufficient details and standards, management plans and monitoring plans
can be developed by permittees. As the Fact Sheet points out, construction permits are a -
subset of the industrial permit category, and thus the Divers case is a precedential case
directly applicable to this permit action. ' _

The Fact Sheet also indicates that the Draft Construction General Permit is motivated out
of a desire to demonstrate that “it cannot be said that dischargers subject to the General
permit ‘write their own permits’.” This motivation, which as indicated above, is not dictated
by legal requirements, has resulted in a permit that is 78 pages long and prescribes in
minute detail how compliance is to be achieved. Rather than ensuring the legal compliance
hoped for the Office of Chief Counsel, this overly prescriptive approach has produced a

' Draft Construction General Permit that goes far beyond the “general waste discharge
requirements for a category of discharges” that is contemplated by Water Code §13263,
and would be invalid as overly prescriptive under Water Code §13360. The overly
prescriptive nature of the Draft Construction General Permit combined with its broad
application to a wide range of permitees, raises a concern tr!at the State Board is in effect,
“adopting an underground rule, in violation of the Administrative Procedures Act.

| 7-316.045\48671548671
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Page 3

The Fact Sheet and Draft Construction General Permit also fail to establish the linkage
between requirements and improvements in water quality that are required by Water Code
§§13241 and 13263. The “risk” levels that drive the permit requirements do not account for.
sufficient variation among projects and their probable impact on water quality to allow this - -
linkage to be established. The City’s technical comments provide more details on areas
where the inadequacy of this hnkage is particularly evident. . :

Fi mally, the Fact Sheet acknowledges that the requirements go beyond those requnred
under the federal Clean Water Act, but fails to provide the economic analysis that is
required when the State is going beyond federal requirements. See Clty of Burbank v.
State:Water Resources Control Bd. (2005) 35 Cal.4th 613. _

Numeric Limit Based Approach ‘to Permitting

. The concerns with this approach that are reflected in the Blue Ribbon Panel
recommendations are consistent with the longstanding EPA preference for BMPs in
stormwater permits, rather than either technology-based or water quality-based numeric
limitations As the court stated in Divers’, “Unlike discharges of process wastewater where
numeric effluent limitations (technology-based and/or water quality-based) are typically
used to control the discharge of poliutants from industrial facilities, the primary permit
‘condition used to address discharges of pollutants in a facilities storm water is a pollution
‘prevention plan. The development and implementation of a site-specific storm water
pollution prevention plan is considered to be the most important requirement of the EPA
and State issued storm water general permits. Site-specific storm water pollution
prevention plans allow permittees to develop and implement ‘best management practices’,
whether structural or non-structural, that are best suited for controlhng storm water
discharges from their industrial facility.” Divers’, 145 Cal App. 4™ at 504. The Fact Sheet
and Draft Construction General Permit simply do not provide adequate justification for
rejecting this long time prefererice and clearly going beyond the mandates of the federal
Clean Water Act , :

Excessive and Overiy Prescriptive Momtonng Reqmrements

I addition to clearly exceeding federal requirements without any consideration of costs, the
monitoring requirements improperly place the burden for receiving water quality monitoring
on construction permittees and-impose on-site monitoring requlrements without adequate
showing of water quality benefit. As indicated above, these deficiencies render the
requirements legally invalid as well as technically insupportable.

Lack of Economlc Analysis for Costs of Compllance

The lack of an economic analysns of the cost of compliance with the Draft Construction
General Permit is a serious deficiency that affects all aspects of the permit. Whereas here
itis acknowledged that the permit goes beyond federal requirements, an economic analysis
is. requnred Putting aside the issue of what level of analysis in reqwred dependmg on

- | T-318.04586715486715486716
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whether the permit ié treated as a rule- making subject to the APA >|t is clear that estimating
only the cost of on-site monitoring, and proving no data to support the $1,000 estimate for
. that cost does not comply with any relevant standard for an economic analysis.

Lack of Fmahty of Issued Permit
As noted in the City’s technical comments, there are substantial practical problems related
to project planning with the failure to establish a timeframe for Regional Board action on
permit applications and the list of actions that the Regional Board could take to delay
action, or simply take no action at all. This approach is also legally deficient under the
Permit Streamlining Act (Govt. Code §65920-65960 et seq.), which establishes a thirty day
time limit for determining whether an application is complete and a sixty day time fimit for
action by state and local agencies on applications for development permits, like the Draft .
Construction General Permit, which are exempt from review under the California
* Environmental Quality Act (CEQA) and provide for public noticing: Under Govt. Code
§8§65950 and 65943, an application is deemed complete if notice of insufficiency is not
provided within thirty day and if the permit is not acted upon within sixty days it is deemed

approved.

New Permit Requnrement for Pro;ects Covered by Existing Construction General
Permit

The Fact Sheet and Draft Construction General Permit contain possibly inconsistent
language on the applicability of the new permit to projects which have already obtained
coverage under the existing Construction General Permit. On the one hand the permit
state that it will be effective 100 days after adoption, absent USEPA objection, and that it

- supersedes the existing Construction General Permit except for enforcement purposes. On
_ the other hand, the Fact Sheet states that a permit shall be obtained before construction
commences. We recommend that the Permit and Fact Sheet both be revised to clearly -
indicate that the existing Construction General Permit will apply to projects for which an
NOI is filed before the effective date of the new permit. Such language would be consistent
with Water Code §§13260 and 13264 which only require a new report of waste discharge
to be filed for a permitted discharge where there is a “material change” to the existing

- permltted dnscharge

| 7-318.045486715486715486745
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CONCLUS!ON

On behalf of the City of San José, we request revision of the Draft Construction General
Pemmit, to address the legal deficiencies noted above as well as the technical concerns
expressed in the letter from Deputy City Manager Edward Shikada.

Sincerely,

RICHARD DOYLE
City Attorney

777

MOLLIE J. DENT ‘
Sr. Deputy City Attorney

cc:  Ed Shikada, Deputy City Manager
John Stufflebean, Director of Environmental Services
Melody Tovar, Division Manager Watershed Protection

7-318.045\486715







