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This model agreement serves as a template for California communities to use to develop their own
joint use agreement. Before undertaking a joint use project, the parties must determine whether there
are any local requirements or prohibitions related to developing joint use agreements or whether a
joint use agreement is the most advantageous vehicle for opening up school recreation facilities for
after-hours use.

Joint Use Agreement 1 is the simplest of the model joint use agreements. It is an agreement be-
tween the school district and the local city, town, or county government (referred to generically
as “City”), in which the school district agrees to allow the local government to open for commu-
nity use designated school district outdoor recreation facilities, such as playgrounds, blacktop
areas, and playing fields during time, such as weekends and holidays, when the district is not us-
ing the facilities.

In order to implement an effective agreement, the parties must designate the specific recreation
facilities to be opened to use and address access, security, maintenance, custodial services, and
repairs or restitution. In addition, the Agreement should contain a procedure for resolving dis-
putes and an allocation of costs, risks, and insurance.

The model Agreement provides comments explaining the different provisions in the Agreement.

The language in the Agreement written in italics provides different options or explains the type
of information that needs to be inserted in the blank spaces in the Agreement.
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Joint Use Agreement 1:
Opening Outdoor School Facilities for Use During Non-School Hours

AGREEMENT BETWEEN THE COUNTY SCHOOL DISTRICT (“DISTRICT”)
AND CITY/COUNTY (“CITY”) FOR USE OF SCHOOL RECREATION
FACILITIES

Recitals

WHEREAS, the Community Recreation Act (California Education Code sections 10900 through
10914.5) authorizes school districts and cities to organize, promote, and conduct community rec-
reation programs and activities to promote the health and general welfare of the community; and

WHEREAS, the California Civic Center Law (California Education Code sections 38130-38138)
establishes a civic center at every school for use by citizens for a variety of purposes, including
recreation; and

WHEREAS, the District is the owner of real property in the City, including facilities and active
use areas that are capable of being used by the City for community recreational purposes; and

WHEREAS, under appropriate circumstances, these publicly held lands and facilities should be
used most efficiently to maximize use and increase recreational opportunities for the community;
and

WHEREAS, California Education Code section 10905 authorizes the governing bodies to enter
into agreements with each other to promote the health and general welfare of the community and
to enhance the recreational opportunities afforded to the community; and

Comments about “Recitals”:

Recitals are a preliminary statement in a contract or agreement explaining the reasons for entering into
it, the background of the transaction, or showing the existence of particular facts. Traditionally, each re-
cital begins with the word whereas, but that is not required.

NOW, THEREFORE, the District and the City agree to cooperate with each other as follows:

1. Term
This Agreement will begin on and will continue for a period of
years, [and then shall be automatically renewed on a basis] unless sooner terminat-

ed as provided for hereinafter in Section 14.

Comments about “Term”:
The term is the duration of the Agreement. The Agreement should include a specific start and end date.
The parties may want to include a provision allowing for automatic renewal of the Agreement.

2. Effective Date
This Agreement shall be effective upon and upon inspection of affected
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property as described hereinafter in Section 3 by District and City officials.

Comments about “Effective Date”:
The effective date is the date upon which the Agreement will become operative. Often it is the date
signed by the responsible officials.

Some school districts may be reluctant to open facilities for after-hour use, fearing property damage.

The Agreement designates responsibility for damage repair in section 9. Both parties should inspect fa-
cilities and document existing conditions before opening them to use to establish an understanding of the
condition of the facilities prior to the Agreement.

3. Facilities covered
The term “Active Use Areas” will be used for purposes of this Agreement to mean the desig-
nated fields, playgrounds, and parking lots.

Terms of this Agreement shall apply to all Active Use Areas owned by the District as identi-
fied on Attachment A to this Agreement. The District and the City shall have the right to add
or exclude Active Use Areas during the term of this Agreement, provided that any such
change shall be in writing and approved by both the District and the City.

Comments about “Facilities Covered”:
Alternatively, the listing of Active Use Areas could be inserted in this section. It is important that this list
be compiled carefully to ensure its accuracy.

4. Permitted Uses of Active Use Areas
The District shall be entitled to the exclusive use of Active Use Areas for public school and
school-related educational and recreational activities, including summer school, and, at such
other times as Active Use Areas are being used by the District or its agents.

The City shall be entitled to access Active Use Areas to open them for use by the community
during daylight hours on weekends and school holidays when the District or its agents are not
using the Active Use Areas. Such use shall be referred to as “Public Access Hours.”

Comments about “Permitted Uses of Active Use Areas”:

The parties will tailor these times to best suit the needs of their community. Depending upon whether the
school or another provider operates an after school program, the parties may want to open the facilities
to use after school on regular school days.

5. Compliance With Law
All use of District and City property shall be in accordance with state and local law. In the
case of a conflict between the terms of this Agreement and the requirements of state law, the
state law shall govern. Any actions taken by the District or the City that are required by state
law, but are inconsistent with the terms of this Agreement shall not be construed to be a
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breach or default of this Agreement.

6. Obligations of City

Comments about “Obligations of City”:

In this and the following section, the Agreement should specify the obligations of the two parties in rela-
tion to the Agreement. Issues such as access, security, maintenance, and custodial services should be
addressed. The parties will tailor these provisions to determine which party is responsible for different
tasks according to local needs and practices.

Designation of Employee
The City shall designate an employee with whom the District, or any authorized agent of
the District, may confer regarding the terms of this Agreement.

Access and Security
The City shall provide the staff necessary to open and close the Active Use Areas during
Public Access Hours.

Inspection and Notification

The City staff shall inspect the Active Use Areas to ensure that these sites are returned in

the condition they were received. The staff shall ensure that the District is notified within
hours/days [insert timing here] in the event that an Active Use Area suffers

damage during Public Access Hours.

Supervision

The [City] shall provide personnel necessary for the direction or supervision of activities
sponsored by the City at Active Use Areas. The City shall enforce all District rules, regu-
lations, and policies while directing community recreational activities at Active Use
Areas.

Comments about “Supervision”:
The City and District can determine who will provide supervision. This model clause provides for the City
to provide supervision.

e.

Equipment and Storage
The City shall furnish all expendable materials necessary for carrying out its programs.

Custodial

The District shall make its trash receptacles available during Public Access Hours. The
City shall encourage community users to dispose of trash in the trash receptacles. If there
is a significant increase in trash volume, the City shall provide custodial services neces-
sary to keep the Active Use Areas in a neat, orderly, and sanitary condition at all times
during the Public Access Hours.

Joint Use Agreement 1: Opening Outdoor School Facilities for Use During Non-School Hours 5



Ph | P public health law & policy

Comments about “Custodial”:
The parties will need to make arrangements for trash disposal during Public Access Hours.

g. Toilet Facilities
The City shall place temporary, portable, restroom facilities at Active Use Areas at the
discretion of the District. It shall be the responsibility of the City to maintain these facili-
ties.

Comments about “Toilet Facilities”:
The parties will need to make restroom facilities available for community users of the Active Use Areas.

7. Obligations of District

a. Designation of Employee
The District shall designate an employee with whom the City, or any authorized agent of
the City, may confer regarding the terms of this Agreement.

b. Access and Security
The District shall provide access to the Active Use Areas. The District will provide keys,
security cards, and training as needed to the City employee(s) responsible for opening and
locking the Active Use Areas for Public Access Hours.

c. Inspection and Notification
The District shall inspect each Active Use Area site after Public Access Hours and report
any damage to the City’s designated employee within days after inspection.
Such notification shall consist of sending written notification by letter, facsimile, or email
to the City’s designated employee identifying the Active Use Area, date of detection,
name of inspector, description of damage and estimated or fixed costs of repair or proper-
ty placement.

d. Equipment and Storage
The District shall provide a locked equipment storage facility at a location specified by
the District.

Comments about “Equipment and Storage”:

The parties should determine whether to permit the City to maintain a storage facility for equipment it
provides during Public Access Hours, the location of the storage, and the conditions for maintaining the
storage.

e. Custodial
The District shall make its trash receptacles available during Public Access Hours. The
City shall encourage community users to dispose of trash in the trash receptacles. If there
is a significant increase in trash volume, the District shall notify the City’s designated
employee so that the City may provide custodial services necessary to keep the Active
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Use Areas in a neat, orderly, and sanitary condition at all times during the Public Access
Hours.

f. Toilet Facilities
The District shall not make restroom facilities available during Public Access Hours, but
will permit the City to place temporary, portable, restroom facilities at Active Use Areas
at the discretion of the District. It shall be the responsibility of the City to maintain these
facilities.

Comments about “Toilet Facilities”:
The parties will need to make restroom facilities available to community users. Another option would be
to open the school restrooms to community users.

8. Maintenance

[Option One: The District retains responsibility for maintenance of Active Use Areas]

The District shall perform normal maintenance of Active Use Areas at basic level of service
subject to normal wear and tear. The District shall notify the City of any known change in
condition of the Active Use Areas.

[Option Two: The District retains responsibility for maintenance of playground and black-
top Active Use Areas and delegates to the City the responsibility of maintenance of playing
fields.]

The District shall perform normal maintenance of all playground and blacktop | or oth-
er facility]. Active Use Areas at basic level of service subject to normal wear and tear. The
District shall notify the City of any known change in condition of the Active Use Areas.

The City shall provide regular maintenance of playing fields [ or other facility ], including to
the irrigation and drainage systems and turf around the field perimeter and fences. Such
regular maintenance shall consist of [describe maintenance requirements].

Comments about “Maintenance”:
The parties need to allocate responsibility for maintenance of the facilities. The model provides two op-
tions. Communities will determine how to best share resources in the most cost-effective manner.

9. Restitution and Repair

[Option One: Model clause requiring the City to repair damage.]

The City shall be wholly responsible for repairing, remediating, or funding the replacement or
remediation of any and all damage or vandalism to the Active Use Areas that occurs during
Public Access Hours.
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[Option Two: Model clause requiring the City to notify the District of damage and reimburse

the

costs to the District of repairing damage.]

The City shall be responsible for making restitution for the repair of damage to Active use

Are

a.

as during Public Access Hours.

Inspection and Notification The District shall, through its designated representative, in-
spect and notify the City, of any damage, as described above in subsection 6(c).

Repairs Except as mutually agreed, the City shall not cause repairs to be made for any
building, facility, property, or item of equipment for which the District is responsible.
The District agrees to make such repairs within the estimated and/or fixed costs agreed
upon. If it is mutually determined or if it is the result of problem-resolution under section
9(d) of this Agreement that the City is responsible for the damage, then the City agrees to
reimburse the District at the estimated and/or fixed costs agreed upon.

Reimbursement Procedure The District shall send an invoice to the City’s designated
representative within ____ days of completion of repairs or replacement of damaged
property. The invoice shall itemize all work hours, equipment and materials with cost
rates as applied to the repair work. If the repair is completed by a contractor, a copy of
the contractor’s itemized statement shall be attached. Actual costs shall be reimbursed if
less than estimated and/or fixed costs. The City shall reimburse the District within

days from receipt of such invoice.

Disagreements The City shall retain the right to disagree with any and all items of dam-
age to buildings, facilities, property or equipment as identified by the District, provided
this disagreement is made within days after a first notification.

I The City shall notify the District of any disagreement in writing by letter, facsimile, or
email to the District’s designated employee. The City shall clearly identify the rea-
sons for refusing responsibility for the damages. Failure to make the disagreement
within the prescribed time period shall be considered as an acceptance of responsibil-
ity by the City.

il After proper notification, members of the Joint Use Interagency Team, or other desig-
nated representatives of the City and the District, shall make an on-site investigation
and attempt a settlement of the disagreement.

iii In the event an agreement cannot be reached, the matter shall be referred to
[City official] and [District official], or their designees, for resolution.

iv. The District shall have the right to make immediate emergency repairs or replace-
ments of property without voiding the City’s right to disagree.

Comments about “Restitution and Repair”:
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The Agreement should address responsibility for repairing damaged facilities. The District may want the
City to make any repairs or may want to make the repairs using its own personnel or contractors and
have the City reimburse the District for the costs. Parties should address: (1) Which party will be respon-
sible for making the repairs; (2) The timeline for making repairs; (3) The method and timeline for making
reimbursements; and (4) The method for resolving disputes over repairs/reimbursements.

10. Operational Costs

a. Documentation of Costs
The City and the District shall maintain records of costs associated with the Agreement.
Each party shall provide to the other party an accounting on an annual basis of all costs
associated with the Agreement.

b. Allocation of Costs

c. Overtime
Each party shall bear the cost of any overtime incurred by their employees in carrying
out this Agreement.

Comments about “Operational Costs”:
In this section, the parties can allocate any costs associated with the Agreement. Attorneys for the City
and District will ensure any cost allocation comports with state and local laws.

11. Liability and Indemnification

[Option One: The model clause below places responsibility on the City to indemnify the Dis-
trict for any liability as a result of personal injury or property damage or damage to District
property, unless the damage is caused by the negligence or willful misconduct of District em-
ployees.]

The City shall indemnify and hold harmless, the District, its Board, officers, employees and
agents (collectively, the “School Parties” and individually, a “School Party”) from, and if re-
quested, shall defend them against all liabilities, obligations, losses, damages, judgments,
costs or expenses, including reasonable legal fees and costs of investigation (collectively
“Losses”) as a result of (a) personal injury or property damage caused by any act or omission
during the Public Access Hours; or (b) any damage to any District property as a result of ac-
cess granted pursuant to this Agreement; provided, however, the City shall not be obligated
to indemnify the School Parties to the extent any Loss arises out of the negligence or willful
misconduct of the School Parties. In any action or proceeding brought against a School Party
indemnified by the City hereunder, the City shall have the right to select the attorneys to de-
fend the claim, to control the defense and to determine the settlement or compromise of any
action or proceeding, provided that the applicable School Party shall have the right, but not
the obligation, to participate in the defense of any such claim at its sole cost. With respect to
damage to District facilities, remediation will be provided at the full cost of replacement or
repair to the facility, as applicable.
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[Option Two: The model mutual indemnity clause below provides for each party to pay for
their share of liability.]

a. The City shall defend, indemnify, and hold the District, its officers, employees and agents,
harmless from and against any and all liability, loss, expense, attorneys’ fees or claims for
injury or damages, arising out of the performance of this Agreement, but only in propor-
tion to and to the extent such liability, loss, expense, attorneys’ fees, or claims for injury
are caused by or result from the negligent or intentional acts or omissions of the City, its
officers, agents or employees.

b. The District shall defend, indemnify, and hold the City, its officers, employees and agents,
harmless from and against any and all liability, loss, expense, attorneys’ fees or claims for
injury or damages, arising out of the performance of this Agreement, but only in propor-
tion to and to the extent such liability, loss, expense, attorneys’ fees, or claims for injury
are caused by or result from the negligent or intentional acts or omissions of the District,
its officers, agents or employees.

Comments about “Liability and Indemnification”:

An Indemnification Clause is a contractual provision in which one party agrees to be responsible for any
specified or unspecified liability or harm that the other party might incur. The Community Recreation Act
authorizes a city and district to enter into agreements to promote community recreation. (Education Code
§ 10905.) It does not expressly address the terms of those agreements. The California Tort Claims Act
governs tort liability under agreements between public entities. (Government Code 88895 — 895.8.)
Government Code § 895.2 provides that the public entities are jointly and severally liable for injury
caused by negligent or wrongful act or omission occurring in the performance of the agreement. Section
895.4 provides that as part of the agreement, the public entities may provide for contribution or indemni-
fication by any or all of the parties upon liability arising out of performance of the agreement. Thus, the
public entities may allocate the ultimate financial responsibilities among themselves in whatever manner
seems best to them. The District and City have three possible options: (1) the City can take responsibility
for the potential liability; (2) the District can take responsibility; or (3) they can share responsibility with a
mutual indemnity clause.

12. Insurance
The City and the District agree to provide the following insurance in connection with this
Agreement.

a. Commercial General Liability for bodily injury and property damage, including Personal
Injury and Blanket Contractual, with limits of per occur-
rence aggregate.

b. Workers” Compensation. Workers’ compensation coverage, as required by
[state law].
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C. [Other types of insurance required].

d. Documentation of Insurance. The City and the District shall provide to each other a cer-
tificate of insurance each year this Agreement is in effect showing proof of the above
coverage. In the event the City or the District is self-insured for the above coverage, such
agency shall provide a letter stating its agreement to provide coverage for any claims re-
sulting from its negligence in connection with joint use facilities in the above amounts.

Comments about “Insurance”:

Insurance is a contract by which one party (the insurer) undertakes to indemnify another party (the in-
sured) against risk of loss, damage, or liability arising from the occurrence of some specified
contingency. City and District personnel must confirm with risk managers at both the City and Dis-
trict the nature and extent of insurance coverage maintained by each party so that the Agreement
accurately reflects the amount of insurance coverage of each party. Attorneys for the City and Dis-
trict will tailor the insurance clauses to reflect their state and local law and practice.

13. Evaluation/Conflict Resolution

a. The City and the District shall establish a Joint Use Interagency Team, composed of staff
representatives of the City and the District, to monitor the joint use project and Agree-
ment for its duration. The Interagency Team shall hold conference calls or meetings

[add frequency of meetings here] to review the performance of the project and
to confer to discuss interim problems during the term of the Agreement. If the Joint Use
Interagency Team is unable to reach a solution on a particular matter, it will be referred to

[City official] and [District official], or their designees, for resolu-
tion.

b. The Joint Use Interagency Team shall review the Agreement by each year to
evaluate the Project and to propose amendments to this Agreement.

Comments about “Evaluation/Conflict Resolution”:

The parties need to have a process by which to address and resolve any concerns or problems that arise
during the Agreement and to evaluate the Agreement. The parties can determine what type of communi-
cation will best serve their needs in carrying out the Agreement.

14. Termination
This Agreement may be terminated at any time prior to its expiration, for [add basis
here] upon days/months/years/ written notice.

Comments about “Termination”:
The termination clause sets forth the conditions upon which either party can end the Agreement before
its term expires. The City and District will tailor this clause to reflect what conditions or actions will be
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sufficient to terminate the Agreement and how much notice each party must give the other before termi-
nating it.

15. Entire Agreement
This Agreement constitutes the entire understanding between the parties with respect to the
subject matter and supersedes any prior negotiations, representations, agreements, and under-
standings.

Comments about “Entire Agreement”:
This clause provides that the Agreement constitutes the sole obligations of the parties. Prior oral or writ-
ten agreements will not be valid or enforceable.

16. Amendments
This Agreement may not be modified, nor may compliance with any of its terms be waived,
except by written instrument executed and approved in the same manner as this Agreement.

Comments about “Amendments”:
This clause requires any changes to the Agreement to be made in writing and approved by both parties.

17. Any Additional Provisions Required by State or Local Law

Comments about “Any Additional Provisions Required by State or Local Law”:
State or local law or practice may require additional clauses in the Agreement.
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This model agreement serves as a template for California communities to use to develop their own
joint use agreement. Before undertaking a joint use project, the parties must determine whether there
are any local requirements or prohibitions related to developing joint use agreements or whether a
joint use agreement is the most advantageous vehicle for opening up school recreation facilities for
after-hours use.

Joint Use Agreement 2 is a model agreement between the school district and the local city, town,
or county government (referred to generically as “City”), in which the school district agrees to
allow the local government to open for community use designated school district indoor and out-
door recreation facilities, such as gymnasiums, playgrounds, blacktop areas, and playing fields
during times, such as weekends and holidays, when the district is not using the facilities.

In order to implement an effective agreement, the parties must designate the specific recreation
facilities to be opened to use and address access, security, supervision, maintenance, custodial
services, and repairs or restitution. In addition, the Agreement should contain a procedure for re-
solving disputes and an allocation of costs, risks and insurance.

The model Agreement provides comments explaining the different provisions in the Agreement.

The language written in italics provides different options or explains the type of information that
needs to be inserted in the blank spaces in the Agreement.
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Joint Use Agreement 2:
Opening Indoor and Outdoor School Facilities for Use During
Non-School Hours

AGREEMENT BETWEEN THE COUNTY SCHOOL DISTRICT (“DISTRICT”)
AND CITY/COUNTY (“CITY”) FOR USE OF SCHOOL RECREATION
FACILITIES

Recitals

WHEREAS, the Community Recreation Act (California Education Code sections 10900 through
10914.5) authorizes school districts and cities to organize, promote, and conduct community rec-
reation programs and activities to promote the health and general welfare of the community; and

WHEREAS, the California Civic Center Law (California Education Code sections 38130-38138)
establishes a civic center at every school for use by citizens for a variety of purposes, including
recreation; and

WHEREAS, the District is the owner of real property in the City, including facilities and active
use areas that are capable of being used by the City for community recreational purposes; and

WHEREAS, under appropriate circumstances, these publicly held lands and facilities should be
used most efficiently to maximize use and increase recreational opportunities for the community;
and

WHEREAS, California Education Code section 10905 authorizes the governing bodies to enter
into agreements with each other to promote the health and general welfare of the community and
to enhance the recreational opportunities afforded to the community; and

Comments about “Recitals”:

Recitals are a preliminary statement in a contract or agreement explaining the reasons for entering into
it, the background of the transaction, or showing the existence of particular facts. Traditionally, each re-
cital begins with the word whereas, but that is not required.

NOW, THEREFORE, the District and the City agree to cooperate with each other as follows:

1. Term
This Agreement will begin on and will continue for a period of
years, [and then shall be automatically renewed on a basis] unless sooner terminat-

ed as provided for hereinafter in Section 14.

Comments about “Term”:
The term is the duration of the Agreement. The Agreement should include a specific start and end date.
The parties may want to include a provision allowing for automatic renewal of the Agreement.
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2. Effective Date
This Agreement shall be effective upon and upon inspection of affected
property as described hereinafter in Section 3 by District and City officials.

Comments about “Effective Date”:
The effective date is the date upon which the Agreement will become operative. Often it is the date
signed by the responsible officials.

Some school districts may be reluctant to open facilities for after-hour use, fearing property damage. The
Agreement designates responsibility for damage repair in section 9. Both parties should inspect facilities

and document existing conditions before opening them to use to establish an understanding of the condi-
tion of the facilities prior to the Agreement.

3. Facilities covered
a. Outdoor Facilities

The term “Outdoor Active Use Areas” will be used for purposes of this Agreement to
mean the designated fields, playgrounds, , and parking lots. Terms of this
Agreement will apply to all Outdoor Active Use Areas owned by the District as identified
on Attachment A to this Agreement. The District and the City shall have the right to add
or exclude Active Use Areas during the term of this Agreement, provide that any such
change shall be in writing and approved by both the District and the City.

Comments about “Outdoor Facilities”:
Alternatively, the listing of Active Use Areas could be inserted in this section. It is important that this list
be compiled carefully to ensure its accuracy.

b. Indoor Facilities
The term “Indoor Active Use Areas” will be used for purposes of this Agreement to mean
the designated gymnasiums, swimming pools, , or other indoor recreation fa-
cilities. Terms of this Agreement will apply to all Indoor Active Use Areas owned by the
District as identified in Attachment B to this Agreement. The District and the City shall
have the right to add or exclude Active Use Areas during the term of this Agreement,
provide that any such change shall be in writing and approved by both the District and the
City.

Comments about “Indoor Facilities”:
Again, the listing of Indoor Active Use Areas could be inserted in this section. It is important that this list
be compiled carefully to ensure its accuracy.

c. Active Use Areas
The term “Active Use Areas” will be used for both Indoor and Outdoor Active Use Areas.
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4. Permitted Uses of Active Use Areas
The District shall be entitled to the exclusive use of all Indoor and Outdoor Active Use Areas
for public school and school-related educational and recreational activities, including summer
school, and, at such other times as Active Use Areas are being used by the District or its
agents.

a. City Access to Outdoor Active Use Areas
The City shall be entitled to access Outdoor Active Use Areas to open them for use by the
community during daylight hours on weekends and school holidays, when the District or
its agents are not using the Outdoor Active Use Areas. Such use shall be referred to as
“Outdoor Public Access Hours.”

b. City Access to Indoor Active Use Areas
The City shall have access to Indoor Active Use Areas to open them for use by the com-

munity on [Specify hours here or alternatively provide for
the hours on a separate attachment.] Such use shall be referred to as “Indoor Public Ac-
cess Hours.”

c. Parking Facilities
During Public Access Hours the District shall make available for public parking the park-
ing facilities listed in Attachment C to this Agreement.

Comments about “Permitted Uses of Active Use Areas”:

Communities will tailor these times to best suit their needs. Depending upon whether the school or an-
other provider operates an after school program, communities may want to open the facilities to use after
school on regular school days.

Comments about “Parking Facilities”:
The parties should determine whether the community will have access to any parking facilities, and if so,
the conditions for access to them.

5. Compliance With Law
All use of District and City property shall be in accordance with state and local law. In the
case of a conflict between the terms of this Agreement and the requirements of state law, the
state law shall govern. Any actions taken by the District or the City that are required by state
law, but are inconsistent with the terms of this Agreement shall not be construed to be a
breach or default of this Agreement.

6. Obligations of City

Comments about “Obligations of City”:

In this and the following section, the Agreement should specify the obligations of the two parties in rela-
tion to the Agreement. Issues such as access, security, maintenance, and custodial services should be
addressed. The parties will tailor these provisions to determine which party is responsible for different
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tasks according to local law and community needs. The model language set forth here should be
changed to reflect the needs of the parties and community.

a. Designation of Employee
The City shall designate an employee with whom the District, or any authorized agent of
the District, may confer regarding the terms of this Agreement.

b. Access and Security
The City shall provide the personnel necessary to open and close the Indoor and Outdoor
Active Use Areas during Public Access Hours.

c. Inspection and Notification
The City personnel shall inspect the Indoor and Active Use Areas to ensure that these
sites are returned in the condition they were received. The personnel shall ensure that the
District is notified within hours/days [insert timing here] in the event that an
Active Use Area suffers damage during Public Access Hours.

d. Supervision

i Outdoor Active Use Areas
The City shall provide personnel necessary for the direction or supervision of activi-
ties at Outdoor Active Use Areas. The City shall enforce all District rules, regulations,
and policies provided by the District while supervising community recreational activi-
ties at Outdoor Active Use Areas.

il Indoor Active Use Areas
The City shall provide personnel necessary for the direction or supervision of activi-
ties in Indoor Active Use Areas. The City shall enforce all District rules, regulations,
and policies provided by the District while supervising community recreational activi-
ties at Indoor Active Use Areas.

Comments about “Supervision”:
The City and District can determine who will provide supervision. This model clause provides for the City
to provide supervision.

Comments about “Indoor Active Use Areas”:

The parties will need to determine the type of supervision required for Indoor Active Use Areas depend-
ing on the type of facility (e.g., gymnasium, swimming pool), state and local health and safety
regulations, and other applicable requirements. The parties may need to provide more specific require-
ments for supervision in the Agreement, an attachment, or by reference to other state or local laws,
regulations or other requirements.

e. Equipment and Storage
The City shall furnish all expendable materials necessary for carrying out its programs.
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Custodial

The District shall make its trash receptacles available during Public Access Hours. The
City shall encourage community users to dispose of trash in the trash receptacles. If there
is a significant increase in trash volume, the City shall provide custodial services neces-
sary to keep the Active Use Areas in a neat, orderly, and sanitary condition at all times
during the Public Access Hours.

Toilet Facilities

The City shall place temporary, portable, restroom facilities at Outdoor Active Use Areas
at the discretion of the District. It shall be the responsibility of the City to maintain these
facilities.

Comments about “Toilet Facilities”:

The parties should determine whether to permit community access to District restroom facilities. This
model Agreement permits community access to District bathrooms during community use of Indoor Ac-
tive Use Areas. The parties should determine what access will be permitted during Public Access Hours
at Outdoor Active Use Areas.

7. Obligations of District

a.

Designation of Employee
The District shall designate an employee with whom the City, or any authorized agent of
the City, may confer regarding the terms of this Agreement.

Access and Security

The District shall provide access to the Active Use Areas. The District will provide keys,
security cards, and training as needed to the City employee(s) responsible for opening and
locking the Indoor and Outdoor Active Use Areas for Public Access Hours.

Inspection and Notification

The District shall inspect each Active Use Area site after Public Access Hours and report
any damage to the City’s designated employee within days after inspection.
Such notification shall consist of sending written notification by letter, facsimile, or email
to the City’s designated employee identifying the Active Use Area, date of detection,
name of inspector, description of damage, and estimated or fixed costs of repair or prop-
erty placement.

Equipment and Storage
The District shall provide a locked equipment storage facility at a location specified by
the District.

Comments about “Equipment and Storage”:
The parties should determine whether to permit the City to maintain a storage facility for equipment it
provides during Public Access Hours and the conditions for maintaining the storage.
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e. Custodial
The District shall make its trash receptacles available during Public Access Hours. The
City shall encourage community users to dispose of trash following use in the trash recep-
tacles. If there is a significant increase in trash volume, the District shall notify the City’s
designated employee so that the City may provide custodial services necessary to keep
Active Use Areas in a neat, orderly, and sanitary condition at all times during the Public
Access Hours.

f. Toilet Facilities

i Indoor Active Use Areas
The District shall make restroom facilities available during Indoor Public Access
Hours. The District shall maintain these restroom facilities.

Comments about “Toilet Facilities”:
The parties will need to make restroom facilities available for community users of the Active Use Areas.

8. Maintenance
[Option One: The District retains responsibility for maintenance of Active Use Areas]

The District shall perform normal maintenance of Outdoor and Indoor Active Use Areas at
basic level of service subject to normal wear and tear. The District shall notify the City of any
known change in condition of the Active Use Areas.

[Option Two: The District retains responsibility for maintenance of Indoor Active Use Areas
and playground and blacktop Active Use Areas and delegates to City the responsibility of
maintenance of playing fields.]

The District shall perform normal maintenance of Indoor Active Use Areas and all play-
ground and blacktop [ or other facility] facilities of Outdoor Active Use Areas at basic
level of service subject to normal wear and tear. The District shall notify the City of any
known change in condition of the Active Use Areas.

The City shall provide regular maintenance of playing fields [or other facility], including to
the irrigation and drainage systems and turf around the field perimeter and fences. Such regu-
lar maintenance shall consist of [describe maintenance requirements].

Comments about “Maintenance”:
The parties need to allocate responsibility for maintenance of the facilities. The model provides two op-
tions. Communities will determine how to best share resources in the most cost-effective manner.

9. Restitution and Repair
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[Option One: Model clause requiring the City to repair damage.]

The City shall be wholly responsible for repairing, remediating, or funding the replacement or
remediation of any and all damage or vandalism to the Active Use Areas that occurs during
Public Access Hours.

[Option Two: Model clause requiring the City to notify the District of damage and reimburse

the

costs to the District of repairing damage.]

The City shall be responsible for making restitution for the repair of damage to Active Use

Are

a.

as during Public Access Hours.

Inspection and Notification
The District shall, through its designated employee, inspect and notify the City, of any
damage, as described above in subsection 6(c).

Repairs

Except as mutually agreed, the City shall not cause repairs to be made for any building,
facility, property, or item of equipment for which the District is responsible. The District
agrees to make such repairs within the estimated and/or fixed costs agreed upon. If it is
mutually determined or if it is the result of problem-resolution under section 9(d) of this
Agreement that the City is responsible for the damage, then the City agrees to reimburse
the District at the estimated and/or fixed costs agreed upon.

Reimbursement Procedure

The District shall send an invoice to the City’s designated employee within __ days of
completion of repairs or replacement of damaged property. The invoice shall itemize all
work hours, equipment and materials with cost rates as applied to the repair work. If the
repair is completed by a contractor, a copy of the contractor’s itemized statement shall be
attached. Actual costs shall be reimbursed if less than estimated and/or fixed costs. The
City shall reimburse the District within days from receipt of such invoice.

Disagreements The City shall retain the right to disagree with any and all items of dam-
age to buildings, facilities, property or equipment as identified by the District, provided
this disagreement is made within days after a first notification.

i The City shall notify the District of any disagreement in writing by letter, facsimile, or
email to the District’s designated employee. The City shall clearly identify the reasons
for refusing responsibility for the damages. Failure to make the disagreement within
the prescribed time period shall be considered as an acceptance of responsibility by
the City.

il After proper notification, members of the Joint Use Interagency Team, or other desig-
nated representatives of the City and the District, shall make an on-site investigation
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and attempt a settlement of the disagreement.

iii In the event an agreement cannot be reached, the matter shall be referred to
[City official] and [District official], or their designees, for resolution.

iv. The District shall have the right to make immediate emergency repairs or replace-
ments of property without voiding the City’s right to disagree.

Comments about “Restitution and Repair”:

The parties will tailor this provision to best suit their needs after discussion. The District may want the
City to make any repairs or may want to make the repairs using its own personnel or contractors and
have the City reimburse the District for the costs. Parties should address: 1. Which party will be respon-
sible for making the repairs; 2. The timeline for making repairs; 3. The method and timeline for making
reimbursements; and 4. The method for resolving disputes over repairs/reimbursements.

10. Operational Costs

a. Documentation of Costs
The City and the District shall maintain records of costs associated with the Agreement.
Each party shall provide to the other party an accounting on an annual basis of all costs
associated with the Agreement.

b. Allocation of Costs
c. Overtime

Each party shall bear the cost of any overtime incurred by their employees in carrying
out this Agreement.

Comments about “Operational Costs”:
In this section, the parties can allocate any costs associated with the Agreement. Attorneys for the City
and District will ensure any cost allocation comports with state and local laws.

11. Liability and Indemnification

[Option One: The model clause below places responsibility on the City to indemnify the Dis-
trict for any liability as a result of personal injury or property damage or damage to District
property, unless the damage is caused by the negligence or willful misconduct of District em-
ployees.]

The City shall indemnify and hold harmless, the District, its Board, officers, employees and
agents (collectively, the “School Parties” and individually, a “School Party”) from, and if re-
quested, shall defend them against all liabilities, obligations, losses, damages, judgments,
costs or expenses, including reasonable legal fees and costs of investigation (collectively
“Losses”) as a result of (a) personal injury or property damage caused by any act or omission
during the Public Access Hours; or (b) any damage to any District property as a result of ac-
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cess granted pursuant to this Agreement; provided, however, the City shall not be obligated
to indemnify the School Parties to the extent any Loss arises out of the negligence or willful
misconduct of the School Parties. In any action or proceeding brought against a School Party
indemnified by the City hereunder, the City shall have the right to select the attorneys to de-
fend the claim, to control the defense and to determine the settlement or compromise of any
action or proceeding, provided that the applicable School Party shall have the right, but not
the obligation, to participate in the defense of any such claim at its sole cost. With respect to
damage to District facilities, remediation will be provided at the full cost of replacement or
repair to the facility, as applicable.

[Option Two: The model mutual indemnity clause below provides for each party to pay for
their share of liability.]

a. The City shall defend, indemnify, and hold the District, its officers, employees and agents,
harmless from and against any and all liability, loss, expense, attorneys’ fees or claims for
injury or damages, arising out of the performance of this Agreement, but only in propor-
tion to and to the extent such liability, loss, expense, attorneys’ fees, or claims for injury
are caused by or result from the negligent or intentional acts or omissions of the City, its
officers, agents or employees.

b. The District shall defend, indemnify, and hold the City, its officers, employees and agents,
harmless from and against any and all liability, loss, expense, attorneys’ fees or claims for
injury or damages, arising out of the performance of this Agreement, but only in propor-
tion to and to the extent such liability, loss, expense, attorneys’ fees, or claims for injury
are caused by or result from the negligent or intentional acts or omissions of the District,
its officers, agents or employees.

Comments about “Liability and Indemnification”:

An Indemnification Clause is a contractual provision in which one party agrees to be responsible for any
specified or unspecified liability or harm that the other party might incur. The Community Recreation Act
authorizes a city and district to enter into agreements to promote community recreation. (Education Code
§ 10905.) It does not expressly address the terms of those agreements. The California Tort Claims Act
governs tort liability under agreements between public entities. (Government Code 88895 — 895.8.) Gov-
ernment Code § 895.2 provides that the public entities are jointly and severally liable for injury caused by
negligent or wrongful act or omission occurring in the performance of the agreement. Section 895.4 pro-
vides that as part of the agreement, the public entities may provide for contribution or indemnification by
any or all of the parties upon liability arising out of performance of the agreement. Thus, the public enti-
ties may allocate the ultimate financial responsibilities among themselves in whatever manner seems
best to them. The District and City have three possible options: (1) the City can take responsibility for the
potential liability; (2) the District can take responsibility; or (3) they can share responsibility with a mutual
indemnity clause.

12. Insurance
The City and the District agree to provide the following insurance in connection with this
Agreement.
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a. Commercial General Liability for bodily injury and property damage, including Personal

Injury and Blanket Contractual, with limits of per occurrence
aggregate.
b. Workers’” Compensation. Workers’ compensation coverage, as required by
[state law].
C. [Other types of insurance required].

d. Documentation of Insurance. The City and the District shall provide to each other a certif-
icate of insurance each year this Agreement is in effect showing proof of the above
coverage. In the event the City or the District is self-insured for the above coverage, such
agency shall provide a letter stating its agreement to provide coverage for any claims re-
sulting from its negligence in connection with joint use facilities in the above amounts.

Comments about “Insurance”:

Insurance is a contract by which one party (the insurer) undertakes to indemnify another party (the in-
sured) against risk of loss, damage, or liability arising from the occurrence of some specified
contingency. City and District personnel must confirm with risk managers at both the City and Dis-
trict the nature and extent of insurance coverage maintained by each party so that the Agreement
accurately reflects the amount of insurance coverage of each party. Attorneys for the City and District
will tailor the insurance clauses, including the types and amount of insurance and type of documentation, to
reflect state and local law and practice.

13. Evaluation/Conflict Resolution

a. The City and the District shall establish a Joint Use Interagency Team, composed of staff
representatives of the City and the District, to monitor the joint use project and Agree-
ment for its duration. The Interagency Team shall hold conference calls or meetings

[add frequency of meetings here] to review the performance of the project and
to confer to discuss interim problems during the term of the Agreement. If the Joint Use
Interagency Team is unable to reach a solution on a particular matter, it will be referred to

[City official] and [District official], or their designees, for resolu-
tion.

b. The Joint Use Interagency Team shall review the Agreement by each year to
evaluate the Project and to propose amendments to this Agreement.

Comments about “Evaluation/Conflict Resolution”:

The parties need to have a process by which to address and resolve any concerns or problems that arise
during the Agreement and to evaluate the Agreement. The parties can determine what type of communi-
cation will best serve their needs in carrying out the Agreement. The parties will have developed some
type of work group/communication method in developing the plan that they may wish to use to address
problems that may occur during the operation of the Agreement.

Joint Use Agreement 2: Opening Indoor and Outdoor School Facilities for Use During Non-School Hours 12



Ph | P public health law & policy

14. Termination
This Agreement may be terminated at any time prior to its expiration, for [add basis
here] upon days/months/years/ written notice.

Comments about “Termination”:

The termination clause sets forth the conditions upon which either party can end the Agreement before
its term expires. The City and District will tailor this clause to reflect what conditions or actions will be
sufficient to terminate the Agreement and how much notice each party must give the other before termi-
nating it.

15. Entire Agreement
This Agreement constitutes the entire understanding between the parties with respect to the
subject matter and supersedes any prior negotiations, representations, agreements, and under-
standings.

Comments about “Entire Agreement”:
This clause provides that the Agreement constitutes the sole obligations of the parties. Prior oral or writ-
ten agreements will not be valid or enforceable.

16. Amendments
This Agreement may not be modified, nor may compliance with any of its terms be waived,
except by written instrument executed and approved in the same manner as this Agreement.

Comments about “Amendments”:
This clause requires any changes to the Agreement to be made in writing and approved by both parties.

17. Any Additional Provisions Required by State or Local Law

Comments about “Any Additional Provisions Required by State or Local Law”:
State or local law or practice may require additional clauses in the Agreement.
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This model agreement serves as a template for California communities to use to develop their
own joint use agreement. Before undertaking a joint use project, the parties must determine
whether there are any local requirements or prohibitions related to developing joint use
agreements or whether a joint use agreement is the most advantageous vehicle for opening up
school recreation facilities for after-hours use.

Joint Use Agreement 3 is a model agreement between the school district and the local
city, town, or county government (referred to generically as “City”), in which the school
district agrees to allow the local government to open for community use designated
school district indoor and outdoor recreation facilities, such as gymnasiums, playgrounds,
blacktop areas, and playing fields during time, such as weekends and holidays, when the
district is not using the facilities. It also allows for third parties, such as youth organiza-
tions or youth sports leagues, to operate recreation programs using school facilities.

In order to implement an effective agreement, the parties must designate the specific rec-
reation facilities to be opened to use and address access, security, supervision,
maintenance, custodial services, and repairs or restitution. In addition, the Agreement
should contain a procedure for resolving disputes, a mechanism for scheduling use of the
facilities, and an allocation of costs, risks, and insurance.

The model Agreement assumes that the district has existing policies and procedures regu-
lating third party use of district facilities that address access, fees, insurance requirements,
and use of facilities. The Agreement requires that third party users comply with those ex-
isting policies and procedures. If the district does not have existing policies addressing
the requirements for third party use, the district or the district and city together will need
to enact those policies and procedures.

The model Agreement provides comments explaining the different provisions in the
Agreement. The language written in italics provides different options or explains the type
of information that needs to be inserted in the blank spaces in the Agreement.
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Joint Use Agreement 3:
Opening School Facilities for Use During Non-School Hours and Authorizing
Third Parties To Operate Programs

AGREEMENT BETWEEN THE COUNTY SCHOOL DISTRICT (“DISTRICT”)
AND CITY/COUNTY (“CITY”) FOR USE OF SCHOOL RECREATION
FACILITIES

Recitals

WHEREAS, the Community Recreation Act (California Education Code sections 10900 through
10914.5) authorizes school districts and cities to organize, promote, and conduct community rec-
reation programs and activities to promote the health and general welfare of the community; and

WHEREAS, the California Civic Center Law (California Education Code sections 38130-38138)
establishes a civic center at every school for use by citizens for a variety of purposes, including
recreation; and

WHEREAS, the District is the owner of real property in the City, including facilities and active
use areas that are capable of being used by the City for community recreational purposes; and

WHEREAS, under appropriate circumstances, these publicly held lands and facilities should be
used most efficiently to maximize use and increase recreational opportunities for the community;
and

WHEREAS, California Education Code section 10905 authorizes the governing bodies to enter
into agreements with each other to promote the health and general welfare of the community and
to enhance the recreational opportunities afforded to the community; and

Comments about “Recitals”:

Recitals are a preliminary statement in a contract or agreement explaining the reasons for entering into
the agreement, the background of the transaction, or showing the existence of particular facts. Tradition-
ally, each recital begins with the word whereas, but that is not required.

NOW, THEREFORE, the District and the City agree to cooperate with each other as follows:

1. Term
This Agreement will begin on and will continue for a period of
years, [and then shall be automatically renewed on a basis] unless sooner terminat-

ed as provided for hereinafter in Section 19.

Comments about “Term”:
The term is the duration of the Agreement. The Agreement should include a specific start and end date.
The parties may want to include a provision allowing for automatic renewal of the Agreement.
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2. Effective Date
This Agreement shall be effective upon and upon inspection of affected
property as described hereinafter in Section 3 by District and City officials.

Comments about “Effective Date”:
The effective date is the date upon which the Agreement will become operative. Often it is the date
signed by the responsible officials.

Some school districts may be reluctant to open facilities for after-hours use, fearing property damage.
The Agreement designates responsibility for damage repair in section 16. Both parties should inspect
facilities before opening them to use to establish an understanding of the condition of the facilities prior to
the Agreement.

3. Facilities covered
The term “Active Use Areas” will be used for purposes of this Agreement to mean the desig-
nated fields, playgrounds, parking lots, gymnasiums, [list other types of
facilities] owned by the District as identified on Attachment A to this Agreement. The Dis-
trict and the City shall have the right to add or exclude Active Use Areas during the term of
this Agreement, provided that any such change shall be in writing and approved by both the
District and the City.

Comments about “Facilities Covered”:
Alternatively, the listing of Active Use Areas could be inserted in this section. It is important that this list
be compiled carefully to ensure its accuracy.

4. Permitted Uses of Active Use Areas

a. District Use
The District shall be entitled to the exclusive use of all Active Use Areas for public
school and school-related educational and recreational activities, including summer
school, and, at such other times as Active Use Areas are being used by the District or its
agents.

b. City Use

At all other times and subject to the schedule developed by the City and the District, the
City and third parties authorized by the City will be entitled to access to and use of Active
Use Areas, without charge, [or list payment or reference to payment schedule] for com-
munity recreational and educational purposes for the benefit of District students, the
District, and the City at large. The City’s obligations under this Agreement shall also ap-
ply to third parties using the Active Use Areas. The City shall be responsible for ensuring
that third parties comply with all obligations under this Agreement when using Active use
Areas. The City shall enforce all District rules, regulations, and policies provided by the
District while supervising community recreational activities at Active Use Areas. In
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planning programs and scheduling activities on school grounds, the security, academic,
athletic, and recreational needs and opportunities of school-aged children will be the
highest priority and be adequately protected. The periods of use of Active Use Areas by
the City or third parties shall be referred to as “Public Access Hours.”

Comments about “City Use”:

This section provides that the City is responsible for the actions of third parties using the District fa-
cilities and presumes that the City will be responsible for scheduling third party use of facilities. (See
section 7 below.) Alternatively, the parties may wish to allocate responsibility and scheduling to the
District.

c. Third Party Use
All third party use of Active Use Areas shall be subject to all District rules, regulations,
and policies. The City and the District agree that in providing access to Active Use Areas
for use other than by the District or the City, the following priorities for use shall be es-
tablished:

Category 1: Activities for youth
Category 2: City adult programs or activities
Category 3: Other adult programs or activities

Comments about “Third Party Use”:

If the District and City plan on opening access to their property to third parties they should establish prior-
ities for use after a careful review of state and local law. Both the City and District may have other laws,
regulations, or policies that establish procedures for third party access by permit or other procedure. It is
important to ensure that this Agreement conforms to those local laws or regulations or to amend those
laws and regulations so that the priorities and procedures established in the Agreement are consistent
with them.

5. Compliance With Law
All use of District property shall be in accordance with state and local law. In the case of a
conflict between the terms of this Agreement and the requirements of state law, the state law
shall govern. Any actions taken by the District or the City that are required by state law, but
are inconsistent with the terms of this Agreement shall not be construed to be a breach or de-
fault of this Agreement.

6. Communication

Comments about “Communication”:

The parties will need a process by which to schedule use of properties, develop rules for implementing
the Agreement, address and resolve any concerns or problems that arise during the Agreement, and
evaluate the Agreement. The parties can determine what type of communication will best serve their
needs in carrying out the Agreement. The parties will have developed some type of work
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group/communication method in developing the plan that they may wish to use to address issues that
arise during the operation of the Agreement.

a. Designation of Employees
The District and the City shall respectively designate an employee with whom the other
party, or any authorized agent of the party, may confer regarding the terms of this Agree-
ment.

b. Joint Use Interagency Team

i The District and the City shall establish a Joint Use Interagency Team (“Interagency
Team”), composed of staff representatives of the District and the City, to develop the
schedule for use of District Active Use Areas, to recommend rules and regulations for
the District and the City to adopt to implement this Agreement, to monitor and evalu-
ate the joint use project and Agreement, and to confer to discuss interim problems
during the term of the Agreement.

il The Interagency Team shall hold conference calls or meetings [add fre-
quency of meetings here] to review the performance of the project and to confer to
discuss interim problems during the term of the Agreement. If the Joint Use Inter-
agency Team is unable to reach a solution on a particular matter, it will be referred to

[District official] and [City official], or their designees, for reso-
lution.

iii The Joint Use Interagency Team shall review the Agreement by each year
to evaluate the project, determine changes to the schedule, and to propose amend-
ments to this Agreement.

7. Scheduling Use of Property

Comments about “Scheduling Use of Property”:

Depending upon the size of the District and City and the number of properties and potential users in-
volved, the arrangements may require a great deal of planning and specificity. The parties may wish to
include the general practice and procedures in the Agreement and elaborate more specifically in an at-
tached exhibit or other document.

Before entering into the Agreement, the District and City will have developed a process for scheduling
properties. The Agreement will address how to continue and/or change the procedures for the subse-
guent term of the Agreement.

Generally, the City and District develop a master schedule establishing District and City use of facilities.
(Although each party could require the other to apply for use just as a third party would, the purpose of
the Agreement is to facilitate use so that the parties need not do that for each use of property.) Then, the
parties need to allocate use of the facilities to third parties. The primary ways to schedule third party use
is for each Owner to schedule third party use of its own facilities or to have the City to schedule third par-
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ty use of all facilities. This document provides two alternative model clauses that communities may select
from and tailor to their own use.

a. Master Schedule
The District and the City shall develop a master schedule for joint use of District Active
Use Areas to allocate property use to the District, the City, and third parties. The Inter-
agency Team shall schedule regular [frequency of meetings] meetings or at
such other times as mutually agreed upon by the District and City. At these meetings, the
District and the City will review and evaluate the status and condition of jointly used
properties and modify or confirm the upcoming [ year/season/etc.] schedule.

b. Scheduling of District Property

[Option One: The City will be responsible for scheduling third party use of District
Property.]

The City shall be responsible for scheduling third party use of District property using the
priorities established in section 4(c). The use of District facilities shall be in accordance

with the most recent regular procedures of the District for granting permits for the use of
school facilities, as set forth in the District’s policy , attached hereto as

Exhibit B, and incorporated herein by reference, as it may be amended from time to time,
or as otherwise provided by this Agreement.

Comments about “Scheduling of District Property — Option One”:

Having one entity responsible for scheduling all third party use of the public properties benefits the public
by reducing duplicative administrative costs, and making it easier for third party users to access the facili-
ties. There may be circumstances, however, when a district may want to retain scheduling
responsibilities.

[Option Two: The District will be responsible for scheduling third party use of District
Property.]

The District shall be responsible for scheduling third party use of District property using
the priorities established in section 4(c). The use of District facilities shall be in accord-
ance with the most recent regular procedures of the District for granting permits for the
use of school facilities, as set forth in the District’s policy , attached
hereto as Exhibit B and incorporated herein by reference, as it may be amended from time
to time, or as otherwise provided by this Agreement.

8. Documentation and Allocation of Operational Costs

a. Tracking Use of Facilities
The District shall track use of the Active Use Areas under this Agreement.
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b. Documentation of Costs

The District and the City shall maintain records of costs associated with the Agreement.
Each party shall provide to the other party an accounting on an annual basis of all costs
associated with the Agreement.

Payment of Overtime
Each party shall bear the cost of any overtime incurred by their employees in carrying
out this Agreement.

Comments about “Documentation and Allocation of Operational Costs”:

In this and the following section, the parties may allocate any costs and revenue associated with the agree-
ment. The Civic Center Act (Education Code § 38134) and the Community Recreation Act (Education Code §
10912) permit a school district to recoup direct costs and, in certain situations, impose higher fees on certain
users of school district property. Attorneys for the City and District will ensure any cost allocation comports
with state and local laws.

9. Fees and Charges

a. Fees

The [City or District depending upon who will be responsible for scheduling] may
charge fees to third-party users of District Active Use Areas to cover any administrative
and maintenance costs which the District or the City may incur. Any fees and charges
shall be assessed according to state law and District policy.

Documentation of Fees

The District and the City shall maintain records of fees collected under this Agreement.
Each party shall provide to the other party an accounting on an annual basis of all fees
collected under this Agreement.

Annual Review of Benefits

The District and the City shall annually review the exchange of benefits based upon hours
of use, costs, fees and charges, [or capital investments]. Any compensation for an imbal-
ance in joint use programming costs shall occur through balancing the exchange of future
benefits [or substitute another method for allocating fees and benefits].

Comments about “Annual Review of Benefits”:

The parties should determine a way to allocate the costs and fees of the joint use project. The parties
may wish to simply divide the fee proceeds or reallocate costs by making improvements or using offsets
of costs in future years.

10. Improvements
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a. The City shall obtain prior written consent of the District to make any alterations, addi-
tions, or improvements to District Active Use Areas.

b. Any such alterations, additions, or improvements will be at the expense of the City, un-
less otherwise agreed upon.

c. The District may, for good cause, require the demolition or removal of any alterations,
additions, or improvements made by the City at the expiration or termination of this
Agreement. “Good cause” includes reasons of health, safety, or the District’s need for the
District property for educational purposes.

Comments about “Improvements”:

The parties should determine whether they wish to be able to make “improvements” (beneficial changes
to the owner’s property made by or for the benefit of the user) to the properties, and if so, whether they
want to address improvements in this Agreement or a separate one.

11. Interagency Training
The District and the City will operate a joint training and orientation program for key person-
nel implementing this agreement. [Enumerate categories of staff required to attend training
and topics to be included in the training.] The District and the City shall be responsible for
ensuring their employees attend the training.

Comments about “Interagency Training”:
In order to assure the success of the Agreement and program, key personnel must understand the pur-
poses and procedures required under the Agreement.

12. Supervision, Security, and Enforcement

a. Supervision and Enforcement
The City shall train and provide an adequate number of competent personnel to supervise
all activities on the District’s Active Use Areas. The City shall enforce all of the District’s
rules, regulations, and policies while supervising activities or programs on the District’s
Active Use Areas.

b. Security
[If the properties are secured, the parties will need to make arrangements for opening
them to use.]
The District shall provide the City with access to the District’s Active Use Areas. The
District will provide keys, security cards, and training as needed to the City’s employee(s)
responsible for opening and locking the Active Use Areas.

c. Inspection and Notification
The City staff shall inspect the District’s Active Use Areas to ensure that these sites are
returned in the condition they were received. The City shall ensure that the District’s des-
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ignated employee is notified within hours/days [insert timing here] in the
event that any Active Use Area suffers damage during City or third-party use.

Comments about “Supervision, Security, and Enforcement”:
The parties may wish to include more specific requirements in the text, by reference to existing require-
ments, or in an attachment.

13. Supplies
The City shall furnish and supply all expendable materials necessary to carry out its programs

whi

14. Ma

le using the Active Use Areas.

intenance, Custodial Services, and Toilet Facilities

Comments about “Maintenance, Custodial Services, and Toilet Facilities”:
The parties need to allocate the responsibility for maintaining the properties and facilities. We offer two

options,
sign mal

a.

but depending on the proposed uses of District and City properties, the parties may wish to as-
intenance responsibilities differently.

Maintenance
The City agrees to exercise due care in the use of the Active Use Areas. The City shall
during the time of its use keep the Active Use Areas in neat order.

[Option One:]
The District shall be responsible for the regular maintenance, repair, and upkeep of its
properties and facilities.

[Option Two: The District retains responsibility for maintenance of Indoor Active Use
Areas and playground and blacktop Active Use Areas and delegates to City the responsi-
bility of maintenance of playing fields.]

The District shall perform normal maintenance of all Indoor Active Use Areas, play-
ground and blacktop [ or other facility] properties at basic level of service subject
to normal wear and tear. The District shall notify the City of any known change in condi-
tion of these properties.

The City shall provide regular maintenance of playing fields [or other facility], including
to the irrigation and drainage systems and turf around the field perimeter and fences.

Custodial

The District shall make its trash receptacles available during the City and third party use
of District Active Use Areas. The City shall encourage community users to dispose of
trash in the trash receptacles during use of Active Use Areas.

Comments about “Custodial”:
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The parties will need to make arrangements for trash disposal during City and third party use of Active
Use Areas.

c. Toilet Facilities
The City shall place temporary, portable, restroom facilities at the District’s Outdoor Ac-
tive Use Areas at the discretion of the District. It shall be the responsibility of the City to
maintain these facilities.

Comments about “Toilet Facilities”:

This model clause allows the City to provide restroom facilities at the District’s outdoor Active Use Areas.
If the indoor Active Use Areas are open at the same time as the outdoor properties, this clause may be
unnecessary.

15. Parking
During Public Access Hours, the District shall make available for public parking the parking
facilities listed in Attachment ___ to this Agreement.

16. Restitution and Repair
[Option One: Model clause requiring the City to repair damage.]

The City shall be wholly responsible for repairing, remediating, or funding the replacement or
remediation of any and all damage or vandalism to the Active Use Areas that occurs during
Public Access Hours.

[Option Two: Model clause requiring the City to notify the District of damage and reim-
burse the costs to the District of repairing damage.]

The City shall be responsible for making restitution for the repair of damage to Active Use
Areas during Public Access Hours.

a. Inspection and Notification
The District shall, though its designated employee, inspect and notify the City, of any
damage, as described above in subsection 12(c).

b. Repairs
Except as mutually agreed, the City shall not cause repairs to be made for any building,
facility, property, or item of equipment for which the District is responsible. The District
agrees to make such repairs within the estimated and/or fixed costs agreed upon. If it is
mutually determined or if it is the result of problem-resolution under subsection 16(d) of
this Agreement that the City is responsible for the damage, then the City agrees to reim-
burse the District at the estimated and/or fixed costs agreed upon.
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Reimbursement Procedure

The District shall send an invoice to the City’s designated employee within days
of completion of the repairs to or replacement of damaged property. The invoice shall
itemize all work hours, equipment, and materials with cost rates as applied to the repair
work. If the repair is completed by a contractor, a copy of the contractor’s itemized state-
ment shall be attached. Actual costs shall be reimbursed if less than estimated and/or
fixed costs. The City shall reimburse the District within days from receipt of such
invoice.

Disagreements
The City shall retain the right to disagree with any and all items of damage to buildings or
equipment as identified by the District, provided this disagreement is made within

days after a first notification.

i The City shall make any disagreements in writing to the District by letter, facsimile,
or email to the District’s designated employee. The City shall clearly identify the rea-
sons for refusing responsibility for the damages. Failure to make the disagreement
within the prescribed time period shall be considered as an acceptance of responsibil-
ity by the City.

il After proper notification, members of the Joint Use Interagency Team, or other desig-
nated representatives of the City and District, shall make an on-site investigation and
attempt a settlement of the disagreement.

iii In the event an agreement cannot be reached, the matter shall be referred to
[City official] and [District official], or their designees, for resolution.

iv. The District shall have the right to make immediate emergency repairs or replace-
ments of property without voiding the City’s right to disagree.

Comments about “Restitution and Repair”:

The parties will tailor this provision to best suit their needs after discussion. The District may want the
City to make any repairs or may want to make the repairs using its own personnel or contractors and
have the City reimburse the District for the costs. Parties should address: 1. Which party will be respon-

sible for

making the repairs; 2. The timeline for making repairs; 3. The method and timeline for making

reimbursements; and 4. The method for resolving disputes over repairs/reimbursements.

17. Lia

bility and Indemnification

[Option One: The model clause below places responsibility on the City to indemnify the Dis-
trict for any liability as a result of personal injury or property damage or damage to District
property, unless the damage is caused by the negligence or willful misconduct of District em-
ployees.]
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The City shall indemnify and hold harmless, the District, its Board, officers, employees and
agents (collectively, the “School Parties” and individually, a “School Party”) from, and if re-
quested, shall defend them against all liabilities, obligations, losses, damages, judgments,
costs or expenses, including reasonable legal fees and costs of investigation (collectively
“Losses™) as a result of (a) personal injury or property damage caused by any act or omission
during the Public Access Hours; or (b) any damage to any District property as a result of ac-
cess granted pursuant to this Agreement; provided, however, the City shall not be obligated
to indemnify the School Parties to the extent any Loss arises out of the negligence or willful
misconduct of the School Parties. In any action or proceeding brought against a School Party
indemnified by the City hereunder, the City shall have the right to select the attorneys to de-
fend the claim, to control the defense and to determine the settlement or compromise of any
action or proceeding, provided that the applicable School Party shall have the right, but not
the obligation, to participate in the defense of any such claim at its sole cost. With respect to
damage to District facilities, remediation will be provided at the full cost of replacement or
repair to the facility, as applicable.

[Option Two: The model mutual indemnity clause below provides for each party to pay for
their share of liability.]

a. The City shall defend, indemnify, and hold the District, its officers, employees and agents,
harmless from and against any and all liability, loss, expense, attorneys’ fees or claims for
injury or damages, arising out of the performance of this Agreement, but only in propor-
tion to and to the extent such liability, loss, expense, attorneys’ fees, or claims for injury
are caused by or result from the negligent or intentional acts or omissions of the City, its
officers, agents, or employees.

b. The District shall defend, indemnify, and hold the City, its officers, employees and agents,
harmless from and against any and all liability, loss, expense, attorneys’ fees or claims for
injury or damages, arising out of the performance of this Agreement, but only in propor-
tion to and to the extent such liability, loss, expense, attorneys’ fees, or claims for injury
are caused by or result from the negligent or intentional acts or omissions of the District,
its officers, agents or employees.

Comments about “Liability and Indemnification”:

An Indemnification Clause is a contractual provision in which one party agrees to be responsible for any spec-
ified or unspecified liability or harm that the other party might incur. The Community Recreation Act authorizes
a city and district to enter into an agreement to promote community recreation. (Education Code § 10905.) It
does not expressly address the terms of those agreements. The California Tort Claims Act governs tort liabil-
ity under agreements between public entities. (Government Code §8895 — 895.8.) Government Code § 895.2
provides that the public entities are jointly and severally liable for injury caused by negligent or wrongful act or
omission occurring in the performance of the agreement. Section 895.4 provides that as part of the agree-
ment, the public entities may provide for contribution or indemnification by any or all of the parties upon
liability arising out of performance of the agreement. Thus, the public entities may allocate the ultimate finan-
cial responsibilities among themselves in whatever manner seems best to them. The District and City have
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three possible options: (1) the City can take responsibility for the potential liability; (2) the District can take
responsibility; or (3) they can share responsibility with a mutual indemnity clause.

18. Insurance
The City and the District agree to provide the following insurance in connection with this
Agreement.

a. Commercial General Liability for bodily injury and property damage, including Personal
Injury and Blanket Contractual, with limits of per occur-
rence aggregate.

b. Workers’” Compensation. Workers’ compensation coverage, as required by
[state law].

C. [Other types of insurance required].

d. Documentation of Insurance. The City and District shall provide to each other a certifi-
cate of insurance each year this Agreement is in effect showing proof of the above
coverage. In the event the City or District is self-insured for the above coverage, such
agency shall provide a letter stating its agreement to provide coverage for any claims re-
sulting from its negligence in connection with joint use facilities in the above amounts.

Comments about “Insurance”:

Insurance is a contract by which one party (the insurer) undertakes to indemnify another party (the insured)
against risk of loss, damage, or liability arising from the occurrence of some specified contingency. City and
District personnel must confirm with risk managers at both the City and District the nature and extent
of insurance coverage maintained by each party so that the Agreement accurately reflects the amount
of insurance coverage of each party. Attorneys for the City and District will tailor the insurance clauses to
reflect state and local law and practice.

19. Termination
This Agreement may be terminated at any time prior to its expiration, for [add basis
here] upon days/months/years written notice.

Comments about “Termination”:

The termination clause sets forth the conditions upon which either party can end the Agreement before
its term expires. The City and District will tailor this clause to reflect what conditions or actions will be
sufficient to terminate the Agreement and how much notice each party must give the other before termi-
nating it.

20. Entire Agreement
This Agreement constitutes the entire understanding between the parties with respect to the
subject matter and supersedes any prior negotiations, representations, agreements, and under-
standings.
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Comments about “Entire Agreement”:
This clause provides that the Agreement constitutes the sole obligations of the parties. Prior oral or writ-
ten agreements will not be valid or enforceable.

21. Amendments
This Agreement may not be modified, nor may compliance with any of its terms be waived,
except by written instrument executed and approved in the same manner as this Agreement.

Comments about “Amendments”:
This clause requires any changes to the Agreement to be made in writing and approved by both parties.

22. Any Additional Provisions Required by State or Local Law

Comments about “Any Additional Provisions Required by State or Local Law”:
State or local law or practice may require additional clauses in the Agreement.
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This model agreement serves as a template for California communities to use to develop their
own joint use agreement. Before undertaking a joint use project, the parties must determine
whether there are any local requirements or prohibitions related to developing joint use
agreements or whether a joint use agreement is the most advantageous vehicle for opening up
school recreation facilities for after-hours use.

Joint Use Agreement 4 is a model agreement between the school district and the local
city, town, or county government, in which the school district and local government agree
to open all or designated recreational facilities to each other for community and school
use. The school district agrees to allow the local government to open for community use
designated school district indoor and outdoor recreation facilities, such as gymnasiums,
playgrounds, blacktop areas, and playing fields during time, such as weekends and holi-
days, when the district is not using the facilities. It also allows for third parties, such as
youth organizations or youth sports leagues, to operate recreation programs using school
facilities. In turn, the local governmental entity opens its facilities for district use.

In order to implement an effective agreement, the parties must designate the specific rec-
reation facilities to be opened to use and address access, security, supervision,
maintenance, custodial services, and repairs or restitution. In addition, the Agreement
should contain a procedure for resolving disputes, a mechanism for scheduling use of the
facilities, and an allocation of costs, risks, and insurance.

The model Agreement assumes that the district has existing policies and procedures regu-
lating third party use of district facilities that address access, fees, insurance requirements,
and use of facilities. The Agreement requires that third party users comply with those ex-
isting policies and procedures. If the district does not have existing policies addressing
the requirements for third party use, the district or the district and city together will need
to enact those policies and procedures.

The model Agreement provides comments explaining the different provisions in the

Agreement. The language written in italics provides different options or explains the type
of information that needs to be inserted in the blank spaces in the Agreement.
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Joint Use Agreement 4:
Joint Use of District and City Recreation Facilities

AGREEMENT BETWEEN THE COUNTY SCHOOL DISTRICT (“DISTRICT”)
AND CITY/COUNTY (“CITY”) FOR USE OF RECREATION FACILITIES
Recitals

WHEREAS, the Community Recreation Act (California Education Code sections 10900 through
10914.5) authorizes school districts and cities to organize, promote, and conduct community rec-
reation programs and activities to promote the health and general welfare of the community; and

WHEREAS, the California Civic Center Law (California Education Code sections 38130-38138)
establishes a civic center at every school for use by citizens for a variety of purposes, including
recreation; and

WHEREAS, the District is the owner of real property in the City, including facilities and active
use areas that are capable of being used by the City for community recreational purposes; and

WHEREAS, the City is the owner of real property in the City, including facilities and active use
areas that are capable of being used by the District for school recreational purposes; and

WHEREAS, under appropriate circumstances, these publicly held lands and facilities should be
used most efficiently to maximize use and increase recreational opportunities for the community;
and

WHEREAS, California Education Code section 10905 authorizes the governing bodies to enter
into agreements with each other to promote the health and general welfare of the community and
to enhance the recreational opportunities afforded to the community; and

Comments about “Recitals”:

Recitals are a preliminary statement in a contract or agreement explaining the reasons for entering into
the agreement, the background of the transaction, or showing the existence of particular facts. Tradition-
ally, each recital begins with the word whereas, but that is not required.

NOW, THEREFORE, the District and the City agree to cooperate with each other as follows:

1. Term
This Agreement will begin on and will continue for a period of
years, [and then shall be automatically renewed on a basis] unless sooner terminat-

ed as provided for hereinafter in Section 19.

Comments about “Term”:
The term is the duration of the Agreement. The Agreement should include a specific start and end date.
The parties may want to include a provision allowing for automatic renewal of the Agreement.
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2. Effective Date
This Agreement shall be effective upon and upon inspection of affected
property as described hereinafter in Section 3 by District and City officials.

Comments about “Effective Date”:
The effective date is the date upon which the Agreement will become operative. Often it is the date
signed by the responsible officials.

Some school districts may be reluctant to open facilities for after-hours use, fearing property damage.
The Agreement designates responsibility for damage repair in section 16. Both parties should inspect
facilities before opening them to use to establish an understanding of the condition of the facilities prior to
the Agreement.

3. Cooperative Agreement
As provided herein, the District and the City hereby agree to cooperate in coordinating pro-
grams and activities conducted on all of their respective properties and in all of their
respective facilities listed on Exhibit A (“District Property”) and Exhibit B (“City Property”).
The District and the City shall have the right to add or exclude properties during the term of
this Agreement, provide that any such change shall be in writing and approved by both the
District and the City. Reference to District Property or City Property in this Agreement shall
include the facilities and the property upon which the facilities are located. As used in this
Agreement, “Owner” shall mean the party to this Agreement that owns a particular property
and/or facility covered by this Agreement, and “User” shall mean the other party using the
Owner’s property and/or facility under the terms of this Agreement. “Public Access Hours”
shall mean the hours during which the City or third parties use District Property.

4. Permitted Uses

Comments about “Permitted Uses”:

Generally, communities reserve use of each facility first to the Owner, then to the User, and then allow
access to third parties based on a hierarchy of priorities. The parties will determine how to allocate use of
the properties, schedule the properties, and what payment each will require.

a. District Property

i District Use
The District shall be entitled to the exclusive use of District Property for public school
and school-related educational and recreational activities, including summer school,
and at such other times as District Property is being used by the District or its agents.

ii  City Use
At all other times and subject to the schedule developed by the City and the District,
the City and third parties authorized by the City will be entitled to use District Proper-
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ty, without charge, [or list payment or reference to payment schedule] for community
recreational and educational purposes for the benefit of District students, the District,
and the City at large. The City’s obligations under this Agreement shall apply to third
parties using District Property. The City shall be responsible for ensuring that third
parties comply with all obligations under this Agreement when using District Proper-
ty. The City shall enforce all District rules, regulations, and policies provided by the
District while supervising community recreational activities on District Property. In
planning programs and scheduling activities on school grounds, the security, academ-
ic, athletic, and recreational needs and opportunities of school-aged children will be
the highest priority and be adequately protected.

Comments about “City Use”:

This section provides that the City is responsible for the actions of third parties using the District property
and facilities and presumes that the City will be responsible for scheduling third party use of facilities (see
section 7 below). Alternatively, the parties may wish to allocate responsibility for scheduling to the Dis-
trict.

iii Third Party Use
The City and the District agree that in providing access to District Property for use
other than by the District or the City, the following priorities for use shall be estab-
lished:

Category 1: Activities for youth
Category 2: City adult programs or activities
Category 3: Other adult programs or activities

Comments about “Third Party Use”:

If the District and City plan on opening access to their property to third parties they should establish prior-
ities for use after a careful review of state and local law. Both the City and District may have other laws,
regulations, or policies that establish procedures for third party access by permit or other procedure. It is
important to ensure that this Agreement conforms to those local laws or regulations or to amend those
laws and regulations so that the priorities and procedures established in the Agreement are consistent
with them.

b. City Property

i The City shall be entitled to priority use of City Property for the regular conduct of
park, recreation, and community service activities and/or programs sponsored by the
City.

ii At all other times and subject to the schedule developed by the City and District, City
will permit District to use City Property, without charge, for District educational and
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recreational activities and/or programs.

5. Compliance with Law
All use of District and City Property shall be in accordance with state and local law. In the
case of a conflict between the terms of this Agreement and the requirements of state law, the
state law shall govern. Any actions taken by the District or the City that are required by state
law, but are inconsistent with the terms of this Agreement shall not be construed to be a
breach or default of this Agreement.

6. Communication

a. Designation of Employees
The District and the City shall respectively designate an employee with whom the other
party, or any authorized agent of the party, may confer regarding the terms of this Agree-
ment.

b. Joint Use Interagency Team
The District and the City shall establish a Joint Use Interagency Team (“Interagency
Team”), composed of staff representatives of the District and the City, to develop the
schedule for use of District and City Property, to recommend rules and regulations for the
District and City to adopt to implement this Agreement, to monitor and evaluate the joint
use project and Agreement, and to confer to discuss interim problems during the term of
the Agreement.

The Interagency Team shall hold conference calls or meetings [add fre-
quency of meetings here] to review the performance of the joint use project and to
confer to discuss interim problems during the term of the Agreement. If the Joint Use
Interagency Team is unable to reach a solution on a particular matter, it will be re-
ferred to [District official] and [City official], or their designees,
for resolution.

The Joint Use Interagency Team shall review the Agreement by each year
to evaluate the joint use project, determine changes to the schedule, and to propose
amendments to this Agreement.

Comments about “Joint Use Interagency Team”:

The parties will need a process by which to schedule use of properties, develop rules for implementing
the Agreement, address and resolve any concerns or problems that arise during the Agreement, and
evaluate the Agreement. The parties can determine what type of communication will best serve their
needs in carrying out the Agreement. The parties will have developed some type of work group / com-
munication method in developing the plan that they may wish to continue to use to address issues that
arise during the operation of the Agreement.
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7. Scheduling Use of Property

Comments about “Scheduling Use of Property”:

Depending upon the size of the District and City and the number of properties and potential users in-
volved, the arrangements may require a great deal of planning and specificity. The parties may wish to
include the general practice and procedures in the Agreement and elaborate more specifically in an at-
tached exhibit or other document.

Before entering into the Agreement, the District and City will have developed a process for scheduling
properties. The Agreement will address how to continue and/or change the procedures for the subse-
qguent term of the Agreement.

Generally, the City and District develop a master schedule establishing District and City use of facilities.
(Although each party could require the other to apply for use just as a third party would, the purpose of
the Agreement is to facilitate use so that the parties need not do that for each use of property.) Then, the
parties need to allocate use of the facilities to third parties. The primary ways to schedule third party use
is to have the City schedule third party use of all facilities or to have each Owner schedule third party use
of its own facilities.

a. Master Schedule
The District and City shall develop a master schedule for joint use of District and City
Property to allocate property use to the District, City, and third parties. The Interagency
Team shall schedule regular [frequency of meetings] meetings or at such other
times as mutually agreed upon by the District and City. At these meetings, the District
and City will review and evaluate the status and condition of jointly used properties and
modify or confirm the upcoming [year/season/etc.] schedule.

b. Scheduling of City Property
The City shall have the responsibility for scheduling the use of City Property when the
City and the District are not using the Property.

c. Scheduling of District Property

[Option One: The City will be responsible for scheduling third party use of District
Property.]

The City shall be responsible for scheduling third party use of District Property using the
priorities established in section 4(a)(iii). The use of District facilities shall be in accord-
ance with the most recent regular procedures of the District for granting permits for the
use of school facilities, as set forth in the District’s policy , attached
hereto as Exhibit __ and incorporated herein by reference, as it may be amended from
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time to time, or as otherwise provided by this Agreement.

Comments about “Scheduling of District Property — Option One”:

Having one entity responsible for scheduling all third party use of the public properties benefits the public
by reducing duplicative administrative costs, and making it easier for third party users to access the facili-
ties. There may be circumstances, however, when a district may want to retain scheduling
responsibilities.

[Option Two: The District will be responsible for scheduling third party use of District
Property.

The District shall be responsible for scheduling third party use of District Property using
the priorities established in section 4(a)(iii). The use of District Property shall be in ac-
cordance with the most recent regular procedures of the District for granting permits for
the use of school facilities, as set forth in the District’s policy , attached
hereto as Exhibit __and incorporated herein by reference, as it may be amended from
time to time, or as otherwise provided by this Agreement.

8. Documentation and Allocation of Operational Costs

a. Tracking Use of Facilities
The District and the City shall each track use of their respective Properties under this
Agreement.

b. Documentation of Costs
The District and the City shall maintain records of costs associated with the Agreement.
Each party shall provide to the other party an accounting on an annual basis of all costs
associated with the Agreement.

c. Payment of Overtime
Each party shall bear the cost of any overtime incurred by their employees in carrying
out this Agreement.

Comments about “Documentation and Allocation of Operational Costs”:

In this and the following section, the parties may allocate any costs and revenue associated with the
agreement. The Civic Center Act (Education Code § 38134) and the Community Recreation Act (Educa-
tion Code § 10912) permit a school district to recoup direct costs and, in certain situations, impose
higher fees on certain users of school district property. Attorneys for the City and District will ensure any
cost allocation comports with state and local laws.

9. Fees and Charges
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a. Fees
The [City or District depending upon who will be responsible for scheduling] may
charge rental fees to third-party users of District Property to cover any administrative and
maintenance costs which the District or the City may incur. Any fees and charges shall be
assessed according to state law and District policy.

b. Documentation of Fees
The District and the City shall maintain records of fees collected under this Agreement.
Each party shall provide to the other party an accounting on an annual basis of all fees
collected under this Agreement.

c. Annual Review of Benefits
The District and City shall annually review the exchange of benefits based upon hours of
use, costs, fees and charges, [or capital investments]. Any compensation for an imbal-
ance in joint use programming costs shall occur through balancing the exchange of future
benefits [or substitute another method for allocating fees and benefits].

Comments about “Annual Review of Benefits”:

The parties should determine a way to allocate the costs and fees of the joint use project. The parties
may wish to simply divide the fee proceeds or reallocate costs by making improvements or using offsets
of costs in future years.

10. Improvements

a. The District shall obtain prior written consent of the City to make any alterations, addi-
tions, or improvements to City Property; the City shall obtain prior written consent of the
District to make any alterations, additions, or improvements to District Property.

b. Any such alterations, additions, or improvements will be at the expense of the requesting
party, unless otherwise agreed upon.

c. Each party may, for good cause, require the demolition or removal of any alterations, ad-
ditions, or improvements made by the other party at the expiration or termination of this
Agreement. “Good cause” includes reasons of health, safety, or the District’s need to use
the District Property for educational purposes or the City’s need to use City Property for
municipal purposes.

Comments about “Improvements”:

The parties should determine whether they wish to be able to make “improvements” (beneficial changes
to the owner’s property made by or for the benefit of the user) to the properties, and if so, whether they
want to address improvements in this Agreement or a separate one.

11. Interagency Training
The District and the City shall operate a joint training and orientation program for key per-
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sonnel implementing this Agreement. [Enumerate categories of staff required to attend train-
ing and topics to be included in the training.] The District and the City shall be responsible
for ensuring their employees attend the training.

Comments about “Interagency Training”:
In order to assure the success of the Agreement and program, key personnel must understand the pur-
poses and procedures required under the Agreement.

12. Supervision, Security, and Inspections

a. Supervision and Enforcement
Each User shall train and provide an adequate number of competent personnel to super-
vise all activities on the Owner’s Property. The User shall enforce all of the Owner’s
rules, regulations, and policies while supervising activities or programs on the Owner’s
Property.

b. Security
The Owner shall provide the User with access to the Owner’s Property. The Owner will
provide keys, security cards, and training as needed to the User’s employee(s) responsible
for opening and locking the Owner’s Property while supervising activities or programs.

c. Inspection and Notification
The User shall inspect the Owner’s Property after use to ensure that these sites are re-
turned in the condition they were received. The User shall ensure that the Owner is
notified within hours/days [insert timing here] in the event that Owner’s
Property suffers damage during User’s use. Such notification shall consist of sending
written notification by letter, facsimile, or email to the Owner’s designated employee
identifying the damaged property, date of detection, name of inspector, description of
damage, and estimated or fixed costs of repair or property replacement.

Comments about “Supervision, Security, and Enforcement”:
The parties may wish to include more specific requirements in the text, by reference to existing require-
ments, or in an attachment.

13. Supplies
The User shall furnish and supply all expendable materials necessary to carry out its prgrams
while using the Owner’s Property.

14. Maintenance, Custodial Services, and Toilet Facilities

Comments about “Maintenance, Custodial Services, and Toilet Facilities”:

The parties need to allocate the responsibility for maintaining the properties and facilities. We offer two
options, but depending on the proposed uses of District and City properties, the parties may wish to as-
sign maintenance responsibilities differently.
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Maintenance
The User agrees to exercise due care in the use of the Owner’s Property. The User shall
during the time of its use keep the Owner’s Property in neat order.

[Option One:]
The Owners shall be responsible for the regular maintenance, repair, and upkeep of their
respective Properties.

[Option Two: The District retains responsibility for maintenance of District indoor prop-
erty and playground and blacktop Active Use Areas and delegates to City the
responsibility of District maintenance of playing fields. The City retains responsibility
for maintenance of City Property.]

The District shall perform normal maintenance of all indoor Property, playground and
blacktop [ or other facility] properties at basic level of service subject to normal wear and
tear. The District shall notify the City of any known change in condition of these Proper-
ties.

The City shall provide regular maintenance of playing fields [or other facility], including
to the irrigation and drainage systems and turf around the field perimeter and fences.
Such regular maintenance shall consist of [describe maintenance requirements].

The City shall be responsible for the regular maintenance, repair, and upkeep of City
Property.

Custodial

The Owner shall make its trash receptacles available during the User’s use of Owner’s
Property. The User shall encourage community users to dispose of trash in the trash re-
ceptacles during Public Access Hours.

Toilet Facilities

The City shall place temporary, portable, restroom facilities at the District’s Outdoor
Properties at the discretion of the District. It shall be the responsibility of the City to
maintain these facilities.

15. Parking
During Public Access Hours, the District shall make available for public parking the parking

faci

lities listed in Attachment __ to this Agreement.

16. Restitution and Repair

[Option One: Model clause requiring the User to repair damage.]

The User shall be wholly responsible for repairing, remediating, or funding the replacement
or remediation of any and all damage or vandalism to the Owner’s Property during the User’s
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use of that Property.

[Option Two: Model clause requiring the User to notify the Owner of damage and reimburse
the costs to the Owner of repairing damage.]

The User shall make restitution for the repair of damage to the Owner’s Use Areas during
User’s use of Owner’s Property.

a. Inspection and Notification
The User shall, though its designated employee, inspect and notify the Owner, of any
damage, as described above in subsection 12(c).

b. Repairs
Except as mutually agreed, the User shall not cause repairs to be made for any property,
facility, building, or item of equipment for which the Owner is responsible. The Owner
agrees to make such repairs within the estimated and/or fixed costs agreed upon. If itis
mutually determined or if it is the result of problem-resolution under section 16(d) of this
Agreement that the User is responsible for the damage, then the User agrees to reimburse
the Owner at the estimated and/or fixed costs agreed upon.

c. Reimbursement Procedure
The Owner shall send an invoice to the User’s designated employee within __ days of
completion of repairs or replacement of damaged Property. The invoice shall itemize all
work hours, equipment, and materials with cost rates as applied to the repair work. If the
repair is completed by a contractor, a copy of the contractor’s itemized statement shall be
attached. Actual costs shall be reimbursed if less than estimated and/or fixed costs. The
User shall reimburse the Owner within days from receipt of such invoice.

d. Disagreements
The User shall retain the right to disagree with any and all items of damage to buildings
or equipment as identified by the Owner, provided this disagreement is made within
days after a first notification.

i The User shall notify the Owner of any disagreements in writing by letter, facsimile,
or email to the District’s designated employee. The User shall clearly identify the rea-
sons for refusing responsibility for the damages. Failure to make the disagreement
within the prescribed time period shall be considered as an acceptance of responsibil-
ity by the User.

il After proper notification, members of the Joint Use Interagency Team, or other desig-
nated representatives of the City and District, shall make an on-site investigation and
attempt a settlement of the disagreement.

iii In the event an agreement cannot be reached, the matter shall be referred to
[City official] and [District official], or their designees, for resolution.
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iv. The Owner shall have the right to make immediate emergency repairs or replacements
of Property without voiding the User’s right to disagree.

Comments about “Restitution and Repair”:

The parties will tailor this provision to best suit their needs after discussion. The District may want the
City to make any repairs or may want to make the repairs using its own personnel or contractors and
have the City reimburse the District for the costs. Parties should address: 1. Which party will be respon-
sible for making the repairs; 2. The timeline for making repairs; 3. The method and timeline for making
reimbursements; and 4. The method for resolving disputes over repairs/reimbursements.

17. Liability and Indemnification

[Option: The model mutual indemnity clause below provides for each party to pay for their
share of liability.]

a. The City shall defend, indemnify, and hold the District, its officers, employees and
agents, harmless from and against any and all liability, loss, expense, attorneys’ fees or
claims for injury or damages, arising out of the performance of this Agreement, but only
in proportion to and to the extent such liability, loss, expense, attorneys’ fees, or claims
for injury are caused by or result from the negligent or intentional acts or omissions of the
City, its officers, agents or employees.

b. The District shall defend, indemnify, and hold the City, its officers, employees and
agents, harmless from and against any and all liability, loss, expense, attorneys’ fees or
claims for injury or damages, arising out of the performance of this Agreement, but only
in proportion to and to the extent such liability, loss, expense, attorneys’ fees, or claims
for injury are caused by or result from the negligent or intentional acts or omissions of the
District, its officers, agents or employees.

Comments about “Liability and Indemnification”:

An Indemnification Clause is a contractual provision in which one party agrees to be responsible for any
specified or unspecified liability or harm that the other party might incur. The Community Recreation Act
authorizes a city and district to enter into an agreement to promote community recreation. (Education
Code 8 10905.) It does not expressly address the terms of those agreements. The California Tort
Claims Act governs tort liability under agreements between public entities. (Government Code 88895 —
895.8.) Government Code § 895.2 provides that the public entities are jointly and severally liable for inju-
ry caused by negligent or wrongful act or omission occurring in the performance of the agreement.
Section 895.4 provides that as part of the agreement, the public entities may provide for contribution or
indemnification by any or all of the parties upon liability arising out of performance of the agreement.
Thus, the public entities may allocate the ultimate financial responsibilities among themselves in whatev-
er manner seems best to them. The District and City have three possible options: (1) the City can take
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responsibility for the potential liability; (2) the District can take responsibility; or (3) they can share re-
sponsibility with a mutual indemnity clause.

18. Insurance
The District and the City agree to provide the following insurance in connection with this
Agreement.

a. Commercial General Liability for bodily injury and property damage, including Personal

Injury and Blanket Contractual, with limits of per occurrence
aggregate.
b. Workers’” Compensation. Workers’ compensation coverage, as required by
[state law].
C. [Other types of insurance required].

d. Documentation of Insurance. The District and the City shall provide to each other a certif-
icate of insurance each year this Agreement is in effect showing proof of the above
coverage. In the event the District or the City is self-insured for the above coverage, such
agency shall provide a letter stating its agreement to provide coverage for any claims re-
sulting from its negligence in connection with joint use facilities in the above amounts.

Comments about “Insurance”:

Insurance is a contract by which one party (the insurer) undertakes to indemnify another party (the in-
sured) against risk of loss, damage, or liability arising from the occurrence of some specified
contingency. City and District personnel must confirm with risk managers at both the City and Dis-
trict the nature and extent of insurance coverage maintained by each party so that the Agreement
accurately reflects the amount of insurance coverage of each party. Attorneys for the City and Dis-
trict will tailor the insurance clauses to reflect state and local law and practice.

19. Termination
This Agreement may be terminated at any time prior to its expiration, for [add basis
here] upon days/months/years written notice.

Comments about “Termination”:

The termination clause sets forth the conditions upon which either party can end the Agreement before
its term expires. The City and District will tailor this clause to reflect what conditions or actions will be
sufficient to terminate the Agreement and how much notice each party must give the other before termi-
nating it.

20. Entire Agreement
This Agreement constitutes the entire understanding between the parties with respect to the
subject matter and supersedes any prior negotiations, representations, agreements, and under-
standings.
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Comments about “Entire Agreement”:
This clause provides that the Agreement constitutes the sole obligations of the parties. Prior oral or writ-
ten agreements will not be valid or enforceable.

21. Amendments
This Agreement may not be modified, nor may compliance with any of its terms be waived,
except by written instrument executed and approved in the same manner as this Agreement.

Comments about “Amendments”:
This clause requires any changes to the Agreement to be made in writing and approved by both parties.

22. Any Additional Provisions Required by State or Local Law

Comments about “Any Additional Provisions Required by State or Local Law™:
State or local law or practice may require additional clauses in the Agreement.
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