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From : STATE WATER RESOURCES CONTROL BOARD 

Subiec': FEDERAL ANTI DEGRADATI ON POLICY 

Tnis memorandum i s  intended r o  provide guidance on the applicarion of tine 
federal  an t i  degradati  on pol icy t o  ac t ions  by the Sta te  Water Resources Control 
board ( S t a t e  Board) and the  Cali forn i  a  Hegi onal Warer Qua1 i  ty  Control Boards 
(Keg1 onal Boaras). 

OVERVIEW , 

Environmental Protect ion Agency (EPA) Water Quali ty  Standards regulations 
requi re  t h a t  each s t a t e  have an "anridegradation policy." 40 C.F.R. 
§4131.6(d), 131.12. Each s t a t e ' s  pol icy must, a t  a minimum, be copsistent w i t h  

+ ' the  p r inc ip l e s  s e t  fo r th  i n  40 C.F.K. 5131.12 (here inaf te r  referred t o  as the  
"federal an t i  degradati  on policy" ). This regulation establ ishes a three-part 
t e s x  fo r  determining when increases  i n  pol lutant  loadings or other adverse 
cnanges i n  sur face  water q u a l i t y  may be permitted: 

"(I) Exist ing instream water uses and the level of water 
qual i ty  ' necessary r o  p ro tec t  the  ex is t ing  uses shall  be 
mai nrai ned and protected.  

( 2 )  Llhere t h e  qual i ty  of t h e  waters exceed levels  necessary t o  
support propagation of f i s h ,  s h e l l f i s h ,  and wi ld l i fe  and 
recrea t ion  i n  and on t h e  water, t h a t  qual i ty  shall  be maintained 
and protected unless t h e  S t a t e  f inds  q f t e r  f u l l  s a t i s f ac t io i ' o f  
tne i  nrergovernrnental coordinat ion and pub1 i c part ic ipat ion 
provi s i  ons of the  S t a t e  ' s continuing planning process that .  
a1 1 owing 1ower water qua l i ty  i s  necessary t o  accommodate 
important economic or  soc ia l  development in  the area in which 
the waters. a r e  located.  In allowing such degradation or lower 
water q u a l i t y ,  the  S t a t e  sha l l  assure water quality adequate t o  
pro tec t  ex i s t ing  uses f u l l y .  Furtner ,  the Stare sha l l  assure . .  

t h a t  t he re  sha l l  be achieved the  highest s ta tu tory  ,and -. 
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regulatory requirements f o r  a l l  new and exis t ing  point sources 
and a l l  cos t - e f f ec t ive  and reasonable best  management pra it'lces  
fo r  nonpoint source cont ro l .  

( 3 )  Where high qual i  t y  waters cons t i t u t e  an outstanding 
National resource,  such as  waters of National and S ta t e  parks 
and wi 1dl i f  e refuges and waters of exceptional recreat ional  or 
ecological s ign i f i cance ,  t h a t  water qual i t y  sha l l  be maintained -	 - -.'and protected."""40' C:F:R. "E13L12( a):-- - . 	 . .  . . . .-

S t a t e  Board Kesol ut ion No. 68-16, the  "Statement of Policy w i t h  Respect t o  
Maintaining High Qua1 i  t y  of Waters i n  La1 i fo rn ia" ,  s a t i s f i e s  the requirement 
t h a t  the  S t a t e  have a policy 'which, a t  a minimum, i s ' c o n s i s t e n t  with the 
federa l  ant idegradat ion policy.. The S t a t e  board has in terpre ted  State  Board 
Kesol u t i  on No. 68-16 t o  incorporate  t h e  federal ant i  degradation policy i n  
s i  t ua r ions  where the  federal  ant idegradat ion pol icy i s  applicable.  State  Board 
Order No. WQ 86-17 a t  16-19. S t a t e  Board Resolution No. 68-16 i s  par t  of s t a t e  
pol icy fo r  water qua l i ty  con t ro l ,  which guides the regulatory programs for tne 
S t a t e  and Regional Boards and i s  binding on a l l  s t a t e  agencies.. See Cal. Water 
Code 513140 e r  seq. 

The S t a t e  Board has in t e rp re t ed  S t a t e  Board Resolution No. 68-16 ro incorporate 
the  federal  a n t i  degradation policy i n  order t o  ensure consistency with federal 
Clean Water Act requirements. See S t a t e  Board Order No. W Q  86-17 a t  17-18. 

Attached a re  copies  of EPA1s  Quest ions and Answers on: Antidegradation and EPA 
k g i  on 9 ' s Guidance on Implementing t h e  Anti degradati on Provisions of 40 CFR 
131.12. These documents can be used a s  guidance i n  applying the federal 
an t i  degradati  on pol icy.  

Also at tached i s  a copy of S ta t e  Board Order No. WQ 86-17. The order d i s c ~ ~ s e s  
the  federal  ant idegradat ion pol icy a t  pages 16-24. EPA provided comments on 
t'ne proposed o rde r ,  s l a t i n g  t h a t  EPA concurred i n  the S ta t e  Board's analysis. 

'As indica ted  by the  attached material  , application of the federal 
ant idegradat ion pol icy often will  hinge on the  spec i f ic  f ac r s  of the case. 
Thus, i t  i s  not poss ib le  t o  provide a de f in i t i ve  exposition as t o  how the 
pol icy should be applied.  

The federa l  an t i  degradation policy serves  as a "catchall  " water qua3i t y  
s tandard,  t o  be applied where other  water qual i ty  standards are not specific 
enough fo r  a p a r t i c u l a i  water body or  portion of t h a t  water body, or where 
other  water q u a l i t y  standards do not address a par t icu lar  pollutant.  The t e s t  
a l s o  serves t o  provide guidance for  standard se t t i ng  and f o r  other regulatory 

-	 deci s i  ons, t o  derermi ne when addi t ional  control measures shoul d be required t o  
maintain instream benefi c i  a1 uses or t o  maintain high qual i t y  waters. -
The federal  an t i  degradati  on pol icy empnasizes protection of instream benefici a1 
uses,  e spec ia l ly  pro tec t ion  of aquat ic  organisms. In most cases,  where 
instream bene f i c i a l  uses wil l  not be impaired and no outstanding National 
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resource waters w i l l  be a f fec ted ,  the federal  antidegradation policy i s  not an 
absolute bar t o  reductions in water q u a l  i r y .  Rather, the pol icy requires tha t  
reductions in water qual i ty  be j u s t i f i e d  as necessary t o  accomnodate important 
social and economic development. Tne outcome will often depend upon a 
balancing of competing i n t e r e s t s ,  the  decision res t ing  in the sound judgment of 
the S ta t e  and Regional Boards. . . 

---. -. . ..
T h i s  memorandum provides general guidance -as t o  where the 'federal . . ,
ant i  degradati  on* pol icy  appl i e s ,  and how the three-part t e s t  established by the 
antidegradation pol icy  should be applied.  

I .  Appli cabi 1 i t y  of the Federal A n t i  degradation Policy 

The rhree-part  t e s t  s e t  fo r th  in the  federal antidegradation policy i s  
t r iggered  by reduction in sur face  water quality.  The f i r s t  step i n  
analyzing the requirements of the  federal antidegradati  on pol icy as 
applied t o  a pa r t i cu la r  a c t i v i t y  i s  t o  determine i f  the ac t iv i ty  will 
lower sur face  warer qua11 t y ;  only i f  there i s  reduction i n  water quality 
must. the  three-par t  t e s t  be applied t o  determine i f  the ac t iv i ty  may be 
permitred. See EPA Region 9 ,  Guidance on Implementing the 
Antidegradation Provisions of 40 C.F.R. 131.12 a t  4. 

A. Waters of the  United S t a t e s  

The federa l  antidegradation policy i s  par t  of EPA's Water Quality 
Standards regulat ions.  Each S t a t e ' s  water qual i t y  standards must 
include a policy consi s r e n t  with the federal antidegradation pol icy. 

1. 	 40 C.F.R. §131.6(d). Thus, t h e  S ta t e  and Regional Boards must apply 
the  federa l  antidegradation pol icy t o  a l l  "waters of the United 
S t a t e s "  within the  S t a t e  of Cal ifornia .  See generally Clean Water 
Act §Y303(e) (3) ,  502(7) ,  33 U.S.C. §1313(e)(3) ,  1362(7); Kentucky v. 
-Train ,  	9 E.R.C. 1281 (E.D. Ky. 1976). 

The term "waters of the  United States"  i s  broadly defined, t o  include 

e s s e n t i a l l y  a l l  surface waters.  See, e'.g., Ouivara 'mLo. v. 

United S t a t e s  Environmental Protection ~ ~ e n c = F . ~ d  126710th 

Cir. 19851 c e r t .  denied - U.S. -, 1-t. 761 (1986). "Waters 

of t h e  United Stares"  do not include ground waters. See -Exxon v .  

Trai.n, 554 F.2d 1310 (5th Cir. 1977). Where only ground warers are , 


a f i e c t e d , .  S t a t e  Board Kesolution No. 68-16 s t i l l  applies,  but does '- ' 


not inco rpora t e  the  federal  ant i  degradati on pol icy ;  the State  and 

Regional Boards must' apply t h e  general pol ic ies  s e t  for the S ta t e  

Board Resolution No. 68-16 t o  changes i n  ground water quality, b u t  

need not address  ' the s p e c i f i c ;  three-part t e s t  established by the 

federa l  anri degradation policy. See S ta t e  Board Order No. WV 

86-17 a t  19. 


. . 
The boundaries of the S t a t e  of California extend three miles seaward ' 

from the  coast  l i n e .  People v .  Weeren, 26 Ca1.36 654, 660-61, 607 
P.2d 1279, 1281-82, 163 Cal . ~ ~ t r =  257-258, ce r t .  denied 440 
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U.S. 839, 101 S-Ct. 115 (1980); see id.  a t  622. 607 P.2d.1282-83, 183 
Cal .Rotr. a t  258-59 ( coas t  1 ine i s  defined as the  ordinarv low water 
mark o r  the  seaward 1 imi t  of inland waters). See generaliy -United 
S t a t e s  v. Ca l i fo rn ia ,  381 U.S. 139, 164, 169-70, 85 S.Ct. 1401, 1415, 
1418 (1965) ( e s t ab l  i'shing t e s t  fo r  ident ifying inland waters, a t e s t  
s a t i s f i e d  by Monterey bay but  not by the Santa Barbara Cnannel, Santa 
Monica Bay, or  San Pedro Bay); 44 Ops.Ca1.Atty.Gen. 135 (1966). . -. Compare Cal. Water Code"S13200'with Clean Water Act §502, 33 
U.S.C.A. 91362 ("boundaries of the s t a t e , "  for  purposes of defining 
those  areas  fo r  which water qual i ty  standards a re  required under the 
Porter-Cologne Water Qua l i ty  Control Act, include the waters of the 
" t e r r i t o r i a l  sea,': as  defined i n  the Clean Water Act, but do not 
include waters beyond the  three-mile l imi t ,  defined as waters of the 
"contiguous zone" and ,tne "ocean" under the Clean Water Act).  

The S t a t e  may exerc ise  au thor i ty  over a c t i v i t i e s  beyond i t s  
boundaries in  order t o  pro tec t  the S ta t e ' s  leg i t imate  in teres ts .  
People v.  Weeren, 26 Cal.3d a t  666, 607 P.2d a t  1285, 163 Cal .Rptr. m;s  e  m  Water Code $13260(a)(2).  B u t  t h e  S t a t e ' s  water 
qual i t y  s tandards,  including tne s t a t e  policy incorporating the 
federa l  a n t i  degradati on pol icy,  extend only t o  waters within the 
boundaries of the  S ta t e .  See Clean Water Act (jS303(e)(3), 507(7),  
507(8 ) ,  33 U.S.C. §§1313(e)(3) ,  1367(7) ,  1367(8); Cal. blater Code 
§S13050( e )  ; 13200. 

Thus, f o r  offshore discharges,  application of tine federal 
an t idegradat ion  policy by t h e  S ta t e  and Regional Boards is  triggered 
only by changes i n  water qual i ty  within the three-mile l imi t .  I f  
t h e r e  i s  a change within t h e  three-mile l imi t  t r igger ing  application 
of t h e  federa l  ant i  degradation policy by the S t a t e  and Regional 
Boards, however, t h e  S t a t e  and Regional Boards should take in to  
cons idera t ion  changes i n  water qual i ty  beyond t h e  thres-mil e l imi t  as 
p a r t  of the  public i n t e r e s t  balancing required t o  determine i f  the 
th ree -pa r t  t e s t  es tab l i shed  by the federal anridegradation pol icy has 
been s a t i s f i e d .  Cf. . S t a t e  Board Resolution No. 68-16 (requir ing 
t h a t  changes i n  water qual i ty  be consis tent  with the  "maximum benefit  
t o  t h e  people of t h e  State." I n  determining what cons t i tu tes  the 
maximum bene f i t  t o  t h e  people of the  S ta t e ,  men regulating 
a c t i v i t i e s  within t h e i r  j u r i s d i c t i o n ,  the S ta te  and Regional Boards 
may take ..into considerat ion associated impacts on water qual i t y  

' o u t s i d e  t h e  S t a t e ' s  boundaries, and how those changes i n  water 
q u a l i t y  may a f f e c t  tine l eg i t ima te  i n t e r e s t s  of t n e  Stare.) . . 

Of course,  EPA may apply the  federal  antidegradation policy t o  
of fshore  discharges,  even where there  i s  no change in water quality 
within t h e  S t a t e ' s  boundaries t r igger ing  applicat ion of the federal -antidegradat ion pol i cy  by the  S t a t e  and Regional Boards. See 
genera l ly  Clean Warer Act 5402(a) ,  33 U.S.C. §1342(a). When EPA 
i s s u e s  a permit fo r  a discharge t o  the contiguous zone or ocean 
waters ,  the permit must apply "the same terms, conditions, and 
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requirements as apply t o  a State permit program and permits issued 
thereunder.. .." Id .  $40'2(a)13)., 33 U.S.C. $1342(a)(3). States 
assuming r e s p o n s i b i l i t y  f o r  tne National Po l lu tan t  Discharge 
E l im ina t i on  System (NPDES) permi t  program must have and apply a 
po l  i c y  consis tent  w i th  the federal  antidegradation policy. See 40 
C.F.R. 53122.44(d), 123.25(b), 130.5(b)( l ) ,  130.5(b)(6), 131.61d). 
Accordingly, EPA should apply the federal an t i  degradation pol i c y  t o  
any change i n  surface water q u a l i t y  resu l t ing  fran any EPA'issued . . 

NPDES permi t  . . . 

. Changes i n  Water Oua l i t y  

App l i ca t i on  o f  the federa l  ant idegradat ion po l i cy  i s  tr iggered by a 
lower ing o f  surface water qua l i t y .  The c r i t i c a l  issue i n  determining 
whetner the three-par t  t e s t  establ ished by tne po l icy  must be applied 
i s  not  the l e v e l  o f  t reatment provided, but whether receiving waters 
w i l l  be af fected.  

Thus, the  federal  ant idegradat ion pol i c y  o r d i n a r i l y  i s  t r iggered by 
new discharges or  expansion o f  e x i s t i n g  fac i  1  i t i e s ,  " [s l ince such 
a c t i v i t i e s  would presumably lower water qual i t y . "  EPA, puesti ons & 
Answers on: Ant idegradat ion, 6. But an increase i n  the volume o f  
discharge would not  t r i g g e r  app l i ca t i on  o f  the federal antidegra- 
da t ion  p o l i c y  where the increased volume i s  o f f s e t  by an increase i n  
t h e  l e v e l  o f  treatment, so t h a t  tnere i s  no lowering of receiving 
water qual ity.  

S im i l  a r l  y ,  app l i ca t i on  o f  the  federal an t i  degradation pol i c y  would be 
+,' t r i gge red  by a reduct ion  i n  the l e v e l  o f  treatment o f  an ex is t ing 

discharge. See State Board Order No. WQ 86-17 a t  20-21. 

Substant ia l  re loca t i on  o f  an e x i s t i n g  o u t f a l l  would also t r i gge r  
app l ica t ion '  o f  the federal  ant idegradat ion po l i cy  since, l i k e  a new 
discharge, water qual i t y  presumably w i l l  be lowered i n  the v i c i n i t y  
o f  the new o u t f a l l .  See EPA Region 9, Guidance on Implementing tne 
Ant idegradat ion Provis ions o f  40 C.F.R. 131.12 a t  3. 

The requirement t h a t  the federa l  ant idegradat i  on po l icy  be applied 
does not depend upon ident i  f i c a t i o n  o f  any d iscern ib le impact on 
benef ic ia.1 uses: It may be most convenient t o  th ink i n  terms o f  mass 
emissions. A substant ia l  increase i n  mass emissions of a p o l l  u tan i  ' 

o r d i n a r i l y  t r i g g e r s  app l i ca t i on  o f  the federal antidegradation 

p o l i c y ,  even i f  there i s  no other  i nd i ca t i on  tha t  the waters are 

po l lu ted .  . See State Board Order No. WQ 86-17 a t  21. 


The fedei-a1 a n t i  degradation p o l i c y  was promulgated on November 28, 

1975. It does n o t  apply t o  reduct ions i n  water qual i ty  which 

occurred before t h a t  date. Thus, the federal antidegradation pol icy ' 


o r d i n a r i l y  does nor apply t o  cont inuat ion o f  ex i s t i ng  discharges, 

even i f  exceptions or variances from other applicable water qual iry 
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ob jec t ives  or e f f l u e n t  guide l ines  are  required t o  permit the 
discharge t o  continue. 

The federal  antidegradation'  pol icy  i s  applicable t o  changes in water 
qual i  t y  r e su l t ing  from e i t h e r  point  source or nonpoint source 
discharges.  EPA, Questions & Answers on: Antidegradation 6. 

In' general',  the  federal  antidegradation policy will"a1so apply t o  - .- . 
changes i n  water qual i ty  r e su l r ing  from water diversions. See id. a t  
11; EPA Region 9,  Guidance on Implementing the  Antidegradation 
Provisions of 40 C.F.R. 131.12 a t  4.  EPA guidance suggests that  i n  
the  case of an i r r econc i l ab le  c o n f l i c t  between a S t a t e ' s  water 
quanri t y  a l loca t ions  and the federal  antidegradation pol icy,  the 
S t a t e ' s  water r i g h t s  law would prevail .  but tine two should be 
reconci led where possible .  EPA, Questions & Answers on: 
Antidegradation 11. For example, i t  may be possible t o  of fse t  
decreases i n  water qual i ty  r e su l t ing  from decreases i n  instream flows 
by imposing s t r i c t e r  con t ro l s  on other factors  affect ing water 
qual i ry .  Id. 

Under Cal i forn ia  'water r i g h t s  law, flow requirements for insteam 
benef ic ia l  uses and e f f e c t s  on water qualify are considered as pa r t  
of warer r i  a h t  decis ions.  See Cal. Water Code 5,9174. 1243, 1243.5. 
See general iy United S ta t e s  v .  Board,Sta te  Water ~ e s o u r c e s ~ ~ o n t r o l  
182 Cal . ~ 0 ~ . 3 d 8 2 R p t r X  I n  p a r n  cu l ar ,  tne-1. 
federa l  ant idegradat ion pol i c y ,  which has been incorporated in to  the 
S t a t e ' s  warer qual i t y  objec t ives ,  should be considered as part  of 
warer r i g h t  decis ions.  See Cal. Water Code 51258; Srate Board Order 
No. WQ 86-17 a t  17-18 ( S t a t e  Board Resolution No. 68-16, which 
incorpora tes  federal  ant idegradat ion policy, hes been adopred as a 
water qual i t y  objec t ive  i n  a l l  s ixteen regional water qual i ty  con'rol 
p lans . )  The public  t r u s t  doc t r ine ,  with i t s  ernphasis on protection 
of i nstream benef ic ia l  uses and public i n t e r e s t  balancing, a1 so 
r eou i re s  considerat ion of f a c t o r s  l i k e  those s e t  for th  i n  the federal 
an t i  degradari on pol i cy .  See general 1 y National Audubon Society v .  
Superior Court, 33 Cal.3d 419, 658 P.2d 709, 1 8 9 - t m  
c e r r .  denied, 464 U.S. 977, 104 S.Ct. 413 (1983). In some respects,  
the  public t r u s t  doctr ine may require  even greater  protection of 
instream beneficial  uses than would be required t o  sa t i s fy  the 

.- - .  .. federa l  ant idegradat i  on pol icy.  The federal ant i  degradation pol icy 
does not apply t o  changes i n  water quality which occurred before the 
pol icy took e f f e c t  i n  1975; such changes in warer quality can be 
considered i n  applying the pub1 i c  t r u s t  doctrine. 

Thus, i t  should be possible  t o  harmonize California  water r ights  law 
and the  federal ant idegradat ion policy. S ta te  water r ights  law would 
prevai 1 i f  achieving the requirements of the federal antiaegradatibn -
pol i cy  would requi re  a waste or unreasonable use of water. Cf. 
United S ta t e s  v.  -- Board, 182 Cal.App.3d S t a t e  Water Resources Control 
82, 143-44, 227 Cal .Kprr. 161, 197 ( 1 9 8 m t X t - d  need not s e t  
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stanoards t o  maintain the water qua l i t y  o f  a water body a t  a level  
s u f f i c i e n t  f o r  e x i s t i n g  o f f  stream use where subs t i tu te  water supply 
i s  provided and mainta in ing t h a t  l eve l  o f  water qua l i t y  i n  the water 
body would requ i re  a waste o f  water.) See general ly Cal. Const. 
Ar t .  X, 52. But C a l i f o r n i a  water r i g h t s  law assigns a high value t o  
p ro tec t i on  o f  water q u a l i t y  and instream benef ic ia l  uses. See Cal. 
Water Code SS243, 1243.5, 1258. Indeed, a d ivers ion may i t s e l f  be .. unreasonable, i n  v i  01 a t i o n  o f  cons t i tu t iona l  p roh ib i t i on  o f  waste, -
unreasonable use, or unreasonable metnod o f  diversion, i f  i t  resu l ts  
i n  an impairment :o f  instream bene f i c i a l  uses. See ~nvironmental 
Defense Fund v. East Bay Municipal U t i l i t y  D i s t r i c t ,  26 Cal.3d 183, 
6 0 5 d 1 . 1 6 1  K K ~ .  socia l466 L 1 9 8 3 1 .  and economic 
bene f i t s  o f  water development may be taken i n t o  account as part  o f  
the balancing o f  i n t e r e s t s  contemplated by the federal 
an t i  oegradation po l icy .  See 40 C.F.R. $130.12(a)( 2 ) .  

A c o n f l i c t  between the federa l  ant idegradat i  on po l i cy  and the Sta te 's  
p rosc r ip t i on  o f  waste or unreasonable use, or berween tne federal 
po l  i c y  and other  requirements o f  Ca l i f o rn ia  water r i g h t s  1 aw, appears 
un l i ke l y .  Tne State Board should apply the federal antidegradation 
p o l i c y  as p a r t  o f  i t s  water r i g h t  decisions. 

I n  sumnary, the appl i c a b i  1 ity  o f  the federal an t i  degradation tes t  
depends upon whether there  i s  a change i n  surface water qual i ty .  I f  
t he re  i s  a  lowering o f  water qua l i t y ,  the antidegradation pol icy 
appl ies t o  a l l  fac tors  which are a f fec t i ng  t h a t  water qual i ty.  On 
the  other hand, the federal  anridegradation po l i cy  has no 

+. 	 a p p l i c a b i l i t y ,  no matter how degraded a body o f  water may be, absent 
some lower ing o f  water q u a l i t y  a f te r  the e f fec t i ve  date of the 
,pol icy. 

C. Proceedings 

Tne federal ant idegradat ion p o l i c y  has the po tent ia l  t o  be applled t o  
v i r t u a l l y  every k ind  o f  proceeding where water qua l i t y  standards are 
establ  ished or where a c t i  v i  ties which a f f e c t  recei v i  ng water qua1it y  
are permitred. The p o l i c y  may apply t o  e i t he r  planning a c t i v i t i e s  or 
t o  act ions on permits f o r  i n d i v i d u a l  discharges. See EPA, Questions 
& Answers on: Ant idegradat ion 4-5. The federal anridegradation . 
p o l i c y  i s  intended t o  serve both as a guidel ine for t he  preparation 
of water q u a l i t y  standards and as a general water qua l i t y  standard 
appl icable t o  other regu la to ry  rieci sions. See Stare Board Order No. 
WQ 86-17 a t  19. 

1. Planning 

The State and Regional Boards have followed the federal - -
ant idegraaat ion p o l i c y  i n  establ i sh ing  water qua l i t y  object i  ves 
as pa r t  o f  adoption or  approval o f  water qua l i t y  control  plans. 
See, e.g., State Board, Lake Tahoe Basin Water Qualizy Control 
Plan 37 (1980). 
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Because t h e  federal  a n t i  degradation policy focuses on changes in 
water q u a l i t y ,  a p p l i c a b i l i t y  of the r e s t  may not necessarily be 
t r iggered  by a proposed relaxarion of warer qual i ty  objectives.  
For example, i f  a water qual i ty  objective adopted in 1975 has 
never been achieved, and a new standard is  proposed based upon 
the  highest  level  of warer qual i ty  actual ly achieved since 1975, - - . .. . - . . - - 

' the- federa l -  ant idegradat ion policy would not apply. No actual 
reduction in water qua l i ty  woild be authorized. 

. 	 On the o the r  hand, i f  water qual i ty  has declined since 1975, and 
a new warer qual i t y  objecri  ve i s  based upon the exist ing,  lower 
level  of water qua l i ty ,  the federal antidegradation 'policy would 
be applicable.  Appl icabi l i ty  of the federal antidegradation 
pol icy does not depend upon the type of proceeding involved, and 
the re fo re  does not depend upon whether changes in water qual i ty  
a r e  authorized beforehand or accepted a f t e r  the f ac t .  

Basin planning decisions may t r igger  the appl icabi l i ty  of the 
federal  ant idegradat ion policy, even i f  no change i n  water 
qual i  t y  ob j ec r i  ves i s  proposed. For example, changes i n  
di scnarge prohib i t ions  or  other  changes i n  implementation 
measures mqy cause a reduction i n  water qual i ty .  EPA guidance on 
t h e  federal  anridegradat ion pol icy indicates  t h a t  the 
requirements of the  pol icy must be s a t i s f i e d  i f  changes i n  
wasteload a l loca t ions  would r e s u l t  i n  a lowering of water 
qual i  ty .  EPA, Questions & Answers on: Anti degradati on 8. 

EPA regula t ions  do not specify the precise method by which a 
s t a t e  must  implement t h e  federal  antidegradation policy. See 40 
C.F.R. S131.12(a). The S t a t e  should seek t o  integrate  the prlicy 
i n t o  i t s  own procedures. In California ,  where s t a t e  law 
emphasizes comprehensive planning and coordination of a l l  factors  
t h a t  a f f e c t  water qual i t y ,  the federal antidegradation policy 
snould be considered a s  pa r t  of planning decisions to  the extent 
possible .  See genera l ly ,  Recommended Changes i n  Water Quali ty  
Control , Final Report of the Study Panel t o  the California State  
Water Resources Control Board, Study Projec t ,  Water Quali ty  
Control Program 4-5 (1969). In many cases,  however, i t  would not 
be poss ib le  t o  apply t h e  federal  ant i  degradati on policy, except 
as the most general guidance, as  part  of basin planning 
decisions.  

Water qual i t y  control  plans must es tab l i sh  water qual i r y  
objec t ives  which a re  general ly applicable t o  a body of water or 
t o  segments of t h a t  body of water. For l a rge  bodies of water 
such as  t h e  waters of t h e  Pac i f ic  Ocean within the boundaries-of 
the S t a r e ,  or f ~ rstreams w i t h  numerous t r i b u t a r i e s ,  ir  i s  not 
possible  t o  i d e n t i f y ,  as  pa r t  of water qual i ty  planning, a l l  
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areas where ex i s t ing  water qual i ty  may be higher than a proposed 
water qual i ty  objec t ive .  Moveover,' the potential social and 
economic benef i t s  of discharges which might reduce water qual i ty  
of ten wi 11 be too specula t ive  t o  be given consideration as  part  
of warer qual i ty  planning for  l a rge  areas. Tine State  and 
Regional Boards can and should focus t h e i r  a t tent ion on 
es tab l i sh ing  objec t ives  for  those s i tua t ions  where objectives are 

' most'needed t o  assure protection of beneficial uses, posrponing 
u n t i  1 1 a t e r  s i  te-speci f i c approvals the determination whether 
discharges i n  a p a r t i c u l a r  area should be allowed to  reduce water 
qual i ty  to the level  s e t  by these objectives.  For example, new 
object ives could be adopted for  toxic pol lutants  tha t  apply 
throughout a region, or even statewide, even though many areas 
will have be t t e r  water qual i ty  than t h a t  required by those 
object ives.  The new objec t ives  would establ ish a f loor ,  but 
water qual i ty  would not  be permitted t o  be reduced t o  the level 
s e t  by the new objec t ives  without a s i te -spec i f ic  application of 
the federal ant idegradat ion policy. 

I f  the S ta re  and Regional Boards a re  aware t h a t  a cnange i n  water 
qua1 i ty standards or  implementation measures would permit 
spec i f lc  pro jec ts ,  t h e  app l i cab i l i t y  of the federal 
antidegradation pol icy  t o  tne changes i n  water quality caused by 
those pro jec ts  should be considered. The Sra te  and Regional 
Boards should pay p a r t i c u l a r l y  close at tent ion t o  the 
requirements of the federa l  ant i  degradation pol icy when water 
qual i ty  control plan amendments are  sought i n  order t o  permit a 
pa r t i cu la r  discharge, a reduced level  of t r e a t r e n t ,  or 

e. development within a p a r t i c u l a r  area. 

2. Permitting 

The federal ant idegradat ion policy will most frequently be 
applied in individual permitting decisions, including issuance of 
waste discharge requirements and NPDES permits. A proposed 
waiver of waste discharge requirements would also be subject t o  
t h e  federal  ant idegradat ion policy i f  the waiver would r e su l t  i n  
a 1 oweri ng of surf  ace water qual i ty .  

-F0.r example, waste discharge requirements fo r  new discharges or 
,expansion of ex i s t ing  di scharges ord inar i ly  will require 
preparation of an anlysi s applying the federal anti degradation 
policy. EPA, Questions & Answers on: Antidegradation 6. . Of 
cour se ,  i f  the i s su res  have already been analyzed in detail  as 
pa r t  of a water qua l i ty  control plan amendment, i t  will not be 
necessary t o  prepare a 'new analys is  for issuance of waste 
discharge requirements. . . 

The federal  ant idegradat ion policy will a lso apply t o  some 
cleanup and abatement orders  and remedial action plans. Wnere 
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cleanup order  i s  issued in response t o  changes i n  surface water 
qua l i ty ,  which occurred a f t e r  the  1975 ef fec t ive  date of the 
federal  ant idegradat ion policy, but the board issuing the order 
decides not t o  require  a return t o  the preexisting water qual i ty ,  
t h e  decis ion t o  allow lower cleanup l eve l s  should be j u s t i f i e d  i n  
accordance with the  federal  antidegradation policy. Where a 
cleanup order is  d i r ec t ed  towards imnediate or short-term cleanup 
opera t ions ,  postponing unt i l  l a t e r  any determination of the 
u l t imate  cleanup leve l  required, application of tne federal 
anridegradation pol icy mqy a1 so be postponed. 

The federa l  ant idegradat ion policy should a lso  be addressed in 
water r i g h t  proceedings, including issuance of water r igh t  
permits,  i f  the r e s u l t  of those proceedings would be t o  allow a 
lowering of surface water qual i ty  which existed a f t e r  the 1975 
e f f e c t i v e  date of tne federal  an t ide~rada t ion  ~ o l i c v .  See EPA 
kegion 9 ,  Guidance on implementing t s e  ~ n t i d e ~ ; a d a G o n  Provisions 
of 40 C.F.R. 131.12 a t  4 .  

3. Waivers and Exceptions 

The federa l  ant idegradat i  on pol icy is  a lso  applicable t o  special 
proceedings concerning proposed waivers or  exceprions from 
otherwise applicable water qual i t y  objecti  ves or control 
measures. Examples include proposed Ocean Plan exceptions. See 
gene ra l ly ,  S t a t e  Board, Water Quali ty  Control Plan, Ocean haters  
of Ca l i fo rn ia  11 (1983).  

Ordinar i ly ,  provisions of the Clean Water Act which allow for  
variances of treatment requirements should nor be interpreted t o  
exempt the  discharge from the federal ant i  degradation pol icy  
See, e.g., S t a t e  Board Order No. WQ 86-17 a t  19-20; EPA Kegion 9,  
Guidance on Implementing the  Antidegradation Provisions of 40 
C.F.R. 131.12 a t  2. The only exception i s  for waivers of 
e f f l u e n t  l imi t a t ions  f o r  thermal discharges, pursuant ro Section 
316(a) of  the Clean Water Act. 33 U.S.C. §1326(a). EPA guidance 
i n d i c a t e s  t h a t  l i m i t a t i o n s  developed under Section 316 of the 
Clean Water Act take precedence over any requirements of the 
federal  ant idegradat ion policy tha t  would otherwise apply. EPA, 
Questions & Answers on: Antidegradation 11; see 40 C.F.R. 
§131.12(a)(41. 

I1 . The 'Three-Part Tes t  

Where the  federal  ant idegradat ion pol icy applies ,  i t  does not absolutely 
prohib i t  any changes in water qual iry.  The policy requires that.any 
reductions i n  water qual i t y  be j u s t i f i e d  consis tent  with tine three-part -
t e s t  es tab l i shed  by the  policy. S t a t e  Board Order No. WQ 86-17 a t  20. 
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Whether reduct ions i n  rece iv ing  water qual it y  may be permitted consistent 
w i t n  the federal  anridegradat ion p o l i c y  of ten w i l l  depend upon the 
condi t ions e x i s t i n g  i n  tne spec i f i c  waters affected, and the benef i ts  o f  
the proposed discharge. This si te-speci f i c  balancing i s  consistent w i th  
tne scheme establ ished under the Porter-Cologne Warer Qual i t y  Control Act 
f o r  se t t i ng  water qual i t y  ob jec t ives  i n  issuing waste discharge 
requirements, or s e t t i n g  cleanup l e v e l s  i n  cleanup and abatement orders. 

""See C a l .  Water Code SS13263, 13304. "Judicious ac t ion  by ' the  regional - , -. 

boards, based on t i e  f ac t s  o f  d i f f e r e n t  cases and d i f f e r e n t  areas, i s  the 
key to '  establ i shment o f  water qual ity object ives and waste discharge 
requirements ." Recommended Changes i n  Water Qual i t y  Control , Final  
Report o f  the  Study Panel t o  the  C a l i f o r n i a  State Water Resources Control 
board, Study P ro jec t ,  Water Qua l i t y  Control Program, Appendix A a t  30. 
Sim i la r  considerat ions govern when p o l l u t i o n  i s  esrab l i  shed and hence 
govern de terminat ion  o f  appropriate cleanup leve ls .  See id .  [note on 
d e f i n i t i o n  o f  " p o l l u t i o n "  ). 

A. Instream Ures 

The f i r s t  pa r t  o f  the t e s t  establ ished by the federal antidegradation 
p o l i c y  requ i res  t h a t :  "Ex is t ing  insrream water uses, and the level  
o f  water qual i t y  necessary t o  p ro tec t  tine exi s t i n g  uses shal l  be 
mainrained and protected." 40 C.F.R. S131.12ia) l l ) .  Tnis par t  o f  
the  t e s t  i s  intended t o  es tab l i sh  an "absolute requirement t ha t  uses 
at ra ined must be maintained." 48 Fed. Reg. 51409 (Nov. 8, i983). 

EPA has provided more guidance on tne requirement f o r  protect ion o f  
instream b e n e f i c i a l  uses than on any other aspect o f  tine federal 
ant idegradat ion pol i c y .  See EPA, Questions & Answers on: +, 	 Ant idegradat ion 2-7. I n  l a r g e  measure, t h i s  pa r t  o f  the federal 
ant idegradat ion p o l i c y  serves t o  re in fo rce  tine requirements o f  other 
appl icable EPA Water Qual it y  Standards regulat ions. See 40.C.F.R. 
55131 - 2 ,  131. l o ,  131.11. 

I n  general, the Sta te  must assure f u l l  protect ion o f  ex is t ing 
Instream bene f i c i a l  uses, inc lud ing  the neal t h  and d ivers i ty  o f  
aquaric l i f e .  Reductions i n  water q u a l i t y  should not  be permitted i f  
the change i n  water q u a l i t y  would ser iously  harm any species found i n  

- .  	the water, other than a species whose presence i s  aberrational. EPA, 
Questions & Answers on: A n t i  degradation 3. 

I n  general, the.requirement t h a t  ex i s t i ng  instream uses be protected 
i s  not s a t i s f i e d  i f  e x i s t i n g  ins t reambenef ic ia l  uses w i l l  be 
impaired, even f o r  a po r r i on  o f  a water body. Id .  a t  5. EPA 
recognizes a n  exception f o r  f i l l  operations, which necessarily w i l l  
preclude cont inued use o f  the f i l l e d  area by aquatic species. The 
other two par ts  o f  the three-par t  t e s t  establ ished by the federal 
ant idegradat ion p o l i c y  s t i l l  apply t o  fi l l operations. Id. Similar-.. -
considerat ions may requ i re  some f1ex ib : l i t y  i n  applying t l i e  federal 
ant idegradat ion p o l i c y  t o  areas flooded by new reservoirs.  While it 
may be possib le t o  p ro tec t  a cold water f i shery  i n  a port ion of the 

t .  .;; 
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r e se rvo i r  , maintaining condit ions fo r  a cold water f ishery throughout 
the  r e s e r v o i r ,  including i t s  shallowest waters, may not be feasible .  
The water qual i ty  necessary t o  f u l l y  protect instream beneficial uses 
should still  be protected i n  other  portions of the waterway 
downsrream of the  r e se rvo i r .  

Public I n t e r e s t  Balancine .. ,. . .. . 

Where water qua l i ty  i s  higher than necessary t o  protect  existing -
insrream benef ic ia l  uses,  t h e  second part  of the t e s t  applies. This 
p a r t  of the  t e s t  allows reductions in water qua l i ty ,  so long as 
ex i s t ing  instream uses a re  protected,  i f  the  S t a t e  finds " tha t  
a l l  owing lower water qua1 i t y  i s  necessary t o  accommodate important 
economic or  social  development in  the area i n  which the waters are 
locared." 40 C.F.K. S131.12(a)(2) .  

EPA has provided r e l a t i v e l y  l i t t l e  guidance on how t h i s  par t  of the 
t e s t  should be appl ied ,  except t o  indicare t h a t  the meaning of the 
t e s t  "wil l  evolve tnrough case-by-case application" by the State.  
EPA, Questions & Answers on: Antidegradation 8. 

This  p a r t  of t h e  federal  antidegradation policy may best be viewed as 
a balancing t e s t .  The g rea t e r  the impact on water qual i ty ,  tine 
grea ter  t h e  j u s t i f i c a t i o n  i n  terms of economic or social development 
necessary t o  j u s t i f y  the change. The burden of proof, t o  demonstrate 
t h a t  t h e  change in water qua l i ty  i s  j u s t i f i e d ,  should be on the 
pro jec t  proponent. See S r a t e  Board Resolution No. 68-16; EPA Region 
9 ,  Guidance on Implementing t h e  Anti degradation Provisions of 40 
C.F.P.. 9131.12 a t  9. 

The requirement t h a t  the change be j u s t i f i e d  based upon "importan: 
economic or  soc ia l  development in  the  area" i s  intended t o  convey the 
level of j u s t i f i c a t i o n  required. EPA, Questions & Answers on: 
Antidegradation 8. Cost savings t o  the discharger ,  standing a1 one, 
absent a demonstration of how tnese savings a re  necessary ro 
accomnodate important soc ia l  and economic development, are  not 
adequate j u s t i f i c a t i o n .  S t a t e  Board Order No. W Q  86-17 a t  22 n. 10. 

The requirement t h a t  the  development accomnodated by a change i n  
water qua l i ty  be important " i n  the area i n  which the  waters are 
located" i s  intended t o  assure  t h a t  development be imporrant within 
the  general a r ea ,  not just t o  a small segment of the local 
population. The analys is  used t o  determine whether the change in 
water qua l i ty  i s  j u s t i f i e d  therefore  should focus on impacts on the 
comnunity; i f  t h e  j u s t i f i c a t i o n  offered for  a change in waxer quality
i s  t n a t  i t  makes a p a r t i c u l a r  development proposal feas ib le ,  the 
importance of t h a t  development within the general area should also-be 
analyzed. Tne reference t o  economic developrent " in  the area" should 
not be read t o  preclude considerat ion of important development a t  
l oca t ions  t h a t  a re  f a r  away from the affected waters ,  so long as i t  
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i s  demonstrated t h a t  the change i n  water qual i ty  i s  i n  f ac t  necessary 
t o  accomnodate t h a t  developmenr. 

The S ta t e  has some f l e x i b i l i r y  t o  determine what kinds of impacts 
c o n s r i t u t e  "important economic or social development" t h a t  may 
j u s t i f y  changes i n  water qual i ty .  For example: 

.-.- o 	 Accomnodating exis t ing  devel opment-may. be used as  a j u s t i f i ca t ion  
f o r  changes in water qual i ty .  I f  major employer within the 
comnuniry could not a f ford  t o  keep i t s  plant  i n  operation without 
a relaxat ion of treatment requirements, t h a t  may jus t i fy  a 
1 owering of recei ving water qual i ty.  

o 	 Important water developwnt and water conservation projects may 
be considered r o  be important social and economic developmenr 
t n a t  j u s t i f y  a lowering of water quality.  See generally Cal. 
Water Coae 513000. 

o 	 Environmental pro tec t ion  may cons t i tu te  important social 
development, j u s t i fy ing  a change i n  water qual i ty ,  even i f  no 
o ther  social  or  economic bene f i t s  t o  the community are 
aemonstrated. I f  a discharge point i s  moved t o  l e s s  sensi t ive 
waters,  the  improvement in  water quality a t  the original 
discharge point  may j u s t i f y  the reduction in water quality ar tne 
new discharge point. 

Of course, the  degree t o  which developmnt must be important i n  order 
t o  j u s t i f y  a change in water qual i ty  wil l  depend on the extent t o  
wnich water qual i ty  will be lowered. Thus, even where a new, 

+: 	 expanded or re1 ocated di scharge i s  c lear ly  j u s t i  f i e d ,  the balancing 
required by the second pa r t  of the federal antidegradation pol icy 's  
three-part  t e s t  may requi re  a higher level of treatment than would 
orherwi se be required by applicable Clean Water Act requirements. 
Conversely, r e l a t i  vely small changes in water qual i t y  should not 
requi re  the level  of j u s t i f i c a t i o n  needed for greater changes. EPA 
intends thar  the  federal  antidegradation policy be applied so as t o  
requi re  t h a t  developmnt have a r e l a t ive ly  high level of importance 
i n  order  t o  j u s t i f y  a lowering of water quality. But the.  policy 
should not be in t e rp re t ed  t o  require t h a t  a project  provide a major 
source of. new housing o r  employment i f  only a very small discharge or .- .. 

a minor increase i n  an ex i s t ing  discharge i s  proposed. 

Obviously, the information needed t o  apply t h i s  par t  of the federal 
ant idegradat ion policy wil l  vary accord'ing t o  the part icular  case. 
See EPA Region 9,  Guidance on lmplemenring the Anti degradation. 
Provisions of 40 C.F.R. 131.12 a t  10. Detailed water quality and 
economic analyses should be required only i f  the degree of water 
qua l i ty  change i s  s i g n i f i c a n t .  Id. a t  6. EPA Region 9 has issued -
guidance indica t ing  the information i t  zxpects t o  be provided i n  
cases requir ing de ta i led  analyses,  but the information requirements 
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wi l l  vary according  t o  t h e  type of project ,  receiving water impacts, 
and the  nature of t h e  soc ia l  or  economic development made possible by 
the  pro jec t . ,  Id. a t  9-11. The analyses should include consideration 
of a1 t e r n a t i v e s  t h a t  would reduce water qual i ty  impacts. Id. a t  10. 
Urdinari 1 y ,: t h e  information necessary, t o  apply the federal antide- 
gradat ion pol icy wi l l  b e  provided as  'par t  of the environmental 
documentation prepared fo r  a' project .  See. general ly 14 Cal . Acbtlin. 

- 'Code 5s '15064;"'151'25, 35126,15252.  Where the  'State,  and Regional' '-

Boards p a r t i c i p a t e  i n  determining xhe scope of environmental 
documentation, and the  federal  an t i  degradation policy appl ies t o  a 
p r o j e c t ,  	the  Boards should seek t o  ensure thaz the  requirements of 
the  federal  .antidegradation policy will  be analyzed. bee, e.g., id .  
515082(b)( l ) .  Where changes i n  water qual i ty  a re  proposed to  
actomnodate changes i n  land use, t h e  S t a t e  and Regional Boards should 
t ake  i n t o  considerat ion the po l i c i e s  establ ished '  under the appliable 
general plan, prepared by t h e  . local c i t y  or county pursuant t o ,  the 
S t a t e  Planning and Zoning Law, Cal. Gov't Code 965000 e t  seq., and 
the  plans of any regional ,  s t a t e  or i n t e r s t a t e  agency with 
, r e spons ib i l i t y  f o r  land use planning i n  m e  area. 

The federa l  a n t i  degradation pol icy spec i f ies  t h a t  reductions i n  water 
q u a l i t y  may be permitted only a f t e r  compliance with a l l  applicable 
requirements fo r  public pa r t i c ipa t ion  and intergovernmental 
coordinat ion.  40 C.F.R. 5131.12(a)( 2 ) .  The pol icy  also specif ies  
t h a t  a l l  other  appl icable  Clean Waxer Act requirements for point 
source discharges, and "a l l  cost-effective and reasonable best 

3. 	 management p rac t i ces  f o r  nonpoint source control"  shall  be achieved. 
Id.  These r e q u i r e m n t s  a re  impl i c i t  i n  the requiremnt tha t  cnanges 
in water qua l i ty  must be "necessary t o  accomnodate important economic 
or soc ia l  development." Id. The necessity for  a change i n  water 
qua l i ty  has not  been demonstrated t o  the extent  t h a t  other a p p l i c ~ b l e  
Clean Water Act requirements' have not been followed. Nor has the 
necess i ty  for  a change in water qual i ty  been demonstrated t o  the 
e x t e n t  t h a t  reduct ions i n  water qual i ty  could be avoided by 
reasonable and cos t - e f f ec t ive  control measures. 

C. Outstanding National Resource waters 

The t h i r d  p a r t  of  the  t e s t  establ ished by the  federal antidegradation 
policy r equ i re s  t h a t  tite water qual i ty  of waters which con'stitute an 
outstanding National resource be maintained and protected. 40 
C.F.R. §131.12(al(3).  This p a r t  of the t e s t  has only limited 
appl i cabi l  i t y ,  but where i i  i s  appl icable,  i t  'is very r e s t r i c t i  ve. 
N O  permanent o r  long-term reduction i n  water qual i ty  i s  allowable i n  
a reas  given special  protect ion as  outstanding National resource 
waters.  48 Fed. Reg. 51402 (Nov. 8 ,  1983). 

- .  _ 
To da te ,  only a small number of water bodies have been formally 
designated as outstanding National resource waters. The only 
Ca l i fo rn ia  water so designated i s  Lake Tahoe. but other California 
waters almost c e r t a i n l y  qua1 i fy. 
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Outstanding National resource waters are "waters o f  exceptional 
recreat iona l  or ecological s igni f icance."  Id. The category may 
inc lude waters o f  except iona l ly  hign qua l i t y .  48 Fed. Reg. 514Uil 
(Nov. 8, 1983). Outstanding National resource waters may also 
inc lude:  

. . . .  :. 	 ''water bodies which are. important, unique, .or - . . . . .  . . . . . . . . . .  -
sensi r i v e  eco log ica l l y ,  bu t  whose water qua l i t y  as 

. 	 measured by t r a d i t i o n a l  parameters (d issolved 
oxygen, pH, e t c . )  may not be p a r t i c u l a r l y  high or 
whose character 'cannot be adequately described by 
these parameters." Id .  

The most obvious candidates f o r  designation as outstanding National 
resource waters are P a c i f i c  Ocean warers designated as areas o f  
specia l  b io log i ca l  s ign i f i cance.  The Ocean Plan already sets 
requirements fo r  p ro tec t ion  o f  these areas t h a t  are consistent w i th  
t h e  s t r i c t  requirements f o r  p ro tec t ion  o f  outstanding National 
resource waters. See State Board, Water Q u a l i t y  Control Plan, Ocean 
Waters o f  C a l i f o r n i a  9 (1983). 

Other possib le candidates f o r  designat ion as outstanding National 
resource waters inc lude s ta te  and fede ra l l y  designated w i ld  and 
scenic r i v e r s ,  and tne waters o f  s tate and federal wilderness areas, 
parks, and w i l d l i f e  refuges. Waters are not necessari ly outstanding 

*,' 	 Nat ional  resource waters simply because they are i n  one o f  these 
categor ies.  Nor should waters outside these areas be excluded from 
considerat ion.  But waters i n  these areas should be given special 
considerat ion t o  determine whether they should be designated as 
outstanding National resource waters. 

Outstanding National resource waters may be designated as par t  of 
adoption or armament o f  water qua l i t y  contro l  plans. See, e-g., 
S ta te  Board, Lake Tahoe Basin Water Q u a l i t y  Plan 37. See generally 
Cal . Water Code $13241(b ). 

Even i f  no formal designat ion has been made, i nd i v idua l  permit 
decis ions should not  a l low any lower ing o f  water qua l i t y  fo r  waters 
which, because o f  the exceptional recreat ional  and ecological 
s ign i f i cance,  should be given the special  protect ion assigned t o  
outstanding National resource waters. See general ly id .  §13263(a) 
(water qua1 it y  standards may be set when waste discharge requirements 
are  issued, so long as those stanaards are no less  st r ingent  than any 
standards' set  by the appl icable water q u a l i t y  contro l  plan).  
Accordingly,  the State and Regional Boards snould consider, as par t  

-
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of individual  permit dec is ions ,  whether the affected waters should be 
designated ,as outstanding National resource waters. 

111. Related Doctrines 

The federa l  ant idegradat ion pol icy appl ies  i n  addi t ion to any other 
appl icable  requiremenrs of s t a t e  and federal law. Even where a lower 
level  of t reatment  would be cons i s t en t  with The 'federal antidegradation 
pol icy,  a l l  o ther  appl icable  regulatory requirements s t i l l  must be 
s a t i s f i e d .  See, EPA, Questions & Answers on: Antidegradation 7-9. 

In p a r r i c u l a r ,  t h e  ant i  -backs1 iding requirements of the federal Clean 
Water Act of ten wil l  apply i n  cases where the federal antioegradation 
policy i s  appl icable.  

S t a t e  Board ,Resolution No. 68-16, which incorporates the federal 
an t i  degradation pol icy,  may provide the basis  for  additional requirements 
i n  s p e c i f i c  cases .  

' A. Anti -backs1 i di n 3  

"Backs1 iding" r e f e r s  t o  reductions in treatment leve ls  required by 
NPDES permits. , EPA regula t ions  l i m i t  the circumstances under which 
modified or reissued permits may s e t  l e s s  s t r ingen t  eff luent  
l i m i t a t i o n s  than required by previous permits. 40 C.F.K. 
§S122.44(1 ), 122.62. The Water Qual i ty  Act of 1987 includes 
provisions intended t o  c l a r i f y  t h e  Clean Water ~ c t  ' s  anti-backs1 iding +.' requirements. See Clean Water Act 5402(0),  33 U.S.C. $1342(0). 

The new ant i  -backs1 iding provisions generally prohibit  relaxation of 
e f f  1 uent 1 imi t a t ions  previously establ ished on the basis of best 
professional  judgment. I d .  5402(0)(1) ,  33 U.S.C. §1342(o)( l) .  B u t  
the  p roh ib i t ion  does not apply i f  any of f ive  l i s t e d  exceprions i s  
appl icable.  Id.  5 4 0 2 ( o ) i 2 ) ,  33 U.S.C. 51342(0)(21. 

The ant i-backsl iding requirements of the Clean Water Act are 
t r igge red  by changes i n  the e f f l u e n t  l imi ta t ions  required by the 
d i scha rge r ' s  NPDES permit, not by changes i n  the level of treatment 
ac tua l ly  achieved o r  by changes i n  receiving warer quality. For 
example, an indus t r ia l .  discharger  who fa i l ed  t o  in s t a l l  and operate 
t rea tment  sysrems required by the  d ischarger ' s  NPDES permit 
o r d i n a r i l y  could not obtain a relaxat ion o f  e f f luent  l imitat ions,  
even though t h e  . federal  an t i  degradati  on policy would not apply. See 
id .  § 4 0 2 ( 0 ) ( 2 ) ( E ) , 33 U.S.C. §1342(0 ) (2 ) (E) .  On the other hand, new 
o r  expanded discharges o rd ina r i ly  will  not be subject ro the an t i -  
backsl iding provisions.  . . 

.. 

The 'new an t i  -backsliding provisions also specify l imitat ions on when 
water q u a l i t y  based e f f l u e n t  l imi t a r ions  may be relaxed. See i d .' 

540&(0) ,  33 U.S.C. 51342(0) .  I f  applicable water standards are n o t  
being achieved, a re laxa t ion  of water qual i ty  based eff luent  
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' l imi t a t ions  may be permitted i f  the new e f f luen t  l imitat ions are 
cons is ten t  with a revised waste load al locat ion wnich will achieve 
water qual i ty  s tandards.  See id. $303(d)(4) (A) ,  33 U.S.C. 
fj13131d)(4)( A ) .  I f  a l l  o ther  applicable water qual i ty  standaras are 

. 	 being achieved, water qua l i ty  based e f f luen t  l imi ta t ions  may be 
relaxed i f  the  re laxa t ion  i s  cons is ten t  w i t h  t h e  federal antidegra-
dation policy. Id. 5303(d ) (4 ) ( t l ) ,  33 U.S.C. 41313(d)14)(H).-. ,, , . . . .. . .  . . . ,  - -	 . . ..- - . 

B. Sta te  Board Kssolution No. 68-16. 

S ta t e  board Resolution No. 68-16 establ ishes s imi lar  r equ i rekn t s  to  
the federal an t i  degradation policy. The S ta t e  tloard adopted 
Resolution No. 68-16, as  pa r t  of s t a t e  policy for  water quality 
con t ro l ,  in response t o  a 1968 Departmenr. of In t e r io r  d i rec t ive  
c a l l i n g  for aaoption of s t a t e  pol icies .  S e  generally Zener, The 
Federal L a w  of Water Pol lu t ion  Control, published i n  E .  Dolgin 8 1.. 
Liuilbert, Federal Environmental Law 721-23 (1974). That I n t e r i o r .  . 

Department d i r e c t i v e  l a t e r  became the basis  of the  federal 
antidegradation policy promulgated by EPA i n  1975. EPA, Questions & 
Answers on: Anti degradation 1. 

Like the federal  ant idegradat ion policy, State  Board Resolution No. 
68-16 i s  t r iggered  by changes i n  water quality.  but the s t a t e  policy 
has broader app l i cab i l i t y .  I t  applies t o  a l l  waters of the S ta te ,  
not just waters of the  United States .  See S t a t e  Board Resolution 
No. 68-16; S t a t e  Board Order No. WQ 86-8. Sxate Board Resolution 
No. 6B-16 a l so  appl ies  t o  cnanges i n  water qual i ty  which occurred 
a f t e r  i r s  1968 adoption da te ,  not j u s t  t o  changes which occurred 

s,' a f t e r  the  federal  ant idegradat ion policy took e f f e c t  i n  1975. 

Where the federal  ant idegradat ion policy does not apply, the 
requirements of S t a t e  Board Order'No. 68-16 are l e s s  specif ic  than 
the three-part  t e s t  Set  by the federal antidegradation policy. See 
S t a t e  Board Order N O .  WQ 86-17 a t  19. 

Where the federal ant idegradat ion po1i;cy does apply, both the three- 
p a r t  t e s t  e s t ab l i  sned by the  federal antidegradation policy an0 the 
express requirements of Staxe board Resolution No. 68-16 snould be 
considered. Id. a t  23 n .  11. In some cases,  application of tne 
three-par t  t e s t  es tab l i shed  by tne federal policy may not fu l ly  
s a t i s f y  the requirements of S t a t e  Board Resolution No. 68-16. For 
example, the S t a t e  's  pol icy  expressly provides. for  reasonable 
protect ion of potent i  a1 benefi c i  a1 uses; the federal antidegradation 
policy does not.  See S t a t e  Board Resolution .No. 68-16; EPA, 
Questions & Answers M: Antidegradation 12. hut c f .  40 C.F.R. 
5131 . lo($)  (requirement,  independent of the federal  antidegradation 
pol icy ,  fo r  analysis  of the a t t a i n a b i l i t y  of instream beneficial 
u ses ) .  In a l l  cases where the  federal anridegradation policy i s  
appl icable ,  S t a t e  board Resolution No. 68-16 requires  thar ,  a t  a 
mi nitTI~m, tne three-parr  t e s t  establ ished by the federal 
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antidegradation policy must be sa t i s f i ed .  State board Order No. NQ 
86-17 a t  17-18. 
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QUESTIONS AND ANSWERS ON ANTIDEGPADATION 

INTRODUCTION 

This  document p rov ides  guidance on t h e  an t ideg rada t ion  
p o l i c y  component o f  water  q u a l i t y  s t a n d a r d s  and its a p p l i c a t i o n .  

, 	 The document beg ins  wi th  t h e  t e x t  o f  t h e  p o l i c y  a s  s t a t e d  i n  t h e  
water q u a l i t y  s t a n d a r d s  r e g u l a t i o n ,  40 CFR 131.12 (40  FR 51400, 
November 8, 19831, t h e  p o r t i o n  o f  t h e  Preamble d i s c u s s i n g  
t h e  a n t i d e g r a d a t i o n  p o l i c y ,  and t h e  response  t o  comments 
g e n e r a t e d  du r ing  t h e  p u b l i c  comment p e r i o d  on t h e  r e g u l a t i o n .  

The document t hen  uses  a q u e s t i o n  and answer format  
to  p r e s e n t  in format ion  about t h e  o r i g i n  of t h e  p o l i c y ,  t h e  
meaning of v a r i o u s  terms, and its a p p l i c a t i o n  i n  both g e n e r a l  
terms and i n  s p e c i f i c  examples. A nunber of t h e  q u e s t i o n s  
and answers a r e  c l o s e l y  r e l a t e d :  t h e  r e a d e r  is advised t o  
c o n s i d e r  t h e  document i n  its e n t i r e t y ,  f o r  a  maximum under- 
s t a n d i n g  of t h e  p o l i c y ,  r a t h e r  t han  t o  focus  on p a r t i c u l a r  
answers  i n  i s o l a t i o n .  While t h i s  document obviously  does 
n o t  a d d r e s s  e v e r y  ques t ion  which c o u l d  a r i s e  concerning t h e  
p o l i c y ,  we hope t h a t  t h e  p r i n c i p l e s  it sets o u t  w i l l  a i d  t he  
r e a d e r  i n  apply ing  the p o l i c y  i n  o t h e r  s i t u a t i o n s .  Addi t iona l  
gu idance  w i l l  be developed concerning t h e  a p p l i c a t i o n  of t h e  
a n t i d e g r a d a t i o n  p o l i c y  a s  i t  a f f e c t s  p o l l u t i o n  from nonpoint  
s o u r c e s .  Since Congress is a c t i v e l y  cons ide r ing  amending the  
Clean Water Act t o  p rov ide  a d d i t i o n a l  programs f o r  t h e  c o n t r o l  
o f  nonpoint  s o u r c e s ,  EPA w i l l  a w a i t  t h e  outcome of congres s iona l  
a c t i o n  be fo re  proceeding  f u r t h e r .  

EPA a l s o  h a s  a v a i l a b l e ,  f o r  p u b l i c  in format ion ,  a summary 
o f  e a c h  S t a t e ' s  a n t i d e g r a d a t i o n  p o l i c y .  For h i s t o r i c a l  
i n t e r e s t ,  l i m i t e d  cop ie s  a r e  a v a i l a b l e  of a Compendium of 
Department of t h e  I n t e r i o r  S t a t emen t s  on Non-Degradation of 
I n t e r s t a t e  Waters, August, 1968. Informat ion on any a s p e c t  
of t h e  water  q u a l i t y  s t anda rds  program and cop ie s  of  t h e s e  
documents may be ob ta ined  from: 

David Sabock, Chief 
S t anda rds  Branch ( WH- 585 )  
O f f i c e  of Water Regu la t ions  and S tandards  
Environmental  P r o t e c t i o n  Agency 
401 M. S t r e e t ,  S.W. 
Washington, D.C. 20460 

This  document is des igna t ed  a s  Appendix A t o  Chapter 2 -
Genera l  Program Guidance ( a n t i d e g r a d a t i o n )  .of t he  Water Q u a l i t y  
S t anda rds  Handbook, December 1983. 

/;/~ames M. Conlon, Acting Di rec tor  
, O f f i c e  of Water Regula t ions  

/ and S tanda rds  
. _ I  
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(a)The State shall develop and adopt 
a atatewide antidegradation policy and 
identify the methods for implementing 
such policy pursuant to this subpart. The 
antidegradation policy and 
implementation methods hall. st a 
minimum, be consistent with the 
following:

PIExisting instnem water uses and 
thelevel of water quality necessary to 
protect the existing uses shall be 
maintained and pmtected. 

(2) Where the quality of the waters 
exceed levels necessary to support 
propagation of fish, shellfish, end 
wildlife and recreation in and on the 
water. thni quality shr~li be maintnined 
and protected unless tine State finds. 
ofter full satisfaction of the 
~nternnvernmental coordination and 
publw, pariiciprtion ~:dviaions of tho 
State's conli~uing plil::riinn proccss, lhat 
allowirrg lower waier quaKG is 
necessary to accommodate importunt 
economic or social development in the 
area in which the waters are located. In 
allow in^ such degradation or lower 
water oualitv, the Stnte s h ~ l l  assure

~ ~ ~ - ~ .  
water qxiiity adequate lo protect 
existing 11ses fully. Fur!+er, the State 
shall assure that there shall be a&ieved 
the highest atatutorv and renuletoru 
requtr;?ments lor alinew anld existing 
point sources and all cost-effective and 
reusonable heat manrecment practices 
for nonpoinl source cuntrol. 

(3)where high quality waters 
constitute an outstandina National 
resource, such as  waters-of National and 
State parks and wildlife refuges and 
waters of exceptional recreational or 
ecological significance. that water 
quality shall be maintained and 
pmtected. 
I41 In those cases where ootential r - ~~~ ~ 

wuter quality impairment associated 
with a thermal d~scharpe is involved, the 
antidegradation policyand 
implementing method shall be 
connistent with section 316 of the Act. 
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Anlidegmdotion Policy 
The oreamble to the ~rooosed ~ l l a  

diaeus;ad-...-..-- throe outions foi clianuinu the - -

existing sntide8re'dation policy. Opfion 
I. the proposed option, provided simply 
that uses attained would be maintained. 
O~t lon2 stated that not only would Uaas 
aihined be maintained but &at hi& 
quality watan. i.e. waters with quality 
better than that needed to protect fish 
and wildlife, would be msintained (that 
is, the existlng anlidwadation policy 
minus the "outatandlag natural msouroe 
waten" provision). Option 3 would have 
allowed changes ih an existlng use If 
maintaining that use would effectively 
prsvmt any future gmwth in the 
oommunity or if the benefita of 
maintaining the use do not bear a 
masanable relations hi^ to the costs. 

~ l t h o u ~ h l h e r ewaa bupport for 
Option 2, them was gnater aupport for 
muintnrr the full exiating policy. 
inciudl@ the provision outstanding 
National resource waten. Therefore, 
EPA has retained the existing 
antidegradation policy (Section 131.12) 
because it mom accurately reflects (he 
d e w  of water quality pmtection 
desired bv the vublic. and is consistent 
with the Boels ind  purposes o! the Act. 

In retainins the policy EPA made four 
changes. First, the provisions on 
maintaining and protecting existlng 
instream uaes and high queiity weters 
ware retained, but the senlances stating 
that no further water quality 
degradation which would interfere with 
or becorr ;njurious to existing instream 
uaes i- lowed were deleted. The -- ~-

delet .a weLmede beckse  the terms 
"in( .erew and "injurious" were subject 
to dsintarpretation as precluding any 
r .lvity which might even momenbrlly 

add ooiiutants to the water. Moreover. 
we deiiave the dcieted senter&e was 
intended mareiy as a restatement of the 
basic policy. Sincethe rewritten 
provieion, with the addition of a phrase 
on water aualllv described in the next 
sentence. itand; alone as expressing the 
basic thrust and intent of the 
antidegrodalion policy, we deleted the 
confusing phrases. Second, in 
D 131.lZ(a)(l) a phrase was added 
r e o u u h  that the level of water oualitv 
ne;essab to protect an existing i se  b; 
meinteined and protected. The previous 
policy required only that an existing use 
be muintainad. In 5 131.12(a)(2)a phrase 
was added that "In allowing such 
degradation or lower water qua8ty. L a  
Slate shall assure water quality 
adequate to protect existing uses fully". 
This means that the full use must 
continue to exist even if some channe in 
water oualitv mav be vermitted. ~ h i r d .  
in the bmt sinletice o i  8 13l.lZ(a)(2) the 
wording was changed from ".. . 
significant economic or social 
development. . ." to ". . . important 
economic or social development. . . ." 
In the context of tl. antidemadation 
policy the word ' .mportant~shngIhenr 
the intent of prutecung hiihtr quality 
watem. Althounh common uaane of the 
words may imdy otherwise, the correct 
definitions of the two terms indicate that 
the greeter degree of environmantal 
protection is afforded by the word 
"importent." 

~ourth.  P131.121a1131 dealin. with the . .. . 
designation of outstanding ~a r lona l  
resource watem (ONRW) was changed 
to provide a limited exception to the 
abkolule "no degradation requirement. 
EPA was concerned that waters which 
proparly could have been designated as 
CNRW were not being so designated 
Jecause of the fiat no degradation 
provision. and therefore were not being 
niven svecial vrotection. The no -
dagradatton provialon was sometimes 
interpreted as prohibiting any nctlvity 
(including tenlporary or short-term) from 
being conducted. States may allow some 
limited activities which result in 
temporary and short-term changes in 
water quality. Such activities are 
considered to be consistent with the 
intent and purpose of an ONRW. 
Therefore. WAhas rewritten the 
provision to reed ". . . that water 
quaiity snail be maintained and 
protected." and removed the phrase "No 
degradation shall be allowed. . . ." 

in i b  entirety. the ant~degrsdatiun 
policy repmeents a three-tiered 
approach to mntntaining nnd protecting 
iiiious levels of water quality and uses. 
At its base (Section ln.lz(a)(l)), all 
axisiing uses and the level of watcr 

aualitv nccessarv to nrotect those uses 
must 612maintained and protected. ?h,a 
nmvision establishes the nbnoluta tlnn.~~~--...
bf wat& quality in all wators of the 
United States. The second level (Section 
131.12(a)(2)) provides protection of 
actual water quality in areas where the 
quality of the waters exceed lcvals 
necessary to support pmpsgntiun uf fish. 
shellfish, and wildlife and recreation in 
and on the water ("fishable1 
swimmable"), There are provisiuns 
contained in this subsection to allow 
some limited water quality degradation 
after extensive public involvement. as 
long as the water quality remains 
adequate to be "fishable/swimrnable." 
Finally O 131.23(a)(3) provides special 
pmtaction of waters for which the 
ordinary w e  classifications and water 
quality criteria do not suffice, denoted 
"outstanding National resource water." 
Ordinarily most people view this 
subsection as protecting and 
maintaining the highest quality waters 
of the United Statea: that is clearly the 
thrust of the provision. It does, however, 
also offer special protection for waters 
of "scologic~l significance." These are 
water bodies which are important. 
unique, or sansitive ecologically, but 
whose water quality as measured by the 
traditional parameters (dissolved 
oxygen. pH, etc.) may not be particularly 
high or whose character cannot be 
adequately described by these 
parameters. 
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RESPONSE T O  PUBLIC COMHENTS 
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Antkle#mdolion Policy 
EPA'r propowl, whiah would have 

Ilmlted the antldenndatlon w l l c ~  lo lhe 
maintenance olel?istin. us&. ol& three' ~ ~~ ~~~ ~ ~ ~-~ 

alternative policy mt&ktPdasrJtbed 
in the preamble to lhe propowl nottcc, 
~ e n e n t e dextensive public comment 
EPA's response is de8crib.d In the 
Preamble to this final'rule and includes 
a msoonse to both the subatantlve and ~ ~ ~ ~ ~ ~~~ ~ ~~~~~~~ 

phll~sophical comnwnts offered. Publk 
comments overwhelmingly 8upporIed 
retention of the exlstIng policy and EPA - - .
did so in the final rule. 

EPA's resuonse lo several comments 
deallng wilh the antidsgrsdatlon policy. 
which were not discussed in the 
Preamble uadlmsced below. 

Option thmcontained in the 
.Aesncv'~~~muonalwould have allowed 

mahlainlng ixintlng h e r .  This'option 
wa8 sllher critlclzed for being illegal or  
.was supporled because it provided 
addltlgnal llaxibillty for economic 
amwth. The latter commentem believed 
ihetallmrsncas should be made for 
canfully defined exceptions to ihe 
absolute requirement that unes attained 
mwl be maintained. EPA rejncts this 
oontanlion as  b d w  toully inconsislent 
wilh lhe 8pirlt and Intent of both the 
Clean Water Act andthe underlying 
phllwophy of the antidegradatton 
policy. Moreover, although the Nency 
8paclflully asked for examples of 
wherethe exlrlirrs antldegradatlon 
policy had precluded growth, no 
exam~lenwere nmvlded. Therefore. 
whoui apart from technical legal 
concerns. there sppean to be no 
.iunlifi~ationfor adopting Option 3. 

iii 


Most critics or the pmposea 
antidegradetion policy objected to 
removina the uubllc's abilltv to s h o t  
dedsi- on h n h  nuallhr w i t e n  and "~~-~~~~ ~~~ ~ ~ 

outntanding national resource water#. In 
ettemptlnsio expleh how the proposed 
antidepndation uoliw would be 
imdemented the Fmimble to the 
om-ed rule stated that no oubllc r~ 

pariiclptlon would be necessary In 

cenain inalanm because no change 


was bsinn mude in a Stale's water 
~ ~ 

quality ctandnrd. Althoughlhal 
staement was technically accurate. it 
left the mintaken impression lhat all 
aublic onrticiuationwac removed from 
ihe dis;sasio;ls on high qualtly waten 
and that IS no! correcL A NPDES pennit
would have to be issued or a 208 plan
emand~d for any deterioration in wator 
qunlity to be "~rilowod. Bath actions 
require notlce and an opportunity for 
public comment. However. EPA retained 
the existing policy so  this.issue is moot. 
Other change# In the policy affecting 
ONRW an! discussed in the Preamble. 





pUESTIONS AND ANSWERS ON ANTIDEGRADATION 

1. WHAT I S  THE ORIGIN OF THE ANTIDEGRADATION POLICY? 

The b a s i c  p o l i c y  was e s t a b l i s h e d  on February  8 ,  1968, by 
t h e  S e c r e t a r y  o f  t h e  U.S. Department of  t h e  I n t e r i o r .  I t  
was inc luded  i n  EPA's f i r s t  wa te r  q u a l i t y  s t a n d a r d s  regula-  
t i o n  40 CFR 130.17, 40 FR 55340-41, November 28, 1975. I t  
was s l i g h t l y  r e f i n e d  and repromulga ted  as p a r t  o f  t h e  c u r r e n t  
program r e g u l a t i o n  p u b l i s h e d  on November 8 ,  1983 (48  FR 
51400, 40 CFR S131.12). An a n t i d e g r a d a t i o n  p o l i c y  is one 
o f  t h e  minimum e lemen t s  r e q u i r e d  t o  be inc luded  i n  a S t a t e ' s  
water q u a l i t y  s t a n d a r d s .  

2. WHERE I N  THE CLEAN WATER ACT (CWA) IS  THERE A REQUIREMENT FOR AN 
ANTIDEGRADATION POLICY OR SUCH A POLICY EXPRESSED? 

There  is no e x p l i c i t  requi rement  f o r  such  a  p o l i c y  i n  t h e  
A c t .  However, t h e  p o l i c y  is c o n s i s t e n t  w i t h  t h e  s p i r i t ,  
i n t e n t ,  and g o a l s  o f  t h e  A c t ,  e s p e c i a l l y  t h e  c l a u s e  "... 
restore and m a i n t a i n  t h e  chemica l ,  p h y s i c a l  and b i o l o g i c a l  
i n t e g r i t y  of t h e  N a t i o n ' s  w a t e r s "  ( S l O l ( a ) )  and arguably  is 
cove red  by t h e  p r o v i s i o n  o f  303(a )  which made water  q u a l i t y  
s t a n d a r d  r equ i r emen t s  under  p r i o r  law t h e  " s t a r t i n g  p o i n t "  
f o r  CWA water  q u a l i t y  requi rements .  

3. CAN A STATE JUSTIFY NOT HAVING AN ANTIDEGRADATION POLICY I N  
ITS WATER QUALITY STANDARDS? 

EPA's water q u a l i t y  s t a n d a r d s  r e g u l a t i o n  r e q u i r e s  each 
S t a t e  t o  adopt  a n  a n t i d e g r a d a t i o n  p o l i c y  and s p e c i f i e s  t h e  
minimum requi rements  f o r  a p o l i c y .  I f  n o t  inc luded  i n  t h e  
s t a n d a r d s  r e g u l a t i o n  o f  a S t a t e ,  t h e  p o l i c y  must be s p e c i f i -  
c a l l y  r e f e r e n c e d  i n  t h e  w a t e r  q u a l i t y  s t a n d a r d s  s o  t h a t  t h e  
f u n c t i o n a l  r e l a t i o n s h i p  between t h e  p o l i c y  and t h e  s t a n d a r d s  
is clear. Rega rd le s s  o f  t h e  l o c a t i o n  o f  t h e  p o l i c y ,  it must 
meet a l l  a p p l i c a b l e  r equ i r emen t s .  

4. WHAT HAPPENS I F  A STATE'S ANTIDEGRADATION POLICY DOES NOT 
MEET THE REGULATORY REQUIREMENTS? 

I f  t h i s  o c c u r s  e i t h e r  t h rough  S t a t e  a c t i o n  t o  r e v i s e  i ts  
p o l i c y  or  through r e v i s e d  Fede ra l  r equ i r emen t s ,  t h e  S t a t e  
would be  g i v e n  an o p p o r t u n i t y  t o  make its p o l i c y  c o n s i s t e n t  
w i t h  t h e  r e g u l a t i o n .  I f  t h i s  is not  done, EPA has t h e  auth-  
o r i t y  t o  promulgate t h e  p o l i c y  f o r  t h e  S t a t e  pursuant  t o  
S e c t i o n  3 0 3 ( c ) ( 4 )  o f  t h e  Clean Water A c t .  



5. WHAT COULD HAPPEN I F  A STATE.FAILED TO IMPLEMENT ITS ANTI- 

DEGRADATION POLICY PROPERLY? 


If a S t a t e  i s s u e s  an NPDES permi t  which v i o l a t e s  t h e  re-
q u i r e d  a n t i d e g r a d a t i o n  p o l i c y ,  it would be s u b j e c t  t o  a 
d i s c r e t i o n a r y  EPA v e t o  under  S e c t i o n  402(d )  o r  t o  a  
c i t i z e n  c h a l l e n g e .  I n  a d d i t i o n  t o  a c t i o n s  on pe rmi t s ,  any 
w a s t e l o a d  a l l o c a t i o n s  and t o t a l  maximum d a i l y  l o a d s  v i o l a t i n g  
t h e  a n t i d e g r a d a t i o n  p o l i c y  a r e  s u b j e c t  t o  EPA d i sapprova l  and 
EPA promulgat ion o f  a new was te load  a l l o c a t i o n / t o t a l  maximum 
d a i l y  load  under  S e c t i o n  3 0 3 ( d )  of  t h e  A c t .  I f  a s i g n i f i c a n t  
pattern of v i o l a t i o n  w a s  e v i d e n t ,  EPA cou ld  c o n s t r a i n  t h e  
award o f  g r a n t s  or p o s s i b l y  revoke any Fede ra l  p e r m i t t i n g  
c a p a b i l i t y  t h a t  had been d e l e g a t e d  to  t h e  S t a t e .  I f  t h e  
S t a t e  i s s u e s  a S401 c e r t i f i c a t i o n  ( f o r  an EPA-issued NPDES 
permit) which f a i l s  t o  r e f l e c t  t h e  r equ i r emen t s  of  t h e  
a n t i d e g r a d a t i o n  p o l i c y ,  EPA w i l l ,  on i t s  own i n i t i a t i v e ,  
add  any a d d i t i o n a l  o r  more s t r i n g e n t  e f f l u e n t  l i m i t a t i o n s  
r e q u i r e d  t o  e n s u r e  compliance w i t h  S e c t i o n  3 0 1 ( b ) ( l ) ( C ) .  
I f  t h e  f a u l t y  S401 c e r t i f i c a t i o n  r e l a t e d  t o  pe rmi t s  i s sued  
by o t h e r  F e d e r a l  a g e n c i e s  (e.g. a Corp of  Engineers  Sec t ion  
404 p e r m i t ) ,  EPA c o u l d  comment unfavorably  upon permi t  
i s s u a n c e .  The p u b l i c ,  o f  c o u r s e ,  cou ld  b r i n g  p r e s s u r e  
upon t h e  p e r m i t  i s s u i n g  agency. 

6. WILL THE APPLICATION OF THE ANTIDEGRADATION POLICY ADVERSELY 
IMPACT ECONOMIC DEVELOPMENT? 

T h i s  concern h a s  been r a i s e d  s i n c e  t h e  i n c e p t i o n  of t h e  
a n t i d e g r a d a t i o n  p o l i c y .  The answer remains t h e  same. The 
p o l i c y  has  been c a r e f u l l y  s t r u c t u r e d  t o  minimize adverse  
e f f e c t s  on economic development w h i l e  p r o t e c t i n g  t h e  water  
q u a l i t y  g o a l s  o f  t h e  A c t .  A s  S e c r e t a r y  Udal l  pu t  it i n  1968, 
t h e  p o l i c y  s e r v e s  " . . . the  d u a l  purpose  of  c a r r y i n g  o u t  t h e  
l e t t e r  and s p i r i t  o f  t h e  A c t  w i thou t  i n t e r f e r i n g  unduly 
w i t h  f u r t h e r  economic development' ( S e c r e t a r y  Uda l l ,  February 
8 ,  1 9 6 8 ) .  A p p l i c a t i o n  of  t h e  p o l i c y  cou ld  a f f e c t  t h e  l e v e l s  
a n d / o r  kinds o f  was te  t r e a t m e n t  n e c e s s a r y  o r  result i n  t h e  
u s e  o f  a l t e r n a t e  s i tes where t h e  envi ronmenta l  impact would 
be less damaging. These e f f e c t s  could  have economic implica-  
t i o n s  a s  do a l l  o t h e r  envi ronmenta l  c o n t r o l s .  

7 .  !?HAT I S  THE PROPER INTERPRETATION OF THE TERM "AN EXISTING 
USE"? 

An e x i s t i n g  u s e  can  be e s t a b l i s h e d  by &emonstrating t h a t  
f i s h i n g ,  swimming, or o t h e r  uses have a c t u a l l y  occurred  
s i n c e  November 28, 1975, o r  t h a t  t h e  water  q u a l i t y  is s u i t -
a b l e  t o  a l l o w  such  u s e s  t o o c c u r  ( u n l e s s  t h e r e  a r e  phys i ca l  
p roblems which p r e v e n t  t h e  use  r e g a r d l e s s  o f  wa te r  q u a l i t y ) .  
An example of  t h e  l a t t e r  is an a r e a  where s h e l l f i s h  a r e  
p r o p a g a t i n g  and s u r v i v i n g  i n  a b i o l o g i c a l l y  s u i t a b l e  
h a b i t a t  and a r e  a v a i l a b l e  and s u i t a b l e  f o r  h a r v e s t i n g .  
Such f a c t s  c l e a r l y  e s t a b l i s h  t h a t  s h e l l f i s h  h a r v e s t i n g  is 
a n  " e x i s t i n g "  use ,  n o t  .one dependent  oh improvements i n  
w a t e r  q u a l i t y .  To a r g u e  o the rwise  would be t o  say  t h a t  
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t h e  o n l y  t i m e  an a q u a t i c  p r o t e c t i o n  use  ' e x i s t s "  is i f  someone 
succeeds  i n  c a t c h i n g  f i s h .  

8 .  THE WATER QUALITY STANDARDS REGULATION STATES THAT "EXISTING 
USES AND THE LEVEL OP WATER QUALITY NECESSARY TO PROTECT THE 
EXISTING USES SHALL BE MAINTAINED AND PROTECTED." HOW FULLY AND 
AT WHAT LEVEL OF PROTECTION IS  AN EXISTING USE TO BE PROTECTED 
I N  ORDER TO SATISFY THE ABOVE REQUIREMENT? 

NO a c t i v i t y  is a l l o w a b l e  under  t h e  a n t i d e g r a d a t i o n  p o l i c y  
which would p a r t i a l l y  or comple te ly  e l i m i n a t e  any e x i s t i n g  
uoe whether  or not  t h a t  use  is d e s i g n a t e d  i n  a  S t a t e ' s  water  
q u a l i t y  s t a n d a r d s .  The a q u a t i c  p r o t e c t i o n  use is a broad ca t egory  
r e q u i r i n g  f u r t h e r  e x p l a n a t i o n .  Spec ie s  t h a t  a r e  & t h e  water  
body and which are c o n s i s t e n t  wi th  t h e  d e s i g n a t e d  use ( i .e . ,  
n o t  a b e r r a t i o n a l )  must be p r o t e c t e d ,  even i f  n o t  p reva len t  i n  
number o r  importance.  Nor can a c t i v i t y  be al lowed which would 
r e n d e r  t h e  s p e c i e s  u n f i t  f o r  main ta in ing  t h e  use.  Water 
q u a l i t y  s h o u l d  be such  t h a t  i t  r e s u l t s  i n  no m o r t a l i t y  and 
no s i g n i f i c a n t  growth o r  r e p r o d u c t i v e  impairment of r e s i d e n t  
s p e c i e s .  ( S e e  Ques t ion  16  f o r  s i t u a t i o n  where an a b e r r a n t  sen-
s i t i v e  s p e c i e s  may e x i s t . )  Any lower ing  o f  water  q u a l i t y  below 
t h i s  f u l l  l e v e l  of p r o t e c t i o n  is n o t  allowed. A S t a t e  may 
d e v e l o p  s u b c a t e g o r i e s  o f  a q u a t i c  p r o t e c t i o n  uses  bu t  cannot 
choose  d i f f e r e n t  l e v e l s  o f  p r o t e c t i o n  f o r  l i k e  uses .  The f a c t  
t h a t  s p o r t  or commercial f i s h  a r e  n o t  p r e s e n t  does not  mean 
t h a t  t h e  w a t e r  nay n o t  be s u p p o r t i n g  an a q u a t i c  l i f e  p r o t e c t i o n  
f u n c t i o n .  An e x i s t i n g  a q u a t i c  community composed e n t i r e l y  of  
i n v e r t e b r a t e s  and p l a n t s ,  such a s  nay be found in  a  p r i s t i n e  
a l p i n e  t r i b u t a r y  s t r eam,  should  s t i l l  be p r o t e c t e d  whether o r  
n o t  such  a  s t r e a m  s u p p o r t s  a  f i s h e r y .  Even though t h e  shor thand  
e x p r e s s i o n  "fishable/swimmable" is o f t e n  used,  t h e  a c t u a l  objec-  
t i v e  of  t h e  a c t  is t o  " r e s t o r e  and ma in ta in  t h e  chemical,  
p h y s i c a l ,  and b i o l o g i c a l  i n t e g r i t y  of  o u r  N a t i o n ' s  waters  
( s e c t i o n  1 0 1 ( a ) )  .l/ The te rm " a q u a t i c  l i f e '  would more a c c u r a t e l y
r e f l e c t  t h e  p r o t e c t i o n  of  t h e  a q u a t i c  community t h a t  was 
in t ended  i n  S e c t i o n  1 0 1 ( a ) ( 2 )  of  t h e  A c t .  

9 .  I S  THERE ANY SITUATION WHERE AN EXISTING USE CAN BE REMOVED? 

I n  g e n e r a l ,  no. Water q u a l i t y  may sometimes be a f f e c t e d ,  
b u t  an e x i s t i n g  u s e ,  and t h e  l e v e l  o f  wa te r  q u a l i t y  t o  
p r o t e c t  it must be main ta ined  ( § 1 3 1 . 1 2 ( a ) ( l )  and ( 2 )  of t h e  
r e g u l a t i o n ) .  However, t h e  S t a t e  may l i m i t  o r  no t  des igna te  
such  a use  i f  t h e  r e a s o n  f o r  such a c t i o n  is non-water q u a l i t y  
r e l a t e d .  For  example, a S t a t e  may w i s h  t o  impose a temporary 
s h e l l f  i s h i n g  ban t o  p r e v e n t  o v e r h a r v e s t i n g  and ensu re  an 
abundant  p o p u l a t i o n  o v e r  t h e  l o n g  run ,  o r  may wish t o  restrict 
swimming from h e a v i l y  t r a f f i c k e d  a r e a s .  I f  t h e  S t a t e  chooses ,  

- Note: 	 is a t e r m  of  convenience used i n  >/ 	 "Fishable/swimmablen 
t h e  s t a n d a r d s  program i n  l i e u  of  c o n s t a n t l y  r e p e a t i n g  
t h e  e n t i r e  t e x t  o f  S e c t i o n  l O l ( a ) ( 2 )  g o a l  of t h e  Clean 
Water A c t .  A s  a short-hand e x p r e s s i o n  it is p o t e n t i a l l y  
mis l ead ing .  



f o r  non-water q u a l i t y  r e a s o n s ,  t o  l i m i t  use  d e s i g n a t i o n s ,  
it must s t i l l  a d o p t  c r i ter ia  t o  p r o t e c t  t h e  use i f  t h e r e  is 
a r e a s o n a b l e  l i k e l i h o o d  i t  w i l l  a c t u a l l y  occur  (e.g. swimming 
i n  a  p r o h i b i t e d  water). However, if t h e  S t a t e ' s  a c t i o n  is 
b a s e d  on a r e c o g n i t i o n  t h a t  wa te r  q u a l i t y  is l i k e l y  t o  be 
lowered t o  t h e  point t h a t  it no l o n g e r  is s u f f i c i e n t  t o  
p r o t e c t  and m a i n t a i n  a n  e x i s t i n g  use ,  then  such  a c t i o n  is 
i n b o n s i s t e n t  w i t h  t h e  a n t i d e g r a d a t i o n  po l i cy .  

10.  HOW DOES THE REQUIREMENT THAT THE LEVEL OF WATER QUALITY 
NECESSARY TO PROTECT THE EXISTING USE(S) BE MAINTAINED AND PROTECTED, 
WHICH APPEARS I N  § 1 3 1 , 1 2 ( a ) ( l )  r ( 2 ) r  AND ( 3 )  OF THE WATER QUALITY 
STANDARDS REGULATION, ACTUALLY WORK? 

S e c t i o n  1 3 1 . 1 2 ( a ) ( l ) ,  as d e s c r i b e d  i n  t h e  Preamble t o  t h e  
r e g u l a t i o n ,  p r o v i d e s  t h e  a b s o l u t e  f loor  o f  water  q u a l i t y  i n  
a l l  waters of  t h e  United S t a t e s .  Th i s  paragraph a p p l i e s  a  
minimum l e v e l  of  p r o t e c t i o n  t o  a l l  waters .  However, it is 
m o s t  p e r t i n e n t  t o  waters having  b e n e f i c i a l  u s e s  t h a t  are 
less t h a n  t h e  S e c t i o n  1 0 l ( a ) ( 2 )  g o a l s  of  t h e  A c t .  I f  it 
c a n  be proven,  i n  t h a t  s i t u a t i o n ,  t h a t  wa te r  q u a l i t y  exceeds 
t h a t  necessa ry  t o  f u l l y  p r o t e c t  t h e  e x i s t i n g  u s e ( s )  and 
e x c e e d s  w a t e r  q u a l i t y  s t a n d a r d s  b u t  is n o t  o f  s u f f i c i e n t  
q u a l i t y  t o  cause  a  b e t t e r  u se  t o  be achieved ,  then  t h a t  
water q u a l i t y  may be lowered t o  t h e  l e v e l  r e q u i r e d  t o  f u l l y  
p r o t e c t  t h e  e x i s t i n g  use as long as e x i s t i n g  water  q u a l i t y  
s t a n d a r d s  and downstream w a t e r  q u a l i t y  s t a n d a r d s  are n o t  
a f f e c t e d .  I f  t h i s  does  n o t  i nvo lve  a change i n  s t a n d a r d s ,  
no  p u b l i c  h e a r i n g  would be  r e q u i r e d  under  Sec t ion  3 0 3 ( c ) .  
However, p u b l i c  p a r t i c i p a t i o n  would s t i l l  be provided i n  
c o n n e c t i o n  wi th  t h e  i s s u a n c e  of  a NPDES permi t  o r  amendmept 
o f  a 208 p l a n .  I f ,  however, a n a l y s i s  i n d i c a t e s  t h a t  t h e  
h i g h e r  wa te r  q u a l i t y  does r e s u l t  i n  a b e t t e r  use ,  even i f  
n o t  up t o  t h e  S e c t i o n  1 0 l ( a ) ( 2 )  g o a l s ,  t h e n  t h e  water  q u a l i t y  
s t a n d a r d s  must be upgraded t o  r e f l e c t  t h e  u s e s  p r e s e n t l y  
b e i n g  a t t a i n e d  (§131 .10( i )  ). 

S e c t i o n  1 3 1 . 1 2 ( a ) ( 2 )  a p p l i e s  t o  w a t e r s  whose q u a l i t y  
e x c e e d s  t h a t  n e c e s s a r y  t o  p r o t e c t  t h e  S e c t i o n  1 0 1 ( a ) ( 2 )  
g o a l s  of  t h e  A c t .  I n  t h i s  case, w a t e r  q u a l i t y  may not  be 
lowered  t o  l e s s  t h a n  t h e  l e v e l  necessa ry  t o  f u l l y  p r o t e c t  
t h e  n f i s h a b l e  /swimmable" u s e s  and o t h e r  e x i s t i n g  uses and 
may be lowered even  t o  t h o s e  l e v e l s  on ly  a f t e r  fo l lowing  
a l l  t h e  p r o v i s i o n s  d e s c r i b e d  i n  § 1 3 1 . 1 2 ( a ) ( 2 ) .  This  r e q u i r e -  
ment a p p l i e s  t o  i n d i v i d u a l  wa te r  q u a l i t y  parameters .  

S e c t i o n  1 3 1 . 1 2 ( a ) ( 3 )  a p p l i e s  t o  s o - c a l l e d  ou t s t and ing  Nat iona l  
Resource  ( ONRW) waters where t h e  o r d i n a r y  use c l a s s  i f  i c a t i o n s  
and  s u p p o r t i n g  c r i t e r i a  a r e  n o t  a p p r o p r i a t e .  A s  desc r ibed  i n  
t h e  Preamble t o  t h e  wa te r  q u a l i t y  s t a n d a r d s  r e g u l a t i o n  " S t a t e s  
may a l l o w  some l i m i t e d  a c t i v i t i e s  which r e s u l t  i n  temporary 
and shor t - t e rm changes  i n  wa te r  q u a l i t y , "  bu t  such changes 
i n  w a t e r  q u a l i t y  s h o u l d  n o t  a l t e r  t h e  e s s e n t i a l  c h a r a c t e r  o r  
s p e c i a l  use  which makes t h e  water  an ONRW. (See  a l s o  pages 
2-14,-15 o f  t h e  Water Q u a l i t y  S tanda rds  Handbook.) 

Any one o r  a combinat ion o f  s e v e r a l  a c t i v i t i e s  may t r i g g e r  
t h e  a n t i d e g r a d a t i o n  p c l i c y  a n a l y s i s  a s  d i scussed  above. Such 
a c t i v i t i e s  i n c l u d e  a schedu led  water  q u a l i t y  s t anda rds  review,  



t h e  e s t a b l i s h m e n t  o f  new or r e v i s e d  was te load  a l l o c a t i o n s  
NPDES p e r m i t s ,  t h e  demons t r a t ion  of  need f o r  advanced t rea tment  
or r e q u e s t  by p r i v a t e  o r  p u b l i c  agenc ie s  o r  i n d i v i d u a l s  f o r  a  
s p e c i a l  s t u d y  of t h e  water body-

11. WILLAN ACTIVITY WHICH WILL DEGRADE WATER QUALITY, AND PRECLUDE 
AN EXISTING USE I N  ONLY A PORTION OF A WATER BODY (BUT ALLOW IT 
TO REMAIN IN OTHER PARTS OF THE WATER BODY) SATISFY THE ANTIDEGRAD- 
ATION REQUIREMENT THAT EXISTING USES SHALL BE MAINTAINED 
AND PROTECTED? 

NO. E x i s t i n g  u s e s  must be main ta ined  i n  all p a r t s  of  t h e  
wa te r  body segment i n  q u e s t i o n  o t h e r  t han  i n  r e s t r i c t e d  
mixing zones.  For example, an a c t i v i t y  which lowers water  
q u a l i t y  such  t h a t  a b u f f e r  zone m u s t  be e s t a b l i s h e d  wi th in  a 
p r e v i o u s  s h e l l f i s h  h a r v e s t i n g  a r e a  is i n c o n s i s t e n t  wi th  t h e  
a n t i d e g r a d a t i o n  p o l i c y .  (However, a s l i g h t l y  d i f f e r e n t  
approach is t aken  f o r  f i l l s  i n  we t l ands ,  a s  expla ined  i n  
Q u e s t i o n  13. ) 

12. DOES ANTIDEGRADATION APPLY TO POTENTIAL USES? 

No. The f o c u s  o f  t h e  a n t i d e g r a d a t i o n  p o l i c y  is on p r o t e c t i n g  
e x i s t i n g  u s e s .  Of cour se ,  i n s o f a r  as e x i s t i n g  uses  and 
wa te r  q u a l i t y  a r e  p r o t e c t e d  and main ta ined  by t h e  p o l i c y  
t h e  e v e n t u a l  improvement o f  wa te r  q u a l i t y  and a t t a inmen t  of 
new u s e s  may be f a c i l i t a t e d .  The u s e  a t t a i n a b i l i t y  r equ i r e -  
ments of  5131.10 a l s o  h e l p  ensu re  t h a t  a t t a i n a b l e  p o t e n t i a l  
u s e s  are a c t u a l l y  a t t a i n e d .  (See  a l s o  q u e s t i o n s  7 and 10.)  

13. FILL OPERATIONS I N  WETLANDS AUTOMATICALLY ELIMINATE ANY 
EXISTING USE I N  THE FILLED AREA. HOW IS  THE ANTIDEGRADATION 
P0L;ICY APPLIED I N  THAT SITUATION? 

S i n c e  a l i t e r a l  i n t e r p r e t a t i o n  of t h e  a n t i d e g r a d a t i o n  p o l i c y  
c o u l d  r e s u l t  i n  p r e v e n t i n g  t h e  i s suance  of  any wetland f i l l  
permit under  S e c t i o n  404 o f  t h e  Clean Water A c t ,  and it is 
l o g i c a l  t o  assume t h a t  Congress in tended  some such permi ts  
t o  be g r a n t e d  w i t h i n  t h e  framework of  t h e  A c t ,  EPA i n t e r p r e t s  
$131.12 ( a ) ( l )  o f  t h e  a n t i d e g r a d a t i o n  p o l i c y  t o  be s a t i s f i e d  
w i t h  r e g a r d  t o  f i l l s  i n  we t l ands  i f  t h e  d i s c h a r g e  d i d  not  
r e s u l t  i n  " s i g n i f i c a n t  d e g r a d a t i o n n  t o  t h e  a q u a t i c  ecosystem 
a s  d e f i n e d  under  S e c t i o n  230.10(c) o f  t h e  Sec t ion  4 0 4 ( b ) ( l )  
g u i d e l i n e s .  I f  any we t l ands  were found t o  have b e t t e r  
w a t e r  q u a l i t y  t h a n  " f i s h a b l e /  swimmable", t h e  S t a t e  would 
be a l lowed t o  lower wa te r  q u a l i t y  t o  t h e  no s i g n i f i c a n t  
d e g r a d a t i o n  l e v e l  as long a s  t h e  requi rements  of Sec t ion  
1 3 1 . 1 2 ( a ) ( 2 )  were fo l lowed.  A s  f o r  t h e  ONRW p rov i s ion  of  
a n t i d e g r a d a t i o n  1 3 1 a 2 3 ,  t h e r e  is no d i f f e r e n c e  i n  
t h e  way it a p p l i e s  t o  we t l ands  and o t h e r  wa te r  bodies .  



14.  I S  POLLUTION RESULTING FROM NONPOINT SOURCE ACTIVITIES SUBJECT 

TO PROVISIONS OF THE ANTIDEGRADATION POLICY? 


Nonpoint s o u r c e  ac,tivi$iss.,alre,.zwt >exempt from t h e  p r o v i s i o n s  
of  t h e  a n t i d e g r a d a t i o n  p o l i c y .  The language o f  S e c t i o n  131.12 
( a ) ( 2 )  o f  t h e  r e g u l a t i o n :  " F u r t h e r ,  t h e  S t a t e  s h a l l  a s s u r e  
t h a t  t h e r e  s h a l l  be ach ieved  t h e  h i g h e s t  s t a t u t o r y  and r e g u l a t o r y  
r equ i r emen t s  f o r  a l l  new and e x i s t i n g  p o i n t  s o u r c e s  and a l l  
c o s t - e f f e c t i v e  and r e a s o n a b l e  b e s t  mangement p r a c t i c e s  f o r  
nonpoin t  s o u r c e  c o n t r o l '  reflects S t a t u t o r y  p r o v i s i o n s  of t h e  
Clean Water Act. While it is t r u e  t h a t  t h e  A c t  does not 
e s t a b l i s h  a r e g u l a t o r y  program for nonpoint  s o u r c e s ,  i t  c l e a r l y  
i n t e n d s  t h a t  t h e  BMPs developed  and approved under  s e c t i o n s  
2 0 5 ( j ) ,  208 and 3 0 3 ( e )  be a g r e s s i v e l y  implemented by t h e  states. 
AS i n d i c a t e d  i n  t h e  i n t r o d u c t i o n ,  EPA w i l l  be developing a d d i t i o n a l  
gu idance  i n  t h i s  a r e a .  

1 5 .  I N  HIGH QUALITY WATERS, ARE NEW DISCHARGERS OR EXPANSION OF 
EXISTING FACILITIES SUBJECT TO THE PROVISIONS OF ANTIDEGRADATION? 

Yes. S i n c e  s u c h  a c t i v i t i e s  would presumably lower water  q u a l i t y ,  
t h e y  would n o t  be  p e r m i s s i b l e  u n l e s s  t h e  S t a t e  f i n d s  t h a t  it is  
n e c e s s a r y  t o  accommodate impor t an t  economic o r  s o c i a l  devblopmer,t 
( S e c t i o n  1 3 1 . 1 2 ( a ) ( 2 ) .  I n  a d d i t i o n  t h e  minimum technology based  
r equ i r emen t s  must be  m e t ,  i n c l u d i n g  new s o u r c e  performance 
s t a n d a r d s .  T h i s  s t a n d a r d  would be implemented through t h e  wast:e- 
l o a d  and NPDES p e r m i t  p r o c e s s  f o r  such  new o r  expanded sourcerj .  

1 6 .  A STREAM, DESIGNATED AS A WARM WATER FISHERY, HAS BEEN 
FOUND TO CONTAIN A SMALL, APPARENTLY NATURALLY OCCURRING POPULATIOtJ 
OF A COLD-WATER GAME FISH. THESE FISH APPEAR TO HAVE ADAPTED TO 
THE NATURAL WARM WATER TEMPERATURES OF THE STREAM WHICH WOULD NOT 
NORMALLY ALLOW THEIR GROWTH AND REPRODUCTION. WHAT IS  THE 
EXISTING USE W H I C H  MUST BE PROTECTED UNDER SECTION 1 3 1 . 1 2 ( a ) ( l ) ?  

S e c t i o n  1 3 1 . 1 2 ( a ) ( l )  s t a t e s  t h a t  " E x i s t i n g  in s t r eam wa te r  
u s e s  and l e v e l  o f  water q u a l i t y  necessa ry  t o  p r o t e c t  t h e  
e x i s t i n g  u s e s  s h a l l  be ma in ta ined  and p r o t e c t e d . "  While 
s u s t a i n i n g  a  s m a l l  co ld-water  f i s h  p o p u l a t i o n ,  t h e  s t r eam 
d o e s  not s u p p o r t  an e x i s t i n g  use  of  a "cold-water  f i s h e r y . "  
The e x i s t i n g  s t r e a m  t empera tu res  a r e  u n s u i t a b l e  f o r  a t h r i v i n g  
co ld-water  f i s h e r y .  The s m a l l  margina l  p o p u l a t i o n  is an 
a r t i f a c t  and s h o u l d  n o t  be  employed t o  mandate a  more s t r i n g e n . t  
u se  ( t r u e  co ld-water  f i s h e r y )  where n a t u r a l  c o n d i t i o n s  a r e  
n o t  s u i t a b l e  f o r  t h a t  use.  

A u se  a t t a i n a b i l i t y  a n a l y s i s  o r  o t h e r  s c i e n t i f i c  assessment  
s h o u l d  be used t o  de t e rmine  whether  t h e  a q u a t i c  l i f e  popula . t ion  
is i n  f a c t  an a r t i f a c t  o r  is a s t a b l e  p o p u l a t i o n  r e q u i r i n g  



wate r  q u a l i t y  p r o t e c t i o n .  Where s p e c i e s  appear  i n  a r e a s  n o t  
normally expec ted ,  some a d a p t a t i o n  may have occur red  and site-
s p e c i f i c  c r i t e r i a  may be a p p r o p r i a t e l y  developed. Should 
t h e  cold-water  f i s h  p o p u l a t i o n  c o n s i s t  o f  a t h r e a t e n e d  o r  
endangered s p e c i e s ,  it may r e q u i r e  p r o t e c t i o n  under t h e  
Endangered S p e c i e s  A c t .  Otherwise t h e  s t r eam need only be 
p r o t e c t e d  a s  a warm water f i s h e r y .  

17.  HOW DOES EPA'S ANTIDEGRADATION POLICY APPLY TO A WATERBODY 
FJHERE A CHANGE I N  MAN'S ACTIVITIES I N  OR AROUND THAT WATERBODY 
WILL PRECLUDE AN EXISTING USE FROM BEING FULLY MAINTAINED? 

I f  a  planned a c t i v i t y  w i l l  f o r s e e a b l y  lower water  q u a l i t y  
t o  t h e  e x t e n t  t h a t  it no l o n g e r  is s u f f i c i e n t  t o  p r o t e c t  
and m a i n t a i n  t h e  e x i s t i n g  uses i n  t h a t  waterbody, such an 
a c t i v i t y  is i n c o n s i s t e n t  w i t h  EPA's a n t i d e g r a d a t i o n  p o l i c y  
which r e q u i r e s  t h a t  e x i s t i n g  u s e s  a r e  t o  be maintained.  I n  
such  a c i r cums tance  t h e  p lanned  a c t i v i t y  must be avoided or 
adequate  m i t i g a t i o n  o r  p r e v e n t i v e  measures m u s t  be taken  t o  
e n s u r e  t h a t  t h e  e x i s t i n g  u s e s  and t h e  water  q u a l i t y  t o  
p r o t e c t  them w i l l  be main ta ined .  

I n  a d d i t i o n ,  i n  "h igh  q u a l i t y  w a t e r s " ,  under  § 1 3 1 . 1 2 ( a ) ( 2 ) ,  
b e f o r e  any lower ing  o f  wa te r  q u a l i t y  o c c u r s ,  t h e r e  must be: 
1) a f i n d i n g  t h a t  it is necessa ry  i n  o r d e r  t o  accommodate 
impor tan t  economical  o r  s o c i a l  development i n  t h e  a r e a  i n  
which t h e  w a t e r s  a r e  l o c a t e d ,  ( 2 )  f u l l  s a t i s f a c t i o n  of  a l l  
i n t e rgove rnmen ta l  c o o r d i n a t i o n  and p u b l i c  p a r t i c i p a t i o n  
p r o v i s i o n s  and ( 3 )  assu rance  t h a t  t h e  h i g h e s t  s t a t u t o r y  and 
r e g u l a t o r y  r equ i r emen t s  and b e s t  management p r a c t i c e s  f o r  
p o l l u t a n t  c o n t r o l s  a r e  achieved .  Th i s  p r o v i s i o n  can normal ly  
be s a t i s f i e d  by t h e  complet ion of \ l a t e r  Q u a l i t y  Management 
P lan  upda te s  or by a s i m i l a r  p r o c e s s  t h a t  a l l o w s  f o r  p u b l i c  
p a r t i c i p a t i o n  and in t e rgove rnmen ta l  c o o r d i n a t i o n .  This  
p r o v i s i o n  is in t ended  t o  p rov ide  r e l i e f  on ly  i n  a few e x t r a -  
o r d i n a r y  c i r cums tances  where t h e  economic and s o c i a l  need 
f o r  t h e  a c t i v i t y  c l e a r l y  outweighs t h e  b e n e f i t  of ma in ta in ing  
wa te r  q u a l i t y  above t h a t  r e q u i r e d  f o r  "fishable/swimmable" 
wa te r ,  and t h e  two cannot  both be achieved .  The burden of  
demons t r a t ion  on t h e  i n d i v i d u a l  propos ing  such a c t i v i t y  w i l l  
be very  h igh .  I n  any c a s e ,  moreover,  t h e  e x i s t i n g  use must 
be ma in ta ined  and t h e  a c t i v i t y  s h a l l  n o t  p rec lude  t h e  maintenance 
of  a  "f ishable/swimmableW l e v e l  of  wa te r  q u a l i t y  p r o t e c t i o n .  

18.  WHAT DOES EPA MEAN BY "...THE STATE SHALL ENSURE THAT THERE 
SHALL BE ACHIEVED THE HIGHEST STATUTORY AND REGULATORY REQUIREMENTS 
FOR ALL NEW AND EXISTING POINT SOURCES AND ALL COST EFFECTIVE 
AND REASONABLE BEST MANAGEMENT PRACTICES FOR NON-POINT SOURCE 
CONTROL" (§131.12(a)  ( 2 ) ?  

T h i s  r equ i r emen t  e n s u r e s  t h a t  t h e  l i m i t e d  p r o v i s i o n  f o r  
lower ing  wa te r  q u a l i t y  of h igh  q u a l i t y  wa te r s  down t o  " f i s h -
a b l e  /swimmablem. l e v e l s  w i l l  n o t  be used t o  undercut  the  
Clean Water A c t  r equ i r emen t s  f o r  p o i n t  s o u r c e  and non-point 
source p o l l u t i o n  c o n t r o l .  Furthermore,  by ensu r ing  compliance 



w i t h  such  s t a t u t o r y  and r e g u l a t o r y  c o n t r o l s ,  t h e r e  is l e s s  
chance  t h a t  a lower ing  o f  water q u a l i t y  w i l l  be sought  i n  
o r d e r  t o  accommodate new economic and s o c i a l  development. 

19.  WHAT DOES EPA MEAN BY "...IMPORTANT ECONOMIC OR SOCIAL 

DEVELOPMENT I N  THE AREA I N  WHICH THE WATERS ARE LOCATED" 

I N  131.1 2 ( a ) ( 2 ) ?  


T h i s  p h r a s e  is s imply  i n t e n d e d  t o  convey a g e n e r a l  concept  
r e g a r d i n g  what l e v e l  of  s o c i a l  and economic development could  
be used t o  j u s t i f y  a change i n  h i g h  q u a l i t y  waters .  Any more 
e x a c t  meaning w i l l  e v o l v e  through case-by-case a p p l i c a t i o n  
u n d e r  t h e  S t a t e ' s  c o n t i n u i n g  p l ann ing  p rocess .  Although 
EPA h a s  i s s u e d  s u g g e s t i o n s  on what might  be cons idered  i n  
d e t e r m i n i n g  economic o r  s o c i a l  impacts ,  t h e  Agency has  no 
p rede te rmined  l e v e l  o f  a c t i v i t y  t h a t  is d e f i n e d  as " impor t an tn .  

20. I F  A  WATER BOPY WITH A PUBLIC WATER SUPPLY DESIGNATED USE 
I S ,  FOR NON-WATER QUALITY REASONS, NO LONGER USED FOR D R I N K I N G  
WATER MUST THE STATE RETAIN THE PUBLIC WATER SUPPLY USE AND 
CRITERIA I N  ITS STANDARDS? 

Under 40 CFR 1 3 1 . 1 0 ( h ) ( l ) ,  t h e  S t a t e  may d e l e t e  t h e  p u b l i c  
water s u p p l y  u s e  d e s i g n a t i o n  and c r i t e r i a  i f  t h e  S t a t e  adds 
or r e t a i n s  o t h e r  u se  d e s i g n a t i o n s  f o r  t h e  waterbodies  which 
have more s t r i n g e n t  c r i t e r i a .  The S t a t e  may a l s o  d e l e t e  
t h e  use  and cr i ter ia  i f  t h e  p u b l i c  water supp ly  is n o t  an 
" e x i s t i n g  use" as d e f i n e d  i n  131.3 ( i .e . ,  achieved on o r  
a f t e r  November 19751, as long  as one  o f  t h e  S131.10(g) 
j u s t i f i c a t i o n s  f o r  removal is m e t .  

O the rwise ,  t h e  S t a t e  must m a i n t a i n  t h e  c r i t e r i a  even i f  it 
restricts t h e  a c t u a l  u s e  on non-water q u a l i t y  grounds,  a s  
l o n g  as t h e r e  is any p o s s i b i l i t y  t h e  wa te r  could  a c t u a l l y  
be used f o r  d r i n k i n g .  ( T h i s  i s  ana logous  t o  t h e  swimming 
example i n  t h e  preamble.  ) 

21. WHAT I S  THE RELATIONSHIP BETWEEN WASTELOAD ALLOCATIONS, TOTAL 
MAXIMUM DAILY LOADS, AND THE ANTIDEGRADATION POLICY? 

Waste load  a l l o c a t i o n s  d i s t r i b u t e  t h e  a l l o w a b l e  p o l l u t a n t  
l o a d i n g s  t o  a s t r e a m  between d i s c h a r g e r s .  Such a l l o c a t i o n s  
a l s o  c o n s i d e r  t h e  c o n t r i b u t i o n  t o  p o l l u t a n t  l oad ings  from non- 
p o i n t  s o u r c e s .  Wasteload a l l o c a t i o n s  must r e f l e c t  a p p l i c a b l e  
S t a t e  water q u a l i t y  s t a n d a r d s  i n c l u d i n g  t h e  a n t i d e g r a d a t i o n  
p o l i c y .  No w a s t e l o a d  a l l o c a t i o n  can be develped or NPDES permi t  
i s s u e d  t h a t  would r e s u l t  i n  s t a n d a r d  be ing  v i o l a t e d ,  or ,  i n  t h e  
case o f  w a t e r s  whose q u a l i t y  exceeds  t h a t  necessa ry  f o r  t h e  
S e c t i o n  1 0 1 ( a ) ( 2 )  g o a l s  o f  t h e  A c t ,  can r e s u l t  a lowering 
of w a t e r  q u a l i t y  u n l e s s  t h e  a p p l i c a b l e  p u b l i c  p a r t i c i p a t i o n ,  
i n t e r g o v e r n m e n t a l  rev iew and b a s e l i n e  c o n t r o l  requirements  
o f  t h e  a n t i d e g r a d a t i o n  p o l i c y  have been m e t .  



22. DO THE IN'~'~;I~C;UV~;KNE'~C.N'IAL -LYY  . rut lLLi P ~ ~ L L I P A ' Z I O NCCIY~~UIIYALLULG 
REQUIREMENTS WHICH ESTABLISH THE PROCEDURES FOR DETERMINING THAT 
WATER QUALITY WHICH EXCEEDS THAT NECESSARY TO SUPPORT THE SECTION 
1 0 1 ( a ) ( 2 )  G O A L .  O F  THE ACT MAY BE LOWERED APPLY TO CONSIDERING . 
ADJUSTMENTS TO THE WASTELOAD ALLOCATIONS DEVELOPED FOR THE DISCHARGERS 
I N  THE AREA? 

Yes. Sec t ion  1 3 1 . 1 2 ( a ) ( 2 )  of  t h e  water  q u a l i t y  s t a n d a r d s  
r e g u l a t i o n  is d i r e c t e d  towards changes i n  water  q u a l i t y  per 
-se,  n o t  j u s t  towards changes i n  s t a n d a r d s .  The i n t e n t  is t o  
e n s u r e  t h a t  no a c t i v i t y  which w i l l  cause  water q u a l i t y  t o  
d e c l i n e  i n  e x i s t i n g  h igh  q u a l i t y  w a t e r s  is  undertaken without  
a d e q u a t e  p u b l i c  review.  The re fo re ,  i f  a change i n  wasts load 
a l l o c a t i o n  c o u l d  a l t e r  water  q u a l i t y  i n  h i g h  q u a l i t y  wa te r s ,  
t h e  p u b l i c  p a r t i c i p a t i o n  and c o o r d i n a t i o n  requi rements  
a p p l y .  

23. I S  THE ANSWER TO THE ABOVE QUESTION DIFFERENT I F  THE WATER 
QUALITY I S  LESS THAN THAT NEEDED TO SUPPORT "FISHABLE/SWIMMABLE" 
USES? 

Yes. Nothing i n  e i t h e r  t h e  water  q u a l i t y  s t a n d a r d s  o r  t h e  
was te load  a l l o c a t i o n  r e g u l a t i o n s  r e q u i r e s  t h e  same degree  
o f  p u b l i c  p a r t i c i p a t i o n  o r  i n t e rgove rnmen ta l  coord ina t ion  
f o r  such  w a t e r s  a s  is  r e q u i r e d  f o r  h igh  q u a l i t y  waters .  
However, a s  d i s c u s s e d  i n  q u e s t i o n  10,  p u b l i c  p a r t i c i p a t i o n  
would s t i l l  be provided  i n  connec t ion  wi th  t h e  i ssuance  of  a 
NPDES permi t  o r  amendment o f  a 208 p l an .  Also,  i f  the  a c t i o n  
which c a u s e s  r e c o n s i d e r a t i o n  of  t h e  e x i s t i n g  was te loads  ( such  
a s  d i s c h a r g e r s  withdrawing from t h e  a r e a )  w i l l  r e s u l t  i n  an 
improvement i n  water  q u a l i t y  which makes a b e t t e r  use 
a t t a i n a b l e ,  even i f  n o t  up t o  t h e  " f i s h a b l e / s w i m a b l e "  g o a l ,  
t h e n  t h e  water  q u a l i t y  s t a n d a r d s  must be upgraded and f u l l  
p u b l i c  review is r e q u i r e d  f o r  any a c t i o n  a f f e c t i n g  changes i n  
s t a n d a r d s .  Although not  s p e c i f i c a l l y  r e q u i r e d  by t h e  s t a n d a r d s  
r e g u l a t i o n  between t h e  t r i e n n i a l  r ev iews ,  we recommend t h a t  
t h e  S t a t e  conduct  a use a t t a i n a b i l i t y  a n a l y s i s  t o  determine i f  
water  q u a l i t y  improvement w i l l  r e s u l t  i n  a t t a i n i n g  higher  uses  
t h a n  c u r r e n t l y  d e s i g n a t e d  i n  s i t u a t i o n s  where s i g n i f i c a n t  
changes  i n  was t e loads  a r e  expec ted  ( s e e  q u e s t i o n  1 0 ) .  

24. SEVERAL F A C I L I T I E S  ON A STREAM SEGMENT DISCHARGE PHOSPHORUS-
CONTAINING WASTES. AMBIENT PHOSPHORUS CONCENTRATIONS MEET CLASS B 
STANDARDS, BUT BARELY. THREE DISCHARGERS ACHIEVE ELIMINATION O F  
DISCHARGE BY DEVELOPING A LAND TREATMENT SYSTEM. AS A RESULT, 
ACTUAL WATER QUALITY IMPROVES I PHOSPHORUS LEVELS DECLINE) 
BUT NOT QUITE TO THE LEVEL NEEDED TO MEET CLASS A (FISHABLEISWINMABLE) 
STANDARDS. CAN THE THREE REMAINING DISCHARGERS NOW INCREASE 
T H E I R  PHOSPHORUS DISCHARGE WITH THE RESULT THAT WATER QUALITY 
DECLINES (PHOSPHORUS LEVELS INCREASE) TO PREVIOUS LEVELS? 

Nothing in  t h e  water  q u a l i t y  s t a n d a r d s  r e g u l a t i o n  e x p l i -  
c i t l y  p r o h i b i t s  t h i s  ( s e e  answer t o  q u e s t i o n s  10 and 2 3 ) .  
Of c o u r s e ,  changes  i n  t h e i r  NPDES p e r m i t  l i m i t s  may be 
s u b j e c t  t o  non-Water q u a l i t y  c o n s t r a i n t s ,  such  a s  B P T  
o r  BAT,  which may r e s t r i c t  t h i s .  



25. SUPPOSE I N  THE ABOVE SITUATION WATER QUALITY IMPROVES TO THE 

POINT THAT ACTUAL WATER QUALITY NOW MEETS CLASS A REQUIREMENTS. 

I S  THE ANSWER DIFFERENT? 


Yes. The s t a n d a r d s  must b e  upgraded (see answer t o  ques t ion  10 ) .  

26. AS .AN ALTERNATIVE CASE, SUPPOSE PHOSPHORUS LOADINGS GO M)WN 

AND WATER QUALITY IMPROVES BECAUSE OF A CHANGE I N  FARMING PRACTICES, 

E.G., INITIATION OF A SUCCESSFUL NON-POINT PROGRAM. ARE THE 

ABOVE ANSWERS THE SAME? 


Yes. Whether t h e  improvement r e s u l t s  from a change i n  p o i n t  
o r  nonpoin t  s o u r c e  a c t i v i t y  is immate r i a l  t o  how any a s p e c t  of  
. t h e  s t a n d a r d s  r e g u l a t i o n  o p e r a t e s .  S e c t i o n  131.10(d) c l e a r l y  
i n d i c a t e s  t h a t  u ses  a r e  deemed a t t a i n a b l e  i f  t hey  can be achieved 
by "...c o s t - e f f e c t i v e  and r e a s o n a b l e  b e s t  management p r a c t i c e s  
f o r  nonpoin t  s o u r c e  control". S e c t i o n  1 3 1 . 1 2 ( a ) ( 2 )  of  t h e  a n t i -  
d e g r a d a t i o n  p o l i c y  c o n t a i n s  e s s e n t i a l l y  t h e  same wording. 

27. WHEN A POLLUTANT DISCHARGE CEASES FOR ANY REASON, MAY THE 
WASTELOAD ALLOCATIONS FOR THE OTHER DISCHARGES I N  THE AREA BE 
ADJUSTED TO REFLECT THE ADDITIONAL LOADING AVAILABLE? 

T h i s  may be  done c o n s i s t e n t  w i t h  t h e  a n t i d e g r a d a t i o n  p o l i c y  
o n l y  under  two c i r cums tances :  (1) I n  *h igh  q u a l i t y  watersm 
where a f t e r  t h e  f u l l  s a t i s f a c t i o n  o f  a l l  p u b l i c  p a r t i c i p a t i o n  
and in t e rgove rnmen ta l  rev iew requ i r emen t s ,  such ad jus tmen t s  
a r e  c o n s i d e r e d  n e c e s s a r y  t o  accomodate impor tan t  economic or 
s o c i a l  development,  and t h e  " t h r e s h o l d *  l e v e l  requi rements  
a r e  m e t ;  o r  ( 2 )  i n  less t h a n  "h igh  q u a l i t y  wa te r s* ,  when t h e  
e x p e c t e d  improvement i n  water q u a l i t y  w i l l  n o t  cause a 
b e t t e r  use t o  be  ach ieved ,  t h e  a d j u s t e d  l o a d s  s t i l l  meet water 
q u a l i t y  s t a n d a r d s ,  and t h e  new was te load  a l l o c a t i o n s  a r e  a t  
least  a s  s t r i n g e n t  a s  technology-based l i m i t a t i o n s .  Of 
c o u r s e ,  a l l  a p p l i c a b l e  r equ i r emen t s  o f  t h e  S e c t i o n  402 
p e r m i t  r e g u l a t i o n s  would have t o  b e  s a t i s f i e d  be fo re  a 
p e r m i t t e e  c o u l d  i n c r e a s e  i t s  d i s c h a r g e .  

28. HOW MAY THE PUBLIC PARTICIPATION REQUIREMENTS BE SATISFIED? 

T h i s  r equ i r emen t  may be s a t i s f i e d  i n  s e v e r a l  ways. The S t a t e  
may o b v i o u s l y  ho ld  a p u b l i c  h e a r i n g  or hea r ings .  The S t a t e  
m;:y a l s o  s a t i s f y  t h e  r equ i r emen t  by p rov id ing  t h e  o p p o r t u n i t y  
f o r  t h e  p u b l i c  t o  r e q u e s t  a h e a r i n g .  A c t i v i t i e s  which may 
a£  f e c t  s e v e r a l  wa te r  b o d i e s  i n  a r i v e r  b a s i n  o r  sub-basin 
may b e  c o n s i d e r e d  i n  a s i n g l e  h e a r i n g .  To ease t h e  r e source  
burden on b o t h . t h e  S t a t e  and p u b l i c ,  s t a n d a r d s  issues may be 
combined w i t h  h e a r i n g s  on env i ronmen ta l  impact s t a t emen t s ,  
w a t e r  management p l a n s ,  o r  pe rmi t s .  However, i f  t h i s  is 
done ,  t h e  p u b l i c  must be c l e a r l y  informed t h a t  p o s s i b l e  
changes  i n  wa te r  q u a l i t y  s t a n d a r d s  a r e  be ing  cons idered  
a l o n g  w i t h  o t h e r  a c t iv i t i e s .  I n  o t h e r  words, i t  is incons i s -
t e n t  w i t h  t h e  water q u a l i t y  s t a n d a r d s  r e g u l a t i o n  t o  "back-door" 
changes  i n  s t a n d a r d s  th rough  a c t i o n s  on E I S ' s ,  wasteload 
a l l o c a t i o n s ,  p l a n s ,  or pe rmi t s .  



29. WHAT I S  MEANT BY THE REQUIREMENT THATt .WHERE A THERMAL 
DISCHARGE I S  INCLUDED, THE ANTIDEGRADATION POLICY SHALL BE 
CONSISTENT WITH SECTION 316 OF THE ACT? 

T h i s  r e q u i r e m e n t  is c o n t a i n e d  i n  S e c t i o n  131.12 ( a ) ( 4 )  o f  t h e  
r e g u l a t i o n  and  is i n t e n d e d  t o  c o o r d i n a t e  t h e  r e q u i r e m e n t s  and 
p r o c e d u r e s  o f  t h e  a n t i d e g a d a t i o n  p o l i c y  w i t h  t h o s e  e s t a b l i s h e d  
i n  t h e  A c t  f o r  s e t t i n g  t h e r n a l  d i s c h a r g e  l i m i t a t i o n s .  
R e g u l a t i o n s  implement ing  S e c t i o n  316 may b e  found a t  40 CFR 
124 .66 .  The s t a t u t o r y  scheme and  l e g i s l a t i v e  h i s t o r y  i n d i c a t e  
t h a t  l i m i t a t i o n s  d e v e l o p e d  u n d e r  S e c t i o n  316 t a k e  p r e c e d e n c e  
o v e r  o t h e r  r e q u i r e m e n t s  o f  t h e  A c t .  

30. 	 WHAT I S  THE RELATIONSHIP BETWEEN THE ANTIDEGRADATION POLICY, 
STATE WATTR RIGHTS USE LAWS AND SECTION 1 0 1 ( g )  OF THE CLEAN 
WATER ACT WHICH DEALS WITH STATE AUTHORITY TO ALLOCATE 
WATER QUANTITIES? 

The e x a c t  l i q i t a t i o n s  i n p o s e d  by s e c t i o n  1 0 1 ( g )  a r e  u n c l e a r ;  
however ,  t h e  l e g i s l a t i v e  h i s t o r y  and t h e  c o u r t s  i n t e r p r e t i n g  
i t  d o  i n d i c a t e  t h a t  it d o e s  n o t  n u l l i f y  w a t e r  q u a l i t y  measures 
a u t h o r i z e d  by CiJA ( s u c h  as  w a t e r  q u a l i t y  s t a n d a r d s  and t h e i r  
u p g r a d i n g ,  and NPDES and 402 p e r m i t s )  e v e n  i f  s u c h  measures  
i n c i d e n t a l l y  a f f e c t  i n d i v i d u a l  water r i g h t s ;  t h o s e  a u t h o r i t i e s  
a l s o  i n d i c a t e  t h a t  i f  t h e r e  is a way t o  r e c o n c i l e  w a t e r  
q u a l i t y  n e e d s  and water q u a n t i t y  a l l o c a t i o n s ,  such accomodat ion 
s h o u l d  be be  p u r s u e d .  I n  o t h e r  words ,  where t h e r e  a r e  
a l t e r n a t e  ways t o  meet  t h e  w a t e r  q u a l i t y  r e q u i r e m e n t s  of  t h e  
A c t ,  t h e  one  w i t h  l e a s t  d i s r u p t i o n  t o  water q u a n t i t y  a l l o c a t i o q s  
s h o u l d  be  chosen .  Where a p l a n n e d  d i v e r s i o n  would l e a d  t o  a 
v i o l a t i o n  o f  w a t e r  q u a l i t y  s t a n d a r d s  ( e i t h e r  t h e  a n t i d e g r a d a t i o n  
p o l i c y  or a c r i t e r i o n ) ,  a 404 p e r m i t  a s s o c i a t e d  w i t h  t h e  
d i v e r s i o n  s h o u l d  be  s u i t a b l y  c o n d i t i o n e d  i f  p o s s i b l e  and /o r  
a d d i t i o n a l  n o n p o i n t  a n d / o r  p o i n t  s o u r c e  c o n t r o l s  s h o u l d  be 
imposed t o  compensa te .  

31.  AFTER READING THE REGULATION, THE PREAMBLE, AND ALL TMESE 
QUESTIONS AND ANSWERS, I STILL DON'T UNDERSTAND ANTIDEGRADATION. 
WHOM CAN I T9LK TO? 

C a l l  t h e  S t a n d a r d s  Branch a t :  ( 2 0 2 )  245-3042. You can a l s o  
c a l l  t h e  w a t e r  q u a l i t y  s t a n d a r d s  c o o r d i n a t o r s  i n  e a c h  of  o u r  
EPA R e g i o n a l  o f f i c e s .  
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PURPOSE 


This document provides general program guidance for the States 
of Region 9 on the development of procedures for implementing , 

State antidegradation ~olicies. The focus of this guidance is 
on 40 CFR 131.12 of the water quality standards regulation 
(promulgated in 48 FR 51407, dated November 8, 1983) which 

sets out requirements to be met before any action is taken 

that would lower the quality of the Nation's waters. 


BACKGROUND 


Section 101(a) of the Clean Water Act defines the national 

goal of restoring and maintaining the chemical, physical and 

biological integrity of the Nation's waters. Section 303(a)(4) 

of the Clean Water Act explicitly refers to satisfaction of the 

antidegradation requirements of 40 CFR 131.12 prior to taking 

various actions which would lower water quality. 40 CFR 131.12 

requires that antidegradation provisions at least as stringent 

as those specified in that requlation be adopted by States as 

part of their water quality standards. 


This guidance identifies the tasks to be performed by States 

to implement Section 131.12 of the water quality standards 

regulation. Those tasks that need the development of decision 

criteria by the States are identified. Such criteria are 

necessary to define those actions which require detailed 


*economic or water quality impact analyses. The Agency expects 

States to develop and document these criteria in their 

antidegradation implementation procedures, for review and 

approval by EPA regional offices. The Agency's objective is 

to achieve the goals of the Act through an integrated approach 

to eliminating water pollution which includes the consistent 

application of State antidegradation policies. Figure 1 lays 

out the decision making process of an antidegradation analysis. 


Many of the procedures identified herein are already performed 

by States as part of their regulatory programs. Consequently, 

this document primarily serves to delineate, in a consistent 

manner, the criteria EPA Region 9 will be using to evaluate 

both State and EPA decisions, for compliance with 

40 CFR 131.12. 
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TIER-111 WATERS - Outstanding National Resource Waters 

40 CFR 131.12(a)(3) prohibits any action which would lower 

water quality in waters designated as outstanding National 

Resource Waters (ONRWs). Examples of such waters include, 

but are not limited to, waters of National and State parks and 

wildlife refuges, and waters of exceptional recreational or 

ecological significance. 


TIER I WATERS 


40 CFR 131.12(a)(l) prohibits any action which would lower 

water quality below that necessary to maintain and protect 

existing uses. In cases where water quality is just adequate 

to support the propagation of fish, shell fish and wildlife 

and recreation in and on the water, such water quality must 

be maintained and protected. In cases where water quality is 

lower than necessary to support these uses, the requirements 

in Section 303(d) of the Act, 40 CFR 131.10 and other 

pertinent regulations must be satisfied. Guidance concerning 

actions affecting these waters has been published elsewhere 

and will not be repeated here. 


%IER II WATERS - High ouality Waters 

Applicability 


40 CFR 131.12 establishes certain minimum requirements for 

States to adopt regulating actions which would lower water 

quality in high quality waters. These waters are defined as 

those in which water quality exceeds that necessary to support 

propagation of fish, shel'lfish and wildiife and recreation in 

and on the water. Any action which would result in, or which 

would permit, a lowering of water quality must be addressed in 

State implementation procedures. Actions covered by 

antidegradation provisions include, but are not limited to the 

following: 


Permit Actions 


1. Issuance/~e-issuance/Modificationof NPDES permits
-
2. Issuance of variances (e-g. 301(h), 301(m), etc.) 
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3. 	 Issuance of permits for urban runoff 


4. 	 Issuance of Section 404 permits 


5. 	 Adoption of or alteration of mixing zones 


6. 	 Relocation of discharge 


7. 	 Commencement of discharge from a new source 


8. 	 Increases in the discharge of pollutants from pcint 

sources due to: 


a. 	 Industrial production increases 


b. 	 Municipal growth 


c. 	 New sources 


d. Etc. 


Standards/Load Allocation Actions 


1. 	 Water auality standards revisions 


2. 	 Revision of wasteload allocations 

1 
3. 	 Reallocation of abandoned loads 


4. 	 Section 401 certifications (for example; concerning FERC 

licenses, Corps' actions, etc.) 


5. 	 Section 208 or Section 303(e) approvals 


6. WQM plan approvals 


"Non-point Source" Actions 


1. 	 Changes in BMPs 


2. 	 Resource management plan approvals 


3. 	 Land Management (e.g. Forest) plan adoptions, certifica- 

tions or approvals 
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4. *Changes i n  r e g u l a t e d  a g r i c u l t u r a l  a c t i v i t i e s  

5. 	 Changes i n  r e g u l a t e d  s i l v i c u l t u r a l  a c t i v i t i e s  

6.  	 Changes i n  r e g u l a t e d  mining  a c t i v i t i e s  

7. 	 C o n s t r u c t i o n  and o p e r a t i o n  of r o a d s ,  dams, e t c .  

Other  A c t i o n s  

1. 	 RCRA/CERCLA a c t i o n s  

2. 	 C o n s t r u c t i o n  g r a n t  a c t i v i t i e s  

3 .  	 O t h e r  "major  F e d e r a l  a c t i o n s "  ( p u r s u a n t  t o  NEPA and t h e  
Endangered S p e c i e s  A c t )  

4 .  	 Water  q u a n t i t y / w a t e r  r i g h t s  a c t i o n s  which a f f e c t  water  
q u a l i t y  

5. 	 F e d e r a l  a c t i o n s  r e g u l a t e d  by S e c t i o n  313 of t h e  Clean 
Water  A c t  

* P r i o r  t o  p r o c e e d i n g  w i t h  a d e t a i l e d  a n a l y s i s  of t h e s e  o r  
s i m i l a r  a c t i o n s ,  t h e  a f f e c t e d  w a t e r  body shou ld  be a s ses sed  t o  
d e t e r m i n e  whe the r  o r  n o t  i t  f a l l s  i n t o  e i t h e r  T i e r  I o r  
T i e r  111. I f  s o ,  a c t i o n s  which would lower  wa te r  q u a l i t y  i n  
such  w a t e r s  a r e  p r o h i b i t e d .  O the rwise ,  t h e  wa te r  body shoula  
be a s s e s s e d  t o  d e t e r m i n e  t h e  adequacy of  t h e  b e n e f i c i a l  u ses  
and w a t e r  q u a l i t y  c r i t e r i a  d e s i g n a t e d  f o r  t h a t  water  body. 
Adequate w a t e r  q u a l i t y  s t a n d a r d s  must  be adopted  and approved 
f o r  a n  a f f e c t e d  w a t e r  body, p u r s u a n t  t o  4 0  CFR 131 p r i o r  t o  
a l l o w i n g  any a c t i o n  t o  p roceed  which would lower  water  q u a l i t y  
i n  t h a t  w a t e r  body. 

The f i r s t  s t e p  i n  any a n t i d e g r a d a t i o n  a n a l y s i s  is t o  determine 
whether  or n o t  t h e  p roposed  a c t i o n  w i l l  lower  water  q u a l i t y  
( s e e  F i g u r e  1) .  I f  t h e  a c t i o n  w i l l  n o t  lower water  q u a l i t y ,  no 
f u r t h e r  a n a l y s i s  is needed and EPA c o n s i d e r s  4 0  CFR 131.12 t o  
be s a t i s f i e d .  I f  t h e  a c t i o n  cou ld  o r  w i l l  lower  water  q u a l i t y ,  
and t h e  a f f e c t e d  w a t e r  is  n o t  a T i e r  I o r  T i e r  111 water ,  t h e n  

- t h e  s t e p s  t o  b s  f o l l o w e d  t o  d e t e r m i n e  whether  o r  no t  40  CFR 
131.12 is s a t i s f i e d  a r e  d e s c r i b e d  i n  t h e  fo l lowing  s e c t i o n s  of  
t h i s  g u i d a n c e .  



~otii point and non-point sources of pollution are subject to 

antidegradation requirements. While point sources are generally 

well regulated, procedures for controlling non-point source 

pollution have not been as extensively defined. Cost-effective 

and reasonable best management practices for non-point source 

controls must be designed to meet water quality standards. EPA 

policy, first issued as SAM-32 on November 14, 1978, states 

that where applicable water quality standards are not met, 

revised or additional best management practices (BMPs) should 

be applied in an iterative process to improve water quality 

to the point that standards are attained, and that designated 

uses are maintained and protected. In Region 9, States 

generally have broad authority to regulate non-point sources. 

As part of their implementation methodologies, States must 

adopt procedures which adequately assure that non-point sources 

of water pollution will comply with the antidegradation 

requirements of 40 CFR 131.12. 


Implementation Procedures 


Four basic elements should be included in State implementation 

'procedures to ensure that actions affecting water quality are 

consistent with the provisions of 40 CFR 131.12. They are: 


4 Task A - Identify Actions that Require Detailed Water Quality 
and Economic Impact Analyses 

" Task B - Determine that Lower Water Quality Will Fully 
Protect Designated Uses 

" Task C - Determine That Lower Water ~uality is Necessary to 
Accommodate Important Economic or Social Development 
in the Area in which the Waters are Located 

Task D -	 Complete Intergovernmental Coordination and Public 
Participation 

Task A - Identify Acticns that Require Detailed Water Quality 
and Economic Impact Analyses 

This task established the types of analyses required for all 

actions that lower water quality in Tier I1 waters an2 decrsion 


-	 criteria that define the degree of water quality and economic 
analysis required. 
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State procedures should include three parts. First, the State 

should develop procedures to document the degree to which water 

quality exceeds that necessary to protect the uses. Ambient 

monitoring data can be used to provide this documentation. 

States must adopt procedures to assure that, where little or no 

data exists, adequate information will be available to determine 

the existing quality of the water body or bodies, which could 

be adversely affected by the proposed action. Such procedures 

should include both an assessment of existing water quality and 

a determination of which water quality parameters and beneficial 

uses are likely to be affected. These assessments and determin- 

ations coqld be performed either by the State or the party 

proposing the action in question. 


Second, the State should develop procedures that quantify the 

extent to which water quality will be lowered as a result of 

the proposed action. Simple mass balance calculations or more 

detailed mathematic modelling, such as that contained in waste- 

load allocations, can provide this information. Third, the 

State should develop decision criteria to define the degree of 

water quality change that warrants detailed water quality and 

economic impact analyses. Decision criteria could be based on 

direct measures, such as an absolute or percent change in 

ambient concenirations of the affected parameter or indirect 

measures such as changes in primary productivity caused by 

nutrients or changes in diurnal dissolved oxygen fluctuations. 


Repeated or multiple small changes in water quality (such as 

those resulting from actions which do not require detailed 

analyses) can result in significant water quality degradation. 

To prevent such cumulative adverse impacts, a baseline of water 

quality must be established for each potentially affected water 

body, prior to allowing any action which would lower the quality 

of that water. This baseline should remain fixed unless some 

action improves water quality. At such time, the baseline 

should be adjusted accordingly. 


Proposed actions to lower water quality should then be evaluated 

with respect to the baseline and the resultant water quelity 

change should be determined. This determination should include 

the cumulative impacts of all previous and proposed actions 


- and reasonably foreseeable actions which would lower water 
quality below the established baseline. Should the cumulative 
impact of actions significantly degrade water quality, more - . 
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detailed water quality, and economic impact analyses would be 

necessary. 


In any case, whether or not water quality is significantly . 
lowered (thus leading to an economic analysis), the State must 
find that any action which would lower water quality is 
necessary to accommodate important economic and social 
development. Such a finding must include, at a minimum, the 
following determinations: 

1. 	 That economic and social development will occur, e.g. 

there will be new or increased production of goods or 

services by the party proposing the change, population will 

grow in the service area of a sewage treatment plant, etc. 


2. 	 That this economic or social development requires the 

lowering of water quality which cannot be mitigated through 

reasonable means. 


3. 	 That the lower water qhality does not result from inadequate 

wastewater treatment facilities, less-than-optimal operation 

of adequate treatment facilities, or failure to implement 

or comply with methodologies to reduce or eliminate non- 

point source pollution. 


~ Z s kB - Determine that Lower Water Quality Will Fully Maintain 
and Protect Designated Uses 

All actions that could lower water quality in Tier I1 

waters require a determination that existing uses will be fully 

maintained and protected. States should develop methodologies 

for making this determination. 


Tier I1 waters, by definition, are those in which the water 

t quality is better than necessary to support and maintain the 


biota and beneficial uses of the water. In mosr cases, specific 

numerical standards do not exist to protect these uses. Where 

such standards do exist, they are generally established to 

provide the minimum acceptable quality to protect the beneficial 

uses of the water. Often, such standards are established on a 

statewide or drainage basin-wide basis and thus may not adequately 

protect the biota or the uses of specific reaches. Consequently, 

comparing existing or'projected water quality with adopted 


-	 standards may not adequately define whether or not beneficial 
uses will be fully maintained and protected. 
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Water quality must also meet any applicable public health 

standards as well as maintain and protect the existing growth 

and reproduction of resident species. The water quality 

criteria guidance developed by EPA per §304(a) of the Clean 

Water Act provides a basis for this assessment. However, 

national water quality criteria (such as those contained in the 

"Gold Book") may not fully protect resident species. The 

criteria may not protect locally occurring species that either 

may not have been tested, or that have been tested, but require 

greater protection than the criteria provide. This determina- 

tion involves a comparison of the species upon which biological 

testing has been completed in the criteria development documents 

with the species resident to the water body where water quality 

may be lowered. If the resident species are not adequately 

represented in the database, additional testing should be 

completed before lower water quality is allowed. Implementation 

methods should include procedures for making this comparison 

and define the circumstances (e.g., in terms of water quality 

change or extent of the biological testing database) that would 

require additional biological testing before water quality can 

be lowered. 


Water quality criteria for dissolved oxygen or 

conventional and non-conventional pollutants may be subject to 

%he same limitations and should be considered in the same way. 

For parameters for which no criteria guidance has been 

developed, biological testing or acceptable site specific 

criteria may be used to determine that lower water quality will 

fully maintain and protect designated uses. 


The lowering of water quality through the discharge of 

conservative or persistent pollutants merits more intensive 

consideration by States, due to the bioacculumative potential 

of these pollutants. These pollutants, particularly 

carcinogens, which are considered to have no safe "threshold" 

concentration, should have more stringent antidegradation 

requirements established for their analysis. 


Other methods of determining whether or not beneficial uses are 

being maintained and protected include biological assessments, 

such as the aquatic ecoregions procedure, or ambient toxicity 

testing using' standardized species. In some cases, assessing 


-	 the quality of water bodies on a pollutant-specific basis could 
prove costly, particularly for waters in which a lumber of -



discharges are located or for complex effluents. EPA's recently 

developed acute and chronic toxicity methodologies for assessing 

the toxicity of effluents or receiving waters could provide a 

more comprehensive and affordable alternative. 


Task C - Determine that Lower Water Quality is Necessary to 
Accommodate lmportant Economic or Social Development 

Actions which the State determines in Task A to significantly 
lower water quality require a determination that such actions 
are necessary for important economic or social development. 
40 CFR 131.12(a)(2) and the August 1985 "Questions and Answers 
on Antidegradation", give general guidance on how to make this 
determination. Explicit criteria defining "important economic 
or social development" have purposely not been developed by EPA 
Headquarters, because of the varying environmental, economic 
and social conditions of localities throughout the country. 
Further explication of EPA Region 9's expectation concerning 
these determinations is appropriate and is presented below. 

The fundamental requirement of this task is to establish a 

strong tie between the proposed lower water quality level and 

"important" economic or social development. If the party 

seeking the change in water quality cannot demonstrate the 

relationship between such development and water quality, then 

t&e proposed action is prohibited. 


Demonstration of important economic or social development 

entails two steps. First, the party should describe and analyze 

the current state of economic and social development in the 

area that would be affected. The purpose of this ste? is to 

determine the "baseline" economic and social status of the 

affected community, i.e., the measure against which t:le effect 

of the water quality downgrade is judged. The area's use or 

dependence upon the water resource affected by the proposed 


t action should be described in the analysis. The follcwing 

factors should normally be included in the baseline analysis: 


~-
O Population 


Area employment (numbers employed, earnings, major 
employers); 

-	 " Area income (earnings from employment and transfer 
payments, if known); 
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- O  Manufacturing profile: types, value, employment, trends; 


Government fiscal base: revenues by source (employment 

and sales taxes, etc.) 


Second, the party seeking the change in water quality should 

then demonstrate the extent to which the sought-for level of 

water quality would create an incremental increase in the rate 

of economic or social .development and why the. change in water 

quality is necessary to achieve such development. The party 

should provide analysis, along with the supporting data used in 

its preparation, showing the extent to which the factors listed 

above will benefit from the change in water quality requested. 

The analysis should demonstrate why such economic and social 

development requires the lower water quality. Other alterna- 

tives.or changes in the project or other mitigation measures 

which would prevent degradation of water quality should be 

identified in this analysis. The following factors may be 

included in the analysis or incremental effects expected to 

result from the degradation in water quality: 


O Expected plant expansion; 

f 


O Employment growth; 


O Direct and. indirect income effects; 


" Increases in the community tax base 

Other components of this analysis could include an assessment 

of the overall environmental benefits to be achieved by the 

proposed action and the tradeoffs to be considered among the 

various media. The relative' costs of various alternatives to 

the proposed action could also be analyzed. 


The requirements for a given analysis will be site-specific, 

depending upon factors such as data availability, conditions 

specific to the relevant water body, the area of impact (city, 

county, State-wide), etc. The economic analysis may include 

estimation of the treatment costs necessary to maintain existing 


-	 water quality; e.g. land treatment or advanced treatment. 
Staff of the ETA Regional office are available to assist States -in determining the exact requirements of an ~nalysis of 

Cane l f l  



specific proposals to lower water quality. In addition, the 

Economic Analysis Branch in EPA Headquarters' Office of Water 

can assist State and Regional staff, when necessary. 


Task D - Complete Intergovernmental Coordination and Public 
Participation 

Public notification pursuant to 40 CFR131.12 is 

required for all actions that lower water quality in Tier I1 

waters. EPA requires that proposed actions which degrade water 

quality be reviewed by other appropriate agencies and that the 

public be given an opportunity to comment. 


D0cumenta;ion and public notification under antidegradation 

need not be a lengthy process in many cases and can be combined 

with other actions that require public notification. The 

public participation requirement may be met by holding a public 

hearing, e.g., as part of the adoption of an NPDES permit, as 

long as proper notice of a standards action is provided to the 

public (see WQS Handbook).' Intergovernmental coordination 

consists of requests for review of proposed actions by affected 

local, State and Federal agencies, such as area-wide planning 

agencies, fish and wildlife agencies, etc. 


Thp following is a summary of the public notification required 
to comply with the antidegradation provisions of the WCS 
regulation: 

O A statement that the action must comply with the State's 

antidegradation policy and a description of the policy. 


A determination that existing uses will be maintained and 
protected. This will require an assessment and documen- 
tation for public review of (a) the amount the water 
quality currently exceeds that necessary to protect the 
existing and designated uses, and (b) the amount that 
water quality will be lowered as a result of the proposed 
action (see Task A). 

O A summary of other actions, if any, that have lowered 
water quality and a determination of any cumulative 
impacts. 

A determination that lower water quality is necessary to .-
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accommodate important economic or social development. 

This will require a detailed analysis or the rationale 

used to determine that a detailed analysis is not required 
(see Tasks A and C ) .  

A description of the intergovernmental coordination that 
has taken place. 

A determination that there has been achieved the highest 
statutory and regulatory requirements for all new and 

existing point sources and all cost-effective and reason- 

able best management practices for non-point sources. 


OTHER CONSIDERATLONS 


1. 	 The decision criteria for determining that detailed water 

quality and economic analyses are needed may vary with the 

types of chemical pollutants. Some chemicals are believed 

to elicit an effect at'a certain concentration (i.e., 

threshold chemicals). Other chemicals (i.e., non-threshold 

chemicals) have no safe level. Non-threshold chemicals 

include carcinogens, mutagens and teratogens. States are 
' urged to apply more stringent review procedures to 
non-threshold chemicals. 

2. 	 NPDES permits do not routinely contain numerical limits 

for all of the substances found in a discharger's effluent. 

Nevertheless, all substances are subject to antidegradation 

policy implementation, whether or not they are specifically 

limited in the permit. To apply antidegradation to 

substances not currently limited in the permit, the State 

can utilize the notification procedures specified in 40 CFR 

122.42, requiring dischargers to notify the State pollution 

control agency of any actual or anticipated change in 

effluent characteristics, as compared with those existing 

at the time the permit was issued. 
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