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SUPERIOR COURT FOR THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF MENDOCINO JAN 5 .. 2000

REDWOOD COAST WATERSHEDS
ALLIANCE, a California non-profit
corporation, GREENWOOD
WATERSHED ASSOCIATION, an
Wlincorporated association and
GUARDIANS OF EL~ CREEK OLD
GROWTH, an unincorporated
association,

- Petitioners,

VS.

CALIFORNIA DEPARTMENT OF
FORESTRY AND FIRE PROTECTION,
RICHARD WILSON, in his official
capacity as Director of the California
Department ofForestry and Fire
Protection, and DOES 1 through 10,

Respondents,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CLERK OF MENDOCINO COUNTY
SUPERIOR COUR,. Of!"~A~

Case No CV78423

Intended Ruling on Petition

Real Parties in Interest.

LOUISIANA-PACIFIC CORPORATION, )
a Delaware corporation and DOES 10 )
through 20, )

)
)

I
'.

This matter was argued and submitted on October I. 1999. Attorney Thomas N.

Lippe appeared for petitioners. Deputy Attomey General Marc N. Melnick appeared fO,r

respondents (CDF). Attorney Frank Shaw Bacik appeared for the substinued real party in

interest (new owner) Mendocino Redwood Company, LLC. (M:R.C).

1. NATURE OFREVlEW:

At oral argument and in their formal written request for a statement of

decision filed that same day, petitioners limited their challenges to the legal procedures

used by respondeot in approving the three timber harvest plans (11iPs) in question. To
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the extent that petitioners' previous briefs and/or pleadings argue or raise factual

"substantial evidence" issues (separa.tely or mixed), those issues are deemed abandoned.

In regards to alleged procedural errors, CCP §1094.5(b) states "Abuse of

discretion is established ifthe respondent has not proceeded in the manner required by

law...". Case law further clarifies the standard for agency procedural error requiring it

to be "prejudicial" in magnitude. Sierra Club v. State BOard of Forestry (1994) 7 cat. 4th

1215, at 1236.

n. BACKGROUND;·

Two oftbe three challenged THPs are partially harvested and have a

lengthy litigation history covering nearly a decade. The litigation history is referenced in

the official responses (100 AR 270 - 271 and 145 AR 350..;. 351) and in a published

deci~ion; Schoen v, Department of Forestrv and Fire Protection (1997) 58 Cal. App. 4th

556} at 559'- 564.

'While this is apparently the fourth separate piece oflitiglltion related to

these plans, it is more a consideration ofa return on a writ issued pursuant to the

Appellate Court's decision in Schoen (though apparently no writ was ever prepared and

presented to the trial court in CV71248). As such, the language or instructions in Schotm

control and must be strictly and completely folloWed.

Amendments #10 and #13 (from respectively THP 100 and 145) arise

directly from the, published decision and are respondents I and real parties in interest's

attempt to comply with the appellate court's directives. The fact that another amendment

(#14/THP 145) and a third THP (1-97-352 MEN) from a different watershed were

combined in this new petition has little or no effect on this procedmal review:
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In. OFFERS OF EXTRA RECORD EVIDENCE AND RULINGS ON

OBJECTIONS THERETO:

Petitioners Me personally familiar with ilie general rule that administrative

mandamus is limited to matters raised o~ existing in the administrative record. CCP

§1094.5 (c); Western States Petroleum Assn. v. Superior Court (J 995) 9 Cal. 4th 559;

Schoen (supra), at 571; and Elk Cotmty Water District v. Department of Forestry and Fire

Protection (1997) 53 Cal. App. 4th 1, at 14.·Nevertheless, petitioners offer a number of

items pursuant to CCP §1094.5 (e) and judicial notice provisions of Evidence Code §450
. .

et. seq. Respondents and real parties in interest interpose a number ofobjections.

Without lengthy discussion, the rulings on the offers and objections from

the hearing are:

Petitioners Exhibit #1
. Petitioners Exhibit #2

Petitioners Exhibit #3
Petitioners Exhibit #4
Petitio.ners E.~bit #5
Petitioners Exhibit #6
Petitioners Exhibit #7
Petitioners Exhibit #8

Overruled
Overruled
Overruled
Sustained
Sustained
Sustained
Overruled
Sustained

Received
Received
Received
No due diligence shown

Received

The matters received into evidence pursuant to CCP §1094.5(e) have been

accepted chiefly to grant petitioners relief from the "Catch - 22" ofattempting to prove

the absence of a particular item. in the administrative record either totally or at particular

points in time. Some ofthese 'matters are otherwise subject to judicial notice, ·at least as

to their existence iri the public record outside of the administrative records here. The

objecting parties shall have ten days from receipt of this decision to clarify or correct any

of petitioners' presentations ofthose same matterS.
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As to the sustained objections. these docwnents are largely actions,

opinions and rules ofvarious federal agencies. While relevant, they do not control CDF's

ultimate determinations on these specific~s. They also pre-date the administrative.

records herein and as such do not fall under lhe exceptions allowed by CCP §1094.5(e).

Additionally, these same concerns were mentioned by all of the parties in a number of

places in the administrative records.

IV. REQUESTS FOR JUDICIAL NOTICE:

. A Petitioners Second Reguest for Judicial Notice (.filed June 15, 1998)

Exhibit #1
Exhibit #2
Exhibit #3
Exhibit #4
Exhibit #5
E."Chibit#6
Exhibit #7
Exhibit #8

Granted
. Granted

Denied as moot
Granted
Granted
Granted
Granted
Denied as moot

B. Real Parties in Interest's CL.P. '5) Request for Judicial Notice (filed .

May 13, 1998)

Exhibit#A
Exhibit#B
Exhibit#C
Exhibit#D
Exhibit#E

. ExlUbit#F
Exhibit#G

Denied
Denied
Denied (can not consider)
Denied
Denied
Denied
Denied

C. Real Parties·in Interest's CMRC's) Request for Judicial Notice (raised

in brief filed on June 13. 1998, at page 2)

Case #787S7(sic) Gt'anted (78759)

The rationales for these grants and denials are generally the same as in Part ill

above.

4
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V. EFFECT OF RECEIPT OF EXTRA RECORD EVIDENCE:

Since these are not ca.ses where the court is empowered to exercise it's

independent judgment, receipt ofthis extra record evidence, if accurate, would by itself

require a remand to CDF for reconsideration of the agency's approval of these THP's in

light of the extra evidence. CCP §1094.5(e) and (f) (see also, PRe §21005(a)). This

coun, for example, can not detennine if the extra information pictorially presented in the
q

map attached to the Cattalini declaration (Exhibit #3 attached to Petitioners Exhibit #1)

would alter any of CDF 's actions and/or approvals.

Neverthel¢ss, it would seem useful to the parties for the court to continue

to review the other aspects of the petition in order to prevent a fIfth piece of litigation.

With such additionalrolings or suggestions, perhaps some fInality,.one way Or another

will ultimately be reached. (See also, PRC §21005 (c)).

VI. CLAIMS OF ESTOPPELIRES JUDICATA:

Without discussion. this court is rejecting MRC's res judicata/estoppel

argwnents conceming case #78759.

VII. MITIGATION MONITORING:

The court is also rejecting petitioners' position that PRe §21081.6

somehow req'.llres :l mitigation monitoring prognuu for THPs beyond the extensive

conditions, in.spectio~s ~d enforcement options used and available for these THPs under

the Forest Practices Act (UFPAn - Publi~ Resources Code §451 t et seq.) and the rules

and regulations adopted thereunder. While more monitoring might be wise, it is not

required under PRe §21081.6.

5
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If Sierra Club is somehowmtetpreted to bring subsection (a) monitoring

provisions into play for THPs (Sierra Club (supra) at 1231), the faces of these

administrative records adequately show the existence ofsuch by way of the multiple

regulatory inspections, conditions imposed and enforcement options.

mI. CONSIDERATION OF ALTERNATIVES TO THE PROPOSEQ

ACTIVITYIPRO.JECT:

There is merit to CDF's and MRC's arguments 'that "alternatives" to the

proposed timber harvesting are quite limited in forestlands zoned TPZ and that an

analysis need not be overly exhaJ,lStive, imaginative, and beyond reason. Laurel Heights

II (1993) 6 Cal. 4 th 1112, at 1142. However, recent cases ,have stressed the need for

consideration ofthe'THP alternatives. Sierra Club (supra) at 1230; Schoen (supra) at

,567; Friends of Old Trees v, Department ofForestIy and Fire Protection (1997) 52 Cal.

App.4th 1383, at 1404- 1405. Mitigating changes in silviculture are not considered

alternatives. Friends, Ibid. Feasible alternatives must still be considered even if the

particular 1HP's significant environmental effects 'are expected to be eliminated by

mitigation me~ures. Id.

The· most glaring deficiency here is'CDF's acceptance ofLP's assertions,

without any analytical discussion or specific supporting facts that the alternatives of no

project, delays in harvesting and/or' alternate harvesting sites were not feasible. (See, 100

,AR 69-70; 145 AR 76 -77; 352 AR 32 and compare 100 AR 276; 145 AR 356; 352

AR 258 - 259). On the face of the record, without timely available infonnation such as a

(draft) statewide, countywide or even,area wide sustained yield p~an for L.P. holdings

(even excluding o:wnership's of others [with possible private and public lumber

6
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purchase/exchange alternatives listed]1
) it is impossible to' conclude that such analysis

was done by cnp before approving these three THPs.'

This lack of documentation2 and analysis to -support the general .

conclusions also holds true for the general economic statements made by L.P. (see, sm:ne

AR cites immediately above). However, because ofacceptance ofL.P.'s other general

conclusions. CDF never found it necessary to reach the question of possible "overriding

economic, social Ot other conditions" which under PRe §21002 might. with further

analysis, -still allow a project to. be approved. (Sierra' Club (supra) at 1220 and 1225.)

IX. ASSESSMENT AND ANALYSIS OF PAST, PRESENT AND

POTENTIAL CU1\'IULATIVE IMPACTSIEFFECTS ON THE

ENVIRONMENT:

The question, as framed by petitioners, iSDQ! ·whether substantial evidence

exists in the record to support CDF's general conclusions tllat these three THPs, either in

isolation or .combined with other activities in the area(s),do not actually or potentially

create or contribute to a significant (negative) effectJ on the environment ofthe area(s).

The substantial evidence test is not requested. The question presented is two parts:

1. Was the cumulative effects assessment done as defined by statutes,

regulations and case law?

I Every TIfP neect not be treatise: on all issues. Reference to other publicly disclosed studies ma.y be made.
Environmgntal Protection Information Center. Inc. v. Johnson (198.5) 170 Cal App.3d 604, at 623 - 629
("EPiC"). .

1 Th. timing of various undisclosed T~P npplicatioDS and plms seems to indicate an unwillingness on
t.P. 's part to fully dJsclo~ th~ "big picture". (See., Part m above). The :iaa1C issue wu ~lliscd in~ .
(supra). 3.t j60. 569 and 571. and shou!cl have been resolved in these' amendments.' .
.' The forestry rules define a "significant' effect on the enviromnent to be "a substutial1y or potentlaijx
substantial, adverse change in any of the phySical con.diuons within the area !lffected by the project
including land, air, water. nti:ner.l1s. flora, fauna. ...... Rule 89~_1 (emphasis added).

7
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2. Did CDF articulate its reasoning and fmdings supporting its general

and specific conclusions about these THPs in amanner required by statutes, regulations

and case law?'

There is no single absolutely legally correct way to ~Tite about/address

cumulative effects of a particular activity on the environment. Within the context of

THPs, the Sixth District in Laupheimer distinguishes between "analysis" and

"assessment" (Laupheimer v . Sta.te ofCalifomia (1988) 200 Cal. App. 3d 440, at 466).

However. the litigants and court here are more directly controlled by the First District's

outline of CDF's duties in EPIC (supra, at 628 - 629). Because the com:ts (lawyers and

the general public) have no particular scientific expertise, deference is given to the

. decision of the agency, which has the expertise, in this case CDF q.,aurel Heigh~ I

(1988) 47 Cal. 3d 376, at 393; Schoen (supra) at 576; Friends (supra) at 13.95; 14 CCR
~

§1051.1 (d); PRe §21005). This deference includes disputed environmental issues.

Obid.). But clear articulation of the reasons for an agency's decision with specific

.reference to the facts/documents supporting and leading to the agency's conclusions must

be made. In this manner the court can then weigh the record ",..ith the substantial

.evidence test. and the public can scrutinize and.(hopefully) gain confidence in or further

challenge the agency's decision.

The First District in~ outlines CDF's duties in this regard:

"Gallegos v. State Board ofForesrry, supra,
76 Cal. App. 3d 945, set forth the controlling standard for
the sufficiency ofthe required written responses to
significant environmental objections. Adapting the

4 These are )e:aVproeedu~questions presenl.."d in Vlo-hich the court never aCtually wtighs me evidence in
the record. See, diseu.uion in Part V (above) c:oncemin: CCP §1094-'. This procedural approach has
already been at least once dealt with in THPs 100 and 145 on a closeiy related but difi'ennt issue. (See,
Schoen (supra). at 56$). .

8
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analogous criteria governing responses to objections to a
proposed project requiring an EIR, the Gallegos court roled
that the responding agency (in that case. the State Board of
Forestry) "need not respond to every comment raised in the'
course ofthe review and co~tation process, but [the
agency} must specifically respond to the most significant
environmental questions raised in oppositions to the
project." (ld., at page 954; see People v. County 0/Kern
(1974) 39 Cal. App. 3d 830 [115 Cal. Rptr. 67].) Such
responses must include a description of the issue raised·
"and must particularly set forth in detail the reasons whv
the particular comments and objections were rejected and
why the [agency) considered thc'9cvelopment ofthe project
to be ofoverriding importance." (Id., at page 841).

The putpose ofthis requirement is to provide the
public with a good faith, reasoned analysis whv a specific
comment or objection was not accepted. (9) For this
reason, condusQtY respqnses unsupported by empirical
information. scientific authQrities or e2Cp1anatotY
information have been beld insufficient to satisfy,the
requirement of a meaningful. reasoned response: . : ,

. conclusory responses fail to crystallize issues, and afford
no basis for a comparison of the problems caused by the .
project and the difficulties involved in the alternatives.
(citations omitted. emphasis added.)
Environmental Proteetion Infonnation Center, Inc. v.
Johnson (1985) 170 Cal. App. 3d 604, at 628.

The Sixth District in Laupheimer (supra), at 460 - 467, while not

I
accepting CEQA'5, EIR Guidelines as directly applicable to THPs in assessing cumulative

enviromnental effects, gives similar guidance:

"In these broader terms one would reason
that CEQA's specifie cumulative-impact provisions
constitute recognition ofthe abstract significance of
cumulative impacts to an environmental inquiry. and that in
this abstract sense significant cumulative impacts must be
considered in the course ofany environmental jnquiry .
subject to CEQA's broad policy goals, whether or not also
subject to CEQA IS EIR requircments~

(21) We cannot quarrel with the proposition
that Forestry. as it exercises its regulatory functions under,
the Act and Rules, must consider each timber harvesting

9
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plan in its full environmental context and not in a vacuum.
To us the importan~e ofseeing th~ eptire environmental
picture unaffected by labels 4eve1oped under CEQA. The
relevant question will be whether, in a given case, Forestry .
has adequately considered the entire relevant environmental
picture. We agree with EPIC insofar as it may be read to
say that· in the timber harvesting plan review process.
ForestIy must consider all significant environmeutaJ
impacts of a proposed timber harvesting plan, regardles§
whe1her those impacts may be expected to fallon or off the
logging site. and regardless whether those impacts' would·
be attributable solely to activities 'descpl2ed·in the timRs"
harvesting plan Or to those activities in combination with
other circumstances including but not necessarilv limited to
other past. present. and reasonably expectable further .
activities in the relevant area.

Such a rule would require Forestry in every case to
make at least a preliminary search for potential cumulative
environmental effects, and, ifany suchefiect were
perceived, at least a preliminary assessment of its
significance. Were Forestry to determine that there were
one or more significant potential cumulative effects, then it
would be obliged to give careful consideration to those
effects in determining whether. and if so upon what
conditions if any, to approve the timber harvesting plan."
(Emphasis added.) Ibid., at 462 - 463.

In Laupheimer the court faced procedural questions similar to those

presented here. At page 463, the court framed some of their procedural questions without

addressing the merits of CDF's general.factual conclusions.

While thete are discussions in the present administrative records

concerning cumulative effects on parts ofthe enviro~ent, these discUssions appear too

generalized to fulfill on their face even the somewhat lesser standards required by

. Laupheimer. Furthe~ore, CDF's conClusions, even ifcorrect, are not articulated in a

manner, which fu.Uills~·s standards (above). While "hedging" on an important

environmental issue is discouraged (friends (supra), at 1402), prescience as to every

10

000506



- .... ••• -., It '"

, ,;.. .

"w:t .., ....

"

. ~~ ;;:-v.... '''_:''.

-- . '.~.'" :',~:< .1::,0' .":,, ..:~..:.-: ......

environmental and cumulative effect is not expected (Laupheimer (supra), at 466).'

Effects, whether individual or eumulati~e, which can not be fully eliminated or feasibly

mitigated, must be identified to the best ability of the agency and then measured in

balance with the countervailing private and p\.\blic interests identified in PRe §§4S12;

4513,4551 and 21002. The overall record does not clearly show on its face that this

process has been done according to the legal staildards set forth above. Rather, the

approach here seems to match what was criticized in Laupheimer:

"But the administrative record does not reflect that
Forestry has done any of these things. Forestry's file:
reflects its awareness of the (other) Plan. but no attempt to
relate the two plans in. terms ofenvironmental impact. The
director's major issue statement effectively rebuts the
concern that Coast's activities~ simply a prelude to
'residential development, but does not otherwise respond to
cumulative-impact issues. So far a,s can be learned from
the administrative record, Forestry's approach appears to
have been to minimize the adverse effects of lQgging
operations on the 28 Plan site itse!i and to assume that
such minimization would sufficiently mitigate offsite
impacts ofwhatever kind. Such an approach was expressly
rejected. as "at odds with the concept of cumulative effect.
which assesses cumulative damage as awhole grater than
'the sum of its parts," in Epic, supra 170 Cal. App. 3d at
page 625.u (Emphasis added).
Laupheimei' (supra), at 466.

SepMate from this well-intentioned, necessary, but procedmal error, CDF also repeatedly

forecloses consideration'ofthe cumulative effects ,ofother neighboring plans 'arid even the

previously harvested parts ofTHPs 100 and 145 once they are "recorded by the

,department as completed and stocked" (e.g., - i45 AR 356, concern #7; 145 AR. 360-

361, concern #12),

By way ofexample, at 100 AR 13 under "PastJt
, what does it mean to say

'"Out ofaU this past loggi.c.g no remaining adverse environmental effects can. be identified

I I
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'on the ground"'? Does this skirt the issue oflogging's historical contribution to the

decline in fisheries? What led to this and the other generalized and perhaps overly broad

conclusions in this old 1989 section? Further information at 100 AR 65 - 102 is

beneficial. But'again, the general 'conclusion arlOO AR 76 that "The proposed operations

are Dot "exPected' to negatively impact" coho salmon (see also bottom of 1,00 AR 252-
. "

"do not ~'') are hedged general conclusions arrived at from no clear. specific, factual.

analytical trail.

The official response incorporates this unsupported Conclusory style. For

tX3Inple, "Ida not 'anticipate' that this would caus'e adverse impacts on this nIP" (at

bottom of 100 AR 278):-is not even the full question. At 100 AR284 re: Concem #17,

the official response references a single year's higher fish count without critical analysis.

The reference is taken from 100 AR 91 which first speaks about the "'inherent problems"

in monitoring fish populations accurately. What dO,es the single year's statistic mean? A

,recovery? If so, whtrt level of recovery? An e~cement? Ifso. an enhancement from

what? Endangerment? Improved methods of counting? A statistical aberration? A

partial recovery based on better forest practices? What are the cumulative effects of

logging on the coho salmo~ population?

Again, there is no single fonnat that fulfills these assessment

requirements. Expanding on Laupheimer inquiries, for each assessment topicS sample

questions might be:

1. What are the historical environmental effects oflogging on the

.. fisheries/watersheds in general?

in California?

12
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in Mendocino County?

in the specific watersheds of these THPs?

for particular methods ofsilviculture such as Clcl~ar

cutting"?

. 2. What are the expected actual and potential present environmental

effects oflogging on the fisheries/watersheds if these THPs are approved?

as applied?

as feasibly mitigated?

For the particular method of silviculture used (e.g.

"dear cutting" - THP 352)1

3. What are the expected actual and potential curnu1ative6 environmental

effects despite using thE: most advanced and environmentally protective

silviculture methods CUITently considered feasible?

are .the environmental effects still significant?

are there overriding/counterbalancing considerations?

The Forest Practice Rules require that the timber harvest plan identi:fY

"any past. present or reasonably forese~e DIObable future projects" and state whether

the J2,t'oposed project "in combination with past. present and reasonably foreseeable

probable proiects Twill) have a reasonable potential to cause OJ ~d to significant

.cumulative impacts," (14 c.e.R §912.9, emphasis added.r The overall. adjacent, nearby

and reaSonably foreseeable projects whic~ LP had active and planned in these THPs'

watersheds a.pparently were not fully disclosed or assessed (see, Parts ill and XIll).

, See. Rule 912.9 for a list o{~ouree subjeets'" to be assessed in a !HP approval proass.

13
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"Adjacent and nearby THPs bring into question~e actual size ofLPs "project".

Laupheimer notes the disfavored "piecemeal" approach without fully adopting CEQA

defmitions for THPs:

"The Guidelines also provide a definition of
"cumulative impacts":" 'cumulative impacts' refer to two
or more individual effects which, when considered
together. are considerable aT which compound or increase
other environmental impacts.

"(a) The individual effects may be changes
resulting from a single project or a number of separate
projects. •

U(b) The cumulative impact from several projects is
the change in the environment which results from the
incremental impact of the project when added to other
closely related past, present, and reasonably foreseeable
probable future projects. Cumulative impacts can result
from individually minor but collectively significant projects
taking place over a ~riod of time." (Ouideline~, §15355.)

This and o~er courts have dealt"with the cumul~tive

impact concept in the CEQA context. (20) One" judiciaUY "
recognized function oitb' concept is to assure 1:M1
potential environmental impacts will not be misleading~

minimi2ed by "ehopping a large project into many little
ones.. on (Citations omitted, emphasis added.)
Laupenheimer (supra), at 461.

Assuming that the blended reading ofthe Forest Practices Act and CEQA allow for small

THPs from a large ownership to slowly cover entire watersheds, the only effective

assessment and control would co~e from full disclosures of overall logging plans and

proper "big picture" assessments of cumulative envitQnmental effects and feasible

alternatives.

I: It is difficult to ar:~ lIdequ~consideration wheD. even the belatedly requested information is still
incomplete. Compare 100 AR263 -264 and 145 AR344-34S, with Part Ill. Part IV andfoomotes 2 &. 7.

14
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Relying On EPIC (supra) at 616. counsel for the real party in interest argues that

logging is a Ildirty business;' but thilt pUblic policy as set forth in PRC §4513(a)

overrides other concerns - emphasizing only the first twelve woros of that subsection and

ignoring the environment balancing factors ofthe rest of the section and sections 4512

and 4551. CDF has conceded in other litigation that "it would be difficult to argue that

any THP - even a modified 1HP subject to a subst~tiallist of-mandatory mitigation

measures" - wot.\ld be an activity or project "where it can be seen with certainty that there

is no ·possibility that the activity in question may have a significant effect on the

environment" Friends (supra), at 1394 - 1395. This would seem to hold true even more

so where a series ofTHPs have.blanketed entire watersheds over the years.

Perhaps it is time for thorough answer to suggested question #3 (above) as

requested by petitioners. Some guidance might be come from: some of CDF's own

. instructions to a private forester quoted by the California SUpreme Court:

"The RPF[']s complete thought process should be .
demonstateQ in the plan. He should explain what imPac~
there may by on the wildlife and whY they are consideredtQ
be significant or insignificant.II (Emphasis added.)
Sierra Club (supra) at 1222.

X. fRlOR PUBLIC ACCESS TO INFORi"JATION RELIED ON BY CDF:

In view of all of the above (especially Part V), this coUrt need not sort

through each allegation of the petitioners concerning prior public access to documents

and information relied on by CDF in making their decisions. There is a strong argwnent

that full and adequate prior access did not occur.7 While all incidents may not haye

constituted procedur~ and/or prejudicial error, and ali would be moot upon a

reconsideration ofor reapplication for these amendments!THPs, the courts and legislature

15
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have continuoUSly stressed mim' public access to information so that public input can be

meaningful, correct and/or cause adjustments in agency actions, ana explain and

engender trust in governmental actioIiS. .

The Schoen court quoted Friends in re.:emphasizing:

"The court'in Friends ojlhe Old Trees.
supra, 52 Cal. App. 4111 at page 1402 stressed the critical
.need to recirculate to the public all information relating to a
cumulative effects analysis prior to adding the documents
to the agencv file. "{P]ublic review and comment. ; .~ssures
that a12protlriate alternatives and mitigation measures are
considered, and permits input from agencies with expertise .
in timber resources and conservation." (Hewlett v. Squaw
Valley Slci Corp.' (1997) S4 Cal. App. 4lb 499. 525 (63 Cal.
Rptr. 2d 11 8J.) Thus public review provides the dual
purpose of bolstering the public '5 confidence in the

. agency's decision and providing the agency with
information from a ~ariety ofexperts and sources.

The necessity for public review does~
diminish simply because the forester and CPF determine
the change in operation will not have any envirQnmental
impact. Under CEQA. even when the agency determines a
project will have no significant envircmmental impact, the
agency must prepare a negative declaration. The
documents supporting this decision are still subjc;ct to
public review. (Cal. Code Regs., tit. 14, §15071. subd.
(c).)" (Emphasis added.)
Schom (supra), at 574 (see also,~ (supra); at 627 
630)

It can not be the intent of the legislature Or the C.ourts to allow an agency to substantially

create (or "pad") an administrative record with documents and justifications which the

public has had no real chance to scrutinize or to respond. uStreamHning" procedures in

this way is not authorized. nng.,.at 577.

Xl. CONCLUSION;

7 See, AppendiX #1 to Petitioners\Brief (r1lcd August I),19~8)
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Within twenty d8.ys each party may address by brief any issue which the
, '

party feels is incorrect, misunderstood or missed altogether. Within seven days thereafter

any responses are due but not required, Disagreement is recorded without the necessity

of such "filings.

!fno such briefs"are filed within twenty 'days. petitioners shall propose and

circulate any necessary statemel1t, orders and/or judgment. Given the age of the two

older THPs 100 and 145. should the new owner wish to purs1,1e harvesting of the

remaining portions ofthose locations, the Lauoheimer court's suggestion (supra) at 467,

for: re-starting at the beginning, seems appropriate.

So Ordered.

Dated: J~uary 5, 2000

(~(94d,J
VINCENT T. LECHOWlCK

]7
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CI.e.f\l<: Of' ""~NOOC'p.lO~
6UPEFUOR COUAT OF CA NI-

SUPERIOR COURT FOR THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF MENDOCINO

REDWOOD C()A~T WA.TF.RSHF.DS
ALLlANCE~ a California non-profit
corporil.tiol\~ GREENWOOD
WATERSHED ASSOCIATTON, an
unincorponlled association 3.nd
Gl.: ARDIANS OF ELK CREEK OLD
GROWTH. :1rI unincorpM:llcd
o.~:\(l,"iation.

Petitioners.

"S.

CALJfORNIA n~PARTMF.NTOF
FORES'rRy J\.1'lD FIRE PROTECTION)
RICHARD WILSON. in his official
cap~city a~ Dir~~or or the Caljfomiil.
Dcp:utment ofForestry and fire
Protection. and DOES 1 through 10.

Respundenl:i.

Rcal r:lrties in Interest. .

)
)
)
)
)
}
)

)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV78423

Final Ruling. on Petition

An illlcndcd decision W:lS issued on ]anuaty 3, 2000. Opportuniry II.' mise iSS\les

hy bri.:f was gnll"ll~J 'within [wenty (0;. seven) days. Peticioners fil<:d l\ fonnaJ bri~f ell1

JLUluary 25. 2000 requesting certain new or uifierenr ruling!;. The rew party ill interest

lodged len":N which indicated that, as the new o"""cr. the real party in int,r~t Wil.'i

withdrawing :lnd canceling the three TI~P'5 which were th~ suhject of this rulins. ~'or n

~l1nd rjm~ the r~J party rt.Usc:d a questioo ofmootness.

000514



The petitioners are enlitled to a judgment in their favor at this late point in the

litigation, iflhcy so choose. The same issues are likely to remajn in controversy•.ifnot

with the present landov.ner. then with the respondent the petitioners and other

I:lndawners. How~vtr, the prior mootness ruling as to lHP ##445 (filed NO"'cmher 24.

1998) 5holl rernnin unchanged and be set forth in any tinal jude.ment.

As to the [W('l additional modifications requested by petitioners:

1. Petitioners did in fact fail to raise in oral arguments Clnd in their

Rc:qllCSl for Statement of Decision (filed at oral arguments) anything

oTher than the procedural aspects of abuse of discretion as dcfi nc:cl iIt

C('P § I094.S(b). As such, other types of defined "abuse of

discretion," ifc:laimed elsewhere in the pleadings. were: abnndoncd.

2. The record does suppon a general finding that as to l:!ach of the three

remaining THPs. respondent CDY failed (0 make significanl

informaliol1 and documents (which were relied upon by CDF in their

decision making process) available for prior pUblic review and

comment such thai the public input pr<><:ess was presumptively

prejudiced.

S<.' Orderoo.

Dated: february 7, 2000

VINCENT T. LF.CHOW1CK.

2
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..... - '..-I

1
F1LED

MAY 2 3 2000

3 CLERK OF MENDOCINO COUNTY
:UPERIOA COURT 0' C"'''IF~

7

8

9

SUPERIOR COURT FOR THE STATE OF CAllFORNIA .
IN AND FOR THE COUNTY Of MENDOCINO

10

11

12

Case No, CV78423

;JU~~~~.~~·: P~tion:
for Writ of Mandoue and
Permanent. Injuocti.on. .

22

)
24 LOUISIANA4PACIFIC CORPORATION, )

. ,Real Part9 in Interest )
is 'r'~,~ . _'._,__,_.-:-'_'_'_._,. --.J)

I
• ~ . . '. ',_. . . ~ ..•.•• ~. ... ~. . . . . .., ..,. "" ..,,,. •.

:. • • '" ", , ,'; ,I .. ",.. ,.

:..;. i: ':" .: .,'. .:' ,-': ;.... .' ': ..,..... ,'.. :,. .;.:. .. : l:~·::. ~: .. • •. :.. ;~~."': ,:.i~~

:" ~ :',:~ ~.:. .. ~., ..... "';·~'l·~ .. ',.~ '.. : .. ~: i'" ".:.: .. :.;':::",~ •. • ':~::•. 0.: ;,::.:' ..... '•.:.~::._~.~"

,~7 ':' '.: . '1'be'Petitio]lfUed herein. as amended, canic on for hc~g on October 1, 1999, in~

23

18 VS.
"

13 ~WOODCOASTWATERSHEDS ) ,

.AU.IANCE. a CSJifomia hon-profit\, ) '. :
14 ~otpontion,GREENWOOD WATERSHED )
.-:; !.A.SSOCIATION. aD tmincoI]Joratcd a.ssociation )

15
" ;and·GUARDlANS.OF.ELK.CREEK OLD._... '" J
18 .. GROWTH. an up,in~arporaIed asSOC:iaJion. )

, Petitioners;, .:'< , }
. )

)
)
)
)
)
)
)
)
)

19 CALIFORNlADEPARTMENT OF FORESTRY
AND FIRE PROTECTION, and RlCHARD

...20., .WILSON, in.his offici~ ~acity as DiI1;etor
21 of the CaliforniaDep~ent ofForestry and

Fire Protection. .
Respondents.

'.' ." • :0, ,.

2S,
above-entitJed COurt, the Honorable Vincent T. Lechowick, Judge, presiding witb.out 8. jury.

OOOS'16 D.......
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1

;2

Thomas N. Lippe, Esq. appeared for petitioners Redwood Coast Watersheds Alliance,

Greenwood W~hed Association, and Guardians afElk Creek Old Growth. M81'k Melnick,

3
Esq: appeared for respondents California Department of Forestry and·Fire Protection and current

"4

Director Andrea Tuttle. Frank S. Bacik, Esq. appeared for real party in interest (new landowner)
5

e

7

8

9

Mendocino Redwood Company. 1h~ court having considc:red 1he written and oral arguments of

counsel and the evidence su~itted by the parties, and the lnatter having ·been submitted for

decision,

IT IS ORDERm>, ADJUDGED, AND DECREED that:
10

1.
11

12

13

14

15

16

17

18

19

2D

21

22

23

24

~

2e

27

:u

The court hereby issues a peremptory writ ofmandate (which this judgment shall

constitute) remanding the prot:cedings to respondents and commanding respondents

to set aside the decision cfMarch 5, 1998 approving Amendment 10 to Timber

Harvest Plan. 1-89-100 MEN and the decision of Marcb 5,1998 approving

. "

Amendments 13 & 14 to Timber Harvest Plan 1-89-145 MEN and the decision of

March 12. 1998 a.pproving Tunber Harvest Plan 1-97-352 MEN; and to reconsider

deeisions in li&ht ofthis Court's January 5,2000 Notice oflntcnded Decision and

February 7. 2000 Final Ruling on Petition, which the court hereby adopts and

inCOxpoRtcs hereiQ by refer=ce; and to take any further action. specially enjoined

upon respondents by laW; and to make, file and serve on all parties a return to this

~t, setting forth what has been done to comply with this judgment and'writ.

Petitioners shall have 30 days after the filing and service oll"petitioners ofsuch return

to object to or request a hearing on the compliance of the return with this Judgment

and writ.

Page 2
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., '.

Thomas N, Lippe

1

3

6

6

'7

e

9

10

11

12

13 ~

14

16

16

17

18

19

21

24

25

28

~7

29

2. Timber operations on Tunber Harvest Plans 1-89-100 MEN. 1-89-145 MEN and 1~

97-3'2 MEN are pennanently eqjoined pending further orda ofthis Court. In

additions real.party in interest is enjoined from conducting any timber operations (as

defined in Public ResoUICeS Code §4S27) on any land area within the boundaries of
. .

TiJnber Harvest Plans 1-89-100 MEN, 1-89-145 MEN or 1-97-352 MEN (excepting

therefrom compliance activities in conformance with any applicable stocking, erosion

coIrtrol or other preven.tive, remedial or restorative co~tions, roles or regulationS for

any areas ofthese THPs on which timber operations have previoualy commenced)

until ,ompliance has been demonstrated. by way ofa return to this ~ourt served on a1

parnes, ofany future amend!nerrts or timber harvest planes) for any oftbese areas wi

this judsment and writ. Petitioners shall have 3Q days after the service on petitioners

of such retUrn to object to and request a hearing on the compliance ofthe return.
. .

3. As stated in the Court's Ruling on Petitioner's Motion for Judgment pursuant to CCP

§1094 entered in this action onNo..-ember 241 1998, the First Cau:e ofAction of

Petitioner's Errata Corrce:ted First Amended Petition for Writ ofM:mdate is dismissed

as moot

.. 4.. Petitioners shall recovertheit costsofsuitjomtly and severally from respondents and

real party in intetcst

Page 3
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Thomas N. Lippe ~005

2

3

S. Petitioners may bring a. motion for attorney fees.

So Ordered.

4

6 Dated: May 23, 2000

6

7

8

9

10

11

12

13

1-4

1$

16

17

18

19

20

21

22

23

24

28

26

27

2&

VINCENT T:LECHOWICK


