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- ENVIRONMENTAL PROTECTION -
AGENCY .

40 CFR Part 131

[FRL~6587--9]

RIN 2040-AC44

Water Quality Standards;
Establishment of Numeric Criteria for
Priority Toxic Po!lutants for the State
-of Callforma :

AGENCY: Envuonmental Protectlon
.Agency. |

4 ACTION: Findl tile,

SUMMARY: This final rule promulgates:
numeric aquatic life criteria for 23
priority toxic pollutants; numeric
human health criteria for 57 priority
toxic pollutants; and a compliance
schedule provision which authorizes
the State to issue schedules of
compliance for new ur revised National
Pollutant Discharge Elimination System
permit limits based on the federal
criteria when certain conditions-are met.

EPA is promulgating this rule based
on the Administrator’s determination
that numeric criteria are necessary in
the State of California to protect human
health and the environment. The Clean
Water Act requires States to adopt
numeric water quality criteria for
priority toxic pollutants for which EPA
has issued criteria guidance, the
presence or discharge of which could
reasonably be expected to interfere with
maintaining designated uses.

EPA is promulgating this rule to £l
a gap in California water quality
standards that was created in 1994
when a State court overturned the
State's water quality control plans
which contained water quality criteria
for priority toxic pollutants. Thus, the
State of California has been without
numeric water quality criteria for many
priority toxic pollutants as required by
the Clean Water Act, necessitating this
action by EPA. These Federal criteria
are legally applicable in the State of
California for inland surface waters,

‘enclosed bays and esmanes for al]
purposes and programs under the Clean

Water Act.

EFFECTIVE DATE: This rule shall be
effective May 18, 2000.

ADDRESSES: The administrative record
for today's final rule is available for
public inspection at the U.S.
Environmental Protection Agency,
Region 8, Water Division, 75 Hawthorne

. .Street, San Francisco, California 94105,
‘between the hours of 8:00 a.m. and 4:30

p.m. For access to the administrative .

. record, call Diane E. Fleck,P.E., Esq.-at :

415 744~1984 for an appointment. A

*.reasonable fee will be'charged for ©* -

photocopies.

FOR FURTHER INFORMATION CONTACT:
Diane E. Fleck, P.E., Esq. or Philip
Woods, U.S. Environmental Protection
Agency, Region 8, Water Division, 75
Hawthorne Street, San Francisco, = °

following outline:

A. Potentially Affected Entities
B. Introduction and Overview
1. Introduction

2. Qverview

. C. Statutory and Regulatory Background

D. California Water Quality Standards
Actions

, 1. California Regional Water Quality Control

Board Basin Plans, and the Inland
Surface Waters Plan (ISWP) and the
Enclosed Bays and Estuaries Plan (EBEP)
-of April 1891

2. EPA's Review of Californie Water Quahty
Standards for Priority Toxic Pollutants in
the ISWP and EBEP, and the Natxonal
Toxics Rule

3, Status of Implementation of CWA Section
303(c)(2)(B)

4. State-Adopted, Site-Spscific Criteria for
Priority Toxic Pollutants

&. State-Adopted Site-Specific Criteria Under
EPA Review

b. State-Adopted Site-Specific Criteria With
EPA Approval

E. Rationale and Approach For Developing
the Final Rule _

1. Legal Basis

2. Approach for Developing this Rule

F. Denvanon of Critena

1. Section 304(a) Criteria Guidance Process

2. Aquatic Life Criteria

a. Freshwater Acute Selenium Criterion
b. Dissolved Metals Criteria

c. Application- of Metals Criteria

d. Saltwater Copper Criteria

e. Chronic Averaging Period

f. Hardness -

3. Human Health Criteria

a. 2,3,7,8-TCDD (Dioxin) Criteria

. .b. Arsenic Criteria

c. Mercury Criteria
d. Pelychlorinated Biphenyls (PCBs) Cntem .

‘2. Excluded Section 304(a) Human Health -

*'Criteria

" f. Cancer Risk Levsl

G. Description of Final Rule
1. Scope '
2. EPA Criteria for Priority Toxic Pollutants

:3. Implementation

4. Wet Weather Flows

" 5. Schedules of Compliance
:6..Changes from Proposed Rule .

' California 94105, 415-744-1084 or 415— L Ecoomic A’“ﬂy‘“

-744-1997, respectively..
-SUPPLEMENTARY INFORMATION: This
.preamble is organized according to the

1..Costs

2. Benefits

L. Executive Order 12866, Regulatory
Plenning and Review

J. Unfunded Mandstes Reform Act of 1995

K. Regulatory Flexibility Act

L. Paperwork Reduction Act

M. Endangered Species Act

N. Congressional Review Act

0. Executive Order 13084, Consultation and

Coordination With Indian Triba!
Governments

P. National Technology Transfer and
Advancement Act

Q. Executive Order 13132 on Fedemhsm

R. Executive Order 13045 on Protection of
Children From Environmental Health
Risks and Safety Risks

A. Potentially Affected Entities

Citizens concerned with water quality
in California may be interested in this
rulemaking, Entities discharging :
pollutants to waters of the United States
in Celifornia could be affected by this
rulemaking since water quality criteria
are used by the State in developing
National Pollutant Discharge’
Elimination System (NPDES) permit
limits. Categories and entities that
ultimately may be affected include:

Category

Examples of potentially affected entities

" Industry

Municipalities .

works.

Industries dlscharglng polluteants to surface waters in California or to publicly-owned treatment

- Publicly-owned treatment works discharging poliutants to surface waters in California

This table is not intended to be

exhaustive, but rather provides a guide

for readers regarding entities likely to be
affected by this action. This table lists
the types of entities that EPA is now
aware could potentially be affected by
this action. Other types of entities not

listed in the table could also be affected.
To determine whether your facility
might be affected by this action, you

- should carefully examine the

applicability criteria in § 131.38(c). If
you have questions regarding the
applicability of this action to a

particular entity, consult the persons
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.
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B. I.ntroductmn and Ovomew .

1. Intraduc:tzon

"This section introduces the toprcs B
which are addressed in the preamble
and provides a brief overview of EPA’s

. basis.and rationale for promulgat.mg
_Federal criteria for the State of .
‘California. Section C briefly. describes

the evolution of the.efforts to control
toxic pollutants;: these efforts include .
the changes enacted in.the 1887 CWA
Amendments, which are the. -basis.for

-this rule.: Sectmn D;summarizes .

California’s-efforts since.1987 to ... .
implement the:requirements of CWA
section. 303[::)(2)[]3) and.describes’EPA's.
procedure and.actions for. deterrmmng
whether California has. fully.
unplemented .CWA .section.. 303(c)(2)(]3) '
Section, E~prov1cles the rationale and , . i

.approach for.developing this final rille,

including a discussion of EPA's’ legel
basis for this final rule. Section F '
describeg the' development of the:

- criteria‘included’in. tl:us rulé’’ Secnon G

summarizeés the'provisions-of the'final -
rule and discusses'implementaticd
issues..Sections H,I;],;:K , L, MNGQ;

raquirements:of:Executive: Qrder~12866
the UnfundedMandates Reform Act:af.
1995, the Regulatory Flexibility. Act,\the“
Paperwork Rediiction Act, the ; + .. -

- Endengered:Species Act,:the

Congressional:Review Act, Executrve

Coordination with Indian Tribal - :
Governments,/the:National Technology
Transfer and Advancement Act,-and: -+
Executive Order’ 13132 Federahsm,
res ectively.- 70~ ERE
he proposal for tlus rulemelcmg wes ~
pubhehecl in the Federal:Register on :
August:5,1097>Changes. fromthe. . ,
Eropoeal are~generally addressed:in: t.he '
ody of this preamble.and:specifically.

-addressed. in the: ‘Tesponse:to- comments_‘

document included in:the: - <

.administrative:record for:this

rulemaking; EPA responded to: all.
commeéntswon the proposed rule; "

- including:comments received: after the

September. 26,1997, deadline. Although
EPA is urider-no. lega.l cbligation'to

.respond to late.comments, EPA mede a

policy decision’ to respond to all

- comments. v

. Since detailed. mformatmn concermng
many of the topics.in this.preamble-was
published previously:in the Federal .
Register:in preambles for this and other
rulemakings, references are frequently
made to those:prearibles. Those .-
rulemakings include: Water Quality....
Standards; Establishment of Numeric
Criteria for Priority ToxicPollutants for
the State of Californie; Propossd Rule,
62 FR 42159, August 5,1987 [referred

P

- to as'the “proposed CTR"); Water
"Quality Standards; Establishment:of .* '
‘Numeric Criteria for Priority Toxic

Pollutants, 57 FR 60848, December 22,
1992 (referred to as the '‘National Toxics
Rule”.or “NTR"); and the.NTR as ..
amended by Administrative Stay of
Federal Water Quality.Criteria for .
Metals and Interim Final Rile, Water
Quality Standards; Establishment of
Numeric Criteria for'Priority Toxic
Pollutants; States’ Compliance—

.- Revision of Mstals Critetia, 60 FR

22228, May 4,.1095 (referred to s the
“Nationial Toxics Rule [NTR]; as

.. amended"’). The NTR, as- emended is -,
“codified at 40 CFR 131.36. A copy of the
-proposed CTR and’its dpreamble, and the

NTR,.as.amended,-and:its preambles are
contained in the admrmstrahve record .

is finial rule effectrve

~for this rulemaking.

EPA is making t

. upon publication. Underthe

Administrative Procadure Act, 5'U.S. C
553(d)(3), agencies must generally -

‘publish a rule no more than 30 day s
- . prior'to the'effettive date-of the rule .
. except as otheérwise provided for by the
- Agency:for good-cause. The' purpose of

the 30-day waitingperiod-is to:give -
affected partiesareasonable time to °
adjust'their behavior:before the' ﬁnel

_.rule takes effect.-See. Ommpamt Corpiwv.

F.C.C.,78.F.3d:620;:630~631. (D C. Cu'
1998); Riverbend ‘Farms, Inc. v.

. -Madigan; 058 F.24:1478, 1485. (Qﬂi Cu

1892).
In:this mstance EPA ﬁnds good cause

to make the final rule:effective upon -
‘publication. In order:to find good canse,

anvAgency-needs:to find:that the 30-day
period would be: (1) Impracticable, (2)
unnecessary, or (3) contrary to the -
public interest. ‘Here EPA is:relying on
the second reason to:support:itsfinding
of.good. cause. EPA also notes that the
State has requested EPA to make! t.he
rule immediately effective. - -

EPA finds:thatin: this:instance, ..

* waiting:30days.to:make the:rule:

effective is unnecessary. As.ex lmned
in‘further-detail-elsewhere:in this. - .
preamble,'this rileds.notself = . .-,
implementing; rather it-establishes
ambient conditions:that the:State of
California:will implement in.future
permit proceedings. These permit
proceedings will;:by regulation, take
loniger than-30 ‘days to:complete. This:.
means that altboughtherule is
immediately effective, no discharger's
conduct would be eltered under the rule
in less than 30 days, and therefore the
30- dey penod is unnecessary

2. Overview'

This final rule estabhshes embrent
water quality criterie for priority toxic-
pollutants-in the State of California, The

-elévated levels, of toxic ‘pollutants

-bodies indicate that elevated levels'of ‘.
. toxic pollutants exist in fish tissue..

‘pollitants'ar

criteria‘in-this final rule will .

* supplement the water guality-critetia_
promulgated. for California in.the NTR,
as amended, In 1981, EPA approved a
number.of water quality.criteria . , - -
(dxscussed insection D}, for the.State of
California. Since EPA had. approved
these criteria, it was not necessary.to. .
include them in the 1982 NTR for. these
criteria. Howsver, the EPA-approved
criteria were.subsequently invalidated:
in State litigation. Thus, this'final rule

‘contains.criteria.to fill the.gap created .

by the State litigation. ... . .
-This.final rule.does.not change or .

: supersede any.criteria previously .

promulgated for, the.State.of Ce.hforma
in the!NTR ;a5 amended. ‘Criteria, which

EPA promulgated for California in the "

NTR, as amended, are footnoted. i in the

final.table.at.131.38(b)(1), 50, that .-

reeclers ‘may.ses the criteria promulgeted.
in the NTR, as amended, for California

' ancl the criteria. ;promulgatedrthrough

this rulemaking.for.California in the .
same table: Tl:us finalirule-is not ;,
intended:to apply.to-waters. ‘within

. Indian Country..EPA recognizes that. .

there. ampossxbly waters located:wholly
or partlyin Indian Country that.are
included.in the State's basin plans. EPA
will:work:with.the State.and Tribes.to-

‘identify any such waters.and:determine

whether;further:action to protect water
quality;in.Indian Country, is necessary.
This rule.ds.important for several
en\nronmentelwprogremmenc and. legal .
reasons.,Gontrol of toxic pollutants in,.

surface waters is necessary.to. achieve,, -

the' CWA's  goals-and. ob]ectwas Many.of
California’s monitored river miles, lake . .
acres;and,estuarine waters have, .. .., .

Recent studies 'on California.wate

which result in‘fishing advisories. or . ﬁ

~bans.;These toxic, pollutants can be .
* atiributed: to,.among other sources.

industrial and municipal.discha

Water; qualx stnnderds for toxrc i
important to State and,
EPA efforts to address:water quality -~
problems Clearly-established water ..
qualxty,goals enhance the effactiveness. -
of many.of the State’s.and EPA’s water
programs.including. permitting, coastal
water-quality improvement, fish tissue

. quality, protection, nonpoint source

controls, drinking water . ﬁuality
profection, and ecologica protectron
Nuimeric criteria for toxic polhitants
allow the State and EPA to évaluate the

-adequacy of existing and potential
-control measures to protect aguatic

ecosystems and -human health. Numeric
criteria also provide a more precise -
‘basis for deriving water quality-based
efﬂuent hnntenons (WQBELs) in -



.. forwatd the-toxic‘control:program; -
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National Pollutant Discharge = "

Elimination System (NPDES) permlts

and wasteload allocations for totél

. maximum daily loads {TMDLs) to
control toxic:pollutant discharges.
Congress recognized these issues when
it enacted section 303(c)(2)(B) to the
CWA.

While California recognizes the need
for applicable water quality standards
for toxic pollutants, its-adoption efforts

" have been stymied:by-a:variety-of-: .
factors. The Administrator has decxded
to exercise her CWA authorities to maove.

consistent with the CWA and with the
State-of California’s water quahty
standards program.

Today'saction will also help restore
equity among the States. The CWA is
designed to-ensure all waters are
sufficiently clean to protect-public
. health and/or'the environment. The -
'CWA allows some- ﬂexxbllity and
differences among States’in their
adopted and approved water:quality
standards, but it should be implemented
in a manner that ensures a level playing
field among States. Although California
has made important progress toward
satisfying CWA requirements, it has not
satisfied CWA section 303(c)(2)(B) by
adopting numeric water‘quality criteria
for toxic pollutants. This section was
added to the CWA by Congress in 1987,
Prior to today, the State of California
had been the only State in the Nation for
which CWA section 303(c)(2)(B) had
remained substantially unimplemented
after EPA’s promulgation of the NTR in
December of 19982, Section 303(c)(4) of
the CWA authorizes the EPA
Administrator'to promulgate standards
where necessary to meet the
requirements of the Act. The'
Administrator determined that this rule
was a necessary and important
component for'the 1mplementat10n of
CWA section 303(c){(2)(B) in California.

EPA acknowledges that the State of
California is working to satisfy CWA
section '303(c)(2)(B). When the State
formally adopts, and EPA approves,
criteria consistent with statutory
requirements, as envisioned by Congress
in the CWA, EPA intends to stay this
- rule. If within the applicable time frame
for judicial review, the States’ standards
are challenged, EPA will withdraw. this
rule after such judicial review is
complete and the State standards are

sustained.

C. Statutory and Regulatory
Background

The preamble to the August 5, 1997,
proposed rule provided a general
discussion of EPA’s statutory and
regulatory authority to promulgate water

" quality criteria‘forthe State of -
. California. See 62.FR 42160—42163. EPA
is including that discussion in'the

record for the final rule. Commenters
questioned EPA’s autharity to
promulgate certain aspects of the
proposal. EPA is responding to those
comments in the appropriate sections of
this preamble, and in the response to
comments document included inthe
administrative record for'this

*  “rilemaking. "Wheré ‘appropriate,’/EPA’s

responses expand upon the discussion
of statutory: and regulatory authonty

'_”-"-found in the proposal.”
" -D. California Water Qunhty Standards~

Actions

1. Califoreia Regional Water Quality
Control Board Basin Plans, and the
Inland Surface Waters Plan (ISWP) and

the Enclosed Bays and Estuanes P]an o
" -(EBEP) of April 1991 e

The State of California regulates water
quality through its State Water
Resources Control Board (SWRCB)-and
through nine Regional Water Quality
Control Boards (RWQCBs). Each of the
nine RWQCBs represents a-different
geographic area; area boundaries are
generally along watershed boundaries.
Each RWQCB:maintains.a Basin Plan
which contains the designated uses of

the water bodies within its respective

geographic area within California. These
designated uses (or “beneficial uses”
under State law) together with legally-

-adopted criteria’(or “objectives” under

State law), comprise water quality
standards-for the water bodies within

each of the Basin areas. Each of the nine -
RWQCBs undergoes a triennial basin
* planning review process, in compliance
"with CWA section 303. The SWRCB

provides assistance to the RWQCBs. -
Most of the Basin Plans contain

* conventional pollutant objectives such

as dissolved oxygen. None of the Basin

‘Plans contains a comprehensive list of

priority toxic pollutant criteria to satisfy
CWA section 303(c)(2)(B). The nine
RWQCBs and the SWRCB had intended
that the priority toxic pollutant criteria
contained in the three SWRCB statewide
plans, the Inland Surface Waters Plan
(ISWP), the Enclosed Bays and Estuaries
Plan (EBEP), and the Ocean Plan, apply
to all basins-and satisfy CWA section

© 303(c){(2)(B).

On April 11,1991, the SWRCB
adopted two statewide water quality
control plans, the ISWP and the EBEP.
These statewide plans contained
narrative and numeric water quality
criteria for toxic pollutants, in part to
satisfy CWA section 303(c)(2)(B). The
water quality criteria contained in the
SWRCB statewide plans, together with

* the designated uses in each of the Basin

.Plans, created a set of water quality
standards for waters within the State of
California.

Specifically, the two plans established
water quality criteria or objectives for all
fresh waters, bays and estuaries in the
State. The plans contained water quality
criteria for some priority toxic
pollutants, provisions relating to whole
effluent toxicity, implementation

~--procedures for point and nonpoint
-sources, and authorizing compliance

schedule provisions, The plans:alsc -

" ‘incliided special provisions affectmg

waters dominated by reclaimed water

-(labeled as Category (a)-waters), and

waters dominated by agricultural
drainage and constructed agricultural
drains (labeled as Category’(b) and (c)
waters, respectively).

.-2..EPA’s.Review.of Calzferma Water .
‘Quality Standards for Priority Toxic
- Pollutants in the ISWP.and.EBEP, and

the National Toxics Rule

The EPA Administrator has delegated
the respon51b1lxty and authority for
review.and approval or disapproval of
all new or revised State water quality

‘standards to the EPA Regional

Administrators. (see 40 CFR 131.21)." .
Thus, State actions under CWA section
303(c)(2){B) are submitted:to the

‘appropriate EPA Regional Administrator

for review and .approval.

In mid-April 1991, the SWRCB
submitted to EPA for review and
approval the two statewide water

- quality control plans, the ISWP and the

EBEP. On November 6,1991, EPA -
Region 9 formelly concluded its review
of the SWRCB’s plans. EPA approved
the narrative water quality criterion and
the toxicity criterion in each of the
plans. EPA also approved the numeric
water quality criteria-contained in both
plans, finding them to-be consistent
with the requirements of section .
303(c)(2)(B):of:the CWA and with EPA’s
national criteria guidance published
pursuant to section 304(a) of the CWA.
EPA noted the lack of criteria for
some pollutants, and found that,
because of the omissions, the plans did
not fully satisfy CWA section
303(c)(2)(B). The plans‘did not contain
criteria for all:listed pollutants for
which EPA had published national
criteria guidance. The ISWP contained
human health criteria for only 65
pollutants, and the EBEP contained
human health criteria for only 61 .
pollutants for which EPA had issued
section 304(a) guidance criteria, Both
the ISWP and EBEP contained aquatic
life criteria for all pollutants except
cyanide and chromium II (freshwater
only) for which EPA has CWA section
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- 304(a) criteria guidance. The SWRCB?.s‘ '
administrative:record stated that:all
priority pollutants with EPA criteria
guidance were likely to be present. in
California waters. ‘However, the =~ °
SWRCB's record.contained insufficient
information to support a finding that the
excluded pollutants were not reasonably
expected to.interfere with desxgnated
uses of the waters of the State,

‘Although EPA -approved the stetewxde
selenium ‘objective'in the ISWP and
EBEP, EPA" chenpproved the ob]ecttve

" for the'San‘Frandisco Bay and Delta, -

‘because there:was clear evidence that
the objective: would-not:protect the' "
designated‘fish-and wildlife-uses (the
California Department-of Health™ -
Services had:issued-waterfowl" :

. consumption-advisories due to' selemum
concentmnons end scientific | etudaes
ﬁsh and- wxld.hfe) 'EPA restated its-~"
commitment t5 object to"Natiorial -
Pollutant Discharge Elimination’ System

-(NPDES) pérmits issued for'San " -
Francisco'Bay ‘that-contdined effluent
limits based ‘on an ‘objective greater than
5 parts: per-bxlhon (ppb) (fourday: - -

.average)-and;20; :Ppb (1 hou.r‘averega).
the freshwates;criteria. EPA reaffirmed -

_ its disapproval.of -Californias"site- i -

specific:selenium objective for:portions

. of the San’Joaquin-River, Salt: Slovigh,

-and Mud'Slough.:EPA"also- dxsapproved
of the: categoncel deferrals:and

‘exemptions.” These-disapprovals:.~ a
mcludedlthe‘d.wepproval of the! State 's

‘deferrdl-ofswater-quality objectivesito’
effluent:dominated:streams (Category e)
and to:streams:dominated by v

- agricultural drainage: (Category’b). end

water quality-objectives to-constructed

-agriculturalidrains:(Category-c).'EPA
found:the/definitions ofithe.categoriés:-

.imprecise:and-overly-broad:which could
have‘led:to:an‘incorrect interpretation:

" Since EPA-had:disapprove porttons
.of each of the California statewide:plans
which: were necessary to-satisfy.CWA
‘section:303(c)(2)(B),.certain, ::Eproved
aspects:of-California’s water g

- standards:were included in EPA’s -

_promulgation of the National' Toxms
Rule.(NTR).(40:CFR 131.36, 57 FR

. 60848). EPA;promulgated specific:.
‘criteriefor certain water bodies in :
‘California.. .i:.

The NTR weas. amended effecuve
April 14, 1995, to stay certain metals.
criteria whxch had been promulgated as
total recoverable. Effective Apnl 15,
1995, EPA promulgated interim final -

: metals criteria.as-dissolved -
concentrations for those metals whlch
had been stayed.(Administrative Stay.of
Federal, Water Quality Criteria for -
Metals and /Interim Final Rule,Water-

 Quality. Standards; Establishment of

‘Numeric'Criteris for. Priority Toxic . . -
Pollutants; States’ Compliance—
Revision of Metals Criteria; 80 FR
22228, 22229, May 4, 1985 [the NTR, as
amended]). The stay was in response to
a lawsuit against EPA challenging, "
among other issues, metals criteria ..
expressed as total recoverable ..’
concentrations. A partial Settlement
Agreement required EPA to stay specific
metals criteria.in the NTR. EPA then
promulgated certain metals criteria in .
the dissolved form through:the use.of

- conversion factors. These factors Aare -

listed in the NTR,'as amended. A
scientific. discussion:of these critefigis

,  foundina subsequent section‘of this:

preamble. .
‘Since certain. critene heve already
been: spromulgated for:specific water. -

‘bodies in-the State of Californie-in the. -
- NTR, as:amended, they are not.within -
. the scope.of today’s final rule-However,

for:clarity in reading a.comprehensive
rule for the.State-of Galifornia;these -
criteria are incorporated into:40:CFR .
131.38(d)(2)..Footnotes.to'the. Table:in

-40 CFR'131.38(b)(1)-and'40 CFR"-- ~=....

131.38(d)(3): clarify-which:criteria (and -
for which specific.-water bodies) were .

‘promilgated byithe'NTR, as:amended,

andare:therefore ‘excluded from this -
final:rule. The appropriate(freshwater -
or sdltwater): aguatic life critefia: whlch

“were promuigated in the*NTR;as-
‘amended,for all inland surface: waters
-and-enclosed bays and-estuaries

. include: chromium TH. and- cyamde The
appropriate (water and-organism or -
organism only) human health critena

_.which'were promulgated in the' NTR a5’
amended, for dll inland surface waters
-and enclosed beys and estuenes o

~ include: -

mﬂmony.
thallium
asbestos
acrolein -

- .acrylonitiile’

ca.rbon‘tetrachloride .

chlorobenzene. . .. - .

1,2-dichloroethans - - .
1,1-dichlorosthylene . - .
1,3-dichloropropylene

sthylbenzene’

1,1,2,2-tetrachloroethane

tetrachlorasthylene

1,1,2-trichlorosthane

trichloroethylene

vinyl chloride -

2,4-dichlorophenol -
2-methyl-4,6- dmitrophenol

2,4-dinitrophenol .

benzidine

bis(2-chloroethyl)ather

* bis(2-ethylhexyl)phthalate

3,3-dichlorobenzidine . -
.diethy] phthalate
-dimethyl phthalate
di-n-butyl phthalate

-Section.303(c)(2)(B).

"'Compen .

‘compliance with the California -~ **

. ‘2.4-din1u'otoluene.ﬁ .

‘1,2-diphenylhydrazine -

" hexachlorobutadiene

hexe.chlorocyclopentadiene

hexachloroethane - .* -

isophorone~:. -

nitrobenzene” - . o

n-nit:meodnnethylemine T
-nitrosodlphenylamme :
Other: pollutant criteria were

promulgated in the NTR, as amended,

for specific water'bodies, but not all

inland:surface waters and enclosed beys

and estuanes :

- Shortly: dfter'the: SWRCB adopted the
ISWP:.and-EBEP, several-dischargers "
filed.suit'agdinst thé'State alleging'that
it'had Bot'adoptedithe two: plans‘m .
comphancethth State'law:-The " "
plaintiffs in da‘consolidated cass' -

" included: the County of Sacramento, B

Sacramento.County Water Agency; . .

" Sacramento; RegloneGCounty Se.nitntion‘

District; the City of Sacramento; the City

-of Sunnyvale; the City of San ]ose ‘the

City of! Stockton, and Stmpson Paper

The dis hergers alleged that the’ State,
had not-adopted the ISWP; and EBEP1 n

Admxmstmtxvet?rocedures Act(Gov™ ™
Code? Section 11340 ‘st seq) the ’
Californ £ i

rter'-Cologne Act (Wat Code, :
Section"13200, et seq.). The: ellegeuon N
that the State-did not. sufﬁmenﬂy L

‘ conmder'econemtcs when adopting

ity objectives, as.allegedly -
reqmred by Section 13241 of the‘Porter

Cologrie Act, Was &n mportant tssue in

the. h'ugetmn .
In October:of 1993 ‘the Supenor Court
of- Califorme, County of’ Sacramento, o

“issued a“tentatwe decision:in’ favor of

the dtschargers ‘In March of 1804, the_
Court issned 2 substantwely ‘similar

. final. decision i in ‘favor of the T
,}&schargers ‘Findl ]udgments ‘from the
_“Court'injuly of 1994 ordered the” ;

SWRCB to rescind the ISWP and EBEP '

-On.September:22, 1994,'the SWRCB -

formally rescinded the:two: ‘statewide -
water, quality.control plans, The State is

-currently.in the process of readopting
-water quality.controlplans for inland

surface waters, enclosed ‘bays and f B
estuaries. . .

CWA section 303(c)(2](B) was. fully
implemented in the State of California
from December of 1882, when the NTR
was;promulgated, until September of.

1994, when the SWRCB was required to
- rescind the ISWP and EBEP. The .
* provisions for California in EPA’s NTR

together w1th the approved pomons of

B N
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California’s ISWP and EBEP-= 7 7
implemented the reguirements of CWA
section 303(¢){2)(B). However: since
September of 1994, when the SWRCB
rescinded the ISWP and EBEP, the
requirements of section 303(c)(2)(B)
have not been fully implemented in
California.

The scope of today’s rule is to re-
establish criteria for the remaining
priority toxic pollutants to. meet the
Tequirements:of section 303(¢)(2)(B)-of .
the CWA~ Pursuant to section 303{c)(4),
the' Administrator has determined that it

.. 'is necessaryto.in¢lude:in‘today’saction .

criteria for priority toxic pollutants,
which are not covered by.the NTR, as .
amended, or.by the State through EPA-
approved site-specific criteria, for
waters of .the United States in the State
of California.

4. State-Adopted, Szte-Spec:fzc Cntena
" for Priority Toxic Pollutants' =~ - '

“The State has the discretion to
develop site-specific criteria when
appropriate e.g., when statewide criteria
appear over-or under-protective of
designated usss. Periodically, the State
through its RWQCBs will adopt site-
specific criteria for. priority toxic .
pollutants within respettive Basin
Plans. These criteris are intended to be
effective throughout the Basin or
throughout.a designated water body.
Under California law, these criteria
must be publicly reviewed and
approved by the RWQCE, the SWRCB,
and the State’s Office of Administrative
Law {OAL). Once this adoption process
is complete, the criteria become State

aw.,

These criteria must be submitted to
the EPA Regional Administrator for
review and approval under CWA
section 303. These criteria are usually
submitted to EPA as part of a RWQCB
Basin Plan Amendment, after the
Amendment has been adopted under
}he State's process and has become State

aw.

a. State-Adopted Site- Spec1ﬁc Criteria
Under EPA Review

The State of California has recently
reviewed and updated al} of its RWQCB
Basin Plans. All of the Basin Plans have
completed the State review and
adoption process and have been -
submitted to EPA for review and
approval. Some of the Basin Plans
contain site-specific criteria. In these
cases, the State-adopted site-specific
criteria are used for water quahty
programs. -

EPA has not yet concluded
consultation under the Endangered
Species Act with the U.S. Department of
Interior, Fish and Wildlife Service, and

the U.S. Department of Commerce; .
National Marine Fisheries Service, on

' 'EPA's tentative approval/disapproval

actions on the RWQCB Basin Plans. In
this situation, the more stringent of the
two criteria (the State-adopted site-
specific criteria in the RWQCB Basin
Plans, or the Federal criteria in this final
rule), would be used for water quality
programs including the calculation of
water quality-based effluent criteria in

- ‘Nationél:Pollutant:Discharge -

Elmnnatlon System {NPDES) permxté

“b. State-Adoptedeta Specific Criteria .

With EPA Approval -

' In several cases, the EPA Regxonal
Admuustrator has already reviewed and
approved State-adopted site-specific
criteria within the State of California.
Several of these cases are discussed in
this-section. All of the EPA-approval

.. . letters.referenced in‘today's:preamble ..

are contained in the administrative
record for today's rule.

Sacramento River: EPA has approved
51te-spec1ﬁc acute criteria for copper,
cadmium and zinc in the Sacramento
River, upstream of Hamilton City, in the
Central Valley Region (RWQCB for the
Central Valley Region) of the State of
California. EPA approved these site-
specific criteria by letter dated August 7,
1985. Specifically, EPA. a%proved for the
Sacramento River (and tributaries)
above Hamilton City, a copper criterion
of 5.6 pg/l {maximum),.a zinc criterion
of 16 pg/l (maximum) and a cadmium
criterion of 0.22 pg/l (maximum), all in

‘the dissolved form using a hardness of

40 mg/1 as CaCO3. (These criteria were
actually. adopted by the State and
approved by EPA as equatmns which
vary with hardness.) These “maximum”
criteria correspond to acute criteria in
today’s final rule. Therefore, Federal
acute criteria for copper, cadmium, and

- zinc for the Sacramento River.(and

tributaries) above Hamilton City are not
necessary to protect the designated uses
and are not included in the final rule.
However, the EPA Administrator is
making a finding that it is necessary to
include chronic criteria for copper,
cadmium and zinc for the Sacramento
River (and tributaries)-above Hamilton
City, as part of the statewide criteria
promulgated in today’s final rule.

San Joaquin River: The selenium
criteria in this rule are not applicable to
portions of the San Joaquin River, in the
Central Valley Region, because selenium
criteria have been either previously
approved by EPA or previously
promulgated by EPA as part of the NTR.
EPA approved and disapproved State-
adopted site-specific selenium criteria
in portions of the San Joaquin River, in
the Central Valley Region of the State of

" California (RWQCB for the Gentral ™™
. Valley Region). EPA’s determination on
* these site-specific criteria is contained

in a letter dated April 13, 1980. |
Specifically, EPA approved for the

San Joaquin River, mouth of Merced

River to Vernalis, an aquatic life

_selenium criterion of 12 pg/l (maximum

with the understanding that the
instantansous maximum concentration

. may not exceed the objective more than
-:once every three years), Today's final

rule does not affect this Federally-

.. approved, State-adopted. site-specific.

acute cntenon, and it remains in effect
for the San Joaquin River, mouth of

" *Merced River to Vernalis : Therefore, an

acute criterion for selenium in the San
joaquin River, mouth of Merced River to
Vernalis is not Decessary. 1o protect the
designated use-and thus is not mcluded

' 'mth:sfmalrule

By letter dated April 13 1990 EPA
also approved for the San Joaquin River,
mouth of Merced River to Vernalis,a
State-adopted site-specific aquatic life
selenium criterion of 5:ug/1 (monthly
mean); however, EPA disapproved a
State-adopted site-specific seleninm
criterion of 8 pg/l (monthly mean—
critical year only) for these waters.
Subsequently, EPA promulgated a
chronic selenium criterion of 5.pg/1 (4
day average) for waters of the San

Joaquin River from the mouth of the

Merced Riverto Vernalis.in the NTR.

~. This chronic criterion applies to all

water quality programs concerning the
San Joaquin River, mouth. of Merced
River to Vernalis. Today’s final rule.
does not affect the Federally-
promulgated chronicselenium criterion
of 5 ug/l (4 day average) set forth in the
NTR. This previously Federally-

. promulgated criterion remains in effect

for the San Joaquin River, mouth of
Merced Riverto Vernalis.

Grassland Water District, San Luis
National Wildlife Refuge, and Los Banos
State Wildlife Refuge: EPA approved for
the Grassland Water District, San Luis
National Wildlife Refuge, and Los Banos
State Wildlife Refuge, a State-adopted
site-specific aquatic life selenium
criterion of 2 pg/l (monthly mean) by
letter dated April 13, 1990. This
Federally-approved, State-adopted site-
specific chronic criterion remains in
effect for the Grassland Water District,
San Luis National Wildlife Refuge and
Los Banos State Wildlife Refuge.
Therefore it is not necessary to include
in-today’s final rule, a chronic criterion

. ‘for selenium for.the Grassland Water

District, San Luis National Wildlife
Refuge and Los Banos State Wildlife
Refuge, and thus, it is not included in
this final rule.
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- San Francisco Regional Board Basin
Plan.of 1986: EPA approved several - -
priority toxic pollutant. ob]ectwes (CWA
criteria) thet were contained.in thelQBB
San Francisco Regional Board Basin_ -
Plan, as. amended by SWRCEB: Resolutton
Numbers 87-40, 87-82 and'87-82, by
letters dated. September 2,'1987 and
December 24, 1987 This Basin Plan, the
. SWRCB Resolutions, and the EPA’ *
.approval:letters are contained’ in'the
administrative record for this "
rulemaking. It is not necessaryto~
include t.hese critefia for, pnority toxic”
pollutants; that gre.contained in‘the San
‘Régional Board's:1986 Basin'
‘Plan as, amended and approved by EPA.
" Priority. pollutantsan this situation are’
footnotedm the matrix.at.131; 38(b)(1)
‘with footnote ‘'b.” Whete gaps exist in
the, State tadopnon and EPA’ approval of
pnority toxic pollutant ob]ectwes. tho
criteria in. today s.rule.apply.’ ‘
+EPA’is, a58igning *“human’ haalth
-water and orgaiiism consumption” ' "’
criteria to waters with the States
: mumcxpa.l ors,“MUN" beneﬁoml
designation in'the Basin Plan. Also. o
some pollutants régulated’ through the’
.Basin Plan Lave different averaging.
periods, &.g., one. ‘hour as compared. with
the rule's “‘short-term.” Howe where
classes of chemicals, such.as, )
polynuclear ‘aromatic hydrocarbons or
-PAHs, and phenols, are regulat o
through the Basin:Plan, but n
chemicals within:the category,.specific
- chemicals.within,the category are
- regulated.by.today's rule,

'E. Rationdlé‘and Appronoh for :
Dev_eloping"the FinalRule 7" -
. This:section explams EPA’S, legnl .
’basm for today s final'rule, and . -~ A_‘,
. discusses.EPA’s general. approach;for '
- developing.the specific requ.u'ements for
the State of Califorma rm s

sxsé" N
C'WA seotxon 303(c) speoxﬁes that
adoption of, ‘wa F quality. sta.ndards 1s
- primarily: the’ asponslbtlity'ofj'th
“States. However, | CWA secti n‘303(c)
also. describes.a role for the Federal
‘governmant to oversee State aottons to
ensure compliance with CWA .
requirements. If EPA’s review- of t.he '
States’ standards finds’ flaws or .
ormssmns, .then the CWA authorizes
EPA to correct.the deficiencies (see
CWA section 303(c)(4)). This water.,
quality standards promulgation .. .-
authority has been used by EPA to issue
final rules on several‘separate:occasions,
including the NTR, a5 amended, which
promulgated criteria similar to those
included here for-a number:of States.
. These-actions have addressed both. -
insufficiently. protective State criteria

:and/or designatad uses and failure to
‘adopt needed criteria. Thus, today's
action is not unique.

The CWA:in section 303(c)(4)
‘provides two bases'for promulgation of
Federal .weter quality standards. The
first hasis, in paragraph (A), applies
whien a-State submits new or revised
stanidards that EPA- determines are not
consistent with the- apphoahle :
‘requirements of the' CWA.'lf, after EPA’s

- disapproval, the State does not amend

its Tules so-as to be-consistent with the
CWA, EPA‘is to-promptly propose
appropriate Federal water quality
standards for that State, The second
‘basis for-an EPA ‘action'is'in para; ap h
“(B), which provides that EPA-shall

_ promptly: initiate promiilgation "'+ *:*
* in'any case'where the‘Administrator -
‘. datermmes that a revised ornew

roqturamants of this Act.” EPA is usmg'

“section 303(c)(4)(B) as'the’ lega.l basls for.
-'today’s final rule.

As discussediin the preamble to the

‘NTR,the Administrator's determination -

under CWA:section 303(c)(4) that
criteria aré:necessary:toneeét the -
reqiifements of the ‘Act could be -
supported in several ways. Consxstent
with EPA's approach in:the NTR, EPA
interprets-section:303(c)(2)(B) of the

- CWA to allow EPAto:act-where the

State has.not.succeeded in establishing -
numeric water quality standards for .
toxic pollutants. This inaction canbe
‘the'basis for'the-Administrator's -
_determination under section’ 303(0)(4)

" " that new.or revised criteria are

necessary to-ensure: desxgnated uses are
proteotad S -

. '‘EPA doses not: baheve thatitiis: .-
necessary to‘support thecriteria:in-
today!s-rule-on.a:pollutant-specific, :
water body-by-water-body basis. For

_.EPAtoundertake an:sffort:to conduct

research and studies-of each stream
segment or.water-body:across:the State
.of California to:demonstrate that for .
each toxic pollutant for which EPA has
issued:CWA.section 304(a).criteria: .
~.guidance there:is.a ‘discharge-or -
presence’’:of that:polintant which could
reasonably “‘be:expected to interfere

" with" the designated use would impose .

an enormous administrative:burden and
would be contrary to the statutory . :
directive for swift action manifested by
the 1987 addition of section 303(c)(2)(B)
to the CWA. Moreover, because these
criteria are. ambient.criteria that define
attainment .of the:designated uses, their
application-to allwater bodies will
result in additional controls on
dischargers only where necessary.to
protect the designated uses.

EPA'’s interpretation of section
303(c)(2)(B) is supported by the

.language.of the provxsmn. the statutory
:framework and-purpose :of section 303,
- and the legislative histary. In addmg

section 303(c)(2)(B) to the CWA,"

. Congress uniderstood the existing .

requiréments in ‘section’” 303(0)(1) for
States to conduct triennial reviews of
their water quality standards and submit
the results‘of those reviews to EPA and

in section 303(c)(4)(B) for promulgatton
"CWA.section 303(c) includes numerous

deadlines-and-section 303(¢)(4) directs
the Admiinistrator to act*‘promptly”
where the Administrator determines’

-that-a revised.or:-new:standard-is -

necessary to meet the Te utremants of
the Act. Cngress, by linking section_

; 303(c)(2](B] to the section, 303(c)(1)

three-year review. penod ‘gave States e
last thance to correct this: deficiency on
their own. The legislativé'history.of the
provision demonstrates that chief

‘Senate sponsors, ‘including’Senators

Stafford, Chaffee and cthers-weanted the
provwion to eliminate“State‘and EPA
delays and force:quiick action. Thuis, to’

"interpret CWA*sectmn 303(c)(2)(B) and

(c)(4) torequire such & cumbersome

_pollutant specific éffort'on-each-stream .

segment-woild essentially'render- -
section‘aoa(c)(z)[B] meeningless. The

_ - provision and its-legislative background
indicate that the Administrator's -

determination to invoke section
303(c)(4)(B) authority can: ‘be:met by the -
Administrator makinga’generic’ ﬁndmg

‘of inaction by theStaté'without'the -

needito develop pollutant: speciﬁc data’

for‘individuél stream ségmierits. Finally,
- the reference in-section-303(c)(2)(B)- to

section '304(a) criteria-suggests: ‘that

. section304(a) criteria-serve ‘s default '

cntena, ‘that onde'EPA has issiied them;

-States 'were to'adopt numericiciitetia’ for

those pollutants'based on* ithe' ‘304(5)
criteria, unless'they had-other -+
scientifically ‘défensible-critéria“EPA’
‘als0 riotes that thisrule’ follows the
approach EPA‘took-nationallyin - |
promulgating the. NTR for States that
failed to comply with CWA section
303(c)(2)(B):- 57 FR:60848, December 22,
1992. EPA incorporates the discussion .
in the:NTR preamble as- pa.rt of this
rulamakmg record.

.-;This detarxmnahon is: supported by

g ;mforma'uon in the mlemalong record ;
“showing-the discharge.or presence.of

pricrity:toxic pollutants. throughout the
.State. While this.data is notmecessaril
complete it constitutes.a strong recar

_supporting the need for numeric. criteria

for priority toxic. pollutants with section
304(a) criteria gutda.nce where the State

..does not have numeric criteria, ,

Today's final rule would not impose
any undue or inappropriate burdenon -
the.Stats.of California or its dischargers.
.1t merely puts in:place numeéfic criteria
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fof:tbﬁc'pbllﬁtants that are already used

in other:States in implementing:CWA
programs. Under this rulemaking, the
State of California retains the ability to
adopt alternative water quality criteria
simply by completing its criteria
adoption process. Upon EPA approval
of those criteria, EPA will initiate action
to stay the Federally-promulgated
criteria and. subsequently withdraw
them.. . .

2. Appmach for.DeVé]opmg T]us Ru]e
In summary, EPA developed the .. *

Cx-eriteria: promulgated in‘today*s‘final mile. -

as follows, Where EPA promulgated.
criteria for California in the NTR, EPA
has not acted to amend the criteria in
the NTR. Where criteria for California
were not included in the NTR, EPA
used section 304(a) National criteria
guidance documents as.a startmg point

.. for the criteria ‘promiilgated inthis nile.

EPA then determined whether new
information since the development of
the.nationa] criteria.guidance
documents warranted any changes. New
information came primarily from two
sources. For human health criteria, new
or revised risk reference doses and
cancer potency factors on EPA's
Integrated Risk Information System
(IRIS) as of October.1986 form the basis
for criteria values (see also 63 FR
88354). For. aquatic life criteria, updated
data sets resulting in revised criteria
maximum concentrations (CMCs) and
criteria continuous concentrations
(CCCs) formed the basis for differences
from the national criteria guidance
documents, Both. of these.ty'pes of
changes are discussed in more detail in
the following sections. This revised
information was used to develop the
water quality criteria promulgated here
for the State of California.

F. Derivation of Criteria’
- 1. Section.304(a) Criteria Guidance .
Process

Under CWA section 304{a), EPA has
developed methodologies and specific
criteria guidance to protect aquatic life
and human health. These methodologies
are intended to provide protection for
all surface waters on a national basis.
The methodologms have been-subject to
public review, as have the individual -
criteria puidance documents.
© Additionally, the methodologies have
been reviewed by EPA’s Science
Advisory Board (SAB) of extemal
experts.

EPA has included in the record of this
rule the aquatic life methodology as
described in ““Appendix B—Guidelines
for Deriving Water Quality Criteria for
the Protection of Aquatic Life and Its

Uses" to'the “Water Quahty Criteria
Documents; Availability” (45.FR.79341,
November 28, 1980) a$ amended by the
‘’Summary of Revisions to Guidelines
for Deriving Numerical National Water
Quality Criteria for the Protection of

Aquatic Organisms and Their Uses” (50 .

FR 30782, July 29, 1985). (Note: '
Throughout the remainder of this
preamble, this reference is described as

- the 1885.Guidelines. Any page: number o
' ~references are'to the dctual’
. document, not the notice.of avsulablhty

guidance":
in the Federal Reglster “Acopy of the .

1985 Guidelines is available through the
- National Technical Information Service
" (PB85-227049), is in the administrative

record for this rule, and is abstracted in
Appendix A of Quality Criteria for .
Water, 1986.) EPA has-also included in

the administrative record-of this rule.the -

human health. methodology as. dascnbed
in “Appendix C—Guidelines and
Methodology Used in the Preperation of
Health Effects Assessment Chapters of
the Consent Decree Water Criteria -
Documents” (45 FR 78347, November
28, 1980). (Note: Throughout the
remainder of this preamble, this
reference is describsd asthe Human

Health Guidelines or the 1980

Guidelines.) EPA also recommends that
the following be reviewed: ‘‘Appendix
D—Response to Comments on - -
Guidelines for Deriving Water Quahty
Criteria:for the Protection of Aquatic
Life and Its Uses,” (45-FR 79357,
November.28, 1980); ‘‘Appendix E—
Responses to Public Comments on the
Human Health Effects Methodology for
Deriving Ambient Water Quality
Criteria” (45 FR 79368, November 28,
1980); and ‘'Appendix B—Response to
Comments-on Guidelines for Deriving
Numerical National Water Quality -
Criteria for the Protection of Aquatic
Organisms and Their Uses” (50 FR
30783, July.28, 1985). EPA placed into

-the administrative record for this

rulemaking the most current individual
criterie guidance for the priority toxic
pollutants included in today’s rule.

-(Note: All references to-appendices are

to the associated Federal Register
publication.)

EPA received many comments related
to theissue-of what criteria should
apply.in the CTR if the CWA section .
304(a) criteria guidance is undergoing
re-evaluation, or if new data are
developed that may-affect a
recommended criterion. As science is

. always evolving, EPA is faced with the

challenge of promulgating criteria that
reflect the best science and sound
science. EPA addressed this challenge
in some detail in its Federal Register
notice that contained the Agency’s

current sectmn 304(a) cnteriav guidance
(63 FR 68335, December 10, 1998).
There, EPA articulated its policy,
reiterated here, that the existing criteria
guidance represent the Agency's best
assessment until such time as EPA’s re-
evaluation of a criteria guidance value
for a particular chemical is complete.
The reason for this'is that both'EPA's
human health criteria guidance and-
aquatic life criteria guidance are -
-developed taking into account
numerous varigbles. For example, for
‘human health criteria guidance, EPA:
evaluates many diverse toxicity studies,
whose results feed into a reference dose
or cancer potency estimate that, along
with a number of exposure factors and
determination of risk level, results in-a
guidance criterion. Foraquatic life, EPA
evaluates many diverse aquatic toxicity
studies to determine chronic and acute

. toxicity taking irito.accourit how other

factors (such as pH, tempemmre or
hardness) affect toxicity, EPA also, to
the extent possible, addresses
bioaccumulation or bioconcentration.
EPA then uses this toxicity information
along with exposure-information to
determine the guidance criterion.
Importantly, EPA subjects such
evaluation:to peer revxew and/ or public
comment

‘For these reasons, EPA generelly does .
not make a change to the 304{a) criteria
guidance based on a partial picture of
the evolving science. This makes sense,
because to:address one piece of new -
data without looking at-all relevant data
is less efficient and results in regulatory
nnpacts thiat may go back and forth,
when in the end, the criteria guidance -
value does not change that much.
Certain new: changes ‘however, do
warrant change in criteria- guidance,
such as a change in a-value.in EPA's
Integrated Risk Information System
(IRIS) because it represents the Agency
consensus gbout human health impacts.
These changes are sufficiently examined
across the Agency such that EPA '
believes they can be’ mcorporated into
EPA's water quality criteria guidance.
EPA has followed this approach'in the
CTR. Included in the administrative
record for today’s rule is a document
entitled ‘‘Status of Clean Water Act
Section 304(a) Criteria” which further
explains EPA’s policy on managing
change to criteria guidance.

2. Aquatic Life Criteria

Aquatic life criteria may be expressed
in numeric or narrative form. EPA’s
'1985 Guidelines describe-an objective,
internally consistent and appropriate
way of deriving chemical-specific,
numeric water quality criteria for the
protection of the presence of, as well as
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the uses of, both frash and salt water . -
- *body. EPA’s-application-of its guidelines.

aquatic organisms. °

An aquatic life criterion derived using'

"EPA's CWA section 304(a) method
“might be' thought-of a5 an estimate of -
the Lighest concentration.of a- substance
in water which does not presenta = -

in the water and their uses.” (45 FR
79341.) EPA's gmdelmes are designed to
-derive criteria that protect aquatic'
communitxes ‘EPA’s 1885 Gmdehnes
attempt to prov1de a reasonable and -
adequate amount of pratection with
only & small possxbxhty of substantial’-
overprotechon or underprotecnon As
.discussed in.detail below, there are.
.several mdivxdua.l factors. whxch ‘may
- make the criteris somewhat -
- overprotective of underprotectwe The
approach' EPA is using is bélieved to be -

as well balanced as possible, gwen the

‘state of the science. -

‘Numerioa! aquatic. life. criterm denved
using EPA’s 1085 Guidélines are”
expressedas short-term and long-term
averages, rather than one number, ir
order. that the criterion more eccurately
reflect toxicological and practical’’
realities. The; mbination of a cntenon
maximum concentration (CMC), a short-
term concentration limit, and a criterion’
. -contintious concentration (CCC), g four-
" day.average concentration limit, 'are’
designed.to, provxde protectionof . .
aquatic . 11fe and its uses from acute: end
ronic toxicity to -animals and’ plants, _
‘without. bemg 88 restrictive as a one-
. number criterion woilld have to.be,

‘(1985 Guidélines, pages 4 & 5). The”
terms CMC and’ CCC are:thé formal
names. for, the two ‘(acute.and chromc)
values of‘s criterion for a pollutaiit;
~ bowever, tlns‘document will alsouse

the informal's -§ynonyms acute criterion -

and-chronic criterion. .

« The two-number criteria ere mtended
to identify i svernge polhitant - ,
' concentrations which will produce o
water qunlity generally guitedto’ .
maintenance,of aquatic life.and
designated uses, while restnctmg"
duration-of excursions over the. average
so that total exposures will not calise

unacceptablexedverse effects. Meraly
-specifying an average value over a tune
period may be insufficient unless the'
time period is short, because excursions
higher than:the. average. may kill or
cause substantial damage in short
periods.

* A minimum data set of eight specified
families is recommended for criteria

" . development (details are given.in the

1985 Guidelines, page 22). The eight
specific families are intended to be.
representative .of a wide spectrum of
aquatic life..For this reason it is not
necessary that the specific organisms .

‘tested be actually present in the water

to develop the criteria matrix in this
rule is judged by the Agency to be

* appropriate for all waters of the United

.States (U.8.), and to ell ecosystems

. 7. (1985 Guidelines, page 4) including
sxgniﬁcent risk to'the aguatic orgamsms .

those waters of the. U.S."and ecosystems.
'in the State of California.

Fresh'water and salt water (including’
.both estuarine and-matine 'waters)-have

" different chemical- composmons, ‘and -

freshwater and saltwater species’ often
do not inhabit the same water. To* "

_f provide additional accuracy, criteria are-
. developed for fresh water and for salt
“water.”

“For'this mile; EPA updated freshwater
aquatic life criteria-contdined in- CWA

- section '304(a) criteria gmdanoe ‘firgt -

published in the eaily 1880’5 'and later”
‘modified in-the NTR, as amendsed,’ for
‘the following ten pollutants: ersemc.
-cadmium, chromium'(VI); coppér; -

. dieldrin, endrin, lindane’ (gemma’BHC). '
nickel, gentachlorophenol and‘zine.: "

The updates used as the basis:for this
rule are.explained ina teehmcel support

' document entitled, 1995 Updatés: Water

Quality Criteria Documaents for the
Protection of Aquatic Life.in Ambient
Water (U:S. EPA=B20-B-96—001;
September 1996),, evaileble in the N
administrative record'to this' - "~

. rulemaking; this document presents the
. "derivation of each.of the final CMCs and

CCCs,and the toxicity studies ‘from’

" which the updated freshwater criteria
" for the ten poliutants were derived.

The: polychlonneted biphenyls (PCB)

' - criteria‘in‘the criteria matrix for this - :

rule differs from that'in‘the NTR, as

" .amended; for'this rils, the criteriaare -

" expressed as the sum of seven aroclors,
:while forthe'NTR, as amended; the "~ -
criteria are expressed foreach of seven . di

aroclors.'The aquatic. life criteria for' ©

' PCBs in'the CTR are’based on the
' criteria contained in'the'1880 criteria

guidance document for PCBs which is
included in the administrative. record
for this rule. Thiis criteria document
explains the detivation of aquatic life
criteria based on total PCBs. For more
information see the Response to ‘
Comments document.for this rile. v
Today's chronic.aquatic life criteria for-
PCBs.are based on a final residue value
{FRV). In EPA’s guidelines for denvmg
aquatic life criteria, an. FRV-based
criterion is.intended.to prevent .
concentrations of pollutants in .
commercially or recreetmnelly
important aquatic species from affecting
-the marketability.of those species.or .
affecting.the wildlife that consume
aquatic life.
. The proposed CTR mcluded an
updated freshwater and saltwater

toxici

' - prot ucesad;ff

o of. selemte,

.discussion,heré as pert'of thi

aquatic life criteria for mercury. In -~
~today!sifinal rule, EPA has reserved- the
mercury criteria for freshwater and
saltwater aquatic life/butis =~
promulgating human health’ criteria for -
merciry for all surface waters'in
-California. In some instances; the =
.human health. mercury. criterie-included .
in-today's final rule may not protect
soig aquatic. species or threatened or.
endengered species. In-such. instances,

‘mare stringent mercury lirhits may be

determined and implemented. through
use of the State’s narrative critenon The
Teasons. for.reserving the 1 mercury -

" mquatic life niimbers are.axplained'in

R e et vt

further: detml in Sectxon L Endangered
Specz ; .

EPA‘ posed 8 dlfferent freshwater

: 'aoute ‘aquatic'life criterion for sslemum

forrthxs rule'than was promulgsted in"

as, amended,'EPA’s, proposed
consistent with EPA’ 5.,

lenium critenoq ' e:n.rﬂum :

ty
Guiddnce férthe Grest Lake 5, System | (61 '
FR 58444, chember,‘ll 1006), This

propasal took into account ‘data showmg
that séleniiim’s two ‘most; preva]

" oxidation states, selénite and selénate,

diffenng potentmls for.dquatic
a5 well:as new datd'which
mdxcetad thst various forms of sélenium
are additive, Additivity increases'the |
ty f mixtures of diffe nt'forms of . .
the poliutant, The propased approach -

erent selenmm eeute_ T

fropomons ’

dependingipon,the
selenate, endo er'forms of

riilemaking record.’In 1966, a
d1scussxon was mcluded m

."i‘Commenters 3( es’aoned ser'srel '
aspects of the Great Lakes proposel EPA \

is contipuiing to respond to those -

cominents, and to follow up ) with
additionial literature review and toxicity .
testing. In'addition, the U.S. FWS and

-U.S.NMFS (collectively, the. Servmes) o

are concerned that EPA's proposed

. critefion may not be sufficiently’

protective of certain threaténed and
endangered species in California,
Because the'Services believe thereis a

. ‘lack-of data to show for certain that the

proposed criterion would not affect ~
threatened and endangered species, the
-Services prefer that EPA further .
mvestxgste the protec’uveness of the
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criterion before ﬁnahzmg the proposed

criterion. Therefore, EPA isnot . -
promiilgating a final acute freshwater
selenium criterion at this time.

b. Dissolved Metals Criteria

In December of 1992, in the NTR, EPA
promulgated water quality criteria for
several States'that had failed to meet the
requirements of CWA section
303(c){2)(B). Included among the water
- qualityicriteria promulgated-were
numeric criteria for the protec'uon of _
aquatic life for 11 metals: arsenic, .

"(VI), copper, lead, mercury, nickel, -
selenium, silver and zinc. Criteria for
two metals applied to the State of
California: chromium Il.and selenium.
The Agency received extensive public
comment during the development of the
NTR regarding the most appropriate - -

approach for.expressing the. aquatic. life .-

metals criteria. The principal issue was
the correlation between metals that are
measured and metals that are. '
bioavailable and toxic to aquatic life. It
is now the Agency's policy that the use
of dissclved metal to set and measure
compliance with aquatic life water
quality standards is the recommended’
approach, because dissolved metal more
closely approximates the bioavailable
fraction of the metal in the water
column than does total recoverable
metal.

Since EPA’s prevmns aquatic life
criteria guidance had been expressed as
total recoverable metal, to express the
criteria as dissolved, conversion factors
were developed to account for the
possible presence.of particulate metal in
the laboratory.toxicity tests usedto
develop 'the total recoverable criteria.
EPA included a set of recommended |
freshwater conversion factors with its-
Metals Policy {see Office of Water Policy
and Technical Guidance on
Interpretation and Implementation of
Aquatic Life Metals Criteria, Martha G.
Prothro, Acting Assistant Administrator
for Water, October 1, 1993). Based on
additional laboratory evaluations that
simulated the original toxicity tests,
EPA refined the procedures used to
develop freshwater conversion factors
for aquatic life criteria. These new
conversion factors were made available
for public review and comment in the -
amendments to the NTR on May 4,
1995, at 60 FR 22229. They are also
contained in today’s rule at 40 CFR
131.38(b)(2).

‘The preambile to the Angust 5, 1997,
proposed rule provided a more detailed
discussion of EPA’s metals policy
concerning the aquatic life water quality
criteria for the State of California. See 62
FR 42160-42208. EPA incorporates that

-discussion here as pan of this
- rulemaking record. Many commenters

strongly supported the Agency’s policy -

on dissolved metals aquatic life criteria. .

A few commenters expressed an
opinion that the metals policy may not
provide criteria that are adequately
protective of aquatic or other species.
Responses to those comments are
contained in a memo to the CTR record
entitled “Discussion of the Use of

'-; Dissolved Metalsin‘the' CTR"*(February

~: 1, 2000, Jeanette Wiltse) and EPA's -

-~ rTesponse to comments document-which - .

- are both containedin the: ndmmxsn'anve’: .
K record for the final rule.. T

‘Caléulation of Aquatic'Life Dissolved
Metals Criteria: Metals criteria values
for aquatic life in today’s rule in the
matrix.at 131.38(b)(1) are shown as
dissolved metal. These criteria have .
been calculated in one of two ways. For,
freshwater metals Criteria‘that dre ™
hardness-dependent, the metals criteria
value is calculated separately for each
hardness using the table at 40 CFR
131.38(b){2). (The hardness-dependent
freshwater values presented in the
matrix at 40 CFR 131.38(b)(1) have been
calculated using & hardness of 100 mg/
1 as CaCO3 for'illustrative purposes

. only.) The hardness-dependent criteria

are then multiplied by the appropriate

.conversion factors in-the table at 40 CFR
131.38(b)(2). Saltwater and freshwater

metals criteria that are not hardness-
dependent are calcilated by taking the
total recoverable criteria values (from
EPA's national section 304(a) criteria
guidance, as updated and.described in
section F.2.a.) before rounding, and
multiplying them by the appropriate
conversion factors. The final dissolved
metals criteria values, as they appear in
the matrix at 40 CFR 131.38(b)(1), are
rounded to two mgnﬁcant figures.”
Translators for Dissolved to"Tota]
Recoverable Metals Limits: EPA’s
National Pollutant Discharge
Elimination System (NPDES)
regulationis require that limits for metals
in permits be stated as total recoverable
in most cases {see 40 CFR 122.45(c))
except when an effluent guideline
specifies the limitation in another form
of the metal, the approved analytical
methods measure only dissolved metal,
or the permit writer expresses a metal’s
limit in anotherform (e.g., dissolved,
specific valence, or total) when required
to carry out provisions of the CWA. This
is because the chemical conditions in
ambient waters frequently differ
substantially from those in the effluent
and these differences result in changes
in the partitioning between dissolved
and absorbed forms of the metal. This
means that if effluent limits were
expressed in the dissolved form,

additional péfucoiote metal could
- dissolve in the receiving water causing

the criteria to be exceeded. Expressing
criteria as dissolved metal requires
translation between different metal
forms in the calculation of the permit
limit so that a total recoverable permit
limit can be established that will
achieve water quality standards. Thus, it
is important that permitting authorities
and other authorities have the ability to

‘translate between ‘dissolved metal in
" ambient waters and total recoverable

metal in-effluent. o
“EPA has’ completed gmdance on the

" use of translators to convert from

dissolved metals criteria to total
recoverable permit limits. The
document, The Metals Translator:
Guidance for Calculating a Total

- Recoverable Permit Limit From a

‘Dissolved Criterion (EPA.. 823—B—96—_“

"+007, June 1806), is included in the’

administrative record for today s rule.
This technical guidance examines how
to develop a metals translator which is
defined as the fraction of total
recoverable metal in the downstream
water that is dissolved, i.e., the
dissolved metal concentration divided
by the total recoverable metal
concentration. A translator may take one
of three forms: (1)1t may be assumed to
be equivalent to the criteria guidance
conversion factors; (2) it may be
developed directly as the ratio of
dissolved to total recoverable matal; and
(3) it may be.developed through the use
of a partition cosfficient that is
functionally related to. the number of
metal binding sites on the adsorbent in
the water column (e.g., concentrations
of total suspended solids or TSS). This
guidance document discusses these
three forms of translators, as well as
field study designs, data generation and
analysis, and site-specific study plans to

_generate site-specific translators.

California Regional Water Quality
Control Boards may use any of these
methods in developing water quality-
based permit limits to meet water
quality standards based on dissolved
metals criteria. EPA encourages the
State to adopt a statewide policy on the
use of translators so that the most
appropriate method or methods are used
consistently within California.

c. Application of Metals Criteria

In selecting an approach for
implementing the metals criteria, the
principal issue is the correlation
between metals that are measured and
metals that are biologically available
and toxic. In order to assure that the
metals criteria are appropriate for the
chemical conditions under which they
are applied, EPA is providing for the
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adjustment of the criteriathrough
-application-of the*‘water-effect ratio”’ .
procedure. EPA notes that performing
the testing to use a site-specific water- -
effect ratio’is optwnel on! t.he part of the

" State.’

It the' NTR ‘as amended, EPA .
identified the wwater-effect ratio (W'ER)
procedure as & méthod for optional site-
specific criteria development for. certain

‘metals. The WER approach, compares'
_ broavaxlability and toxicity of a specific
pollutant in recejving-waters.and in.
~ laboratory. waters. A WERisan. .
© .appropriate:measure.of the toxicity ofa

) 'matenel obta.med in e site water: divided

by the:same.measure.of the | toxxcrty of.
the same, materig] obtained:- "
»mmultaneouslymm I laboratory drlunon
water.

On-February:22,1994, EPA. issued .
. Interim Guidance on the Determination -
and Use of the:Water-Effsct:Ratios for
'Metals (EPA 823:B-084-001) now:s .. .:
.incorporated into.the updated. Second
‘Editionrof the Water Quality: Standards
‘Handbook, Appendix-L.-A: copy:ofithe -
Handbook:is:contsined. in‘the; . -

administrative record for'today!s: rule In

accordance'with:the WER: g\ndance and

where application.of the WER‘is .. . -

. deemed appropriate, EPA. strongly
encourages:the ‘application:of the WER
on-a'watershed or'water:body-basis:as ' -
part ofia' water-qualitycriteria’in. ¢ - . .-
California-as-opposed to:the: apphcatron
on a discharger-by-discharger basis::
through individual/NPDES 'permits.
‘This approachiis: techmcally :sound: and
an efficient'usé-of resources. However, -
dischafgér specific'WERs for: md.wxdual
NPDES pérmit'limits-dre possibleand -
potentially‘efficient where the NPDES
discharger is the-only-point:source -
discharger'to-a spemﬁc water body.

"The Tule requires e défailt WER value
of 1:0- which 'will be:assumed, if nosite-

" specific WER is.determined. To use'a”
WER other than-the default of 1.0, the”
rule reqiiires that’ the'WER must’be’ -
determined as set forth in’ EPA’s ‘WER
guidanceé or by another scxennﬁcelly N

‘method that hasbeen™ =~

‘adopted by'the State as part of its’ water

quality standards program and approved

by EPA. '
The WER isa more comprehenswe

- mechanism for: addressmg .

' bioavailability issues than simply
expressing the criteria in terms of
dissolved metal. Consequently,’
expressing the critéria in terms of -

_dissolved metal,-as done in: today srule
for California, does not completely
eliminate the utility of the WER. This is

particularly.true for copper, a metal that

forms reduced-toxicity- complexes with
-dissolved organic matter. ‘

- .The Interim Guidanceon . .
Determination and Use of Water-Effect-
‘Ratios for Metals explains the
relationship between WERs for
dissolved criteria and WERs for total
recoverable criteria. Dissolved '
measurements are'to'be used in the site-
specific toxicity testmg underlymg the
WERs for dissolved criteria. Because -
WERs for dissolved criteria generally are
little affected by elevated particulate .

" concentrations, EPA expects those °

‘WERSs to be somewhat less than WERs
for total recoverable criteria in such
situations. Neverthsless, after the site-
specific ratio of dissolved to total metal

‘has'been taken into account, EPA’

expects a permit‘limit derived using a_

- WERfor a dissolved criterion to.be

similar to the permit limit that would be
derived from the WER for the

‘corresponding total recoverable
.criterion.

Ji dsSeltwater Copper Critene

The saltwater copper criteria for

-aquatic life in today's ruleare 4.8 g/l

(CMC) and 3.1 pg/l(CCC) in the’
dissolved-form. These criteria reflect
new:data including data collected from
studies for the New'York/New Jersey -
Harbor and the San’Francisco Bay

indicating & need'to revise the former

copper 304(a) criteria’ gmdanoe

- document to reflect a change in the

saltwater CMC and CCC aquatic life -

-values, These data also reflect a

comprehensive literatire search
resulting in added toxicity test data for
severl new species to. the database for *
the saltwater copper criteria. EPA -
believes these new dati have national -
implications'and the national criteria -

~-guidance now contains a' CMC of 4:8 p.g/
- 1 dissolved and a CCC.of 3.1 g/l "

dissolved. In‘the amendments to the
NTR, EPA noticed the availability of
data to support these changes to the, ™
NTR, and solicited comments. The data
can be found in the draft. document

. entitled, Ambient Water Quality

Criterio—Copper, Addendum 1995. “This
document is avmlable 'from the Office of
‘Water Resource Center.and is available
for review in the administrative.record
for today's rule.

e. Chronic Averaging Penod
In establishing water quality critene,

" EPA generally recommends an

‘‘averaging period™ which reflects the
duration of exposire requrred to elicit
effects in individual organisms (TSD,
Appendix D-2). The criteria continuous
concentration, or CCC, is intended to.be
the highest concentration that could be
‘maintained mdeﬁmtely in.a water body

. without causing an unacceptable effect

on the aguatic community or its uses

"CCC.'This-is* done by's sp

- prédicted-ambient pollutant. ..
concertrationsishould be: averaged over

- belisves:

(TSD, Appendix D-1). As aquatic . -
-organisms-do'not:generally-experience ..
steady exposure, but rather fluctuating
exposures to pollutants, and because
aquatic organisms can generally tolerate

 higher'concentrations of: ;pollutants over

a shorter periods of time, EPA expects
that‘the concentration of a- pollutant can’
exceed:the CCC without causingan
unacceptable ‘effect if (a) the magnitude
and duration of éxceedences are’
'eppropnately limited and'(b) there are’
compensating periods of time during
which'the‘concentration‘is'belowthe
ifyinga, -
duration ‘of an-'‘averaging’ penod" over -
which the average concentration‘should -

'not exceed the CCC'more often then

g’ endix D-1). TR
A 1s1promulgatmg a’ 4-day .
averaging: period:for:chronic. crit rid, -
which meansithat measured or:z:

& 4:day:period:to:determine:attainment
of chronic:criteria.. The State'may:apply
to-EPA:for:approval of an alternative -

" averaging period.:To:do:so,ithe State::.
must submitto:EPA the basis: for: such

alternative averaging period.::’
.The:most important: consrderatmn for

: settmg &N appropriate averaging: penod
" is the. length of time:that sensitive..-

organisms can.tolerate.exposure to. 8
pollutant.at levels.exceeding:a criterion

-without showing adverse:effects:on -

owth,.or reproduct.\on EPA
at.the chronic.averaging ,
period:must be shorter than;the: durat.\on
of the chronic tests on which the.GCC .
is.based, since, in.some cases, effects are
‘elicited before exposure of the entire .
duration,'Most .of the toxicity tests.used

survival,;

‘to. establish.the chronic.criteria are. .. -

conducted using steady. exposure | 1o,

toxicants for & least 28.days;(TSD, page

35),, Some. chronic tests, however, are
much shorter than this. (TSD, Appen:hx
A selected the:4-day-ay
per d based on the shortest duration in .
which chronicitest effects are sometimes,
observed for certain species and |

~ toxicants. In eddition, EPA believes that

the results of some chronic tests:are-due
'to an.acute.effect.on a'sensitive life stage
that occurs some time during the.test,
rather than being.caused: ‘by.Jong-term

Stress.or. long-term accumnulation of the -

test material in the.organisms.
_Additional discussion of the rationale
for the 4-day averaging period’is | .
contained in Appendix D of the TSD.
Balancing all of the above factors and
.data, EPA believes that the 4-day -
averaging period falls within the .
scientifically reasonable range of values
‘for choice of the averaging period, and
is an appropnate length of time of -~
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' pollutant exposure toe ensure protechon
of sensitive.organisms. -, :* " .
EPA ‘established a 4- dey averegmg
period in the NTR. In settlement of
litigation on the NTR, EPA stated that it
was ‘‘in the midst of conducting,
sponsoring, or planning research related
to the basis for and application of”
water quality criteria and mentioned the
issue of averaging period. See Partial

_ Settlement Agreement in American .. .

Forest and Paper Ass'n, Inc. et al. v.

U.S. EPA (Consolidated Case No, 93— )
-~ 0894 (RMU), D:D:Cy. EPA is re-. :

-evdluating issues raised about’ averagmg
periods and will, if appropriate; revise
the 1985 Guidelines. ,

EPA received public comment
relevant to the averaging period during
the comment period for the 1995
Amendments to the NTR (60 FR 22228,
May 4,.1995),.although these public - -
comments did not address the chronic
averaging period separately from the

allowable excursion. frequency and the -

design flow.-Comments recommended
that EPA use the 30Q5 desxgn flow for
chronic criteria. .

While EPA is undertakmg analysis-of
the chronic design conditions as part of
the revisions to the 1985 Guidelines,
EPA has not yet.completed this work.
Until this work is complete, for the
reasons set forth-in the TSD, EPA
continues to believe that the 4-day
chronic averaging period represents a
reasonable, defensible value for-this
parameter.

EPA added language to the final rule
which will enable the State to adopt
alternative averaging periods and
frequencies and associated design flows
- where appropriate. The State.may apply
to EPA for approval of alternative
averaging periods and frequencies and
related design flows; the State must
submit the bases for any changes. Before
approving any change, EPA will publish
for public comment, a notice proposing
the changes.

f. Hardness -

Freshwater aguatic life criteria for
certain metals are expressed as &
function of hardness because hardness
and/or water quality characteristics that
are usually correlated with hardness can
reduce or increase the toxicities of some
metals. Hardness is used as a surrogate
for a number of water quality
characteristics which affect the toxicity
of metals in a variety of ways. Increasing
hardness has the effect of decreasing the
toxicity of metals. Water guality criteria
to protect aquatic life may be calculated
at different concentrations of hardnesses
measured in milligrams per liter (mg/l)
as calcium carbonate (CaCOs3).

Sectmn 131. 38(b](2) of the final rule ‘

-t -presents the hardness-dependent -.

equations for freshwater metals criteria.
For example, using the equation for
zinc, the total recoverable CMCs at a
hardness of 10, 50, 100 or 200 mg/] as
CeCO; are 17, 67, 120 and 220
micrograms per liter (ug/l), respectively.
Thus, the specific value in the table in
the regulatory text is for illustrative

_purposes only. Most of the data. used to. .
. commenters were in favor of using the

develop these hardness equations for
deriving aquatic life criteria for metals

- --were in the range of 25 mg/l to 400 mg/ .
"1 as'CaCOs, and the*formulasare” -
.therefore most accurate in this range. .
-The majority of surface waters™
‘nationwide and in California have a

hardness of less than 400 mg/] as
CB.CO;.
‘In the past, EPA generally

-recommended that 25 mg/l-as CaCO; be

used-as a default hardness value'in
deriving freshwater aquatic life criteria
for metals when the ambient (or actual)
hardness value is below 25 mg/l as
CaCOs. However, use of the approach
results in criteria that may not be fully
protective. Therefore, for waters with a
hardness of less than 25 mg/l as CaCO;,

- criteria should be calculated using the

actual ambient hardness of the surface
water.

In the past, EPA generally :
recommended that if the hardness was
over 400 mg/l, two options were
available: (1) Calculate the criterion
using a default WER of 1.0 and using a
hardness of 400 mg/] in the hardness
equation; or {2) calculate the criterion
using 8 WER and the actual ambient
hardness of the surface water in the
equation. Use of the second option is
expected to result in the level of
protection-intended in the 1985
Guidelines whereas use of the first
option is thought to result'in an even
more protective equetic life criterion. At
high hardness there is an indication that

“hardness and related inorganic water

quality characteristics do not have as
much of an effect on toxicity of metals
as they-do at lower hardnesses. Related
water quality characteristics do not

. correlate as well at higher hardnesses.as

they do at lower hardnesses. Therefore,
if hardnessis over 400 mg/1 as CaCO;, -
a hardness of 400 mg/1 as CaCO; should

. be used with a:default WER of 1.0;

alternatively, the WER and actual

‘hardness of the surface water may be

used.

EPA requested comments in the NTR
amendments on the use of actual
ambient hardness for calculating criteria
when the hardness is below 25 mg/] as
CaCOs, and when hardness is greater
than 400 mg/]l as CaCOs. Most of the
comments received were in favor of

using the actual hardness with the use

of the water-effect ratio (1.0 unless
otherwise specified by the permitting
authority) when the hardness is greater
than 400 mg/] as CaCO;. A few
commenters did not want the water-
effect ratio to be mandatory in
calculating hardness, end other
commenters had concerns about being
responsible for deriving an appropriate
water-effect ratio._.Overall, the

actual hardness when calculating ‘
hardness-dependent freshwater metals " *

. criteria for hardness between 0—400 mg/ .
- 1 as CaCOs. EPA took those comments

into account in promulgatmg today’s
rule.

A hardness equation-is most-accurate
when the relationships between -
hardness and'the other important
inorganic constituents, notably .
alkalinity and pH, are nearly identical
in all of the dilution waters used in'the
toxicity tests.and in the:surface waters
to which the equation is to be applied.
If an effluent raises hardness but not
alkalinity and/or pH, using the hardness
of the downstream water might provide
a lower level of protection than
intended by the 1985 guidelines. If it

-appears that an effluent causes hardness

1o be inconsistent-with alkalinity and/or
PH, the intended level-of protection will
usually be maintained or exceeded if
either (1)-data are available to
demonstrate that alkalinity and/or.pH
do not affect the toxicity. of the metal,

or {2) the hardness used-in.the hardness
equation is the hardness of upstream
water that does not contain the.effluent.
The level of protection intended by the
1985 guidelines .can also be provided by
using the WER procedure,

In some cases, capping hardness at
400 mg/] might result in a level of
protection that is higher than that
intended by the 1985 guidelines, but
any such increase in the level of
protection can be overcome by use of
the WER procedure. For metals whose
criteria are expressed as hardness -
equations, use of the WER procedure
will generally be intended to account for
effects of such water quality
characteristics as total organic carbon on
the toxicities of metals. The WER
procedure is equally useful for -
accounting for any deviation from a
hardness equation in a site water.

3. Human Health Criteria

EPA’s CWA section 304(a) human
health criteria guidance provides
criteria recommendations to minimize
adverse human effects due to substances
in ambient water. EPA's CWA section
304(a) criteria guidance for human
health are based on two types of
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‘toxicological endpomts (1)

carcinogenicity and (2)-systemic toxicity -

(i.e., all other-adverse effects other.than
cancer). Thus, there are two procedures.

for.assessing these health effects:. one for

carcinogens: and one for non-
.carcinogens. .

If there are. no data onhow a chexmcal

.agenticauses.cancer, EPA's existing .

- human;health guldelmes assume that
carcinogenicity:is: “non-threshold .
‘phenomenon,” that:is, there are no

“gafe” or *no-effect. levels” because .. .
.. even extremely small.doses are,assumed

to cause a:finite-increase inthe . ..
- incidence:of the-éffect (i.e., cancer). .
Therefore,.EPA's.water. quality cntena
-guidance for carcinogens are presanted
as pollutant concentrations -
‘corresponding to increases.in the. Tisk of
developing cancer, See Human' Health
-Guidelines at 45 FR 78347, . . .
“With existing criteria, pollutants that
do not manifest any-apparent -

.earcinogenic effect in animal etudtes

" lie., systemic toxicants),'EPA assumes '

" that the pollutant‘has a'threshold:below
-which no effect-will. be observed: This -
-assumption‘is based:on’the premisé that
.a physiological mechanism-exists .-
‘within living-organisms to:avoid or .

_overcome'the adverse:effact-of the
pollutant below the threshol' »
concentration. - it -
" Note:Recent changes in- the Agency 5
cancer guidelines:addressing'thess .
.assumptions are described in the:Dratt; Water
Quality Criteria Msthodology::Human -
Health, 63,FR43756, August 14,719888.°

The ‘humén’ Health rigks of & substance

cannot' be ‘determined withi:any degree -
of confidence 1iiless dose-response: - -
relationships-are:quantified. Therefore, -
a'dose-response‘assessment is: required -
before d'critérion:can‘be-calculated. The
o doae-response ‘assessment‘determines:
the quantitative: ‘relationships: ‘between
" the amountiof-exposureito:a:substance:
and the onset-of toxic injury or disease. '
Data'for datermining‘doge-response :
relationships-are typically derived: from
animal’stiidies;:or less:frequently;: from
ep1dennolog1cal stud1es in exposed
populations, i
he-dose-response’ mfonna’uon .
nesded-for: carcinogens is an gstimate of
the carcinogenic:potency of the.
.compound. Carcinogenic potency is
defined here as-&: general:termfor a .
-chemical's human cancer-causing
potential. This term is often.used .
loosely to'referto. the more specific
carcinogenic.or:cancer slope:factor.
which is defined as an estimate of .
carcinogenicrpotency-derived:from-
animal studies or eplde!mologtcal .data
of human:exposure. It is based on-
extrapolation from test exposures of
high doses over relatlvely short penods

* of time to more realistic:low doses over’

& lifetime exposure period by:use.of
linear extrapolation models. The cancer
slope factor, q1*, is EPA's estimate of
carcinogenic potency and is intended to
be a conservative upper bound estimate
{e.. 85% upper bound confidence :
limit).

Far non-carcmogens, EPA uses' the
reference.dose (RfD) as the dose: ©
response parameter in-calciilating the
criteria. For non-carcinogens, oral RiD
assessments (hersinafter.simply “RiDs")
are developed based on pollutant
concentrations that.cause threshold
effects. The RiD is.an:estimate’ (with
uncertainty spanning perhaps an order
of magnitude) of &° deulJ y exposure to" the
human Jpopulation’ (mcludmg sensitive
subgroups] that is likely tobe without
apprecxable risk of deleterious effects -

'dunng &lifetime. See’ Human Health B

Guidelines. "The’ RED'was formerl
referred to as'an “Acceptable Da
Intake” or ADL The RiD'is' uaeful asa -

-reference point for: gaugmg the potential
effect.of other doses."Doses that are* ‘less .

‘than the RfD are’ not likely:to'be"

“associated with any heal

risks, and & are
therefore. less likely to be of regulatory -
concern. As the’ frequency of exposuires -

' -exceedmg the RfD increasesand as the -
- . size of the .excess’iricreases, the - -

probability increases that adverse effect

‘may‘be observed-in & humar

population. Nonstheless, 8 clear
conclusion cannot'be categorically

-drawn that all doses below the RiD are .

-----

“‘acceptable’ and that &ll doses in

‘excess of the RiD are’ “unacceptable;" In

extrapolating non-carcinogen animal *
test data to humans to derive'afi’ RID, -
EPA divides either & No'Observed- *
Adverse Effect'Level(NOAEL), Lowest -
Observed Adverse EffectLevel (LOAEL),
or other benchmark dose obeerved'in- '
animal studies by an “uncertainty
factor” which is based on professmnal

~judgment of toxicologists and typlcally
‘ranges from 10 to 10,000.

For CWA section 304{a)’ human health
criteria development, EPA typically. .
considers only exposures to a- pallutant
that oceur through the-ingestion of -

"water and contaminated:fish and -

shellfish. Thus, the criteria are besed on
an assessment of risks related to'the -
surface water exposure route only where
.designated uses are drinking water and
fish and shellfish consumption. - -

The assumed exposure pathways in -
calculating the criteria are the .
consumption of 2 liters per-day of water
at the criteria concentration and the
consumption of 6.5 grams perday of -
fish and shellfish contaminated at a
level equal to the criteria concentration
but multiplied by a “‘bioconcentration
factor.” The use.of fish and shellfish

Health'Guidelines) This value:
-appropnate gs'itincludes & margin'of **
safety st thet the generdl popiilaticn‘is

“gram
" day contaminated fish and- shellﬁah

consumption-as an exposure factor -
requires the quantification of pollutant
residues in the edible porhons of the
%ested gpecies.

ioconcentration factors’ (BCFs) are
used to relate pollutant residuesin -
aguatic orgamsms to-the pollutant
concentration in ambient waters."BCFs -
are ‘quantified by various’ procedures :

eriding on the lipid-solubility &fthe

olhutant,For’ lipid: solible pallutants,
'the averagé'BCF is calculated’from-the-
weighted average percent’li 5idsin’ the
edible'portions of fish and shéllfish,’
which is about 3%; orit is ‘calculated
from theoretical cons:derenons uging
the octand)/water partition foéfficient’’
For: non-llpld ‘solu Ele compounds; the
BCFis’ detemnned empmcally The -
assumed water consumption‘is'taken *
from‘the’National Academy'of Scxences ‘
publica Drinking | Water and ‘Hedlth ;"
(1877). (Referenced‘in‘the’Human*:* '

of

protected: See also EPA’s discussion of :
the 2,0 liters/day assum tion: t81FR "
65183 (Dec. 11" 1996) Tha'6!5 gre sper

consumption ‘value was equlvalent to
the avarage per-capita consumphon Tate
of all’ (centammated and ron-
contammated) ‘fregshwater and stuanne

fish and shellfish:for the U.S:
population. See Human Health ‘
Guidelines: i B
EPA 'dsgumes in calculahng water
quality;criteria that the exposed :
individual is an average adult wlth bodv
wheight of 70 kilograms. EPA ‘sssumes
6.5 grams per day of contaminated'fish -

:and shiellfish consumption and 2:0'liters
_per-day of contaminated drinking water .

consumgatmn fora'70 ldlogrem person
in calciilating ‘the criteria. ‘Regardmg

 issues concerning criteria: development o
-and differences in dose er kilogram- of ‘

body.weight, RiDs are always’ denved
‘based on the most sengitive’hea

\endpomt Therefore, when, that bas1s is

dueto.a chronic or’ hfehme health =

- effact, 'the expasure, parameters assume _
“the exposed individual to be tha average

adult, as indicated above.” . ..

" In the absence of this' final rile; ‘there
may “be particular risks to children EPA
believés that children are protected by
the human heslth criteria contained in-
‘this final rule. Children are protected

. agdinst other less sensitive adverse °

health endpomts duetothe . =
conservative way | that the RiDs are -
‘derived. AnRiD is & pubhc health
protective endpoint. It'is'an amount of
a chemical that can be consumed on a
daily basis for a'lifetime without
expecting.an adverse effect. RiDs are -
based on sensitive health enclpomts and
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are ‘calculated t0.be protective for
sensitive human:sub-populations. -
including children. If the basis of the
RiD was due to an acute or shorter-term
developmsental effect, EPA uses
exposure parameters other than those
indicated above. Specifically, EPA uses
parameters most representative of the
population of concern (e.g., the health
criteria for nitrates based on infant
exposure parameters). For.carcinogens,...
the risk-assessments are upperbound ™ %’
one in a million {(10-6) lifetime risk
numbers. The risk to childrenis not, ..
- likelyto exceed these:upper bounds ~
estimates and may be zero.at low doses.
The exposure assumptions for drinking
water and fish protect children because
they are conservative for infants and
children. EPA assumes 2 liters of
untreated surface water and 6.5 grams.of
freshwater and estuarine fish are -

adult fish consumption assumption is
conservative for children because -
children generally consume marine fish
not freshwater and estuarine.

EPA has a process to develop &
scientific consensus on oral reference
dose assessments and carcinogenicity
assessments (hereinafter simply cancer
slope factors or slope factors or g1*s).
Through this process, EPA develops &
consensus of Agency opinion which is
then used throughout EPA in risk .
management decision-making. EPA
maintains an electronic data base which
contains the official Agency consensus
for oral RiD assessments and
carcinogenicity assessments which is
known as the Integrated Risk
Information System (IRIS). It is available
for use by the public on the National
Institutes of Health's National Library of
Medicine's TOXNET system, and
- through diskettes from the National
Technical Information Service (NTIS).
(NTIS. access number is PB 90-591330.)

Section 304(a)(1) of the CWA requires
EPA to periodically revise its criteria
guidance to reflect the latest scientific
knowledge: ““(A) On the kind and extent
of all identifiable effects on health and
welfare * * *; (B) or. the concentration
and dispersal of poliutants, or their
byproducts, through biological,
physical, and chemica) processes; and
(C) on the effects of pollutants on the
biological community diversity, = -
productivity, and stability, including
information on the factors affecting
eutrophication rates of organic and
inorganic sedimentation for varying
types of receiving waters.” In
developing up-to-date water quality
criteria for the protection of human
health, EPA uses the most recent IRIS
values (RfDs and g1*s) as the
toxicological basis in the criterion

- ash e ~.in IRIS used in criteria derivation singe ..
consumed each day. EPA*believes the. :

-information. Thus, there are differences

‘calculation. IRIS réflects EPA’s méis.t'

current consensus on the toxicological ~ -
assessment for a chemical. In
developing the criteria in today’s rule,
the IRIS values as of October 1996 were
used together with currently accepted
exposure parameters for
bioconcentration, fish and shellfish and
water consumption, and body weight.
The IRIS cover sheet for each pollutant
criteria included in today's ruleis

contained in the administrative reCofa. B

. "For the human health criteria

» included in today’s rule, EPA used the .
" Human Health Guidelines on which "~ .

criteria recommendations from the: .
appropriate CWA section 304(a) criteria
guidance document were based. {These
documents are also placed in the '
administrative record for today’s rule.)
Where EPA has changed any parameters -

issuance of the criteria puidance -
document, EPA recalculated the criteria
recommerndation with the latest IRIS

between the original 1980 criteria
guidance document recommendations,
and those in this rule, but this rule
presents EPA’s most current CWA
section 304(a) criteria recommendation.
The basis (g1* or RiD} and BCF for each
pollutant criterion in today's rule is
contained in the rule’s Administrative -
Record Matrix which is included in the
administrative record for the rule. In

. addition, all recalculated human health

numbers are denoted by an “a” in the
criteria matrix in 40 CFR 131.38(b)(1) of
the rule. The pollutants for which a
revised human health criterion has been
calculated since the December 1992
NTR include: :
mercury

dichlorobromomethane . .
1,2-dichloropropane
1,2-trans-dichloroethylene

2 ,4-dimethylphenol

acenaphthene

benzo{a)anthracene

benzo(a)pyrene

benzo(b)flouranthene
benzo(k)flouranthene
2-chloronaphthalene

chrysene

dibenzo(a,h)anthracene
indeno(1,2,3-cd)pyrene
N-nitrosodi-n-propylamine
slpha-endosulfan

beta-endosulfan . -

endosulfan sulfate

2-chiorophenol

butylbenzyl phthalate

polychlorinated biphenyls.

In November of 1991, the proposed
NTR presented criteria for several
pollutants in parentheses. These were
pollutants for which, in 1980,
insufficient information existed to
develop buman health water quality

" criteria, but-for which, in 1991,

sufficient information existed. Since
these criteria did not undergo the public
review and comment in a manner
similar to the other water quality.criteria
presented in the NTR (for which
sufficient information was available in
1980 to develop a criterion, as presented
in the 1880 criteria guidance
documents), they were not proposed for

.. adoption into the water guality criteria,
“but were presented to serve as notice for

inclusion in future State triennial
reviews.. Today's.rule promulgates

«criteria-for these nine pollutants:

copper
1, 2-dichloropropane

" 1,2-trans-dichloroethylene

2,4-dimethylphenol
acenaphthene -
2-chloronaphthaiene

" N-nitrosodi-n-propylamin
- 2-chlorophenol - - -

butylbenzene phthalaté )
All the criteria are based -on IRIS

. values—either an RID or q1*—which

were listed on IRIS as of November
1991, the date of the proposed NTR.
These values have not changed since the
final NTR was published in December of
1992. The rule's Administrative Record
Matrix in the administrative record of
today’s rule contains the specific RiDs,
g1*s, and BCFs used in calculating
these criteria. v

Propaosed Changes to the Human
Health Criteria Methodology: EPA
recently proposed revisions to the 1980
ambient water quality criteria derivation
guidelines (the Human Health
Guidelines). See Draft Water Quality
Criteria Methodology: Human Health,

‘63 FR 43756, August 14, 1998; see also

Draft Water Quality Criteria _
Methodology: Human Health, U.S. EPA
Office.of Water, EPA 822-Z-98~001.
The EPA revisions consist of five

.documents: Draft Water Quality Criteria

Methodology: Human Health, EPA 822~-

.Z-98-001; Ambient Water Quality

Criteria Derivation Methodology Human
Health, Technical Support Document,
Final Draft, EPA-822-B—88--005; and
three Ambient Water Quality. Criteria for
the Protection of Human Health,
Drafts—one each for Acrylonitrile, 1,3-
Dichloropropene {1,3-DCP), and -
Hexachlorobutadiene (HCBD),
respectively, EPA-822-R~98-006, —005,
and -004. All five documents are
contained in the administrative record
for today’s rule.

The proposed methodology revisions
reflect significant scientific advances
that have occutred during the past
nineteen years in such key areas as
cancer and noncancer risk assessments,
exposure assessments and
bioaccumulation. For specific details on
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these proposed changes and others,
please refer to the Federal-Register -~
notice or the. EPA document,

1t should-be noted that some.of the’
proposed. changes may result.in
significant numeric: changes inthe
ambient water:quality. criteria. However,
EPA will continue:to rely.on existing - .
criteria.as.the basis for. regulatory:and

- non-reguletory decisions, until EPA .

revises.and reissues a 304(a): criteria .
idance using the revised final human
ealth. crrtenekmethodology The

ex15tmg criteria.are still.viewed.as .

- scientifically;acceptable. by EPA. The. .

"risk and.ex
. 'incremen
- sound toxicological and.exposure. bases
- ‘forthese criteria. As EPA's.curre
_human, health criteria are the product of

‘peer review, if is reasonable t

 “that revisiting:all existing.t
) ,f;rncorporetm

‘these crroumstanoes EPA’ proposed 8

intention.of the,proposed. methodology

-ravisions'is ,to present the: latest Frow s o

,screntrﬁc advancements in the areas, of -
osure assessment in order to
ally improve the, already

many:; years ‘worth.of. development.and |

ger.review.into: such .

processfor revisiting these Criterip as.

part of the.overdll revisions to the . .
methadolo; ;';for denvmg hur heelth
criteria, This.process is discusséd in the
Implementehon Section of the Notite of

" Draft Revisions to'the Methodo]ogy for
. - Deriving Ambient Water Quality:Criteria
_for the Protection-of Human-Health:(see
,63 FR: 43771—4%726 August 14, 1998]

_The Stat alifornia in.its Ocean -

" Plan,adopted.in.1980sand: approved by
.EPA"in 1891, stabhshed numeric water
~-quality.criterig-using.an average fish and

shellfish. consumptxon rate of 23,grams

sper.day, This value.is based on.an

- :parlier.California Departme: Health
’ ,_.«:Semoes estrmete The.State c_urrently
'in the. .process:of. readoptm its.water, .-

. quality contré], plans for in endssurfece

waters,:enclosed bays;-and:estuaries.
The State intends to.consider

" _‘information,on fish and. shellﬁsll' o

consumption rates evaluated and .
summarized in a report preparsd by the

.State’s Pesticide and Environmental

Toxicology:Section of the Office of
Environmental Health Hazard

- Assessment of the California

Environmental Protection Agenoy The
report, entitled, Chemicals in:Fish -

"Report No. 2: Consumption.of Fish and

Shellfish iri‘Californic-and the United

States, was published in final ‘draft form

in July of 1997, and released to the -
public on'September 16,1097, The
report is-currently undergoing: 1final

evaluation, and is expected to published

in fingl form in the nearfuture. This".
final draft report is contained-in' the

-ddministrative record for today’s rule. -
-“Although EPA has notused this'figh-

consumption value.here because this
information has not yet been finalized,
the State may use any- ppro riate -
higher. state-speolﬁc fish. cl, shellfish
consumption.rates in its readoptmn of
criteria in its statewide plans.

' 8.2,3,7, 8:TCDD (Droxrn) Criteria -

In today’s action, EPA is promulgatmg

- human health water quality criteria for

2,3,7 B-tetrecblorodrbenzo- -dxoxm
{“dioxin”) at.the same. leve sas. "
promulgated inthe’NTR, as. ‘amended;
These criteria are denved Jfrom EPA’s
1984 CWA. section 304(g) critena o

‘guidance. document for dioxin,

"For Nstional Pollutant Drscharge ,
Elinjination System (NPDES) purposes,
EPA supports the regulation of ot.her -
dioxin and:dioxin:like.compounds -
through the use.of toxicity’ equivalencres
or TEQs in NPDES periits (see

‘discussion below)..For California:

waters,:if the discharge of dioxin-or, .

dioxin-like. compounds has reasoneble_

potential to.cause.or;contribute;to &

.violation of & narrative.criterion, = ,’
- numeric water.quality-based efﬂuent

limits: for dioxin or

compounds:should be included in

dioxin-like’

NPDES permits.and. should be .
ex essed using.a. TEQ- -scheme. .
A has been evaluating the. health

threat,posed by dioxin nearly, " .,

contmuously for over two decades.
Following issuance of the 1884 criteria
idance document, .evaluating the .
ealth-effects of dioxin:and .

reoommendmg human health_ onterm for

"dioxin; EPA. prepared draft

reassessments reviewing new. sclentifrc
information relating.to dioxin in 1985
and;1988. EPA’s Science Advisory .

‘Board.(SAB), :reviewing the. 1988 dreft

reassessment, concluded that while the
risk assessment approach:used in. 1984
criteria guidance document had--
inadequacies,.a better:alternative wes

_ unavailable (see SAB's Dioxin Panel

Review of Documents from the-Office or

. Resesarch.and Development.relating-to
the Risk and. Exposure.Assessment. of
:2,3,7,8-TCDD . (EPA-SAB-EC-~980~003,

November 28,.1989).included in the
administrative record for today's rule).
Between 1988 and*1800, EPAissued .
numeérous reports and-guidances
relating to the control of dioxin .. .
discharges from pulp and paper mills.

- Ses e.g., EPA Memorandum, “Strategy

for the Regulation of Dischargesof -
PHDDs & PHDFs.from Puip and- Psper
Mills to the Waters of the United .
States,” from Assistant Administrator
for Water to Regional Water -
Management Division Directors:and
NPDES State Directors, dated May 21, .

. Dioxin Eo]]ow-Up to Biigfing.on, .

for.today’s nile). At that ti
_Aclm '1strator mnd '

A
: Thereafter, the Agency prooeeded to.

-chsllenged SeeﬂA'mencan ForeEsIt, and'
i(Consolidated. Case. No_f 3-0694 M
' 1é9i5;thé ‘Court-upheld EPA

1990 (AR'NL-18); EPA Memorandum,

" “State Policies, ' Water Quality

.Standards, and Permit. Lim{tations
Related. t0.2;3,7,8-TCDD in. Surfece
‘Water,” fromthe Assistant: ..
Administrator for Water.to Regronal
Water, Management Division Du'ectors,

. dated; Ianusry 5,.1980 (AR.VA-66).

‘These.documents:are svmlsble in the

- administrative record.for today srule. .

‘In1091, EPA’s Administrator
announced another.scientific
reassessment of the risks. of=exposure to
"(see Memorend‘ X )

.for Research snd Developm and E.

Donald Ellictt, Generdl Counsel,v'entitled :

Scientific Developments_ April 8,1
included i in; the.administrati

regulate.dioxin.in.a; numbergof
envrronmental prograins,’

‘standards.under the,Safe. Drmlung L

Wiiter, Act-and.the. CWA_H

- .~demsron tlmt the o ongomg reassessment
~should.not defer.cr. delayareguleting this

potent oontamment, and.further, that
the risk assessment in the.1984; cntsns
gmdanceadocument for dio¥in . -

-continued:to:be scientifically.d defensxble

Until the reassessment process was;,

.completed,.the:Agency:could not, "say
‘with.any.certainty what t}
" directions.of-any.c anges
estr.metes might, be

degree or .

71*'FR 60863—64)

Paper Ass'n, Inc..et al.;

‘By.order- datedaSepteml)er“l. o

EPA's,brief and the Courts dacis
included.in the: edmmstratr re.record
‘for today/s rule. .

EPA-has, undertsken slgniﬁcent effort

towerd, completion of the, dioxin .

" reassessment.:On September 13, 1994

_EPA released: for public review and
comment.a-draft reassessment of
toxicity.and exposure:to;dioxin. See

. .Health.Assessment Document for

2,3,7,8-Tetrachlorobenzo-p-Dioxin..

{TCDD).and Related Compounds, U. Sx

EPA,1884..EPA is currently.addressing
comments made by:the publicand the
SAB and. anttcrpates thet the ﬁnal
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revised reassessment will ’gb"tt; the"SAB '
in the near:future.-With today’srule, the.

Agency reaffirms that, notwithstanding
the on-going risk reassessment, EPA
intends to continue to regilate dioxin to
avoid further harm to publichealth, and
the basis forthe dioxin criteria, both in
terms of the ca‘.ncerv.zpo'tency and the
exposure gstimates, remains
scientifically defensible. The fact that
EPA is reassessing the risk of dioxin,
virtually a‘continuous process to
evaluate new scientific information,
does not mean that the current risk ..

U “"'assessment is ‘wrong" It continies: to

be EPA'sposition-that until the risk -
assessment for dioxin is re\nsed EPA -
supports and will continue to use the
existing risk assessment for'the
regulation of dioxin in the environment.
Accordingly, EPA today promulgates .
dioxin criteria based on the 1984 cntena

- ~guidance documentfor dioxin and -

promulgated in the NTR in 1992.

Toxicity Equivalency: The State of

-California,‘in"its 1991 water quality
control plans, adopted humen health
criteria for dioxin and dioxin-like
compounds based on the concept of
toxicity equivalency (TEQ) using
toxicity equivalency factors (TEFs). EPA
Region 9 reviewed and approved the
State’s use of the TEQ concept and TEFs
in setting the*State’s human health
water quality criteria for dioxin and.
dioxin-like compounds. - -

In 1987, EPA formally embraced the
TEQ concept as-an interim procedure to
estimate the risks associated with
exposures to 210.chlorinated dibenzo-p-
dioxin and chlorinated dibenzofuran -
(CDD/CDF) congeners, including -
2,3,7,8-TCDD. This procedure uses a set

of derived TEFs to convert the -
concentration of any CDD/CDF congener
into an equivalent concentration of
2,3,7,8-TCDD. In1988,"EPA updated its
TEFs based on an examination of
relevant scientific-evidence and a
recognition of the value of international
consistency. This updated iriformation

-can befound in EPA's 1989 Update to
the Interim Procedures for Estimating
Risks Assaciated with. Exposures to
Mixtures of Chiorinated Dibenzo-p-
dioxins and -dibenzofurans (CDDs and
CDFs) (EPA/625/3-89/016, March '
1989). EPA had been active in an
international-effort-aimed at adopting 8~
common set of TEFs (International
TEFs/89 or I~TEFs/89), to facilitate
information exchange on environmental
contamination of CDD/CDF. This
document reflects EPA's support of an
internationally consistent set of TEFs,
the I—-T?Fs/ 89. EIPA uses I-TEFs/89 in
many of its regulatory programs.

In}'fl994 ’t.heg\‘;\lorlfl5 ealgtfx
Organization (WHO) revised the TEF

schems ‘for dioxins and furansto ~

-include toxicity from dioxin-like™ . - -
‘compounds (Ahlborg et-al., 1994).

However, no changes were made to the
TEFs for dioxins and furans. In 1998,
the WHO re-evaluated and revised the
previously established TEFs for dioxins
(Ds), furans (Fs) and dioxin-like
compounds (Vanden Bers, 1998). The
nomenclature for this TEF scheme is
TEQDFP-WHOB88, where TEQ

* _represents the 2737, 8-TCOD Toxic

Equivalence of the mixture, and’ the

. subscript DFP indjcates that dioxins .

(Ds) furans (Fs)and ‘dioxin-like

compounds’(P) are:included in'the TEF

scheme. The subscript 88 following
WHO displays the year changes were
made to the TEF scheme.

EPA intends to use the 1998 WHO
TEF scheme in the near future.-At this
point however, EPA will support the -

. use of either'the 1989 interim"

procedures or the 1988°WHO TEF
scheme but encourages the use of the
1998 WHO TEF scheme in ‘State
programs. EPA -expects California to use
a TEF scheme in implementing the
2,3,7,8-TCDD water quality criteria
contained in today’s rule. The TEQ and
TEF approach provide a methodology
for setting 'NPDES water quality-based
permit limits that are protective of
human health for dioxin and dioxin-like
compounds. .

"Several commenters requested EPA to
promulgate criteria for other-forms of
dioxin, in addition to 2,3,7,8-TCDD.
EPA's draft reassessment ‘for dioxin
examines toxicity based on the TEQ
concept and I-TEFs/89. When EPA -
completes the dioxin reassessment, the
Agency intends to-adopt revised 304(a)
water quality criteria guidance based on
the.reassessment for dioxin. If-
necessary, EPA-will then act to-amend
the NTR and CTR to reflect the revised
304{a) water quality criteria guidance.
b. Arsenic Criteria

EPA is not promulgating human
health criteria for arsenic in today’s
rule. EPA recognizes that it promulgated
human health water quality criteria for
arsenic for.a number of States in. 2892,
in the NTR, based on EPA’s 1980
section 304(a) criteria guidance for
arsenic established, in part, from IRIS
values current-at that time: However, a
number of issues and uncertainties
existed at the time of the CTR proposal
concerning the health effects of arsenic.
These issues and uncertainties were
summarized in ‘‘Issues Related to
Health Risk of Arsenic” which is
contained in the administrative record
for today’s rule. During the period of
this rulemaking action, EPA
commissioned a study of arsenic health

" effects by the National Research Council
~(NRC) arm of the National Academy of -

Sciences. EPA received the NRC report
in March of 1999, EPA scientists
reviewed the report, which
recommended that EPA lower the Safe
Drinking Water Act arsenic maximum
contaminant level (MCL) as soon as
possible (The arsenic MCL is currently
50 pg/l.) The bladder cancer analysis in

.. the NRC report will provide part of the
* basis for the risk assessment of a -

proposed revised arsenic MCL in the

- ‘near future; After-promulgating.s . ..
-, revised MCL for-drinking water, the

. Agency plans to revise the CWA :304(a)
human health-criteria for arsenic in

order to harmonize the two.standards.
Today’s nile defers-promulgating
arsenic criteria based on the Agency'’s

‘previous-risk assessment of skin cancer.
":In the ‘meantime, permitting authorities .
in California should rely on existing -

narrative water quality criteria to
establish effluent limitations as
necessary for arsenic. California has-
previously expressed its science and
policy position by establishing a
criterion level of 5 pg/l for arsenic.
Permitting authorities may, among other
considerations, consider that value
when evaluating and mterpretmg
narrative water quality criteria,

-¢. Mercury Criteria

The human health criteria
promulgated here use'the latest RD in
EPA's Integrated Risk Information
System {IRIS) and the weighted average

-practical bioconcentration factor (FBCF)

from the 1880 section 304(a) criteria
guidance document for mercury. EPA
considered the approach used in the
Great Lakes Water Quality Guidance

(“Guidance”) incorporating

Bioaccumulation Factors (BAFs), but
rejected this approach for reasons
outlined below. The equation used here
to derive an-ambient water quality
criterion-for mercury from exposure to
organisms and water is:

REDXBW
‘WC+ (FCx PBCF)

HHC=

Where:

RiD = Reference Dose

BW = Body Weight

WC = Water Consumption

FC = Total Fish and Shellfish
Consumption per Day

PBCF = Practical Bioconcentration
Factor (weighted average)

For mercury, the most current RfD
from IRIS is 1 x 10+ mg/kg/day. The RfD
used a benchmark dose as an estimate
of a No Observed Adverse Effect Level
(NOAEL). The benchmark dose was
celculated by applying a Weibel model




" Welghted Average Practicil BCF' :

.mercuﬁ{ ,

i arch 23; 1995° (60 FR’:15366)
»'EPA promulgated the:Great LakesWater

* . Quality Guidance (“‘Guidance’’). The :

" .Guidance incorporated bioaccumulation
' factors (BAFs) in'the derivation of
“criteria to ¥

s predxctor than BCFs of the
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' for extra risk to.all neurological effects

observed in 81.Iragi children exposed in
utero as reported in Marsh, et. Z‘F
Maternal hair mer
of exposure. Extra risk refers to.an
adjustment for backgroundrincidence of
a given health effect.-Specifically,the
extra risk is the added mcxdence of
observing an-effact above the .
background rate relative:to: the; . .
proportion of the population-of interest
that is not-expected to-exhibit-such.as
effect. The resulting-estimate was;the -

‘lower 95% statlsncal bound an the 10%

extra risk; this.was'11. ppin. ‘mercury-in

 maternalhair. This dose.in hair. was _
_converted to an equivalent, mgested
. ‘amount by applying a model based on
" data:from:human studies; the resulting
‘benchmark:dose was 1 x'10-3‘mg/kg
‘body weight'/ day. TheRED was
. calculated by dividing the benchmark -
-.dose by a composite uncertainty:factor .
- of 10. The uncertainty factor wasused-
'to account for -variability in. the :human -

:.l
s

'(1987).
was the measure

Z(FC X PBCF)

‘population, in particular the wide -
variation in biological half-life of =
~methylmercury and the variation that is
observed in the ration of hair mercury
to mercury-in‘the:blood. In.addition:the
uncertainty factor accounts for lack ofa
two-generation reproductive study -and
the lack of data:on long term: effects.of
‘childhood ‘mercury:exposures.. The-RfD
thus calculated ist1'x*10-#:mg/kg bod
weight/day or 0.1 p.g/kg/day The:bo ly
-weight used.in the'equation:for the -
mercury.criteria, as:discussed in the .
Human Health: Guidelines; is:a‘mean .

adult human:body:weight-of 70kg. The :

drinking: ‘water.consumptionrate,as -
discussed‘in/the HumaniHealth '’
Guidelines;'is 2.0:liters per day."
The'bioconcentration-factor or: BGF is
definedas:the ratio'of chemical -

' concentretionbin%the-'orgenism'-totthet‘:in.

surrounding water.'Bioconcentration;
‘occurs’through-uptake-and retention:of
.a'substance‘from water.only, through™
glll membranes or other external body

-change’ su'ostennally

The BGFl" that were ueed}here are
the’ "Practu_:el Bmconcentrauon Factors :

(O 00172)(5500) o+ (O 00478)(3 765) +

surfaces. In the oontext of setting

.exposure.criteria it is generally. . - ..

understood that the terms “BCF" and’
“steady-stateBCF"'-are:synonymous. A -

‘steady-state‘condition- ocours:when the

organismi:isrexposed for e suffigient. -
length-of time'that the ratio’ does not

at were: dBerﬂd in. 1980

(PBCFs], thi

- 5500 for: “fresh water, 3765 for. est\mnne.
coastal waters, “and 8000 for;open ,

-oceans..See.pages. C-100-] 0f: A.mbrent

“Water, Quality Criteria for.Me

44D/5-80-058) for-a.complete .. . .

" discussion on.the;PBCF.-Because of. the

way they.were: derived,-these PBCFs. :
take:into;account-uptake'from:food as .
well:as;uptake from water. A werghted
average PBCF:was:calculated toitake:
into:account: thexaverege consumption -
from the three waters using. the e
following equehon b

Given- the large value for'the .werghted

avérage PBCE, the contnbuﬂon of’

drmkm% water to totdl daily: mtake is
neghgxb e 80 ‘that’ assumptions. .0
concernmg the chemmel form of "

ing water become’ less .

lmporm ‘The humsn health: mercury

mulgeted for thisrule:are |

) based on.the' latest'RID as listed in’ IRIS
cande wexgl:t_ed PBCF from'the 1880 "

’ gmdance docu.ment for

fect human health'because
‘that'BAFs are a}eﬂer B

it is believ

.concentration’of a chemical: within ‘fish
tissue:since’ ‘BAFs inclide’ consrderahon

-~ of the uptake‘of contaminants fromall

routes of exposure. A bioaccumulation

‘factor'is defined as the ratio (in'L/kg) of

& substance s concem:'anon in tissue to
the concentration‘in‘the: ambrent water,

_ in situations where both'the organism

and its'food are exposed and the ratio
does not chafige substantially ovet time.
The final'Great Lakes Guidance
establishes a hierarchy of four methods
for deriving BAFs for non-polar-organic
chemicals: (1) Freld-meesured BAFs; (2)
predicted BAFs derived using a'field-

. measured biote-sediment accumulation

factor. {3) predrcted BAFs derived by

Z(FC)

multxplymg 8 leboretory-maesured BCF
by a:food chainmultiplier; and:(4) . ...
-predicted BAFs.derived.by: mulﬁplymg
2 BCF.calculated from the log Kow by,

a food-chain multiplierThefinal.Great
Lakes Guidance:developed BAFs for
trophic levels: three.and four.fish of. th_e
-Great Lakes Basin, Respectively; the.

“BAFs:for mercury for-trophic:level 3. and

4 fish were:.27,000.and,140,000. ..
The BAF. promulgated in the GLIv wes

.-developed specifically:for the Great .
. Lakes.System.Tt 1stuncermmrwhether

the BAFs of 27,000.and 140, 000.are
‘appropriate. for.use in California.at:this
‘time; therefore, today 's-final rule.does
not use the GLIBAF in establishing ...

. human health criteria for mercuryin.,

California. The.megnitude ofthe BAF

* for-mercury in-a;given-system. depends
on-how much: of the:total mercury is'.
present in:the methylated form. .
Methylation ratgs.vary. widely from one
water body-to another-for reasons that
are-not fully understood. Lacking the
data, it is difficult to:determine if the
BAF:used.in the GLI represents-the true
potential. for mercury:to bicaccumulate
in California surface:-waters. The true,
-average BAF for California could be .
higher or lower. For more information
see EPA’s Response to. Comments
document in the administrative record
for:this rule {specifically comments
CTR--002--007(b) and CTR-016-007)..

EPA is developing:a national BAF for

mercury as part of revisions to its 304(a)

‘incorporate additional:mercury.e: i 0
““bioaccumulationdatathat-wasinot :. -
“considered in the:MSRC;/andto assess
-uncertainties with-using a’National: BAF

- proposed revised‘humar health
. methodology, including‘the!BAF . -
: “éomponent, is*finalized, EPA'will revise

critefia for hnman heelth owever, tlle
BAF methodology:that:will:be:used:is
currently:-undersevaluatior:aspart:of -

+ EPA‘§revisions'to its:National:-Human:'
‘Health-Methodology {seeisection F;a s
:above): EPA: applied a:similar..y:;
.methodology:in its:Mercury: Stud (

‘Report:to.Congressi{(MSRC): tO\denve e '
BAFY foramethylmercury.The:MSRCis -
availgble:through!NTIS: (EPA=452/R="

; 87<003):"Although:a'BAFiwas: denvad
+inithe:MSRC, EPA:doesnot intend:to
- useithis!BAF:for:National. -apphcatron

ngaged:in a:separate effort:to: -

approach:for mercury:Once.thé’

its 304(a) criteria for mercury:to-refiect -
changes in"the underlying methodology,

. recommendations:contdined inithe ™
“MSRCyand recommendations‘in-a :
“National Academy of Science: report on

human health assessment:cf !
methylmercury.'When EPA changes its
304(a) criteria recommendation for
metcury, States and Tribas'will'be

. -expected to review their water- quallty
“‘standards‘for metcury and-make any
~‘revisions'necessary to ensure their

-gtandards are scientifically-défensible.
New information may become -

aveilable regardmg the bmaccumulatxon
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of mercury in certsin water bodies in

California. EPA supports.the.use:of this..
information to develop site-specific -
criteria for mercury. Further, ifa -
California water body is impaired due to
mercury fish tissue or.sediment

- contamination, loadings of mercury
could contribute to or exacerbate the
irmpairment. Therefore, one option
regulatory authorities should consider is
1o include:water quality-based. effluent.
limits (WQBELSs) in-permits’based on -
mass-for dmcha.rges to the impaired -

-, “water body. Such WQBELs. must he

derivet from and comply with .-
applicable State water. quality standards

criteria) and assure that the discharge
does not cause or contributetoa -
violation of water quality standards.

d. Polychlonnated B1phenyls [PCBs)
. Criteria ..

The NTR as amended calculated
human health criteria for PCBs using a
cancer-potency factor-of 7.7 per-mg/kg-
day from the Agency’'s IRIS. This cancer
potency factor was derived from the
Norback and Weltman (1985) study
which looked atrats thatwere fed:
Aroclor 1260, The study used the
linearized multistage mode] with a .
default cross-species scaling factor
(body weight ratio to the %s:power).
Although it is known that PCB mixtures
vary greatly as to.their potency in
producing biological effects, for
purposes.of its carcinogenicity
assessment, EPA considered.Aroclor
1260to'be representative -of all PCB
mixtures. The Agency did not'pool data
from all available congener studies-or
.generate.a geometric mean from these
studies, .since. the-Norback and Weltman
study was judged by EPA as:acceptable,
and not of marginal quality,in design or

-conduct as compared with -other studies.
Thereafter, the Institute for Evaluating
Health Risks/(IEHR, 1991) reviewed the
pathological slides from the Norback
and Weltman study, and concluded that
.some of the malignant liver tumors
should have been-interpreted as
nonmalignant lesions, and that the
cancer potency. factor should be 5.1 per
mg/kg-day as compared with EPA’s 7.7
per mg/kg-day.

The Agency's peer-reviewed )
reassessment of the cancer potency.of - -
PCBs published in a final report, PCBs:
Cancer Dose-Response Assessment and
Applications to Environmental Mixtures

(EPA/600/P-86/001F), adopts-a different

approach that distinguishes among PCB
mixtures by using information on:
environmental processes. (The report is
- included in the administrative record of
today's rule.) The report considers all
cancer studies (which used commercial

mixtures only) to develop'a range of .
;cancer potency factors, then uses . .

information on environmental processes
to provide guidance on choosing an
appropriate potency factor for
representative classes of environmental
mixtures.and different pathways. The
reassessment provides that, depending
on the specific application, either
central-estimates or upper bounds can
-be appropriate. Central.estimates

i “describe a'typical'individual's risk," o

while upper bounds provide assurance

- -, (i.e., 95%;:confidence) that:this risk is
“ ‘pot hkely to be underestimated.if the -
. underlying model is* correct. Central
(including both numeric.and narrative

estimates are used for comparing or
ranking environmental hazards, while
upper bounds provide information
about the precision-of the comparison. or
ranking. In the reassessment, the uss of
the upper bound values were:found to

" ‘increase cancer gotency estimates by

two or three-fold over those using

central tendency. Upper bounds are -
-useful for estimating risks or setting

exposure-related standards to protect
public health, and are used by EPA in
quantitative cancer risk assessment.
Thus, the cancer potency.of PCB
mixtures is determined using a:tiered

‘approach based on environmental

exposure routes with upper-bound
potency factors {using-a: Eodyweight
ratio to the % power) ranging from 0.07
{lowest risk and persistence) to 2 (high
risk and persistence) per mg/kg-day for

‘average lifetime exposures to PCBs. It is

noteworthy that bioaccumulated PCBs
appear to be more toxic than
commercial PCBs and appear to be more
persistent in the body. For exposure
through the food chain, risks can be
higher than other exposures.

%’PA issued the‘final reassessment
report on September 27, 1996, and
updated IRIS to include the
reassessment on October 1, 1996. EPA
updated the human health criteria for
PCBs in the National Toxics Rule on’
September'27, 1999, Fortoday's rule,
EPA derived thé human health criteria
for PCBs using a cancer potency factor
of 2 per mg/kg-day, an upper bound
potency factor reflecting high risk and
persistence. This decision is based on
recent multimedia studies indicating
that the major pathway of exposure to
pers1stent toxic substances such as PCBs
is via dietary exposure (i.e.,
contaminated fish and shellﬁsh
consumption).

Following is the calculation of the
human health criterion (HHC) for
organism and water consumption:

RF x BW % (1,000 pg/mg)
gql*x[WC+(FCxBCF)]

HHC =

Where:

‘RF = Risk Factor =1 x 106
‘BW = Body Weight = 70 kg

q1* = Cancer slope factor = 2 per mg/
kg-day

WC = Water Consumption = 2 l/day

FC = Fish and Shellfish Consumption =
'0.0065 kg/day :

BCF = Bioconcentration Factor = 31,200

the HHC (ug/1)= 0.00017 pg/l (rounded

“to two-significant digits).

Following is the calculation of the

“human health- cntenon for orgamsm e
-'only consumptmn ’

RF xBW x (1 000 ).Lg/mg)

HHC=
~qI*xFCxBCF

Where:
RF = Risk Factor =1 x10~6
BW = Body Weight = 70 kg

_...q1*=Cancer:slope factor = 2 per'mg/

kg-day
FC = Total Fish and Shellfish
' Consumpnon per Day = 0.0065 kg/
day
BCF = Bioconcentration Factor = 31,200
the HHC (pg/1) = 0.00017 pg/] (rounded
to two significant digits).

“The criteria are both equal to 0.00017
png/l and apply to total PCBs. See PCBs:
Cancer Dose Response Assessment and
Application to Environmental Mixtures
[EPA/600/9—-96-001F). For a discussion

_ of the body weight, water consumption,

and fish and shellfish consumption
factors, see the Human Health
Guidslines. For a discussion of the BCF,
see the 304(a) criteria guidance
document for PCBs (included in the
administrative record for today’s rule}.

e. Excluded Section 304(&) Human.
Health Criteria

As is the case in the NTR, as
amended, today's rule does not
promulgate criteria for certain priority
pollutants for which CWA section

.304(a).criteria guidance exists because

those criteria were not based on toxicity
to humans or aquatic organisms. The
basis for those particular criteria is
organoleptic effects (e.g., taste and odor)
which would make water and edible
aquatic.life unpalatable but not toxic.
Because the basis for this rule is to
protect the public health and aquatic
life from toxicity consistent with the
language and intent in CWA section -
303(c)(2)(B), EPA is promulgating
criteria only for those priority toxic
pollutants whose criteria
recommmendations are based on toxicity.
The CWA section 304{a) human health
criteria based on organoleptic effects for
zinc and 3-methyl-4-chloropheno] are
excluded for this reason. See the 1992
NTR discussion at 57 FR 60864.
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i Cancer Rlsk Level

EPA'e CWA section 304[a) criteria’
guidance:documents.for priority toxxc
" ~pollutantsithat-are-based on. .. - .
.carcinogenicity:present. concentretrons .
for upper:bound: riskilevels-of 1:excess
cencer'case peri100;000:peoplé:(1033); ..
per 1,000,000 people:(10 ~6);.and:per-
10:000,000;people (10 ~7)..However; the
criteria documents-do notsrecommend;:e
particular risk level-as'EPA policy..

As-part'of the'proposed rule, ‘EPA -
‘requested and received comment,on* the
adoption of a"10:~% risk‘level for -
carcxnogenic pollutants ‘The éffe of a

carciidgeiié; pol
(noted in. th'

agritude. For ple,

ot

t.he organism only criterion for ammé" :
i s therefore, ‘beheves thet danvatron of '

types of. epeoral cucumstance
' Initoday’saule EPA" 1s,promulgatmgf
-cntens that:protect:the-general i ;:
Fopulatmn :atian‘incremental: cancer; nek
vel of one ina'million.(10-6):for.all ; .
priority:toxic :pollutants:regulated;as ;-
‘carcinogens, consistent-with: thebcrltena
promulgated’inithe NTR. for the:State of

.and Estuaries:Plan;(EBEP),'andithe g
Inland Surfate WatersPlani(ISWB);: ...
partially approved by-EPAion November

© 672001 7and!the'@cean:Plan: approved

byEPA‘ on Jine 28, 1880, contained-a .

riskilevel of:1.0 — 6 fof ‘most-carcinogens.

' The'State has! hxstoncally protectedatr‘e
106 gk} vel‘ifor ‘car mogemc 3

EPA, in'its recent human health’
" methodology revis :proposed’ "
acceptable‘hfetu:n -cancer risk fof the
generél populatr n'inthe range of 103
to 10-6."EPA dlso proposed that’ States
and Tribes ensure the most highly
“exposed populations do not exceeda’
10~ 4fisk'level. Howaver, EPA’s draft -
‘methodgldgy revisions also stated that it
will derive 304(d) ctriteria at & 10"5 nek
level, which the Agency’ belisves™
reflects the-appropriate risk for the
general populatmn and which applies &
‘risk management policy which ensures
" protaction for dll exposed populatmn
groups. .(Draft Water Quality Critéria”
Methodology: Human Health, EPA 822
'Z-88-001, August 1998, Append.lx 1,
page 72). .

Subpopulatmns within a State may

- - «@xist,.such as recreational-and .

subsistence anglers, who as a result of

" - greater-exposure to a oontammant are at

greater risk than-the standard 70
kilogram person esting 6:5.grams per’

- day of fish and shellfish-and drinking

2.0 liters per-day of dnnldng water' with
pollutant Jevels mesting the water- ‘
quality criteria. EPA -atknowledges that
at‘any given Tisk level for the general -

- population; those segments of the -

,populatron that-are more-highly exposed

face'd higher rélative risk. For example,
if fish are‘contaminated-at'alevel - -
permitted by criteria‘derived on'the "

"basis. of a risk level'of 10~6; 1nd1v1duals

consu.rmng up to'10 times'the- assumed
fish consumption rate would still be' "

_protected at a 10~ 5risk level. ‘Similarly,
~:individuals consuming 100 times' thie -
- general population rate'would be" -

protected at 810 -4 risk‘level. EPA,’

- protective of designated uses under the’
‘CWA. 'While outside'the scopeof this

rule;EPA notes’ that"States and’ ‘Tribes, -

'hOWever, have'the d:scretron to: adopt

witer quality criteria that resultin- 8,

-higher rigk'leve] (e.g., "10-). EPA .
© expects to approve such. criteria-if the' .

State or Tnbe has identified the-most °
highly exposed subpopilation within " .

. the*State or T¥ibe, demonstrates the

. chosen risklevel is adequately -
iprotective of the most highly exposed

-subpopulation, and has: completed all |
. mecessary public, participation.. . -

This demonstration has not happened
in California. Further, the information

‘that is available on ]::ﬁ?ly exposed

- subpopuilations in‘California supports

-the need to protect the general”

gopulatron at. the 10-6level. California
as ¢ited the Sante Moriica Bay ‘Seafood
Consumptmn Study as’ provrdmg the .
bést available data set for esnmatmg '
consumphon -of gport fish and shellﬁsh
in California forboth mafine or” ™ '
freshwater sources (Chémicéls in Fish™
Report No. 1: Consumptron of Fish and
Shellfish in Califorria and the United
States, Final Dréft Report, July 1997).
Consumption rates of sport fish and -
shellfish of 21g/day, 50.g/day, 107 g/
day, and 161, g/day for the median, "~

-mean, 90th, and 85th percentilé rates,

-Tespectively, were determined from thls
study. Additional consumption of
commercial species in-the range of
apprommately 8 to 42 g/day would
further increase these values. Clearly the .
consumption rates for the most highly
exposed subpopulation within the State
exceeds 10 times the 6.5 g/day rates -
used in the CTR. Therefore, use of a risk

" consistent with EPA!s policy.in:the. N'I'R

. consistent;riskilevel.of. 107

level of: 10-3or the general populatron
-would.not-be:sufficientto protect:-the - .
most highly exposed population in
California at-a’10~4risk levél. On'the
othet hand,'even-the most highly -
ﬁﬁsed subpopulations-cited i i’ ‘the -
‘ornis:study:donot have::: :
consumption:rates approaohmg 100.
times-the:6.5:g/day ratesused-in'the
CTR. The uss:of the 107 é:risk-level to
protect average-level:consumers does
not:subject:these. subpopu.letrons to nsk o
levelsvas high-as10=4.- . - . .
EPA belisyes:its.decision o,estabhsh
a'10"‘?1nek level for the:CTRris.als0, -

toselect:the risk level. thet»reﬂect the .. -
policies;or. preferences of CW.
programs:in the: affected.Stats,.. .
‘California;adopted:standards: pnorrty
toxic pollutants for.its.ocean, waters-in .
1990 using:a 10~ S.risk level protect
humanyhealth,(Callforma ‘Ocean Plan, _
'1860). In April-1891,:and again: 5
‘November 1892, Californis adopted -
‘standards ‘for:its-inlind ‘surfaceiwaters
and enclosed bays and estuaries in its
Inland Surface Waters Plan (ISWP) and -
its Enclosed Bays-and Estiiaries®Plan  ~
(EBEP) using:a10~¢ riskdevel.‘To'be -
‘conEisterit:with'the Staté’swater: quality
.standards;"EPA used:a 10776 rigk! lavel
for California in'the: ‘NTR:at 57 FR™~
60867"The :State s continiied usmg -a
10~¢:tiskilevel to:protect’ hu.man‘\health
“for'itsistandards that were:not. . .
withdrawn with the ISWP: andvEBEP 073
" The most'recent. expression:of risk! level
-preference is contained in the Draft
Functional;Equivalent-Document, .-
Amendment:of the Water; Quality
Control Pian:for.Ocean Waters.of .
California,.October:1998,:where t.he
State recommended ‘maintaining.a -
or«the
humannhealth standards that.itwas .
pro osingto.revise. ... - -
A received several comments, , ; ..
esting.a 1073 risk level based on the
clc level chosen for the’ Great Lalces ;

‘the: gmdelmes for the denvatr
human health criteria containedin the -
" Guidenge &nd the California Toxics Rule

(CTR) that make 81073 nsk factor ?;.“:

the.CTR. These dlfferences result in,
criteria developed ‘using'the,10=5 rigk’”
factor.in the Guidance béing at least as .
stringent as.criteria derived under'the’
CTR using. 10-6risk factor.'The = -
relevant aspects of the Guidance,-.
include:
"o Use of fish consumption rates that
are considerably higher than fish
. consumption rates for the CTR.

-e Use of bioaccumulation factors
rather than’ broconcenu-enon faotors in
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esﬁma'ung:exp'oeure considerably - :
- life and human health- CWA :section. .

. increasing:the dose of carcinogens-to -
sensitive subgroups.

» Consideration of additivity of
effects of mixtures for both carcinogenic
and noncarcinogenic pollutants,

This combination of factors increase
the calculated carcinogenic risk
substantially-under the Guidance (the
combination would generally be more

than one order of magnitude), making:a .-.

lower overall risk factor. acceptable The
Guidance risk factor-provides, in fact,

. criteria with:at least:the same’ level of

protection against-carcinogens.as -

criteria derived with e-higher risk factor :

using the CTR. A-lower risk factor for
the CTR would not be appropriate
absent concomitant changes in the
derivation'procedures that- prowde
equivalent.risk protechon ‘

"G, Descnptmn of Final Ryile -
1. Scope :

Paragmph (a).in 40 CFR 131. 38
entitled ‘‘Scope,”" states that this rule is
a promulgation -of criteria:for priority
toxic poliutants in the State of
California for inland surface waters,:
enclosed bays, and estuaries. Paragraph
(a) in 40.CFR 131.38 alsq states that this
rule contains-an: authonzmg comphance
'schedule provision.

2. EPA Criteria for Priority Toxic
Pollutants .

EPA's criteria for Celeorma ‘are
presented in tabular form at 40 CFR
131.38. For-ease of presentation, the
table that appears combines water -
quality criteria promulgated in the NTR,
as amended, that are-cutside the scope
of this rulemaking, with the criteria that
are within the scope of today's rule.
This is'intended to help readers -
deteﬁ:nine\applicable water guality
criteria for the State of California. The
table contains footnotes for clarification.

Pa.ragraph (b) in'40 CFR 131.38 '
presents & matrix of the applicable EPA
-aquatic life.and/or human health criteria
for priority toxic pollutants in
California. Section 303(c){2)(B) of the
CWA addresses only pollutants listed as
*toxic” pursuant to section 307(a) of the
CWA for which EPA has developed
"section 304(a) criteria guidance. As
discussed earlier in this'preamble, the .
section 307(a) list of toxics contains 65
compounds and families of compounds,
which potentially include thousands of
specific compounds. Of these, the
Agency identified a list of 126 “priority

toxic pollutants” to implement the CWA_

(see 40'CFR 131.36(b)). Reference in this
rule to priority toxic pollutants, toxic
pollutants, or toxics refers to the 126
priority toxic pollutants.

‘EPA has not developed both e‘c.;uatx.c‘ ”

304(a) criterion guldance for.all of the
priority toxic pollutants. The matrix in
40 CFR 131.38(b) contains human
health criteria in Column D for 92
priority toxic pollutants which are
divided into Column 1: criteria for water
consumption (i.e., 2.0 liters per day) and
aquatic organism consumption (i.e., 6.5
_grams per.day.of aquatic. orgamsms)
-and Column 2: criteria for aquatic =

-~ organism. consumptmn only. The term
. -aquatic organism includes fish and":

‘shellfish such as shrimp,-clams, oysters

.,and .mussels, One reason the total

number of priority toxic pollutants with’
criteria today differs from the total
‘number of priority taxic pollutants

- contained in earlier published CWA =~

section 304(a) criteria guidance is.

_._ because EPA has developed and.is .
R promulgetmg chromiurh criteria for two

valence states with respect to aquatic
life criteria. Thus, although chromium is
a single priority toxic pollutant, there
are two criteria for chromium for
aquatic life protection. See pollutant 5
in today's rule.at 40 CFR 131.38(b). .
Another reason is that EPA is -
promulgating human health criteria for

- nine priority.pollutants for which

health-based national criteria have been
calculated based on‘information

- obtained from EPA's RIS database (EPA

provided notice of these nine criteria in

triennial reviews. See 57 FR 60848,
60880).

The matrix contains aquatic life -
criteria for 23 pricrity pollutants. These
are divided into freshwater criteria
(Column B) and saltwater criteria
(Column C). These columns are further
divided into acute and chronic criteria.

"The aquatic life criteria are.considered
by EPA to be protective when applied -
under the conditions described in the
section 304(a) criteria documents and in
the TSD. For example, water body uses
should be protected if the criteria.are
not exceeded, on average, once every
three year period. It should be noted
that the criteria maximum =~
concentrations {the acute criteria) are
short-term concentrations and that the
criteria continuous concentrations (the
chronic criteria) are four-day averages. It
should also be noted that for certain
metals, the actual criteria are equations
which are included as footnotes to the
matrix. The toxicity of these metals is
water hardness dependent and may be
adjusted. The values shown in the table
are illustrative only, based on a
hardness expressed as calcium
carbonate of 100 mg/l. Finally, the
criterion for pentachlorophenol is pH

" dependent. The eooetion is.the_ec'tual R

.criterion and is included as a footnote.
The value shown inthe matrix is for a
pH of 7.8, Several of the freshwater
aquatic life criteria are incorporated into
the matrix in the format used in the
1980 criteria methodology which uses a
final acute value instead.of a continuous
maximum concentration. This
distinction is noted in footnote g of the

. table. -

“Thefinal rule at 40 CFR 131 38(c)
establishes the applicability of the

- criteria'to the State of California. 40 CFR ;
'131.38(d) is described laterin Section F,
* of this preamble EPA has included in

this rule provisions necessary to"
implement numeric criteria in a way
that maintains the level of. Pprotection
intended. These provisions are included
in 40 CFR131.38(c) of today's nile. For

 example, in order'to do steady state
" ‘waste load allocation analyses, most

States have low flow values for streams
and rivers whmh establish flow rates for
various purposes. These low flow values
become design flows for sizing
treatment plants and developing water
quality-based effluent limits and/or
TMDLs. Historically, these-design flows
were selectad for the purposes of waste
load allocation -analyses:-which focused
on instream dissolved.oxygen
concentrations and protection of aquatic

-life. With:the publication .of the 1885
. TSD, EPA:introduced hydrologically

and biologically based analyses for the
protection of aquatic'life:and human
‘health. (These concepts-have been
expanded subsequently in EPA's
Technical Guidance Manual for
Performing Wasteload-Allocations, Book
6, Design Conditions, U.S. EPA, 1986.
These analyses are:included:in
Appendix D-of the revised TSD. The
discussion here is.greatly simplified and
is provided to support EPA's decision to
promulgate design flows for instream -
flows and thereby maintain the
adequacy of the criteria for priority toxic
pollutants.) EPA recommended either of
two methods for calculating acceptable
low flows, the traditional hydrologic
method developed by the U.S.
Geological Survey or a biological based
method developed by EPA. Other
methods for evaluating the instream
flow record may be available; use of
these methods may result in TMDLs
and/or water quality-based.effluent
limitations which adequately protect
human health and/or aquatic life. The
results of either of these two methods,
or an equally protective alternative
method, mey be used.
The State of California may adopt

specific design flows for streams and

" rivers to protect designated uses against

the effects of toxics. EPA believes it is
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1mportant to. spec1fy desxgn ﬂows in’
today’s rule go that; in the absence- of
state design flows, the criteria
promulgatedrteday wouldbe . .
melementedteppropnately The TSD
' also réconimendstthe use of three -
" dynamic-models-to perform westeload
allocations. Dynamic wasteload:models
do not-generdlly use'specificisteady’
- state’design ' flows buit- accomplish:the -
same effect’byfactoring in‘the 73 .
probebxhty of occurrence:of stream " -
. fows’ based 'nk the hmtoncal ﬂow‘ o

_:pnonty texm pollumntsxere 'defil
_‘with,duration:and; frequency
-components,’ Dynamic
techrigue exphcitly pred.\ct the ffects
of variability.in.receiving wate
flow, and pollution variation. “Dynarmc
~modeling techniques, as described in”
the TSD, allow for calculating 'wasteload

o allocations:that-meet the. criteriafor; .

* prioritystoxicipollutants:withoutusing &
-single, worst-case:concentration-based -

. on a critical:.condition.-Either:dynamic:
-modelingior:steady:state.modeling:can
"be used:to:implement: them:ntene

promulgateditoday.:For:sim hcity only

. steady:stateiconditions:are. scueeed,‘ :
"+ here: Clearlysifithe:criteria:were «:x.- ..

-implemented usmgfdesxgn flowsithat are

toochigh, the resulting toxic controls:«»
would not-be:adequate, becauseithe -+
resulting.ambient: concent.rahons ‘would
exceed EPA's criteriav s i

7 In'the casé 6f aqut
©XCeedences 0 . 3
-once in’ three yeers on-the ave rege, i
- wmﬂd resuliIn i

-' . 8 ec1es“’ Numenc'weter quality ‘criteria
- sEoﬁId apply-atidll flows:that are‘equal
1o or greater. than ﬂowyspemﬁed (

'-"Desxgn Stream.F:

;calculations, are:s )
_promulgated-today. Such critetia will

The low‘ﬂow values are i
£y 4
Typs of ctiterla | - ‘Design-fiow::
Acute Aquetic Life | 1-Q 10°0r 183
(CMC) U Cn S . .";. B
Chronic Aquatlc Llfe 17QA0or4.B:3.
. {cco). . - R
Human. Health ........... _harmoriic mean flow
Where

1Q10is the lowest one dey ﬂow wnh
an'average recurrence- frequency of
once'in*10 years determined
hydrologically; = « ¢ -

1 B 3 is'biologically based and mdmates

* an allowable exceedence of-once -
svery 3 years. It'is detenmneglvby

‘EPA's computenzed method (DFLOW
" “model);

- 7Q10.is the .-lowest average 7

.consecutive day low.flow with.an.
*.average recurrence. frequency of once
in10.years-determined ;. :
‘hydrologically; -
‘4 B 3iisibiolegically. based a.nd mchcates
an:allowable:exceedences for 4 .-
-consscutive days.once every 3 years
. It is-determined by-EPA’s :
.computerized. mathod [DFLOW
‘model); - : --
EPAiis requn'mg that the harmomc E
mean flow be‘applied with'human -

***_ Hedlth criterid; "Theé harmionic mean is‘a

‘standard caleulated:statistical value. !
EPA's. model‘for human' health. gffacts -
assumes-that’ euch effects occur: heceuse
of & long-term -eXposureito low -
ic'pollutant, for: -
example;’ two liters-of water per: day‘fnr
seventy years, To'estimate the * ™

-concentrations.of the toxic-pollutant in

those'two liters per day'by withdrawal’
&om streams wlth a ‘gh Ndaxlyl venetmn

in computmg such design ﬂowe k‘ather :
than Gther.averaging’ echmques ‘(For'a
‘descriptiori of h ic means see !

s Based on. it

,Ir ef Hydrauhcs Engmeermg, Vi), 116

'end marine waters), vihetiér or not
suitable.for such hydrologic .
bject to the. critetia

need to be:attained:af the.end: of the '

. discharge:pipe,; -unless.the State.-

:authorizes ‘a mixing:zone. Where.the -
State:plans to authorize:s mixing zone,

the criteria would. epply atthe locations
- rallowed by the:mixing zone.For . , , -
-example, the chronic-criteria (CCC) | ,
would:apply at-thedefined boundary. of
.sthechronic-mixing zone. Discussion.of
:and- guidance-on:thessfactors.are

included m,the ravzsed TSD.in. Chabier
¢4 B T e T

EPAsis:aware that the cntena
promulgated-today for-some of: the
priority toxic poliutants are at.. -

- .concentrations less than EPA's. curi'ent

analytical‘detection limits. Analytical
vdetection limits have never been-an .

acceptable basis for setting. water quality

criteria since:they are not related to
actual-environmental-impacts. The

-environriental impact of & pollutantis - .

based on a scientific determination, not

. s measuring technigue which:issubject

‘to change. Setting the criteria-at:levels
- that reflect adequate protection tends to

" be & forcing mechanism to.improve
-analytical detection methods: See 1985

and: acceletable ce ﬂbra'ao points, i
" the point:at which,

6., )quantifying results below; the ML..
, ‘These}results can then. be A

o explmns that: standard analyh

_establishing water-quality.criteria or . -

Giiid'elines;lipege"m; As the methods
‘impraove, limits'based on'the:actual -

- criterianecessary to protect aquatic life

and human health bscome. mansurable
The Agency.does.not believe it i
appropriate:to.promulgate, critéria that
are not. sufﬁment]y protect:ve ‘EPA"
‘discusses this, issue further:in its”
Responss to. Commant Document fer
today's:final rule, . ’
:EPA.doss’ beheve however that the '
use of andlytical’ detectior limits are’
apprepnete for.assessing complm.nce :
' il Pollut isch '

Jtransi |
NPDES»penmtlum See ;
the’ Regulation.of stcherge_ of PHDDS
;and PHDFs;from ] ,ulp an Paper‘Mills_u g

mess spectre ]

. methot
relmb]yuquantify the amc
pollutant in the sample. Stat

their own,procedures;to average and
otherwise account,for. monitorin ‘dita,

comphence with. WQBELs

32;.4 0 cedur 8.B )
,9 to.priority .
cntana less: thnn

methods;may:be.used for, pui'po 8.0
‘assessing compliance with pen
‘limitssbut:mot:forpurposes-of,,.

permitilimits..Under the CWA,

' anely’ucal methods: are‘appropna:tely

+used:in:connection;with NPDES permit
limit:compliance:assessments.-Because

+.of the:function-of water: qmilltyP criteria,

_ EPA has not considered the sensitivity

" of analytical methods‘in: derivmg the
criferia promulgated today:: .

~EPA-has promulgated 40 CFR
131: 38(c)(3) to.determine'when,
«freshwater:or saltwater. aquatxc life

- criteria apply. This provision

‘incorporates & time parameter to better

.define the critical-condition. The. .
structure of the paragraph is to.establish
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sPectﬁc exceptmns where the rules:are...

not consistent with actual field
conditions. Because a distinct
separation generally does not exist
between freshwater and saltwater -
aguatic communities, EPA is
establishing the following: (1) The
freshwater criteria apply at salinities of
1 part per thousand and below at
locations where this occurs 85% or |
more.6f the time:'(2) saltwater cntena '
apply at salinities of 10 parts per -.
thousand and above at locations where.

* this-oceurs 95% more of the txme, and U

(3) at salinities between 1<and 10 parts
per thousand the more strmgent of'the
two apply unless EPA approves the
application of the freshwater or -
saltwater criteria based onan -
appropriate biological assessment. The
percentiles included here were selected
" -to minimize‘the chance of’ uverlap -that
is, one site meeting both criteria.
Determination.of these percentiles can
be done by any reasonable means such
as interpolation-between points with
measured data or by the application of
calibrated and verified mathematical
models (or ?hydraulic_models). Itis'not
EPA’s intent to require actual data
collection at particular locations.

In the brackish water transition zones
of estuaries with- varymg salinities, there
generally will be a mix of freshwater-
and saltwater species. Generally,
therefore, it is reasonable’for the more
stringent of the freshwater or saltwater
criteria to apply.’In evaluating
appropriate data supporting the
alternative set of criteria; EPA will focus
on the species: composmon as its
preferred method. This assignment of
criteria for fresh, brackish and salt-
waters was developed in consultation
- with’EPA’s research laboratories at ™

‘Duluth, Minnesota and Narragansett,

Rhode Island. Thé Agency believes such
- an‘approach is consistent ‘with field -

erience. i

xgaragraph (d) in-40 CF'R 131.38 lists
the designated water and use -
classifications for which the criteria
apply. The criteria are applied to-the
beneficial use designations adopted by
the State of California; EPA has not
‘promulgated any new use classifications
in this rule.

Exceedences Frequency: In s water .-
quality criterion for aquatic life, EPA
recommends an allowable frequency for
excursions of the criteria, See 1985
Guidelines, pages 11-13. This allowable
frequency provides an appropriate
period of time during which the aguatic
community can recover from the effect
‘of an excursion and then function”
normally for a period of time before the
next excursion. An excursion is defined

. possible.to assure that criteria: ‘are. nevér

‘(Teverage. EPA-acknowledges'that States
.may develop allowable frequencies that

as an occurrence of when the average

- concentration over.the duration 6f the : -

averaging period-is above the CCC or the
CMC. As ecological communities are
naturally subjected to a series.of = -
stresses, the allowable frequency of
pollutant stress may be:set at a-value
that does not significantly increase the
frequency or severity of all stresses
combined. See also TSD, Appendix D.
In eddition, providing an allowable
'frequency far. exceedmg the criterion’,
recognizes that it is not generally -

exceeded (TSD, paj
Based on the av:

e'36.) . -
ilable data, today 5.

" rule requires that the acute criterion for

& pollutant be exceeded no more than
once in three _years on the average. EPA
is also requiring that the chronic .
criterion for a pollutant be exceeded no -
more.than once in three years on the .

differ from these allowable frequencies
so.long as they are scientifically
supportable, but believes that these
allowable frequencies are ‘protective o
the designated uses where EPA is
promulgating criteria. '

The use of aquatic life criteria for
developing water quahty-based effluent
limits in permits requires the permitting
official to use an appropriate wasteload
allocation model. (TSD, Appendix D-6.)
As discussed above, there are generally
two methods for determining design
flows, the hydrologically-based method
and the biologically-based method.

The biclogically-based method:
directly uses the averaging periods and
frequencies specified-in the aquatic life
criteria for determining design flows,
(TSD, Appendix. D-8.) Because the
biologically-based method calculates the
design flow directly from the duration
and allowable frequency, it most

-accurately provides the allowed number

of excursions. The hydrologically based
method applies the CMC at:a design
flow equal to or equivalent to the 1Q10
design flow (i.e the lowest one-day
flow with an average recurrence
frequency of once in ten years), and
applies the CCC at the'7Q10 design flow
(i.e., the lowest average seven
consecutive day flow with a recurrence
frequency of once in ten years).

EPA established a three year
allowable frequency in the NTR. Ini
settiement of the litigation on the NTR,
EPA stated that it was in the midst of
conducting, sponsoring, or planning
research aimed at addressing scientific
issues related to the basis for and
application of water quality criteria and
mentioned the issue of allowable
frequency. See Partial Settlement
Agreement in American Forest and

Papér Ass'n, Inc. et.al. v. U.S. EPA

. (Consolidated Case No.-93-0694.(RMU)

D.D.C. To that end, EPA is reevaluating
issues raised about allowable. frequency
as part of its-'work in revising the 1985
Guidelines.

EPA recognizes that additional data
concerning (a).the probable frequency of
lethal events for an assembiage of taxa
covering a range of sensitivities to
pollutants, (b).the probable frequency of

" sublethal effects for such taxa, (c) the
-differing effects of lethal and sublethal
. events in reducing populations of such : - -
‘taxa, and (d) the time needed to replace

organisms lost as a result of toxicity,
may lead to further refinement of the
allowable frequency value. EPA has not
yet completed this work. Until this work
is complete, EPA believes that where
EPA promulgates criteria, the three year
allowable frequency represents a value-

~ in'thé reasonable range for th15 .
‘parameter.

3. Imp]ementabon

Once‘the aﬂ:hcable desxgnated uses
and water quality criteria for a:water
body are determined, under the
National Pollutant Discharge
Elimination System:(NPDES) program
discharges to the water body must be

characterized and the permitting
-authority must determine the need for

permit limits. If a:discharge causes, has .

'the reasonable potential to cause, or

contributes to an excursion of a numeric
or narrative water quality criteria, the -
permitting:authority must develop
permit limits as necessary to meet water
quality standards. These permit limits
are water quality-based effluent -
hm.ttanons or WQBELs. The terms
cause,” “reasonable potentisl to
cause,” and “‘contribute to”.are the.

“terms in the NPDES regulations for .
‘conditions-under which water quality-

based permit limits are required. See 40
CFR: 122 44(d)(1).

Since the publication of the proposed
CTR, the State of California adopted
procedures which detail how water |
quality criteria will be implemented
through NPDES permits, waste
discharge requirements, and other
regulatory approaches. These
procedures entitled, Policy for
Implementation of Toxics Standards for
Inland Surface Waters, Enclosed Bays,
and Estuaries of California were
adopted on March 2, 2000. Once these
procedures are submitted for review
under CWA section 303(c), EPA will
review them as they relate to water
quality standards, and approve or
disapprove them. .

Several commenters understood the
language in the preamble to the
proposed rule regarding implementation
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to mean that site-specific criteria,
variances, and other actions would'be -
prohibited.or severely limited. by the
CTR..Site-specific criteria, variances. and
other actions modifying criteria.are . -
neither prohibited nor limited by.the
CTR. The State, if it so chooses, still:can
make these changes to its water quality
standards, :subject:to EPA approval:
Howaever,.with this Federal rulein
effect,'the'State cannot unplement,any
modiﬁcatmns that.are less stringent. - -
than the CTR without.an.amendment to
-the CTR toreflect these modiﬁcatmns
EPA will.make every effort to ..,
: l_)L‘cll:aedxtmusly accommodate Federal -
rulemaking;of; appropnateamodiﬁcauons
1o California's,water.quality standards. -
In the preamble.to the.proposed.CTR,.
~ and-heretoday, EPA is emphasizing. that
these efforts-to,amend the:CTR:ona., .,
_ case-by~casa ibasis will-generally .. -
increase the time before.a; modlﬁcatmn

4 Wet Weather F]ows

_that.CWA. aecuon 301(b)(1)(C)rapphas to‘

' NPDES permis for:discharges from’
municipal separate storm.sewer .

- systems. Recently, the.U.S.:Court ofw

.- Appeals for the Ninth Circuit xipheld
. NPDES perm.its issued by EPAfor. ﬁve
Arizona municipal separate storm. sewer
systemsrand addressed this:issue.. .
specifically. «efendsrs of Wildlife, et al...
a2 Browner,eNo '98-71080 (oth.Cir., .
- October 1688). The Court held that the-
‘CWA does:notrequire “stric -
compliance!;with.State waterg_quahty
* standards:for:municipal storm-sewer -
permits under:section. 301(b)(1)(C),ibut
that at the;same time, the CWA ‘does--
‘give EPA discretion-to incorporate °
appropnate ‘water guality-based: efﬂuent
. limitations:under;another prcmsmn,
‘ wCWA section 402(p)(3)(B)(iii). -
< .. The.Courtb. aaedp its.decision on. the..
'sn'ucture of, section 402(p)(3),. which. .
‘contains distinct language for. mscharges
‘of industrial storm water:and municipal
‘storm water::In.section-402(p)(3)(A), -«
- Congress requires that dischargers :
-associated:with industrial -activity: shall
.meet.all applicable provisions:of-.
-|section 402].and-section [301]." 33 .
U.S.C.-section .v1342[p)(s)(Av).':The;Court
‘noted, therefore, that-by incorporation,
industrial storm water.discharges need
to achieve “any. more stringent' - . .
limitation,-including those necessary to
meet water.quéality standards * * *"
The Court-explained that industrial -
storm water.discharges ‘‘must comply.-
strictly with State water.quality .-
standards’’:but that Congress chose not
to include a similar provision-for-
municipal storm sewer.discharges,
including-instead a requirement for

. water’ quality standards R

controls to reduce pollutants to the

- maximum extent practicdble or MEP. - -

standard in section 402(p)(3)(B).
Reading the two related sections .. . .
together, the Court. concluded that ,
sectmn 402(p)(3)(B)!iii) does not reqmre
“strict compliance” by municipal storm
sewer discharges according to-section .
301(b)(1)(C). At-the:same time, however,
the Court found that‘thaf-languagegin .
"CWA: section 402 (p)(3)(B)(iii)-which -
states that permits:for discharges:from -
:mummpal ‘storm:sewers:shall: reqmre
“such:other provisions-as:the . o
Administrator of the state: datermmes
appropriate for'the contrel-of such
pollutants” provides EPA-with -

- -discretion to’incorporate provmmns

lending to ultimate’ comphance*mth R

EPA believes that com liahice with
water'quality standards: 'g.rough ‘the nse
of Best. Managemant Practices (BMPs).is
:appropriate. EPA articulated its, position

.on the use of BMPs in storm water. , .
permits in the.policy. memorandum "
entitled, “Interim Permitting. Approach
for Water Quality-Based Effiuent. .., .-
Limitations In.Storm Water Permits'’ .
which was signed by the.Assistant

" Administrator for- Water, Robert .-, -
“Perciasepe on.August 1, 1996'(61 FR. .

43761, August 9, 1896). A, «copy.of thls

" memorandum is contained in the,

administrative record-for today's;rule:: -
The;policyaffirms:the use.of BMPs: as ‘
.a.meansto attain water: quality :

" .standards in‘municipalistorm water. .
_permits,-and embraces;BMPs.as:an .

mtanm ‘permittingcapproach. .
. The'interim permitting’ approach uses

. _BMPs in'first:round storm water - -

'permlts and-expanded-or bstterstdilored

- BMPs in subsequent-permiits, where
B necessary, ‘to’ provxde for-the attammant

of water quality-standards. In cases
“where adequate information-existsto
-develop more specific.conditions- or ’
limitations to meet water quahty
standards, these conditions or*
limitations ‘are to-be‘incorporated into

storm water permits, as necessary and
-appropriate. . ’

This interim permitting approach
however, only-applies.to EPA, EPA
-encouragesthe State to-adopt a similar
policy for municipal storm water
permits. This interim permitting
approach provides time, where
necessery, to more fully assess the range
of issues and possible options for the

* .control of storm water discharges for the

protection of water quality. More.
information on this issue is included in
the.response to comment document:in
-response to specific:storm water-issues
‘raised by commantars :

‘ft.he National Pollutant'Discharge:
'Ehmmatlon ‘Systéin*(NPDES)
.and may'exercise its:discretion’ w%an

‘included intoday’s:
- potential‘for.existing’ d.mchargars to‘have :
_pewor ;nore stnngant afﬂuent

. ‘Thase deﬁmhons are modeled after'the

.5 Schadu)as of Comp]umce

A comphance ‘schedule refers to ¢ an '
enforceable sequenceofinterim - .-
requirements in:a'permit:leadingto -
ultimate.compliance with water quality-
based-effluent:limitations or’ WQBELs in
accordancewith the CWA.The ... -

-authorizing:.compliance. schedule .
-provisioncauthorizes; but-does:not

require, the permit‘issuing: authorxty in
the:State-of California to:include such -
compliance:schedules in permits-under

'b‘ap ropriate circumistances. The State-of

......

ifornia‘is aithorizéd to: admmster .

decidingifa- complianceséhediils s

-justified because:of the technical'or ™ -
- finandial (or-other): mfeasxblhty B
' immediate' compliance: An\rauthonzmg

complianceschedule nsrov:smn is -
e-because-of the

- “New. and ‘Existing Disc. argera The ™
provision dllows compliance:schethiles

y-for-an‘existingdischarge:"

' 'wh:ch‘

’-:"1s deﬁxied'ax any discharger:which'is
_ nota “new Cdlifornia discharger” A~
_“new,Califorma dxscha.rger n_mludas S

“gny bililding, “structuire; fil

tyiio
‘ installation from which: tharne*is T ey -
‘be,, af“'dmcharge of: pollutants" e

existin| ¥ CFR122 2,définitions‘for
pamlle terms, ‘but wi & cut-off date"”
modlﬁad to reflect this rlg. Only “neéw -
California dischargers”are. reqmred to
comply. immediately upon -

-commencement of. dlscharge wtth
effluent limitations derived from the _

criterin’in this rule. For “existing .
dischargers” whose; ‘Permits are. raxssued

.or modified to:contain new. or more
stringent limitations based upon, certam

water quality requirements, the.permit
couldallow.up.to five.years, or up.to the
length of a permit;to. comply ‘with such
limitations. The provision apphes to,.
new.or more stringent.effluent ;-
limitations. based:on the. cntena in this -

EPA rule.

EPA has included “mcreasmg ;
dischargers” within the category of
“existing dxschargers since *'increasing
dxscha.rgars"vare existing facilities:with
:a change—an increase—in their
discharge. Such facilities may include
those with seasonal variations.
“Increasing.dischargers"” will already
have treatment:systems in place for their
current discherge, thus, they.have less
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‘'opportunity than a new. dischiarger does

to design-and build-a-new treatment
system which will meet new water
quality-based requirements for their
changed discharge. Allowing existing

facilities:with -an increasing discharge a
compliance.schedule:will:avoid placing

the discharger at a competitive -
disadvantage vis-a-vis-other existing
dischargers who:are ahgxble‘for
compliance:schedules.

Today’s rile does not roh1b1t the use
of a short-term *'shake down permd" for

new California dischargers.as is.

dischargers in.40 CFR 122.29(d)(4)..-

These regulations require that the: owner

or operator of (1) a new. source; (2) a
new discharger (as.defined.in 40 CFR
122.2) which.commenced discharge
after August 13,1879;:0r.(3) & :
recommencing discharger. shall mstall
and implementall pollution control -

equipment to meet the.conditions of the

permit before discharging, The. facility
must also'meet all permit conditions in
the shortest feasible time. (not to exceed

90 days). This shake-down period is not

a compliance schedule. This approach

may be used.tc.address violations which

may.occur during a new-facility's start-
up, especially where permit limits are
water. quahty-based and biological
treatment:is involved.

The burden of proof to show the

necessity of a compliance schedule is on

the discharger, and the discharger must
request.approval from the permit
issuing authority for a schedule of -
compliance. The discharger should
submit a description of the minimum
required actions or evaluations that

must be undertsken in order to comply -

with the new or more restrictive

discharge limits. Dates of completion for

the required actions or evaluations
should be included, and the proposed
schedule should reflect the shortest
practlcable time to complete all -
minimum required actions.

Duration of Compliance Schedules:
Today's rule provides that compliance
schedules may provide for up to five
years to meet new or more stringent
effluent limitations in those limited
circumstances where the permittee can

demonstrate to the permit authority that

an extended schedule is warranted.
.EPA’stegulations at 122.47 require
compliance with standards as soon as
possible, This means that permit

authorities should not allow compliance

schedules where the permittee fails to
demonstrate their necessity. This
provision should not be considered a

default compliance schedule duration

for existing facilities.
In instances where dischargers wish

to conduct toxicological studies, anatyze

- reéﬁlts}' end 'addpf .anci"impléméht. new

‘or revised water quality-based effluent

limitations, EPA believes that five years
is sufficient time within which to ~
complete this process. See the preamble
to the proposed rule,

Under this rule, where-a schedule of
compliance exceeds one year, interim
requirements are to be-specified and
interim progress reports are to be

- submitted.at least:annually:to the permit
‘issuing authonty, in. at least une—year

time-intervals. :
-The rule allows: all compha.nce

¥ :schedules to extend up. to-e maximum' -

- duration of five years, which jsithe -
maximum term of any NPDES permit.
See 40 CFR 122.46. The discharger's
opportunity to obtain a compliance
schedule occurs when the existing
permit for-that discharge is issued,

. Teissued or.modified to contain:more |
" gtringent limits based on'the water

quelity criteria in-today's rule.’Such
compliance schedules, however, cannot
be-extended to ‘any indefinite point-of
time in‘the future because the -
compliance schedule provision in this
rule will sunset on May 18, 2005. The
sunset applies to the authorizing
provision in today's rule (40 CFR .
131.38(e)), not to individual schedules
of compliance included in'specific- -
NPDES ‘permits. Delays in reissuing

‘expired permits (including those which

continue in effect under.applicable

.NPDES regulations) cannot indefinitely
extend the period of time during which -

a compliance 'schedule is in. effect. This
would occur where the permit authority
includes the single maximum ﬁve—yem‘
compliance schedule in a permit that is

‘reissued just before the compliance
-schedule provision sunsets.(having been

previously issued -without WQBELS
using the rule!s criteria on the eve of the
effective date of this rule). Instead, the
effect of the sunset provision is to limit
the longest time period for compliance
to ten years after the effective date of
this rule.

EPA recogmzes that where a permit is
modified during the permit term, and
the permittee needs the full five years to
comply, the five-year schedule may
extend beyond the term of the modified
permit. In such cases, the rule allows for
the modified permit to contain a
compliance schedule with an interim
limit by the end of the permit term.
When the permit is reissued, the permit
authority may extend the compliance
schedule in the next permit, provided
that, taking into account the amount of

- time allowed under the previous permit,

the entire compliance schedule
contained in the permit shall not exceed
five years. Final permit limits and
compliance dates will be included in

the record for the permit. Final
compliance dates must occur within
five years from the date of permit
issuance, reissuance, or modification,
unless additional or less time is
provided for by law.

EPA would prefer that the State adopt
an authorizing compliance schedule
provision but recognizes that the State
may not be able to complete this action
for some time after promulgation of the

*: CTR. Thus, 'EPA has chosen to
. promulgate the rule with a sunset
.provision which statesithat the -

-authorizing compliance schedule

* provision will cease or sunset on May

18,°2005. However, if the State Board
adopts, and EPA approves,-a statewide
authorizing compliance schedule
provision significantly priorto May 18

-2005, EPA will act to stay the -
- authorizing compliance-schedule

provision in today’s rule. Additionally, -
if a Regional Board adopts, and the State
Board adopts and EPA approves, a
Regional Board authorizing complience
schedule provision, EPA will act to stay
today's provision for the appropriate or
corresponding geographic region in

. California. At that time, the State

Board's or Regional Board's- authorizing
compliance schedule provision will
govern the ability of the State regulatory -

-entity to-allow-a discharger to include

.2 compliance schedule in-a discharger’s
NPDES permit.

Antibacksliding: EPA-wishes to
.address the potential concern over
antibacksliding where revised permit
limits-based on new information are the
result of the completion of additional
studies. The Agency's interpretation of
the:CWA is that the antibacksliding
requirements of section'402(o) of the
CWA do not apply to revisions'to
effluent limitations made before the
scheduled date of comphance for those
limitations:

State Compliance Schedule
Provisions:EPA supports the State in
adopting a statewide provision .
independent of or-as part of the effort to-
readopt statewide water quality control
plans; or in adopting individual basin-
wide compliance schedule provisions
through its nine Regional Water Quality
Control Boards (RWQCBs). The State
and RWQCBs have broad discretion to
adopt & provision, including discretion
on reasonable lengths of time for final
compliance with WQBELs. EPA
recognizes that practical time frames
within which to set interim goals may
be necessary to achieve meaningful,
long-term improvements in water
quality in California.

At thistime, two RWQCBs have
adopted an authorizing compliance
schedule provision as an amendment to
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| their respective Basin Plans during the

Boards’ last triennial review process.-
The Basin Plans have been adopted by
the State and have come to'EPA:for
approval. Thus, the Basin'Plans’

. provisions are effective for the
- respective Basins. If and when EPA

approves of either Regional Basin Plan,
EPA will ‘expeditiously act to-amend-the
CTR, staying its compliance scheduile

geographic regron

.6..Changes:From: Pmposed Rule .

A few changes:were made-in the' finil’
rule fromthe‘proposal both as &'result

‘of the Agency' consideration‘ofi 1ssues
_raisedim pubh ( :
: d

mments and v
peciesAct consultatxon 8
Fish: end erdlife Servrce )

important’ changes include: resemng

the’ mercury aquatic’life criteria;*

vreservmg the selenium® freshwater ecute

aquetm life critenon. reservmg the-

Provmlon to'the ™ .
5hance schadule” -
so.clarified’that the - .

authorizing'
proyision. EPA"

CTR will'not replace Priority'toxic

pollutant criteria which' were: adopted

by the San Francisco Regional Water * '
* " Quality Conirs]‘Board in its 1986 Basin’

Plan, edopted by the ‘State Board, and -

s ecifying the b
uman health:

criteria fo) hon-carcmegens and;adding

‘explicitly alloy ws' the )

.alternative averaging period; frequency,‘

and designi flow for a criterion after

jop'Fortunity for public.comment.’

changes; the’ reservetxon—'
tena*end selemum g
are;discussed in‘more- detml

below in Seotmn L., The Endangered

'Specres Act (ESA) The eelenmm
. .criterion'is @ i
.-above ecti

scuseed” ore detml

Crite

“Acuté’ Sele' u.m  Criterion. EPA‘has aleo

4"

decrded to serve a ‘decision.on”

numeric ‘criterid’ for chloroform and

~ therefore not promulgate chloroform }
' criteria inthe findl ritlle. As part ofa

large-scile regule’uon promulgated in

.December 1988 under the Safe’ Dnnkmg

Water Act, EPA published & “health: . L

“based, .goal for ‘thloroform (the

maximum, tontaminant level goal or

- MCLG) of 2ero, .see 63.FR 68380, Dec,

16, 1988..EPA prov1ded new data and
analyses concernmg chloroform for .-
-public review and comment, including.
a different, mode of action npproach for
estimating the cancer.risk,-63 FR 15674,
March.31,1688, but. did not reach a.
conclusion on how to use that new

‘existing narrative criteria‘to establish’

detail in Section G.5 of today’s
‘preamble. The CTR matrix at 40 CFR’ *
'131.38(b)(1) makes'it ‘explicit that’ the .

i.nformetron in. estebhshnrg the final

-MCLG, pending further review-by.the - .

Science Advisory Board. EPA has now
concluded that any further actions on-
water guality criteria:should take into’
account the new data and-analysis as
reviewed by the SAB. This decision is
consistent with a recent federal court
decision vacating the MCLG for 4
chloroform (Chlorine Chemistry Council

" v. EPA, No.-88-1627.(DC Cir.;'Mar.

'31,2000)). EPA' intends to-reassess the

" human healthi'304(a) criteria

recommendation ‘for éhloroform. For™

. these reasons, EPA 'has decided to ~ -

reserve a decmon on’numeric criteria
for chloroform in‘the CTR andnot'. .
promuligate- water quality cfiteriaas '

-proposed. Permitting authorities in-

California should continue’torély on -

effluent. lrmitatmns as’ ecessary for o
chloroform; - ¢ " -

The.sunset provision’ for the -
authonzmg compliance- schedu]e S

provision'has'bsen added:to-eese the "

transition from a‘Federal provision to -
the State's provision that was adopted -
in"March2000 as part of its’ new
statewide mplemenmnon plen ‘The
sunset provision is.discussed in more’

rule does not. supplant priority toxic
gollutent criteria which Wwere. adopted
the San Francisco’ Regmnel ‘Water ™

: Quality Control Board in'its 1886 anm
_Plan, adopted by the State Board, and
‘approved by EPA. This changeis =
 discussed more fullyin Section’D.4. of

todaj’s preambls. EPA modified the’
design flow for mplementmg ‘human
health criteria for, non:carcinogens from’

" . & 30Q5 to & harmonic.mean. Human
‘hedlth criteria for non-cercmogens are”
" based on an RfD,‘which is an ecceptable _

daily. e:gposure over a lifetime, EPA"
matched the criteria for;protection over
e'human lifetime with the. longest
stream flow averagmg ‘period, i.e., the
harmonic mean. Lastly, the' CTR now

contains langudge Which is ‘intended to’

maks it easier for the State to adopt and
implement an .alternative averaging ..
period, frequency and related design
flow, for situations “where the default

, parameters are. meppropnate ‘This

language is found-at 40 CFR |

-~ 131,38(c)(2)(iv)..

H. Economic Annlysre

This final rule establishes amhrent
.water quality criteria which, by =~

‘themselves, do not directly impose -

economic impacts (see section K). These
criteria combined with the State-
adopted designated uses for inland
-surface waters, enclosed bays end

 122.44(@)(1)(v)(B)): Th
' that'the’State is'implethenting:its

estuaries, and. xmplementatmn policies,
will establish water.quality standards.
Until the State implsments these water
quality stanidards, there will be'no éffect
of this:rule.on any entity. The:State will
implement these criteria by ensuring - -
that-NPDES permiits result in-discharges

‘that'will meet these criteria.'In:s0 domg,
thé. Stéte will: have conmdereble ‘j. -

discretion. " ”

.EPA‘has ane]yzed the mdjrect A
potentidl costs:and bensfits of this:rule.
In order'to-estimate the indirect costs - °
-and-benéfits-of the nils,’ en~appropnete

~ basglifie:inust’be established. The -

baselineis:the:starting point for -
measuringiincremental costs-and:-
benefits'ofa'regulation: The baseline: is
established'by:assessing:what:would' - .-
occuriin;the:absence-of the;regulation.-

- At present, State'Bagin'Plans containa -

narrative!waterquality criterion stating-
that-allwaters shall‘be-meintained: free‘ K
of toxic:substances in concentrations - -
that produceldeu'imentel physxologlcal- (
responses in human; plant;:animal, o -
aqueticlifeEPA*s:regulationat-40'CFR * -
i44(d)(1)(vi)-requires ‘that where.a -
schargs causies or'has the reasonable’: -

potentialito:cause an excursion:gbove & -

narrative:criterion:within:a® Stete water -

. quality-standard, the:permitti

euthontysmusbeetebhsh eEluent hmits N

‘but may-determine:limitsusinga*

nunibér:of ogtmns These‘options
inchidé'establishing **effluentlimits:on
e'case-by-case basis; using'EPA’s water -
quality-criteria- pubhshed ufder: secnon
304[&) ‘of thie CWA,-suppleiiiented- where-‘
necessary byathierrelevant ;

to'the- extent

narrative cfiteria’by: applying’the’ CWA
sectia ‘;‘304(&) ‘cfiterid; this'rule'does not
impose- anyincremental: costs because -
theicriterig‘in this rile are’identical'to -~ -
the CWA"séctich 304 (e) criteria, v ~
Altematlvely. to‘theexteit that-the’State
is implementing its narrative criteria:on

.a “case-by-case basis” -using “other

relevant information” in its; peﬁmts this

Tule may impose incrémental indirect
‘costs’ beceuse the criteria’in'these =

permits may not be based on CWA' "

“304(a) criteria. Both' of these' epproeches

to establishing éffluent limits’ are'in’ full
compliance with the CWA.

‘Because 2 gpecific bisis for- effluent -
limits in all existing permits'in
California‘is not known, it is'not™
possible to-determinea precise estimate
of the indirect costs of this rule, The

" incremental costs of the nile may be-as
- low ‘as'zero, or as high as'$61 'million.

The high estimate of costs is based on
‘the possibility that most of the effluent

, limits now in effect are not based on

§04(a) Criteria. EPA eve]ueted theee
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indirect costs using two different
approaches. The first approach uses..
existing discharge data and makes
assumptions.about future State NPDES
permit limits, Actual discharge levels
are usually lower than the level set by
current NPDES permit limits. This
approach, representing the low-end
scenario, also assumes that some of the
_ discretionary mechanisms that would
enhance ﬂax.lblhty (e.g., site-specific

" criteria, mixing zones) woild be granted:

by the:State. The second approach uses
a sample .of existing permit limits and-
~assumes:that-dischargers are- actually
discharging:at:the levels contained in- .
their permits ‘and makes assumptions
about limits statewide-that would be
required under the rule. This approach,
representing the high-end scenario, also
assumes:that none of the.discretionary
mechanisms that would enhance.
. flexibility: (e.g., site specific criteria, -
mixingzones) would be granted by the
State. These two approaches recognize
that the State has significant flexibility
and discretion.in how it chooses to

implement standards within the NPDES

permit program, the. EA by necessity
includes many assumptions about how
the State will implement the water
quality standerds. These -assumptions
are based on & combination of EPA
guidance and:current permit conditions
for the facilities examined in this
analysis. To.account for the uncertainty
-of EPA’s implementation assumptions,
this analysis estimates a ‘wide range of
costs and benefits. By completing the
EA, EPA intends to inform the public .
about how entities might be potentially
affected by State implementation.of
water quality:standards in the NPDES
permit program. The costs and benefits
sections that follow-summarize the
methodology and results of the analysis.

1. Costs

EPA assessed the potennal
compliance costs that facilities may
incur to meet permit limits'based on the
criteria in today’s rule. The analysis
focused on direct compliance costs such
as capital costs and cperation and
maintenance costs {O&M) for end-of-
pipe pollution control, indirect source .
controls, pollution prevention,
monitoring, and costs of pursuing
alternative methods.of compliance..

The population of facilities with
NPDES permits that discharge into .
California’s enclosed bays, estuaries and
inland surface waters includes 184
major dischargers and 1,057 minor
dischargers. Of the 184 major facilities,
128 are publicly owned treatment works
{(POTWs) and 56 are industrial facilities.
Approximately 2,144 indirect
dischargers designated as significant

~ was thought to exist. The three case
- stidies'witha'total 6f 5 facilities -

- second phase.consisted of selecting five

industrial users d1scharge wsstewater to
.those POTWs. In:the EA-forthe . -
proposed CTR, EPA used a three-phased
process to select a sample of facilities to
represent California dischargers

" potentially affected by the State's

implementation of permit limits based

on the criteria contained in this rule.
The first phase consisted of choosing

three case study areas for which data

included: the South San 'Franmsco Bay
(the San Jose/Santa Clara Water .

" ‘Polhition‘Control Plant'and Sunnyirale.’ .
‘Water Pollution Control Plant); the = -

Sacramento River (the Sacramento
Regional Wastewater Treatment Plant);
and the Santa Ana River (the City of
Riverside Water Quality Contro] Plant
-and the City of Colton Municipal
Wastewater Treatment Facility). The

additional major industrial dischargers
to complement the case-study POTWs.
The third phase involved selecting 10
additional facilities to improve the basis
for extrapolating the costs of the
selected sample facilities to the entire
population of potentially affected
dischargers. The additional 10 facilities
were selected such that the group
examined: (1) Was divided between
major POTWs and major industrial
discharger categories.in proportion to
the numbers of facilities in the State; (2)

" gave greater proportmnate

representation to major facilities than

. ‘minor facilities based on a presumption

that the majority of compliance costs
would be incurred by major facilities;
(3) gave & proportionate representation
to each of four principal conventional
‘treatment processes typically used by
facilities in specified industries in
California; and (4) was representative of
the proportionate facilities located
within the different California Regional
Water Quality Control Boards. Within
these constraints, facilities were
selected at random to complete the
sample.

In 'rhe EA for today s final rule, EPA
primarily used the same sample as the

" EA for the proposed rule with some

modifications. EPA increased the
number of minor POTWs and minor
industrial facilities in the sample. EPA
randomly selected four new minor
POTW facilities and five new minor
industrial facilities to add to the sample.
The number of sample facilities selected
in each area under the jurisdiction of a
Regional Water Quality Control Board
was roughly proportional to the
universe of facilities in each area.

For those facilities that were projected
to exceed permit limits based on the
criteria, EPA estimated the incremental

costs of compliance. Using a decision

matrix-or flow chart, costs were
developed for two different scenarios—
8 "low-end" cost scenario and a “high-
end” cost scenario—to account for a
range of regulatory flexibility available
to the State when implementing permit
limits based on the water guality
criteria. The assumptions for baseline
loadings also vary over the two :

... scenarios. The low-end scenario
" generally assumed that facilities were

discharging at the maximum effluent

‘concentrations taken from.actual - -
-momtonng data, while the high- -end

scenario generally.assumed that
facilities were discharging at their
current effluent limits.. The decision
matrix specified assumptions used for
selection. of control options, such as
optimization of existing treatment

. processes and operations, in-plant
~pollutant minimization and praventlon,

and end-of-pipe treatment.

The annualized potential costs that
direct and indirect dischargers may
incur as a result of State implementation
of permit limits based on water quality
standards using today’s criteria are
estimated to be between $33.5 million
and $61 million. EPA believes that the
costs incurred as a result of State
implementation df these permit limits

ﬁ approach the low-end of the cost

-range. Costs are unlikely to reach the

high-end of the range because State
authorities are’likely to.choose
implementation options that provide -
some degree of flexibility or relief to
point source dischargers. Furthermore,
cost estimates for both scenarios, but
aspecially for the high-end scenario,
may be overstated because the analysis
tended to use conservative assumptions
in calculating these permit limits and in
establishing baseline loadings. The
baseline loadings for the high-end were
based on current effluent limits rather
than actual pollutant discharge data.
Most facilities discharge. pollutants in
concentrations well below current
effluent limits. In addition, both the
high-end and low-end cost estimates in
the EA may be slightly overstated since
potential costs incurred to reduce
chloroform discharges were included in
these estimates. EPA made a decision to
reserve the chloroform human health

criteria after the EA was completed.

Under the low-end cost scenario,

major industria] facilities and POTWs
would incur about 27 percent of the
potential costs, indirect dischargers
would incur about 70 percent of the
potential costs, while minor dischargers
would incur about 3 percent. Of the
major direct dischargers, POTWs would
incur the largest share of projected costs
(87 percent). However, distributed
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among 128 major:POTWs in the State,
the average'cost per plant:would:be
$61,000 per year. Chemical and .
petroleum industries would. incur the
highest cost:of the industrial categories
(5.6,percent of the annual costs,:with,an
annual average.of $25,200.per, plant)
About 57 ‘percent of. the’low-end Gosts .
would be associated with pollution.
prevenﬁon activities, while’ nearly 38..
percent. woiild be: E.SSOClﬂth with
pursuing dlternstive methods of
compliance under the regulatmns
Under the'hig d tost scenario, ..
‘major induistfial facilities.and: ‘POTWs '
would incur abéut 04 percent of. \
potential.costs, indirect dischergers,
would incur.about.1 percento’f‘the

: potennal costs, While minor.dis hargers
" would.incur: adl;out 5 percent.-Among the

.major,: .direct

§chargers, two,categories
r the majority-of- .potential . .
costs—major POTWs (82, cf)arcent).

uctsu ),

would ranges from zero:to.$324,000. .

The two. h.lghest .average.cost, cetegones _
" would: be ma]or,POTWs ($324 000 er .

. treatmentunder;the high-end: scanarfe '
. Thus;.a;smaller proportion.of indirect -
" dischargers;would be.impacted. -under-

the: hlgh-endfscenano +6inCe:80Me i ::-

"’ municipalities:are projected: .to:add‘ehd-

of-pipeitreatment.which-would. raduce

‘the:need:for:controls: from:indirect ..
_.idischarges;Over:91. percent of the ,;
" sannual:costs are for waste mmnmzatmn
‘and:treatment.optimization costs. Waste

‘minimizationswould-Tepresent:nearly.

- 184%-of thetotal annual:costs::Capital-;

and:operationand maintenance;costs ..

- . woul makevup less than'Q percent of

-annual costs:
Cost—EﬁectJveness Cost-effectlveness

' is estimated in terms of the cost of
- reducing the'loadings of toxic: pollutants

from point:sources. The:cost===-
effectiveness:is:derived:by d1v1dmg the
projected-annual :costs;of. unplementmg
permit limits.based on water quality -
standards:using-today’s criterie'by. the
-toxicity:weighted:pounds:(pound-:":
equivalents).of pollutants removed:.

* Pound-equivalents are.calculated by

multiplying pounds of each pollutant.
removed by the toxic weight (based-on

 thetoxicity of copper) for that pollutant

Based on this.analysis, State" .
implementation of permit Jimits based
‘on today's criteria would be responsible
-for the:reduction of about 1.1 million to
2.7.millionitoxic pound-equivalents per

yea.r, or 1510’50 percent of the toxic-
weighted baseline loadings for the high-

. and low-end scenarios, respectively. .
The cost-effectiveness of the scenanoe

would range from $22 (thigh-end " = -
scenario) to $31 (low-end. scanano) per ‘
pound—eqmvalant o , .

2. Benefits

The benefits analysxs is mtandad to
provide insight into both the'types and
potential magnitude 6f the economit
‘benefits expected as a reslt of
implementation of water quality
standards based on today 5 criteria, 'I‘o
the extent feasible, empirical astxmates
of the potential. magmtude ofthe. '
bénefits were developed and then,

‘compared to the estimated.costs. of
‘implementing -water. qualit ,standards

based on today’s criteria, ... -
To perform & benefits. analy sis, ,the
types,or categories.of: beneﬁts that apply

‘need .to be defined. EPA. relied on .88t

of benefits’ categories that typically: .
apply.to changes. in the -water rasom-ca
environment. Benefits were cetegonzad

‘8 either use benefits:or,passive . .
(nonuse) benefits. de: endmg on whether

or not they involve:direct-use.of, or
contact with, the resource. The most .
prominent use benefit categories.are .
those related to recreational fishing, -
bodting, and-swimming. Another use

" benefit category of significance is -
“human health risk-reduction. Human

health risk reductions:canbe reahzed :1

‘through:actions that.reduce human -

éxposure to.contaminants.such as-

: xgosure through the: consumphon of

containing: elevated-levels;of -

‘pollutants, Passive-use:benefits- are .
_ those improvements in. envuonmental

quality that are valued by.individuals

apart from any use: of t.he resourca m

question. ... .
Benafitsmshmates -were; danved in .

‘this-study using:an approach mawhlch
-benéfits of discrete large-scale changes
in water-quality-beyond present.day. -
=conditions were estimated wherever
feasible. A share.of those.benefits was

then apportioned: td:implementation of

. water quality.standards based:on:today’s -

criteria. The;apportionment estimate
was based on a three-stage process:

- First, EPA assessed:current total
loadmgs from all sources that.are
contributing to the toxics-related water
quality problsms observed in the State.
This defines the-overall magnitude of
loadings. Second, the-share of total
loadings that are atiributable to-sources
that would be controlled through
implementation-ofiwater quality
standards based on today’s criteria was -
estimated. Since this analysis was

*-designed to focus only on those controls

mposed on point sources, thls stage of

,partl pants might angage

‘the process-entailéd estimating the

‘portion of total‘loadings originating
from.point sources..Third, the....
percentagereduction.in. loadmgs
expected due to implementation-of
today’s criteria-was estimated-and. then

-miiltiplied by the:share. of point source

loadings:to;calculate the portion.of -
benefits;that.could beattributed to.
implementation:of water quality..,;
stendards based:on: today is critena .

Total monetized annual benefits were

estimated inf;the:rangaf.of=:$63-9;toi-$74._7
million,:By category;. annuel)beneﬁts
would:be’$1.3 to:$4:6. million for. -
cavoided ‘cancer.risk, $2.2:t0.$15:2..

‘millionsfor:recreational:angling, and .

$3.4it0:854: 9 mxlhon for:passive.use -

‘benefits::: o &

o “There:are numerous: categories:of
:potential or:likély benefits:that have-
een;omitted’from the.quantified and:-

‘monstized'benefit estimates. In‘terms*of

-potentidl magnitudes-ofibenefit, the .

following are‘likelyito be:significant *:-

. contributors-to'the-underastimation of

the:monstized values presented:above: -

% Ifnprovements‘inwatér-rélated’(in- -
‘stredm-and- near*straam) fecrédtion’ apart
from ‘fishing The omission-of potentidl -

motofizéd end hénmotorized boatmg.

w file

.swxi:nmmg  pichiicking, and rélated in- -
-stréam‘dnd: stream-sxde reareatxonal

actx_t(ities ‘fromi’ the beneﬁts astnqatas o

assocxatad with water quality
wmumng) :Other. reareahonal
5'1ess directly ] ralated to
' ‘but

) merits in consump ve and
noneogsgmphve 1and-baséd

observation. Improvaments in aquatxc
habitats may-lead (vie food chain and
related’ ecologlc beneﬁt mechamsms) to
heglthier, larger, 1 and.more ‘diverse” .
populahons .of avian and terrestrial | . -
species, such as waterfowl, eagles, ahd =
otters. Improvements in the populations
_for these speties could manifest as ‘
improved hunting and wildlife;viewing
‘opportunities, which might in'turn . |
increase participation and user day’
values for such activities. Although the
scope of the benefits-analysis has-not
allowed a:quantitative assessment of
these; values at either pre— or post-rule
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condmons, itis concexvable that these :
- :Budget.(OMB) review and the "

benefits.could be-appreciable.

s Improvements in human health
resulting from reduction of non-cancer
risk. EPA-estimated that implementation
of water:quality standards based on the
criteria would result in a reduction of
mercury concentrations in fish tissue
and, thus, a reduction’in the hazard
from consumption of mercury

.contaminated fish. However, EPA was

reduced non-cancer health effects.

...« Human health benefits;for. saltwater .
" ‘pnglers’ outside: 8f San Francisco Bay. .

were not estimated. The.number;of . -
saltwater anglers outside of San .
Francisco Bay is estimated to be 673,000
{based-on Huppert, 1989,.and U.S. FWS,
1993).. The omission of other saltwater
anglers. may cause human health
benefits to be underastimated. In
addition, benefit estimates in:the’EA -
may be slightly overstated since
potential-benefits from reductions-in
chloroform discharges were included in
these estimates. EPA made a decision to
reserve the chloroform human health
criteria after the EA was completed.
EPA received a number of comments
which requested the Agency use the
cost-benefit analysis in the EA as a
factor in setting water. quahty criteria.
EPA does not use the EA as a basis in
determining protective water quality
criteria. EPA’s current regulations at 40
- CFR 131.11 state that the criteria must -
be based on sound scientific rationale
and must protect the designated use.
From the outset of the water quality
standards program, ‘EPA has explained
that while economic factors may be
considered in designating uses, they
may not be used to justify criteria that
are not protective of those uses, 44 FR
25223-226, April 30, 1979. Ses e. g.
Mississippi’ Commission on Natural
Resources v. Costle, 625 F. 2d 1269,
1277 (5th Cir. 1980). EPA reiterated this
interpretation of the CWA and its
implementing regulations in discussing
section 304(a) recommended criteria
guidance stating that “they are based
solely on date and scientific judgments
on the relationship between pollutant
concentrations and environmental and
human health effects and do not reflect
consideration of economic impacts or

the technological feasibility of meeting -

the chemical concentrations in ambient
water.” 63 FR 36742 and 36762, july 7,
1998,

1. Executive Order 12866, Regulatory
Planning and Review

Under Executive Qrder 12866 (58 FR
51735, October 4, 1993}, the Agency
must determine whether the regulatory
action is “significant” and therefore

eub]ect to Ofﬁce of Management and

requirements of the Executive Order.
The Order defines *'significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy.of $100 million or more or
adversely affect in & material way the -
economy, a sector of the economy,
productivity, competition, jobs, the .

*. .environment,‘public health or safety, or
- State, local, or tribal govemments ‘or
;commumtles,

(2) Create a serious’ mconsrstency or

" . otherwise interferewith an:action taken -

lanned by another Agency;
(%) Matenﬁgly alter- t.he%mdgetary
impact of entitiements, grants, user fees,
or loan programs.or'the rights-and

obh ations of recipients thereof; or
4) Raise novel legal or policy issues

Président's priorities, or the principles
set-forth in the Executive Order.
It has been determined that'this rule’

“is not a 'significant regulatory action”

under the terms-of Executive Order
12866 and is therefore not subject to
OMB review.

J. Unfunded Mandates Reform Actof

1995

Title Il of the Unfunded Mandates
Reform Act.of 1995 (UMRA), Public

Law 104—4, establishes requirements for -

Federal agencies to assess the effects:of
their regulatory actions.on State, local,
and tribal:governments and:the private

‘sector. Under-section 202 of the UMRA,

EPA ‘generally must prepare a written

‘statement, including a cost-benefit -

analysis, for proposed and final rules
with “Federal mandates” that may
result'in expenditures to:State, local,
and tribal governments; in‘the aggregate,
or to the private sector, of $100 million
or more in-any one year. Before

. promulgating any regulation for which a

written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider & reasonable
number of regulatory-alternatives and

- adopt the least costly, most cost-

effective or least burdensome alternative
that achieves the objectives of the rule.
The-provisions of section 205 do not
apply when they are inconsistent with

.applicable law. Moreover, section 205

allows an Agency to adopt an
alternative other than the least costly,
most cost-effective or least burdensome
alternative if the Administrator
publishes with the final rule an
explanation why that alternative was
not adopted. Before EPA establishes any
regulatory requirements that may .
significantly or uniquely affect small
governments, including tribal

governments, it must have developed
under section 203 of the UMRA a small
government Agency plan. The plan
must provide for notifying potentially
affected small goverriments, enabling
officials of the affected small
governments to have meaningful and
timely input in the development of
regulatory proposals with significant
Federal intergovernmental mandates,
and EPA informing, educating, and

- advising small governments on

compliance thh the regulatory

“requirements. -

oday’s rule’ contams no Federal
mandates (under the regulatory
provisions of Title II of the Unfunded

-Mandates Reform Act (UMRA)) for

State, local, or tribal governments or the
private sector. Today's-rule imposes no
enforceable duty on any State, local or

. degalor policy 1ssues . Tribal. govemments or the private sector;
. -a.nsmg out-of Jegal mandates; the " <~ - - -

rather, the CTR promulgates ambient
water quality criteris which, when
combined with ‘State-adopted uses, will
create water quality standards for those
water bodies with adopted uses. The
State will then use these resulting water

- quality standards in implementing its

existing water quality-control programs.
Thus, today's rule is not subject to the
Tequirements of sections 202 and 205 of

e UMRA. oo

EPA has determined that this rule
containsnoregulatory requirements that
might significantly or uniquely affect
small governiments. This rule establishes
ambient:water-quelity criteria which, by
themselves do not directly’impact any
entity. The State will implement these

- criteria by ensuring that NPDES permits.

result in discharges that will mest these
criteria. In so:doing, the State-will have
considerable discretion. Until the State -

" implements-these water quality

standards, there will be no effect of this-
rule on any entity. Thus, today's rule is
not subject to the requirements of -
section 203 of UMRA.

K. Regulatory Flexlbxhty‘,Act

The Regulatory:Flexibility Act
generally requires Federal agencies to
prepare a regulatory flexibility analysis
of any rule subject to notice and
comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the Agency
certifies that the rule will not have a
significant economic impact of a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions. For
purposes of assessing the impacts of
today’s rule on small entities, small
entity is defined as: (1) A small business
according to RFA default definitions for
small businesses {(based on SBA size
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standards); (2) a small governmental

jurisdiction that is a government.of.g.. .

city, county, town, school district or

specidl distfict:with a population'of less

than 50;000;:and (3) a-small _
organization that'is-any not-for-proﬁt
enterpfise' which is inde endently
.owned-and: operated an is not
dominantiin it field. - -
After congideringithe economic *

" . 'impacts ofitoday’s final rule on:small.
_entities, I certify that this action will: not

‘have:a-significant-economic impact-on

. a substantial number of:small:entities.” . -

This finalirule will:not'impose:any.: : ..
requirements on-small:entities:.
Jnderithe: CWA .water-quality-

.approval.If the:Agency:disapproves:a,.

‘State:standardsand.the:State.doesnot ;- -
adopt:appropriate:revisions: to:addres

‘EPA’s:disapproval, EPA must .

the statutory;requirements..EPA-has. ;
-authority;to.promulgate. criteria or..
‘standards in.any:case where:the ..

" .Administrator determines: thatia. revreed

or new standard, is necessary.to meet. the

requrrements 'of the Act. These*State

" standards’(or"EPA-promulgated ™ ;
standards) are implemented‘through*
_various:water-quality: control: programs
includingthe:National Pollutant, "

- Discharge Elimination:System (NPDES)
program:that:limits.dischargesto;» ;-

nevxgable -waters ‘except:in- comphanoe -

- with: an;EPA ;permit or:permit-isgued
* under enaapproved State:NPDES.
.- program..The;CWA requires: that:

* NPDES;permits.must include any. hmits ,

on-discharges-that are.necessary;to. meat

“Thus, under.the.CWA, EPA!

promulgehonvof water quality. cnteneﬂor
.-standards, establishes.standards;that.the .

"State,in: tum
NPDES,permi

plements; through the .

‘to meet the water quality:standards a6id’
in developing discharge limits

4ty

' needed to meét the standards.’

)11

" circurmstances where there is: more t.han

one drscharger 6 a.water body that i is
subject to water uality standards of
criteria,.a. State also.has dlscretmn in..
‘deciding on the eppropnate lirnits for
the different dischargers.;While the ~
State’s.implementation of federally- .~

" promulgated water quality criteria or
“standards may result.indirectly in new
'or revised discharge limits for small
entities, the criteria or standards '
‘themselves do not apply to.any-
dxscha.rger. including small entities.

Today's rule, as explained:above, does

not itself establish any requirements
that are. apphcable to small entitres As

"Conisequently, certification under-

rocess..The.State.has; .,

~ considerable. discretion in deciding’ how
‘additional information collection;

‘reporting, or record keeping subject to
“the Paperwork ‘Reduction” Act, 44 U S C

a result of EPA's action. here the State
..of California will need to.ensure that . .

permits it issues include limits as*
necessary to meet'the water quality
standards-established by the criteria'in
today's rulé. In s0.doing, the State will
have a number of discretionary choices
associated with permit writing. ‘While’
California's mplementauon of today's

rule may ultimately result in.some.new
oor revised permit conditions for:some

.dischargers, including small entities,

EPA’s action today doss.not impose any
-of these as yet. u.nknown reqmrements

on small entities. ©. |
The RFA- requxres

alys1s of the ‘

standards ;program,:States.must:adopt ..: | economic impact of.a rile only, on the:,

water quality:standards.for thexrawatem :
that mustbe:submitted to:EPAfor:s:: - ’

small-entities;subject to;the.rule's .,
requirements. Courts have consxstently
held that the RFA imposes no.gobligation
on an Agency.to;prepare a.small.entity, :
analysis of the:effect-of-a rule,on: entities

- notregulated:by the rule. ‘Motor.& -

promulgate: standards; consrstent with . . Bquip. Mifrs. Assin:v.:Nichols, 142 F.3d

449 467 &n:18.(D:C.-Cir..1998)(quoting
United States:Distribution Companies.v.
FERC, 88 F.3d 1105,:2170 {D.C..Cir. :....

- 1996);see:also-American. Trucking -

- Association, Inc.wv: ERA, 175'F:3d 1027
(D.C::Cir.-1000). This:final rule:will .1

-have:a direct effect.only-on the State.of

~ California which is not'a small-entity.".
under the'RFA.Thus, individual :'
.dischargers, including:small entities,: are

* ‘not:directly subject-to: thexrequrrements
.of the rile. Moreover, because:of .,

California’s-discretion:in. 1mplementmg
these-standards,’ERPA cannot assess:the

extent to-which the promulgation: of‘thrs‘

rule may subseqiiently:dffect-any’ .
dischargers, including smell: entmes o

section-605(b)is eppropnete ‘State of

_-Michigan,.et-al.-v..U.S.‘Environmental
Protection Agency, No. 88-1487 (D.C."
Cir. Mar. 3,2000), shp op: at’ 41—42

" L. Paperwork Reduction Act -

““This action reqtires'no new or '

3501 etseq.” S
M. Ende.ngered Spemes Act

Pursuant to section 7(a) of _the e
Endangered Species Act (ESA), EPA'has
consulted with the U.S.Fish.and -
wildlife Service and the U, S.'National

‘Marine Fisheries Service’ (collectrvely,,

the Services) concerning EPA's
rulemaking action for the State of
California. EPA initiated informal

-.consultation in early 1984, end -

completed formal consultation in April
2000. ‘As & result of the consultation,

. EPA modified some of the provmons in

the final rule.

.record:forstoday’s rule. .-

-As partiof the consultation process,
_EPA submitted to the. Servicesa -

" 'Biological Evaluation for their review in
- October of 1897. This evaluation found

that the proposed CTR was notlikelyto
jeopardize the continued.existence.of
any Federally listed species or:result in
the destruction or.adverse modification-
of designated critical habitat. In April of
1908;itha’Services sent EPA:a-traft.

: onlogrcal Opinion:which-tentatively

foundithat EPA’s proposed:rule would

.jeopardize the:continued-existence-of .

severaliFederally. listed species:and -

" resultiinithe destructionorthave adverse

effect:on:designated-critical‘habitat.. :

~Afterlengthy:discussions:with:the- =

:Services;EPAagraed:to. several‘changes
in the final rule:andithe:Services'in turn
issued-a-final Biological Opinion:: :
finding:that-EPA's action:would: not
likely;jeopardize'the:continusd:::

existence; of any Federally:listed: specxes
sor-result:inithe destructionioriadverse

modification;of:designated-critical::.

‘habitat-EPA‘sBiological Evaluation and
-the:Services” final/Biological: Oplmon :

are contained:in: t.hexadmmxstratwe

In.order to ensure the.contir ued

protection. of: Federally hstednthreeteoed
-and-endangered species andito

‘protect
their:critical-habitat, EPA-agreed to-.

‘reserve the aguatic-life criteria-for -

mercury and the-acute freshwater.. . .
asquatic life.criterion:for selenium. The.,
‘Services:believe that EPA’s,proposed .

-criteria.are:not: suffxcxently dprotec:t:lve of
" Federallylisted. species;an
_ be promulgated. EPA agreed:that.it,
would reevaluats thege. criteria.in, hght
. of the; Semces CONCErns; before
o promulgatmg them for the State. of
e

should: not .

alifornia. Other, commitments made by
.are “described in & letter,to the, .
ices. dated’ December 116,.1989; this

ontamed in theredmmrstratwe

N =Congresmonn1 Revrew *Act o
“The Congressmnel ReviewAct;5
U S.C.'B01 et seq.; as added by:the Smell
»Busmess~Regulatory Enforcement ::.- '
Fairness Act of 1696, generally: provrdes

: that before a rule may take-effect, the

gbncy promulgating the mile must™
mit a rale report, which intludesa

g ‘copy-of the'tule, to each House of the

Congress and to-the' Comptroller General
of the'Unijted States.EPA will submita
report containing this rule and other
required information to the"U.S:"Senate,
the U1iS. House of Representatives, and .
the Comptroller General of the United
States prior to'publication of the rile in
the Federal Register. ‘A major rule -
‘cannot take effect until 60 days after it
is published in the’ Federal Register.
Thxs rule isnota ma)or ‘rule as defined
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by 5U.8.C-804(2). This n11e wﬂl be
effective: May 18, 2000.

0. Executive Order 13084, Consultnhon
and Coordination With Indian Tribal
Governments

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that

imposes substantial direct compliance: -

costs on those: communities, unless the

.. Federal government provides the funds .

"necessary ‘to'pay the direct- compha.nce :
costs incurred by the tribal .. = .
governments,-or EPA" consults with -
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to the Office:of

Management and Budget, in a separately -
identified section.of the preamble to-the .

* rule, a description of'the extent:of EPA's
prior.consultation with representatives
of affected tribal-governments, a
summary of the nature of their:.concerns,
and a statement supporting the need to
issuethe regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process perm1tt1ng
elected officials'and other
representatives of Indian tribal
governments ‘‘{o provide meaningful
and timely‘input in the development of
regulatory policies on matters that
significantly or umquely affect theu-
communities.” :
Today's rule does not s1gmﬁcant1y or
uniquely affectthe communities of
Indian-tribal governments nor does it
impose substantial direct compliance
cots on-them. Today’s rule will only
address priority toxic pollutant water

guality criteria for the State of California-

and does not apply‘to waters'in Indian
country. Accordingly, the:requirements
of section 3(b) of Executive Order 13084
do not apply to this rule.

P. National'Technology Transfer and
. Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1985.("NTTAA}, Public Law Na.
104~113, section 12(d) {15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities nnless to do so would be
inconsistent with applicable law or

* otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and

business practices) that are developed or

adapted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides

" not to use available and applicable
.- voluntary consensus standards.:

This final rule does not involve
technical standards. Therefore, EPA did
not consider the use of any voluntary
consensus standards.

Q. Executive Order 13132 on
Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,

©.19890), requires ' EPA‘to-develop:an -
- accountable process to ensure - . :

“meaningful and timely -input»bj State

and local officials in'the'devélopment of -
- regulatory policies that have federalism.
¢ implications.” *“‘Policies that’have -

federalism implications” is defined in
the Executive Order to.include
regulations that have:‘‘substantial direct

-effects on the States, on the relationship

between the national government and
the States, or.on‘the-distribution-of - - -
power and responsibilities. among the
various levels of government.” -

Under section-6 of Executive Order
13132, EPA may not issue a regulation

--that has federalism implications, that

imposes substantial direct compliance
costs, and that is not required by statute,
unless the Federal government provides
the funds necessary to pay.the direct
compliance costs incurred by State and
local governments, or EPA consults with
State-and local officials-early in‘the
process of developing the proposed
regulation. EPA-also may.not issue a
regulation that has federalism -
implications and that preempts State
law, unless the Agency consults with
State.and local officials early in the
process of developing the proposed
ation.

This final rule does not have

federalism implications. It will not have

- substantial direct effects on the States,

on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of governiment, as specified in
Executive Order.13132. The rule does
not affect the nature of the relationship
between EPA and States generally, for
the rule only applies to water bodies in
Californie. Further, the rule will not
substantially affect the relationship of
EPA and the State of California, or the

distribution of power or responsibilities °

between EPA and the State. The rule
does not alter the State's authority to".
issue NPDES permits or the State's

" considerable discretion in implementing

these criteria. The rule simply
implements Clean Water Act section
303(c)(2}(B) requiring numeric ambient
water quality criteria for which EPA has
issued section 304(a) recommended
criteria in a manner that is consistent

“with pfeﬁoﬁs' regixlafofy gu.ldance that

the Agency has issued to implement
CWA section 303(c)(2)(B). Further, this
rule does.not preclude the State from
adopting water quality standards that
meet the requirements of the CWA.
Thus, the requirements.of section 6 of
the Executive Order:.do not: apply to this
rule.

Although section 6 of Execuhve Order
13132 does.not.apply to:this rule, EPA

' “did consult-with State and local
.government representatives in . - o
~.developing this rule. EPA and:the State . .+ -

reached .an agreement that to best utilize

- :its respective resources, EPA-would

promulgate water quality criteria and

the State would concurrently workon a ..
planto implement the criteria..Since the
proposal-of this rule, EPA has kept State
officials fully informed of changes to the

- . proposal..EPA-has continued to invite-

comment from:the State.on'these
changes. EPA believes that'the final CTR
incorporates comments from State
officials and staff :

R. Executive Order 13045 on Pfotectmn

. of Children From Environmental Henlth

Risks and Safety Risks .

Executive Order 13045: ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks"” (62 FR 19885,
April 23,1997) applies to-any rule that:

. {1)'Is determined to be “‘economically

significant” as-defined under Executive
Order 12866, and {2)-concerns an .
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety-effects of
the planned rule on children, and

- explain‘'why the planned regulation is

preferable to other potentially effective
and reasonably feasible alternatwes
considered by the Agency.”

While this final rule is not subject to
the Executive Order because it is not
economically significant as defined in
Executive Order 12866, we nonetheless
have reason to believe that the
environmental health or safety risk
addressed by this action may'have.a
disproportionate effect on children. As
a matter of EPA policy, we therefore
have assessed the environmental health
or safety effects of ambient water quality
criteria on children, The results of this
assessment are conteined in section F.3.,
Human Health Criteria.

List of Subjscts in 40 CFR Part 131

Environmental protection, Indians—
lands, Intergovernmental relations,
Reporting and recardkeeping
requirements, Water pollution control.
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Dated: April 27, 2000 i
Cnrol Browner. -
Admiriistrator. "

" iFor the reasons set out in the

preamble; part. 131 6f chapter 1 of title

40 of the.Code.of Federal Regulanons is
amended .as.follows:

PART 131—WATER QUALITY
STANDARDS

1. The. aut.honty citation for part 131
contmuas to read as. followa :

Authority 33 U S .C.. 1251 et seq

Subpart D—[Amended]

2. Section’'131.38 is added to subpart
D to read as follows:

--§131.38. . .Establishment.of Numeric Criteria .

for Priority Toxic. Pollutants for the State of
Callfomnia. .

(a) Scope. Th.ls sectmn promulgates '
criteria for priarity toxic pollutants in

waters .andenclosed bays and astuanes

" "This!section:dlso:contains a complmnce

schedule, provision.-

(b)(1) Criteria for Priority Toxm
Pollutants in the State of California as
described in the followmg table:

BILLING cobe BBGHD-P

the State of California for m]and surface . )
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. A - B c . D. :
o Freshwater Saltwater Human Health
(10 risk for carcinogens)
For consumption of:
# Compound " CAS Critarion Criterion Criterion Cdteribn Water & Organisms
Number Maximum Continuous Maximum Continuous Organisms ‘Only
Conc.® Conc. ® Conc. ¢ Conc.® (ug/l) {uo/l)
B1 B2 c1 c2 D1 D2
1.’Antimony 7440380 | . - - ) 14as 4300 a,t
| 2. Arsenic® | 7440382 |- 340imw | 150imw 69i,m 36im -

1 3. Beryllium 7440417 1T : n n
4, Cadmium ® 7440439 | 4.3eimwx | 22eimw T 42im 9.3im n n
5a. Chramium (Ii1) 16065831 550 el m,0 | 180e,\lm.0 n n
5b. Chromium (Vi)® 18540299 16i,mw 11imw 1100 i,m &0im n n
6. Copper® . 7440508 13gimwx | .8.0eimw. 4.8i,m 3.1im 1300 ‘

7. Lead® 7439921 65e,i.m 2.5eim 2101,m 8.1 im n n
8. Mercury ® 7438976 [Reserved] {Reserved] | [Reserved] | [Reserved) 0.050 a 0.051a
9. Nickel * 7440020 470 el mw 52 e,i,m,w 74i,m 8.2im 6102 4800 a
10. Seienium ® - 7782492 | [Reserved] p 5.0q 290 1im | 71i.m n n
11, Sliver®, 7440224 34eim 190m -
12. Thaliium 7440280 | 1.7as 63at
13. Zinc® 7440666 120 | 120 edmw 80 i,m 81im
e,l.mw,x
14. Cyanide ® 57125 220 520 1r ire 700 & 220,000 a,j
15. Asbestos 1332214 7,000,000
fibers/L k,s

16. 2,3.7,B-TCD[_I_) {Dioxin) 1746016 0.000000013 | 0.000000014

: - c c
17. Acrolein 107028 320s 780t
18. Acrylonitrile 107131 0.059a,cs 0.66 a,c.t
19. Benzene 71432 12ac 71 8¢t
20. Bromoform 75252 43ac 360a,c
21. Carbon Tetrachioride 56235 - 0.253,c.5 4.43act
22. Chiorobenzene 105907’ 680 a,s 21,000 a,j t
23. Chiorodibromomethane 124481 0.401 a,c 3ac
24. Chioroethane 75003
25. 2-Chloroethyiviny! Ether 110758
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|26- Chlorborm: - = o 2| e o) Reserved | Raserves]
zi A.Ib‘i'&il‘nfobrsﬁibmemane : - " 0.868c 1 " 45 e
1 28, .3-Dichloroethane sz | - '
26, 1,2:Dichlorosthane - 107082 | 0;55‘ a.é;a ) 199 act
30. ,1+Dichlorosthylene " ysasa’ - 0057868 | Py
31 ‘%1 2-Dichloropropans 7ees;| 052a { ’?39;
32 13-chhloropropylene “»542‘7‘56'~ ) ) 1088’ * 1,700,
33. Ethylbenzene 10041"53 ' A ;3.109‘:3”,5":' 05000 &t
| 34.-Methyl Brorfi’ld(e_v C T7asael| ERaa _——
| 35 Methyi Chioride .. . »
: '.'1 ,iéﬁéMdthyién‘e Chioride - - - - T 1s00 g nE
| 37, 1.1,2,2:Tetrachioroethane el e
138, Tetrachloroethylene. 127184°
~|'80. Toluene K e " 108883! ”"
40, 12-Trans-chhIcroethylene 156605,~ o
| 141419 9 Trichioroethane 71856" -
|42, 2-Trich|oroethane 78005 -
143, Trichioroethytene 78016 i
44 :Vinyl Chlorlde o 75014
45:2-Chiorophenol. . 92578
46...2,4-Dichlorophenol - 120832
|47 24:Dimethyiphenol -: | 105678
1| 48:2:Methyled, s-olnnrophenol T saas21
{49, 2:4:Dinltrophenol . §1285 -
- | 50. 2-Nitrophenai - " 8755
|51, 4-Niophenot 100027 |
* 52. 3-Méthyl4-Chiorophend " 59507
|/3. Pentachiorophenol 87885 19w | 15w
| 54.Phencl A”mmassz T
| 55. 2:4,6-Trichiorophenol ...B8062

"'56."Acénaphthena

|- -B3329.

57, Acenaphthylene .208968-.. - : S R
TP N N N S 96008 | 110,008

58.“Anthracene
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59;,B,epzi_dine . 92875 0.00012a,.c,s ‘| 0.00054 ac,t
60. Benzo(a)Anthracene 58553 _ 0.0044 a,c 0.048a,c
61, Bénzo(a)Pyrene : 50328 0.0044 a,c -0.048 a,c
62. ~Benzo(b)Fiuoranthene 205902 0.0044'a.c" - 0.0482a,c
€3. Benzo(ghl)Perylene .. 191242 7
84. Benza(k)Fluoranthene .. 207089 0.0044ac|] 0.049ac:
g5, Bis(2-.Ch|oroe’thdxy)Methéne | a1e11 _

1867 Bis(2:Chioroethyl)Ether' .. :| . ..111444 D031acs.| idact|
B7. Bis(2-Chloroisopropyl)Ether ...|. 39638329 . 14008 ‘| 170,000 a,t
68. .Bis(2-Ethylhexyl)Phthalate . . | .117817. 182,08 5.9a,ct
89, 4-Bromopheny! Phenyl Ether | 101553 }

70. Butytbenzy! Phthatate . 85687 .. . .3000a|  5200a . -
'71..2-Chioronaphthalene . ‘91587, 17008 43008
72. 4-Chlorophenyl Phenyl Ether | 7005723 | '

73, Chrysene .. . . 218019 0.0044a,c |  0.049ac
-74.. Dibenzo(a,h)Anthracene 53703 | . 0.0044 a,c 0.048 a,c
75.1,2 Dichlordb'en_zene 95501 | ‘ 2,7002° | 17,000a°
:76. 1,3 Dichlorobenzene .. 541731, 400 2,600
77. 1,4 Dichiorobenzene 106467 -400 2,600
-78. 3,3-Dichiorobenzidine. 01841 . 0.04:a,cs ~0.077 a,c.t-
79. Diethyl Phthalate . BA4BB2 2300025 | 120,000a,t
-80. Dimethy! Phthalate 131113 313,000s | 2,900,000t
81. Di-n-Buty| Phthalate 84742 2,7008,s 12,000 a,t
.B2..2 4-Dinitrotoluane 121142 0.11 c.s. Bict.
83.-2,6-Dinitrotoluene 606202

84..Di-n-Octyl Phthaiate 117840

85...1,2-Diphenylhydrazine 122667 0.040acs | 05430
86. Fluoranthene 206440 3002 370a
87. Fluorene 86737 1,300a 14,0002
88, Hexachlorobenzene 118741 0.00075ac | 0.00077ac
89. Hexachiorobutadiene 87683 044208 503t
90;. Hexach\ordcyc\opemadiene TT474 ' 240as 17,000 aj,t
91, Hexachloroethane 67721 1.9a,.cs 8.8 ac.t




B i A 00

" | 110.4,4-DDD

1415, Endrin ;"

*|" 116, Endrin-Aideryde .

'| 100, 4.4-DDE -
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| ©2..Indeno(1,2,3-cd) Pyrane.

i i1o3308 |

.0.0044ac:|..

~B3.-1spphorone:

78591

84..Naphthaiene

1 -91203

“'Bid.cs -

+ 800Gt

1| 95, Nitobenzene

- .'9'"8953 o

. ' i17,43‘.s'

" g27se

ocoomars |

1} O

1 1621847

A %6:0(‘)5?3

| 88, N-Nitrosodiphenylamine . .|

,BB306 |-

. .=.5..(‘)':a,c,s"lf

. Caonefael e . o
+88. Phenanthrene  ;; .. oo ]

485018

Vade AL
yrene. -

T,

Trichiorabenzene - . |

£0:00013'3,¢

- :‘zo;opggfa;c:;z ER

A) L ontaei] -

<9 0,019

| 407, Chiordans . .. -

52 -oi000s7-8c |

1 108. 44007

111.:Dieldrin

‘0.086w | <707

| #12.elpha-Endosulfan. .

‘0.086,9

113. beta-Endosuifan - - ;-

; 0.0569 N AP

| 144 Endosuttan Sutfate .. .. ;

" 0.036W .|

0.0038 ¢ |’

S70.0038g.|

' 0014u L

W

AR SO N

" |.126. Toxaphene s |

0737

/| 8001352 |

Tk
5

" 0.0002 -

40.00075.8,¢-

. | Total Number.of Criteria ® 22 21, 20 o " g0}
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*Faotnotes to Tablé ir Parargraph (b)(1):

- -a,Criteria revised to reflect the Agency q1* =

or RiD, as contained in the Integrated Risk

- rInformation ‘System (IRIS) as of October 1,
1996: The fish tissue bioconcentration factor
-(BCF) from the 1980 documents was reta.med
in each case.

b. Criteria-apply to Californie waters except
for those waters subject to objectives in
Tables M-2A and I[I=2B of the :San Francisco
~ Regional Water Quality Control Board's

(SFRWQCB) 1986 Basin Plan, that were .
adopted by the: SFRWQCB and the’ State

Water Resources Control-Boerd; approved by :

EPA, and which continue to apply. .
;- c..Criteria-are ‘based -on:carcinogenicity-of *
10 (-6) risk.

-d. Criteria-Maximum Concantratmn (CMC)
equals the-highest concentration of &
pollutant to-which-aquatic life-can be
exposed for a short period ‘of time without
deleterious-effects. Criteria Continuous -
Concentration (CCC):equals the-highest

tration.of a pollutant to-which-aquatic -
o an be oot for ond e . .permit authorities should address these .

-life.can -be exposed. for.an extended period
of time (4.days) without delsterious sffects.
ug/L equals micrograms per liter.

e. Freshwater.aguatic life criteria for metals
are expressed as a function -of total hardness
(mg/L) in the water body. The equations.are
provided in matrix at paragraph (b)(2) of this
section. Values displayed above in the matrix
correspond to a:total hardness of 100 mg/l.

f. Freshwater aquatic life criteria for .
pentachlorophenol are expressed as e
function of pH, and are calculated.as follows:
. Values displayed sbove in the matrix

correspond to a pH of 7.6. CMC =
exp(1.005(pH) —4.868). CCC =
exp(1.005(pH) —5:134). .

g. This criterion is based on 304(&) aquatu:
life criterion issued in 1980, and was issued
in one of the following documents: Aldrin/
Dieldrin (EPA 440/5-80-019), Chlordane
{EPA 440/5-80-027), DDT (EPA 440/5-80~
038), Endosulfan {EPA 440/5-80-046),
Endrin (EPA 440/5-80-047), Heptachlor

" (440/5~80~052), Hexachlorocyclohexane
(EPA 440/5-80<054), Silver (EPA 440/5-80—
071). The-Minimum Data Requirements and
derivation procedurés were different in the

1980 Guidelines then in the 1885 Guidelines.

For examplé, a‘CMC"' derived using the
1980 Guidelines was derived to'be used as-
an instantaneous maximum. If assessment is
to be done using an averaging period, the
values given:should be divided by*2 to obtain -
a'value that is more comparable to a CMC ™~ -~
derived using the 1985 Guidelines.

h. These totals simply sum the criteria in
each column. For aquatic life, there are 23
priority toxic pollutants with sometype of
freshwater or saltwater, acute or chronic
criteria. For human health, therse are 82
priority toxic pollutants with either “water +
organism’ or "‘organism only” criteria. Note
that these totals count chromium as one
pollutant even though EPA has developed
criteria based on two valence states. In the
matrix, EPA has assigned numbers 5a and 5b
to the criteria for chromium to reflect the fact
that the list of 126 priority pollutants
includes only & single listing for chromium.

1. Criteria for these metals are expressed as
a function of the water-effect ratio, WER, as
defined in paragraph (c) of this section. CMC

o = rolumn B1 or Cl value x WER; CCC =
.column B2.or C2 value xWER, *. -

[ ithe MCL."
. [Reserved]

- factors in § 131.36(b)(1) and.(2).

j'No criterion for protection of human

- ‘health from consumption of aquatic

organisms {excluding water) was presented
in- the ‘1980 criteria document or-in-the 1886

" Quality Criteria for Water..Nevertheless,
-gufficient information was-presented in the

1980 document to allow a-calculation of a

criterion, even though the results of such & -

calculation were not shown i the document.
. k. The. CWA 304(8) cntenon for esbestos is

m.. These freshwater and saltwater cntena

.:. for.metals are expressed.in-terms.of the .. -
‘dissolved fraction of the metal in the water
.column, Criterion values.were.celculated by ..
"using EPA's Clean Water Act.304(a) guidance

. ..values (described in.the.total recoverable. . .

fraction) and then applying the conversion

" n.EPA is not promulgating buman —heelth
criteria for these contaminants.. However,

contaminants in NPDES permit actions using
the State's existing narrative m'itena for
toxics.

0. These criteria were pmmulgated for
specific waters in California in the National
Toxics Rule (“NTR"}, at § 131.36. The
specific waters to which the NTR criteria

- apply include: Waters of the State defined as
. bays or estuaries and waters of the State

defined as inland, i.e., all surface waters of
the State not ocean waters. These waters
specifically include the San Francisco Bay
upstream to-and including'Suisun Bay and
the Sacramento-San Joaquin Delta. This

_section does not apply instead of the NTR for

this criterion.

P. A criterion of 20 ug/l was promulgated
for specific waters in California in ‘the NTR
and was promulgated in the total recoverable
form. The specific waters to which the NTR
critarion applies include: Waters of the San
Francisco Bay upstream to and including

_ Suisun Bay and the Sacramento-San Joaguin

Delta; and waters of Salt Slough, Mud Slough
(north) and the San joaquin River, Seck Dam
to the mouth of the Merced River. This
section does not apply instead of the NTR for

"this criterion. The State of California adopted

and EPA approved a site specific criterion for
the San Joaquin River, mouth of Merced to
Vernalis; therefore, this section does not
apply to these waters.

q. This criterion is expressed in'the total
recoverable form. This criterion was
promulgated for specific waters in California
in the NTR and was promulgated in the total
recoverable form. The specific waters to
which the NTR criterion epplies include:
Waters of the San Francisco Bay upstream to
and including Suisun Bay and the
Sacramento-San Joaquin Delte; and waters of
Salt Slough, Mud Slough (north) and the San
Joaquin River, Sack Dam to Vernalis. This
criterion does not apply instead of the NTR
for these waters. This criterion applies to
additional waters of the. United States in the
State of California pursuant to 40 CFR
131.38(c). The State of California adopted
and EPA approved a site-specific criterion for
thie Grassland Water District, San Luis
National Wildlife Refuge, and the Los Banos

: : “State Wildlife Refuge; therefore, tlns cntenon

‘does not apply to these waters.

1. These criteria were promulgated for
specific waters in California in the NTR. The
specific waters to which the NTR criteria
apply include: Waters of the State defined as

" "bays or estuaries including'the Sen Francisco

Bay upstieam to and including Suisun Bay

. .nd the Sacramento-San Joaquin Delta. This
‘section ‘does not apply instead of the NTR for
‘these criteria.

.. .5. These critefia were promulgated for
i'epeciﬁ'c waters in Californie in the'NTR. The
" : gpecific waters to which the’NTR criteria

“apply include: Waters of the Sacramento-Sen. ..~ .

‘Joaquin Delta and waters of the State defined '
- -as-inland ( ie., all surface waters of the State
“not bays or estuaries or oceen) that include
‘& MUN use designation. This section -does
" not apply instead of the NTR for these )
* " criteria.

t. These criteria were promulgated for
specific waters in California in the' NTR. The

.:specific waters to which the NTR criteria,
" -epply include: Waters of the State defined as

bays and estuaries including San Francisco

- Bay upstream to and including Suisun Bay

and the Sacramento-San Joaguin Delta; and

" -waters of the State defined asinland (i.e., all

surface waters of the State not bays or

-psmaries or ocean) without 8 MUN use

designation. This section does not apply

‘instead of the NTR for these criteria.

“u. PCBs are a class of chemicals which
include aroclors 1242, 1254, 1221, 1232,
1248, 1260, and 1016, CAS numbers
53469218, 11087681, 11104282,111411865,

12672296, 11096825, end 12674112, .
-respectively. The aquatic life criteria apply to

the sum of this set of seven aroclors.
*v."This criterion epplies to tatal PCBs, ¢.g.,
the sum of all congener or. momer or homolog

-or aroclor analyses.

w. This criterion has been recelculated
pursuant to the 1995 Updates: Water Quality

"Criteria Documents for the Protection of

Aquebc Life in Ambient Water, Office of -

"Water, EPA-820-B-86~001, September 1996.

Soee also Great Lakes Water Quality Initiative -

‘Criteria Documents for the Protection of

Aquatic Life in Ambient Water, Office of
Water, EPA-80-B-85-004, March 1995.

.X. The State of California has adopted end
EPA has approved site specific-criteria for the
Sacramento River (and tributeries} above

-Hamilton City; therefore, these criteria do not

apply to these waters.

General Notes to Table in Paragraph (b)(1)

1. The table in-this paragraph: (b)(1) lists all
of EPA’s priority toxic pollutants whether or
not criteria guidance are available. Blank
spaces indicate the absence of national
section 304(a) criteria guidance. Because of
variations in chemical nomenclature systems,
this listing of toxic pollutants does not
duplicate the listing in Appendix A to 40
CFR Part 423-126 Priority Pollutants. EPA
has added the Chemical Abstracts Service
(CAS) registry numbers, which provide a
unique identification for each chemical.

2. The following chemicals have
organoleptic-based criteria recommendations
that are not included on this chart: zinc, 3-
methyl-4-chlorophenol.
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3. Freshwater and saltwater aquatic llfe should be rounded to two sxgniﬁcant : (ir) CCC = WE.R X (Acute C verswn :
c;i:;za apply.as:specified in paragraph' (€)(s) figures: - 7 “Factor)x (exp{mc[1n l
o section. . [i).CMC =:WER x (Acute Conversmn .(har dnass)]+bc})

_ (2) Factors for Calculatmg Matals Factor) x (axp{m[ln - (m) “Table 1 to paragraph (b)(z) of this
Crxtena Fmal CMC. and CCC: values G (hardness)}+b.}) :section: :
Metal - - Ma ba ¢ : to'me .
Cadmiufi ... e 428 ~3,8867 0.7852]| .- -
Copper i 08422° | =1.700" 0.8545.
Chromium (lll) i’ "0:8180 -3.688+ ~0:8180
Lead ... SU 1273, 1.480. 1273 .
Nickel! .0.8460 ' 0.8480 |-
Silver.... ; : 1.72 S I
Zinc: . 0. 8-473 T o473

- Note to Table 1:“The tarm “exp" rapresants the- base ‘@ axponential function

56ni)ar§ion fac-
:tor: (CF) for”~

{CF for-aalt-
wat‘en chronic"
T -‘jcﬂtaﬂal i

" CF for aaltwate.
. acute cﬂterla

'Antimom'; '

LABBNIE ,.....e.

‘Berylllum .

Cadmium

Chromium(Hl) .........

Chromiumi (V1)

COPPeT:iniusioeinsi ideeresed
" Lead....... .

730,960

x#i0:880
0.962:

¥078%:[ - - - .0,

Marcury.

Nickel ... - s snsin

“Siiver

" Thalliim

0897 s

Zinc .

Footnotas to’ Table 2 of Paragraph rsb)(z)
= ‘Cgnversion’ Factors ‘for-chronic mal
- both acute:and.chronic.marine:criteria:’*

‘> Converslon:Factors for:these - pollutanta in frashwatareare hardness dependant CFs re.
bonate (CaCOs).:Other hardness. can;be.used; CFs should be recalculated using the: equauons in table 3 to paragraph (b)(2) o thls sacuon
¢ Bioaccumulative compound and Inappropriate to adjust to parcent dlssolvad o o L

-d EPA has” not pubﬁshed an aquahc I

Note 10 Table 2of Paragraph (b)(z The;
term “Conversion.Factor” represents.the, .
recommendéd.conversion factor for " .7

’.convartmg & miatél criterion’expressed as ‘the

total recoverable' fraction’in‘the - water: column

to’a criterion-éxXpressed-as the’ dissolved

fe criterion value : “ : R

- - (v

T fraction in: the watar column Saa "Oﬁca of

Water Policy.and Tachmcal Guidance:on .

Life"Metals Criteria”; October 1,183, by
Martha G. Prothro‘Acting Assistant %~ -

- Admh:nistrator for'Water- availdble: £rom~Wntar

ne: crltaria are not currantly avallable Convorslo .Factors for acute marine crltaria have been usod for

ourca Cemer. USEPA Maﬂcode RC4100 :

E‘M Street SW, Wnahington. DC”-ZMBO and thel
Interpretation and Implementation of Aquatic nota 10 5131 36(b)(1). o

(v) Table 3 'to ‘pmgraph (b)'(z) of th.ls
secuon

-Acute

S _Chronlc o

Cadmium; ................ |
Lead. ...

CF=1. 136672-—[(ln {hardness)):(0.041838}]. -......c..ou..

| CF = 1.101672={(in' {hardness})(0.041838)] = .~
CF= 1A6293—.—,{(Io’f{hardness})(o;j1_45712)]“‘ o

{c) Apphcabzlxty (1) The critena in-

paragraph (b):of. this-section apply 10 the

" State’s designated uses:cited.in.
paragraph (d) of this section and- apply
concurrently:with any criteria adopted
by the State, except when State. ;.
regulations contain criteria which are

- more stringent for.a particular. parametar

and use, or-exceptas.provided.in
"footnotes p, g, and x.to the table.in
paragraph (b)(1) of this section.

{2) The criteria established in this

. section are subject to the State’s.general

| CF=1.46203—{(in {hardness})(o 145712)] wvrerrsemrsenm,

rules of applicability:in the same:way
and.to the same extent-as are.other .
Federally-adopted and State-adopted

. numeric toxics criteria when applied to
the same use classifications.inclnding
mixing zones, and low flow values.
"below which numeric standards can be
exceeded in flowing fresh waters,

(1) For.all waters with mixing zone
regulations or implementation |,
procedures, the criteria a &ply atthe
‘gppropriate locations within or at the
boundary of the mixing zones;

PP S R

otherwma the. cntena apply throughout
the water body. including at the point of

discharge into the waterbody. .
(ii) The:State shall notuse'a low flow

- value below which numeric standards

can be-exceeded that is-less stringent

‘than the flows in Table 4 to paragraph

(c)(2) of this secuon for streams and
‘rivers.

{iii) Table 4to paragraph [c)(z) of this
-gection: -
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" Criteria " Design fiow (ii) For waters in which the salinity is ratio is generally computed as a specific
i " - pquia] to:0T-greaterthan:10 parts per * ° pollutant’s acute or chronic toxicity
Aquatic Life Acute 1Q100r18B3 thousand 85% or more of the time, the  value measured in water from the site
- Criteria (CMC). applicable criteria are the saltwater covered by the standard, divided by the
Aquatic Life Chronic | 7. Q 10or4B3 criteria in Column C except for

Criteria (CCC).
Human Health Cri-
teria. :

Hannomc Mean Flow

Note to Table 4 of Paragraph (c)(2): 1. CMC

(Criteria Maximum Concentration) is the

water quality criterid toiprotect against dcute = =

effects in aquatic life and is the highest

instream concentration of a priority toxic

- -pollutant consisting of & short-term average. .

not to be exceeded more than once every

three years on theaverage. -
2.:CCC-(Continuous Criteria Concantrntmn]

is the'water quality criteria to protect against .

chronic effects in aguatic life and is the - -
highsest in stream concentration of a priority
toxic pollutant consisting of a 4-day average
‘not to be exceeded more than once every

- three years on the average. =

3.1 Q 10 is the:lowest one day flow with
an average recurrence frequency of once in
10 years determined hydrologically, . -

4.1 B 3 is biologically based and indicates
an allowable exceedance of once every3
yoars. It is.determined by EPA's
computerized method (DFLOW model).

5.7 Q 10 is the lowest average 7
consecutive day low flow with an average
recurrence frequency-of once in 10 years
determined hydrologically.

6. 4 B 3 is biologically based and indicates
an allowable exceedence for 4 consecutive
days once every 3 years, It is detarmined by
EPA's computenzad method (DFLOW
model). "

(iv) If the State does not have such &
low flow value below which numeric
standards do not apply, then the criteria
included inparagraph (d) of this section
apply at all flows.

(v) If the CMC short-term averaging
period, the CCC four-day averaging -
period, or once in three-year frequency
is inappropriate for a criterion or the
site to which a criterion applies, the
State may apply to EPA for approval of
an alternative.averaging period,
frequency, and related design flow. The
State must submit to EPA the bases for
any alternative averaging period,
frequency, and related design flow.
Before approving any change, EPA will
publish for public comment; a
document proposing the change.

{3) The freshwater and saltwater
aquatic life criteria in the matrix in
paragraph (b)(1) of this section apply as
follows:

(i) For waters in which the salinity is
equal to or less than 1 part per thousand
95% or more of the time, the applicable
criteria are the freshwater criteria in
Column B;

selenium in the San Francisco Bay
estuary where the applicable criteria are
the freshwater criteria in Column B
(refer to footnotes p and q to the table
in paragraph (b){(1) of this section);.and

saltwater criteria if scientifically
defensible information and data .
demonstrate that on-a sxte-specxﬁc basis

- the biology of the waterbody is
‘dominated by freshwater aquatic life

and that freshwater criteria are more
appropriate; or conversely, the biology
of the water body is dominated by

saltwater equatic life and that saitwater

criteria are more appropriate: Before
approving any change, EPA will publish
for public comment a document
proposing the change.

{4) Application of metals.criteria. (i)
For purposes of calculating freshwater

. .aquatic life criteria for metals.from the

equations in paragraph {b)(2) of this

-gection, for waters with a hardness of

400 mg/] or less as calcium carbonate,

" the actual ambient hardness of the

surface water shall be used in those
equations. For waters with a hardness of
over 400 mg/] as calcium carbonate, a

.hardness of 400 mg/] as calcium

carbonate shall be used with a default
Water-Effect Ratio (WER) of 1, or the
actual hardness of the ambient surface
water shall be used with a WER. The
same provisions apply for calculating
the metals criteria for the comparisons
provided forin paragraph (c)(3)(iii) of
this section. :

(ii) The hardness values used shall be
consistent with the design discharge
conditions established in paragraph
(c)(2)-of this section for design flows
and mixing zones.

(iii) The criteria for metals
(compounds #1—#13 in the table in
peragraph (b)(1) of this section) are
expressed as dissolved except where
otherwise noted. For purposes of
calculating aquatic life criteria for
metals from the equations in footnote i
to the table in paragraph (b)(1) of this
section and the equations in paragraph
(b)(2) of this section, the water effect

{iii} For-waters.in-which the:sdlinity -
"is between 1 and 10 parts per thousand

' . s defined in paragrapbs.(c)(3)(i) and. (1)
:.of this section, the -applicable. criteria

. are the more stringent of the ireshwater

" or saltwater criteria. Howeaver, thé ~
~Regional Administrator may approve

" ‘the use of the alternative freshwater or

respective acute or chronic toxicity
value in laboratory dilution water. To
use a water effect ratio other than the
default of 1, the WER must be
determined &s set forth in Interim
Guidance on Determination and Use of
Water Effect Ratios, U.S. EPA Office of

-Water, EPA-B23-B—94~001, February

1994, or alternatively, other

- scientifically defensible methods

adopted by the State as part-of its water

:quality standards program and approved

by EPA. For calculation of criteria using
site-specific values for both the
hardness and the water effect ratio, the
hardness used in the equations in
paragraph {(b}{2) of this section must be

-+determined'as required in parsgraph

(c)(4)(ii) of this section.- Water hardness
must be calculated from the measured
calcium and magnesium ions present,
and the ratio of calcium to magnesium
should be approximately the same in
standard laboratory toxicity testing
water as in the site water. =

(d)(1) Except as specified in paragraph
(d)(3) of this section, ell waters assigned
any aquatic life or human health use
classifications in the Water Quality
Control Plans for the various Basins of
the State (''Basin Plans’) adopted by the
Celifornia State Water-Resources
Control Board (“SWRCB"'), except for
ocean waters covered by the Water
Quality Control Plan for Ocean Waters
of California (“Ocean Plan") adopted by
the SWRCB with resolution Number 90—
27 on March 22, 1990, are subject to the
criterie in paragraph (d)(2) of this

section, without exception. These

criteria apply to waters identified in the
Basin Plans.. More particularly, these
criteria apply to waters identified in the
Basin Plan chapters designating
beneficial uses for waters within the
region. Although the State has adopted
several use designations for each of
these waters, for purposes of this action,
the specific standards to be applied in
paragraph (d)(2) of this section are based
on the presence in all waters of some
aquatic life designation and the
presence or absence of the MUN use
designation (municipal and domestic
supply). (See Basin Plans for more
detailed use definitions.)

(2) The criteria from the table in
paragraph (b)(1) of this section apply to
the water and use classifications defined
in paragraph (d)(1) of this sectior as
follows:
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Water and use classification Applicable criteria

(i) All inland waters of the United. States or enclosed bays
- and estuaries that are waters of the Umted States that in-
clude 8 MUN use designation.

(A) Columns B1 and B2—all pollutants
(B) Columns C1 and C2~—all pollutants
(C) Column D1—all pollutants

.(A) Columns B1 and B2—all pollutants
"(B) Columns C1 and C2—=ll pollutants -

(i) All inland ‘waters of the United States or enclosed bays
~and estuaries that are waters of the United States that do

not include a MUN use designation.

(C) Column D2—all poliutants

(3)'Nothing in this section is intended
to apply instead of specific criteria,
including specific criteria for the San
Francisco Bay estuary, promulgated for

California in the National Toxics Rule at
. § 131.386,

(4) The human health criteria shall be

.applied at the State-adopted 10 (~ 6)
risk level.

_-#(5) Nothing in this section applies to
" waters located in Indian Country

‘(e)Schedules of compliance. (13 Itis

_presumed that new and existing point
~source dischargers will promptly
- - comply with any new or more

restrictive water quality-based effluent

limitations (“WQBELs™) based on the
- 'water quality cntena set forth in this
‘section. '
: [2) When & permit issued on or. after .
.. . iMay.18, 2000 to a new discharger

L _.contains a WQBEL based on water

-guality criteria set forth in paragraph (b)

of this gection, the permittee shall -
comply with such WQBEL upon the

" commencement of the discharge. A new
.discharger is defined as any building,
.-structure, facility, or installation from

""" . 'which there’is or may be a “discharge

-of pollutants" (as defined in 40 CFR
£122.2) to the State of California’s inland
‘gurface waters or enclosed bays and
. "estuaries, the construction of which
" -commences after May 18, 2000.

.exceed one year. If the time necessary
for completion of any requu‘ement is

_(3) Where an existing discharger
reasonably believes that it will be _
infeasible to promptly comply with &
new or more restrictive WQBEL based

"on the water quality criteria set forth in

this section, the discharger may request
approval from the permit issuing

" authority for a schedule of compliance.

{4) A compliance schedule shall :
require compliance with WQBELs based
on water quality criteria set forth in -

_paragraph (b) of this section as soon as

possible, taking into account the .
dischargers’ technical ability to achieve
compliance with such WQBEL.

. (5} If the schedule of compliance

.- exceeds one year from the date of permit

issuance, reissuance or modification,
the schedule shall set forth interim

-Tequirements and dates for their
.achievement. The dates of complstion

between each requirement may not

more than one year and is not readily
divisible into stages for completion, the
permit shall require, at 8 minimum,

" specified dates for annual submission of -

progress reports on the status of interim
requirements.

(6) In no event shall the permit .

_issuing authority approve a schedule of

compliance for a pomt source discharge

which exceeds five years from the date
of permit issuance, reissuance, or
modification, whichever is sooner.

‘Where shorter schedules of compliance
-are prescribed or schedules of

compliance are prohibited by law, those

:provismns shall govern.

“(7) If a schedule of comphance
axceeds the term of a permit, interim

.permit limits effective during the permit
shall be included in the permit and
-addressed in the permit's fact sheet or

statement of basis. The administrative
record for the permit shall reflect final

_permit limits and final compliance

dates. Final compliance dates for final

‘permit limits, which do not occur
- - during the term of the permit, must

occur within five years from the date of

-issuance, reissuance or modxﬁcatmn Of

the permit which initiates the

" - compliance schedule. Where shorter '

schedules of compliance are prescribed

‘or schedules of compliance are _
‘prohibited by law, those provmons

shall govern.
(8) The provisions in this paragraph

{(e), Schedules of compliance, shall

expire on May 18, 2005.

‘[FR Doc, 00-11106 Filed 5-17-00; 8:45 am]
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