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Sent via electronic mail to commentletters@waterboards.ca.gov 
 
SUBJECT:  2010 Integrated Report / Section 303(d) List 
 
Dear State Water Resources Control Board Members: 
 
On behalf of the Bay Area Clean Water Agencies (“BACWA”), thank you for the opportunity to 
comment on the proposed 2010 Integrated Report: Clean Water Act Section 303(d) List of Water 
Quality Limited Segments and Clean Water Act Section 305(b) Assessment of Surface Water Quality 
(“2010 303(d) List”).   BACWA is a joint powers authority whose members own and operate 
publicly-owned treatment works and sanitary sewer systems that, collectively, provide sanitary 
services to over 6.5 million people in the nine county San Francisco Bay Area.  BACWA members 
are public agencies, governed by elected officials and managed by professionals charged with 
protecting the environment and public health. 
 
In 2008, BACWA submitted to the San Francisco Bay Regional Water Quality Control Board 
(“Regional Water Board”) comments on proposed revisions to the 303(d) list of impaired 
waterbodies in the San Francisco Bay Region, which are attached to this letter and incorporated 
herein by reference.  BACWA’s comments offered substantial evidence to support removing 
selenium as an impairing pollutant for the San Francisco Bay.  The Regional Water Board declined to 
delist San Francisco Bay for selenium because a human health advisory for the consumption of Bay-
Delta ducks remains in place, and out of concerns of the impacts of selenium on wildlife and, 
specifically, on diving ducks and sturgeon.  BACWA offers these comments to explain why the 
Regional Water Board’s rationale for concluding that delisting the Bay for selenium is insufficient 
and should be carefully reviewed by the State Water Resources Control Board (“State Board”).  
BACWA believes that the sum of the available evidence indicates that the selenium concentration in 
the Bay is not impairing beneficial uses and therefore this pollutant/waterbody combination should 
be removed from the 2010 303(d) List before adoption by the State Board.   
 

1. Human Health:  Threat to human health from consumption of diving ducks. 
 
In 1987 and 1988 California State Department of Health Services (“DOHS”) issued an interim 
human health advisory for the consumption of diving ducks because tissue samples collected during 
this period exceeded the interim human health screening value of 2.5 μg/g wet weight.  In 2008, the 
California Office of Environmental Health Hazard Assessment (“OEHHA”) (formerly DOHS) 
revised the selenium reference dose and dietary background levels.  Using these new factors and a 
consumption rate of 16 g/day for diving ducks (used in the original advisory), the new screening 
value becomes 14.8 μg/g wet weight.  Recent data, from 2002 and 2005, show that the mean tissue 
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concentrations in diving ducks is well below the screening value calculated using the newly adopted 
reference dose and dietary background levels.   
 
In the response to these comments, the Regional Water Board agreed that application of the new 
exposure assumptions may lead to removal of the advisory, but declined to delist on the grounds that 
the “change in the advisory is not yet in place.”1   Section 3.4 of the State Board’s listing policy 
requires that water segments be placed on the 303(d) List if a health advisory against the 
consumption of an edible resident organism is in place.2  Section 4.4, however, provides that a 
segment may be delisted if either the health advisory has been removed or “the chemical or 
biological contaminant-specific evaluation guideline for tissue is no longer exceeded.”3  In light of 
limited agency resources and OEHHA’s current failure to propose revisions based on new evidence, 
it appears unlikely that the advisory will be revised in the near future.  BACWA, therefore, requests 
that the State Board not wait for OEHHA action.  As shown in BACWA’s 2008 comment letter, new 
exposure assumptions may be used to generate more appropriate screening values which, when 
compared to available tissue data, call into question the appropriateness of listing the Bay for 
selenium based on human health concerns.  
 

2.  Wildlife:  Impact of selenium on diving ducks’ egg hatchability and population decline. 
 
As another basis for denying BACWA’s request, the Regional Water Board cited stakeholder 
concerns that the overall decline in diving duck populations wintering in the Bay Delta may be linked 
to selenium.4   BACWA’s 2008 comments cited multiple peer-reviewed studies showing that the 
selenium burden in San Francisco Bay ducks does not appear to be causing declines in populations of 
diving ducks, or preventing the population from growing.  In response, the Regional Water Board 
failed to offer evidence supporting their concern, and even noted that “the Bay seem[s] to be 
improving and [selenium concentrations] may have a lesser than expected impact on diving ducks.”5  
Continued listing of the Bay on the basis of speculative harm to diving duck populations is 
contradictory to the State Board’s 303(d) listing policy.  
 

3. Wildlife:  Impact to selenium on White Sturgeon growth and reproduction. 
 
Currently, no fish tissue criterion for selenium has been adopted for California.  BACWA’s 2008 
comments contain a discussion of available literature and, based upon a scientific analysis of the data 
in the literature, it appears that an appropriate threshold value for fish tissue should be approximately 
12 µg/g dry weight.  Only three out of forty-four sturgeon tissue samples collected by the San 
Francisco Estuary Institute’s Regional Monitoring Program (“RMP”) have exceeded this value.6  

                                                            
1 San Francisco Bay Regional Water Quality Control Board, Evaluation of Water Quality Conditions for the 
San Francisco Bay Region, Proposed Revisions to Section 303(d) List, Appendix D: Responses to Comments, 
February 2009 (“Reponses to Comments”), pp. 52-53. 
2 California State Water Resources Control Board, Water Quality Control Policy for Developing California’s 
Clean Water Act Section 303(d) List, September 2004, (“Listing Policy”), p. 5. 
3 Listing policy, p. 12. 
4 Responses to Comments, p. 53. 
5 Responses to Comments, p. 53. 
6 The Regional Water Board’s basis for the assertion that seventeen percent of the available data for white 
sturgeon indicate exceedances of the 12 μg/g dry weight threshold is unclear.  BACWA has been able to 
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According to Table 4:1 of the listing policy three exceedances for this sample size warrant that a 
water segment be removed from the 303(d) List.7   
 
The Regional Water Board also noted that the average selenium concentration in sturgeon samples 
(8.6 μg/g dry weight) exceeds the U.S. Environmental Protection Agency’s (“USEPA”) 2004 draft 
wildlife criterion of 7.91 μg/g dry weight, which was rejected by the US Fish and Wildlife Service as 
not being protective of wildlife.  Since 1997, however, selenium concentrations in sturgeon tissue 
collected by the RMP have not exceeded the USEPA draft criterion.  The average concentration in 
muscle tissue collected by the RMP ranged from 5.4 µg/g dry weight in 2000 and 2003, to 6.9 µg/g 
dry weight in 2006, the most recent sampling event (see attached comments).  Moreover, the USEPA 
draft criterion was for juvenile sturgeon and should not be compared to the adult fish tissue samples 
collected in San Francisco Bay.  Based upon the State Water Board’s 1991 Selenium Verification 
Study data, juvenile sturgeon concentrations are expected to be two to three times lower than those in 
adult fish.  Thus, if data were available for juvenile sturgeon in San Francisco Bay, one would expect 
the selenium tissue concentrations to be substantially lower than the draft EPA criterion, based on the 
data available for adult sturgeon.   
 
As a result of the 303(d) listing of selenium, the Regional Water Board and North Bay permittees 
have dedicated more than two years and several millions of dollars of resources to develop a Total 
Maximum Daily Load (“TMDL”).  The work done to date appears to show that river-borne selenium, 
from outside the Regional Water Board’s jurisdiction, dominates loading in the North Bay. At this 
point it appears unlikely that the TMDL will lead to the development of regional management actions 
for selenium in the North Bay.  Similarly, it appears that management actions may be unnecessary 
considering that evidence that San Francisco Bay’s beneficial uses are not being impaired by 
selenium. We respectfully request that, prior to adoption of the 2010 303(d) List, the State Board 
carefully consider BACWA’s 2008 comments and the evidence contained therein, which indicates 
that there is no clear impairment in San Francisco Bay as the result of selenium.   
  
If you have any questions regarding BACWA’s comments, please contact me by e-mail at 
achastain@bacwa.org, or by telephone at (415) 308-5172. 

Sincerely, 

 

Amy Chastain 
Executive Director 
BACWA 

 
Attachment:  BACWA Comments, submitted December 4, 2008. 
 

                                                                                                                                                                                                
review only RMP data, which comprises 44 samples, only seven percent of which were above the 12 μg/g dry 
weight threshold. 
7 Listing Policy, p. 14. 
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