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Mr Charles R. Hoppin, Chairman 03-13-2012
State Water Resources Control Board SWRCB Clerk

P.O. Box 100
Sacramento, CA 95812-0100

RE Low Threat UST Closure Policy

Dear Mr. Hoppin,

T have reviewed the “Low Threat UST Closure Policy” and in my professional judgement
as a certified engineering geologist familiar with seil and groundwater contamination at
UST Sites and other industrial and commercial facilities, the “Low Threat UST Closure
Policy” should not be adopted as it is currently written. The SWRCB already has a number
of policies in place that protect groundwater, as pointed out in the Groundwater Resources
Association (GSA) letter dated November 8, 2011, addressed to Kevin Graves, and entitled
“GRA Comments on Low-threat UST Closure Policy Scoping Document”(attached). The
policies that have previously been adopted stand in stark contrast to the policy being considered
for adoption. This proposed “Low Threat...” policy conflicts with current policy. There are
multiple reasons that this new proposed policy should not be adopted. A few of these include, but
are not limited to: the policy violates many current laws and statutes; the policy ignores and bas
little regard to current and future groundwater uses; the policy conflicts with current DTSC
regulations and guidelines regarding intrusion of carcinogenic soil gas into buildings; the policy
ignores other chemicals of concern in gasoline including TBA, the policy has media specific
criteria that should be in a guidance document such as the California LUFT manual.

Tt is critically important to preserve existing SWRCB policy to protect and preserve California
groundwater and the population of this state. This new policy as proposed does not do that. The
policy seems to support those who stand to financially gain by polluting the environment. The
media specific criteria, which I contend should not be a part of policy but part of some
guidelines, seems to conflict with the judgements of many technical experts whose letters [ have
been able to review. s the legacy of the policy to be that thousands of sites in California will,
for hundreds of years, be contaminated with those contaminants finding their ways to sensitive
receptors such a building occupants, residences, schools, construction workers, groundwater
supply wells, wetlands, creeks, ete. If there is the desire to leave such large masses of gasoline in
the ground, what mechanism is there to ensure that the gasoline fuel does not impact sensitive
receptors known at this time or that will be present in the future? The policy seems short sighted
and spawned by the desire of a few major oil companies, and some other companies to be able to
readily close the many sites that they have contaminated without having to si gnificantly

remediate them.,




. How comfortable would you be living or working on one of these properties where a very large
mass of gasoline is present is the soil and groundwater beneath you? Would you want young
children to grow up on that property? As owner of the groundwater beneath your property (as
recently determined by the Texas supreme court), which is highly contaminated, how do you feel
about that liability you now assume? :

The property may currently be zoned commercial but as you know zoning changes. It is likely
that many of these gas station properties will not be gas stations in 20 years. Many could and
will become commercial properties or condominiums or mixed-use commercial/residential units.
What about water use? Can you predict the needs of the population and the availability of water
in 20 years? Who is to say that groundwater wells will not become more and more important in
areas where groundwater is currently supplied by water companies who import water. If the water
is highly contaminated you cannot economically use it. Is the SWRCB willing to abandon past
policy simply because the USTCF has had some funding issues of late?

Many of the issues regarding soil and groundwater corrective action and USTCF funding can be
solved in ways without adopting the propsed policy. The SWRCB can prioritize sites and work
with the local agencies in a constructive way in an effort to close sites. More sensible, cost-
effective approaches (not most of those proposed in the proposed policy) can be used to bring
cases to closure without sacrificing the safety of our environment and the public. The sacrifice of
our groundwater quality and the safety for the public health is not the way to accomplish the
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. Mz, Kevin Graves

State Water Resources Controf Board
Division of Water Quality

P.Q. Box 100

Sacrameato, CA 95812-G100

Subject: GRA Comments en Low-Threat UST Closure Policy Scoping Document

Drear Mr. Graves,

Submitied hierewith for consideration by the State Water Resources Control Board (State Board) are
comments from the Groundwater Resources Association of Catifornia (GRA) on the Draft Love-Threal
ST Closure Policy (Policy), the associated Low-Threat UST Closure Palicy Scoping Document, and
supporting Technical Justification documents. These comments were prepared by GRA’s Techrical
Comtmittee which is comprised of a volunteer team of groundwater professionals from public and private

sector entities. GRA understands the challenge that the Stale Board is undertaking in standardizing and
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streamlining closures of underground storage lank (UST) fuel cases. We trust that the enclosed comments

will assist the State Board it completing both the CEQA process that began with the Scoping Document
and the final version of the Policy. '

I would also like to take this opportunity to offer the services of GRA’s Technical Commmittee (o assist o1
advise the State Board in its preparation ot review of the Supplemental Environmental Document, the final
Policy, and/or futore groundwater-related documents. GRA’s broad membership of gver 1,200
professionals provides a wealth of sechnical and institutional knowledge of state-wide and local
groundwater issues that the State Board may find to be a valuable resource. If there is an opporiunity or
need where GRA may be of assistance, please do not hesitate to contact Kathy Snelson, Executive Director

of GRA. p

Sincerely,

Ut pan—

William Pipes
President

Kathy Snelson, GRA Fxecutive Director
Tohn McHugh, GRA Technical Committee Co-chair
Bill Motzer, GRA Technical Commitice Co-chair
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GRA Technical Committee Review of the State Water Resources Control Board’s {State
Water Board) Draft Low-Threat Underground Storage Tank (UST) Closure Policy {Closure
Policy) and Low-Threat UST Closure Policy CEQA Scoping Documeit.

Introducticn

The Groundwater Resources Association of California (GRA) provides these comments on
the State Water Resources Control Board {State Water Board) Draft Low-Threat UST
Clasure Policy {Closure Palicy), the associated CEQA Policy Scoping Document and three
supporting Technigal Justification documents related to potential contarninant exposures via
direct contact with soil, groundwater use, and vapor intrusion into buildings that overlie
contaminated soft and groundwater. GRA applauds the State Watar Board's effort to adopt
a policy to clarify and guide the path toward site closure for regulatory staff and the parties
responsible for the investigation and cleanup of underground storage tank (UST) sites. If
adopted, a State Water Board Low-Threat UST Site Closure Policy would not only quide
closure decisions for UST sites that fit the low-threat criteria specified in the Closure Policy,
but would also serve as a general road map to guide the investigation and cleanup of UST
sites that have not yet aitained the [ow-threat criteria specified in the Closure Policy.
Because the Closure Policy would have a far reaching and profound effect on all aspedts of
the investigation, remediation, and closure of UST sites throughout California, the content of

* such a policy must be very carefully considered.

This comment lettar provides general and detailed commients. In general, the CEQA Policy
~ Scoping Document seems to mistakenly conclude that there will be no significant effect of
adopting the Closure Policy. Also, the supporting Technical Justification documents appear
to fail to adequately support certain aspects of the Closure Poficy. The Technical
Justification documents do not fully address the potential threats posed by MTBE and its
significant breakdown product TBA, completely ignores other existing oxygenatesiuel
additives (e.9., TAME, ETBE, DIPE) and the possibility that new fusl additives with greater
volatility and or toxicity might be introduced in the future. Also, one of tha reference
documents that is relied upon and frequently cited in the Technical Justification documents
is the revised Draft Caiifornia LUFT Manual, which is still in draft public-comment form.
GRA recommends that significant supporting documents for the Closure Policy {such as the.
LUFT Manual) should be final public documents: :

Most importantly, despite the State Water Board's best efforts 10 generalize and distill the
evaluation of detailed site-specific data from various UST sites into simple closure criteria, it
is impossible to say, a pricr, that “cases that meet the general and media-specific criteria
established in this policy safisfy the case closure requirements of Health and Safety Code
section 25296.10” and State Water Board's Resolution 92-49, as stated on page 8 of the
Closure Policy under the “Low-Threat Case Closure” heading. This is because of the wide
natural variability between UST sites regarding contaminant plume evolution, vapar
migration, nearest exposure receptors, and potential future development in terms of both
new land use and new water-supply wells. By definition, every UST site will not meet the
statistical norm or even the 95 percentile, and every UST site will not meet the assumed
conditions of the transport modeling simulations conducted in support of the Closure Folicy.
To address these issues, GRA recommends that the Closure Policy be revised to
emphasize the continued need for site-specific interpretation.and evaluation of all data and

information to support rationai UST site closure decisions. N
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While it is appropriate for the State \Water Board to adopt a general policy on low-threat UST
site closures, the level of detail and lack of flexibility in the Closure Policy leads GRA 10
recommena that the Closure Policy be shortened and simplified, eliminating the “media-
specific’ UST site closure criteria while retaining the general call for low-threat sites to be
closed in an orderly manner. We recommend that the media-specific criteria contained in
the Closure Policy should hot be part of a Stats Water Board policy, but rather should be
included in a guidance manual and spegcifically, in the California LUFT Manual. Such an
approach, where State Water Board poficies remain general in nature, and details and
specifics are relegated to regulatory guidance, will help ensure that State Water Board
policies remain relevant and meaningful over a fong period of time. While regulatory
guidance can be more easily revised and updated on a periodic basis, State Water Board
policies typically remain static for decades. '

Draft Low-Threat UST Closure Policy General Comments:

1. Alternate Approach {Page 1, 2™ Paragraph)

“The State Water Board also recognizes that the technical and economic resources
availabie for environmental restoration are limited, and that the highest priority for these
resources must be the protection of human health and environmental receptors.”

An alternate approach for the best management of available agency resources woulld be io
prioritize all of the currently existing sites for allocation of limited resources based on the risk
they pose. This would lead io allocating resources preferentially to cases that are likely to
create the greatest harm. in fact this alternative when appropriately evaluated through
CEQA might actually have more peneficial impacts to human health and the environment
than prioritizing closures that generally pose less risk.

2. Importance of Groundwater '

The scoping document and Glosure Policy should include a discussion of the importance of
groundwater in the State, the factors affecting and/or threatening the water quality of these
waters in the State including leaks from USTs. '

3. Existing Policies _

Though the policy states that it is consistent with existing policies and Regional Water Board
Basin Plans there appear instances where the Closure Policy is in conflict with these
governing documents, For instance, it appears that the Closure Policy would be in confiict
with existing policy Resolution 68-16 “Statement of Policy with Respect to Maintaining High

Quality of Waters in California.” Policy 68-16 states:

“Any activity which produces or may produce a waste or increased volume or concentration
of waste and which discharges or proposes to discharge to existing high quality waters will
be required to meet waste discharge requirements which will result in the best practicable
freatment or control of the discharge necessary fo assure that {a) a poliution or nuisance witf

not oceur and (b) the highest water quality consistent with maximum benefit to the people of
the State will be maintained.”

In addition, the Closure palicy appears be in confiict with existing policy 83-63 “Adoption of
Policy entitled Sources of Drinking Water,” Policy 88-63 states:
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“All surface and ground waters of the State are considered to be suitable, or potentialiy suitable,
for municioal or domestic water supply and should be so designated by the Regional Boards’
with the exception? of:

1. Surface and ground waters where: _

a  The lotal dissolved solids (TDS) exceed 3,000 mg/lL (3, 000 uS/em, electrical conductivity)
and it is not reasonably expected by Regional Boards fo supply a public water system, or

b. There is contamination, either by natural processes or by human activily {unrelsted o
the specific pollution incident), that cannot reasonably be treated for domestic use using either
Best Management Practices or best economically achievabie treatment practices, or

o, The water source does nof provide sufficient waler to supply a single well capable of
producing an average, sustained yiald of 200 gallons per day.”

There is also a potential that the Closure policy would be in conflict with existing policy 92-49
“Policies and Procedures for Investigation and Cleanup and Abatement of Discharges under
Water Code Section 13304.” Policy 82-49 states: _

4 WO Section 13304 requires that any person who has discharged or discharges wasle
into waters of the state in violation of any waste discharge requirement or other order or
prohibition issued by a Regional Water Board or the State Water Board, or who has caused .
or permitted, causes or permits, or threatens to cause or permit any waste fo be discharged

. ordeposited where it is, or probably will be, discharged into the waters of the state and
creates, or threatens to create, a condition of poliution or nuisance may be reqitired fo clean
up the discharge and abate the effects thereof. This section authorizes Regional Waler
Boards to require complete cleanup of all waste discharged and restoration of affected water
to background conditions (i.¢., the water quality that existed before the discharge). The term
waste discharge requirements incluties those which implement the National Follutant

Discharge FElimination Systern;”
Policy 92-48 did put forth a “containment zone poficy” that st_ated:"

=26. It is not the intent of the State or Regional Water Boards fo affow dischargers, whose
actions have caused, permitied, or threaten fo cause or permit conditions of poffution, to
avcid responsibilities for cleanup. However, in some cases, attainment of applicable water
quality objectives for ground water cannot reasonably be achieved. In these cases, the State
Water Board determines that estabfishment of a containment zone is appropiiate and
consistent with the maximum benefit to the people of the State if applicable requirements
contained in the Policy are satisfied. The establishment of a containment zone does not limit
or supersede obligations or liabilities that may arise under other laws;”

And

“H. Consider the designation of containment zones notwithstanding any other provision of
this or other policies or regulations which require cleanup to water quality objectives. A
containment zone is defined as a specific portion of a water bearing unit where the Regional
Water Board finds, pursuant to Section lILH. of this policy, it is unreasonable to remediate to
the level that achieves water quality objectives. The discharger is required to take all actions
necessary to prevent the migration of poliutants beyond the boundaries of the containment
sone in concentrations which exceed water quality objectives. The discharger must verify
containment with an approved monitoringprogram and must provide reasonable mitigation
measures to compensate for any significant adverse environmental impacts atiributable to

the discharge.” L
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Note the containment zone designation is an option avaiiable to dischargers instead of site

closure; however it requires the discharger 1o both monitor groundwater quality and provide
mitigation for significant adverse environmental impacts. The proposed Closure Policy will

have neither of these conditions. '

4. Future Conditions : |
The Closure Policy does not address future conditions that may redefine the understanding

of the harm the fuel hydrocarbons present to health or the environment.  Some of the
conditions that may change are groundwater flow, chemistry of fuel, and the use of
groundwater. These potential changes are described further in the specific comments

balow.

In the groundwater media specific section, the fourth paragraph describes how this Closure
Policy relies on natural attenuation to completely remediate the contamination ina
reasonable amount of time, of decades to hundreds of years as stated by the State Water
Board, prior to the water being needed.

Draft Low-Threat UST Closure Policy Specific Comments

- 1. Chemicals Representing Fuels '

List of chemicals chosen to represent fugls and the risk fuels pose should be guarititatively

evaluated and presented. The threatto health and the environment posed by these

chemicals is a function of prevalence, toxicity and fate and transport. The ranking of .

_ chemicals based on these criteria would provide a systematic and objective basis for
indicator chemicals. Also the potential threat these chemicals pose should be evaluated for

all beneficial uses. For example benzene is most toxicto humans but not necessarily to
other life forms. Besides the initial chemicals present in fuel, degradation-by-products '
should afso be included. Notably, TBA which forms from MTBE should be addressed in the
Closure Policy. Furthermore the chemical composition of gasaline has changed in recent
years to include mere sthanol. Recent studies regarding the impacts of ethanol-blended,
fuel formulations on plume migration and on degradation rates of other fuel constituents
(Mackay et. al., 2006 and 2007) shouid be included in the analysis for low threat criteria as
these studies show that the fuels constituents like MTBE may have a decreased
biodegradation rate as ethanol is preferentially metabolized.

2. Site Conceptual Model : :
This policy recognizes that some petroleum-release sites may possess uhique attributes and
that some site specific conditions may make the application of policy criteria inappropriate. It
is impossible to completely capture those sets of attributes that may render a site ineligible
for closure based on this low-threat policy. This policy relies on an accurate and complste.
site characterization being performed and the use of the site conceptual model to identify
the special attributes that would require specific attention prior to the application cf low-
threat criteria by all parties inveolved. :

The last paragraph of the Criteria for Low-Threat Case Closure states the regulator must
rely upon the site conceptual mode! to identify unigue attributes that may render a site
ineligible for closure based on the policy. There exists the potential that the responsible .. ~
party or its agent may want to minimize the effort required to create the site conceptual
modsl. Specifically they may be reluctant to search for and incorporate any unique site
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attributes into the site conceptual model that may jeopardize closure. The policy limits the
regulator to use the respongible party’s, or its agent's, site conceptual model for
identification of unique attributes. This appears to change the historic roles of
responsibilities from the entity responsible for the contamination to the public as represented
by regulators to adequately evaluate the contamination and justify why it is not a threat {o
the public and the environment. This situation should be rectified by modifying the
paragraph to make the responsible party and its agent responsible for identification and
incorporation of important {as determined by the regulatory agency) unigue site attributes
into the site conceptua! modet. Since sife conceptual models can vary in quality and scope
_a standard should be used, such as ASTM E 1688 - 95(2008) Standard Guide for

Developing Conceptual Site Models for Contaminated Sites. :

The description of conceptual model development on page 4 of the draft policy should be
expanded to specify the need to identify all welis both active and inactive (not just pumping},
Jocated within the plume arsa where residual contamination is to be left.in place (and 2
reasonable distance down gradient]. Each identified well should be inspected and assessed
far the patential for the well to act as a conduit for cross contarmination of aquifers when not
pumping, and when active 1o influence the transport of contaminants beyond the plume
boundary. This assessment should include the review of administrative and operating data
for the well including, but not limited to Driller Reports, permits for drilling and operating the
welt and well performance data. Where possible, well jocations should be verified in the field
and inspected. Specific data on each existing well should be gathered to support the
assessment. The specific data for each inspected well should include, but not be limited to:
the geographical coordinates (Latitude/Longitude and elevation using sub- meter acclracy
Geographic Positioning System (GPS) technology); physical description as built with
modifications; geophysical logs, static water level: the results of available pump tests (well
drawdown); chemical sampling; and in well flow direction and velocity under non-pumping

conditions.
3 Protection of Existing Wells (Page 2, 2 paragraph)

“3. The unauthofized release is located within the service area of a public water
system _

This policy Is protective of axisting water supply wells. New water supply wells are unlikely to
e installed in the shallow groundwater near former UST release sites. However, it is difficult
to predict, on a statewide basis, where new wells will be installed, particularly in rural areas
that are undergoing new development. This policy is fimited lo areas with available public
drinking water supplies fo reduce the likelihood that new wells in developing areas wifl be
inadvertently impacted by residual petroleum in groundwater. Case closure outside of areas
with a public water supply should be evaluated hased upon this policy and a site specific
avaluation of developing water supplies in the area.”

The first sentence “This policy is protective of existing water supply wells” is not compleiely
true since the distance between the groundwater plume and supply wells —does not consider
future changes in production rates from existing wells and the subsequent changes in
groundwater direction and flow potentially creating conditions that would impact a supply
well. Existing wells or well fields may produce water at a new rate due to cessation (based
on water quality degradation of inefficient well performance), increased demand or
increased production capacity (after well rehabifitation).
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The third sentence though focused on rural areas is appiicable tc ali areas: “However, it is
difficult to predict, on a sfatewide basis, where new wells will be instalied, particufarly in rural
areas that are undergoing new development.” Therefore the required “site specific
evaluation of developing water supplies in the area” should be conducted for all case

closures regardless of area.

Lastly the Closure Policy speaks only to water supply wells; however, other production wells
exist and water impacted by petroleum releases may impair the quality needed by the
operator. For example dewaiering wells that discharge water to a water body, storm drain
or sewer line may require additional treatrment or be prohibited from discharge based on

permit stipulations or regulatory direction.

4 Justification for Closure Request (Page 2, 5 paragraph)

“Deriodically, or at the request of the responsibie party or party conducting the corrective
action, the regulatory agency shall conduct a review to determine whether the site mests the
criteria contained in this policy.” This sentence implies that a responsible party of their agent
could request the regufator to review the site for closure under this policy even though sites
- conditions have not been met. This sentence should include a phrase which obligates the
responsible party and their agent to have justified that the site qualifies with each of the
general and media-specific criteria prior to requesting closure under the policy. '

5. UselCitation of “in-Press” References .
The foliowing references cited in the document only became available to us on November 7,
2011 too late t6 consider for the scoping document comment deadfine, November 8, 2011

Kamath, R., J.A. Connor, T.E. McHugh, A. Nemir, M.P. Lee and A.J. Ryan, it press. Use of
Jong-term monitoring data to evaluate benzene, MTBE and TBA piume behavior in
groundwater at retail gasoline sifes. Journal of Environmental Engineering. (Accepted for
publication on June 15, 2011) ' '

Witliams, P.R.D., in press. MTBE in California’s public drinking water wells: Have past
predictions come ;‘me? Environmental Forensics. (Accepted for publication on June 4, 2011)

The use of technical references which are not available to reviewers in a timely manner
does not allow the appropriateness of the referenices to the statements in the policy to be

verified.

5. References : _

The list of technical reporis/referénces is minimal and contains no important and critical
references from the USGS or USEPA. Important references, such as the December 8, 1995,
Wait Petit memo and Region 2's {San Francisco Bay) January 5, 19€8, Supplemental
Instructions, were omitted.

MTBE a chemical compound in fuels became a major problem to UST stakeholders in
California during in the late 1990s yet important reference are missing from the pelicy —
MTRE. At a minimum, the following MTBE references should be reviewed incorporated in
the policy and as appropriate included in the references:

o The June 11, 1898, Lawrence Livermore Nationa! Laboratory (LLNL) report titled: An
Evaluation of MTBE Impacts to California Groundwater Resources.

o The 1998 University of California, Davis report titled: Impacts of MTBE on Calfifornia
Groundwater, a report to the Governor and { egislature of the Stafe of Califarhia.
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o The October 13, 1998, ‘memorandum from staff toxicologist Ravi Aralznantham, Ph.D. to
tave Morse, Chief of the Toxics Cleanup Division of the San Francisco Bay Regional Water

Quality Control Board, tiled: Technical Rationale and Recommendation {0 Eliminate the

Use of Methyl tertiary Butyl Ether (MEBE) and Similar Oxygenates to Maintain Existing and

Future Groundwater Beneficial Uses. _

e Kolhatkar. R., J. Wilson, and L.E. Dunlap. 5000, Evaluating Natural Biodegradation of

MTBE at Multiple UST Sites. In orocsedings of the Conference on-Petroleum Hydrocarbons

and Organic Chemicats in Ground Water. National Ground Water Association/APl, Houston,

TX, November 15-17. pp. 32-49. _

o MTBE Contamination in Groundwater. Identifying and Addressing the Problem. May 21,

2002. House of Representatives, Committee on Energy and Commerce, Subcommittee on

Environment and Hazardous Materials, Washington, DC. '

¢ The June 8, 2005, document from the State Water Resources Control Board titled:

Guidelines for Investigation and Cleanup of MTBE and Other Ether-Based Oxygenates.

e USGS: hitp:/sd.water.usgs.qov/naw alvoens/mibe/bib/hito.elu- S

in.org/contaminantfocus/defautt, focus/sec/Methyl_Tertiary Butyl Ether %28MTBEY%29/cal/

Environmenial_Qccurrence/

7. Riskis Understated (page 2, 5" paragraph and page 7, 15t paragraph)

“in the absence of site-specific conditions that demonstrably increase the risk associated
with residual pefrofeum constituents, cases that meet the general and media-specific criteria
described in this policy do not pose a threat to human health, safety or the environment and
are appropriate for UST case closure pursuant to Healilr and Safety Code section
25296.10." and “Exposure to petroleum vapors migrating from soil of groundwater to indoor
air may pose unacceptable human health risks. This policy describes conditions; including
bioattenuation zones, which if met will assure that exposure to petroleum vapors in indoor
air will not pose unacceptable health risks.” ' ’

The statements are too definitive as uncertainty exists due to limited sampling of the
subsurface and since the subsurface has some anisotropy and heterogeneity.

8. Policy Not Applicable for Non-Petroleum Chemicals {Page 3, 3" Paragraph )

The unauthorized release consists anly of petroleum should exclude chemicals that have
been released from waste oil tanks that are not petroleum based such as chiorinated
solvents. These chemicals have different subsurface behavior compared to fuel
constituents therefore their presence makes the site ineligible for closure based onthe

policy.

9. Eree Product Removal (Page 3 general criteria d.), "Al petro!eum-unamhorized release
sites where investigations indicate the presence of free product, free product shall be
removed to the maximum extent practicable.” Practicable is vague and needs a specific
definition. The use of the word practicable without a clear definition will lead to varying
interpretation, and a iack of consistency in the appiication of the policy. '

10. Secondary Sources (Page 4)

“f Secondary source removal has been addressed

“Secondary source” is defined as petroleum-impacted soif or groundwater focated at or
immediately beneath the point of refease from the primary source. Unless site atiributes
prevent secondary source removal (e.q. physical or infrastructural constraints exist whose

-

Page 7




remaoval or refocation would be technically or economically infeasible), petroleum-release
sites are required to undergo secondary source removal fo the extent practicable as
described herein, “To the extent practicable” means implementing a cost-effective corrective
action which removes or destroys-in-place the most readily recoverable fraction of sotirce-
area mass. Il is expected that most secondary mass removal efforts will be completed in one
year or less. Following removal/destruction of the secondary source, additional removal
and/or active remedial actions shalf not be required by regulatory agencies unlass (1)
necessary to abate a demonstrated threat fo human heaith or (2) the groundwater plume
does not meet the definition of low threat as described in this policy.”

Basically this part of the policy indicates that impacted soil or groundwater beneath the point
of release should be remediated uniess it is infeasible to do so {technically or economicafly).
This part of the policy is subject to interpretation. Many times when tanks are removed, new
tanks are put in their place. Would the policy require the remediation ar excavation of soil
beneath existing tanks? What if a building is located over the “secondary source”? This
part of the policy would seem to suggest that the decision of whether or not to remediate a
site is dependent on how difficult it would be to perform that remediation rather than on
‘whether or not that remediation would benefit the environment.

The decision to remediate a site should depend on whether or not that remediation is likely
to benefit site conditions. Sites where groundwater concentrations show an increase over
time or where vapor concentrations present an unacceptabie risk are good exampies of sites
which warrant remediation.

11. Five Classes of Sites (Page 6 paragraphs 1-5) )
1) a. The contaminant plume that exceeds water quality objectives is Jess than 100
feet in length.

b. There is no free product. . o
6. The nearest existing water supply well and/or surface water body'is greater than 250 feet

from the defined piume boundaty.”

We propose a fourth condition for class 1, - The surface water body or well will be sampled
for chemicals of concarn under the appropriate hydraulic conditions and that the test results
contain no detectable petroleum constituents. An exception to this rule probably shiould be
included in case adequate evidence exists that the detected petroleum constituents are from
another release site and not from the subject site. :

The five classes of sites are not consistently written. Class 1, 2 and 3 are written so that the
sensitive receptor's {(water supply well and/or surface water body) distance exceeds the
plume length, which is logical in that it provides a buffer distance for attenuation. However
Class 4 sets these two distances to be equal — no buffer.

12. Nuisance Concerns

Nuisance concerns are not accounted for in the policy. Clearly, nuisance concerns should
be incorporated into any discussion regarding the refease of contaminants to the waters of
the state of California when the standard as stated in Resolution 68-16 is “a nuisance will
not occur”. Evan resolution 92-48 with all of its flexibility written into it, as noted by the
authors of the policy, references nuisance as a concern that may require ciean up. RWQCHE
Region 2 ESLs shows the ceiling value {odor oriaste) to be more resirictive than the
drinking water goal or vapor intrusion goal for total petroleum hydrocarbons as gasoline and
diesel, benzene, ethylbenzene, {oluene, xylenes, and MIBE. Nuisance concerns should
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clearty be incorporated into the media specific criteria for both groundwater and vapor:
infrusion.

13, Appropriate Cases for Closure Under the Closure Policy (page 6)

in each of the three media-specific criteria, one of the acceptable criteria is a site specific
conditions analysis. This appears to bring back into the policy all of the sites with unigue
attributes that were already excluded, but could still be evaluated for low-threat closure
hased on site-specific conditions, back into the policy. These sites should be evaluated
hased on their unique attributes which required them to be considered for low-threat Closure
outside of the policy {i.e. exclusion clause). The policy was meant for the clear cut sites, not
the unigue ones.

14. Petroleum Vapor Intrusion io Indoor Air (page 7, 5™ paragraph,)

The Exception fisted at the end of the Petroleum Vapor Intrusion to Indoor Alr media specific
criteria shoutd be fimited to when the currént fueling station's system is in the same place as
the system that leaked. There are numerous sxamples of station reconfigurations where the

service station building, which may be nothing more than @ convenience store, is Now,

locatéd on top of or in close proximity to the former leaking tank pits or dispenser islands.

15. Reasonable Time Frame {Page 5) . ‘

“Siate Water Board Resolution §2-49, Policies and Procedures for Investigation and
Cieanup and Abatement of Discharges under Weter Code Section 13304 is a state policy for
water quality control and applies to petroleum UST cases: Resolution 92.49 directs that
waler affected by an unauthorized release attain either background water quality or the bast
‘water quality that is reasonable if background water quality. canhot be restored. Any
altemative fevel of water quality fess stringent than background must be consistent with ihe-
maximum benefit fo the people of the stale, not unreasonably affect current and anticipated
beneficial use of affected water, and not resuft in waler quality fess than that prescribed in
the Wwater quality control plan for the basin withirt which the site is located. Resolution No.
92-49 does not require that the requisite level of waler quality be -met at the time of case
closure; it specifies compliance. with cleanup goals and objectives within a rsasonable time
frame.” ' ' -

Resolution 2009-0042 states:

“in previous decisions, the State Water Board, when determining a reasonable period, has

considered all relevant factors including, but niot limited to, existing and anticipated beneficial

uses of water. If, for example, it will take 50 years fo meet the requisite level of water quallty,

that may be a reasonable period if neither existing not anticipated beneficial uses would be
impacted during that time. ?

The policy cites Resolution 92-4¢ and makes the point that cleanup goals should be
achieved within a “reasonable time frame.” Resclution 2009-0042 also comments on the
reasonable time frame issue. As difficult as it is, it would be helpful to propose some
guidelines on what constitutes a reasonablé time frame in order to avoid different
interpretations and inconsistent application of the policy.

16. Beneficial Use (Page 5, 3 paragraph)
“if groundwater with a designated beneficial use is affacted by an unauthorized release, to
satisfy the media-specific criteria for groundwater, the contaminant plume that exceeds

-’
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water quality objectives must be stable or decreasing in areal extent, and meet all of the
additional characteristics of one of the five classes of sites listed below.”

A clarification of the ferm “designated beneficial use” would seem to be needed. Does this
include all current or future potential baneficial uses or only current and planned uses? In
addition, for sites in areas which lack a “designated peneficial use” what is the closure
criterion and doss the clgsure criterion in this policy apply?

17. Plume Lengths {Page 6}
Dasignating specific plume lengths (100 feet, 250 fect or 1,000 feel) is potentially -
prablematic. Although it may be helpful to imagine that hydrocarbon and oxygenate impacts
form a symmetric plume in groundwater, this is not always the case. The shape of a
hydrocarbon plume as indicated by concentrations of Total Petroleurn Hydrocarbons as
gasoline and BTEX may be very different compared 1o the shape of a plume of MTBE

concentrations in groundwater.

18. Additional General Criteria _

A criterion of minimum depth 10 groundwater contaminated with high dissolved petroleum
concentration or LNAPL should be included. Shaliow groundwater with LNAPL extending
off-site may be encountered during construction cperations or may affect subsurface utility
conduits. Sites with LNAPL or high dissolved petroleur at a depth of less than 20, 15 0r 10
feet should not be closed o avoid safety or exposure risks to utility or construction Workers.
Aithough such exposure would likely be noted in the required Conceptual Site Modet, the
closure policy should emphasize concerns with shallow contaminated groundwater.
Additionalty migration of the petroleum products in utifity lines may be uriforeseen potentially
leading to premature closure. Therefore an additional criterion for closure under this policy
should be a utility survey and evaluation of the potential for fuel-affected water to migrate

into the utility lines. 1f the potential is deemed reasonable then further investigation should
be sonducted. _

19. Cited Studies (Page 1, Paragraph 4)

Several of the cited plume length studies, rmost notably Rice et al, (1995) and Buscheck &t al
{1996) did nof present the actual data used o calculate the benzene plume lengths, and
neither study included an evaluation of MTBE plume fengths. In the January 1997 Response
fo U.S. EPA Comments on the LLNL/UC LUFT Cleanup Recommendations and Cafifornia
Historical Case Analysis, LLNL stated, “They found that 80% of the plumes lengths
determined, using best professional judgment, were less than 340 feet at the 10 ppb
groundwater concentration limit, and less than 380 fest at the 1 ppb limit (SWRCB, 1998)."
The chemical of concern was benzene — MTBE was not evaluated. '

1 ow-Threat UST Closure Policy CEQA Scoping Document General Comments

Comments on Environmental Issues and Impacts

The Low-Threat UST Closure Policy Scoping Document indicates environmental factors that
could potentially be affected by the State Water Board's adoption and implementation-of the
proposed Policy for [ ow-Threat UST Closure. In general, it seems short-sighted 1o view
monitoring well destruction and onsite debris removal as the only issues pertinent to the
“oroject's” implementation inSection Vi, Environmental frapacts of the scoping document,

Rather, it seems appropriate to evaluate environmental impacts associated with regulatory
agencies altowing concentrations of petroleum hydrocarbons and a'ssociaied additives in
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excess of water quality objectives to remain in groundwater. By taking the extremely narrow
view of the impact of the Closure Policy’s implementation, the environmental factors
checked in Section VI do not fully address all reasonable potential enviranmenta! impacts.
The following comments fllustrate our disagreement with environmantal factors that have
been checked off and discussed in the scoping document, as well as recommendations for
consideration of additional environmental factors.

Environmental Impacts of the Closure Policy (Page 3, 4" paragraph)
“Ag a result, the effect of the proposed Policy Is (0 change the timing of when the secondary

environmental impacts associated with the closure of the site ocour.”

We respectiully disagree. The proposed policy sets forth specific eriteria in which decisions
would be made regarding whether residual patroleum products and additives could be feft in
place at a particular location. These criteria have not been widely adopted and are probably
not applicable at all locations and hydrogeologic conditions. In addition, the policy dees not
require iong-term monitoring to verify that the residual petroleum products aridfor additives
remain below the concentrations and at the locations deemed accaptable.

1 ow-Threat UST Closure Policy CEQA Scoping Document Specific Comments

1. Hydrology and Water Quality: By impiementation of the Closure Policy, although the
regulatory agency is not responsible for the presence of petroleum and associated additives
in groundwater (i.e., what is currently considered o be the baseline sondition), it wouid be
responsible for allowing these contaminant concentrations in excess of water guality.
objectives fo remain in groundwater - - at least until natural attenuation begins to reduce
concentrations, which would be an undocumented phenomenon due 10 monitoring well
destruction resuiting from the decision to close the site. The fact that the Closure Policy
would efiminate-the chance that additional active remediation mdy oceyr urider the current

regulatory envirenment is an important physical and procedural consideration that should be

addressed in the CEQA Scoping Document. While it is true this issue may be addressed in
ihe Clesure Palicy as merely a difference in length of time until complete cleanup, this point
should be addressed in the answers to fhe CEQA guestions regarding biclogical resources
{4), hazardous materials (8), and cumulative impacts (18b). Most notably, the response to

“Would the project violate any water quality standards?”is *Yes’, and should not be

minimized with a conclusion of No Impact.

2. Hydrology and Water Quality: Another aspect on the policy’s potential violation of
water quality standards relates o potential human exposure to groundwater with residual
contamination via future water supply scenarios. For instance, depending on hydrogeologic
conditions and local groundwater extraction, residually contaminated groundwater may
move within the shallow aquifer, or between shallow and deeper aquifers, resulfing in
currently unanticipated impacts to drinking, industrial, andfor agricuttural water supplies. This
movement may cause the spread of contaminated water horizontally beyond the identified
plume boundaries and/or vertically to deeper aquifers, thereby impacting production wells

“with multiple screened intervals or screens that span muitiple aquifers. In fact, water. quality
in these wells may be adversely impacted even during periods of low water demand (i.e.,

standby conditions).
3 tand Use Planning:. Although implementation of the policy may not specifically conflict

with an agency’s plan adopted for the purpose of avoiding or mitigating an environmental
affect, it could conflict with local land use and/or zoning decisions, and therefore should be
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considered as causing an environmental impact. For instance, property values both onsite
and offsite may decline due to the presence of a plume of petroleum hydrocarbons and
associated additives that extends beyond site boundaries. In addition, workers may come
into contact with this contaminated groundwater during construction at down gradient
properties (possibly residential, industrial, or commercial) located within the groundwater
plume, thereby necessitating development and implementation of precedures for the
management and/or disposal of the contaminated groundwater. Determination of the
financially responsible party for these actions will likely be profracted and costly in ana of
itself. If owners of properties within the groundwater plume cannot conduct activities on their
property without the possibility of contacting the plume, then their land use is restricted.
Mitigation of this scenario shouid be considered in the Substitute Environmental Document

_{SED), provided the SED is the vehicle for the State Water Board to address “anvironmental
documentation” noted in.the scoping nolice.

indirect land use impacts are mentioned in the Project Description of the Scoping Document;
however, the impact of the Closure Policy implementation currently ignores many aspects of
future {re)development that wilt likely occur throughout California as a result of closing UST
sites with the proposed policy. If the policy is approvad, development couid have impacts
for conversion of agricultural and farming land adjacent to soon-to-be-closed sites under this
policy {2e}, housing (13). public services (14}, recreation {15), traffic (16}, and utilities (17)

individually or cumutatively (18b). Clearly the closure of multiple sites in close proximity and
within a short timeframe could cause a dramatic (and cumulative) increase in redevelopment
over a simitarly short timeframe.,

Comments on Reasonable Alternatives and Mitigation Measures to be addressed in
the SEL: o ' :

4. Notices of public scaping meetings and scoping document avaflability - - as well as the.
scoping documents themselves - - provided by Certified Regulatory Programs: (*CRP,” such
as the.State Water Board) typicaily inform appropriate agencies and interested persons that
the CRP (1) intends to prepare a SED, and (2) i secking input on significant environmental
issues, reasonable alternatives, and mitigation measures that should bé addressed in the
SED. Although the scoping notice for the Proposed State Water Board's Closure Policy
solicits input for the second topic, it does not specifically state the State Water Board will be
preparing a SED based on comments that are due by November 8, 2011, or that a SED will
Jinclude reasonable alternatives and mitigation measures associated with implementation of
the policy. Rather, the scoping notice states * . ... the State Water Board has scheduled
public scoping meefings . . . 1o gather input from public agencies and interested persons on
the scope and content of the environmental documentation to be prepared for this project.”
This text is vague and leaves the reader uncértain about what “environmental
documentation® actually means, and what the State Water Board intends to do with public
input on the scoping document. The actual scoping document for the proposed policy is
also vague with respect to public input and whether any SED will be deveioped. Provided
the State Water Board will be preparing 2 SED and addressing at least some of the public
comments due by November 8, 2011, the SED should certainly include reascnable
alternatives and mitigation measures associated with policy implementation.

5 No Action Alternative: The State Water Board should consider the No Action
Altarnative in the SED. As such, the No Action Alternative would mean the State Water
Board woutd not adopt and implement a low-threat UST closure policy. As with the
proposed dlosufe policy, contamination due fo petroleum hydrocarbons and associated
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additives in excess of water guality cbjectives would remain in groundwater after primary
and secondary source removal was completed. However, the site would not automatically.
be closed, and groundwater monitoring and reporting 10 the appropriate agency would
continue based on a reasonable frequency determined by the regulatory agency. The
advantage of this No Action Alternative is that UST sites would not be closed without the
pehefit of determining the rate of natural attenuation processes, and if natural attenuation is
truty stabilizing or decreasing the size of the groundwater plume over some reasonable time.
With this alternative, Regional \Water Boards andfor local agencies would continug to
implement their current procedures for determining if a site that has not met water quatity
objectives is ready for closure (i.e., source removal, cleanup to the extent practicable (which
needs definition), demonstration of the rate of natural bicattenuation, demonstration of
plume stability or shrinkage, assurance the responsibtle party will record a covenant to
restrict land use, and recommendation for closure to the appropriate governing body).

Another advantage is that regional and local agencies most knew!edgeabie about natural
conditions, existing and future planning efforts, and poliics in their areas can make site
closure determinations based on spacific data rather than prescried criteria that may not
address all important factors existing at or in the vicinity of a UST site. The disadvantage 10
this No Action Alternative is that UST sites will remain open longer than if all appropriate
regulatory agencies begin implementing the Closure Policy immediately after its adoption hy
the State Water Board, aithough determination of how much longer they remain open is
~ difficult to estimate. Another disadvantage is that UST site closure may be inconsisiently
determined throughout the State, and thus may subject responsible parties to more expense
in some areas of California. in short, this alternative allows regional and local reguiatory
agencies to continue to determine when sufficient data have demonstrated a site is
reasonably and justifiably ready for closure even if water quality objectives have not yet
been achieved. '

& Evaluation by Threat: Another alternative that shouid be congidered in the SED s
establishing a UST site closure policy based on evaluation of threat (by using the general
framework of criteria already included in the policy) and verification of jow-threat/low risk
conditions over specific imeframes. For sxample, this altemnative would require a
responsible party to provide monitoring data to the appropriate regulatory agency ata
specific frequency for a specific period of time (e.g., two years of guarterly monitoring data, -
or a variation in duration and/or frequency) following primary and secondary source removal
to demonstrate natural attenuation at the site is capable of reducing concentrations of
petroleum hydrocarbon and associated additives to acceptable fevels. If contaminant
concentrations have not satisfied water quality objectives after the prescribed timeframe,

- raguiatory agencies would then need to determine (1} if the site satisfies low-threat/low risk
conditions, (2)is a likely candidate for natural attenuation, and (3} whether institutional
controls could be implemented to justify closure at that time. The advantage of this
alternative is that regulatory agencies would have data fo support the efficacy of site-specific
natural attenuation to reduce contaminant concentrations at a specific UST site. It is likely
these data already exist for many UST sites where regulatory agencies have reduced
monitoring over time. Itis also possible that natural attenuation monitoring of appropriate
parameters for sites where such information hasm't been collected could be obtained
relatively cheaply and quickly. The disadvantage of this alternative is that UST sites may
remain open ionger than if ail appropriate regulatory agencies begin closing UST sites in
accordance with the policy immediately after its adoption by the State Water Board, although
determination of how much lenger they remain open is difficult to estimate.
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Comments on Cumulative Impacts:

7 The Scoping Document does not address potential future environmental impacts that
could oceur if significant and specific notification 1o various land use permitting agencies is
not required to address residual contamination. For instance, the result of closing sifes with
residual contaminants in groundwater could iricrease exposure to residual contamination at

potentially higher concentrations than would occur under current site closure scenarios.

8. Asyou know, petroleum hydrocarbons are composed of a complex combination of

_chamicals; however, the Closure Policy evaiuates scenarics in which only benzene and -
MTBE are addressed. This appears o be a gross oversimplification and goes against
guidance from various regutatory agencies o evaluate the cumulative impacts {18b) of
contamination in a fisk-based decision making process. in particular, the exclusion of
toluene, ethytbenzene, total xylenes, and fuel oxygenales seems fo go against years of
training offered by the State Water Board in evaluating these plumes. The CEQA scaping
document fails to address this jssue.

9. The draft Closure Policy does not adequately take future groundwater use into account.
For instance, it does not address the potential for natural phenomena (such as garthquakes
and drought) or political decisions (such as changes in pumping scenarios due o droughty
that could occur white the residual contamination continues to excesd water quality
objactives. In the San Erancisco Bay area, for example, a majority of drinking wateris
transported through pipelines that traverse several major known faulls that have a high
probability {~70%) of experiencing a large-magnitude earthquake within fhe next 3C years.
In the event of a significant garthquake or drought, inactive supply wells could suddenly be
needed, or new wells may be installed. In these types of scenarios, with implementation of
the policy as it currently exists, the resulting changes to groundwater flow dynamics [n areas
with residual UST contaminants that significantly exceed water quality objectives could have
significant impacts on drinking water supplies.

10. Hazards and Hazardous Materials: The policy references varipus studies and
institutional knowledge gained over the last 20 years. For this specific reason, it seems o
fail to recognize that fuel formulations have and wil cortinue to change over time. Infact,
ethanol is being blended into gasoline at higher percentages today than at any time in the
specific ime period referenced in the policy. This lack of accounting for fuiure, and currently
ongoing, fuel formulation changes and potential impacts that wilt have on contaminarnt
behavior in the subsurface could lead to a simitarly disastrous situation as when MIBE was
introduced. The CEQA scoping document is clearly tacking in this respect. _

11. Alternatives Evaluation: :

The first paragraph of the Preamble references the obvious impact the UST Cleanup Fund's
recent problems have had on the development of this policy. This is in conirast, and an
apparent conflict of interest, to the actual mission of the State Water Board which is"o
preserve, enhance and restore the quality of California’s water resources, and ensure their
proper allocation and efficient use for the penefit of present and future generations.” The
substitute environmental document (SED) shouid then evaiuate as an aternative the
separation of these two functions away from each other and the State Water Board. The
second paragraph implies the best way to use available resources is to eliminate the low
threat sites. An equally feasible and potentially more appropriate alternative, which should
also be evaluated in the SED, would be to actualty prioritize all of the currently existing sites
sor aliocation of these limited resources based on need from the top (most needy) down.

" . Finally, the Preamble contains a st of reports that have been produced regarding
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California's UST Program. To be fair, the response to the reports and more recent studies
regarding plume length in relation to newsr fuel formulations shouid also be included. In
particular, responses to the LLNL report which took exception to several points beyond just
the lack of fuel oxygenates and more recent studies regarding the impacts of ethanol-
blended releases on increased plume migration and degradation rates should be included

as references.
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