. . DEFORE THE DIVISION F WATER KESOURCES
e L " DEPARTMENT OF PUBLIC WORKS
L *_STATE OF CALIFOTNIA

" In the Matter of Appliution 8270 of Elert A, Hill fo Appmpriato mmr'
| From South Webber Cresk a Tributery of SoutH Xmericen River -
In El Dara.do Goanty for Mining snd Bomatie Purpouﬂ o
. DECISION A, 9270 D 42 3

M%w C&7;'z7_;ff_'38___

wmmcz AT HEARISG HELD xn' BACRAMENTO, July 14, 1938,

*-'.Farn ldoemt . o
: rt Ao HEZ1 S . In propris persona

Por Protestants N - B S .
?Temar Higrdware Stnra,-a o0rp., . Pu C. Alderson - -

D, 3. Pa‘btsr and Eﬂ'mrd R. Bathc 'In'pr'op‘a"ia pert'om'

_"_mmm Harold Conkling, Deputy : in Charge of’ Wa’ter Righﬁ;, Division of _
: : ‘i‘i’atar Remurua, Departm:rh of Publia ‘ﬂarks, Btete of califnmim L

o e Nelr el e pany o

. GEBIERAL DEECHIPTIO!? Of P?RGJEGT

tmer A@pliaatien 9270 Blert h. Hill seeks to appropriata thm embie |

: 'fnet per nmnd fr-:m &outh Wehmer Craak 8 trihutary arf Sou*bh. Fork of Amriem

Biver, dur.‘mg tha porioé from sbbut October 1 to abeut .&uguzrb 3 of eanh ynr l

f'or mmm@; nnd domatia purpoces. The point of &imrsien named. dis in thﬂ -
owmme

§W} EWE of Sw‘bion 28, T 10 fw R12 E, H.D B. & i, on lend /.oy one Gmpmia_

Applimt'a prnparty ad;}ains the pmper'ty of ish-. Gampini im»adiatcly an tho_ o

- west and ha pmpean tu un an ozint:ing ditch }muvm 25 the "Steadman l:ai*toh“'.g




| mmssws
M .
The Ploneer H:m;-o Store, h corpomm cl&iu the right to

appraprinto rrom South Hobber Crgck undor thelc. ?.Stcudmnn ri;ht 1n1tiﬁtad L
in 1875. This protostsﬁ& olarma that stt;dnnh dntﬁoﬁ thc right on Juno 6, 189@,;=;3
| %o one Thomas Aldurson end thnt tho right was aequizad by pruttitant from th#

Alderson Lstate en.&yril 18, lgli, togqthcr uith ‘ho ghyainll prvyortion ur tht
diteh.itsolf. It is tho claia of this protostant Lhat nmtnr hnu boon utié aon-
tinum:ﬂy through the diteh sines that ]}'-ime emm- by ﬂxo pmtntm aarocuy -
or by pomeone for thex, It is cIlimnd thura is no intar subjoqt to cppropriation :

_'mi that use of the diteh will be rofuua.

" Protestants D. S, Potter ané Eduard R. Dathe, alnﬁa %o hnva Y 1@&:;3 .

N whieh on‘bitlaa them to use the vmtar rig;ht nnd ditoh of . tha Hma«r Hnrdnra

\

o _ -Ston aﬂd thay olaim to. have boen uaing 'éhs water in t!w umoun'b of &0 ninor'a

| 1nahas under this right cnd thet approval of the -pprapriation proPQnad und‘r
: Appliostian 9270 wnu}d pruvent them from gontiauing‘thc uge o! weter undor thtn.
lesser | |

HEARING HELD IN &ECQHH&R&E WIiTH SECTIOE la
OF THE WATER COMMISSION &ﬂ? L

Application 9%?0 wes oenplatoﬂ in aeoordnnno tith the. ih&.r Qanuiswi
‘iem Aot snd the rtquiremantn ef %he Bulea and Rogulutiona of the: ﬁiviuian or
ﬂwator Essouraea and being protestod was set for hsaring in aecerdanec lith thn
'.pruvisiana of" Eeatien ln of thﬁ Water Comnxnsien Aot on Ehnrudny; July 16. 1?58 '
: at IO;OQ e‘nlock A.k. in Room 401 of Publiﬁ ﬂerks Building, Sairlminto; e
_  af this hearing npplicant and protontnntn were ﬂuiy natiféod. o

M} EVILENCE QF VALID xmm IN mms'rMS

‘It sppears from the evidence thnt it was generally roaegnised in

© the viainity of this prajtat thet the Fioneer Ha:éuura Storo or. P G. Aldcrcon,

.1tu Proeidont, had aunoogﬂod to whatever right rsmnined 1n the ao-cailod Stetdnnn

-2-




' Ditoh which wes an 0ld ditsh diverting upon the land of one Caspini and used

pAny Years ugo. Gempini himself upp&rsntly-rouogn;iad this right end locked
to Mr. Alderson for ptrmianién to use the dtboh. Whes applieﬁnt Elert A. Hi11
_ oﬁﬁn Ainte this area ia_iﬂﬁi er 19352 he was led. to belisve thet ¥r, Aidbfscﬁ
controlled the diteh and mcaordingly want to Mr. gldprsdﬁ for qnthérity_ta une
the éiteh #nd wutcr_righf. believing in this auﬁérship end control by Mrs
Eldoraon'ﬁe ohtaihed_hia_permisaion to oclean out tﬁ§ ditoh and rehﬁbilitnte

it This he did, construeting the nqeeialry.flunnl,.ate.,-and it would sppear

) there mey have been soms oral understending between them whereby Mr. Hill might
‘bave pé:m&snion to buf.éhd'ditqh ot a cost of §1,000 1f and when he found him-
aelf in & position to purchese it or it mey have been that the un&eruttading_'
wos Kr; 1111 would reeeive a cnmmission if he eould sell the diteh. fhers 1is,
hawnver, no definite evidenos thet Mr. Alderson was to rec@ive &y ooupanaation
for the use of the ditch and the water right whioh ha elaimc.

Before Mr. Hill did this work upon the diteoh it would appeer thet nne
Ferrarl hed the permission of lir. Alderson to use the &itqh and perhaps did so
but there is no evidence thet there was eny consideration saked for this ﬁ#n._éisq
it eppears that M, Campini on whose property the diteh diverte from South ﬂbﬁbor'
Creek had the permission of Mr. Alderson to use it and the evidenoe is that one
Meson, & 1onaee.of'$r¢.campini, sotunlly did divert from the Cresk through the
Etvaﬁnan ditoh and used some weter for irrigstions The amount used, howavgf; is
not elear snd it wﬁuld appear that for a coﬁaidéftﬁla ﬁima the water fnu_really.
alluwﬂd ta entsr ‘the ditch and flow for a uhort distanoe down ths ddtoh upon thn
Cagpini. Iund “then wams returned aguin to tha areak from whieh it had been divcrtod.

Ag&in.thora was no evidenos introduced that any c¢onsideration hed been asked for

 the use of the ditoh end waﬁar-rlght in this comnection,




In Hnrah_lsae_ﬁr«testaats Potter snd Dathe gtut tre wateroff in

the diteh when Mr. M1l was ueing it. They olaimed to heve & leass from .

ABerson but ngain there 1s no svidence thet any sansidaration pna&eﬁ betrnan :
them snd the Pioneer Hardware Stors which elaims tv own the diteh snd water right;
Tris cauﬁodzﬁr. 21311 to zake Some fwrther investization of the mtier
uhiah agpurenilg-lcﬂ him-to the concluslon thet whatever right the Pioneer
HEardware Store or its yrédeeaﬂsors'in interest Y hav%lh-d et one time, the
right in the diteh snd to the water used through the diteh had been farfniteﬂ

by nannusq‘ ¥r. nili aaaardingiy f1led Applioation 8270 in order to 1n1t1ate .

_right In sceordsnoe with the Weter Comsission Aok,

The evidence irmtroduced at the hearing'muuld eppear to support ¥r.

#111%s econclusion, It is & oownon beliof amonmp residents in the mining sections

of Californis thet rights in these old mining ditohes can be maintained

 indefinitely if the owner oontinues to pmy tawes unon them and that the water

right;:ﬁhurain sre not lost if the owner loans the water or rwies some show
of lsasing it, even though without considerations This is direoctly combrary
to the previsions of Sestion 23a of the Water Commission Aot whish provides

Yhat qn.éppru¢rin$1v5'righﬁ will be lost Ly three donsecutive years of non-uses

‘-Tha-uviﬁeheé does not support the olaim of either of the protestanta thet they
 'f heve emy vnlid‘rightiin-and to elther the physical pfeporty'gf the éiﬁgh, or the
-' weter right w:'mi-ea wes at one time held by t-he'preasmsaow in m«:-wa of the
_?&éﬂﬁat‘ﬂniduure Store. Under ﬁhﬂ sireoumstances, 14 is in order thet Applie

 estion §270 be approved.

ORDER -

. Appliesticn 9270 for & permit to eppropriste water having been filed

with the bivision ef %atar hesourcoa as sbove stmted, protests having been

reseived, a public hearing having been held, and the Livision of ﬁntur.ﬁsscuraqg

mow being fully sdviesd in the premises:




IT I8 HEREBY ORDERED that sedd Appnmm: 8270 be wm and

t!m:t & pami‘b be gm to myplmh subjwt 'hee mah of the uwal torns md
. conditions as uay be ap;:ruprm | | - )
: M'i'm&ﬁu #y hand w& %he ‘#o8) of the pepsrtm of Publia ﬁerkw of thu R

Btate of Cnllfa:mh this 7 . @7 1956,
EDWARD HYATE, STATE ENGIZFER

By ~ HAKOLY CONRLING
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