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CPINION

Genzral Descrintion of the Project

Appiication 13016 contemplates an appropriation of 75,000
acre-feet per annum freom Coyote River in Santa Clara County at a point
within the St N2Z of projected Section 10, T 9 S, H 35, B & M. The
water is to be collected between October 1 and September 30 of each sea-
son and impounded by zan earth dam 210 feet in height and 1100 feet in
length. The resultent reservoir, to be known as the Leroy Anderson
Reservoir, is to be 1050 acres in surface extent and 75,000 acre~feet in
capacity. The reservoir is to be utilized as‘a regulator to hold flood
crests which would otherwise waste, pending their recharge into the ground
water storage basin underlying the applicant district. It is proposed to
accomplish recharge by successive releases from storage which will be
conducted to recepiive areas both along and away from the natural stream

~channel and allowed at those ;reas to percolate inté the ground, It is
intended that recovery of water stored underground in the manner in-
dicated will be made by private users or by public agencies acting for
them, at pumping plants scattered tuarcuguout the district. The proposed

place of use is described as the 133,000 acres within the Santa Clara

Valley Vater Conservatlon District. Of the total acreage mentioned,
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orchards are to oceupy akout 100,000 acres and general crops the
remainder. Jrrigation is to tegin aboutbt larch 1 and end about
November 30.

The City of Morgan Hill protestis the application, repre-
senting that the ground water supply upon which it now depends will
be diminished or exhausted by the applicant's project. It elaiwms
rights to use water from the source in guesiicn (Coyote River) based
upon use begun prior to December 1Y%, 1914, riparian rights, and rights
initiated by the filing of Application 1322¢ which, though subsequent
in date to Application 13016, is, the protestant argues, for a higher
use. According to the protest, all water used for domestic and munice-
ipal purposes within the City of Horgan Hill is produced by pumping
fron underlying gravels throush three different wells. The point of
diversion is described as being located within the SWi NE: of projected
Section 10, T 9 S5, B 3 E, MDB & M. It is exvlained that waters feeding
the protestant's wells originate at that point. The protest may be dis~
regarded and dismissed, it is stated, if satisfactory agreement is reached
with the applicant for joint use of water to be impounded, or if other
- satisfactory supply of water by applicant to protestant is arranged.

The Central Santa Clara Valley Water Conservation District
protests on grounds practically identical with those set forth in the
protest oy the City of Morgan Hill., It states that it diverts within

the SW: NZi of projected Section 10, T 95, R 3 E, 4DB & ¥, and also

diverts all along the bed of Coyote River from the point where that




stream enters Santa Clara Valley to iletcalfe Rosd, It shates that its

protest may be disrsgarded and dismdssed under substantially the same

rotest by the Civy o

conditions zs those proposed in the

e
i

The applicant aaswors the two protests in nocarly
language. It denies that the [locd waters of Coyoble kiver supoly or
replenish the ground water supply in which the protestanis are con-
ceritad, contending on the contrary that those {lood waters waste into
San Francisco Bay. It denies that its proposed avpropriztion will in
any way diminish or affect the protesiants' water supply or wells, It
denies that the protestants own riparian lands along Coyote Eiver or
that the protestants have ever used flood waters or unapprouriated

waters of Coyote River.

Hearing Held in Accordance with the Water Code

Application 13016 vas completed in accordance with the Water
Code and the Rules and fegulations of the Division of Water Resources,
and being protested was set for public hearing under the provisioﬁs of
Article 13, Section 733(a) of the California Administrative Code on
Wednesday, august 23, 1950, in Room B, Civie Auditorium, San Jose, Cali-
fornia. Of the hearing the applicant and the protestants were duly
notified.

Application 13222 referred to in the protest by the City of
Morgan hill (sunmarized in an earlier paragraph), on that applicant’s
request, was rejectad and cancelled by Division Order dated February 19,

1951. The City of Morgan Hill on November 20, 1950, filed Apolication

14062 to appropriate 3.35 cubic feet per second year-round from Coyote




River st a point within the (7. SH: of projected Section 10, T 9 S
R 3w, DB & K, HNotwithstanding its withdrawal of Anplication 13222

tne City of korgan hill has not withirawn its vrotest against Applica-

s"!q

tion 13016.

The protestants against Application 13016 concede that a por-
tion of the flow of Coyote River wastes into San Francisco Bay and they
are at pains to explain that they are not oppossd to the diversion by
tne applicant of water that so wastes, They object, however, to the
diversion of waters which in a state of nature wonld percolate into the
gravels from which they derive their supply. Thus Attornev EBohnatt
(represeating the protestants) stated (Transeript, paze G0)s

"Our position on this: Adrmittedly there is water that runs to
waste there . . . our position on that partiecular point . . . is,
all of the water that enters into the valley ., ., . does not run
to waste, That is, that at the time of flood due to the great:
volue of waber and due Lo the
fact that the greater volum» of water rolls the gravel, washes
out the scdiment, that there is a very definitely greater per-
colation durinz flood time than at lower flows. And that that
part of the water is appropriated, that part of the water is
being put to beneficial use. Now, if the floods are impounded
and we do not zet the benefit of that extra percolation due to

flood waters, the only way that the district can be recompensed

iy
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is it to have a longer flow ufon the siresam bed. In other
words, that the applicant be reguired to relezse that water down

the stream bed and thereby restore the balance of percolation.”




"o . o Just anunconditicnal persdt wouldn't protest us. It

would force us into court to protect ocur ri.its . . o Unless
the permit recuires the permittee to nrobect fhat poreolation

Ll

we'ld be forced into the courts . . 0

-

"o+« I would sugzest that the cendition b2 inelnded in the
permit that the relezsed waters bes carried dowm the chamnel of
the creek."

Apropos of the protestants® position 2 outlined in the
preceding paragraph, the applicant's attorney stated {(Transcript,
page 101):

"How the law of course is quite plain that the wasteful use

of water since the 1928 amendmsnt is no lonzer tolerated to

have a pressure fiow in order to préss water into the bank.

Tt1s a wasteful use o

BN

Lot mw H
WaALET.

In the same connection the applicant's engineer testiiied (Transcript
;)

page 101 et seg.):

" . . . We take water out of the Anderson Dam at the present time,
We do not direetly divert it into the canal. That flows down the
stream a number oi thousand feet at the very top of the cone and
that entire area is being benefited zmch more than they could
ever claim for the reduction of flow or rolling of gravel or

anything else . . . You get the benelit of all our stored waters

carrying over those thousands of feet, carrying over the top of

the cone . o .M
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with reference to the canal mentioned the same witness tesbie

fied in effect (iranserint, pagze 103) that its lencth rrom intake (below
Anderson Dam) to letcalfe icad is coproximately 10 miles, that culverts
are provided to carry intersectinz driinsge either undsr or over the canal,

<

that the canal is not operated during vainy weather, that it is ecuipped

and gates is to keep ths canal dry in wet weather and so prevenit erosion.
Testimony vy wiinesses in connsction with the protest by the
City of Lorgan Hill is to the peneral affect tnot wells in the vicinity
of that city are fed by percolaition from Coyole Creek. Witness Acton's
testimony {Transcript, pags 122) included the reading of the following

)

passage from vage 69 of U.5.G.3, Water Supply Faper 519 (Ground “Water in
Santa Clara Valley, California):

"The area covered by the following estimstes consists of that part

of the Santa (lara Valley lying north of Faple Avenue, just south

af Tennant

: £y v el vl a8 L
Ak ﬁ-, ans ssuLn Vi W

hg lower yorge. 1i comprises tne fan
of Coyote Creek and several smaller fans and has an area of about
13,000 acres . . ., About 80 per cent of the ground water of the
area thus defined is believed to have its source in percolation
from Coyote Creek.V
Witness W. J. Hamna {city engineer of Morgan Hill) testified in effect
that the population of ¥organ Hill is around 1625, that the City has
a water right in a spring just north of Coyote Creek below the Anderson
Dam, that in the early days that spring supplied the City, and thét a
b=inch main was built to carry and distribute wﬁter from that spring.

He testified tnat that main was connected to the City mains but he

testified also:




"low they are using that work backwsrds to supsly the pseple

that were ordinarily originally supplied from that soring

along the road."
Witness Hanna testified that in his orinion, based on cbservation and
on consideration of relative nlevations, the wells supplying Horgan Hill
are fed from Coyote niver.

The situation presented by Application 13014 is closely similar
to thal presented by Applicatien 7140 by the same applicant, to divert
from the same source for the same general purpose. Applicatiocn 7140,
gseeking an appropriaticn of LO,000 acre-feet per annuwe to be collected
at Upper Coyote Reservoir (some 6 miles upsirean from Leroy inderson
Reservoir) was approved and the prejeet is in cperation. According to
Decision 400, written in connectien with Application 7140, waste of water
from Coyote River into 5an Francisco Bay was recognized, the protestants?
main concern was that conservation efforts under that application be con~
ditioned and restricted sufficiently to safeguard their interests, and the
Division undertook to provide approximate safeguards in the form of special
permit clauses. The situation in Coyote Valley was recognized as being
extremely involved, the release of too much water down the natural channel
threatening waterlogging on the one hand and on the other hand the by-passing
6f stored water through.an artificial canal threatening to reduce too sev-
erely the percolation from Coyote River upon which the protestants mainly
depend.

The Coyote Reservoir and appurtenant facilities have been operated

by the applicant District since they were first put into operation in 1937.
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It appears that under tne rlan of operation followed the District during
periods of natural flow has stored only such water as was in excess of the
amount required to reach the mouth of Coyote Ziver near Alviso. This rlan
has provided a substantial flow past the protestants' lands during times of
flood and the natural flow of the stream at all other tires. Furthermore
the applicant District's stored waters havs been subject, when released
from storage, to percolation over the mile or more of Coyote River channel
extending from the Upper Gorge (opposite Madrone) to the applicant's canal
intake.

In response to representations that operations of the permittee
under Application 7140, Permit 5061, had adversely affected percolation in
the Coyote Valley, the Division made an analysis of percolation conditions
as revealed by the records furnished by the permittee pursuant to one of
the permit conditions. The results of that analysis are set forth in
"Office Report re Application 7140, Permit 5061 — Analysis of Percola-
tion in Coyoite Valley as Affected by Operation of Coyote Reservoir and
Canal," prepared March 30, 1949, by Paul E. Stephenson, Senior Hydraulic
Engineer. The report covers records for the seasons 1916-17 to 1944~A5.
Analysis of the records for the seasons 1945-46 to 1948-L9 received sub-
sequent to the report, supports the conclusions contained in the report,.
The final conclusion of the report reads:

"It appears that the Santa Clara Valley Water Conservation District
has operated its facilities . . , without impairment of the per-

colation from Coyote Creek in Coyote Valley, in accordance with

the terms and conditions of said permit.”




Leroy inderson Heservoir is located 2t the so-called "Uppsr
Gorge," opposite liadrone, some 6 or ? miles below Coyote Resefvoir.
Viater released from Leruy Anderson Reservoir, both natural flow and
stored water, will traverse the same streteh of river channel and will
have the same cpportunity to percolate under the protestants! lands as
did water which reached the Upper Corge before Leroy Anderson Dam was
built.

Analyses of the records of operation of Coyote Reservoir and
Canal indjcate that there has been no impairment of percolation under
the plan of operation followed for that reservoir pursuant to the special
conditions in Permit 5061l. The applicant argues that the physical op-
portunity for percolation has hot been changed and that continued cpera-
tion under the plan followed for Coyote Reserwir will automatically result
in bypassing sufficient water throuzh Leroy Anderson Reservoir te avoid
impairment of percolation to the protestants! lands; also that the longer
periocds during which stored water will be released down Coyote River will
offset any advantage that the protestants claim the unregulated passage
of floods would afford. On the other hand the protestants assert that the
peak floods which now pass Upper Gorge and which they contend are far more
advantageous than lesser flows for longer periods will be cut off under the
écheme of operation which the applicants propose. Similar arguments were
advanced in the matter of Application 7140. The siﬁilar conditions obtain-
ing in the matter of Application 13016 suggest that that application be
handled in like manner, i. e. by the inclusion of appropriate special

clauses in such permit as may be issued.
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Sumpary and Donclusions

Unappropriated water exists in Cogyote Hiver which may be
conserved for beneficial use in the manner proposed in Application
13016, which applicaticn therefore shoulc be approved. lowever, if
relezses from storzge are at all tines conveyed down the natural
channel of Coyote River waterlogging of low lying leands may result
and if releases are at all times bypassed arcund that natural channel
ground water supnlies, fed heretofore by percoliation from Coyote River,
will be depleted, and lands dependent wpon such supplies will be injured
accordingly. It is incumbent upon the applicant to ensure by proper
reserveir operation and conduit operation that its utilizaticn of water
from Coyote River will not cause water-logging on the one hand nor denial-
of normal percolation opportunity on the other. The permit issued in the
matter of Application 13016 should contain clauses recuiring (1} that the
permittee shall mzintain such records as, in the discretion of the Division,
may be necessary to establish the amount of percolation oceurring between
Leroy Anderson Dam and the northwesterly boundary of Central Santa Clara
Valley Water Conservation District, and its local distribution, and furnish
copies of such records at prescribed intervals to the Division; (2) that
the storage and diversion facilities shall be so operated as to avoid any
substantial increase or decrease in the annual increment to the underground
water supply which would occur in the absence of said facilitles in that

porticn of ihe channel of Coyote Creck extending from Leroy Andersen Dam

northwesterly to the boundary of Central Santa Clara Valley 7ater Conservation

District; and (3) that the Division of “ater Rescurces shall maintain
continuing jurisdiction over the permit to ensure fulfillment of these

requirements.
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Application 13016 for a permit to approrriate water having
been filed witﬁ the Division of .ater Resources as above stated, pro-
tests having been filed, a public hearing having been held ard the
State Engineer now being fully inforaed in the premises:

IT IS HEREBEY CORUERED that Application 13016 be approved and
that a permit be issued to the applicant subject to such of the usual
terms and conditions as may be appropriate, and subject to the following
special terms and conditions, to wits

1, Permittee shall maintain such records of well levels and of
storage, streamflow and canal diversions as, in the discretion
of the Division of %ater Rescurces, may be necessary to
establish the amount of percolation which occurs between Leroy
Anderéon Dam and the northwesterly boundary of Central Santa
Clara Valley ilater Conservation District, and the local
distribution thereof. Said records shall be maintained by
years extending from October first to the following September
thirtieth or by such other twelve-month periods as the permittee

- may prefer to adopt, and the permittee shall furnish copies of

such records for each such year to the Division within ninety days
of the close of such year,.

2+ The storage and diversion facilities shall be so operated under this
permit as to aveid any substantial inecrease or decrease in

the annual increment to the underground water supply which
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. would oceur in the absence of said facilitles from that
portion of the channel of Coyole Creek extending from

v of

&

Leroy Andsrson Dam nortivesterly to the boundar
Central Santa Clara Valley tet:r Conservation District.
3, The Division of ‘ater Resources shall conbinue Juris-
diction over {his permit and shall if necessary modify
its provisions, to insure that operation thereunder is
consistent with the above lasi named condition.

WITNESS my hand and the seal of the Department of Public Vorks

of the State of California ihis it day of dpril s 1951,
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