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DU STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

In the Matter of

- DETERMINATION OF RIGHTS of the
Various Claimants to the waters of

SCOTT RIVER STREAM SYSTEM, Order No. WR 79-1
Excepts Rights to Water of
Shackleford Creek, French Creek,

1 and all Streams Tributary to

\ Scott River Downstream from the

: United States Geological Survey
Gaging Station, in
SISKIYOU COUNTY, CALIFORNIA .

; ' ORDER MAKING FURTHER DETERMIMNATIONS OF RIGHTS OF

VARIOUS CLAIMANTS TO THE WATERS OF SCOTT RIVER STREAM SYSTEM

ﬁ!lw _ The unresoived exceptions in the above captioned matter:
having been referred back to the Board on November 1, 1978 for
‘taking of further evidence and making further determination,
pursuant to Water Code Section 2767; a public héafing having

been held before the Board on December 15, 1978; exéeptors and

other interested parties having appeared and presented evidence;- _ |

the evidence received at the hearing having been duly considered,

the Board finds as follows:

Brief Description of the Exceptions : e 1
l. On August 25, 1978 Glenn N. Struckman filed an

exception to the Order of Determination. On September 20, 1978 4

Dr. Terrence J. Kerrigan filed a Notice of Opposition to said

L"a“ exception. Dr. Terrence J. and Janice L. Kerrigan filed a




Nogice of Exceptionqu September 26, 1978, an

( igndment to
ﬁsfice of Exception on September 29, 1978 and aﬁ Amended Notice
of Exception on October 9, 1978. Each exception relates to
the right tdé use water}diverted from Jackson Creek, Grizzly Creek,
Camp Gulch, and Wildcat Creek for use in the Wildcat Creek
watershed.
2. On August 30, 1978, Ronald and Domina Owens filed
an exception to the Order of Determination. This exception ' -
relates to the use of water diverted by the East Fork Callahan
Ditch at Diversion Point No. 81 for use on lands owned by
Exceptor Owens and affected party Nerva Hayden and to the use
of water‘diverted by the Masterson Ditch at biversion Point No.
67 for use on lands owned by affected party‘Nerva Hayden. O —
3. On August 23, 1978 C. A. Gussman filed an exceptioﬁ
to the Order of Determination. This exception relates to the
divérsion of water from Sugar Creek at Diversion Point No. 163
for use in a proposed mining operation. Ca;l Blomguist, Glenn
Barnes, Quentin Tobias, Andrew Darbee, and Lawrence Bunting are

affected parties.

The Struckman-Kerrigan Exception and Kerrigan "Notice of

Opposition" Background

4. Exceptors Dr. Terrence J. and Janice L. Kerrigan,
hereinafter collectively referred to as "Exceptdfs Kerrigan",
divér£ water by an earthen dam from Jackson Creek at Diversion
Point No. 91 for use within the Wildcat Creek watershed. Said

water is cdnveyed from the Jackson Creek watershed by an earthen -

_gravity flow ditch. Said ditch crosses the Grizzly Creek water-
shed and then crosses the Camp Gulch watershed. The ditch then

" discharges into a tributary of Wildcat Creek in the NW4 of NWk
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of Section 34; T40N, R9W, MDB&M. Where said ditch crosses the
channel of Grizzly Creek it also diverts, at Diversion Point
No. 96, the natural flow of Grizzly Creek. Where said ditch
érosses the channel of Camp Gulch, it diverts the natural flow
of Camp Gulch at an undesignated diversion point. After discharge
of this water into the Wildcat Creek watershed said water is
rediverted by an earthen dam at Diversion Point No. 148 in the
channel of Wildcat Creek for use on lands of Exceptors Kerrigan.
Diversion Point No. 148 also diverts substantially all the

natﬁral flow of Wildcat Creek after about July 1 of each year to

~-about the end of October. BAn earthen ditch carries said water to

the lands of Exceptors Kerrigan. The water from Jackson Creek,
Grizzly Creek, and Camp Gulch are not diverted for use in ﬁhe
Wildcaf Creek watershed until the flows in Wildcat Creek are
necessary for the'irrigatiQn of the lands of Exceptors Kerrigan.
This condition generally occurs around the middle of
July (RT 91). |

5. Exceptors Kerrigan own land designated on Map A
as Parcels III, 1V, V, VI, VII, VIII, and IX. Parcél IV contains
15 acres which are irrigated with water diverted at Diversion
Point No. 148. Parcel V contains.6'acres which are irrigated
with return flbw that was originally diverted at Diversion Point
No; 148 and at Diversion Point No. 151; Parcel VI contains
20 acres which are irrigated with water diverted at Divefsion
Point No. 148. Parcel VII coﬁtains 79 acfes which are irrigated

with water diverted at Diversion Point No. 148. Parcel VIII

contains 14 acres which are irrigated with water diverted at
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«-» Diversion Point No. 148. Parcel IX contains 35 acres which are

irrigated with water diverted at Diversion Point No; 148.

.6. Wildcat Creek flows in its natural watercourse
through or along Parcels V and VI. Wildcat Creek does not flow
through or along Parcels IV, VII, VIII, and IX. Parcels IV, V, A -
ViI, and IX are wholly within the watershed of Wildcat Creek.

Map A illustrates that portion of Parcels III and vI which is
within the Wildcat Creek watershed.

7. Sheet 15 of Plate 1 of the Otrder of Determination
depicts the course of the ditch leading from Diversion Point
Nb. 148. The irrigated lands of Exceptors Kerrigan are irrigated
by temporarily damming said ditch and by releasing water at
turnouts in the ditch. The water then flows across the lands
of Exceptors Kerrigan and is collected in the channel of a ditch
leading from Diversion Point No. 151 or in the channel of
Wildcat Creek both upstream and downstréam of Diversion Point
No. 151.

. 8. The Board established a duty of water of one cfs
to 50 acres of flood irrigated land as being reasonably necessary
for said use. About fifty percent of the water applied to a
field using said duty of water will find its way after use back
into a ditch or drain and becomes available for reuse as tail- ,
water: ;When there is less water than the general duty of water
of one cfs to 50 acres, there is proportionately less tailwater.

9. Exceptors Kerrigan presently ifrigate 163 acres ‘ .
of irrigable pasture and hay land with water diverted from

Diversion Point No. 148. The Order of Determination allocates
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a continuous flow;of 4.76 cubic feet per second (cfs) in a
first priority allotment for said irrigation use. said

quantity_of.water was calculated by using a duty of water
of 1 cfs to 50 acres of flood irrigated land for a use of

3.26 cfs and by adding a ditch loss of 1.5 cfs.
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10. Exceptors Kerrigan plan to extend the present ditch
leading from biversion Point No. 148 to lands they recentiy
acguired iﬁ'Section 18, T40N, R8W, MDB&M. ExXceptors Kerrigan
es;iméte that approximately ten to twenty acres of land would be
b:ought into cultivation (RT 118). Exceptors Kerrigan hope to
irrigaté said ten to twenty acres by using the existing allocation

of water of 4.76 cfs in a more efficient manner as follows.

In addition Exceptors Kerrigan propose to construct a small
pond in the SW1/4 of the SW1/4, Section 13, T40ON, R9W, MDB&M
(RT 117)., The surface area of the pond would be about one

acre. It would be used as a source of water for fire

protection.

11. Exceptor Sfruckman diverts water frém Wildcat
Creek at Diversion Point No. 151, which is located on land owned
bf International Paper Co. An earthen gravity flow ditch carries
said water to the lands of Exceptor Struckman. Sheet 15 of |
Plate 1 of the Order of Determination depicts the course of the
ditch from Diversion Point No. 151 to lands of Exceptor Struckman.
Said ditch collects substantially all the water flowing in
Wildcat Creek at Diveréion Point No. 151 after about June 15.
Said ditch also collects water which has been diverted by A
Exceptors Kerriéan at Diversion Point No. 148 and which has flowed

across the irrigated lands of Exceptors Kerrigan.
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12. Exceptor Struckman owns Parcels I, and II.
Wildcat Creek flows in its natural watercourse through or along
Parcel I; Wildcat Creek does not flow in its natural watercourse

through or along Parcel 1II.

13. Exceptor Struckman presently irrigates 92 acres of
irrigable pasture land with water diverted from Di-:~rsion Point
No. 151 or collected in the ditch leading from Diversion Point

No.. 151 ) The Order of Determ1nat1on allocates a continuous flow

of l 84 cfs in a second prlorlty allotment for sald irrigation

use. Sald quantlty of water was calculated u31ng a duty of water

- ——— T A
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of l»gfs to 50 acres of 1rr1gable land Wthh is flood 1rr1gated

for a use of 1.84 cfs The capacity of the dltch leading from

Dlver on Point No 151 is 1.84 cfs

o - . . - - - - - —

14. Exceptor Struckman also diverts water flowing in

Wlldcat_Creek’at Dlver51on P01nt No. 153 for use on six acres

of 1rrlgable pasture land Sald six acres is included within

at ﬁlher51on P01nt No. 151 " The Order of Determination allocates

a cdhtlnuous flow of 0. 12 cfs 1n'a second priority allotment for

sa1d 1rrlgatlon use. Sald allocatlon is an alternate allocation

for sald land. The contlnuous flow of 0.12 cfs was calculated
u51ngAa duty of one cfs to 50 acres of flood irrigated land.  No
dltCh loss was added to the use figure because no ditch loss was
measured.

15. Exceptors Kerrigan also irrigate six acres of

irrigable pasture land in Parcel V and one acre of irrigable

pasture land in Parcel III. The Oorder of Determination
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allocaﬁes a continuous flow of 0.14 cfs for the irrigation of
said land, which was calculated using the duty of water of one
cfs tQ 50 acres of irrigable land. Presently, there is no
diversion to said land; rather it is irrigated by tailwater
originating at Diversion Point Nos. 148 and 151 and which flowé
onto Parqel V and onto Parcel III.
l6. The diversionsof water from Jackson Creek and

Grizzly Creek were initiated by the filing of Notices of Appro-
priatioﬂ by d. D. Heard as follows:

a. September 18, 1894. J. D. Heard. Notice of
Appropriation from Jackson Creek. Recorded on September 24,
1894. _4/WR/160. The place of use of water was indicated as
the "Enterprise Mine and mining claims adjacent thereto". The
quantity of water claimed was 5,000 inches under a four-inch
pressure which equals 100 cfs. The purpose of use was mininQ.

b. September 18, 189%94. J. D. Heard. thice of
Appropriation from Grizzly Creek. Recorded on September 24,
1894. 4L/WR/161. The place of use of water was indicated as
the ?Enterprise Mine and mining claims adjacent thereto." The

quantity of water claimed was 5,000 inches under a four-inch

vpfessure which equals 100 cfs. The purpose of use was mining.

The chain of title of these two 0ld appropriations
appeafs in Appendix A. ‘ |

17. Diversion Point No. 91 .on Jackson Creek also
rediverted water stored in Jaékson Lake at one time. This .
appropriative right was initiated by the filing of a Notice of

Appropriation by F. Beaudry as follows:
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a. May 21, 1895. F..Beaudry. Notice of Appro-
priation from Jackson Lake. Recorded on May 29, 1895. 4/W.R./243.
The place of use of water was indicated as "Placer Mines now
being worked on Wildcat Creek and on Section 23, 24, 26, 57 and
28»of Township 40 North Range 9 West Mount Diablo Meridian
cléimed by F. Beaudry et al." The quantity of water claimed
was unspec?fied. The purpose of use was mining. 1ue chain of

title for this old‘appropriation appears in Appendix A.

Nature of the Controversy

18. Exceptor Struckman alleges that through an over-

sight the Board failed to include in the Order of Determination

- Grizzly Creek and Jackson Creek as ‘sources of water for his land.

EXceptor Struckman argues that Grizzly Creek and Jackson .»

Creek were included as sources of water for his land in the
Absfract of Proof of Claim and that therefore the Order of
Determination should be consistent. Therefore, Exceptor Struckman
requests that he be added as a claimant in Schedule B8 to Jackson
Creek and Grizzly Creek. Exceptors Kerrigan oppose this request
and claim to be the exclusive owners of the right to diyert

water from Jackson Creek at Diversion Point No. 91 and from

Grizzly Creek at Diversion Point No. 96. In addition, Exceptor

"Struckman opposes the changes in the use of water by Exceptors

' Kerrigan.

'19. Exceptors Kerrigan claim that the Order of Deter-

| mination reduces their water rights from those actually appro-

priated and used on their lands and that their water rights are
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awarded to Exceptor Struckman. Exceptors Kerrigan‘further claim
that they have acquired a prescriptive right to divert and use

water from Wildcat Creek.

Resolution of the Controversy -

20. The above conflict presents the following issues:

1 a. Who is a successor in interest to the pre-1914

appropriative water rights initiated by J. D. Heard and by F. Beaudry?
b. Assuming that none of the Exceptors are successbrs

in interest to these pre-1914 appropriative water rights, what‘rights,
if any, have:either Exceptors Kerrigan or Exceptor Struckman or either
of their predecessors acquired to divert waﬁer from Jackson Creek,
Grizziy Creek, Camp Gulch and Jackson Lake?

c. Did the predecessors of Exceptor Struckman complete

a pre-1914 appropriation to divert water originating in the Jackson

Creek, Grizzly Creek, and Camp Gulch watersheds, hereinafter referred

to as "foreign water", at Diversion Point No. 151 for use on Parcel I?

d. Are riparian rights part and parcel of any of the
lands owned by Exqeptors Kerrigan or by Ekceptor Struckman?

e. Did the predecessors of Exceptofs Kerrigan complete
a pre-1914 appropriation to divert the natural flow of Wildcat Creek
at Diversion Point No. 148 for use on parcel VII? |

| f. Assuming that tﬁe answer to the foregoing question

is in the affirmative Was this pre-1914 appropriation of watéf from
Wildcat Creek an appropriation on vacant public domain?

g. Assuming Exceptor Stfuckman does own lands to which
a riparian right is part and parcel, has this right been loét or
diminished by prescription? | |

h. Wwhat rights, if any, do Exceptors Kerrigan have to

develO§ the ten to twenty acres of land in Parcel III as they propose?
-9 —
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21. These issues may be best analyzed by reviewing the

sequence of events:

~ ~& --1- o 1 = Al -
he Act of July 25, 1866 (14 Stat. L. 239)

the Congress authorized the granting of alternate sections to the

Central Pacific Railroad in the amount of twenty per mile (ten on

> .
a2
ach side of the railroa n an inducement

A 1. ~) - ™ I v dvmra e o
U 111 ao Aall L11iUUcCcelicei: l. LW CuulloLLuc L a

_ railroad connectlng Portland, Oregon and Marysvill:, California.

Said Act is contained in Appendix B.

b. By the Act of July 26, 1866 {14 stat. L. 253, .

Sec. 9) the Congress provided that the owners and possessors of

vested and accrued appropriative water rights on the : a3

"public domain, which were recognized by local customs, laws, and

court_decisions should be protected and that the rights owaay
for the same were acknowledged and confirmed.

‘By the Act of July 9, 1870 (16 Stat. L. 217)
the Conéress further provided that all patents, pre-emptlons,
and homesteads should be subject to water and ditch rights so

recognized by the Act of July 26, 1866.

d. Parcel VII is patented to James H. Sullivan on

August 24, 1888.

e. James H. Sullivan commences diverting the
natural flow of Wildcat Creek at Diversion Point No. 148‘for
irrigation use on Parcel VII. Proof of Claim No. 201 indicates
that this 1rrlgatlon use commenced in 1890.
claims the place of use was the entire 163 acres of lrrlgated
land, Proof of Claim Nos. 200 and 201 collectively indicate that
the ditch leading from Diversion Point No. 148 irrigated land |
only within Section 23 until 1951 when the ditch was extended
into Sections 13 and 14. Proof of Claim No..200 claims an

-10-
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irrigated acreage in Section 23 of 95 acres. The actual measured
irrigated acreége is 101 acres. Parcel VII, which is the only

land James H. Sullivan owned in Sections 13, 14, and 23 in 1890,

does not contain 95 acres of land irrigafed with water diverted

at Diversion Point No. 148 in Section 23. It appears that James H.
Sullivan or his successors actually cleared land in Parcels VIII

and IX and irrigated it, even though the successors of James H.
Sullivan did not recei&e'the grant of Parcels VIII and IX until 1955.
The old barn constructed many years ago by the Sullivan family

is acﬁually'located on Parcel VIII. |

f. Parcels II, III, VI, VIII, IX and X are
patented to Central Pacific Railréad Company on July 30, 1894
in‘accordance with the provisions 6f the Act of July 25, 1866
'(14 Stat. L. 239). This deed is contained in Appendix C.

é. J. D. Heard files for the water in Jackson
Creek'and Grizzly Cfeek on September 18, 1894.

h. F. Beaudfy files for the Water in Jackson Lake
on May 29, 1895.

i. Twelve placer mining claims on Wildcat Creek which
were the place of use of these pre-1914 appropriative rights |
were filed in about 1895. Map B shows the location of the twelve
placer mines. |

j. The predecessors of Exceptor Struckman commenced,
on or before 1899, diverting at Diversion Point No. 151 water

flowing in Wildcat Creek for use on Parcel I.

k. The Proof of Claim states that irrigation use
commenced on 95 acres in 1906 with water diverted from Jackson

Creek and Grizzly Creek and rediverted at Diversion Point No.

'148. Actually such use must have taken place immediately after

-11-
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tﬁe commencement of the diversions of water from Jackson Creek,
o

Grizzly Creek, an amp Gulch to the Wilacat Creek watershed.

A placer mining use involved little consumptive use of water

in the actual washing operation and the foreign water and natural
flow of Wildcat Creek would have been commingled at Diversion
Point No. 148. The Board inter?rets the 1906_daté in the Proof
of Claim to be that date when the Sullivan family first commenced
operating the diversion structures on Jackson Creek, Grizzly
Creek, and Camp Gulch.
1. The mining use -ceases in the late 1890s or

the early 1900s. | |

» m. The successors in interest to James H. Sullivan
acquire Parcels II and VI on October 27, 1944. |

n. On November 8, 1949 the successors in interest

-tovJames H. Sullivan sell Parcel II and on November 9, 1949 they

acQuire Pércel IV. Each deed is silent regérding the reserva-
tion of the riparian right which was part and parce1>of Parceis
II, III and IV prior to said conveyance.

o. 1In 1951 the ditch leading from Diversion Point
No. 148 is extended to irrigate Parcels IV and VI.

p. On October 5, 1955 the successors in interest
to James H. Sullivan acquire Parcels VIII and IX. o

| 22. Exceptors Kerrigan's contention that they are the

successors of the pre-1914 appropriations acquired by J. D.
Heard and F. Beaudry is}based on the fact that they own a smali'
portion of the land that was the original place of use of these
aéprqpriations. Map B shows the iocation of twelve placer mines -
that were transferred by the estate of Fred Beéudry to his |

successors. Exceptors Kerrigan own that land designated as

Parcels III, IV, V, VI, VII, VIII, and IX and Map B shows that

~-12-
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the Cain Placer Mining Claim and R. R. Placer Mining Claim were
partially located on either Parcel VIII or IX.

23. The chain of title indicates that the place of
use of the appropriations of water from Jackson Creek and Grizzly
Creek was the "Enterprise Mine and -Mining Claims adjacent thereto”.
Since the term "adjacent" meéns "lying near or close at hand,
adjoining,'contiguous" (Fung & Wagnall's New Standard Dictionary),
the.other eleven mining claims were adjacent to the Enterprise
Mine and therefore all twelve mining claims were places of use
of these pre-1914 appropriations.

24.. The chain of title indicates that the place of use
of the appropriation of watér from Jackson Lake was "Placer |
Mines now being worked on Wildcat Creek.and on Sections 23, 24,
26, 27, and 28 of Township 40 North, Range 9 West, Mount Diablo
Meridian claimed by F. Beaudry et al.". All twelve placer
mining qlaims were places of use of this pre-1914 appropriation.

25. The sequence of evenﬁs in Finding\Zi indicates
that the pre-1914 appropriatiohs were initiated in 1894 and

| 1895 and that the mining use ceased in the late 1890's or early
1900s. While this is a rather vague time frame, other evidence»
corroborates that the mining use probably ceased before 1912.’
Fred Beaudry was the principal miner on these claims and hé died
before 1912.l/ The estate of Fred Beaudry transferred on

January 6, 1916 the ownership of the twelve mining claims to

1/ Angele Beaudry, Fred Beaudry's wife, was appointed Executrix
of the last will and testament of Fred Beaudry on January 10,
1912. The exact date of Fred Bsaudry's death is not known.

-13-
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Angele Beaudry, the wife of Fred Beaudry.’ Upon the death of
Angele Bazet, formerly Angelé Beaudry, the Estate of Angele
Bazet attempted to sell the mining claims and the water rights
in 1938. An option to purchase the mining claims and water
rights was executed in 1938.but never exercised. There is no
evidence to suggest any mining operations or any use of water
for such operationsafter the aﬁtempted sale of the wining claims
ahd water rights in 1938. Rather, the evidence indicates a
cessation of mining operations and of such use of water much
earlier. A reasonable inference is that mining operations and
use of water for such purposes ceased on or before the death of
Fred Beaudry. The consegquence of this conclusion is that the
pre—l914lappropriations initiated by J. D. Heard and Fred Beaudry

were forfeited for five years non-use. Smith v. Hawkins, 110 Cal.

122, 42 P. 453 (1895). Therefore, the successors of James H.
Sullivan did not acgquire any appropfiative water right on
October 5, 1955 when they purchased Parcels VIII and IX. The
fact that James H. Sullivan and his successors were'actually
operating the diversion structure for irrigation purposes since
1906 does not change.the above conclusion unless there were some
agreement between Fred Beaudry and his.immediate successors and

James H. Sullivan and his successors to exercise the water rights

" held by Fred Beaudry. No such agreement was established at the"

hearing; rather, H. Hearst Dillmang/ stated that the Sullivans'

2/ H. Hearst Dillman was a principal witness testifying on behalf

of Exceptors Kerrigan. He leased a portion of the property now
owned by Exceptors Kerrigan from the Sullivan family from about
1946 to 1974. (RT 85) He knows more about the operation of the
irrigation system on the Sullivan ranch than anyone else alive
today.

-14-




claimed the right to divert water from Jackson Cteek, Grizzly

Creek, and Camp Gulch after the Sullivan family purchasea Parcels

(VIII and IX in 1955. (RT 91-92)3/ & 4/

26. Exceptor Struckman claims to have the right to
divert water from Jackson Creek, Grizzly Creek, and Camp Gulch
for use in the Wildcat Creek Watershed. The chain. of title and
sequence of events makes clear that Exceptor Struckman owns no
land that was a place of use of the pre-1914 appropriations
initiated by J. D. Heard and F. Beaudry and that there was no
grant of a said right to Exceptor Struckman. Accordingly,'the

Board concludes that Exceptor Struckman is not a successor to

..these pre-1914 appropriations.

27. The fact that the successors of James H. Sullivan
did not acquire any appropriative water right on October 5, 1955
When they purchased Parcels VIII and IX does not necessarily
mean that they possess no right to divert water from Jackson
Cfeek,>Grizzly Creek or Camp Gulch. Prior to December 19, 1914
appropriative water rights could be acquired by taking and |
beneficially using water. Irwin v. Phillips, 5 Cal. 140 (1855).'
The priority of the right related back to the first substantial

act toward putting the water to beneficial use, provided the

3/ Mr. Dillman actually stated that the purchase took place in
1952-53. The chain of title indicates that the deed was

executed on October 5, 1955,

&/ Margaret S. Simmons, who is related to James H. Sullivan, was
also called as a witness on behalf of Exceptors Kerrigan. She
contradicted Mr. Dillman on this point. She testified that
the Beaudrys originally owned the ditch from Jackson Creek
and that ever since she could recall the Sullivan ranch
claimed a right to use the waters out of Jackson Creek,
Grizzly Creek and Camp Gulch Ditch (RT 79, 81).

-15-
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appropriation was completed with reasonable diligence. Kelley

v. Natoma Water Co., 6. Cal. 105 (1856). The sequence of events
outlined in Finding 20 indicates that James H. Sullivan
commenced operating the diversion structures on Jackson Creek

and Grizzly Creek in 1906 5/ and that he irrigated Parcel VII

‘and portions of Parcel VIII and IX for beneficial use. These

acts are sufficient to establish an appropriation with a priority
of 1906 from Jackson Creek and Grizzly Creek. Because of the
location of the ditch leading from Diversion Point No.'96'ahd
crossing Camp Gulch, said acts also diverted the water flowing

in Camp Gulch for beneficial use. Accordingly, these acts also

established an appropriation with a priority of 1906 from Camp

Gulch.

28. The quantity of water to which an appropriator is
entitied by right of diversion is the quantity which was actually
ﬁsed for beneficial purposes at the time of the original diversion
and which was reasonably necessary for such purposes, plus any
additional qﬁantity intended to be applied to further needs at
the time of the original diversion. This additional quantity
must be actually put to use within a reasonable time, measured
by all the circumstances of the case, after the original diver-
sion and which was reasonably necessarygtherefor. Haight v.

Costanich, 184 Cal. 426, 194 P. 26 (1920). As earlier stated,

5/ There is no evidence to indicate operation of the diversion
and storage structures on Jackson Lake. H. Hearst Dillman
indicated that he was not familiar with the diversion and
storage structures on Jackson Lake (RT 94). The Proof of
Claim did not claim any water from Jackson Lake. Consequently,
Exceptors Kerrigan do not possess any right to store water
in Jackson Lake.
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-VII, VIII, and ng/ with water diverted from Jackson Creek at

_ Diversion Point No. 91, from Grizzly Creek at Diversion Point

No. 96, and from Camp Gulch at an undesignated diversion point

an

3
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Diversion Point No. 148. The evidence is
- --unclear as to the precise acreage originally irrigated. It is
'not unreasonable to assume that the irrigated land increased as

P Ny -

addxtional land was cleared. Presently, Parcel VII contains a

....ktotal of 79 acres of. irrigable landz/ that may be irrigated with

.- water diverted or rediverted at Diversion Point No. 148. About

=52 acres of the total 79 acres are in Sectisn 23} tﬁe reﬁéining

- .27 acres of the total 79 acres are in Séction 14. Parcel VIII
and Parcel IX contain 14 and 35 acres, respectively, of said
irrigable land. The sum of this irrigated acreage that may be

--irrigated with water diverted or rediverted at Diversion Point

--No. 148 and that is contained in Parcels VII, VIII, and IX is

-~ ~-128. acres. B |

- ;:55 --29. The determination of the land that was originally

—-.irrigated with the foreign water, and of the land which was

- ~-progressively developed. in accordance with the doctrine of the

- _Haight case also determines the measure of the right by applying

:;éﬁ*The chain of title indicates that James H. Sullivan did not
—own Parcels VIII and IX in 1906. Although his successors

were not granted Parcels VIII and IX until 1955, James H.
.-Sullivan or his successors nonetheless cleared the land and
“irrigated it for beneficial use..

1/ Parcel VII also contains 22 acres of irrigable land that
can only be irrigated. by water diverted from Sugar Creek
at Diversion Point No. 166. The use of water from Sugar
Creek is not an issue in this exception.

-17-




.» @ duty of water of one cfs to 50 acres of irrigable land. The

Proof of Claim claims an acreage of 95 acres with a 1906 priority
and it indicates that this acreage was evidently completely within
Section 23. The actual measured acreage of land within Section 23
which is irrigated from Diversion Point No. 148 is 101 acres.

The Board concludes that the entire 101 acres should be given a

or progressively developed. The Proof of Claim further indicates
that the ditch leading from Diversion Point No. 148 was not
extended to ifrigate the 27 acres in Parcel VII, which is in
Section 14, until 1951. The queétion which this raises is whether
this additional 27 acres can be considered a place of use under
the doctrine.of progressive development in the Haight case.

Since the extension took place about 45 years after the initial
appropriation, James H. Sullivan and his successors arguably did
not use the diligence required under the doctrine of progressive
developmént in the Haight case. On the other hand the 27 acres
were originally acquired by James H. Sullivan ;n 1888 and a
réasonable inference is that he intended to clear the land and
irrigate it. The cleéring of land is'a time consuming process

and the 45-year period was interrupted by two world wars. While

the Board considers this an extreme case of progressive develop-

ment’, it concludes that the 27 acres should be designated as a

8/

place of use of the appropriation of the foreign water.-=

-8/ The 35 acres of irrigable land in Parcels IV and VI are not
a place of use of this old appropriative right either orig-
inally or under the doctrine of progress1ve development.
Under said doctrine, the appropriator is reaguired originally
to intend to irrigate the land. Since James H. Sullivan or
his successors did not own Parcel IV or VI until the 1940s
and since they did not exercise any acts of ownership on said
land, they could not have 1ntended to irrigate Parcels IV and
VI in 1906.
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The measure of the right is that quantity of water reasonably
necessary to irrigate the 128 acres, which is 2.56 cfs using
the general duty of water and that quantity of water lost as
a ditch loss. The capacity of the diversion structure on
Jackson Creek is 4.10 cfs'and this is the maximum capacity of
‘the ditch leading from Diversion Point No. 91. A ditch loss
.of about 1.5 cfs occurs in said ditch. Therefore, the totalkﬂ

" measure of this pre-1914 appropriative right is 4.10 cfs.

30. Did the predecessors of Exceptor Struckman take

those actions sufficient to establish a pre-1914 appropriation

to divert and use the waters of Jackson Creek, Grizzly Creek
and Camp Gulchg/for use within the Wildcat Creek watershedlg{
The evidence was conflicting on this point. Clarence Dudley,

who is the immediate predecessor to Exceptor Struckman, testified

-on the behalf of Exceptor Struckman. He testified that when he

purchased Parcel T in 1976 he did so withlthe'understanding
that he had a right to divert water from Jackson Creek and
Grizzly Creek to supplement the natural flow of Wildcat Creek
(RT 52). He further testified that he paid H. Hearst Dillman
to maintain the ditch from Jackson Creek and Grizzly Creek.
Exceptor Struckman testified that he discussed the water fights'

attaching to Parcel I with David McAnlis, a staff engineer in

9/ Exceptor Struckman does not claim an appropriation initiated
T under the Water Commission Act (Stats 1913, c.. 586,
p. 1012) or under the Water Code.

10/ This issue is distinct from the rights, if any, that
Exceptor Struckman may have to divert and use foreign
water, that is water from Jackson Creek, Grizzly Creek,
and Camp Gulch, which has escaped the boundaries of the
place of use of the original appropriation.
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the Division of Water Rights, and that the following discussion

took place:

--"And I [Ekceptor Struckman] said, 'Is this the

£ MNT oS alamt b A
way [referring to the Proof of Claim submitted

by Allen G. Moore for Parcel I] it will be?'
And he [David McAnlis] said, 'Well, tk_re
have been no contests, no one has objected to
that proof of claim. BAnd I believe that you
-would be safe in assuming that that is fine,

by 4+ In fpm &1
ry near at this time'". (RT

i
’ A

i
1

Exceptor Struckman interpreted the Proof of Claim as including

~~——the-right to divert water:from Jackson Creek and Grizzly Creek

for use on Parcel I in the Wildcat Creek watershed.
- z2-s r=-31.... TWo witnesses, Margaret S. Simmons and H. Hearét
,.billman¢_testified on.-behalf of Excéptors Kerrigan and they were
offered, ipipart, ﬁo rebut the-testimony offered by Exceptor
Struckman.  Margaret S. Simmons testified that the Beaudrys
originally owned the ditch from Jackson Creek, that ever since
sheﬂgould,recallithewSullivan_ranch'claiﬁed a right to use the
waters out of the Jackson Creek, Grizzly Creek, and Camp Gulch
ditch and that H. Hearst Dillman was leased the property with
.thegundg;stqnding that he would continue to maintain the water.
right belonging to the Sullivan .ranch (RT 79, 81; 82). H. Hearst
Dillman.testified that he; as lessee, was not aufhorized to
give-or-relinguish any of the water rights belonging to the

Sullivan ranch to the predecessors of Exceptor Struckman (RT 86).

ﬁe further denied that Clarence Dudley or any other owner of
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Parcel I had ever paid him for the maintenance of the ditch
leading from Diversion Point No. 91 on Jackson Creek (RT 86, 93,
97)._ He explained that he had cleaned the ditch leading from
Diversion Point No. 151 to Parcel I as lessee of both the Sullivaﬁ
ranch and the Moore ranchll/ just prior to sale of the Moore

ranch to Clarence A. and Arvilla K. Dudley on May 18, 1976. The
payment mentioped by Clarence Dudley was for the cleaning of this
ditch (RT 97, 98).

32. The evidence submitted by Exceptor Struckman fails
to convince the Board that his prececessors acquired a pre-1914
appropriative right to divert and use the waters of Jackson
Creek, Grizzly Creek, and Camp Gulch. There is no evidence that
Margaret A. Ankenylz/, the owner of Parcel I from August 18, 1899
to Deceﬁber 13, 1934, operated the diversion structure on Jackson
Creek, Grizzly Creek} and Camp Gulch and beneficially used the
water diverted pfiof to December 19, l9l4£§{ Even if the testimohy
of Clarence Dudley is accepted as accuréte, it merely establishes
that hé helped maintain the ditch from Diversion Point Nb. 91. It
does not esﬁablish the existence of a pre-1914 appropriative right.

The Proof of Claim, relied on by Exceptor Struckman, is of no

help.. It states in pertinent part:

11/ Allen G. and Evelyn K. Moore owned Parcel I from August 8§,

1949 to May 18, 1976.
12/ The deed, which conveys Parcel I to Margaret A. Ankeny in
1899 also conveys an easement to the ditch leading from
Diversion Point No. 151. This ditch shows the exercise of a
riparian right and since foreign water was commingled with
the natural flow of Wildcat Creek, an appropriation of the
foreign water, which is discussed; infra.

13/ After December 19, 1914 an appropriative water right could

only be acquired by applying to the State Water Resources Control

Board or its predecessors in function for such a permit. There
is no allegation or evidence of a post-1914 appropriation.
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Diversion x
Claimant Number Source oo
A. Moore 151 Wildcat, Jackson

and Grizzly Creeks

This statement merely indicates that A. Moore, a predecessor of

Exceptor Struckman, appropriated at Diversion Point No. 151 the
foreign water that has been imported to the Wildcat stream
system.lé/ It does not mean, evidently as Exceptor Struckman
interprets it, that A. Moore has a right to operate the diversion
structures on Jackson Creek, Grizzly Creek and Camp Gulch. To
have this latter meaning Diversion Point No. 91 and Diversion
Point No. 96 would have had to be named as Diversion Points in
fhe claim. Finally, Clarence A. Dudley's testimony as to the
representation made to him about the water rights by his prede- .
cessors has to be discounted. While the Board does not doubt

the good faith and honest nature of hisfbelief, the deed from
Allen G. and Evelyn K. Moore tovClarence A. and Arvilla K. Dudley

coes not convey a right of way to the ditch from Diversion Point

Mo. 91. Some evidence of a right of way would be necessary for

15/

‘exercise of the appropriative right.==' Accordingly, the Board

- concludes that there is insufficient evidence to establish that

Margaret A. Ankeny or any of the other predecessors of Exceptor

Struckman acquired a pre-1914 appropriative right to divert and

14/ The Board considers this basis of right, infra.

15/ The Board notes that Exceptors Kerrigan do not have such a
grant of a right of way in their chain of title either.
However, considerable evidence was received which tends to
establish a prescriptive easement on land now belonging to
International Paper and an easement under Revised Statutes
§ 2239, which was repealed by Section 706 of the Federal
Land Policy and Management Act cf 1976 (Pub. L. 94-579),
on land now in the Klamath National Forest. (RT 93,94)
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use the waters of Jackson Creek at Diversion Point No. 91, of

Grizzly Creek at Diversion Point No. 96 and of Camp Gulch at an

undesignated diversion point.

33. As earlier stated in Footnotel2, the deed, whicﬁ
conveys Parcel I to Margarét A. Ankeny in 1899, also conveys an
easement to the ditch 1eading from Diversion Point No. 151. A
‘reasonable inference to be drawn from this fact is that water
was béing divertéd from the channel of Wildcat Creek on or before
1899. Sincé the mining operations began importing the foreign
water afound 1894-95 and since these diversions were continued
on and after 1906 by James H. Sullivan and his successors, foreign
water was commingled with the natural flow of Wildcat Creek and
was diverted by Margaret A. Ankeny at Diversion Point No. 151 for
beneficial use on Parcel I. Consequently, the Board concludes
that-Margaret A. Ankeny or her predecessors completed an appro-
priation of the foreigﬁ water for use on Parcel I. The méasure
of the right is limited by the quantity which is actually diverted
and by the amount which can be put to reasonable beneficial use.
The Order of Determination allocates a continuous flow of 1.84 cfs

to Exceptor Struckman in a 2nd priority allotment. During the

beginning of the irrigation season the entire flow of 1.84 cfs
is available from Wildcat Creek. Around the middle of July

foreign water from Jackson Creek, Grizzly Creek, and Camp Gulch




is imported into the watershed. In addition, foreign water from
Sugar Creek is also impofted by Exceptors Kerrigan at Diversion
Point No. 166. As discussed infra, the Board concludes that a
riparian right is part and parcel of parcel I. Consequently,
Exceptor Struckman possesses a correlative right to the natural
fle:;fEWiidcat Creek. As the natural flow of Wildcat Creek
diminishes progressively toward the end of the irrigation season
afoﬁh&mdétbbérnis"6fuéach year, the foreign water becomes an

incréasingly bigger préportion of the total flow of 1.84 cfs

.‘ﬁeedédfby éiéé?toiTSt}ﬁEkﬁQn." Acéofaingi§-ihé_anrd_conéludes

that “the maximum amount authorized for diversion under this
' pre-1914 appropriative claim is 1.84 cfs, which is that quantity

Struckman.

LEnitiogg ‘Riparian rights to the use of water are an inci-
dent of land ownership and the right attaches to land which abuts
a Stream, lake or pond and which is the smallest parcel held under

one ‘title in the ~chain of title to the present owner. Hudson v.

West, 47 Cal.2d 823, 306P.2d 807 (1957). Consequently, a riparian

become -smaller by ‘the conveyance of ‘the “back parcel without either
‘an implied or an express reservation of a riparian right. Hudson v}
Dailey, 156 Cal. 617, 105 P. 748 (1909). Furthermore, the place

of use of water under a riparian right is limited to riparian lands

.ﬁithin the watershed of the particular stream. Anaheim Union

Water Co. v. Fuller, 150 Cal. 327, 88 P. 978 (1907).
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35.  Wildcat Creek flows in its J%!ural watercourse
through parcels III, V, and VI. Map A illustrates those portions

III & VI which are within the Wildcat Creek watershed.

]

Parcel V is wholly within the watershed of Wildcat Creek. Con-
sequently, Exceptors Kerrigan possesses a riparian right to the
use of waters from Wildcat Creek on parcel V and on the southern

portionsof parcels III and VI which are in the watershed of

~Wildcat Creek.

‘ 36. Wildcat Creek does not flow through or along
parcels IV, VII, VIII, and IX. Consequently, Exceptors Kerrigan,'
the owners of said parcels, do not possess a riparian right to

the use of waters from Wildcat Creek, unless a riparian right
were either expressly or impliedly reserved for these pafcels.

The chain of title for parcel VII indicates that it never was

a portion of a larger parcel which abutted Wildcat Creek. Con-
sequently, no riparian right attaches to parcel VII. The chain

of title for parcels VIII and IX indicates that they were ofiginally
part of parcel X and that parcels VIII, IX, and X were not split up
uﬁtil October 5, 1955. The sequence of events establiéhes that
water was diverted and used on this land in 1890 or sometime
jmmediately thereafter. Because of the existipg diversion and
use of water on parcels VIII and IX, the Board concludes that a
riﬁarian right  was impliedly reserved for parcels VIII and IX

and that, therefore, Exceptors Kerrigaﬁ possess a riparian right
to the use of waters from Wildcat Creek on parcels VIII and IX.
The riparian status of parcel IV will be considered, infra.

| 37. Wildcat creek flows in its natural watercourse

through parcel I and parcel I is wholly within the watershed of
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Wildecat Creek_. C@sequently, Exceptor Strucn, the owner 'of

parcel I, possesses a riparian right to the use of the wateré
Wildcat Creek on parcel I. |

38. Wildcat Creek does not flow through or along parcel
II. Consequently, Exceptor Struckman, the owner of parcel II,

does not possess a riparian right to the use of waters from Wildcat
Creek, unless a riparian right were either expressly or impliedly
resgrved for parcel II. The chain of title for parcels II, IV,

and VI indicates that parcel II was originally part of parcel VI

and that parcel II was not split off until November 8, 1949 from

- parcel VII when parcel II was traded for parcel IV. Since the

ditch leading from Diversion Point No. 151 is uphill from the

irrigated portion of parcel II, parcel 1I, therefore, can be

easily irrigated by said ditch. Since said ditch was in use

- for many years previous to November 8, 1949, a reasonable

inference is that the land swap in 1949 was intended to retain
the riparian status of parcel II. Consequently, Exceptor

Struckman possesses a riparian right to the use of waters from

Wildcat Creek on parcel II.

<sz==z~ --:39., The maximum measure of the riparian right is.the
amQEntwneceséary for reasonable and beneficial use. (Article
X,-Section 2 of the California Constitution.) If there is
insufficient natural flow of the stream, like uses share the

available supply. Exceptor Struckman possesses 92 acres of

"irrigable land in pércels I and II. The maximum measure of his

riparian right is 1.84 cfs using a duty of water of one cfs to

50 aéres of flood irrigated land.
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40. The determination of the riparian status of
rcel IV is more difficult. Parcel IV was originally part
Qf parcel VI and therefore it was riparian; the question is
whether a riparian right were either expressly or impliedly
reserved to parcel IV. There is no'express reservation. The
ditch leading from Diversion Point No. 148 was extended to
serve parcel IV in 1951 which was obviously after the iand swap
in 1949. Since parcel IV was not being irrigated in 1949, one

riparian right was impliedly

possible inference is that no
reserved to said land. However, the evident purpose of the

land swap, at least as far as the predecessors of Exceptor

Struckman were concerned, was to.own irrigable land which could

easily be irrigated by the diversion of water at Diversion Point

No. 151. Since the ditch from Diversion Point No. 148 was

éxtended within two years of the land swap in 1949 to irrigate

Parcel iV, é reasonable inference is that the purpose of the land
swap;as faf as the predecessors of Exceptors Kerrigan were con-

cerned was to own irrigable land which could be easily irrigated from
'Diversion Point No 148. For this reason, the Board concludes that the
partieé to the land swap in 1949 did not intend to sever the.

riparian right part and parcel of parcel IV. Accordingly, the

anrd further concludes that Exceptors Kerrigan possess a fiparian

right to the use of waters from Wildcat Creek on parcel 1V.

41. Exceptors Kerrigan possess a total of 84 acres
of irrigable land in parcels IV, VI, VIII, and IX for which a

riparian right is part and parcel.
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Of this total amount 60 acres are in parcels VIII and IX and in
the SW 1/4 of Section 13 in parcel VI. A continuous flow of
1.2 cfs is necessary for the irrigation of said 60 acres using
a duty of water of one cfs to 50 acres of fiood irrigated land.
However, there is a total ditch loss of 1.5 cfs from the ditch
leading from Diversion Point No. 148 as explained in Finding 9. -
The propoftional share of the ditch loss for the 60 acres is
0.65 cfs. The maximum measure of the right for said 60 acres
is the sum of the use amount and of the ditch loss; the sum is

1.85 cfs. The remaining 24 acres of irrigable land in parcels

IV and VI for which a riparian right is part and parcel is that- — R

presently irrigated land in parcels IV and VI which is down ditch

of a point designated on Map A as measurementhoint A. A
continuous flow of 0.48 cfs is'necegsary for the irrigation
of‘said 24.acres. Because of the location of Measurement Point
A, no ditch loss occurs for said 24 acres. Accordingly, the'
maximum measure'of the riparian right part and parcel to said
24 acres is 0.48 cfs. The significance of Measurement Point A

and the division of the riparian land in this manner will be

‘discussed infra. The total flow necessary for irrigation of

the 84 acres of irrigable, riparian land is 2.33 cfs.

42. The sequence of events establishes that
James H. Sullivan diverted water for irrigation of irrigable

land on ‘parcel VII in 1890. These acts are sufficient to

-establish an appropriative right with a priority of 1890.. The

;extent of the beneficial use is the measure of the right.
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James H. Sullivan originally irrigated 6nly 52 acres of irrigable
land within parcel VII and within Section 23. The remaining
27 écres of irrigable land within parcel VII, which is within
Section 14, was not irrigated until 1951. For the reasons
stated in Finding 29, the Board concludes that said 27 acres
shouldzbe included as a pléce.of use under this appropriation.
Therefore, the total place of use contains 79 acrés and a
continuous flow of 1.58 cfs is necessary for the irrigation of
said land using a duty of water of one cfs to 50 acres of flood
irrigated land. However, there is a total ditch loss of 1.5
cfs from the ditch leading from Diversion Point No. 148 as
explained in Finding 9. The proportional share of the ditch
loss for 79 acres in parcel VII is 0.85 cfs. The measure of
the right is the’éum'of the use amount and the ditch loss;
the sum is 2.43 cfs.

43. Exceptors Kerrigan contend that the Order of

.Determination reduces their water rights from those actually

appropriated. Although Exceptors Kerrigan do not specifically
assert that their predecessors completed a pre-1914 appropriation
on vacant public domain, the above general claim is broad

enough to include such a contention. To assure a complete

- analysis the Board analyzes that claim now.

44. By the Act of July 26, 1866 (14 Stat. L. 253,
Sec. 9) the Congress provided that the owners and possessors
of vested and accrued appropriative water rights on the pﬁblic

domain, which were recognized by local customers, laws, and court
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decisions, should be protected and that the rights of way for
the same were acknowledged and confirmed. By the Act of July
9, 187Q (16 Stat. L. 218) the Congress further provided that
all patents, pre-emptions, and homesteads should be subject to

‘water and dltch rights so recognized by the Act ‘'of 1866.

45. In controversies between an apptopriator of water
on public land and a riparian who subsequently purchased such
land, the California Supreme Court has variously determined

the bpeiative date from which the riparian's right to the use

of the water w1ll be protected An early decision'concluded

that the rlparlan rlght of the pre-emptor attached as of the

date of issuance of the patent. Osgood v. El Dorado Water

and Deep Gravel Min. Co., 56 Cal. 571 (1880). In 1920 the

'cod;tmﬁeiduthatwthe‘gfanting of a patent related back to the

date of filing of the entry on the land in the government land

office and that the grantlng of the patent conferred the rights

of a rlparlan owner upon the grantee from the date of such entry.

Halght V. Costanlch 184 Cal. 426, 194 Pac. 26 (1920). However,

in 1922 the court restated the rule to be that the inception of

the rlght is the date of bona fide settlement with the intention

of subsequently acqulrlng a complete title by patent Pabst

v. Flnmand{ 190 Cal. 124, 211 Pac. 11 (1922).

- 46, Slnce the chain of title for Parcel X the

land on whlch Dlver51on Point No. 148 is located, indicates that

the United States patented Parcel X to the Central Pacific
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Railroad Company on Jhly 30, 1894, Exceptors Kerrigan's

e : appropriation with a priority of 1890 may be an appropriation

on vacant public domain. The effect of this conclusion would

be to elevate the priority of the appropriation to a first

priority and make it senior to riparian rights on Wildcat Creek.

| If this were land patented to a private individual, the issue
would be by what date did the patentee enter into bona.fide

settlement with the intention of subsequently acquiring a complete

title by patent. 1If the appropriation were initiated prior to said

date of bona fide settlement, the appropriation would be senior
to the riparian right part and parcel of the land subsequently
granted to the Central Pacific Railroad Co. The Board is
unaware of any case specifically resolviné such a conflict where
‘a corporation such as a railroad is involved. One possible
{ . argumént is that the- inception of the right relates back to the
’ act of Coﬁgress authorizing the railroad grant in the first
insfance. Here the date of that act is July 25, 1866. Under
this analysis the priority of the appropriation.wduld’have fb
be prior to the date of said act to have priority over the
riparian rights part and parcel of.the land. A significant
point in determining this question is to review the patent fromv
the United States to the Central Pacific Railroad Co. Unlike
'patents to private individuals, the patent contains no clause
making the patent subject to veséed and accrued_water rights.

The Board concludes that this obvious omissioﬁUi/means that

i A perusal of just a few patents to individuals after the
9 Act of July 9, 1870 (16 Stat. L. 218) indicates that the
\

United States was quite con51stent in inserting this clause
required by said act.
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\‘o.f-.,Jply 9, 1870 to@patent which had its incef Fon in an Act of

&

Congress enacted on July 25, 1866. In an analagous situation under
the Swamp Land Act of 1850 (9 Stat.L. 519) The California Supreme
Court determined that a patent issued to the State of California in
1895 for swamp land related back to the date of the Swamp Land Act,
which was that Act of Congress which granted swamp and overflowed

. lands to»various states. The court further concluded that appropri-
ations initiated in 1871 and 1872 on the land conv:7ed by said batent
were.junior to the exercise of the riparian right part and parcel of

said land. San Joaquin & Kings River Canal and Irrig. Co. v. Worswick,

187 Cal. 674, 203 P. 999 (1922). Accordingly, the Board concludes
that John H. Sullivan, a predecessor of Exceptors Kerrigan, did not
complete an appropriation on vacant public domain. |
47. A right to the use of water may be acouirecd by
. prescription. To perfect such a right, the use of water mustm
‘ - be: . (1) actu_al, (2) open and notorious, (3) hostile and adverse
to the original owner's title,.(4) continuous and uninterrupted

for flve vears, and (5) under a claim of right, and not by virtue

of another right. Peck v. Howard, 73 Cal. App. 24 208, 325

167 P. 24 753 (1946). However, when surplus water is:available,

no prescriptive title can be acquired because the use 1is not

adverse.

48. Water Code Section 1052 states:

"The diversion or use of water subject to

the provisions of this division other than

as authorized in this division is a trespass,- '
and the board may institute in the superior
court in and for any county wherein such
diversion or use is attempted appropriate
action to have such trespass enjoined.

Water Code Section 1052 was originally added as Section 38 of

! a the Water Commission Act (Statutes 1913, c¢. 586, p. 38). In
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- 1923 Section 38 was implemented by the add¥ion of Section 1c
to the Water Commission Act; Section 1lc is now found in Water
é Code Section 1225.
Water Code Section 1225 states:

: Except as provided in Article 2.5 (commencing with
- : Section 1226) of this chapter, no right to appro-
' priate or use water subject to appropriation shall
be initiated or acgquired except upon compliance
. with the provisions of this division.

49. The Water Commission Act was effective on
December‘l9, 1914. A diversion and use of water after the act's
effective date, under no ciaim of right, and without complying
with said Act, constitutes merely an illegal diversion. See
generally Craig, "Prescriptive Water Rights in California and
the ﬁéééésity for a Valid Statutory Appropriation", 4é Caiif.
L. R. 219 (1954).
50. Excepﬁors Kerrigan allege that Diveféion»Point No.
. o _148 ha; diverted the naturalw flow of Wildcat Cxlee-k. tomnﬂo—n_rﬂi:parian
iand since 1890 and that this invasion of the riparian rights
. attaching to Parcels I and II has been actual, open and notorious,

hostile and adverse, continuous and uninterrupted for five years

and under claim of right, and not by virtue of another right.
If Exceptor Kerrigan were correct in this assertion, the effect

would be to elevate the priority of the valid appropriation

discussed in Finding 40. )
The evidence abundantly supports,the conclusion that the diver-

- ' | sion to Parcel VII by the predecessors of Exceptors Kerrigan
has been actual, open and notorious, continuous and uninterrupted
for five years, under claim of right and not by virtue of

another right. The more difficult question is whether it has
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been adverse and stile. The Board's invesé%%ation discloses
that the Wildcat Creek watershed as presently augmented by the
Grizzly Creek, Jackson Creek, and Camp Gulch watersheds provides

enough water for both Exceptors Kerrigan and Exceptor Struckman.

Prior to the adoption in 1928 of Article XIV, Section 3 of
the California Constitution, which has been renumbered to be
Article X, Section 2, a riparian-propfietor was entitled to
restrain any diversion to nonriparian land and the riparian

proprietor was not required to show any damage to his use.

Pabst v. Finmand, 190 Cal. 124, 211 P. 11 (l922).v Article X,
Section 2 of the California Constitution limited a riparian

proprieﬁor's use of water to a reasonable and benefic?alw2§e
of water.v'Consequently, after the effective date of the 1928
amendment, a riparian proprietor would have to be damaged by

e s . . . . . 17
an appropriation to restrain a diversion to nonriparian 1and.——/

Here, prior to 1928 the predecessors of Exceptors Kerrigan

_divetted water from Wildcat Creck to Parcels VII, VIII, and

IX. The Board has previously concluded that Parcels VIII and

IX are riparian and that Parcel VII is not. The Board concludes
that the diversion to Parcel VII was adverse and hostile under

the criteria stated in the Pabst case, because it was an invasion

iZ/ For post-1914 appropriations under the Water Commission

Act or the successor provisions of the Water Code, the Board,
or its predecessors, are required to find that unappropriated
water exists to supply the applicant. This determination
of the existence of unappropriated water necessarily
requires the determination of the reasonable needs of
riparians. During periods of drought, a junior appro-
 priator with a water right entitlement from the Board is
" required to respect riparian rights by not operating its
diversion structures. However, pre-1914 appropriators,
as here, may be increasing their use under the doctrine
of progressive development af:er 1928. This statement
applies to them.
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. 7> of the ripariarg@ight part and parcel of p &

els T and II.
Accordingly, the Board concludes that prior to 1928 John H.
Sullivan and his successors acquired a prescriptive right to
divert and use water on Parcel VII to the extent of his bene-

ficial use. As earlier stated, the irrigated acreage in Parcel

VI1 at this time was 52 acres and a continuous flow of 1.04 cfs

is necessary for the irrigation of said land using the duty of
water of one cfs to 50 acres of flood irrigated land. However,

there is a ditch loss of 1.5 cfs from the ditch leading from

" Diversion Point No. 148 as explained in Finding 9. The proportional

share of the ditch loss for the 52 acres in Parcel VII is 0.56 cfs.
The measure of the right is the sum of the use amount and of

the ditch loss; the sum is 1.60 cfs. The season of

diversion is the irrigation season. For the predecessors of
Exceptbrs Kerrigan to have acquired a prescriptive right after
1928 for use on the additional 27 acres in Section 14,

Exceptors Kerrigan were required to show damage by their use

" of water on the 27 acres to the use of water by the predecessors

of Exceptors Kerrigan. Exceptors Kerrigan failed to show such
damage and therefore no prescriptive right was acquired as a

result of use of water on the 27 acres in Section 14 since 1951.

‘Consequently, the appropriative right from the natural flow of

Wildcat Creek which is appurtenant to said 27 acre is junior

‘to the exercise of the riparian right on Wildcat Creek. A

continuous flow of 0.54 cfs is nécessary for the irrigation of
said land using the normal duty of water for flood irrigated land.
The proportional share of the ditch loss for the 27 acres is

0.29 cfs. The measure of the right is the sum of the use amount
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and of the ditch loss; the sum is 0.83 cfs. The effect of this
conclusion is to divide the appropriative right discussed in
Fiﬁéiﬂd 40 into two sepafate priority classes.

o 51. Exceptors Kerrigan claim of preécriptive right is
also broad enough to include a claim of such a righﬁ for use
on Parcels IV, VI, VIII, and IX. The Board has previously con-
cludéd that these parcels are riparian. While the law is well

established that one riparian can obtain a prescriptive right

adverse to downstream riparians, it must be clearly shown -

 that the downstream riparian proprietor had actual notice of

__the adverse claim or that circumstances are such that such o (uf-

party must be presumed to have known of the adverse claim.

Pabst v. Finmand, supra, at 129 . In the present situation

there is nothing to indicate that the predecessors of Exceptors

Ke;ﬁiggg were exercising or attémpting to exercise any more
than their riparian right. The fact that the predeceséors of
Exceptors Kerrigan diverted substantially all the natural flow
of_ﬁildqaﬁ‘Creek after about July 1 of each year is not dis-
positive of the matter. This diversion didvnot damage use of
wager\§y_the predecessors of Exceptor Struckman; rather this

was a diversion of benefit to owners of all riparian parcels.

Accordingly, the Board concludes that the diversion of water

to Parcels IV, VI, VIII, and IX by the predecessors of Exceptors

Kerrigan did not result in the acquisition of a pfescriptive right

‘to the use of the natural flow of Wildcat Creek.
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52. Exceptors Kerrigan desire to develop ten to twenty
acres of land in Section 18, T40N, R8W, MDB&M for irrigétion.
Evidently, they propose this deQelépﬁent ;blely in the exercise
of their appropriative rights (RT 123): TQé péééiblé legal

doctrines arguably may allow such development. The first is the

doctrine of progressive development from Haight v. Costanich,
184 Cal. 426; 194 P. 26 (1920); the second is the provisions

of Water Code Sectioﬁ 1706, which allows changes in the place
of use of water aépropriated prior to December 19, 1914.

53. The déctriné: of pfégféggiQé’déﬁélépﬁéht reéuifes both
the intention at the time of the origihél diveféion to apply
the additional quéntity of Wétéf ﬁé fufthéf néédé éﬁd thé
beneficial use of said_water within a reasonable time.
cheptors.Kerrigan proposed use of water on this ten to twenty
acres-oﬁ Parcel III fails to satisfy either requirement.
Johan. Sullivan, the original appropriaﬁor of water for which

Exceptor Kerrigan is a successor, did not own Parcel III in

- 1890; nor did he exercise any acts of ownership of said land.

Accordingly, John A. Sullivan could not have had the intent to

irrigate said land. Even if he did have such an intent, a

time period of nearly eighty years separates the original

intent from action by Exceptors Kerrigan to use beneficially

water on said land. Such a delay does not constitute reason-

able diligence. For these reasons, the Board concludes that

Exceptors Kerrigan do not possess the right to irrigate the
ten to twenty acres under the doctrine of progressive

development.
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54, Water Code Section 1706 states:

The oerson entitled to the use of water by
v virtue of an appropriation other than under
the Water Commission Act or this code may
o change the point of diversion, place of use,
or purpose of use if others are not injured
by such change, and may extend the ditch,
flume, pipe, or aqueduct by which the dlver51on
is made to places beyond that where the first
use was made (empha51s added)

Consequently, Exceptors Kerrigan can change the place of use
to Parcel III "if others are not 1njured by such change". The

Board has always interpreted Water Code Section 1706 and the

analagous provision, Water Code Section 1701, relating to

post-1914 approprlatlons ‘as prohlbltlng any change Wthh

injures ‘either a senior or junlor rlght to dlvert and use

wateerrom‘the same source. The proposed change would reduce

the quantlty of water applled to Parcels Iv, VI VII VIII

and IX and therefore reduce the tallwater whlch is collected

in the channel of Wlldcat Creek or in the ditch leadlng from

Dlver51on P01nt No. 151 Since this reduction likewise will

reduce the quantlty of water avallable for d1vers1on and use

_',.\_, e N - - e P e e mm

by Exceptor Struckman, the proposed change will 1njure the

approprlatlve and rlparlan rlghts possessed by Exceptor Struckman.

Consequently, the Board concludes that Exceptors Kerrlgan have

no rlght to extend the dltch leadlng from Dlver51on Point No.
148 to-prov1de water to ten to twenty acres of allegedly

1rr1gab1e land in Parcel III 18/

l-§-/T-}E:xc:eptors Kerrigan predecessor did not file a Proof of

Claim on the basis of riparian right to divert and use
“water on Parcel III, even though the Board has concluded
that the southern portion of Parcel III is riparian.
.Whether Exceptors Kerrigan could make this claim at this
late date is not raised by the issues before the Board and

the Board expresses no opinion on this conceptual issue.
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55. Exceptors Kerrigan may, for water management
purposes, wish to use their pre-1914 appropriative right

from Wildeat Creek with the 1890 priority on land other

than Parcel VII and their pre-1914 appropriative right from

Jackson Creek, Grizzly Creek, and Camp Gulch on land other
than' Parcels VII, VIII, and IX. As stated in Finding 54, the
'place of use of pre-1914 appropriative rights may be changed

"if others are not injured by such change". Because of the

- relative location of Parcels VI, VII, VIII, and IX, the Board

* concludes that Water Code Section 1706 would allow Exceptors

Kerrigan to use the pre-l9l4 appropriation from Wildcat Creek
on Parcels VIIT and IX in addition to Parcel VII. Moreover,
Exceptors Kerrigaﬁ could use said water on the eleven acres

of irrigable land in the southwest corner of Section 13. 1In

~ each case, the water would flow across the lands of Exceptors

Kerrigan and be collected either in the channel of Wildcat

Creek above Diversion Point No. 151 or in the ditch leading
from Diversion Point No. 151. 1In either case, the tailwater

would be available for use by Exceptor Struckman and therefore

‘he would not be injured. For the same reasons, the Board

concludes that Water Code Section 1706 would allow Exceptors

Kerrigan to use the pre-1914 appropriation from Jackson Creek,

Grizzly Creek, and Camp Gulch on the eleven acres of 1rrlgable

land in the southwest corner of Section 13. 19/

19/ This expansion of the place of use does not increase the

quantity of the right.
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THE OWENS-HAYDEN EXCEPTION

56. Exceptors Ronald and Domina Owens, hereinafter
referred to as Exceptors Owens, and affected party Nerva
Hayden, hereinafter referred to as "N. Hayden", divert water
from the East Fork Scott River at Diversion Point No. 81 for
use on lands riparian to the East Fork Scott RiVer.' Said

water is conveyed to the place of use by an earthen graVity_

flow ditch, commonly called the "Easf Fork Callahan Ditch".

57. Exceptors Owens presently irrigate'24 acres o}
irrigable pasture and hay land with water diverted at Diversion
Point No. 81. The Order of Determination allocates in Schedule
B7 to Exceptérs Owens for diversion of water at Diversion'Point
No. 81 a'continuous flow of 0.01 cfs for domestic use incidental
to an irrigation use in a first priority allotment, a continuous
flow of 0.97 cfs for irrigation use in a third priority allot-

ment, and a continuous flow of 0.48 cfs for irrigation use in

a surplus class right allotment. The quantity of water allo-

éated in the first and third priority allotment was calculated
by using a duty of water of 1 cfs to 25 acres of flood irri-
gated land for a use of 0.98 cfs. The surplus class right
allotment of 0.48 cfs is Exceptors Owens' share of the maximumv
meésured flow of the East Fork Callahan Ditch. Said surplus
right provides additional water to saturate fully the soil

with water during the spring runoff and therefore‘td reducevthe

need for water toward the end of the season.
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'58. N. Hayden presently irrigates 24 acres of irrigable
pasture and hay land with water diverted at Diversion Point No.

81. The Order of Determination allocates in Schedule B7 to

- N. Hayden for diversion of water at Diversion Point No. 81 a

< vt e - =

.._-__\.‘......_..

continuous flow of 0.01 cfs for domestic use incidental to an
irrigation use in a first priority allotment, a continuous
flow of 0.97 cfs for irrigation use in a third priority allot-

ment and a contlnuous flow of 0.48 cfs for 1rr1gatlon use. in a

surplus class rlght allotment. The guantity of water allocated

in the flrst and thlrd prlorlty allotment was calculated by

u51ng a duty of water of 1 cfs to 25 acres of flood irrigated

land for'a use of 0.98 cfs.. The surplus class right allocation

of-0A48 cfs Q"N Hayden s share of the maximum measured flow

R [N

of the East Fork Callahan Dltch Sald surplus right serves

the same’ purpose as the surplus rlght allotment for Exceptors

th

D]

[
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- .

Owens.

‘Sé:“vH:wHaydenlalso diverts water from the East Fork

Scott Rlver at Dlver51on Point No. 67 for use on lands riparian

to the East Fork Scott Rlver. Sa1d water is conveyed to the

place of use by an earthen grav1ty flow ditch, commonly called

Mthei"Masterson Dltch“ N. Hayden presently irrigates 38 acres of

o [

1rr1gable pasture and hay land w1th water diverted at Diversion

) P01nt‘No. 67. The Order of Determlnatlon allocates in Schedule

B7 to N. Hayden for diversion of water at Diversion Point No.

67 a contlnuous flow of 0 01 cfs for domestic use incidental

to an irrigation use in a first priority allotment, a continuous
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flow of 2.75 cfs for irrigation use in a second priority

Ve i

allotment, and a continuous flow of 0.76 cfs in a surplus
class right allotment. The quantity of water allocated in the
first and second priority allotment was calculated by using a

duty of water of 1 cfs for 50 acres of flood irrigated land

for a use of 0.76 cfs and by adding a measured ditch loss of
2.d”¢fé, The surplus class right allotment of 0.76 cfs is the

remaining maximum measured flow in the Masterson Ditch. Said

surplus right serves the same purpose as the surplus right

-7 . 60.  Exceptors Owens request three changes in the
Order of- Determination in their Notice of Exceptions.

ool __.a. . That the amounts of_-land upon which said .

waters are: to. be used be increased to conform to the amounts
set forth in the Proof of Claim of Water Right heretofore
filed herein. |

s 5;”?b.f-That'the“amounts of water_awérded to Exceptors
Owens be. increased to conform to thét amount claimed in the
Proof: of Ciaim~o£ Water Right heretofore filed herein.:

-+ ..z:z-.c. . That the date of priority of the'respective’
water rights eaéh be changed to a first and prior right and.

superior to any rights in the respective streams as to which

such adjudication and determination is"propdsed.‘"'_
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Resolution of the Controversy

61. The changes requested in subdivision (a) and (b) are not

supported by a preponderance of the evidence. Rather the request

- made because of an apparent misunderstanding of the documents

- on file with the Board. The sequence of events is as follows:

a. ExceptOIS'Owéns file a Proof of Claim for

the diversion of 3.5 cfs at Diversion Point No. 81 for use on

""48 acres. At the time of filing the Proof of Claim Exceptors

in

AT

““Owens were tenants in common with other persons of the place

 of use for water diverted at Diversion Point No. 81.

it —bo . About the same time, N. Hayden filed a Proof

of Claim for the diversion of 6 cfs at Diversion Point No. 81

e o e =

--at Diversion Point No. 81. The irrigated acreage was subse-
quantiy reevaluated-to be-48-acres.-- --

2wz -- ------:-d. -The place of uéevis partitioned to provide
by.water diverted at Diversion Point No. 81 and to provide

.N. Hayden avtbtal acreagerf 24 acres that are irrigated by.
water diverted at Diversion Poinf No. 81.

2. ---.--62. Several conclusions are evident from this sequence
of events. Exceptors'Owens'iProof of Claim was filed for the
total acreage irrigated with water diverted at Diveréion Point

No. 81; N. Hayden's Proof of Claim was filed for less than the
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total acreage 1rr1gated with water diverted at Diversion Point

AY -

No. 81; tﬁe rroofs of Claim filed by Exceptors Owens and

N. Hayden overlap. Consequently, the Order of Determination
shoh}o; and does , accurately reflect the present irrigated
acreage»of Exceptors Owens and of N. Hayden.

63. The Proofs of Claim filed for diversion of water
at ?iversion»foint No. 81 indicate a diversion substantially
in excess‘of the allotments set forth in Schedule B7 of the
Order;of Determination. However, the exercise of any water

rlghts in thlS state 1s 11m1ted by the prov131ons of Section 2,

Article X of the Callfornla Constltutlon Wthh prohibits the

waste, unreasonable use, unreasonable method of use, and

unreasonable method of dlver31on of water. The Board established

a general duty of water of one cfs to 50 acres of flood irrigated

land as belng reasonably necessary for said use in the Scott
Rlver Ad]udlcatlon._ However, the Board doubled that duty of

water to one cfs to 25 acres of flood irrigated land w1th water

dlverted at Diversion Point No. 81, because of the more porous

condition of the;place of use (RT 149—150) In effect

,Exceptors Owens are requestlng in subd1v151on (b) of Finding 60

a more generous duty of water than the one cfs to 25 acres of
flood 1rrlgated land. The Board concludes that the amounts
allotted to Execptors Owens and N. Hayden in the Order of

Determination are reasonably necessary for the irrigation of

said place of use;a more generous duty of water would

.constitute an unreasonable use of water.
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64. The Board understands the change requested in
subdivision (c) of Finding 60 to be a change in the
priority of the allotment of water diverted by the East Fork
Callahan Ditch (Diversion Point No. 81) as %t relates to the
diversion of water by the Masterson Ditch (Diversion Point
No. 67). During the Board's ihitial field investigation which
led to the adoption of the Order of Determination, the Board
understood that the Masterson DitchAand East Fork Callahan Ditch
had been operated in such a manner as to give the plaée of use
of the Masterson Ditch (Diversion Point No. 67) tﬁe first call
on the water. This understanding was the reason for placing
the allocation of 2.75 c¢fs for the Masterson Ditch (Diversion
PointiNo. 67) in a second priority allotment and for placing
the allocation of 0.97 cfs for Exceptors Owens and of 0.97 cfs

for N. Hayden in a third priority allotment. 1In addition, the

'Board placed the allocation of 0.79 cfs for R. Hayden for his

diversion at Diversion Point No. 82 in a third priority allot-
ment. Since the Board adopted the Order of Determination, it

has become aware that its previous understanding was incorrect

-and that when a shortage occurred water was shared between the
diversions at Diversion Points No. 67, 81, and 82. For this

-reason the Board concludes that said allocations should be

placed in the same priority allotment.

65. Exceptors Owens and affected party N. Hayden
evidently are agreeable to having the diversions at Diversion
Points No. 67, 81, and 82 in the same priority class (RT 179-180).

The only problem is one of management of the two diversions
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vision is contained in the amended schedule. ' -
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such that the water is equitably shared in times of insufficient

water for all diversions. Paragraph 23 of the Order of

Determination already addresses this concern. Paragraph 23

states in pertinent part:

he term 'DY'lOI'ltV claqq when Ilqu nere” means

. a class of rlghts each one of which is equal in

- - " priority and correlative right with all other
rights of the same class appearing within the same

“'schedule, except as provided in Paragraph 25, so

. that in the event of a supply of water suff1c1ent

= - ~~to supply onlv part of the entitlement of any

, specific priority class, said available supply

~~-*shall -be prorated in accordance with allotments

in that prlorlty class. (Empha31s added)

0
th

:Consequently, Exceptors Owens and affected party N. Hayden

:wouid‘be-under an obligation-to_share the . water in times of-

defigiencies. - In the event--they themselves cannot manage that
in afﬁéighborly manher,ieitherfparty has the option to request
the Department of Water Resources to appoint a watermaster.
Saidfwatermaster would measure the flows and operate the diver-
sionmstructures” *Furthermore'ExceptorS'OWens and affected
party-N. Hayden desire to rotate in the use of water diverted
by theiEast.Fork.Callahan Ditch. -Although the Order of Deter-
mination contains general provisions on rotation, the Board

concludes that a special provision is necessary. Said pro-

"66. The Board received on February 23, 1979, a letter

dated February 20, 1979, from Exceptors Owens. They requested- that
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the hearing held in this matter be reopened for the receipt of

o
(2N
L
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et
’_I

ional evidence. Affected party N. Hayden opposes said
" request. Exceptors Owens and their attorney of record were sent
a copy of the Notice of Hearing in this matter; Exceptors Owens
through their attorney of record made an appearance at the hearing
on December 15, 1978; Exceptors Owens presented evidence and
examined opposing witnesses at said hearing. The parties to
this adJudlcatlon have a responsibility to present their claims
~in thegorderly‘and timely manner contemplated by Chapter 3, Part 3,

”"ﬁfﬁfsfon‘z of the Water Code, commenc1ng with .Section 2500.

ey

Exceptors Owens state no ba31s in thlS letter why the evidence which

they nmnproffer could not have been produced at said hearing in the

exerc1se of reasonable dlllgence nor have Exceptors Owens stated

" e - < ——— e R e - [

any ba51s to excuse thelr fallure to exerc1se reasonable diligence

i

1n thlS matter. Accordlngly, the Board concludes that Exceptors

Owens request be denled
\ ,

h THE GUSSMAN EXCEPTION

B e e R R -

ry

Background

1

67- Exceptor C A Gussman, herelnafter referred to

“as Exceptor Gussman, dlverts water by an earthen dam from Sugar

Creek at Dlver51on Point No. 163 for use w1th1n the Sugar Creek

'watershed. Said water is conveyed to the place of use within
Athe-SW?"of éection IO, T40N, R9W, MDB&M by an earthen gravity

flow dltch " The place of use con51sts of a proposed placer

'gold mining operation near the headwaters of Tiger Fork, which

is tributary to Sugar Creek.
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- 68. The Order of Determination in Schedule Bll on page 100

allocates to Hymet Corporation a continuous flow of 2.50 cfs

in a fourth priority allotment and 3.50 cfs in a surplus class

‘priority allotment.  Said allotment is conditioned by

the following statement contained in Footnote b to Schedule Bll.

- "This allotment is for mining purposes only and

no water in excess of that necessary for mining
shall be diverted. Water used for mining shall
be returned to Tiger Fork as near to the place

of use as practical and the quality of the water
returned to the stream after use shall meet all

LRSS AP S L P § Ciall S Ll T UL [=23 1o N L4

_the requirements set by the California Regional
Water Quality Control Board, North Coast Region.
This allotment shall only be diverted from the
end of the irrigation season until July 1 of the
following year."

69. The Order of Determination defines on page 20 in

paragraph 25 a surplus class right as follows:

"Water may be diverted in surplus class whenever
all downstream diversion systems have sufficient
surface stream flow available to satisfy their
numbered priority class rights, provided that an
amount of water equal to or greater than the
amount being diverted in surplus class be allowed
to flow unobstructed past the diversion facilities
for the benefit of fish, and provided further
that the allotments to the U. S. Forest Service
in Paragraph 45 are satisfied."

70. Exceptor Gussman also diverts water at Diversion

Point No. 175 from a spring rising in the SE% of Section 10,

T40N, R9W, MDBsM. The Order of Determination in

allocates the entire flow of the spring to Hymet

‘During the field investigétion Hymet Corporation

Schedule A
Corporation.

was attempting

to purchase the mining claims of Exceptor Gussman. Since then

.Hymet Corporation has defaulted and Exceptof Gussman 1is in

:lawful possession of the lands shown to be in the possession

of Hymet Corporation in the Order of Determination.
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71. A possible major effect of the plaoer gold mining

é operation will be on the w

water. Since the placer gold mining operation contemplated a

. ‘ discharge of pollutants to water of the United States, Section

402 of the Federal Water Pollut ct Amendments of

- 1972 (Pub. L. 92-50012/ and chapter 5.5, Division 7 of the

California Water Code, commencing with Section 13370, required

, to obtaln a Natlonal Pollutant Discharge Elimination System

(NPDESk?permit from.the,Regional.Water Quality Control Board,

"~ “North Coast Reglon herelnafter referred to as the "Regional

Board“—u Exceptor Gussman flled a Report of Waste Dlscharge

and he descrlbed hlS proposed operation as follows: After the

. . -use of- the water, he proposed to-discharge the placer gold
‘ mine waste‘to tailing ponds located on his property. He then
propOsed'to discharge the clarified water to Tiger Fork. On

‘June Zé; i9§4 thelkegional BoardAadopted Order No. 74-120
(NPDES;No? CA 0023591) prescribing waste discharge regquirements
for said placerAgold mining operation. Said order esteblishesv

*rleffluent limitations,-receiving water limitatione, and moni-
~-.toring provisions to assure the protection of Water quality in
«—_Tiger Fork and Sugar Creek.

e . 72. The proposed placer gold mining operation will by
7. itself not involve a substantial consumptive use of water.
~The major loss of water will be the ditch loss in the over one

mile long earthen ditch from Diversion Point No. 163 to the place

®*

Section 402 is codified in Section 1342 of Title 33 of
the United States Code. Section 402 was amended by the
Clean Water Act of 1977 (Pub. L. 95-217).
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¢ tailing ponds prior to discharge to Tiger Fork. Exceptor
Gussman or a possible sucdcessor in interest is considering
whether to reduce these losses by lining the ditch and covering
the tailing ponds. With the exception of the above ditch loss
and evaporation losé, the flow of Sugar Creek below the con-
fluence of Sugar Creek and Tiger Fork is not substantially
diminished by the water diverted by Exceptor Gussman at
Diversion Point No. 163 because water diverted at Diversion

Point No. 163 is discharged after use to Tiger Fork thence

'Sugar Creek. Sugar Creek above the confluence of Sugar Creek
.and Tiger Fork is substantially diminished by the water diverted

by Exceptor Gussman at Diversion Point No. 163.-

73. Affected Party Andrew L. Darbee diverts water
from Sugar Creek at Diversion Point No. 173 for irrigation of
26 acres in Section 12, T40N, R9W, MDB&M and of 59 acres in

Section 7, T40N, R9W, MDB&M. Since Diversion Point No. 173 is

downstream of Diversion Point No. 163 and is upstream of the conflu-

ence of Sugar Creek and Tiger Fork, Exceptor Gussman's diver-
sion at Diversion Point No. 163 substantially diminiéhes the
flow'of water in Sugar Creek available for diversion by
affecfed Party Andrew L. Darbee at Diversion Point No. 173.

- 74. Affected Parties Quentin Tobias and Glenn C.
Barnes divert water from Sugar Creek at Diversion Point No.

179 for irrigation of 172 acres owned by Quentin Tobias in

;Section 14, T41N, R9W, MDB&M and 141 acres owned by Glenn C.

Barnes in Section 23 and 24 both in T41N, R9W, MEB&M. Since
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Tiger Fork and Sugar Creek, Exceptor Gussman'

- Diversion Point No. 179 is downstream of the confluence of

s diversion at

Diversion Point No. 179 does not substantially diminish the

'jflOW of water in Sugar Creek available for diversion by

Affected Parties Ouentin Tobias and Glenn C. Barnes, except

for the ditch loss and evaporation loss sustained by Exceptor

" Gussman and explained above in Finding 67.

75. Affected Party Lawrence 0. Bunting diverts

" ‘water from Sugar Creek at Diversion Point No.

of 32 acres in Section 12, T40N, R9W, MDB&M.

~ . ot e - -

"and Sugar Creek, Exceptor Gussman's diversion

PR -

Point No. 163 does not substantially diminish

t No.. 181 is downstream of theé confluence

lél>for irrigation
Since Diversion
7ofvTiger Fork

at Diversion

the flow of

water in Sﬁééf:éfeek'éﬁaiigblé for diversion by Affected

“in Finding 67.

-.--Nature of the Controversy

T

w'Paiﬁy'Lawrence O. Bunting, except for the ditch loss and evap-

oration 1oss sustained by Exceptor Gussman and explained above

.-~ .- --..16.. Exceptor Gussman states two bases for his exceptions:
“mms -% --z--- --as -Hymet Corporation is incorrectly designated as

the, owner of certain lands and water rights in the Order of

Determination. Exceptor Gussman requests that he be designated

- as the owner in lieu of Hymet Corporation of the right to divert

- --water at»Divgrsion Point No. 163 and at Diversion Point No. 175

lin'appropriate portions of the Order of Determination.
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b. The season of divérsion is improperly limited
to the end of the irrigation season (about October 16 of each
year) to July.1l of the sucéeeding year.

77. The Board concurs with Exceptor Gussman that the
Order of Determination should be amended to show Exceptor
Gussman as the owner of the right to divert water at Diversion
Point No. 163 and Diversion Point No. 175.

78. The Board in attempting to reach an equitable

- settlement of this exception proposed to delete the last

sentence in footnote (b) on Page 100 and substitute the . | S

‘following sentence:

"The 2.50 cfs allotment in fourth priority may be

- diverted only from the end of the irrigation season
until July 1 of the following year. The 3.50 cfs
allotment in surplus priority may be diverted
throughout the year."

The Board letter dated November 27, 1978 requestéd comments
from all affected persons on this proposal. The Board.
received no adverse written comments prior to the hearing held
on December 15, 1978. Excéptor Gussman, Glenn C.

Barnes, and Lawrence 0. Bunting appeared and made statements

at the hearing. Glenn C. Barnes and Exceptor Gussman agreed

.to the proposed amendment. Lawrence O. Bunting was gquite con-

- cerned about the possible water quality degradation from the

proposed mining operation. He did not otﬁerwise oppose the

‘proposed amendment. The Board subsequently sent all affected

persons a copy of Order No. 74-120, which is the NPDES permit e

for the proposed mining operation as explained in Finding No.

;71. Said order adequately assures the protection of water
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quality in Tiger Fork and Sugar Creek. Furthermore, said order
expires fi?e years from the date of adoption, which was June 26,
1974. Conéequently, Lawrence O. Bunting will have the oppor-
tunity to present any further concerns regarding water quality
when the NPDES permit is up for fenewal. Quentin Tobias,
Andrew L. Darbee, and Carl Blomguist did not make an appearance

at the hearing held in this matter.

CONCLUSIONS

Struckman-Kerrigan Exception and Kerrigan "Notice of Opposition”

79. The Board concludes as follows:
a. Neither Exceptors Kerrigan or Exceptor

Struckman are successors in interest to the pre-1914 appro-

'priativé water rights initiated by J. D. Heard and F. Beaudry.

b. Exceptors Kerrigan are successors in interest
to a pre—-1914 appropriation from Jackson Creek,
Grizzly Creek and Camp Gulch with a priority of
1906. The place of use is 128 acfes in Section 14 and 23 of T40N,
R9W, MDB&M. The quantity of the right is,4;10‘cfs:~'(Finaing 29)
| c. Exceptor Struckman is not a successor in

ihterest to a pre-1914 appropfiative right to divert and use
the-waters of Jéckson Creek at Diversiqn Point No. 91, of |
Grizzly Creek at Diversion Point No. 96, and of Camp Gulch at
an undesignated diversion point.

| d. Exceptor Struckman is a successor in interest

to a pre-1914 appropriative water right to divert water
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originating in Jackson Creek, Grizzly Creek, and Camp Gulch
at Diversion Point No. 151 for use on

e. . Exceptors Kerrigan own Parcels III, IV, V, VI,

VII, VIII, and IX and Parcels IV, V, VIII, and IX are riparian

'to Wildcat Creek. The southern portion of Parcels III and VI

are riparian to Wildcat Creek; Parcel VII is not riparian to
Wildcat Creek. A continuous flow of 2.33 cfs provides reason-
able irrigation of said riparian land.

f. Exceptor Struckman owns Parcels I and IIvand

Parcels I and II are riparian to Wildcat Creek. A continuous

" flow of 1.84 cfs provides reasonable irrigation of said riparian

land.

g. The predecessors of EXceptof§ Kerrigan completed
a pﬁe—1914 appropriation to divert the natural flow of Wildcat
Creek at D;version Point No. 148 for use on 79 acres in Parcel
VII. This pre-1914 appropriation was not an appropriation on.
vacant public domain. The quantity of the right is a continuous
flow of 2.43 cfs.

h. Exceptor Struckman's riparian right was diminished

by use of water on nonriparian land by predecessors of Exceptors

Kerrigan. The effect of this conclusion is to split the priority

~ of the appropriative right discussed next above as follows:

The pre- 1914 appropriative rlght is a first
priority right to use the natural flow of Wildcat Creek on the

52 acres, which is in Parcel VII and in Section 23, insofar as

it relates to a continuous flow of 1.60 cfs; the riparian
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*parcels possess a second priority right to use the natural flow
of wildcat Creek; the remaining 27 acres of irrigable land in
Parcel VII which can be irrigated from Diversion Point No. 148
have a third priority-right to divert a continuous flow of

0183 cfs from the natural flow of Wildcat Creek.

i. Exceptors Kerrigan do not possess any right

to develop the ten to twenty acres of land in Parcel III under

" claim of appropriative right.

80,, The fore901ng conclu31ons present several practical
'problems of managlng the dlver81ons from Wildcat Creek, Jackson

Creek Grlzzly Creek and Camp Gulch The determlnatlon of

[}

the natural flow of Wlldcat Creek at Dlver51on Point No. 148

must be made, the forelgn water and natural flow have different

places of use; the lelSlon of the natural flow of Wildcat

Creek between Exceptors Kerrlgan and Exceptor Struckman must

be made.

a. The natural flow of Wlldcat Creek at DlverSLOn

P01nt No. 148 may be determlned by subtractlng the forelgn

- - o e~ pr— — s ——

water 1mported from Jackson Creek Grlzzly Creek, and
Camp Gulch freﬁ_the“tdtal-flow of Wlldcat Creek at
Diversion P01nt No. 148. Several alternative ways exist

of- measurlng the natural flow and the appropriateness of

[T}

PR

the method depends upon the hydrologlc condltlon of
Wildcat Creek. Since the parties desire a watermaster,

the Board concludes that the watermaster should retain

-55-~




»

the flexibility to use the method most appropriate
i  according to the hydrologic cond
and that the schedule should define only the term

natural flow.

b. The second problem is in part solved by the
consolidation of the places of use of the pre-1914 appro-

priative rights and riparian rights to the extent allowed

_ by applicable law. Findlng 53 concludes that the pre-1914

approprlative rights may have the same place of use of
all riparian parcels except that irrigable land of

Exceptors Kerrigan east of the eleven acres of irrigable

land 1n Parcel VI in the SW4% of Section 13 To assure

that thls remaining difference in the place of use as

recognlzed by the parties an additional measurement point

. ) is needed Sald p01nt is de51gnated on Map A as Measure—A

ment P01nt A Sheet 15 of Plate 1 of the Order of Deter-

minatlon should be amended also to show Measurement Point

A.v Exceptors Kerrlgan own nine acres of irrigable land

Parcel IV whlch are down dltch of Measurement Point A.

The proportlonal share of the water needed to irrigate

| in Parcel VI and fifteen acres of irrigable land in
|
|

sa1d land is a contlnuous flow of 0 48 cfs. Consequently,
Exceptors Kerrigan should be limited to diverting a flow'

of 0.48 cfs past Measurement Point A. Finally, said 24

acres can only be 1rrlgated in the exercise of a riparian

right.
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Cc. Exceptors Kerrigan's diversion must be
operated in a manner to recognize the riparian and appropri-
ative rights of Exceptor Struckman. As the analysis
indicates, Exceptors Kerrigan have the first right to
1.60 cfs of natural flow of Wildcat Creek. 1In the event
a greater flow exists, ExXceptors Kerrigan and Exceptor
Struckman have to share the natural flow. A measurement
point designated as Measurement Point B on Map A assists
in said division. Said measurement point is at the
intersection of the ditch leading from Diversion Point No.
151 with . the boundary of Parcel II. When the natural
flow in Wildcat Creek exceeds 6.6 cfs, the sum of the
.allotments for Exceptors Kerrigan and Exceptor Struckman
>for Diversion Point Nos. 148 and 151, respectively,
Exceptors Kerrigan can divert‘4.76 cfs, the total amount
needéd for the irrigétion of their land. When the flow
equals or exceeds 5.77 cfs but is less tham 6.6 cfs,
‘Exceptors Kerrigan's third priority rights.of 0.83 must
recognize the prior riparian right of Exceptor Struckman.
Consequently, Exceptors Kerrigan can divert only 3.93 cfs
~in such event. However, since'there is significant taii—
water from flood irrigation, Exceptor Struckman would ﬁot
" be hurt if his éllotted amount were available for diﬁersion
..at Diversion Point No. 151 or at Measurement Point B. If
1.84 cfs were available at either point, Exceptors Kerrigan
should be allowed the option of diverting 4.76 cfs. When‘

the flow exceeds 1.60 cfs but is less than 5.77 cfs,
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Exceptors Kerrigan and Exceptor Struckman have to share
the availaﬁle natural flow. 3 Kerrigan's sha
of the amount in excess of 1.60 cfs is 56 percent;
Exceptor Struckman's share is 44 percent. However,
since there will be significant tailwater even with .this
;educed amount of irrigation, Exceptors Kerrigan should

be allowed the option of diverting 4.76 cfs when 1.84 cfs
is available for Exceptor Struckman at either Diversion
Point No. 151 or at Measurement Point B. When the flow
recedes to 1.60 cfs or less, Exceptors Kerrigan are
entitled to the entire natural flow, except that the only
basis of right to irrigate the 24 acres past said Meaéure—
ment Point A is a riparian rigﬁt. If Exceptors Kerrigan
elect to irrigate said land when the natural flow is less
than 1.60 cfs, Exceptors Kerrigan hust share some water
with Exceptor Struckman. The Board realizeé that the

foregoing schedule is complicated. However, it assures

the maximum beneficial use of water by Exceptors Kerfigan

and by Exceptor Struckman because it recognizes that signifi-
cant amounts of tailwater will occur with flood irrigation.

If Exceptors Kerrigan for whatever reason desire to forego -

the benefits of said management because in their minds
they have to "guarantee" the delivery of 1.84 cfs at

Diversion Point No. 151 or at Measurement Point B, they

can always divert water in the alternative schedule outlined.

'However, such action will be to their own detriment.
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d. The Order of Determination should be amended

i 1 JEpU, amln 32T o £
to reflect the foregoing conclusions. The amended schedules for

the diversion and use of water are attached.

The Owens-Hayden Exception

8l. The Board concludes as follows:
a. The Order of Determination ac¢curately reflects
the present irrigated acreage of Exceptors.Owens and N. Eayden.
b. The amounts allotted in the Order of Determination
are reasonably necessary for the irrigation of said place of use; a
more generous duty of water would constitute the approval of an
unreasonable use of water.

" ¢c. The Order of Détermination should be amended to
change the priority for the diversion of water at Diversion Points
No. 67, 81, and 82 to the same priority. The amended schedule for
said diversions is attached. |

d. The Order of Determination should be amended to

include the special rotation provision in the amended schedule.

The Gussman Exception

82. The Board concludes as follows:

- a. The order of Determination should be.amended to
shéw,Exceptor Cussman as the owner of the right to divert.water at
Diversion Point No. 163 and Diversion Point No. 175. |

b. The last sentence in footnote (b) on page 100

should be deleted and the following sentence should be substituted{
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"The 2.50 cfs allotment in fourth priority may
be diverted only from the end of the irrigation

i season until July 1 of the following year. The

3.50 cfs allotment in surplus priority may be
diverted throughéut the year."

Dated: MAR 15 1979

WE CONCUR:

W. Don Maughan Qhairman

L. L. Mitchell, Member

-60~

|



'a
d

@

& APPENDIX A @

CHAIN OF TITLE

Appendix A shows the chain of Title for those lands designated
as Parcels I - X on Map A and for certain appropriative water rights.

The names of the persons are as indicated by

the particular document even though another document may indicate a

slightly different spelling. This chain of title utilizes the following

_pethod of abbreviation: The abbreviation, 6/Pat/116, indicates that the

document is recorded in Book 6 of Patents at Page 116; the abbreviation
160/0R/477, indicates that the document is recorded in Book 160 of
Officiél Records at Page 477; the abbreviation, 39/Dds/137, indicates
that the document is recorded in Book 39 of Deeds at Page 137; the
abbreviation; 3/D of Dist./154, indicates that the document is recorded
in Book 3 of Decrees of Distribution at Page 154; the abbreviation,
4/WR/161, indicates that the document is recorded in Book 4 of Water
Rights at pagé 161. This chain of title does not include references
to documents relating to unpatented mining claims.
Parcel 1 _
1. ‘February 17, 1894. United States to Charles Macaulay. Recorded
on October 18, 1895. 6/Pat/1ll6
2. February 18, 1899. Estate of C. A. Macauley to Bridget Macauley
Recorded on May 15, 1944. 160/0R/477 | |
3. -August 18, 1899. Bridget Macaulay to Margaret Ankeny. Recorded
on August 21, 1899. 47/Dds/196 | | |
4. December 13, 1934. Margaret A. Ankeny to Julius E. and Clara A.
Doering. Recorded on January 30} 1935, 60/0R/103

5. Affidavits of Lost Deed

A. December 13, 1934. Margaret A. Ankeny. Recorded on

March 28, 1935. 44/0R/291
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B. November 24, 1934. Chas. Farrington. Recorded on March 28,

1935. 44/0RrR/291
C. quember.24, 1934. 3ulius E. Doering and Clara A. Doering.
Recorded on March 28, 1935. 44/0R/291
Januéry 21, 1936. Clara A; Doering to Julius E. Doering.
Recorded on January 27, 1936. 23/0R/354
September 11, 1941. Julius E. Doering £o Martha Doering (1/4)

and Francis Webb (3/4). Recorded on September 11, 1941.

-128/0R/181.
. May 8, 1944. Julius E. Doering, Martha Doering and Francis Webb

" to Oscar J. andwmrij,Henry: Recorded on May 15, 1944, 160/0R,/478

(Agreement for Sale)

November 30, 1948. Julius FE. Doering, Martha Doering and

Francis Wébb to Oscar J. andMary M. Henry. Recorded on July 21,
1949. 245/0R/85 |

August 8, 1949. Oscar J. and Mary M. Henry to Allen G. énd Evelyn K.
Moore. Recorded on August 18, 1949. 246/0R/280

May 18, 1976. Allen G. and Evelyn K. Moore to Clarence A. and
Arvilla K. Dudley. Recorded on June 14, 1976. 757/0R/425

July 5, 1977. Clarence A. and Arvilla K. Dudley to Glenn N. and

Virginia A. Struckman. Recorded on July 12, 1977. 787/0R/17
Parcel IT

July 30, 1894; United States to Central Pacific Railroad

 Company. Recorded on October 19, 1896. 2/Pat/321.

: Unknown Conveyances
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3. hoy ember 6, 1944. Southern Pacific Land Company to Charles W.
aud Mlldred Genev1eve Thompson. Recorded on February 2, 1945.
170/OR/15

4.;‘October 27, 1944. Charles waand Mildred Genevieve Thompson to

Corne11us F. Sulllvan. Recorded on February 2, 1945. 170/0R/16.

5. “Moyember 8, 1949 Cornelius F. Sullivan to Allen G. and Evelyn K.

':Moore.' Recorded on December 12, 1949. 251/0R/215

6. AOn and after May 18, 1976 same as Parcel I.

HAY L. -iss. LSlUE o -TSSlparcel IIT

Same as Parcel II through July 5, 1977.

LT Pl NSRS 'Par:c‘él;’IV

_— - .- .- . - At i B et

i. Same as Parcel I through August 8, 1949
2. November 7 1949. Allen G. and Evelyn K. Moore to Cornelius F.

Sulllvan.” Becorded on December 12, 1949. 251/0R/214.

3. March 28, 1955. Estate of Cornelius F. Sullivan to Frank B.

o

Sulllvan (1/5) Robert B. Sullivan (1/5), James B. Sullivan (1/5),

Margare

Recorded on March 29, 1955 347/OR/239 This document 1ncorrectly

M Slmmons (1/5), and Wllllam Homer Schnelder (1/5).

descrlbes the lands held by Cornelius F. Sullivan at his death.
4. July 25, 1956. Estate of Frank D. Sullivan to Robert P. Sllllyan
| .(1/4 of a 1/5 interest James B. Sullivan (1/4 of a 1/5 interest).
W1111am Homer Schnelder (1/4 of a 1/5 1nterest), and Margaret M.
né;mmons }1/4 of a 1/5 interest). Recorded on July 25, 1956. 72/OR/148A

This document incorrectly describes the lands held by Frank D. Sullivan

at his death. The effect of this conveyance was as follows:
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Robert P. Sullivan (1/4)

James B. Sullivan (1/4)
William ﬁomer Schneiaer (1/4)

. Margaret M. Simmons (1/4)

August 2, 1972. James B. Sullivan to James B. Sullivan for life,

remainder to Margaret S. Simmons. Recorded on August 22, 1972.

672/0R/689. This document incorrectly describes the lands held

by James B. Sullivan and therefore transferred to Margaretls._

Simmons. The effect of this conveyance was as follows:

James B. Sullivan 1/4 interest for life
Robert P. Sullivan 1/4 interest

William H. Schneider 1/4 interest
Margaret M. Simmons 1/4 present interest

1/4 remainder interest

6. May 23, 1974. Estate of Robert Patrick Sullivan to Homer Schneider

7.

(1/2 of 1/4) and Margaret Simmons (1/2 of 1/4). Recorded on

June 7, 1974. 711/0R/670. The effect of this conveyance was as

follows:
James B. Sullivan 1/4 interest for_life.
Homer Schneider 3/8 present interest
Margaret Simmons 3/8 present ihterest

1/4 remainder interest

November 26, 1974. Margaret M. Simmons, James B. Sullivan, and

Homer Schneider to H. Hearst and Jeanne L. Dillman.

" July 10, 1975. 735/0R/669.

Recorded on



8.

1.

20-, .

April 4, 1977. H. Hearst and Jeanne L. Dillman to Terrence J.
and Janice L. Kerrigan. Recorded on April 28, 1977. 780/0R/592.

i , Parcel Vv

Same as Parcel I through December 13, 1934.

July 27, 1935. Julius E. and Clara A. Doering to Edgar M. and

" Cathern Lull. Recorded on March 25, 1936. 27/0R/483.

3",-'—

1.

2.

The documents necessary to complete this chain of title were not

..supplied.

=, oIz - - v Parcel VI

oo - T '

Same as Parcel II through October 27, 1944.

March 28 1955 Estate of Cornellus F. Sullivan to Frank B.

Sulllvan (1/5), Robert B. Sullivan (1/5), James B. Sullivan (1/5),
Margaret M. Simmons (1/5), and William Homer Schneider (1/5).

Recorded on March 29 1955. 347/0R/239. This document incorrectly

i

descrlbes the lands held by Cornelius F. Sullivan at his death.

July 25 1956 Estate of Frank D. Sullivan to Robert P. Sullivan

(1/4 of a 1/5 1nterest) James B. Sullivan (1/4 of a 1/5 interest),

Wliilam Homer Schnelder (1/4 of a 1/5 interest) and Margaret M.

RN Shua

Slmmons (1/4 of a 1/5 1nterest) Recorded on July 25, 1956.
372/OR/148.' This document incorrectly describes the lands held by
Frank D. Sullivan._ The effect of this conveyance was as follows:
Robert P. Sulllvan (1/4)

Ndames B. Sulllvan (1/4)

William H. Schneider (1/4)

Margaret M. Simmons (1/4)_
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- 4, August 2, 1972. James B. Sullivah to James B. Sullivan for life,
remainder to Margaret S. Simmons. Recorded on August 22, 1972.
672/0R/689. . This document incorrectly describes the lands held
by James B. Sullivan and therefore transferred to Margaret S.
Simmons. The effect of this conveyance was as follows:

James B. Sullivan 1/4 interest for life

Robert P. Sullivan 1/4 interest

‘William H. Schneider 1/4 interest

Margaret M. Simmons 1/4 present interest
1/4 remainder interest

5. May 23, 1974. Estate of Robert Patrick Sullivan to Homer
Schneider (1/2 of 1/4) and Margaret Simmons (1/2 of i/4i;

Recorded on June 7, 1974. 711/0R/670. The effect of this conveyance
was as follows:

‘ ' © James _B. Sullivan 1/4 interest for 1life

Hbmer Schneider 3/8 present interest
Margaret Simmons 3/8 preseht interest
1/4 remainder interest

6. November 26, 1974. Margaret M. Simmons, James B. Sullivan, and
Homer Schneider to H. Hearst and Jeanne L. Dillman. Recorded on
July 10, 1975. 735/0R/669. |

7. Apfil.4, 1977. H. Hearst and Jeanne L. Dillman to Terrence J.

and Janice L. Kerrigan. Recorded on April 28, 1977. 780/0R/592

Parcel VII
1. August 24, 1888. United Stateé to James H. Sullivan. Recorded
" April 15, 1896. 6/Pat/124.
' 2. May 12., 1913. Estate of James H. Sullivan to Margaret M. Davis

(1/2), Cornelius F. Sullivan (1/14), Mary Nelson (1/14), Frank
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Sullivan (1/14), Jerome Sullivan (1/14), Robert Sullivan (1/14)

Bernard Suilivan (1/14), Margaret Schneider (1/28) and Homer

Schneider (1/28). Recorded on December 13, 1973. 700/0R/393.

July 23, 1927. Estate of Jerome Sullivan to Margaret M. Davis(1/14)

- Recorded on December 13, 1973. 700/0R/401. The effect of this

I

conveyance is to vest in Margaret M. Davis with her existing
interest an undivided 4/7 interest to parcel VII (7/14 + 1/14 =
8/14) .

January 11, 1932. Estate of Margaret Mary Davis to Cornelius F.

Sullivan (1/6 of 4/7 interest), Marie Nelson (1/6 of 4/7 interest),

‘annk D. Sullivan (1/6 of 4/7 interest), Robert P. Sullivan(l/6 of

:---4/7 interest), J. B. Sullivan (1/6 of 4/7 interest), Margaret

tSchneider (1/12 of 4/7 interest), and Homer Schneider (1/12 of

:Q/Z,interest). Recorded on December 13, 1973. 700/0R/398.

The effect of this conveyance was as follows:

Cornelius. F. Sullivan 1/6 interest

- Marie Nelson 1/6 interest
. Frank D. Sullivan | 1/6 interest
- Robert P. Sullivan 1/6 interest
) Margaret Schneider - 1/12 interest
- J. B. Sullivan 4/42 interest
Bernard Sullivan . 1/14 or 3/42 interést
Homer Schneider 1/12 interest
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May 5?,}947' J. B. Sullivan to Cornelius F. Sullivan. Recorded
on May 15, 1947. 206/0R/315. The effect of this conveyance is to
Vest~?n Cornelius F. Sullivan an undivided 1/3 interest. The
quesrion which rhis conveyance raises is where did J. B. Sullivan
acqqire al/e interesfrvahe chain of title suggests that

J. B. Sullivan acquired the 3/42 interest of Bernard Sullivan.

This chain of title assumes that such a conveyance took place, even = -

though the Abstract of Title submitted by Excepton;Kerrigan did

not dlsclose the ex1stence of sald conveyance.

e T e

On May 28, 1955 Estate of Cornellus F. Sullivan to Frank B.

Sulllvan (1/5 of a 1/3 1nterest), Robert B Sulllvan (1/5 of a

,1/3M1nterest James B. Sulllvan (1/5 of a 1/3 1nterest) Margaret M.

Slmmons (1/5 of a 1/3 1nterest), and Wllllam Homer Schneider

(1/5 of a 1/3 1nterest) Recorded on March 29 1955, 347/0R/239.

The effect of this conveyance was as follows.

Frank B. Sulllvan N 7/30 interest
Robert B. Sullivan 7/30 interest
James B. Sullivan 2/30 interest

Margaret M. Simmons, ‘ e -

also known as :

Margaret ‘Schneider - . 9/60 interest

William ‘Homer Schneider, L ema

also known as Homer _

Schneider .. _..- 9/60 interest

Marie Nelson ‘ 1/6 or 5/30 interest
July 25, 1956. Estate of Frank D. Sullivan to Robert P. Sullivan, -
James B. Sullivan, William Homer Schneider, and Margaret M. Simmons

Recorded on July 25, 1956. 372/0R/148. The court order describes

the property as beinga 1/5 or a6/30 interest in Parcel VII, even
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though the document filed for records appear to establish that

Frank D. Sullivan

in fact owned a 7/30Q0 inte
his death. Assuming an undivided 7/30 interest was actually trans-
ferred the effect of this conveyance was as follows:

Robert P. Sullivan 35/120 or 7/24
 James B. Sullivan - 15/120 or 3/24

Margaret M. Simmons 25/120 or 5/24

I\.)

William Homer Schneider 25/120 or 5/24
Marie Nelson 1/6 or 4/24
8. August 2, 1972. James B. Sullivan to James B. Sullivan for life,
~remainder to Margaret S. Simmons. Recorded on August”22; 1972.
672/0R/689. The effect of this conveyance was as follows:
James B. Sullivan 30/240 interest for life
Margaret M. Simmons .50/240 present interest
, . 30/240 remainder interest
9. May 23, 1974. FEstate of Robert Patrick Sullivan to Homer
Schneidef (1/2 of 7/24), and Margaret Simmons (i/z_of 7/24) Recorded c::
June 7, 1974. 711/OR/670. The effect if this conveyance was as follows:
James B. Sullivan 30/240 interest for_life
Margaret M. Simmons 85/240 'present-interest
.30/240 remainder interest
Homef Schneider . 85/240. present inﬁerest'
Marie Nelson 1/6 or 40/240 present interest

10. Juhé'30, 1975. Estate of Marie Nelson to Margaret S. Simmons

(Order confirmingSale) Recorded on July 19, 1975. 734/0R/895.

e




" »
€ .

:13. July 7, 1975. Estate of Marie Nelson to Margaret S. Simmons.

(deed) Recorded on July 10, 1975. 735/0R/668. The effect of

1 6 this conveyance was as follows:
James B. éullivan | 30/240 interest for life
- Margaret M. Simmons 125/240 present interest
30/240 remainder interest
Homer Schneider 85/240 present ir+erest

12. November 26, 1974. Margaret S. Simmons, James B. Sullivan, and
- Homer Schneider to H. Hearst and Jeanne P. Dillman. Recorded on
July 10, 1975. 735/0R/669
13. :April 4, 1977. H. Hearst and Jeanne L. Dillman to Terrence J. and

Janice L. Kerrigan. Recorded on April 28, 1977. 780/0R/592.

Parcel VIII
"l. July 30, 1894. United States to Central Pacific R. R. Co.
@  recorded on october 19, 1896. 2/Pat/321. |

2. July 1, 1896. Central Pacific R.R. Co. to Fred Beaudry.. Recorded
on October 28, 1896. 39/Dds/13. | |

3. Maréh_S, 190;. Frederick Beaudry to Societe Anonyme
Francaise Des Placers Hydrauliques de Beaudry Mines (Californie).
Recorded on May 27, 1909. 79/Dds/10 |

4, March 4, 1907. Societe Anonyme Francaise des Placers Hydrauiiques
de Beaudry Mines -(Californie) to Fred Beaudry. Recorded on March 4,
1907. 71/Dds/517. | |

5. January 3, 1916. Estate of Frederic B. Beaudry to Angele Beaﬁdry.

" Recorded on January 6, 1916. 3/D of Disty154
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Parcel X

: i 1. Same as Parcel VIII through July 20, 1938.

2. March 21, 1961 Estate of Angele Bazet to International
Paper Co. Recorded on April 4, 1961. 458/0R/176
|
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-4/WR/160. The place of use of water was indicated as the "Enterprise

o) R
- g
JACKSON. CREEK

1. September 18, 1894, J. D. Heard. Notice of

== 27

bl

ppro-

priation from Grizzly Creek. Recorded on September 24, 1894.

Mine and Mining claims adjacent thereto".

2. . J. D. Heard to Fred Beaudry. This

transfer is referred to in subsequent documents. The date is
unknown.

3. March 8, 1901. Fred Beaudry to Societe Anonyme
Francaise Des Placers Hydrauliques de Beaudry Mines (Californie).
Recorded on May 27, 1909. 79/Dds/10.

4. March 4; 1807. Societe Anonyme Francaise Des Placers

| Hydrauliques de Beaudry Mines (Californie) to Fred Beaudry. Recorded

on March 4, 1907. 71/Dbds/517.

5. January 3, 1916. Estate of Fred Beaudry to Anéela
Beaudry. Recorded on January 6, 1916 3/D of Dist/5.

6. June 21, 1938. Estate of Angela Bazet, formerly
Angele Beaudry, to R. B. Potoshnick; 0. Cashmere ahd Clara P.

Schneider. (an option; never exercised). Recorded on July 28,

1938. 95/0R/273.

7. July 27, 1938, Estate of Angele Bazet, (Notice of

Nonresponsibility). Recorded on July .28, 1938. 73/0R/460.
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GRIZZLY CREEK

1. September 18, 1894. J. D. Heard. Notice of
appropriation from Grizzly Creek. Recorded on September 24,
1894. 4/WR/161. The place of use of water was indicated as -
the "Enterprise Mine and Mining claims adjacent thereto".

2. . J. D. Heard to Fred Beaudry.

This transfer is referred to in subsequent documents. The date
is unknown. »
3. March 8, 1901. Fred Beaudry to Societe Anonyﬁe [
Francaise Des Placers Hydrauliques de Beaudry Mines (Californie)
Recorded on May 27, 1909. 79/bds/10. T
4. March 4, }907. Societe Aponyme Erancai§e Deg’?lécersm

Hydrauliques de Beaudry Mines (Californie) to Fred Beaudry. Recorded

on March 4, 1907. 71/Dds/517.

5. January 3, 1916. Estate of Fred Beaudry to Angela
Beaudry. Recorded on January 6, 1916. 3/D of Dist/154.

6. June 21, 1938. Estate of Angele Bazét, formerly
Angele Beaudry to R. B. Potoshnick, O. Cashmere, and Clara P.
Schneider. (an option never exercised). Recorded on July 28,
1938. 95/0R/273.

7. July 27, 1938. Estate of Angele Bazet (Notice of

Nénresponsibility). Recorded on July 28, 1938. 73/OR/460;




k)

PRSI

“on March 4,7 1907.  71/Dds/517.

@ | ®

JACKSON LAKE

B EMay‘29, 1895. F. Beaudry. Notice of Appropriation
from Jackson Lake. Recorded on May 29, 1895. 4/WR/243. The
place"ofﬁuse of water was indicated as "Placer Mines now being
worked on Wild Cat Creek and on Section 23, 24, 26, 27 and 28
of Township 40 North, Range 9 West, Mount Diablo Meridian claimed
Aby F. Beaudry et al. "
7 2. March 8, 1901. Fred Beaudry to Societe Anonyme Francaise

Des Placers Hydfauliques de Beaudry Mines (Californie). Recorded on

-

WAy 27, 19097 7576a8/105

f

AR 3 March 4, '1907. Societe Anonyme Francaise Des Placers

Hydrauliques aqueaudry Mines)(Californie) to Fred Beaudry. Recorded

- . 4. January 3, 1916. Estate of Fred Beaudry to Angela
Beaudry.:'RéCB}aéé on Jahuary 6,-1916. 3/D of Dist/154.

-

T "5, June 21, 1938. Estate of Angele Bazet, formerly Angele

Beaudry, to R. B. Potoshnick, O. Cashmere, and.Clara P. Schneider.

:iéﬁgob%iéh; néver ekerciéea);" Recorded on July 28,1930. 95/0R/273.

FetEsstoe g YU JUly 27, 1938.  Estaté of Angele Bazet. (Notice of Non-

"~ Yesponsibility). Recorded on July 28, 1938. 73/0R/460.
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Appendix B

Attached is a true and correct copy of the Act of July 25, 1866

.(14 Stat. L. 239)




~rived at the samo lineg, shall have the right, and the said company is hereby

i, ) o
% W
THIRTY-NINTII CONGRESS, Sess. . Cu. 211, 242, 18066, 239

or ncar Preston, in the State of Texas, with grants of land according to P_'felm'ny Texas,
the provisions of this act, but upon the further special condition, never- juty §21% of
theless, that enid mailroad company shall have commanced in good faith

the construction thercof before the suid Jansas and Neosho Valley Rail-

road Company shall have compictend ita wuid railvond to ruid points And  work to be
provided further, That suid other raifroud company, so having com- prosecuted with
menced said work in good faith, shall continue to prosecute the same °2°78)

with, sufficient energy to insure the completion of the same within a rea-

- sonable time, subject to the approval of the President of the United
" States: And provided further, 'Thut the right of way through private Right of way

proporty when not otherwise provided for in this act, or by tho law of throuxh privaie

any State through which the road may pass, shall be obtained by said property-

Kansas and Neosho Valley Ruilroad Cowmpany, or cither of the other

companies naned in this act, in accordance with the provisions of section 1862, ch. 120,§3.

three of un act to amend an act entitled % An act to nii in the construc. Yok Xil- p- 492.

tion of w railrond and telegraplt Jine from the Missouri River to the Pa.

citic Ocean, und to secure to the government the use of the same for

postal, military, and other purposes,” anpproved July first, eighcen bun-

dred and sixty-two.
Aierirayirace T..1., © 1\259

oy N r
Fe it ) i‘.u, villy &uy 40 .

CIIAT. CCXLIL — An Act granting Lands to aid in the” Construction of @ Ratlroad and g1y 26, 1566.
T'deyraph Line from the Central Pucific Ruilroad, in California, to Portland, in Oregon, ——————

De 1t enacted by the Senate and FHouse of Representatives of the United  The California

" States of America in Congress assembled, That the  California and Ore- 874 Uregon R

. . ~ . R. Co., and an
gon Ruailroad Company,” organized under an-act of the State of Califor- Oregon com-
nin, to protect certwin parties in and to a railroad survey, “to connect P“x.",'m‘t)'loctﬂm
Portland, in Oregon, with Marysville, in Californin,” approved April Taiirond am tole-
sixth, eighteen hundred and sixty-three, and such company ovganized un- graph line bo-

. . N )
der the laws of Oregon as the legislature of said State shall hereafter Deen Portland,

. . Orogon, and the
designate, be, and they are hereby, nuthorized and empowered to lay out, Geniral Pacifio

locate, construct, finish, aud maintain a railroad and telegraph line be- Railrond in Cali-

- tween the city of Portland, in Oregon, and the Central Pacific Railroad, fornia.

N PN . S . . . What part the
in California, in the manper following, to wit: The said California and ¢. & o. I&Om-

Oregon Railrond Company to construct that part of the said railroad and peey to build.
telegraph within the State of Califurnia, beginning at some point (to bo

seleeted by snid company) on the Centrnl Pacifie Railroad in the Sacra-

mento valley, in the State of California, and running thonce northerly,

through the Sacrmuento and” Shasta valloys,\to the northern boundary of

the State of California; and the said Oregon company to construct that

part of the said railroad and telegraph line within the State of Oregon,

beginning at the city of Portland, in Oregon, and runuing thonce south-

orly through the Willametts, Unapqua, and Rogue River valloys to the

southern boundary of Oregon, where the same shall connect with the

part aforesaid to bo made by the first-named company: [rovided,

That the company completing its respective part of the said railroad and ﬂn{"c‘;ﬁ]"";’gg’i‘:y
telegraph from either of the termini herein pamed to the line between jg pare, §,my 8

California and Oregon before the other company shall have likewise ar- continueitsroad,

with consent of
. . . . . .7 State.
authorized, to continue in constracting the samo beyond the ling aforesaid,

with the cousent o' the State in which the unfinished part may lie, upon
the terms mentioned in this act, until the said parts shall mect and connect,
and the whole line of sidid railroad and telegraph ghall be completed.

Sec. 2. Aud be further enacted, That there be, and herelsy is, granted | Grant of pub-
to the said companies, their successors and assigus, for the purpose of aid- ;ﬁl;::,':‘ll}"t::"fnid
ing in the construction of said ruilroad and telegraph line, and to secure compunies, to
the safle nud speedy transportation of the mails, troups, munitions of war, 8id in the con-

and public stores over the line of said ruilroad, every alternate section of sy ge. ¢




240 THIRTY-NINTH CONGRESS. Sess.I. Ci. 242, 1866.

public land, not mineral, designated by odd numbers, to the amount of twen-

ty alternate sections per mile (ten on ench side) of snid railroad line; and

If any sections When any of said alternate sections or parts of sections shall be found to have
of lnud have heen granted, sold, reserved, oceupied by homestead settlers, pre-empted, or

beon soli, or aro : : . . :
nccnpic:i,'other otherwise disposed of, other lands, designated as aforesaid, shall be select-

- lands may be  ed by said companies in licu thereof, under the direction of the Secretary
N ’ b

selected in lien

s of the Interior, in alternate sections designated by odd numbers as afore-

saild, nearest to and not more than ten miles beyond the limits of said

first-named alternate seetions ; and as soon a8 the said companics, ur either

When mups of of them, shall file in the offico of the Secretary of the Interior a map of
?,‘:;J:{:{;‘:v?a;g the survey of said railroad, or any portion therenf, not less than sixty con-
drawn from sale. tinuous miles from either terminus, the Secretary of the Interior shall
withdraw from sale public lnnds herein granted on each side of said rail-

Lands gmnted rond, so far a3 located aud within the limits before specified.  The lands
to be npplied to

‘building road jn _Nerein granted shall he applied to the building of snid rond within the

tho States where States, respeetively, wherein they are situated.  And tho sections and
they lie. parts of scetions of land which shall remain in the United States within
Remaining  the limity of the aforesaid grant shall not be sold for less than double the
:ﬁ?tl:&lﬁr;&}? minimum price of public lands when sold: Provided, That bona fide and
Settlers undor Actunl settlers under the pre-emption laws of the United States may, after
re-omption due proof of settlement, improvement, and ocenpation, as now provided

Inws iy pur-

chuso at-what DY 1w, purchase the sameo at the price fixed for said lands at the date of

price; such scttlement, improvement, and oceupation: .And provided, also, That,

m":""l'll‘::‘hl‘:“::;" settlers under l_hu provisions f)t the homestend f\(‘t, who comply with the

hnve not over  terms and requirements of said act, shall be entitled, within the limits of

cighty neres.  said grant, to patents for an amount not exceeding cighty acres of the
land so reserved by the United States, anything in this net to the contrnry
notwithstanding,

Rightot way  Suc. 3. And be it further enacted, That the right of way through the
&’;‘é;’*‘g’;ufl’l‘:h’f;“w public Jands be, and the same i3 hereby, granted to said companics for the
sald compauies. construction of said railroud and telegraph line; and the right, power, and
authority are hereby given to said companies to take from the public landas

Mnterials for adjacent to the line of siil road, earth, stone, timber, water, and other

?::;%‘:GT&’:M materinls for the construction thereof. Said right of way iy granted to
lands.’ said railroad to the extent of one hundred feet in width on ench side of
gnl::r.ﬁ:?‘r‘l);ht of Bid mailvomd where it may paas over the public lundy, including all'neces-
way. cessary grounds for stations, buildings, workshops, depots, machine-shops,

‘Land for sta-

oS, switches, side-tracks, turn-tables, water stations, or any other structures
ions, &c.

required in the construction and operating of said road.

When and Suc. 4. And be it further enacted, That whenever the said companics,
lt'l?‘:epl::ﬁ'l:‘l:“;°"' or either of them, shall linve twenty or more conscentive miles of any
Tutnle f.,;,u inio portion of xaid rilrond and telegraph line ready for the service contem-
to sald compa-  plated by this act, the President of the United States shall appoint three
nies. comunissioners, whose compensation shall be paid by said company, to ex-

amine the same, and if it shail appear that twenty consccutive miles of
railroad and telegraph shall have béen completed and equipped in all re-
spects ay required by this act, the said commissioners shall so report under
onth to the President of the United States, and thereupon patents shall
issue to said companies, or either of them, as the case may be, Yor the
lands hercinbefore granted, to the extent of and coterivinous with the
completed section of said railroad and telegraph line as aforesaid; and
from tiine to time, whenever twenty or more consecutive miles of the said
road and telegraph shall be completed and equipped as aforesaid, patents
ghall in like manner issue upon the report of the said commissioners, and
so on until the entire railroad and telegraph anthorized by this act shwll
havo been constructed, and the patents of the lands herein granted shall
have been issued.

Conditions of ~ SrcC. 5. And ba it further enacted, That the grants aforesaid are made
graata. upon the condition that the said companics shall keep said railrond and
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telegeaph in repair and use, and shall at all times transport the nails upon
suid ruileond, nud transmit despatehes by said tolegempli line for the gov-
ernment of the United States, when required so to do by any departinent
thereof, and that the government shall wt ull times Lave the preference in
the use of suid railrond and telegraph therefor at fair and reasonable rates
of cumpensation, not to exceed the rates paid by private purties for the
anme kind of service.  And said railroad shall be and remain a public
highway for the use of the government of the United States, free of all
toll or other charges upon the transportation of the property or troops of
the United States; and the same shall be transpocted over said road at the
co3t, charge, and expense of the corporations or companies owning or operat-
ing the sande, wheu so required by the government of the United States.

Sec. 6. And be it further enacted, That the said companies shall file
their assent to this act in the Department of the Interior within one year
after the passuge hercof, and shall complete the first section of twenty
miles of said railrond and telegraph within two years, and at leust twenty
miles in each year thereafter, and the whole on or before the first day of
July, one thousand eight hundred and seventy-five ; and the said railroad
shall be of the same gauge as the “ Central Pacific Railroad ” of Califor-
.nia, aud be connected therewith.

Sec. 7. And be ¢t further enacted, That the gaid companies named in
this act are hereby required to eperate and use the portions or parts of
said railroad and telegraph mentioned in section one of this act for all
purposes of transportation, travel, and communication, so far as the gov-
ernment and public are concerned, as one counected and centinuous line ;
and in such eperation and use to afford and secure to each other equal ad-
“vantaizes and facilities s 7to rates, time, and transportation, without any

discrimination whatever, on pain of forfuiting the full amount of damage
sustained on account of such discrimination, to be sued for-und recovered
in any court of the United States, or of auy State, of competent jurisdiction.

Skc. 8. And be st further enacted, That in cuse the said companies
shall fuil to comply with the terms and conditions required, numely, by

" pot filing their assent thereto as ‘prov_idcd- in seetion six of this act, or by
“pot completing the same us provided in said section, this act shall be null
and void, and all the lands not conveyed by patent to said company or
companies, as the case may be, at the dute of any such failure, shall re-
vert to the United States.  And in case the said road and telegraph line
shall not bo kept in repair and fit for use, after the samo shall have been
completed, Congress may pass an act to put the same in repair and use,
aud may dircet the income of said railroad and telegraph line to be there-
after- devoted to the United States, to repay all expenditures caused by the
defuult and neglect ot said companies or cither of them, as the case may
be, or may fix pecuniary responsibility, not exceeding the value of the
lands granted by this act.

Skc. 9. dad be it further enacted, 'That the said “ California and Or-
cgon Ruilroad Company ™ and the said * Oregon Company ” shall be gov-
erned by the provisions of the general railroad and telegraph laws of
their respective States, as to the construction and management of the said
railroad and telegraph line hereinbefore authorized, in all matters not pro-
vided for in this act.  Wherever the word “ company ” or “companies”
is used in this act it shall be construed to embrace the words “ their asso-
ciates, suceassors, aud assigns,” the same as it the words had been inserted,
or thereto annexed.

Skc. 10, And be it further enacted, That all mineral lands shall bo ex-
cepted frum the operation of this act; but where the same shall contain
timbier, 2o much of tho timber thercon as shall be required to construct
said road over such mineral Jand 1s hereby granted to said companics :
Provided, "That the term * mineral Jands” ghall not include lands containing
coal and iron.
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Companies to  SEC. 11. And be 1t further enacted, That the said companics named
g‘;‘é‘;‘te";’“ﬁ:}‘m in this nct shall obtnin the consent of the legislatures of their respective
road und tele-  States, and be governed by the statutory regulations thercof in all matters
53‘2"’3‘5"3.;'& pertaining to the right of way, wherever the said road and telegraph line
public lands. = shall not pass over or through the public lands of the United States.

Act may bo Swuc. 12, And be it further enacted, That Congress may at any time,
smeuded, & haying due regard for the rights of said California and Oregon railroad

compunies, aild to, alter, amend, or repeal this act.

- Arrroven, July 25, 1866.

- _July 26,1868. CIIAY. CCXLILL ~ dn Aet to change the DPlace of holding Court in the Northern Dis-
—— ) - trict of Georgine.
. Be it enacted by the Senate and House of Representatives of the United
- District court  States of America tn Congress assembled, That the district court for tho
f(r'{.,?(gftw:;:xl:- northorn district of Georgin shall hereatter be held at Atlanty, inatead of
to bo held st Maricttn; and the clork of said northern district is hereby required to
Adlauta. remove all the books, papers, and records belonging to his oflice from
T Marictta to Atlanta,
" Process. - Sec. 2. And be it further enacted, That all process made returnable
~ to the court herctofore held at Marictta shall be taken and considered re-
" turnable to the court at Atlanta.

ArrrovED, July 25, 1866,

....July 25, 18G6. CHAPY. CCXLIV.~- An Act granting to A. Sutro the Riyht of H'uy.‘ and yranting other
TTE T Drivileyes to aid in the Construction of « Draining and Lzxploring Tunnel to the Com-
N R - steck Lode, in the State of Nevadu.

, DBe 1t enacted by the Senate and Ifouse of Representatives of the United
R . States of America tn Congress assembled, That, for the purpuse of the
Right of way constraction of a deep draining and exploring tunnel to nud beyond the
gﬂ“‘:;‘“&? :‘\) “ Comstock lade,” so called, in the State of Nevada, the right of way is
coustract a min- liereby granted to A, Sutro, his heirs and assigns, to run, coustruct, and
ing, &c. tuuncl, excavate a mining, draining, and exploring tunael ; also to sink mining,
& working, or air shafts along the line or course of said tunnel, and connect-
. ing with the same at any point which may hereafter be selected by the
Dimensions of grantee herein, his heirs or assigns.  The said tunnel shall be at least
: g‘;‘xﬂé;‘c’k"ﬁé" eight feet bigh and eight feet wide, and shall commence at some point
’ to be selected by the grantee herein, his heirs or assigns, at the hills near
Carson River, and within the bounduries of Lyon County, and extend-
ing from said initinl point in a westerly direction seven iniles, more or
Right Of“'“)l’ less, to and beyond said Comstock lode; and the said right of way shall
. ﬁl;x;:ﬁ'ls(m’&_" extend northerly and southerly on the course of said lode, either within
erly &c. the sume, or cast or west of the same; and alo on or aleng any other
’ ~ lodo which muy bo discovered or developed by the said tunnel.
~ A Sutromay  Swc. 2. Aad be it further enacted, That the right is hereby granted to
purchmao ot 4 onid A Sutro, his heirs and assigns, to purchase, at one dollar and
of public unl nt twenty-five cents por acre, a suflicient nmount of public lud near the
mouth of tunel, inouth ol said tunnel for the use of the same, not exceeding two sceticns,
’°rN‘:,':°“‘,chﬁ::‘{m and such land shall not bo mineral land or in the bona fide possession '¢f
erul lunds, &e. othor persoms who claim under any law of Congress at the time of the
puassage of this act, and all mincrals existing or which shall be discovered
]Up‘i"n g”z"gbo thercin are excepted from this grant; that upen filing a plat of said land
&;ﬁ;d;‘:wnomm tho Sccretary of the Interior shall withdraw the sume from sale, ind
sale. upon payment for the same a patent shall issue. And the said A.
1(}““::?"‘0;;5’:‘_“' Sutro, his heirs and assigns, aro hereby granted the right to purchase, at
mle‘:e;,,, and  five dollurs per acre, such mineral veing and lodes within two thousand
lodes may bo  feet on euch side of said tunnel ag shall be cut, discovered, or developed
purchased. by running and constructing the same, through its entire extent, with

all the dips, spurs, and angles of such lodes, subject, however, to the
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APPENDIX C

Attached is a true and correct copy of a patent

from the United States to the Central Pacific
Railroad. The patent was executed on July 30,
1894 and recorded on October 19, 1896.
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SCHEDULE B1¢C
ALLOTMENTS TO CLAIMANTS FROM WILDCAT CREEK
AND TRIBUTARIES

@

.from Jackson Creek, Grizzly Creek, and Camp Gulch as set forth

in"Schedule B8, provided that none of this foreign water may be
diverted past measurement Point A on Sheet 15 of Plate I.
allotment from the natural flow of Wildcat Creek shall not exceed

a continuous flow of 0.48 cfs past measurement Point A.

This -

This

: Diversion : Area Allotments by Prfority :
: and Map : Served : in Cubic Feet per Second : Total
Name of Claimant : Sheet No. : Use : (acres): 1st : 2nd : 3rd : 4th : Amount
Int. Paper Co. | 137-17 Dom 0.01 0.01
I IR VX B b Dom 0.01 0.01
; = . 1.144-15 _ Dom 0.01 0.01
__Kerrigan - 148-15 Irr 163 1.60 | 2.33] 0.83 5.76 &/
Struckman | 151-15 | Irr | .92 1.84 1.84 Y/
Kerrigan- - | g7 T e |77 “0.18Y 0.14
Struckman s3-1s e | Y 0.12%/ 0.12
Hjertager 155-15 - | Ind. - 0.10¢ | 0.10
meese o o erers T | Ind. | 2 | 0.0/ 0.10
_TOTALS a0 | 1730 243l 0.83] 0,10 | 7.09
a/ This'allofment may be supplemented with foreign water imported

‘allotment from the natural flow of Wildcat Creek shall be diverted

PRSNE

in accordance w

-

(1)

ith the following schedule:

Diversion 148 equals or exceeds 6.6 cfs this
- allotment may divert 4.76 cfs.

(2)-- At all times when the natural flow of Wildcat Creek -at

. ;Diversion 148 shall equal or exceed 5.77 cfs,.

"~ is available for diversion at Diversion 151

S 7+ .0F at measurement Point B on Sheet 15 of Plate I or in

At all-times when the natural flow of Wildcat Creek at

the alternative this allotment may divert 3.93 cfs.

_._but shall be less than 6.6 cfs, this allotment may di&ert
4.76 cfs for so long as a continuous flow of 1.84 cfs



o ® o

(3) At all times when the natural flow of Wildcat Creek at
Diversion 148 shall exceed 1.60 cfs but shall
a be less than 5.77 cfs, this allotment may divert 4.76 cfs
: for so long as a continuous flow of 1.84 cfs is available
for diversion at Diversion 151 or at said measurement
Point B or in the alternative this allotment may divert
the sum of 1.60 cfs and of 56% of the natural flow of
'Wildcat Creek which exceeds 1.60 cfs.

(4) At all times when the natural flow of Wildcat Creek is
equal to or less than 1.60 cfs, this allotment may divert
the entire natural flow, except that this allotment shall -
only divert 0.48 cfs for use on the 24 acres down ditch
of said measurement Point A for so long as a continuous
flow of 0.38 cfs is available for diversion at Diversion 151
Oor at measurement Point B. In the event that the natural
flow of Wildcat Creek is less than 0.86 cfs and that this
allotment will be used to irrigate said 24 acres, this
allotment shall divert 56% of the natural flow at Diversion
148.

{5) The natural flow of Wildcat Creek shall be determined by
subtracting the foreign water imported from Jackson Creek,
Grizzly Creek, and Camp Gulch from the total flow of
Wildcat Creek at Diversion 148.

b/ This allotment from the natural flow of Wildcat Creek may be T
. supplemented by foreign water which has been diverted from

‘ Sugar Creek, Jackson Creek, Grizzly Creek, and Camp Gulch and

: ’ - which has escaped the property of the original place of use.

c/ This allotment is for tallwater from Dlver51ons 148 -and 151 after
use by Kerrigan and Struckman. '

d/ This 6 acres may also be irrigated from Diversion 151. This allot-
ment is an alternative allotment for said six acres and not in addltlon
to the allotment for Diversion 151.

e/ This allotment is for use at the lumber mill and to keep two log
ponds full all year (see Schedule E, Permit 16900 on Application
24375).

£/ This allotment shall be diverted from two offset wells for use

‘at the lumber mill and at seven homes and supplements any deficiency
from Diversion 155 and Diversion 156 (see Schedule A).

SRR s B e T D T TR T TN —— [ ———
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) SCHEDULE B7 :
ALLOTMENTS TO CLAIMANTS FROM EAST FORK SCOTT RIVER - GROUSE
CREEK TO CONFLUENCE WITH SQUTH FORK SCOTT RIVER

: Diversion : : Area : Allotments by Priority

Name of CTaimant : and Map : Use : Served,: in Cubic Feet per Second : Total
' : Sheet No. : : Acres :Ist : 2nd : 3rd : Surplus: Amount

Harkness 65a-16 Dom 0.01 0.01
Hayden, N. 67-16 frr 38 0.01] 2.75 ' 0.76 { - 3.52
8115 irr | 24 |o.01} 0.97% 0.48 | 1.46

Owens | g1-15 | 1rr | 28 0.0 0.97% 0.48 | 1.46
“Hayden, R. - 82-15- Irr 10 0.01{ 0.79 - 0.20 1.00
 Hami Tton s2a-15 | rr 10% [ 0.01 0.13 0.14
Owens 87a-15 | Irr | 10 |o0.01 0.13 | oo

U, S. Forest . '

Service - 87b-15 Irr 3 0.01} 0.03 . 0.04
TOTALS 119 |o0.08] 5.51 [0.26 192 | 7,77

a/ | ) i en-day rotational basis. Hayden
9/ These allotments shall be diverted on a seven-day
may use all the water from Diversion 8] for seven'dayS*gnd Owgns.may use

all the water for the next seven days.

5 this ten acres may also be irrigated from Diversions 84 and 86 (see Schedule B4).

. Cwang - -
i ————————— TN TN IR
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6. June 21, 1938. Estate of Angele Bazet, formerly Angele Beaudry
to R. B. Potashnick, 0. Cashmere, and Clara D. Schneider ({an
option; never exercised). Recorded on July 28, 1938. 95/0R/273.

7. July 27,11938. Estate of Angela Bazet. (Notice of non responsi-

- bility). Recorded on July 28, 1938. 73/0R/460.

8. Octoberls; 1955. Estate of Angele Bazet to James B. Sullivan,
Robert P. Sullivan, Homer Schneider and Margaret S. Simmons.
Recorded on October 14, 1955. 357/0R/484.

9. October 5, 1955. Estate of Angela Bazet to James B. sullivan
Rober£ P. Sullivan, Homer Schneider and Margaret S. Simmons.
(Ordér confirming Sale of Reél Property) Recorded on October 14,

1955. 357/0R/488

10. May 23, 1974. Estate of Robert Patrick Sullivan to Homer Schnéider
(1/2 - of 1/4) and Margaret Simmons (1/2 of 1/4). Recorded on
"June 7, 1974. 711/0R/670. The effect of this conveyance was to

as follows:

James B. Sullivan 1/4
'Homer Schneider 3/8
Margaret S. Simmons . 3/8

11. Novembgr 26, 1974. Homer Schneider, James B. Sullivan, and
Margaret’S.4Simmons to H. Hearst and Jeanne L. Dillman.
Recérded on July 10, 1975. 735/0R/669.

12. April 4, 1977. H. Hearst and Jeanne L. Dillman to Terréndé J. and

Janice L. Kerrigan. Recorded on April 28, 1977. 780/0R/592.

Parcel IX

1. Same as Parcel VIII
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