STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

ORDER WR 2009-0011

In the Matter of Permits 16209, 16210, 16211, and 16212
(Applications 18721, 18723, 21636, and 21637) of

UNITED STATES BUREAU OF RECLAMATION

AUBURN DAM PROJECT

SOURCE: North Fork American River and Knickerbocker Creek
COUNT: Placer and El Dorado

ORDER DENYING PETITION FOR RECONSIDERATION OF
ORDER WR 2008-0045

BY THE BOARD:

1.0 INTRODUCTION

By this order, the State Water Resources Control Board (State Water Board or Board) denies a
petition for reconsideration of Order WR 2008-0045 filed by M.-L. Quinn (Petitioner). Order

WR 2008-0045 revoked water right Permits 16209, 16210, 16211, and 16212 (Applications
18721, 18723, 21636, and 21637) of the United States Bureau of Reclamation (hereafter
Reclamation). Permits 16209, 16210, 16211, and 16212 authorized Reclamation to appropriate

water in connection with the Auburn-Folsom South Unit of the Central Valley Project (Auburn

Dam Project).

For the reasons set forth below, we find that Order WR 2008-0045 was appropriate and proper,
and therefore the petition for reconsideration is denied.


http://www.waterrights.ca.gov/hearings/WaterRightOrders/2008/wro2008_0045.pdf

2.0 LEGAL AND FACTUAL BACKGROUND

The Water Code and the State Water Board’s regulations require appropriative water rights to
be developed with due diligence. Accordingly, the State Water Board may revoke a water right
permit if the Board finds that the permittee has not constructed the necessary water diversion

facilities or applied water to beneficial use with due diligence. (Wat. Code, § 1410.)

On January 24, 2008, the Division of Water Rights issued a Notice of Proposed Revocation for
the water right permits associated with the Auburn Dam Project. Reclamation requested a
hearing on the proposed revocation, which was held on July 21, 2008. The hearing participants
included Reclamation, a State Water Board staff Prosecution Team, and a number of

stakeholders with diverse interests in the outcome of the proceeding.

On December 2, 2008, after having considered the evidence and legal and policy arguments
presented during the hearing, the State Water Board adopted Order WR 2008-0045. In that
order, we found that cause for revocation of the Auburn Dam Project permits existed because
Reclamation had not prosecuted construction of the project or applied water to beneficial use
with due diligence as required by the permits themselves, the Water Code, and the State Water
Board’s regulations. We also found that revocation would be in the public interest. Our order
explained that the requirement that an appropriation of water be completed within a reasonable
time with the exercise of due diligence is a long-standing principle of California water law
designed to protect the public interest by preventing the “cold storage” of water rights. For
purposes of discussion, we defined “cold storage” to mean a situation where an appropriation is
initiated, so that the water subject to appropriation is not available to other parties who could
potentially put it to beneficial use, but the appropriator is not diligently pursuing development of

the water supply, so the water remains unused, contrary to the public interest.

M.-L. Quinn filed a petition for reconsideration of Order WR 2008-0045, which was received on
January 2, 2009. Petitioner is an individual who did not participate in this proceeding before

filing a petition for reconsideration.



3.0 GROUNDS FOR RECONSIDERATION

Within 30 days of adoption of a State Water Board order or decision, any interested person may
file a petition for reconsideration of the order or decision pursuant to Water Code section 1122
and California Code of Regulations, title 23, sections 768-770. Section 768 of the Board’s
regulations provides that an interested person may petition for reconsideration upon any of the

following causes:

(1) Irregularity in the proceedings, or any ruling, or abuse of discretion, by which the
person was prevented from having a fair hearing;

(2) The decision or order is not supported by substantial evidence;

(3) There is relevant evidence which, in the exercise of reasonable diligence, could not
have been produced,;

(4) Error in law.

If reconsideration is requested based in whole or in part on section 768, subdivision (c) of the
regulations, the petition must include an affidavit or declaration under penalty of perjury stating
that additional evidence is available that was not presented to the Board and the reason it was
not presented. (Cal. Code Regs., tit. 23, § 769, subd. (b).) In addition, the petition must
describe the nature of the evidence and the facts to be proved. (Ibid.)

On reconsideration, the Board may:

(1) Refuse to reconsider the decision or order if the petition fails to raise substantial
issues related to the causes for reconsideration;

(2) Deny the petition upon a finding that the decision or order was appropriate and
proper;

(3) Set aside or modify the decision or order; or

(4) Take other appropriate action.

(Cal. Code Regs., tit. 23, § 770.)

4.0 DISCUSSION

Petitioner contends that cause for reconsideration exists under all four grounds specified in

section 768 of the Board’s regulations. Petitioner requests the Board to rescind



Order WR 2008-0045, reinstate Permits 16209, 16210, 16211, and 16212, and return the

permits to Reclamation for a minimum of 15 years.

Below we address Petitioner's main arguments and conclude that the petition should be denied.
To the extent that any issue raised in the petition is not addressed in this order, we conclude
that the issue is not a substantial issue that merits review. (Cal. Code Regs., tit. 23, § 770,
subd. (a)(1).)

4.1 Petitioner’s Argument Regarding the Definition of “Cold Storage” Lacks Merit

Petitioner’'s primary argument is that the definition of “cold storage” contained in Order

WR 2008-0045 is factually incorrect because, contrary to the definition, the water that was
subject to appropriation under Reclamation’s permits was not unused. Petitioner argues that
the water was not “locked up anywhere” or otherwise inaccessible to the public, but continued to
flow downstream, providing water to agricultural and municipal users and providing habitat for

aqguatic life.

As explained below, it is unclear from the record in this proceeding whether the water that was
subject to appropriation under Reclamation’s permits was unused, or whether it was needed to
satisfy the demands of junior water right holders or to protect instream beneficial uses, as
Petitioner claims. Petitioner is correct, however, at least in theory, that placing water rights in
“cold storage” does not preclude junior right holders from using the water, or preclude the water
from serving to protect instream beneficial uses. But it does not follow from Petitioner’s

argument that cause for reconsideration of Order WR 2008-0045 exists.

In Order WR 2008-0045, we discussed the concept of cold storage for purposes of explaining
why revocation of Reclamation’s permits was in the public interest. The Board was not
required, however, to find that revocation was in the public interest in order to revoke the
permits. Instead, cause for revocation exists if the Board finds that a permittee has not
constructed the necessary water diversion facilities or applied water to beneficial use with due
diligence. (Wat. Code, § 1410.) Petitioner has not alleged that our finding that cause for
revocation existed was not supported by substantial evidence, nor has Petitioner shown that our

decision to revoke the permits was based on an error in law.



In addition, notwithstanding the definition of “cold storage” in the order, our finding that
revocation would be in the public interest was not predicated on the assumption that all of the
water subject to appropriation under Reclamation’s permits was unused. In Order

WR 2008-0045, we found that it would be in the public interest to allow current and future water
right applicants to appropriate any surplus water made available by revoking Reclamation’s
permits, provided that the applicants’ projects were in the public interest and would be
developed with due diligence. (ld. at p. 20.) But we did not find that revocation necessarily
would make surplus water available for appropriation. (Id. at p. 26.) Rather, we recognized that
all or a portion of the water subject to appropriation under Reclamation’s permits might be
needed to satisfy existing junior water right holders or to protect instream beneficial uses. (Id. at
pp. 19, 20, 26.) Finally, it merits note that, even if all of the water subject to appropriation under
Reclamation’s permits was being put to beneficial use, as Petitioner claims, revocation was in
the public interest because the existence of the permits fostered uncertainty regarding the

continued availability of the water.

Petitioner also advances the related argument that Order WR 2008-0045 is flawed because the
order does not address the issue of whether revocation made water available for appropriation,
which Petitioner characterizes as a “real water vs. paper water” issue. In Order WR 2008-0045,
we did not determine whether or to what extent revocation would make surplus water available
for appropriation because such a determination would have required a detailed analysis of
current hydrologic information, the extent to which water already had been appropriated, and
the flows required to protect instream beneficial uses. As we explained, interested persons had
not been put on notice that those issues would be addressed, and the hearing record was not
adequate to support a determination of those issues. (Order WR 2008-0045 at p. 26.)

As with Petitioner’s first argument, Petitioner's argument that the Board should have determined
whether revocation of the permits made water available for appropriation does not support
Petitioner’s contention that cause for reconsideration exists. Petitioner cannot show, for
example, error in law because the Board was not legally required to determine whether
revocation made water available for appropriation. (See Wat. Code, § 1410, subd. (b).)
Moreover, our decision not to make a water availability determination was appropriate in this

case, for the reasons summarized above.



4.2 The Board’s Finding regarding Due Diligence was Supported by Substantial

Evidence

Petitioner also takes issue with our finding that Reclamation did not exercise due diligence in
developing its water rights. Petitioner contends that, viewed objectively, the events of the last
four decades demonstrate that Reclamation exercised due diligence. Similarly, Petitioner faults
the State Water Board for not having been more diligent in enforcing the terms and conditions of
Reclamation’s permits, and suggests that the State Water Board may have been at least partly

to blame for Reclamation’s lack of diligence.

Petitioner’'s arguments concerning our due diligence finding do not support the contention that
cause for reconsideration exists. On reconsideration, the issue is whether the State Water
Board’s finding that Reclamation did not exercise due diligence in developing its water rights is
supported by substantial evidence in the administrative record. The issue is not whether the
evidence, viewed another way, might have supported a different finding, or whether the Board
was diligent in taking enforcement action against Reclamation. As stated earlier, Petitioner has
not alleged that our due diligence finding was not supported by substantial evidence, nor has
Petitioner provided any support for such an allegation. In addition, the record does not support
Petitioner’s suggestion that the Board contributed to Reclamation’s lack of diligence by not

taking enforcement action earlier.*

4.3 Petitioner’s Argument regarding “Real World” Considerations Lacks Merit

Petitioner argues that in deciding whether to revoke Reclamation’s permits, the State Water
Board did not take into account what Petitioner characterizes as “real world” considerations,
including the State’s future water supply needs, concerns about the Delta, current drought

conditions, the economic recession and climate change.

! Even though the Board had not previously taken an enforcement action concerning Reclamation’s permits for
Auburn Dam, it does not follow that the Board should have refrained from the enforcement action that was the subject
of Order WR 2008-0045.



As with Petitioner’s other arguments, this argument does not support the contention that cause
for reconsideration exists. Petitioner has not explained how our alleged failure to take public
interest considerations into account shows that the decision to revoke Reclamation’s permits
was not supported by substantial evidence or constituted error in law. In addition, contrary to
Petitioner's argument, we did take into account a number of the public interest considerations
that were raised by the hearing participants. In Order WR 2008-0045, we expressly addressed
the water supply and environmental implications of revocation, including implications for water
quality in the Delta. (Order WR 2008-0045 at pp. 18-26.)

4.4 Reconsideration is not Warranted due to a Procedural Irregularity or the

Existence of Additional Evidence

As explained above, Petitioner has not shown that Order WR 2008-0045 was not supported by
substantial evidence or contained an error in law. Accordingly, cause for reconsideration does
not exist pursuant to section 768, subdivisions (b) or (d) of the Board’s regulations. In addition,
Petitioner’s contention that cause for reconsideration exists pursuant to subdivisions (a) and (c)

of section 768 lacks merit, as explained below.

With respect to subdivision (a), Petitioner asserts generally that an unspecified irregularity in the
proceedings and abuse of discretion prevented all persons, whether they directly or indirectly
participated, from having a “thorough”, and therefore fair, hearing. Assuming for the sake of
argument that the Board’s regulations permit Petitioner, who did not participate in the hearing, to
seek reconsideration on the grounds that other interested persons were denied a fair hearing,
Petitioner has not provided any support for the allegation that there was any irregularity in the
proceedings or abuse of discretion that prevented any hearing participant from having a fair

hearing.

With respect to subdivision (c) of the regulations, Petitioner asserts that relevant evidence
supporting a decision not to revoke Reclamation’s permits exists, and that evidence would have
been produced if revocation had been viewed in a broader context. Petitioner speculates that
the nature of the evidence might concern a number of policy considerations, such as climate
change, its impact on California’s snowpack, and the need for new storage facilities. Pursuant
to subdivision (c), however, the issue is not whether additional evidence could have been

produced. To the contrary, the issue is whether relevant evidence exists which, in the exercise



of reasonable diligence, could not have been produced. Petitioner has not met her burden, as
required by the Board’s regulations, of specifying what additional relevant evidence exists, and

explaining under penalty of perjury why it could not have been presented to the Board earlier.

5.0 CONCLUSION

For the foregoing reasons, we find that Order WR 2008-0045 was appropriate and proper.

Therefore, M.-L. Quinn’s petition for reconsideration should be denied.
ORDER

IT IS HEREBY ORDERED that Order WR 2008-0045 is affirmed, and M.-L. Quinn’s petition for

reconsideration is denied.

CERTIFICATION
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