
STATE OF CALIFORN:A
CAL!FORN:A ENVIRONMENTAL PRO丁 匡CT10N AGttNCY
STATE WAttER RESOURCttS CONttROL BOARD

ORDER WR 2013‐ 0021‐EXEC

ln the Matter ofthe D:version and Use ofVVater by

CORB:N GWALTNEY TRUST AND
CORB:N AND PAMELA GWALTNEY

ORDER APPROVI NG SETTLEMENT AGREEMENT

BY THE EXECUTIVE DIRECTOR1

1.0 INTRODUCTION

This matter comes before the Executive Director of the State Water Resources Control

Board (State Water Board or Board) following the issuance of an Administrative Civil

Liability Complaint (ACL Complaint) AND notice of Proposed Cease and Desist Order

(Proposed CDO) to the Corbin Gwaltney Trust and Corbin and Pamela Gwaltney (Diverter)

on April 2,2012. ln accordance with the attached Settlement Agreement, the State Water

Board's Division of Water Rights Prosecution Team (Division Prosecution Team) and

Diverter have agreed to settle this matter in lieu of proceeding to a hearing. The issuance

of a decision or Order, pursuant to a settlement agreement, is authorized under

Government Code section 11415.60.

2.0 BACKGROUND

The Division Prosecution Team alleges in the ACL Complaint and Proposed CDO that a

reservoir (Reservoir) had been identified on the Diverter's Property. The ACL Complaint

asserted that the State Water Board had no record of any filed Statements of Water

Diversion or Use or any appropriative water right authorizing the diversion of water for the

Property, and that Diverter needed to apply for a water right if the Reservoir was collecting

' State Water Board Resolution No. 2OO2 - 0104 delegates to the Executive Director the authority to issue a
decision or order by settlement of the parties under Government Code section 1 1 41 5.60.
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water from a surface stream. The State Water Board proposed a total liability of $7,400 for

the alleged unauthorized diversion, storage, and use of water and for the alleged failures to

file Statements of Water Diversion and Use.

On May 3, 2012, Diverter timely requested hearings on the ACL Complaint and

Proposed CDO. At the time of this Settlement Agreement, the State Water Board

had not scheduled hearings for the ACL Complaint and Proposed CDO

Diverter and the Division Prosecution Team engaged in settlement discussions and

mutually agreed to settle the matters identified in the ACL Complaint and Proposed CDO

in lieu of hearings.

3.0 SETTLEMENTAGREEMENT

Diverter and the Division Prosecution Team executed the Settlement Agreement attached

hereto. The generat terms ofthe settlement are that Diverter; (1) agrees to the terms for

cease and desist as described in the Settlement Agreement and incorporated herein, (2) is

subject to administrative civil liability in the amount of $5,000, payable within 30 days of

issuance of this Order, to be deposited into the Water Rights Fund, pursuant to California

Water Code section 1054, et seq., and (3) withdraws its request for hearing on the ACL

Complaint and Proposed CDO upon adoption of this Order.

ORDER

lT lS HEREBY ORDERED THAT the attached Settlement Agreement between the

Division's Prosecution Team and Diverter is approved and is incorporated by reference to

this Order.

This Order constitutes a Cease and Desist Order for purposes of Division 2, Part 2,

chapter 12 of the California Water Code (commencing with section 1825). Violations of

this Settlement Agreement and the Order will be subject to further enforcement under

california water code section 1845 at the discretion of the state water Resources control

Board.
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Upon the failure of any person or entity to comply wilh a Cease and Desist Order

issued by the State Water Board, and upon the request of the State Water Board, the

Attorney General shall petition the superior court for the issuance of prohibitory or

mandatory injunctive relief as appropriate, including a temporary restraining order,

preliminary injunction, or permanent injunction. (California Water Code, S 1845, subd. (a).)

Section 1845, subdivision (b) ofthe California Water Code provides:

(1) Any person or entity that violates a cease and desist order issued pursuant to this

chapter may be liable for a sum not to exceed one lhousand dollars ($1,000) for

each day in which the violation occurs.

(2\ Civil liability may be imposed by the superior court. The Attorney General, upon

request of the [board], shall petition the superior court to impose, assess, and

recover those sums.

(3) Civil liability may be imposed administratively by the [board] pursuant to

section 1055.

STATE WATER RESOURCES CONTROL BOARD

Executive Director

Dated: ml 0lm



SETTLEUENT AGREEMENT

This senlemsnt Agreemont (Agreem6nt) is entered into by and between he prosecution
T€arn o' the stat6 water Resourccs control Board (slale warer Board), Division ot
water Rights (Division) (Divisiorr prosecution Teamj, and the corbin owatrneylrust ano
Corbln and PamEla Gwalinoy (Diverte4, as ot May2a 2013. State Wal€r Bo;rd and
Diverter shall sometimas be relerred to herein individua y as ''pa(y" ano co ectivety as"Parlies."

RECTTALS

A, Dive(er owns Assessor's parcel Number (ApN) 017-A40_015 in Napa County.
California (Propa(y).

B. On Augusl 18, 201 I , the Oivision mailed a letter (Notice Letter) notirying properfy
owners in Napa counry that a reservoir had been identi,ied on ttreir frolrirry. rnis
Notice Lener was inirially sent to the owner ol ApN 017-240-017. Atrer oet6rmining
the reservoir was actually located on ApN 017-240-015, the Division mailed Divert6r
a copy ot rhe Notice Letter on Seprember r3, 20r r. The Notice Letter inlorm.d
Diverler thal lhere may be an unauthorized diversion and use ol water on lheir
property for which lhey coutd be subiect to enlorcement and the imp0sition ot liability.
The Norice Loflsr request.d thal Diverter take one of the tolowing lcnons: it I ri-- 

''
Diverter is claiming an exisring basis ot right or diverting water not subiect to tne
stare warer Board's permining authority, ihen he shouL submit evidence supporrng
rhose lacts r,vithin 30 days of the receipt ol rhe Nolice Lener; or (e) [ Divertei igreeJ
thar the dlversion was subiect to the permining authorily of lhe srate water Bo;rd,
then rhe Norice Leller gave oiverter 60 days to dovelop and submit a cofrective
action plan to prevent the unauthorized diverslon ot irater. The Division proseculion
Team did not receive a response to lhs Notlce Lener trom tho Diverlers.

c. on April 2, 2012. rhe state water Board rssued lo Diverler an Administrative civir
Liabiraty compraint (AcL compra'nt) and Notice or proposed cease and Desist order
l:!geos. 

e9.CD-9) alt€grng rhe unaurhorized diversion of water within the Napa
walershed rn Napa Counry. Specificaly, in lhe ACL Complaint, State Water Board
arreged lhal a reservoir (Reservoi4 had been identitied on ihe property. The AcL
compla,nt asserts that rhe state water Board had no record or any rirrfo statements
or wat6r oiversion or Uso orany appropriative water right aulhoriiing the diversion
gf^:11:1,1"i 11" 

P:,op:"v and that Diverter needed ro aipty for a 
"at6r 

righr iiihe
Heseryo, was colecting warer rrom a surface stream. The slate water 60ardproposed a total liability of 97,400 lor the alleged unauthorized oiversion, storage
and use ot water and lor the a[eged failures rrc fire statemenls of waler Diverslon
and Use.

D. The Proposed cDO required Diverrer to file a statemenl lor the diversion of waler inquesrion and to cease and desisr from diversion and use or water at the Reservoir. ortake.lhe foflorrving specified corrective actions: (,)submit a Registration toin'toii' 
-

small domestic us€ or rivestock stockpond if appricabre; or (2) rr;re for an appropriitive
watar right permil that wourd authorize tho div'rsion and uso or warer at the
Heservoir, and submit an operarionar pran that demonstrates how the Reservoir wil

lilUillxst)l I



bo opttrated in cOnformance with t舞 傘FequiFements setforth in the lnstream Flow
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a. The Parties have engaged in settlemeni ne9otiations and agree to settle the
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adoption as an order by settlement,pursuantto Government Code section
l1415.60. The Division Prosecution Tearn belleves that the resOlution ofthe
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comptaint and Proposed CDo.

G. This Settiement A9reement wili become effective when the State Water Board's

Executive Directorissues an order apprOvin‐
9 the seltlerne向 t.

ACREEMENT

NC》W,T‖織REFOR饉 ,in con$ideration ofthese Recitals and in consideration of the
rnutual covenants setforth in this settiement Agreement,Diverter and the Division's

Prosecution Team do hereby agree to settie the ACL Complaint and PrOpOsed CDC)as
fo‖ows:

2.
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lirnitations on admissibility setforth in Calilornia Evidence Code sections l 1 52 and

l154. FurthermOre,pursuantto covernment cOde Section l1415.60,th:s
Settloment AgFeementis not admissible in an adiudiCative proctteding or civi!actiOn

lor any purpose.
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∬鷺翼』::武1‐漱l逮鳳 ttt nαadnll織 istralive civil liability in the attounl o

lirnited to,the costs incurred by State Water 8oord staff to invest19ate and pFOSeCute

the ACL Cornplaint and Proposed CDO that are the sublect Ofthis settiement

A9reeFnent.Oiverter shall make thi,payment within i301 dayS:。 議owin9 the State
Water 8oard Executive Oirector's approval of this Setllement A9reernent. The State

Water Board will depositthe above liability amountin the Water Rlghts Fund
pursuantto VVater Code section lo54t et Seq,

Diverter's fu‖ payrnentln Paragraph
3 herein wi‖ be a compiete and final satisfaction of the adrninistrative civllliability

described in the ACL Cornplaint and Proposed CDO,and the Division Prosecution
Team will not bring any ftlrther adrninistratlve liability or otheF en10「 cement actions

3,

4.
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chapter 12 of the calilornia water code (commencing with section 1g25). Violationsof 
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lTIS SO AGREED AND STIPuLATED:

Assistanl Deputy Direslgy 19y the Division of Water RightsProseculion Team

Date
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