STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY
STATE WATER RESOURCES CONTROL BOARD

ORDER WR 2014 - 0024 - EXEC

In the Matter of the Diversion and Use of Water by
YOUNAN A. DAWOOD & SANDRA C. DAWOOD

ORDER APPROVING SETTLEMENT AGREEMENT

BY THE EXECUTIVE DIRECTOR'

1.0 INTRODUCTION

This matter comes before the Executive Director of the State Water Resources
Control Board (State Water Board or Board) following the issuance of an
Administrative Civil Liability Complaint (ACL Complaint) and notice of Proposed
Cease and Desist Order (Proposed CDO) to Younan A. Dawood and

Sandra C. Dawood (Diverter) on March 16, 2012. In accordance with the
attached Settlement Agreement, the State Water Board’s Division of Water
‘Rights Prosecution Team (Division Prosecution Team) and Diverter have agreed
to settle this matter in lieu of proceeding to a hearing. The issuance of a
Decision or Order pursuant to a Settlement Agreement is authorized under
Government Code section 11415.60.

2.0 BACKGROUND

The Division Prosecution Team alleges in the ACL Complaint and Proposed
CDO that a reservoir (Reservoir) had been identified on property owned by the
Diverter (Property). The ACL Complaint asserted that the State Water Board had
no record of any filed Statements of Water Diversion or Use or any appropriative
water right authorizing the diversion of water for the Property, and that Diverter
needed to apply for a water right if the Reservoir was collecting water from a
surface stream. The State Water Board proposed a total liability of $12,100 for
the alleged unauthorized diversion, storage, and use of water and for the alleged
failures to file Statements of Water Diversion and Use.

! State Water Board Resolution No. 2002 - 0104 delegates to the Executive Director the
authority to issue a decision or order by settlement of the parties under Government Code
section 11415.60.



On March 28, 2012, Diverter timely requested hearings on the ACL Complaint
and Proposed CDO. The State Water Board has scheduled a hearing for the
ACL Complaint and Proposed CDO for July 22, 2014.

Diverter and the Division Prosecution Team engaged in settlement discussions
and mutually agreed to settle the matters identified in the ACL Complaint and
Proposed CDO in lieu of hearings.

3.0 SETTLEMENT AGREEMENT

Diverter and the Division Prosecution Team executed the Settlement Agreement
attached hereto. The general terms of the settlement are Diverter: (1) agrees to
the terms for cease and desist as described in the Settlement Agreement and
incorporated herein, (2) is subject to administrative civil liability in the amount of
$10,000, payable pursuant to the payment schedule provided in paragraph 4 of
the Settlement Agreement attached hereto and secured through a lien on real
property owned by Diverter, with payments to be deposited into the Water Rights
Fund pursuant to California Water Code section 1054, et seq., and (3) withdraws
its request for hearing on the ACL Complaint and Proposed CDO upon adoption
of this Order.

ORDER

IT IS HEREBY ORDERED that the attached Settlement Agreement between the
Division's Prosecution Team and Diverter is approved and is incorporated by
reference into this Order.

This Order constitutes a Cease and Desist Order for purposes of Division 2,

Part 2, Chapter 12 of the California Water Code (commencing with section 1825).
Violations of this Settlement Agreement and the Order will be subject to further
enforcement under California Water Code section 1845 at the discretion of the
State Water Resources Control Board.

Upon the failure of any person or entity to comply with a Cease and Desist Order
issued by the State Water Board, and upon the request of the State Water Board,
the Attorney General shall petition the superior court for the issuance of
prohibitory or mandatory injunctive relief as appropriate, including a temporary
restraining order, preliminary injunction, or permanent injunction. (Wat. Code,

§ 1845, subd. (a).)



Section 1845, subdivision (b) of the Water Code provides:

(1) Any person or entity that violates a cease and desist order issued pursuant to
this chapter may be liable for a sum not to exceed one thousand dollars ($1,000)
for each day in which the violation occurs.

(2) Civil liability may be imposed by the superior court. The Attorney General, upon
request of the [board], shall petition the superior court to impose, assess, and
recover those sums.

(3) Civil liability may be imposed administratively by the [board] pursuant to section
1055.

STATE WATER RESOURCES CONTROL BOARD

Thomas Howard
Executive Director

Dated: JUN 3 ﬂm



SETTLEMENT AGREEMENT

This Settlement Agreement (Agreement) is entered into by and between the Prosecution Team
of the State Water Resources Control Board (State Water Board), Division of Water Rights
(Division) (Division Prosecution Team), and Younan A. Dawood and Sandra C. Dawood
(Diverter), as of June |8, 2014. State Water Board and Diverter shall sometimes be referred
to herein individually as “Party” and collectively as “Parties.”

RECITALS

A. Diverter owns land at 850 Keyes Avenue, Angwin, Napa County, California (Property),
~ identified as Napa County Assessor’s Parcel Number 024-031-019.

.B. 'On August 18, 2011, the Division Prosecution Team mailed a letter to certain property
owners within the Napa River Watershed in Napa County, including Diverter, notifying them
that there may be an unauthorized diversion and use of water on their properties (Notice
Letter).. The Diverter did not respand in any manner to the Notice Letter.

C. On March 16, 2012, the State Water Board issued to Diverter an Administrative Civil Liability
Complaint (ACL Complaint) and Notice of Proposed Cease and Desist Order (Proposed
CDO) alleging the unauthorized diversion of water within the Napa Watershed in Napa
County. Specifically, in the ACL Complaint, State Water Board alleged that a reservoir
(Reservoir) had been identified on the Diverter's property at Assessor's Parcel Number 024-
031-019. The ACL Complaint asserts that the State Water Board had no record of any filed
Statements of Water Diversion and Use (Statement) or any appropriative water right

~ authorizing the diversion of water for the Property, and that Diverter needed to apply for a
water right if the Reservoir was collecting water from a surface stream. The State Water-
Board proposed a total liability of $12,100 for the alleged unauthorized diversion, storage,
and use of water and for the alleged fa|lures to file a Statements of Water Diversion and
Use.

D. The Proposed CDO required Diverter to file a Statement for the diversion of water in
* question and to cease and desist from diversion and use of water at the Reservoir, or take
the following specified corrective actions: (1) submit a Registration form for a small
domestic use or livestock stockpond if applicable; or (2) file for an appropriative water right .
- permit that would authorize the diversion and use of water at the Reservoir, and submit an
operational plan that demonstrates how the Reservoir will be’ operated in conformance with
the requirements set forth in the Instream Flow Policy.

E. On March 26, 2012, Diverter timely requested a hearing before thé State Water Board on
both the ACL Complaint and the Proposed CDO. On May 22, 2014, Diverter timely filed a
Notice of Intent to Appear for Dawood Draft CDO and ACL Hearlng

" F. On May 22, 2014, Prosecution Team and Diverter timely filed a Notice of Intent to Appear
. for Dawood Draft CDO and ACL Hearing.



The Parties had several discussions regarding the ACL Complaint, Proposed CDO, and the

-proposed penalty. Subsequently the Parties reached agreement to settle this matter in lieu

of hearings.

The Parties have engaged in settlement negotiations and agree to settle the matter without
administrative or civil litigation and by presenting this Settlement Agreement to the State
Water Board or its delegee, the Executive Director, for adoption as an Order by Settlement,
pursuant to Government Code section 11415.60. The Prosecution Team believes that the
resolution of the alleged violations is fair and reasonable and fulfills its environmental '
objectives and that the settlement is in the best interest of the public.

During the course of the settlement negotiations, Diverter filed an Initial Statement of Water
Diversion and Use on May 29, 2014 and submitted an application for Small Domestic
Irrigation Registration on April 30, 2014 for the reservoir that is the subject of the ACL
Complaint and Proposed CDO.

This Settlement Agreement will become effectlve when the State Water Board or its delegee
lssues an Order approving the settiement.

AGREEMENT

NOW, THEREFORE, in consideration of these Recitals and in consideration of the mutual
covenants sef forth in this Settlement Agreement, Diverter and the Division’s Prosecution Team
do hereby agree to settle the ACL Complaint and Proposed CDO as follows:

1.

Recitals Incorporated: The preceding Recitals are incorporated herein.

2. Settlement Conditionally C onfidential: Unless and- until the State Water Board or its

delegee issues an Order approving this Settlement Agreement, this Settlement Agreement
is a confidential settlement document subject to all of the limitations on admissibility set
forth in California Evidence Code sections 1152 and 1154. Furthermore, pursuant to
Government Code section 11415.80, this Settlement Agreement is not admissible in an
adjudicative proceeding or civil action for any purpose.

Administrative Civil Liability: Diverter shall be subject to and agrees to pay administrative
civil liability in. the amount of $ 10,000, which will be paid in six quarterly payments pursuant
to the payment schedule summarized in paragraph 4. This amount includes, but is not
limited to, the costs incurred by SWRCB staff to investigate and prosecute the ACL
Complaint and Proposed CDO that are the subject of this Settlement Agreement. Diverter
shall make the first payment within [30] days following the State Water Board’s approval of
this Settiement Agreement by mailing a check for $1,700 made payable to the State
Water Board Water Rights Fund and mailed to State Water Resources Control

Board, Division of Water Rights, Attn: John O’Hagan, P.O. Box 2000, Sacramento,

CA 95812-2000. The State Water Board will deposit the above liability amount in the -
Water Rights Fund, pursuant to Water Code section 1054, et seq. ;



4,

i,

Payment Schedule: Payment shall be made pursuant to the following schedule:

Payment 1: Due 30 days after the ' $1,700
adoption of the Settlement Agreement

Payment 2: Due October 1, 2014 $1,700
Payment 3: Due January 1, 2015 $1,700
Payment 4: Due April 1, 2015 $1,700
Payment 5: Due July 1, 2015 . $1,700
Payment 6: Due October 1, 2015 $1,500

If the Settlement Agreement is not approved by the State Water Resources Control Board
by July 1, 2014, the Diverter may contact the Division of Water Rights and request a revised
schedule of quarterly payments.

Lien: To secure the liability agreed to in paragraph 3, the Diverter agrees to the attachment
of a judgment lien to all properties owned by Younan A. Dawood and Sandra C. Dawood in
the State of California, which includes, but is not limited to, Napa County Assessor’'s Parcel
Number 024-031-019. Any lien under this section has priority over all other liens and
encumbrances except liens and encumbrances recorded before the date a lien under this
section is recorded. Any lien under this section shall remain attached to the property
interest of the Diverters until the Administrative Civil Liability is satisfied per paragraph 6.
Upon satisfaction of the liability secured by the lien, the State Water Resources Control-
Board shall file a notice of release of lien.

Satisfaction of Administrative Cl.vil Liability: DiQerter’s full payment of the Administrative

Civil Liability in paragraph 3 and 4 herein will be a complete and final satisfaction of the
administrative civil liability described in the ACL Complaint and the Proposed CDO, and the
Division Prosecution Team will not bring any further administrative liability or other
enforcement actions regarding any of the alleged violations described in the ACL Complalnt
and Proposed CDO.

Stipulations for Draft Cease and Desist Order: Diverter and the State Water Board jbintiy
st[pulate and agree to settle the Draft CDO as follows:

a. If the application for Small Domestic Irrigation Registration (“ Reglstratlon ) is not

-~ accepted/approved, Diverter will file an appropriative water rights application and a
reservoir operation plan (“Operation Plan”) with the Division for storage and use of
water in the Reservoir. The application and Operation Plan shall be filed within’
90 days of the final State Water Board Decision or a judicial determination upholding
the State Water Board Decision. The Operation Plan must demonstrate to the
satisfaction of the Assistant Deputy Director for Water Rights how the reservoir will
be operated without storing additional water subject to the State Water Board’s
permitting authority until a permit is issued. Diverter will diligently pursue securing
such permit by providing the required |nformatlon to the Division and payment of
necessary fees.

b. Inthe event that neither Diverter's Registration nor its application for‘ appropriative

water rights is approved, then within 150 days of the State Water Board’s decision
denying the application becoming final, Diverter shall submit a plan to the Assistant
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Deputy Director for Water Rights for permanently rendering the reservoir incapable
of storing water subject to the permitting authorization of the State Water Board.

Statement of Diversion and Use: Unless Diverter has already done so; Diverter shall file a

~ Statement of Water Diversion and Use for the Reservoir for 2013 within 20 days following

Diverter's receipt of the Order approving this Settlement Agreement. Diverter shall continue

* to file Supplemental Statements as required.

10.

1.

12.

13.

14.

15.

16.

17.

Support: The Pé,rties agree to support, advocate for, and promote the Order approving this
Settlement Agreement before the State Water Board-and/or Executive Director.

Enforcement of CDO Terms: The terms and conditions of paragraph 7 of this Settlement
Agreement and the Order approving this Settlement Agreement are enforceable by the
State Water Board as a final Cease and Desist Order, pursuant to chapter 12 of the
California Water Code (commencing with section 1825). Violations of this Settlement _
Agreement and/or the Order approving this Settiement Agreement will be subject to further
enforcement under California Water Code section 1845 at the discretion of the State Water
Resources Control Board. ' ‘

Waiver of Right to Hearing: Upon approval of this Settlement Agreement by the State
Water Board or its delegee, Diverter’s request for hearing on the ACL Complaint and
Proposed CDQ is withdrawn. :

Waiver of Right to Reconsideration: Diverter waives its right to require reconsideration of
the State Water Board's Order approving this Agreement, provided no material modifications
to this Agreement or additional requirements beyond the requirements of this Agreement are
included in that Order. t

Successors: This Settlement Agreement shall be binding on successors and assigns of
Diverter and the State Water Board. -

Independent Judgment: Each party represents and declares that in executing this
Settlement Agreement it is relying solely on its own judgment, knowledge, and belief
concerning the nature, extent, and duration of its rights and claims, and that it has not been
influenced to any extent whatsoever in the execution of this Settlement Agreement by any
representations or statements regarding any matters made by other parties hereto or by any
person representing them. :

No Precedent: This Settlement Agreement involves unique facts and legal issues and shall
not be used as a precedent decision of the State Water Board. '

Additional Documents: Each party agrees that it will cooperate fully in executing any
additional documents necessary to give full effect to this Settlement Agreement.

Entire Agreement: This Settlement Agreement contains the entire agreement between the
Parties and supersedes and replaces all prior understandings, representations, and
agreements whether written or unwritten. Each Party represents that it has not relied on any
inducements, promises, or representations made by the other Party other than those
contained in this Settlement Agreement.




18. Mutual Agreement: The Parties have agreed to the particular language in this Settlement
Agreement, and this Settlement Agreement shall not be construed against the Party
preparing it, but shall be construed as if the Parties jointly prepared it. Any uncertainty and
ambiguity in the language of this Settlement Agreement shall not be mterpreted agalnst any
one Party. '

19. Authority to Execute Settlement Agreement: Each Party executing this Settlement
"~ Agreement in a representative capacity represents and warrants that he or she is authorized
to execute this Settlement Agreement on behalf of and to bind the entity(ies) on whose
behalf he or she executes the Settlement Agreement. .

20. Reasonableness of Settlement: The Parties represent and warrant that this Settlement
Agreement is made in good faith and in full recognition of the implications of such
agreement.

21. Modification of Settlement Agreement: This Settlement Agreement shall not be modified
by any of the Parties by oral representation made before or after the execution of this
Settlement Agreement. All modifications must be made in writing and approved by the
Parties.

22. Exemption from CEQA: Issuance of this Settlement Agreement is exempt from the
provisions of the California Environmental Quality Act (Public Resources Code
section 21000 et seq.), in accordance with section 15321(a)(2) of title 14 of the California
Code of Regulations.
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23. Section Headings: The Parties intend that the section headings in this Setflement
Agreement be used solely for convenience for reference, and that they shall not in any
manner amplify, limit, modify, or otherwise be sued in the interpretation of the Settlement
Agreement.

24. Counterparts: This Settlement Agreement may be executed and delivered in any number of
counterparts and by facsimile signature, each of which when executed and delivered shall
be deemed to be an original, but such counterparts shall together constitute one document.

25, Effective Date: This Settlement Agreement shall become effective immediately upon the
issuance by the State Water Board or its delegee of an Order Approving Settlement
Agreement.

26. Choice of Law: This Settlement Agreement shall be interpreted and governed by the laws
of the State of California.

27. Authorization: Each Party warrants that the individual executing this Settlement
Agreement on behalf of such Party is duly authorized to do so.



IT IS SO AGREED AND STIPULATED:

Jor{%ﬁn‘ ® éé*é’ﬁ"‘ {;///Q/zo/c//

Assi Deputy Director, State Water Board,
Division of Water Rights, Prosecution Team Date

Younan A. Dawood
Owner, Napa County Parcel Number 024-031-019
Date

Sandra C. Dawood
Owner, Napa County Parcel Number 024-031-019
Date



IT IS SO AGREED AND STIPULATED:

John O'Hagan
Assistant Deputy Director, State Water Board,
Division of Water Rights, Prosecution Team Date

Yusstne 4 Srtgyy L5 /1Y

ounan A. Dawood
Owner, Napa County Parcel Number 024-031-019
Date

Sandra C. Dawood
Owner, Napa County Parcel Number 024-031-019
Date



