
STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY

STATE WATER RESOURCES CONTROL BOARD

DIVISION OF WATER RIGHTS

ORDER WR 2017-OOO8. DWR

ORDER APPROVING SETTLEMENT AGREEMENT

ln the Matter of Violation of Annual Reporting Requirements by

Parties Listed in Attachment A

BY THE ASSISTANT DEPUW DIRECTOR FOR WATER RIGHTS1

The Assistant Deputy Director for the Division of Water Rights of the State Water
Resources Control Board (State Water Board) issued an Administrative Civil Liabilitv
Complaint (Complaint) to the parties listed in Attachment A (collectively Parties) for failure
to file Annual Use Reports for the year 2015 by the June 30, 2016 deadline in violation of
Title 23, Chapter 2.7, Arlicle 2, section 925 or 929 of the California Code of Regulations.

The Complaint contained a Conditional Settlement Offer and Waiver of Right to Hearing
and Reconsideration (Conditional Settlement) that required that the Parties take certain
actions within 20 days of receipt of the Complaint in order to accept the Conditional
Settlement. The Parties have filed their 2015 Annual Use Reports with the State Water
Board, signed the Acceptance of Conditional Settlement Offer and Waiver of Right to
Hearing and Reconsideration, and remitted required payment of reduced liability. Some of
the above actions were completed by the Parties after the 2O-day deadline set in the
Conditional Settlement.

The circumstances here support accepting the Conditional Settlement, as the State Water
Board has received the 2015 Annual Use Report and the signed Conditional Settlement.
This approval of the Conditional Settlement Offer is based on the unique circumstances
presented by each party, and is not intended to be precedential.

I hereby approve the Conditional Settlement pursuant to my delegated authority. This
approval shall not limit the authority of the Executive Director or the Deputy Director for
Water Rights, as delegated, to initiate enforcement action for any violations not specified in
the Complaint, or for violation of the terms of the Conditional Settlement.

STATE WATER RESOURCES CONTROL BOARD

John O Director
Division of Water

MAR23
Dated:

Attachment A: List of Parties

Rights

2017

1 
Wrt", Code seclion 1055, subdivision (a), provides that the Executive Director of the State Water Board may issue a

complaint to any person or entity on whom Administrative Civil Liability (ACL) may be imposed. The Executive Director has
delegated this authority to the Deputy Director for Water Rights, who has redelegated this authorig to the Assistant Deputy
Director for Water Rights. State Water Board Resolution No. 2012 - 0029 authorizes the Deputy Director for Water Rignts io
issue an order imposing an ACL when a complaint has been issued and no hearing has been requested within 20 dafs of
receipt of the complaint. The Deputy Direclor for Water Rights has redelegated thia authority to the Assistant Deputy birector
for Water Rights pursuant to State Water Board Resolution 2012-AO2g.



Attachment A

A001291 License 167 FRANK BUSHMAN

A016072 License 5787 MASSIMO DESIMONI

4017627 License 7092 LOCKHEED AI RCRAFT CORPORATION

A019376 License 7093 LOCKHEED AIRCRAFT CORPORATION

A019911

40244824
License 7873 HESTER RANCH

Permit 18067A CHARLES CARPENTER

A02s882 License 13286 FRIANT POWER AUTHORITY

A0260s4 License 12034 DREAM RANCH WEST LLC

A029255 Permit 20759 FANDANGO LLC

A029255 Permit 20521 FANDANGO LLC

AO29257 Permit 20758 FANDANGO LLC

A030s93 Permit 20967 FRIANT POWER AUTHORIW

A031186 Permit 21126 FRIANT POWER AUTHORITY
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State Water Resources Control Board

November 28,2016 ln Reply Refer to:
BRC:1:12:A001291

Certified Mail No. 7004-2510-0003-91 45-51 45
Return Receipt Requested

FRANK BUSHMAN
P.O. BOX 1593
SANTA ROSA, CA 95402

To \Mrom lt May Concern:

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT FOR FAILURE TO FILE 2015 ANNUAL USE
REPORT UNDER LTCENSE 167 (APPLTCATTON A001291), DIVERSION OF WATER FROM
ROBINSON CREEK ]N MENDOCINO COUNry

This provides legal notice to FRANK BUSHMAN of the intent of the State Water Board, Division
of Water Rights (Division) to proceed with formal enforcement for Licensee's failure to file the
required 2015 annual use report (Annual Use Report) for the subject rights by June 30, 2016.
Licensee has 20 days from receipt of the enclosed Administrative Givil Liability (ACL)
Complaint to act. Therefo(e. this matter reouires Licensee's immediate attention.

VIOLATION DESCRIPTION :

Division records show that Licensee was notified on January 30, 2016 of the requirement to
submit the 2015 Annual Use Report electronically by June 30, 2016. Having not received the
2015 Annual Use Report by June 30, 2016, the Division mailed a deficiency letter on August 25,
2016 requiring Licensee to submit the 20'15 Annual Use Report within 30 days. As of the date of
this letter, 95 days after the August 25,2016 deficiency letter was mailed, Licensee failed to
submit the 2015 Annual Use Report for the subject rights.

STATUTORY LIABILITY:

Title 23, Chapter 2.7, Article 2, Section 929 of the California Code of Regulations require annual
use reports to be filed by July 1"t of the succeeding year for every water right License,

Water Code section 1846, subdivision (aX2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation
occurs. Water Code section 1846, subdivision (c) provides that civil liability may be imposed
administratively by the State Water Board pursuant to Water Code section 1055.

Accordingly, as of today's date, the maximum civil liability for which Licensee may be liable for
failing to submit the 2015 Annual Use Report is $75,000 (150 days at $500/day).

Frtrcra lrrlaRcus, cxnrn I Txouls HowlRo, ExEcuuvE DTRECToR
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FRANK BUSHMAN Page2

Based on Licensee's failure to comply with the legal requirements set forth above, I am hereby
issuing the enclosed ACL Complaint proposing that a liability of $10,000 be imposed for
Licensee's failure to file the 2015 Annual Use Reports. lf Licensee fails to respond to the ACL
Complaint in one of the manners discussed below within 20 days of receiving this notice, then
the State Water Board will issue a ACL Order and seek recovery of this proposed liability
amount as authorized by Water Code section 1055.4.

CONDITIONAL OFFER OF SETTLEMENT:

To promote resolution of the alleged 2015 Annual Use Report submittal violation, obtain
compliance with the annual use filing requirements, and promote administrative efficiency,
including avoiding the time and expense of holding a hearing, I am offering Licensee the
opportunity to accept a conditionalsettlement offer (Conditional Offefl. This Conditional Offer,
as detailed in the Acceptance of Conditional Settlement Offer and Waiver of Right to Hearing
and Reconsideration (Acceptance and Waiver) enclosed as Exhibit "A" to the ACL Complaint,
provides that Licensee waive the right to a hearing and reconsideration of the violations alteged
in the ACL Complaint and avoid further formalenforcement by agreeing to pay an Expedited
Payment Amount of $500.

SUMMARY OF OPTIONS FOR RESPONDING TO ACL COMPLAINT AND CONDITIONAL
OFFER OF SETTLEMENT:

ln summary, Licensee has two options in responding:

Accept the Conditional Offer by:
a. Signing the Acceptance and Waiver;
b. Electronically filing the necessary 2015 Annual Use Reports; and
c. Submitting the signed Acceptance and Waiver along with the Expedited Payment

Amount within 20 days of receiving the enclosed ACL Complaint. lf there are
extenuating circumstances that Licensee would like to discuss, such as an
inability to pay the Expedited Payment Amount, then Licensee can contact Kathy
Mrowka, Enforcement Section Manager at (916) 341-5363 with that information
as soon as possible, but no later than 20 days from receiving the enclosed ACL
Complaint; or

Submit a written request for hearing signed by, or on the behalf of, Licensee to the State
Water Board within 20 days of receiving the enclosed ACL Complaint.

lf Licensee does not respond with one of these two options, then the State Water Board will
issue a ACL Order seeking recovery of the $10,000 of liability proposed in the enclosed ACL
Complaint.

The Division's online reporting system can be accessed at http://www.waterboards.ca.gov/RMS
using the User lD and Password shown on the enclosed Confidential User lnformation Sheet.

1

2



FRANK BUSHMAN Page 3

lf you have questions or need assistance with the reporting system, please contact the Division
at (916) 323-9393 or by email at: ewrims@waterboards.ca.gov.

Sincerely,

Uf**N-k
Kathy Mrowka, Manager
Compliance and Enforcement Section
Division of Water Rights

Enclosures: 1) Administrative Civil Liability Complaint
2) Conditional Settlement Offer
3) Confidential User lnformation Sheet
4) Hearing lnformation Sheet



STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY

STATE WATER RESOURCES CONTROL BOARD

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT

ln the Matter of Violation of Annual Reporting Requirements by

FRANK BUSHMAN
(Application 4001291 , License 167)

SOURCE:

COUNTY:

ROBINSON CREEK

MENDOCINO

YOU ARE HEREBY GIVEN NOTICE THAT:

1. FRANK BUSHMAN (referred to herein as Licensee) is alleged to have violated Title 23, Chapter 2.7,
Article 2, section 929 of the California Code of Regulations. Section 929 requires annual use reports
to be filed by July '1"t of the succeeding year for every water right License.

2. Water Code section 1846, subdivision (a)(2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation occurs,
Water Code section 1846, subdivision (c) provides that civil liability may be imposed administratively
by the State Water Board pursuant to Water Code section 1055.

3. Water Code section 1055, subdivision (a), provides that the Executive Director for the State Water
Board may issue a complaint to any person or entity to whom administrative civil liability (ACL) may
be imposed. On June 5,2012, the Executive Director delegated this authority to the Deputy Director
for Water Rights. Pursuant to State Water Board Resolution 2012-0029, the Deputy Director for
Water Rights is authorized to issue an order imposing an ACL when a complaint has been issued
and no hearing has been requested within 20 days of receipt of the complaint. State Water Board
Resolution 2012-0029 also authorizes redelegation of this authority from the Deputy Director for
Water Rights to the Assistant Deputy Director for Water Rights. This authority has been
redelegated.

ALLEGATIONS

4. Senate Bill X7-8, which was signed into law in 2009, authorized the State Water Board to adopt
regulations requiring online reporting of water diversions. Consistent with the Senate Bill, the State
Water Board has adopted regulations requiring annual reporting of water diversion and use under
permits and licenses (Annual Use Report), and developed a new online Report Management System
(RMS) as a component of the enhanced Water Right lnformation Management System (eWRlMS).
The regulation specifying annual permittee and licensee reporting requirements is codified at Title
23, Chapter 2.7, Arlicle 2, sections 925 and 929 of the California Code of Regulations.

5. ln January 2016, the Division of Water Rights (Division) mailed out a notice to Licensee reminding
Licensee of the requirement to submit the 2015 Annual Use Report by June 30, 2016, as required
pursuant to the California Code of Regulations and notifying Licensee that the 2015 Annual Use
Report must be filed online. The notice provided instructions on how to access the RMS system and
submit the 2015 Annual Use Report online and also notified Licensee to contact the Division by
phone or email with any questions regarding the new reporting process.

6. Licensee failed to submit the 2015 Annual Use Report online by the deadline, June 30, 2016.

7. On August 25,2016, the Division mailed out a deficiency letter requesting that the 2015 Annual Use

Record lD: 12



FRANK BUSHMAN Page 2 of 3

Report be submitted within 30 days and warned of the potentialfor enforcement with monetary
penalties should the violation persist. As of November 28, 2016, 95 days after the date of the
August 25,2016,letter, Licensee has failed to submit their 2015 Annual Use Report to the Report
Management System.

PROPOSED CIVIL LIABILITY

8. California Water Code section 1846(a)(2) provides that the State Water Board may administratively
impose civil liability to any person or entity who violates a regulation or order adopted by the State
Water Board in an amount not to exceed $500 for each day in which the violation occurs.

9. As of November 28, 2016, Licensee has been in violation for 150 days. Based on the days of
violation described in the previous paragraph, the maximum liability for the violations alleged is

$75,000 (150 days at $500/day).

10. ln determining the appropriate amount of a civil liability, Califomia Water Code section 1055.3
requires that the State Water Board consider all relevant circumstances, including, but not limited to,
the extent of harm caused by the violation, the nature and persistence of the violation, the length of
time over which the violation occurs, and the corrective action, if any, taken by the violator.

11. ln this case, the 2015 Annual Use Report was due by June 30, 2016. Despite the January 2016
initial notification and August 25,2016 deficiency letter, Licensee to date has failed to submit the
2015 Annual Use Report. Failure to comply with the reporting requirements in a timely manner
harms the Division's ability to accurately track water diversions from the source and effectively
regulate the resources it is required to protect. Having taken into consideration all relevant
circumstances, including but not limited to the failure of Licensee to submit the 2015 Annual Use
Report, the harm of the missing Annual Report to the Division's effectiveness in regulating water
diversions, staff costs associated with pursuing compliance, together with the overall need to
preserve the integrity of the regulatory program, the Division recommends the imposition of $10,000
in administrative civil liability (Proposed Liability).

CONDITIONAL SETTLEMENT OFFER

12. To promote resolution of the alleged annual use filing violations and administrative efficiency, the
Division makes the following conditional settlement offer (Conditional Offer). Licensee can avoid
further enforcement action and settle the alleged failure to file annual use violation by agreeing to
comply with the terms of the Conditional Offer, provided below, as well as in the Acceptance of
Conditionat Settlement Offer and Waiver of Right to Hearing or Reconsideration (Acceptance and
Waiver) enclosed hereto as Exhibit "A."

13. This Conditional Offer requires Licensee to pay an Expedited Payment Amount of $500, file the
Annual Use Report within 20 days of receipt of this complaint, and waive the right to a hearing and
reconsideration of the alleged violations. This Expedited Payment Amount is based on Licensee's
failure to comply to date, maximum amount of allowed diversion under the License along with staff
costs incurred in preparing the ACL complaint.

14. To accept the Conditional Offer, Licensee must:

a. Submit the 2015 annual use report online within p days of receipt of this complaint
b. Sign and return the Acceptance and Waiver within !Q days of receipt of this complaint, and
c. Remit the Expedited Payment Amount within !Q days of receipt of this complaint.
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15. lf there are extenuating circumstances that Licensee would like to discuss, such as an inability to pay
the Expedited Payment Amount, then Licensee may contact Kathy Mrowka, Enforcement Section
Manager, with that information as soon as possible but no later than the 20 days from receipt of this
complaint.

RIGHT TO HEARING

16. Licensee may request a hearing on this matter before the State Water Board. Any such request for
hearing must be received or postmarked wilhin 20 days of the date that this notice is received as
required by Water Code section 1055, subdivision (b).

17. lf Licensee requests a hearing, Licensee will have an opportunity to be heard and to contest the
allegations in this complaint and the imposition of an ACL by the State Water Board. lf a hearing is
requested, your hearing date will be one of the dates referenced in our included hearing notice. A
separate notice setting the specific time and place for the hearing will be mailed not less than
10 days before the hearing date. The Division may convene a settlement conference prior to
noticing a hearing date.

18. lf Licensee requests a hearing, the State Water Board will consider at the hearing whether to impose
the civil liability, and if so, whether to adjust the proposed liability within the amount authorized by
statute. Based on the evidence received at the hearing, the State Water Board may take any
appropriate action in accordance with sections 100, 275, and 1050 et seq. of the Water Code and/or
its responsibilities under the public trust doctrine. Any State Water Board order imposing an ACL
shall be final and effective upon issuance.

19. lf Licensee does not wish to request a hearing within 20 days of receipt of this complaint, Licensee
shall waive the right to a hearing and reconsideration of this matter, and electronically file the
necessary 2015 Annual Use Report and remit a cashie/s check or money order for the Proposed
Liability set forth in paragraph 11 above, to:

State Water Resources Control Board
Division of Water Rights
Attn: Enforcement Section
P.O. Box 2000
Sacramento, CA 95812-2000

20. lf Licensee neither requests a hearing within 20 days of the date this complaint is received nor
accepts the Conditional Settlement Offer, then the State Water Board will issue an ACL Order and
seek recovery of the liability imposed as authorized by Water Code section 1055.4.

STATE WATER RESOURCES CONTROL BOARD

$-*o,w
John O'Hagan, Assislanl Deputy Direclor
Division of l(ater Rights

Dated: November 28, 2016
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EXHIBIT A

ACCEPTANCE OF CONDITIONAL SETTLEMENT OFFER
AND WAIVER OF RIGHT TO HEARING AND RECONSIDERATION

FRANK BUSHMANC
Source; ROBINSON CREEK
County: MENDOCINO
License:167

By signing below and returning this Acceptance ol'Conditional Settlement Oll'er and Waiver of
Right to Hearing and Reconsideration (Acceptance and Waiver) to the State Water Resources

Control Board (State Water Board), FRANK BUSHMAN, (Recipient) hereby accepts the

conditional settlernent ofl'er (Conditiorral Otfer) antl waives the right to a hearing befurc the State

Water Board regarding the Administrative Civil Liability Complaint issued to Recipient (ACL
Complaint). to which this Acceptance and Waiver is attached. Additionally, the Recipient waives

the right to reconsideration of any order adopting the settlement agreement. 
-['hese waived

proceedings are the venues through which the violations alleged in the ACL Complaint could be

disputed.

Recipient understands that this Acceptance and Waiver waives the Recipient's right to contest the

allegations in the ACL Complaint and the civil liability amount tbr such violations.

P.ecipient ag!'ees to perrornn the following within 20 days of receipt of the ACL Comolaint.

. Pay administrative civil liability as authorized by California Water Code
section 1S46(aX2), in the sum of $500 (Expedited Payment Amount) by cashier's
check or by certified check made payable to the 'Stale Water Regourme Cortrol
floard'for deposit into the Water Rights Fund, which shall be deemed payment in full
of any civil liability pursuant to California Water Code section 1846(a)(2) that otherwise
might be assessed for the violations described in the ACL Complaint.

o Electronically file the necessary 2015 Annual Use Report

Recipient understands that failure to fulfill the above obligations and submit the signed Acceptance

and Waiver within 20 days of receipt of the ACL Complaint shall render the Conditional Offer void.

If the Conditional Offer is deemed void due to Recipient's non-performance, then the Assistant

Deputy Director lbr Water Rights will issue a final ACL Order ibr the amount of S I0,000 fbr the

tailurc to lile violation and shall seek recovery.

Recipient understands that providing incomplete data or data that are not true and correct to the best

of Recipient's knowledge could subject the Recipient to additional fines and void the settlement

agreement.

Recipient understands that this Acceptance and Waiver does not address or resolve liability for any

violation that is not specifically identified in the ACL Complaint. Once signed (executed) by
Recipient, the Acceptance and Waiver shall be mailed to the following address:

RQC d
Oc\h +
t zq 6865s
0 goo. oo
s- o -t+ t4



A001291
Acceptance and Waiver

Page 2 of 2

Conditional Settlement Offer
State Water Resources Control Board

Division of Water Rights
Attention: Enforcement Unit

P.O. Box 2000
Sacramento, CA 958 12-2000

Recipient understands that this Acceptance and Waiver is not finat until it is approved by the State

Water Board or by the Deputy Director for Water Rights under delegated authority or by the

Assistant Deputy Director for Water Rights under redelegated authority.

I hereby I duly authorized to act on behalf of and to bind the Recipient in the making

and and Waiver.

Signature

{e*r, L E.,s^
Printed or typed name

Title

(Relationship to Recipient, if not Recipient)

Please return the completed Acceptance and Waiver by mail to the address above.
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State Water Resources Gontrol Board

November 28,2016 ln Reply Refer to:
BRC:1 .216:A016072

Certified Mail No. 7 004-2510-0003-91 45-71 87
Return Receipt Requested

MASSIMO DESIMONI
c/o MTCHAEL J. DESIMONI, JR.
5313 WLD HORSE VALLEY ROAD
NAPA, CA 94558

To Whom lt May Concern

ADMINISTRATIVE CIVIL LIABILIry COMPLAINT FOR FAILURE TO FILE 2015 ANNUAL USE
REPORT UNDER LTCENSE 5787 (APPL|CATTON A016072), DTVERS|ON OF WATER FROM
UNNAMED STREAM IN NAPA COUNTY

This provides legal notice to MASSIMO DESIMONI of the intent of the State Water Board,
Division of Water Rights (Division) to proceed with formal enforcement for Licensee's failure to
file the required 2015 annual use report (Annual Use Report) for the subject rights by June 30,
2016. Licensee has 20 days from receipt of the enclosed Administrative Civil Liability
(ACL) Complaint to act. Therefore. this matter requires Licensee's immediate attention.

VIOLATION DESCRIPTION :

Division records show that Licensee was notified on January 30, 2016 of the requirement to
submit the 2015 Annual Use Report electronically by June 30, 2016. Having not received the
2015 Annual Use Report by June 30, 2016, the Division mailed a deficiency letter on August 25,
2016 requiring Licensee to submit the 2015 Annual Use Report within 30 days. As of the date of
this letter, 95 days after the August 25,2016 deficiency letter was mailed, Licensee failed to
submit the 2015 Annual Use Report for the subject rights.

STATUTORY LIABIL!TY:

Title 23, Chapter 2.7, Article 2, Section 929 of the California Code of Regulations require annual
use reports to be filed by July 1't of the succeeding year for every water iignt License.

Water Code section 1846, subdivision (aX2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation
occurs. Water Code section 1846, subdivision (c) provides that civil liability may be imposed
administratively by the State Water Board pursuant to Water Code section 1055.

Felrcra MaRcus, cxrrn i Txoues Howeno, ExEcurrvE DtREcToR
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MASSIMO DESIMONI Page2

Accordingly, as of today's date, the maximum civil liability for which Licensee may be liable for
failing to submit the 2015 Annual Use Report is $75,000 (150 days at $500/day).

Based on Licensee's failure to comply with the legal requirements set forth above, I am hereby
issuing the enclosed ACL Complaint proposing that a liability of $10,000 be imposed for
Licensee's failure to file the 2015 Annual Use Reports. lf Licensee fails to respond to the ACL
Complaint in one of the manners discussed below within 20 days of receiving this notice, then
the State Water Board will issue a ACL Order and seek recovery of this proposed liability
amount as authorized by Water Code section 1055.4.

CONDITIONAL OFFER OF SETTLEMENT:

To promote resolution of the alleged 2015 Annual Use Report submittal violation, obtain
compliance with the annual use filing requirements, and promote administrative efficiency,
including avoiding the time and expense of holding a hearing, I am offering Licensee the
opportunity to accept a conditional settlement offer (Conditional Offer). This Conditional Offer,
as detailed in the Acceptance of Conditional Settlement Offer and Waiver of Right to Hearing
and Reconsideration (Acceptance and Waiver) enclosed as Exhibit "A" to the ACL Complaint,
provides that Licensee waive the right to a hearing and reconsideration of the violations alleged
in the ACL Complaint and avoid further formal enforcement by agreeing to pay an Expedited
Payment Amount of $250.

SUMMARY OF OPTIONS FOR RESPONDING TO ACL COMPLAINT AND CONDITIONAL
OFFER OF SETTLEMENT:

ln summary, Licensee has two options in responding

1 Accept the Conditional Offer by:
a. Signing the Acceptance and Waiver;
b. Electronically filing the necessary 2A15 Annual Use Reports; and
c. Submitting the signed Acceptance and Waiver along with the Expedited Payment

Amount within 20 days of receiving the enclosed ACL Complaint. lf there are
extenuating circumstances that Licensee would like to discuss, such as an
inability to pay the Expedited Payment Amount, then Licensee can contact Kathy
Mrowka, Enforcement Section Manager at (916) 341-5363 with that information
as soon as possible, but no later than 20 days from receiving the enclosed ACL
Complaint; or

Submit a written request for hearing signed by, or on the behalf of, Licensee to the State
Water Board within 20 days of receiving the enclosed ACL Complaint.

2.

lf Licensee does not respond with one of these two options, then the State Water Board will
issue a ACL Order seeking recovery of the $10,000 of liability proposed in the enclosed ACL
Complaint.

The Division's online reporting system can be accessed at http://www.waterboards.ca.gov/RMS
using the User lD and Password shown on the enclosed Confidential User lnformation Sheet.



MASSIMO DESIMONI Page 3

lf you have questions or need assistance with the reporting system, please contact the Division
at (916) 323-9393 or by email at: ewrims@waterboards.ca.gov.

Sincerely,

\|,e*"\-k
Kathy Mrowka, Manager
Compliance and Enforcement Section
Division of Water Rights

Enclosures: 1) Administrative Civil Liability Complaint
2) Conditional Settlement Offer
3) Confidential User lnformation Sheet
4) Hearing lnformation Sheet



STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY

STATE WATER RESOURCES CONTROL BOARD

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT

ln the Matter of Violation of Annual Reporting Requirements by

MASSIMO DESIMONI
(Application A0 1 6072, License 57€7)

SOURCE:

COUNTY:

UNNAMED STREAM

NAPA

YOU ARE HEREBY GIVEN NOTICE THAT:

1. MASSIMO DESIMONI (referred to herein as Licensee) is alleged to have violated Title 23, Chapter
2.7, Article 2, section 929 of the California Code of Regulations, Section 929 requires annual use
reports to be filed by July 1't of the succeeding year for every water right License.

2. Water Code section 1846, subdivision (a[2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation occurs.
Water Code section 1846, subdivision (c) provides that civil liability may be imposed administratively
by the State Water Board pursuant to Water Code section 1055.

3. Water Code section 1055, subdivision (a), provides that the Executive Director for the State Water
Board may issue a complaint to any person or entity to whom administrative civil liability (ACL) may
be imposed. On June 5,2012, the Executive Director delegated this authority to the Deputy Director
for Water Rights. Fursuant to State Water Board Resolution 2012-0029, the Deputy Director for
Water Rights is authorized to issue an order imposing an ACL when a complaint has been issued
and no hearing has been requested within 20 days of receipt of the complaint. State Water Board
Resolution 2012-0029 also authorizes redelegation of this authority from the Deputy Director for
Water Rights to the Assistant Deputy Director for Water Rights. This authority has been
redelegated.

ALLEGATIONS

4. Senate Bill X7-8, which was signed into law in 2009, authorized the State Water Board to adopt
regulations requiring online reporting of water diversions. Consistent with the Senate Bill, the State
Water Board has adopted regulations requiring annual reporting of water diversion and use under
permits and licenses (Annual Use Report), and developed a new online Report Management System
(RMS) as a cornponent of the enhanced Water Right lnformation Management System (eWRlMS).
The regulation specifying annual permittee and llcensee reporting requirements is codified at Title
23, Chapter 2.7, Article 2, sections 925 and 929 of the California Code of Regulations.

5. In January 2016, the Division of Water Rights (Division) mailed out a notice to Licensee reminding
Licensee of the requirement to submit the 201 5 Annual Use Report by June 30, 2016, as required
pursuant to the California Code of Regulations and notifying Licensee that the 2015 Annual Use
Report must be filed online. The notice provided instructions on how to access the RMS system and
submit the 2015 Annual Use Report online and also notified Licensee to contact the Division by
phone or email with any questions regarding the new reporting process.

6. Licensee failed to submit the 2015 Annual Use Report online by the deadline, June 30, 2016.

7. On August 25,2016, the Division mailed out a deficiency letter requesting that the 201S Annuat Use

Record lD:216
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Report be submitted within 30 days and warned of the potential for enforcement with monetary
penalties should the violation persist. As of November 28, 2016, 95 days after the date of the
August 25, 2016, letter, Licensee has failed to submit their 2015 Annual Use Report to the Report
Management System.

PROPOSED CIVIL LIABILITY

California Water Code section 1846(a)(2) provides that the State Water Board may administratively
impose civil liability to any person or entity who violates a regulation or order adopted by the State
Water Board in an amount not to exceed $500 for each day in which the violation occurs.

As of November 28, 2016, Licensee has been in violation for 150 days. Based on the days of
violation described in the previous paragraph, the maximum liability for the violations alleged is
$75,000 (150 days at $500/day).

10. ln determining the appropriate amount of a civil liability, California Water Code section 1055.3
requires that the State Water Board consider all relevant circumstances, including, but not limited to,
the extent of harm caused by the violation, the nature and persistence of the violation, the length of
time over which the violation occurs, and the corrective action, if any, taken by the violator.

11. ln this case, the 2015 Annual Use Report was due by June 30, 2016. Despite the January 20'16
initial notification and August 25,2016 deficiency letter, Licensee to date has failed to submit the
2015 Annual Use Report. Failure to comply with the reporting requirements in a timely manner
harms the Division's ability to accurately track water diversions from the source and effectively
regulate the resources it is required to protect. Having taken into consideration all relevant
circumstances, including but not limited to the failure of Licensee to submit the 2015 Annual Use
Report, the harm of the missing Annual Report to the Division's effectiveness in regulating water
diversions, staff costs associated with pursuing compliance, together with the overall need to
preserve the integrity of the regulatory program, the Division recommends the imposition of $10,000
in administrative civil liability (Proposed Liability).

CONDITIONAL SETTLEMENT OFFER

12. To promote resolution of the alleged annual use filing violations and administrative efficiency, the
Division makes the following conditional settlement offer (Conditional Offer). Licensee can avoid
further enforcement action and settle the alleged failure to file annual use violation by agreeing to
comply with the terms of the Conditional Offer, provided below, as well as in the Acceptance of
Conditional Settlement affer and Waiver of Right to Heaing or Reconsideration (Acceptance and
Waiver) enclosed hereto as Exhibit "A.'

13. This Conditional Offer requires Licensee to pay an Expedited Payment Amount of $250, file the
Annual Use Report within 20 days of receipt of this complaint, and waive the right to a hearing and
reconsideration of the alleged violations. This Expedited Payment Amount is based on Licensee's
failure to comply to date, maximum amount of allowed diversion under the License along with staff
costs incurred in preparing the ACL complaint.

14. To accept the Conditional Offer, Licensee must:

a. Submit the 2015 annual use report online within p days of receipt of this complaint
b. Sign and return the Acceptance and Waiver within 20 days of receipt of this complaint, and

c. Remit the Expedited Payment Amount within @ days of receipt of this complaint.
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15. lf there are extenuating circumstances that Licensee would like to discuss, such as an inability to pay
the Expedited Payment Amount, then Licensee may contact Kathy Mrowka, Enforcement Section
Manager, with that information as soon as possible but no later than the 20 days from receipt of this
complaint.

RIGHT TO HEARING

16. Licensee may request a hearing on this matter before the State Water Board. Any such request for
hearing must be received or postmarked within 20 days of the date that this notice is received as
required by Water Code section 1055, subdivision (b).

17. lf Licensee requests a hearing, Licensee will have an opportunity to be heard and to contest the
allegations in this complaint and the imposition of an ACL by the State Water Board. lf a hearing is
requested, your hearing date will be one of the dates referenced in our included hearing notice. A
separate notice setting the specific time and place for the hearing will be mailed not less than
10 days before the hearing date. The Division may convene a settlement conference prior to
noticing a hearing date.

18. lf Licensee requests a hearing, the State Water Board will consider at the hearing whether to impose
the civil liability, and if so, whether to adjust the proposed liability within the amount authorized by
statute. Based on the evidence received at the hearing, the State Water Board may take any
appropriate action in accordance with sections 100,275, and 1050 et seq. of the Water Code and/or
its responsibilitbs under the public trust doctrine. Any State Water Board order imposing an ACL
shall be final and effective upon issuance.

19. lf Licensee does not wish to request a hearing within 20 days of receipt of this complaint, Licensee
shall waive the right to a hearing and reconsideration of this matter, and electronically file the
necessary 2015 Annual Use Report and remit a cashier's check or money order for the Proposed
Liability set forth in paragraph 11 above, to:

State Water Resources Control Board
Division of Water Rights
Attn: Enforcement Section
P.O. Box 2000
Sacramento, CA 95812-2000

20. lf Licensee neither requests a hearing within 20 days of the date this complaint is received nor
accepts the Conditional Settlement Offer, then the State Water Board will issue an ACL Order and
seek recovery of the liability imposed as authorized by Water Code section 1055.4.

STATE WATER RESOURCES CONTROL BOARD

b=a"..-o,Nu*
John O'Hagan, Assistant Deputy Director
Division of llater Rights

Dated: November 28, 2016
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AND WAIVER OF RIGHT TO HEARING AND REGONSIDERATION
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MASSIMO DESIMONIC
Source: UNNAMED STREAM
County: NAPA
License: 5787

By signing below and retuming this Acceptance of Conditional Settlement Offer and Waiver of
Right to Hearing and Reconsideration (Acceptance and Waiver) to the State Water Resources

ControI Board (State Water Board), MASSIMO DESIMONI, (Recipient) hereby accepts the
conditional settlement offer (Conditional Offer) and waives the right to a hearing belore the State

Water Board regarding the Administrative Civil Liability Complaint issued to Recipient (ACL
C'omplaint), to which this Acceptance and Waiver is attached. Additionally, the Recipient waives

the right to reconsideration of any order adopting the settlement agreement. These waived
proceedings are the venues through which the violations alleged in the ACL Complaint could be

disputed.

Recipient understands that this Acceptance and Waiver waives the Recipient's right to contest the

allegations in the ACL Complaint and the civil liability amount tbr such violations.

Recipient agrees to perform the following within 20 days of receipt of the ACL Complaint:

ffic
Aot60TL

a Pay administrative civil liability as authorized by California Water Code
section 1846(aX2), in the sum of $250 (Expedited Payment Amount) by cashier's
check or by certified check made payable to the "State Water Resources Control
Board" for deposit into the Water Rights Fund, which shall be deemed payment in full
of any civil liability pursuant to California Water Code section 1846(aX2) that otherwise
might be assessed for the violations described in the ACL Complaint.

Electronically file the necessary 2015 Annual Use Reporta

Recipient understands that failure to fulfill the above obligations and submit the signed Acceptance
and Waiver within 20 days of receipt of the ACL Complaint shall render the Conditional Offer void
II'the Conditional Offer is deemed void due to Recipient's non-performance, then the Assistant
Deputy Director for Water Rights will issue a final ACL Order tbr the amount of $10,000 for the

failure to file violation and shall seek recovery.

Recipient understands that providing incomplete data or data that are not true and correct to the best

of Recipient's knowledge could subject the Recipient to additional t'ines and void the settlement
agreement.

Recipient understands that this Acceptance and Waiver does not address or resolve liability for any
violation that is not specifically identified in the ACL Complaint. Once signed (executed) by
Recipient, the Acccptance and Waiver shall be mailed to the tbllowing address

u{iv,{Nol

tutk
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Acceptance and Waiver
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Conditional Settlement Offer
State Water Resources Control Board

Division of Water Rights
Attention: Enforcement Unit

P.O. Box 2000
Sacramento, CA 958 12-2000

Recipient understands that this Acceptance and Waiver is not llnal until it is approved by the State

Water Board or by the Deputy Director for Water Rights under delegated authority or by the

Assistant Deputy Director for Water Rights under redelegated authority.

I hereby affirm that I am duly authorized to act on behalf of and to bind the Recipient in the making

and giving of this Acceptance and Waiver.

l- 85-Aot1
Date

or typed name

Title

5rrn
(Relationship to Recipient, if not Recipient)

Please return the completed Acceptance and Waiver by mail to the addrcss above.
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State Water Resources Control Board

November 28,2016 ln Reply Refer to:
BRC:1:260:A017627

Certifled Mail No. 7004-2510-0003-91 45-7637
Return Receipt Requested

LOCKHEED AI RCRAFT CORPORATION
c/o TIM MCNULTY
16020 EMPIRE GRADE
C/O: LOCKHEED MARTIN SPACE SYSTEMS
SANTA CRUZ, CA 95060

To Whom lt May Concern

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT FOR FAILURE TO FILE 2015 ANNUAL USE
REPORT UNDER LICENSE 7092 (APPL|CAT|ON A017627), DIVERS|ON OF WATER FROM
MILL CREEK IN SANTA CRUZ COUNTY

This provides legal notice to LOCKHEED AIRCRAFT CORPORATION of the intent of the State
Water Board, Division of Water Rights (Division) to proceed with formal enforcement for
Licensee's failure to file the required 2015 annual use report (Annual Use Report) for the subject
rights by June 30, 2016. Licensee has 20 days from receipt of the enclosed Administrative
Civi! Liability (ACL) Complaint to act. Therefore, this matter requires Licensee's immediate
attention.

VIOLATION DESCRIPTION:

Division records show that Licensee was notified on January 30, 2016 of the requirement to
submit the 2015 Annual Use Report electronically by June 30, 2016. Having not received the
2015 Annual Use Report by June 30, 2016, the Division mailed a deficiency letter on August 25,
2016 requiring Licensee to submit the 2015 Annual Use Report within 30 days. As of the date of
this letter, 95 days after the August 25,2016 deficiency letter was mailed, Licensee failed to
submit the 2015 Annual Use Report for the subject rights.

STATUTORY LIABILITY:

Title 23, Chapter 2.7, Article 2, Section 929 of the Califomia Code of Regulations require annual
use reports to be filed by July 1"t of the succeeding year for every water iignt License.

Water Code section 1846, subdivision (aX2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation
occurs. Water Code section 1846, subdivision (c) provides that civil liability may be imposed
administratively by the State Water Board pursuant to Water Code section 1055.

s;,(.a,,e.,,c ,,^',,,.., 
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Accordingly, as of today's date, the maximum civil liability for which Licensee may be liable for
failing to submit the 20'15 Annual Use Report is $75,000 (150 days at $500/day).

Based on Licensee's failure to comply with the legal requirements set forth above, I am hereby
issuing the enclosed ACL Complaint proposing that a liability of $10,000 be imposed for
Licensee's failure to file the 2015 Annual Use Reports. lf Licensee fails to respond to the ACL
Complaint in one of the manners discussed below within 20 days of receiving this notice, then
the State Water Board will issue a ACL Order and seek recovery of this proposed liability
amount as authorized by Water Code section 1055.4.

CONDITIONAL OFFER OF SETTLEMENT:

To promote resolution of the atleged 2015 Annual Use Report submittalviolation, obtain
compliance with the annual use filing requirements, and promote administrative efficiency,
including avoiding the time and expense of holding a hearing, I am offering Licensee the
opportuni$ to accept a conditional settlement offer (Conditional Offer). This Conditional Offer,
as detailed in the Acceptance of Conditional Settlement Offer and Waiver of Right to Hearing
and Reconsideration (Acceptance and Waiver) enclosed as Exhibit "A" to the ACL Complaint,
provides that Licensee waive the right to a hearing and reconsideration of the violations alleged
in the ACL Complaint and avoid further formal enforcement by agreeing to pay an Expedited
Payment Amount of $1,500.

SUMMARY OF OPTIONS FOR RESPONDING TO ACL COMPLAINT AND CONDITIONAL
OFFER OF SETTLEMENT:

ln summary, Licensee has two options in responding

Accept the Conditional Offer by:
a. Signing the Acceptance and Waiver;
b. Electronically filing the necessary 2015 Annual Use Reports; and
c. Submitting the signed Acceptance and Waiver along with the Expedited Payment

Amount within 20 days of receiving the enclosed ACL Complaint. lf there are
extenuating circumstances that Licensee would like to discuss, such as an
inability to pay the Expedited Payment Amount, then Licensee can contact Kathy
Mrowka, Enforcement Section Manager at (916) 341-5363 with that information
as soon as possible, but no later than 20 days from receiving the enclosed ACL
Complaint; or

Submit a written request for hearing signed by, or on the behalf of, Licensee to the State
Water Board within 20 days of receiving the enclosed ACL Complaint.

lf Licensee does not respond with one of these two options, then the State Water Board will
issue a ACL Order seeking recovery of the $10,000 of liability proposed in the enclosed ACL
Complaint.

The Division's online reporting system can be accessed at http//www.waterboards.ca.gov/RMS
using the User lD and Password shown on the enclosed Confidential User lnformation Sheet.

1

2
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lf you have questions or need assistance with the reporting system, please contact the Division
at (916) 323-9393 or by email at: ewrims@waterboards.ca.gov.

Sincerely,

Ufr"*$,-k
Kathy Mrowka, Manager
Compliance and Enforcement Section
Division of Water Rights

Enclosures: 1) Administrative Civil Liability Complaint
2) Conditional Settlement Offer
3) Confidential User lnformation Sheet
4) Hearing lnformation Sheet



STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY

STATE WATER RESOURCES CONTROL BOARD

ADMINISTRATIVE GIVIL LIABILITY COMPLAINT

ln the Matter of Violation of Annual Reporting Requirements by

LOCKH EED AIRCRAFT CORPORATION
(Applicatlo4 4017 6'27, License 7092)

SOURCE:

COUNTY:

MILL CREEK

SANTA CRUZ

YOU ARE HEREBY GIVEN NOTICE THAT:

1

2

LOCKHEED AIRCRAFT CORPORATION (referred to herein as Licensee) is alleged to have violated
Title 23, Chapter 2.7, Article 2, section 929 of the California Code of Regulations. Section 929
requires annual use reports to be filed by July 1't of the succeeding year for every water right
License.

Water Code section 1846, subdivision (a)(2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation occurs.
Water Code section 1846, subdivision (c) provides that civil liability may be imposed administratively
by the State Water Board pursuant to Water Code section 1055.

3. Water Code section 1055, subdivision (a), provides that the Executive Director for the State Water
Board may issue a complaint to any person or entity to whom administrative civil liability (ACL) may
be imposed. On June 5,2012, the Executive Director delegated this authority to the Deputy Director
for Water Rights. Pursuant to State Water Board Resolution 2012-0029, the Deputy Director for
Water Rights is authorized to issue an order imposing an ACL when a complaint has been issued
and no hearing has been requested within 20 days of receipt of the complaint. State Water Board
Resolution 2012-0029 also authorizes redelegation of this authority from the Deputy Director for
Water Rights to the Assistant Deputy Director for Water Rights. This authority has been
redelegated.

ALLEGATIONS

4. Senate Bill X7-8, which was signed into law in 2009, authorized the State Water Board to adopt
regulations requiring online reporting of water diversions. Consistent with the Senate Bill, the State
Water Board has adopted regulations requiring annual reporting of water diversion and use under
permits and licenses (Annual Use Report), and developed a new online Report Management System
(RMS) as a component of the enhanced Water Right lnformation Management System (eWRlMS).
The regulation specifying annual permittee and licensee reporting requirements is codified at Tiile
23, Chapter 2.7, Article 2, sections 925 and 929 of the California Code of Regulations.

5. ln January 2016, the Division of Water Rights (Division) mailed out a notice to Licensee reminding
Licensee of the requirement to submit the 2015 Annual Use Report by June 30, 2016, as requireJ
pursuant to the California Code of Regulations and notifying Licensee that the 2015 Annual Use
Report must be filed online. The notice provided instruciions on how to access the RMS system and
submit the 2015 Annual Use Report online and also notified Licensee to contact the Division by
phone or email with any questions regarding the new reporting process.

6. Licensee failed to submit the 2015 Annual Use Report online by the deadline, June 30, 20j6.

Record lD:260
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On August 25,201.6, the Division mailed out a deficiency letter requesting that the 2015 Annual Use
Report be submitted within 30 days and warned of the potential for enforcement with monetary
penalties should the violation persist. As of November 28, 2016, 95 days after the date of the
August 25,2016,letter, Licensee has failed to submit their 2015 Annual Use Report to the Report
Management System.

PROPOSED CIVIL LIABILITY

8. California Water Code section 1846(aX2) provides that the State Water Board may administratively
impose civil liability to any person or entity who violates a regulation or order adopted by the State
Water Board in an amount not to exceed $500 for each day in which the violation occurs.

9. As of November 28, 2016, Licensee has been in violation for 150 days. Based on the days of
violation described in the previous paragraph, the maximum liability for the violations alleged is
$75,000 (150 days at $500/day).

10. ln determining the appropriate amount of a civil liability, California Water Code section 1055.3
requires that the State Water Board consider all relevant circumstances, including, but not limited to,
the extent of harm caused by the violation, the nature and persistence of the violation, the length of
time over which the violation occurs, and the corrective action, if any, taken by the violator.

11. ln this case, the 2015 Annual Use Report was due by June 30, 2016. Despite the January 2016
initial notification and August 25,2016 deficiency letter, Licensee to date has failed to submit the
2015 Annual Use Report. Failure to comply with the reporting requirements in a timely manner
harms the Division's ability to accurately track water diversions from the source and effectively
regulate the resources it is required to protect. Having taken into consideration all relevant
circumstances, including but not limited to the failure of Licensee to submit the 2015 Annual Use
Report, the harm of the missing Annual Report to the Division's effectiveness in regulating water
diversions, staff costs associated with pursuing compliance, together with the overall need to
preserve the integrity of the regulatory program, the Division recommends the imposition of $10,000
in administrative civil liability (Proposed Liability).

CONDITIONAL SETTLEMENT OFFER

12. To promote resolution of the alleged annual use filing violations and administrative efficiency, the
Division makes the following conditional settlement offer (Conditional Offer). Licensee can avoid
further enforcement action and settle the alleged failure to file annual use violation by agreeing to
comply with the terms of the Conditional Offer, provided below, as well as in the Acceptance of
Conditional Settlement Offer and Waiver of Right to Hearing or Reconsideration (Acceptance and
Waiver) enclosed hereto as Exhibit "A."

13. This Conditional Offer requires Licensee to pay an Expedited Payment Amount of $1,500, file the
Annual Use Report within 20 days of receipt of this complaint, and waive the right to a hearing and
reconsideration of the alleged violations. This Expedited Payment Amount is based on Licensee's
failure to comply to date, maximum amount of allowed diversion under the License along with staff
costs incurred in preparing the ACL complaint.

14. To accept the Conditional Offer, Licensee must.

a. Submit the 2015 annual use report online within p days of receipt of this complaint
b. Sign and return the Acceptance and Waiver within @ days of receipt of this complaint, and

c. Remit the Expedited Payment Amount within @ days of receipt of this complaint.
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15. lf there are extenuating circumstances that Licensee would like to discuss, such as an inability to pay
the Expedited Payment Amount, then Licensee may contact Kathy Mrowka, Enforcement Section
Manager, with that information as soon as possible but no later than the 20 days from receipt of this
complaint.

RIGHT TO HEARING

16. Licensee may request a hearing on this matter before the State Water Board. Any such request for
hearing must be received or postmarked within 20 days of the date that this notice is received as
required by Water Code section 1055, subdivision (b).

17. lf Licensee requests a hearing, Licensee will have an opportunity to be heard and to contest the
allegations in this complaint and the imposition of an ACL by the State Water Board. lf a hearing is
requested, your hearing date will be one of the dates referenced in our included hearing notice. A
separate notice setting the specific time and place for the hearing will be mailed not less than
10 days before the hearing date. The Division may convene a settlement conference prior to
noticing a hearing date.

18. lf Licensee requests a hearing, the State Water Board will consider at the hearing whether to impose
the civil liability, and if so, whether to adjust the proposed liability within the amount authorized by
statute. Based on the evidence received at the hearing, the State Water Board may take any
appropriate action in accordance with sections 100,275, and 1050 et seq. of the Water Code and/or
its responsibilities under the public trust doctrine. Any State Water Board order imposing an ACL
shall be final and effective upon issuance.

19- lf Licensee does not wish to request a hearing within 20 days of receipt of this complaint, Licensee
shall waive the right to a hearing and reconsideration of this matter, and electronically file the
necessary 2015 Annual Use Report and remit a cashie/s check or money order for the Proposed
Liability set forth in paragraph 11 above, to:

State Water Resources Control Board
Division of Water Rights
Attn. Enforcement Section
P.O. Box 2000
Sacramento, CA 95812-2000

20. lf Licensee neither requests a hearing within 20 days of the date this complaint is received nor
accepts the Conditional Settlement Offer, then the State Water Board will issue an ACL Order and
seek recovery of the liability imposed as authorized by Water Code section 1055.4.

STATE WATER RESOURCES CONTROL BOARD

b-a,.=o,lb*
John O'Hagan, Assislant Deputy Direclor
Division of Water Rights

Dated: November 28, 2016



fir.c
Record: 260\Evuru''"' 

Mt16?-1

EXHIBIT A

ACCEPTANCE OF CONDITIONAL SETTLEMENT OFFER
AND WAIVER OF RIGHT TO HEARING AND RECONSIDERATION

LOCKHEED AIRCRAFT CORPORATIONC
Source: MILL CREEK
County: SANTA CRUZ
License: 7092

Pay administrative civi! liability as authorized by California Water Cocle
section 1846(aX2), in the sum of $1500 (Expedited Payment Amount) by cashier's
check or by certified check made payable to the 'State Water Resources Control
Board" for deposit into the Water Rights Fund, which shall be deemed payment in full
of any civil liability pursuant to California Water Code section 18a6(a)(2)that otherwise
might be assessed for the violations described in the ACL Complaint.

Electronically file the necessary 2015 Annual Use Report

a.
f)

€o
4.

/)
4

IJ

By signing below and returning this Acceptance of Conditional Settlement Offer and Waiver of
Right to Hearing and Reconsideration (Acceptance and Waiver) to the State Water Resources

Control Board (State Water Board), LOCKHEED AIRCRAFT CORPORATION, (Recipient) hereby
accepts the conditional settlement offer (Conditional Offer) and waives the right to a hearing before
the State Water Board regarding the Administrative Civil Liability Complaint issued to Rccipicnt
(ACt. Complaint). to which this Acceptance and Waiver is attached. Additionally, the Recipient
waives the right to reconsideration of any order adopting the settlement agreement. These waived
proceedings are the venues through which the violations alleged in the ACL Complaint could be

disputed,

Recipient understands that this Acceptance and Waiver waives the Recipient's right to contest the

allegations in the ACL Complaint and the civil liability amount for such violations.

Recipient agrees to perfo"m the following within 20 days of recelpt of the A,C!- Ccmplaint:

a

a

Recipient understands that failure to fulfill the above obligations and submit the signed Acceptance
and Waiver within 20 days of receipt of the ACL Complaint shall render the Conditional Offer void.
If the Conditional Ofler is deemed void due to Recipient's non-perforrnance, then the Assistant
Deputy Director for Water Rights will issue a final AC[. Order tbr the amount of $ 10.000 for the
failure to file violation and shall seek recovery.

Recipient understands that providing incomplete data or data that are not true and correct to the best
of Recipient's knowledge could subject the Recipient to additional fines and void the settlement
agreement.

Recipient understands that this Acceptance and Waiver does not address or resolve liability for any
violation that is not specifically identified in the ACL Complaint. Once signed (executed) by
Recipient, the Acceptance and Waiver shall be mailed to the following address;

Lo tllP\n,-(, ,0k 
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Acceptance and Waiver

Page 2 of 2

Conditional Settlement Offer
State Water Resources Control Board

Division of Water Rights
Attention: Enforcement Unit

P.O. Box 2000
Sacramento, CA 958 12-2000

Recipient understands that this Acceptance and Waiver is not final until it is approved by the State

Water Board or by the Deputy Director for Water Rights under delegated authority or by the

Assistant Deputy Director lor Water Rights under redelegated authority.

I hereby affirm rhat T am duly authorized to act on behalf of and to bind the Recipient in the making

and giving of this Acceptance and Waiver.

lz lz- IL
S ignature Date

Al-l-"t--xlf -tZ
P.i,,t.a - iyl.a *r* -

tNoP
Title

O^J t TE SOPee-/ tSo p_

(Rclationship to Recipient, if not Recipicnt)

Please rcturn the completed Acceptance and Waiver by mail to the address above.
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State Water Resources Control Board

November 28,2016 ln Reply Refer to:
BRC:1:312:A019376

Certified Mail No. 7004-2510-000$91 45-81 53
Return Receipt Requested

LOCKHEED AIRCRAFT CORPORATION
c/o TIM MCNULTY
16020 EMPIRE GRADE
CiO: LOCKHEED MARTIN SPACE SYSTEMS
SANTA CRUZ, CA 95060

To Whom lt May Concern

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT FOR FAILURE TO FILE 2015 ANNUAL USE
REPORT UNDER LTCENSE 7093 (APPL|CATTON A019376), D|VERS|ON OF WATER FROM
MILL CREEK IN SANTA CRUZ COUNTY

This provides legal notice to LOCKHEED AIRCRAFT CORPORATION of the intent of the State
Water Board, Division of Water Rights (Division) to proceed with formal enforcement for
Licensee's failure to file the required 2015 annual use report (Annual Use Report) for the subject
rights by June 30, 2016. Licensee has 20 days from receipt of the enclosed Administrative
Civil Liability (ACL) Complaint to act. Therefore. this matter requires Licensee's immediate
attention,

VIOLATION DESCRIPTION:

Division records show that Licensee was notified on January 30, 2016 of the requirement to
submit the 2015 Annual Use Report electronically by June 30, 2016. Having not received the
2015 Annual Use Report by June 30, 2016, the Division mailed a deficiency letter on August 25,
2016 requiring Licensee to submit the 2015 Annual Use Report within 30 days. As of the date of
this letter, 95 days after the August 25,2016 deficiency letter was mailed, Licensee failed to
submit the 2015 Annual Use Report for the subject rights.

STATUTORY LIABILITY:

Title 23, Chapter 2.7, Article 2, Section 929 of the Califomia Code of Regulations require annual
use reports to be filed by July 1't of the succeeding year for every water right License.

Water Code section 1846, subdivision (aX2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation
occurs. Water Code section 1846, subdivision (c) provides that civil liability may be imposed
administratively by the State Water Board pursuant to Water Code section 1055.

Frlca Mnncus, cxlre I Txouls Hownno, Ex€cullvE DlRECroFl
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Accordingly, as of today's date, the maximum civil liability for which Licensee may be liable for
failing to submit the 2015 Annual Use Report is $75,000 (150 days at $500/day).

Based on Licensee's failure to comply with the legal requirements set forth above, I am hereby
issuing the enclosed ACL Complaint proposing that a liability of $10,000 be imposed for
Licensee's failure to file the 2015 Annual Use Reports. lf Licensee fails to respond to the ACL
Complaint in one of the manners discussed below within 20 days of receiving this notice, then
the State Water Board will issue a ACL Order and seek recovery of this proposed liability
amount as authorized by Water Code section 1055.4.

CONDITIONAL OFFER OF SETTLEMENT:

To promote resolution of the alleged 2015 Annual Use Report submittalviolation, obtain
compliance with the annual use filing requirements, and promote administrative efficiency,
including avoiding the time and expense of holding a hearing, I am offering Licensee the
opportunity to accept a conditional settlement offer (Conditional Offer). This Conditional Offer,
as detailed in the Acceptance of Conditional Settlement Offer and Waiver of Right to Hearing
and Reconsideration (Acceptance and Waiver) enclosed as Exhibit "A'to the ACL Complaint,
provides that Licensee waive the right to a hearing and reconsideration of the violations alleged
in the ACL Complaint and avoid further formalenforcement by agreeing to pay an Expedited
Payment Amount of $250.

SUMMARY OF OPT]ONS FOR RESPONDING TO ACL COMPLAINT AND CONDITIONAL
OFFER OF SETTLEMENT:

ln summary, Licensee has two options in responding

Accept the Conditional Offer by:
a. Signing the Acceptance and Waiver;
b. Electronically filing the necessary 2015 Annual Use Reports; and
c. Submitting the signed Acceptance and Waiver along with the Expedited Payment

Amount within 20 days of receiving the enclosed ACL Complaint. lf there are
extenuating circumstances that Licensee would like to discuss, such as an
inability to pay the Expedited Payment Amount, then Licensee can contact Kathy
Mrowka, Enforcement Section Manager at (916) 341-5363 with that information
as soon as possible, but no later than 20 days from receiving the enclosed ACL
Complaint; or

Submit a written request for hearing signed by, or on the behalf of, Licensee to the State
Water Board within 20 days of receiving the enclosed ACL Complaint.

lf Licensee does not respond with one of these two options, then the State Water Board will
issue a ACL Order seeking recovery of the $'10,000 of liability proposed in the enclosed ACL
Complaint.

The Division's online reporting system can be accessed at http://www.waterboards.ca.gov/RMS
using the User lD and Password shown on the enclosed Confidential User lnformation Sheet.
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lf you have questions or need assistance with the reporting system, please contact the Division
at (916) 323-9393 or by email at: ewrims@waterboards.ca.gov.

Sincerely,

Uf**N-k
Kathy Mrowka, Manager
Compliance and Enforcement Section
Division of Water Rights

Enclosures: 1) Administrative Civil Liability Complaint
2) Conditional Settlement Offer
3) Confidential User lnformation Sheet
4) Hearing lnformation Sheet



STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY

STATE WATER RESOURCES CONTROL BOARD

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT

ln the Matter of Violation of Annual Reporting Requirements by

LOCKHEED AIRCRAFT CORPORATION
(Apol ication A01 License 7093)

SOURCE:

COUNTY:

MILL CREEK

SANTA CRUZ

YOU ARE HEREBY GIVEN NOTICE THAT:

LOCKHEED AIRCRAFT CORPORATION (referred to herein as Licensee) is alleged to have violated
Title 23, Chapter 2.7, Article 2, section 929 of the California Code of Regulations. Section 929
requires annual use reports to be filed by July 1't of the succeeding year for every water right
License.

2. Water Code section 1846, subdivision (a)(2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation occurs.
Water Code section 1846, subdivision (c) provides that civil liability may be imposed administratively
by the State Water Board pursuant to Water Code section 1055.

3. Water Code section 1055, subdivision (a), provides that the Executive Director for the State Water
Board may issue a @mplaint to any person or entity to whom administrative civil liability (ACL) may
be imposed. On June 5,2A12, the Executive Director delegated this authority to the Deputy Director
for Water Rights. Pursuant to State Water Board Resolution 2012-0029, the Deputy Director for
Water Rights is authorized to issue an order imposing an ACL when a complaint has been issued
and no hearing has been requested within 20 days of receipt of the complaint. State Water Board
Resolution 2012-0029 also authorizes redelegation of this authority from the Deputy Director for
Water Rights to the Assistant Deputy Director for Water Rights. This authority has been
redelegated.

ALLEGATIONS

4. Senate Bill X7-8, which was signed into law in 2009, authorized the State Water Board to adopt
regulations requiring online reporting of water diversions. Consistent with the Senate Bill, the State
Water Board has adopted regulations requiring annual reporting of water diversion and use under
permits and licenses (Annual Use Report), and developed a new online Report Management System
(RMS) as a component of the enhanced Water Right lnformation Management System (eWRlMS).
The regulation specifying annual permittee and licensee reporting requirements is codified at Title
23, Chapter 2.7, Article 2, sections 925 and 929 of the California Code of Regulations.

5. ln January 2016, the Division of Water Rights (Division) mailed out a notice to Licensee reminding
Licensee of the requirement to submit the 2015 Annual Use Report by June 30, 2016, as required
pursuant to the California Code of Regulations and notifying Licensee that the 2015 Annual Use
Report must be filed online. The notice provided instructions on how to access the RMS system and
submit the 2015 Annual Use Report online and also notified Licensee to contact the Division by
phone or email with any questions regarding the new reporting process.

6. Licensee failed to submit the 2015 Annual Use Report online by the deadline, June 30, 2016

Record lD: 312
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On August 25,2016, the Division mailed out a deficiency letter requesting that the 2015 Annual Use
Report be submitted within 30 days and warned of the potentialfor enforcement with monetary
penalties should the violation persist. As of November 28, 2016, 95 days after the date of the
August 25,2A16,letter, Licensee has failed to submit their 2015 Annual Use Report to the Report
Management System.

PROPOSED CIVIL LIABILITY

8. California Water Code section 1846(aX2) provides that the State Water Board may administratively
impose civil liability to any person or entity who violates a regulation or order adopted by the State
Water Board in an amount not to exceed $500 for each day in which the violation occurs.

As of November 28, 2016, Licensee has been in violation for 150 days. Based on the days of
violation described in the previous paragraph, the maximum liability for the violations alleged is

$75,000 (150 days at $500/day).

10. ln determining the appropriate amount of a civil liability, California Water Code section 1055.3
requires that the State Water Board consider all relevant circumstances, including, but not limited to,
the extent of harm caused by the violation, the nature and persistence of the violation, the length of
time over which the violation occurs, and the corrective action, if any, taken by the violator.

1'1. ln this case, the 2015 Annual Use Report was due by June 30, 2016. Despite the January 201 6
initial notification and August 25,2016 deficiency letter, Licensee to date has failed to submit the
2015 Annual Use Report. Failure to comply with the reporting requirements in a timely manner
harms the Division's ability to accurately track water diversions from the source and effectively
regulate the resources it is required to protect. Having taken into consideration all relevant
circumstances, including but not limited to the failure of Licensee to submit the 2015 Annual Use
Report, the harm of the missing Annual Report to the Division's effectiveness in regulating water
diversions, staff costs associated with pursuing compliance, together with the overall need to
preserve the integrity of the regulatory program, the Division recommends the imposition of $10,000
in administrative civil liability (Proposed Liability).

CONDITIONAL SETTLEMENT OFFER

12. To promote resolution of the alleged annual use filing violations and administrative efficiency, the
Division makes the following conditional settlement offer (Conditional Offer). Licensee can avoid
further enforcement action and settle the alleged failure to file annual use violation by agreeing to
comply with the terms of the Conditional Offer, provided below, as well as in the Acceptance of
Conditional Settlement Offer and Waiver of Right to Heaing or Reconsideraflon (Acceptance and
Waiver) enclosed hereto as Exhibit "A."

13. This Conditional Offer requires Licensee to pay an Expedited Payment Amount of $250, file the
Annual Use Report within 20 days of receipt of this complaint, and waive the right to a hearing and
reconsideration of the alleged violations. This Expedited Payment Amount is based on Licensee's
failure to comply to date, maximum amount of allowed diversion under the License along with staff
costs incurred in preparing the ACL complaint.

14. To accept the Conditional Offer, Licensee must:

a. Submit the 2015 annual use report online within !! days of receipt of this complaint
b. Sign and return the Acceptance and Waiver within @ days of receipt of this complaint, and
c. Remit the Expedited Payment Amount within p days of receipt of this complaint.

9
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15. lf there are extenuating circumstances that Licensee would like to discuss, such as an inability to pay
the Expedited Payment Amount, then Licensee may contact Kathy Mrowka, Enforcement Section
Manager, with that information as soon as possible but no later than the 20 days from receipt of this
complaint.

RIGHT TO HEARING

16. Licensee may request a hearing on this matter before the State Water Board. Any such request for
hearing must be received or postmarked within 20 days of the date that this notice is received as
required by Water Code section 1055, subdivision (b).

17. lf Licensee requests a hearing, Licensee will have an opportunity to be heard and to contest the
allegations in this complaint and the imposition of an ACL by the State Water Board. lf a hearing is
requested, your hearing date will be one of the dates referenced in our included hearing notice. A
separate notice setting the specific time and place for the hearing will be mailed not less than
10 days before the hearing date. The Division may convene a settlement conference prior to
noticing a hearing date.

18. lf Licensee requests a hearing, the State Water Board will consider at the hearing whether to impose
the civil liability, and if so, whether to adjust the proposed liability within the amount authorized by
statute. Based on the evidence received at the hearing, the State Water Board may take any
appropriate action in accordance with sections 100, 275, and 1050 et seq. of the Water Code and/or
its responsibilities under the public trust doctrine. Any State Water Board order imposing an ACL
shall be final and effective upon issuance.

19. lf Licensee does not wish to request a hearing within 20 days of receipt of this complaint, Licensee
shall waive the right to a hearing and reconsideration of this matter, and electronically file the
necessary 2015 Annual Use Report and remit a cashier's check or rnoney order for the Proposed
Liability set forth in paragraph 11 above, to:

State Water Resources Control Board
Division of Water Rights
Attn: Enforcement Section
P.O. Box 2000
Sacramento, CA 95812-2000

20. lf Licensee neither requests a hearing within 20 days of the date this complaint is received nor
accepts the Conditional Settlement Offer, then the State Water Board will issue an ACL Order and
seek recovery of the liability imposed as authorized by Water Code section 1055.4.

STATE WATER RESOURCES CONTROL BOARD

ot

John O'Hagan, Assistant Depuly Director
Division of ll/ater Rights

Dated: November 28, 2016

w
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EXHIBIT A

ACCEPTANCE OF CONDITIONAL SETTLEMENT OFFER
AND WATVER OF RIGHT TO HEARING AND RECONSIDERATION

LOCKHEED AIRCRAFT CORPORATIONC
Source: MILL CREEK
County: SANTA CRUZ
License: 7093

By signing below and retuming this Acceptance of Conditional Settlement Offer and Waiver of
Right to Hearing and Reconsideration (Acceptance and Waiver) to the State Water Resources

Control Board (State Water Board), LOCKHEED AIRCRAFT CORPORATION, (Recipient) hereby

accepts the conditional settlement offer (Conditional Offer) and waives the right to a hearing befbre

the State Water Board regarding the Administrative Civil Liability Complaint issued to Rccipient
(ACL Complaint), to which this Acceptance and Waiver is attached. Additionally, the Recipient

waives the right to reconsideration of any order adopting the settlement agreement. These waived
proceedings are the venues through which the violations alleged in the ACL Complaint could be

disputed.

Recipient understands that this Acceptance and Waiver waives the Recipient's right to contest the

allegations in the ACL Complaint and the civil liability amount fbr such violations,

Recipient agrees to perform the following within 20 days of receipt of the ACL Complaint:

frFc
Aorqgta

a Pay administrative civil liabitity as authorized by California Water Code
section 18a6(aX2), in the sum of $250 (Expedited Payment Amount) by cashier's
check or by certified check made payable to the "State Water Resources Control
Board" for deposit into the Water Rights Fund, which shall be deemed payment in full
of any civil liability pursuant to California Water Code section 18a6(a)(2) that otherwise
might be assessed for the violations described in the ACL Complaint.

Electronically file the necessary 2015 Annual Use Reporta

Recipient understands that failure to fulfill the above obligations and submit the signed Acceptance

and Waiver within 20 da1,s of receipt of the ACL Complaint shall render the Conditional Offer void.

If the Conditional OfIer is deemed void due to Recipient's non-performance, then the Assistant

Deputy Director for Water Rights will issue a final ACL Order lor the amount of $10,000 for the

lailure to file violation and shall seek recovery.

Recipient understands that providing incomplete data or data that are not true and correct to the best

of Recipient's knowledge could subject the Recipient to additional fines and void the settlement

agreement,

Recipient understands that this Acccptance and Waiver does not address or resolve Iiability for any

violation that is not specifically identified in the ACL Complaint. Once signed (executed) by
Recipient, the A.cceptance and Waiver shall be mailed to the following address:

\ 0frt'
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Acceptance and Waiver

Page 2 of 2

Conditional Seft lement Offer
State Water Resources Control Board

Division of Water Rights
Attention: Enlbrcement Unit

P.O. Box 2000
Sacramento, CA 958 12-2000

Recipient understands that this Acceptance and Waiver is not final until it is approved by the State

Water Board or by the Deputy Director for Water Rights under delegated authority or by the

Assistant Deputy Director fbr Water Rights under redelegated authority.

I hereby affirm that I am duly authorized to acl on bchalf of and to bind the Recipient in the making
and giving of this Acceptance and Waiver.

IL IL IL
Date

Lf,LT V
Printed or typed name I

?*lr a?*$dtaJg slTE su tso(
Title

(Relationship to Rccipient, if not Recipicnt)

Please return the complctcd Acccptance antl Waiver by mail to the address above.
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Water Boards

State Water Resources Control Board

November 28,2016 ln Reply Refer to:
BRC:1:321:A019911

Certified Mail No. 7004-2510-0003-9145-8245
Return Receipt Requested

HESTER RANCH
P.O. BOX 275
STONEY FORD, CA 95979

To Whom lt May Concern

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT FOR FAILURE TO FILE 2015 ANNUAL USE
REPORT UNDER LTCENSE 7873 (APPLTCATTON A019911), D|VERSTON OF WATER FROM
UNNAMED STREAM IN GLENN COUNTY

This provides legal notice to HESTER RANCH of the intent of the State Water Board, Division of
Water Rights (Division) to proceed with formal enforcement for Licensee's failure to file the
required 2015 annual use report (Annual Use Report) for the subject rights by June 30, 2016.
Licensee has 20 days from receipt of the enclosed Administrative Givil Liability (ACL)
Complaint to act. Therefore. this matter requires Licensee's immediate attention.

VIOLATION DESGRIPT!ON :

Division records show that Licensee was notified on January 30, 2016 of the requirement to
submit the 2015 Annual Use Report electronically by June 30, 2016. Having not received the
2015 Annual Use Report by June 30, 2016, the Division mailed a deficiency letter on August 25,
2016 requiring Licensee to submit the 2015 Annual Use Report within 30 days. As of the date of
this letter, 95 days after the August 25,2016 deficiency letter was mailed, Licensee failed to
submit the 2015 Annual Use Report for the subject rights.

STATUTORY LIABILITY:

Title 23, Chapter 2.7, Arlicle 2, Section 929 of the California Code of Regulations require annual
use reports to be filed by July 1"t of the succeeding year for every water right License.

Water Code section 1846, subdivision (aX2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation
occurs. Water Code section 1846, subdivision (c) provides that civil liability may be imposed
administratively by the State Water Board pursuant to Water Code section 1055.

Accordingly, as of today's date, the maximum civil liability for which Licensee may be liable for
failing to submit the 2015 Annual Use Report is $75,000 (150 days at $500/day).

Frlrcrl Mancus, cxlrn I Txouas HowlRo, Ex€cunvE DrR€croR

1oO1 I Stra6t. Sacram€nto. CA 95814 | Marling Addr6ss: P.O. t* ,*. irlr".*to. Ca 95812-O1OO I www,watsrboards.ca.gov
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Based on Licensee's failure to comply with the legal requirernents set forth gbove, I am hereby
issuing the enclosed ACL Complaint proposing that a liabili$ of $10,000 be imposed for
Licensee's failure to file the 2015 Annual Use Reports. lf Licensee fails to respond to the ACL
Complaint in one of the manners discussed below within 20 days of receiving this notice, then
the State Water Board will issue a ACL Order and seek recovery of this proposed liability
amount as authorized by Water Code section 1055.4.

CONDITIONAL OFFER OF SETTLEMENT:

To promote resolution of the alleged 2015 Annual Use Report submittal violation, obtain
oompliance with the annual use filing requirements, and promote administrative efficiency,
including avoiding the time and expense of holding a hearing, I am offering Licensee the
opportunity to accept a conditional settlement offer (Conditional Offer). This Conditional Offer,
as detailed in the Acceptance of Conditional Settlement Offer and Waiver of Right to Hearing
and Reconsideration (Acceptance and Waiver) enclosed as Exhibit "A" to the ACL Complaint,
provides that Licensee waive the right to a hearing and reconsideration of the violations alleged
in the ACL Complaint and avoid further formal enforcement by agreeing to pay an Expedited
Payment Amount of $500.

SUMMARY OF OPTIONS FOR RESPONDING TO ACL COMPLAINT AND CONDITIONAL
OFFER OF SETTLEMENT:

ln summary, Licensee has two options in responding:

Accept the Conditional Offer by:
a. Signing the Acceptance and Waiver;
b. Electronically filing the necessary 2015 Annual Use Reports; and
c. Submitting the signed Acceptance and Waiver along with the Expedited Payment. Amount within 20 days of receiving the enclosed ACL Complaint. lf there are

extenuating circumstances that Licensee would like to discuss, such as an
inability to pay the Expedited Payment Amount, then Licensee can contact Kathy
Mrowka, Enforcement Section Manager at (916) 341-5363 with that information
as $oon as possible, but no later than 20 days from receiving the enclosed ACL
Complaint; or

Submit a written request for hearing signed by, or on the behalf of, Licensee to the State
Water Board within 20 days of receiving the enclosed ACL Contplaint.

lf Licensee does not respond with one of these two options, then the State Water Board will
issue a ACL Order seeking recovery of the $10,000 of liability proposed in the enclosed ACL
Complaint.

The Division's online reporting system can be accessed at http:/lwww.waterboards.ca.gov/RMs
using the User lD and Password shown on the enclosed ConfidentialUser lnformation Sheet.

1
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If you have questions or need assistance with the reporting system, please contact the Division
at (916) 323-9393 or by email at: ewrims@waterboards.ca.gov.

Sincerely,

\JF**\-k
Kathy Mrowka, Manager
Compliance and Enforcement Section
Division of Water Rights

Enclosures: 1) Administrative Civil Liability Complaint
2) Conditional Settlement Offer
3) Confidential User lnformation Sheet
4) Hearing lnformation Sheet



STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY

STATE WATER RESOURCES CONTROL BOARD

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT

ln the Matter of Violation of Annual Reporting Requirements by

HESTER RANCH
(Application A01991 1, License 7873)

SOURCE:

COUNTY:

UNNAMED STREAM

GLENN

YOU ARE HEREBY GIVEN NOTICE THAT:

1. HESTER RANCH (refened to herein as Licensee) is alleged to have violated Title 23, Chapter 2.7,
Article 2, section 929 of the California Code of Regulations. Section 929 requires annual use reports
to be filed by July 13t of the succeeding year for every water right License.

2. Water Code section 1846, subdivision (aX2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation occurs.
Water Code section 1846, subdivision (c) provides that civil liability may be imposed administratively
by the State Water Board pursuant to Water Code section 1055.

3. Water Code section 1055, subdivision (a), provides that the Executive Director for the State Water
Board may issue a complaint to any person or entity to whom administrative civil liability (ACL) may
be imposed. On June 5,2012, the Executive Director delegated this authority to the Deputy Director
for Water Rights. Pursuant to State Water Board Resolution 2012-0029, the Deputy Director for
Water Rights is authorized to issue an order imposing an ACL when a complaint has been issued
and no hearing has been requested within 20 days of receipt of the complaint. State Water Board
Resolution 2012-0029 also authorizes redelegation of this authority from the Deputy Director for
Water Rights to the Assistant Deputy Director for Water Rights. This authority has been
redelegated.

ALLEGATIONS

4. Senate Bill X7-8, which was signed into law in 2009, authorized the State Water Board to adopt
regulations requiring online reporting of water diversions. Consistent with the Senate Bill, the State
Water Board has adopted regulations requiring annual reporting of water diversion and use under
permits and licenses (Annual Use Report), and developed a new online Report Management System
(RMS) as a component of the enhanced Water Right lnformation Management System (eWRlMS).
The regulation specifying annual permittee and licensee reporting requirements is codified at Title
23, Chapter 2.7, Article 2, sections 925 and 929 of the California Code of Regulations.

5. ln January 2016, the Division of Water Rights (Division) mailed out a notice to Licensee reminding
Licensee of the requirement to submit the 2015 Annual Use Report by June 30, 2016, as required
pursuant to the California Code of Regulations and notifying Licensee that the 2015 Annual Use
Report must be filed online. The notice provided instructions on how to access the RMS system and
submit the 2015 Annual Use Report online and also notified Licensee to contact the Division by
phone or emailwith any questions regarding the new reporting process.

6. Licensee failed to submit the 20'15 Annual Use Report online by the deadline, June 30, 2016.

7. On August 25,2016, the Division mailed out a deficiency letter requesting that the 2015 Annual Use

Record lD; 321
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Report be submitted within 30 days and warned of the potentialfor enforcement with monetary
penalties should the violation persist. As of November 28, 2016, 95 days after the date of the
August 25, 2016, letter, Licensee has failed to submit their 2015 Annual Use Report to the Report
Management System.

PROPOSED CIVIL LIABI LITY

8. California Water Code section 18a6(a)(2) provides that the State Water Board may administratively
impose civil liability to any person or entity who violates a regulation or order adopted by the State
Water Board in an amount not to exceed $500 for each day in which the violation occurs.

9. As of November 28, 2016, Licensee has been in violation for 150 days. Based on the days of
violation described in the previous paragraph, the maximum liability for the violations alleged is
$75,000 (150 days at $500/day).

10. ln determining the appropriate amount of a civil liability, California Water Code section 1055.3
requires that the State Water Board consider all relevant circumstances, including, but not limited to,
the extent of harm caused by the violation, the nature and persistence of the violation, the length of
time over which the violation occurs, and the corrective action, if any, taken by the violator.

11- ln this case, the 2015 Annual Use Report was due by June 30, 2016. Despite the January 2016
initial notification and August 25,2016 deficiency letter, Licensee to date has failed to submit the
2015 Annual Use Report. Failure to comply with the reporting requirements in a timely manner
harms the Division's ability to accurately track water diversions from the source and effectively
regulate the resources it is required to protect. Having taken into consideration all relevant
circumstances, including but not limited to the failure of Licensee to submit the 2015 Annual Use
Report, the harm of the missing Annual Report to the Division's effectiveness in regulating water
diversions, staff costs associated with pursuing compliance, together with the overall need to
preserve the integrity of the regulatory program, the Division recommends the imposition of $10,000
in administrative civil liability (Proposed Liability).

CONDITIONAL SETTLEMENT OFFER

12. To promote resolution of the alleged annual use filing violations and administrative efficiency, the
Division makes the following conditional settlement offer (Conditional Offer). Licensee can avoid
further enforcement action and settle the alleged failure to file annual use violation by agreeing to
comply with the terms of the Conditional Offer, provided below, as well as in the Acceptance of
Conditional Settlement Offer and Waiver of Right to Hearing or Reconsideration (Acceptance and
Waiver) enclosed hereto as Exhibit "A."

13. This Conditional Offer requires Licensee to pay an Expedited Payment Amount of S500, file the
Annual Use Report within 20 days of receipt of this complaint, and waive the right to a hearing and
reconsideration of the alleged violations. This Expedited Payment Amount is based on Licensee's
failure to comply to date, maximum amount of allowed diversion under the License along with staff
costs incurred in preparing the ACL complaint.

14. To accept the Conditional Offer, Licensee must:

a. Submit the 2015 annual use report online within !! days of receipt of this complaint
b. Sign and return the Acceptance and Waiver within 20 days of receipt of this complaint, and
c. Remit the Expedited Payment Amount within @ days of receipt of this complaint.
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15. lf there are extenuating circumstances that Licensee would like to discuss, such as an inability to pay
the Expedited Payment Amount, then Licensee may contact Kathy Mrowka, Enforcement Section
Manager, with that information as soon as possible but no later than the 20 days from receipt of this
complaint.

RIGHT TO HEARING

16. Licensee may request a hearing on this matter before the State Water Board. Any such request for
hearing must be received or postmarked within 20 days of the date that this notice is received as
required by Water Code section 1055, subdivision (b).

17. lf Licensee requests a hearing, Licensee will have an opportunity to be heard and to contest the
allegations in this complalnt and the imposition of an ACL by the State Water Board. lf a hearing is
requested, your hearing date will be one of the dates referenced in our included hearing notice. A
separate notice setting the specific time and place for the hearing will be mailed not less than
10 days before the hearing date. The Division may convene a settlement conference prior to
noticing a hearing date.

18. lf Licensee requests a hearing, the State Water Board will consider at the hearing whether to impose
the civil liability, and if so, whether to adjust the proposed liability within the amount authorized by
statute. Based on the evidence received at the hearing, the State Water Board may take any
appropriate action in accordance with sections 100, 275, and 1050 et seq. of the Water Code and/or
its responsibilities under the public trust doctrine. Any State Water Board order imposing an ACL
shall be final and effective upon issuance.

19. lf Licensee does not wish to request a hearing within 20 days of receipt of this complaint, Licensee
shall waive the right to a hearing and reconsideration of this matter, and electronically file the
necessary 2015 Annual Use Report and remit a cashie/s check or money order for the Proposed
Liability set forth in paragraph 11 above, to:

State Water Resources Control Board
Division of Water Rights
Attn: Enforcement Section
P.O. Box 2000
Sacramento, CA 95812-2000

20. lf Licensee neither requests a hearing within 20 days of the date this complaint is received nor
accepts the Conditional Settlement Offer, then the State Water Board will issue an ACL Order and
seek recovery of the liability imposed as authorized by Water Code section 1055.4.

STATE WATER RESOURCES CONTROL BOARD

$.^-o,

John O'Hagan, Assistanl Deputy Director
Division of ll/oter Rights

Dated: November 28, 2016



HESTER RANCHC
Source: UNNAMED STREAM
County: GLENN
License:7873

By signing below and retuming this Acceptance of Conditional Settlement Offer and Waiver of
Rig.ht to Hearing and Reconsideration (Acceptance and Waiver) to the State Water Resources

Control Board (State Water Board), HESTER RANCH, (Recipient) hereby accepts the conditional
settlement ofl'er (Conditional Offer) and waives the right to a hearing before the State Water Board

regarding the Administrative Civil Liability Complaint issued to Recipient (ACL Complaint). to
which this Acceptance and Waiver is attached. Additionally, the Recipient waives the right to
reconsideration of any order adopting the settlement agreement. These waived proceedings are the

venues through which the violations alleged in the ACI- Complaint could be disputed.

Recipient understands that this Acceptance and Waiver waives the Recipient's right to contest the

allegations in the ACL Complaint and the civil liability amount lbr such violations,

Recipient agrees to perform the following within 20 days of receipt of the ACL Complaint.

Pay administrative civil liability as authorized by California Water Code
section 1846(aX2), in the sum of $500 (Expedited Payment Amount) by cashier's
check or by certified check made payable to the "State Water Resources Control
Board" for deposit into the Water Rights Fund, which shall be deemed payment in full
of any civil liability pursuant to California Water Code section 1846(a)(2)that otherwise
might be assessed for the violations described in the ACL Complaint.

EXHIBIT A

ACCEPTANCE OF CONDITIONAL SETTLEMENT OFFER
AND WAIVER OF RIGHT TO HEARING AND RECONSIDERATION

Electronically file the necessary 2015 Annual Use Report

;i - 
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Recipient understands that failure to fulfill thc above c.,bligations and submit the signed Acceptance

and Waiver within 20 days of receipt of the ACL Complaint shall render the Conditional Offer void
If the Conditional Off-er is deemed void due to Recipient's non-performance, then the Assistant
Deputy Director for Water Rights will issue a flnal ACL Order for the amount of $10.000 tbr the

f'ailure to file violation and shall seek recovery.

Recipient understands that providing incomplete data or data that are not true and correct to the best

of Recipient's knowledge could subject the Recipient to additional fines and void the settlcment

agreement.

Recipient understands that this Acceptance and Waiver does not address or resolve liability for any
violation that is not specit'ically identified in the ACL Complaint. Once signed (executed) by

tb f6rl,l

Recipient, the Acceptance and Waiver shall be mailed to the tbllowing address

(ril
vlfi
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Acceptance and Waiver
Page? of 2

Conditional Settlement Offer
State Water Resources Control Board

Division of Water Rights
Attention: Enforcement Unit

P.O. Box 2000
Sacramento, CA 958 I 2-2000

Recipient understands that this Acceptance and Waiver is not final until it is approved by the State

Water Board or by the Deputy Director for Water Rights under delegated authority or by the

Assistant Deputy Director for Water Rights under redelegated authority.

I hereby affirm that I am duly authorized to act on behalf of and to bind the Recipient in the making
and giving of this Acceptance and Waiver.

/.-t.- z{ - sil, j>
Date

or name

Lt, - lJ1uruL-L='
Title

(Relationship to Recipient, if not Recipient)

Please return the completed Acceptance and Waiver by mail to the address above.

Signature ,
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State Water Resources Control Board

November 28,2016 ln Reply Refer to:
BRC:1 :425:40244824

Certified Mail No. 7OU-2510-0003-91 4S9280
Return Receipt Requested

CHARLES CARPENTER
2OO N MA]N ST STE C
LAKEPORT, CA 95453

To \Mrom lt May Concern:

ADM]NISTRATIVE CIVIL LIABILITY COMPLAINT FOR FAILURE TO FILE 2015 ANNUAL USE
REPORT UNDER PERMTT 18067A (APPLTCATTON 4024482A), DTVERSTON OF WATER
FROM UNNAMED STREAM IN LAKE COUNTY

This provides legal notice to CHARLES CARPENTER of the intent of the State Water Board,
Division of Water Rights (Division) to proceed with formal enforcement for Permitee's failure to
file the required 20'15 annual use report (Annual Use Report) forthe subject rights by June 30,
2016. Permitee has 20 days from receipt of the enclosed Administrative Civil Liability
(ACL) Gomplaint to act. Therefore. this matter requires Permitee's immediate attention.

VIOLATION DESCRIPTION:

Division records show that Permitee was notified on January 30, 2016 of the requirement to
submit the 2015 Annual Use Report electronically by June 30, 2016. Having not received the
2015 Annual Use Report by June 30, 2016, the Division mailed a deficiency letter on August 25,
2016 requiring Permitee to submit the 2015 Annual Use Report within 30 days. As of the date of
this letter, 95 days after the August 25,2016 deficiency letter was mailed, Permitee failed to
submit the 2015 Annual Use Report for the subject rights.

STATUTORY LIABILITY:

Title 23, Chapter 2.7, Article 2, Section 925 of the Califomia Code of Regulations require annual
use reports to be filed by July 1st of the succeeding year for every water right Permit.

Water Code section 1846, subdivision (aX2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation
occurs. Water Code section 1846, subdivision (c) provides that civil liability may be imposed
administratively by the State Water Board pursuant to Water Code section 1055.

Accordingly, as of today's date, the maximum civil liability for which Permitee may be liable for
failing to submit the 2015 Annual Use Report is $75,000 (150 days at $500/day).
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CHARLES CARPENTER Page 2

Basdd on Permitee's failure to comply with the legal requirements set forth above, I am hereby
issuing the enclosed ACL Complaint proposing that a liability of $10,000 be imposed for
Permitee's failure to file the 2015 Annual Use Reports. lf Permitee fails to respond to the ACL
Complaint in one of the manners discussed below within 20 days of receiving this notice, then
the State Water Board will issue a ACL Order and seek recovery of this prgposed liability
amount as authorized by Water Code section 1055.4.

CONDITIONAL OFFER OF SETTLEMENT:

To promote resolution of the alleged 2015 Annual Use Report submittal violation, obtain
compliance with the annual use filing requirements, and promote administrative gfficiency,
including avoiding the time and expense of holding a hearing, I am offering Permitee the
opportunity to accept a conditional settlement offer (Conditional Offer). This Conditional Offer,
as detailed in the Acceptance of Conditional Settlement Offer and Waiver of Right to Hearing
and Reconsideration (Acceptance and Waiver) enclosed as Exhibit "A" to the ACL Complaint,
provides that Permitee waive the right to a hearing and reconsideration of the violations alleged
in the ACL Complaint and avoid further formal enforcement by agreeing to pay an Expedited
Payment Amount of $500.

SUMMARY OF OPTIONS FOR RESPONDING TO AGL COMPLAINT AND CONDITIONAL
OFFER OF SETTLEMENT:

ln summary, Permitee has two options in responding:

Accept the Conditional Offer by:
a. Signing the Acceptance and Waiver;
b. Electronically filing the necessary 2015 Annual Use Reports; and
c. Submitting the signed Acceptance and Waiver along with the Expedited Payment

Amount within 20 days of receiving the enclosed ACL Complaint. lf there are
extenuating circumstances that Permitee would like to discuss, such as an
inability to pay the Expedited Payment Amount, then Permitee can contact Kathy
Mrowka, Enforcement Section Manager at (916) 341-5363 with that information
as soon as possible, but no later than 20 days from receiving the enclosed ACL
Complaint; or

2. Submit a written request for hearing signed by, or on the behalf of, Permitee to the State
Water Board within 20 days of receiving the enclosed ACL Complaint.

lf Permitee does not respond with one of these two options, then the State Water Board will
issue a ACL Order seeking recovery of the $10,000 of liability proposed in the enclosed ACL
Complaint.

The Division's online reporting system can be accessed at http://www.waterboards.ca.gov/RMS
using the User lD and Password shown on the enclosed Confidential User lnformation Sheet.

1



CHARLES CARPENTER Page 3

lf you have questions or need assistance with the reporting system, please contact the Division
at (916) 323-9393 or by email at: ewrims@waterboards.ca.gov.

Sincerely,

\l.S**\-k
Kathy Mrowka, Manager
Compliance and Enforcement Section
Division of Water Rights

Enclosures: 1)AdministrativeCivil LiabilityComplaint
2) Conditional Settlement Offer
3) Confidential User lnformation Sheet
4) Hearing lnformation Sheet



STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY

STATE WATER RESOURCES CONTROL BOARD

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT

ln the Matter of Violation of Annual Reporting Requirements by

CHARLES CARPENTER
(Application 40244824, Permit 1 8067A)

SOURCE:

COUNTY:

UNNAMED STREAM

LAKE

YOU ARE HEREBY GIVEN NOTICE THAT:

1 CHARLES CARPENTER (referred to herein as Permitee) is alleged to have violated Title 23,
Chapter 2.7, Arlicle 2, section 925 of the California Code of Regulations. Section 925 requires
annual use reports to be filed by July 1"t of the succeeding year for every water right Permit.

2. Water Code section 1846, subdivision (a)(2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation occurs.
Water Code section 1846, subdivision (c) provides that civil liability may be imposed administratively
by the State Water Board pursuant to Water Code section 1055.

3. Water Code section 1055, subdivision (a), provides that the Executive Director for the State Water
Board may issue a complaint to any person or entity to whom administrative civil liability (ACL) may
be imposed. On June 5,2012, the Executive Director delegated this authority to the Deputy Director
for Water Rights. Pursuant to State Water Board Resolution 2012-0029, the Deputy Director for
Water Rights is authorized to issue an order imposing an ACL when a complaint has been issued
and no hearing has been requested within 20 days of receipt of the complaint. State Water Board
Resolution 2012-0029 also authorizes redelegation of this authority from the Deputy Director for
Water Rights to the Assistant Deputy Director for Water Rights. This authority has been
redelegated.

ALLEGATIONS

4. Senate Bill X7-8, which was signed into law in 2009, authorized the State Water Board to adopt
regulations requiring online reporting of water diversions. Consistent with the Senate Bill, the State
Water Board has adopted regulations requiring annual reporting of water diversion and use under
permits and licenses (Annual Use Report), and developed a new online Report Management System
(RMS) as a component of the enhanced Water Right lnformation Management System (eWRlMS).
The regulation specifying annual permittee and licensee reporting requirements is codified at Title
23, Chapter 2.7, Article 2, sections 925 and 929 of the California Code of Regulations.

5. ln January 2016, the Division of Water Rights (Division) mailed out a notice to Permitee reminding
Permitee of the requirement to submit the 2015 Annual Use Report by June 30, 2016, as required
pursuant to the California Code of Regulations and notifying Permitee that the 2015 Annual Use
Report must be filed online. The notice provided instructions on how to access the RMS system and
submit the 2015 Annual Use Report online and also notified Permitee to contact the Division by
phone or email with any questions regarding the new reporting process.

6. Permitee failed to submit the 2015 AnnualUse Report online by the deadline, June 30, 2016.

7 . On August 25,2016,the Division mailed out a deficiency letter requesting that the 2015 Annual Use

Record lD.425
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Report be submitted within 30 days and warned of the potential for enforcement with monetary
penalties should the violation persist. As of November 28, 2016, 95 days after the date of the
August 25,2016,letter, Permitee has failed to submit their 2015 Annual Use Report to the Report
Management System.

PROPOSED CIVIL LIABILITY

8. California Water Code section 1846@)(2) provides that the State Water Board may administratively
impose civil liability to any person or entity who violates a regulation or order adopted by the State
Water Board in an amount not to exceed $500 for each day in which the violation occurs.

As of November28,2016, Permitee has been in violation for 150 days. Based on the days of
violation described in the previous paragraph, the maximum liability for the violations alleged is
$75,000 (150 days at $500/day).

10. ln determining the appropriate amount of a civil liability, California Water Code section 1055.3
requires that the State Water Board consider all relevant circumstances, including, but not limited to,
the extent of harm caused by the violation, the nature and persistence of the violation, the length of
time over which the violation occurs, and the corrective action, if any, taken by the violator.

11. ln this case, the 2015 Annual Use Report was due by June 30, 2016. Despite the January 2016
initial notification and August 25,2016 deficiency letter, Permitee to date has failed to submit the
2015 Annual Use Report. Failure to comply with the reporting requirements in a timely manner
harms the Division's ability to accurately track water diversions from the source and effectively
regulate the resources it is required to protect. Having taken into consideration all relevant
circumstances, including but not limited to the failure of Permitee to submit the 2015 Annual Use
Report, the harm of the missing Annual Report to the Division's effectiveness in regulating water
diversions, staff costs associated with pursuing compliance, together with the overall need to
preserve the integrity of the regulatory program, the Division recommends the imposition of $10,000
in administrative civil liability (Proposed Liability).

CONDITIONAL SETTLEMENT OFFER

12. To promote resolution of the alleged annual use filing violations and administrative efficiency, the
Division makes the following conditionalseftlement offer (Conditional Offer). Permitee can avoid
further enforcement action and settle the alleged failure to file annual use violation by agreeing to
comply with the terms of the Conditional Offer, provided below, as well as in the Acceptance of
Conditional Settlement Offer and Waiver of Right to Hearing or Reconsideration (Acceptance and
Waiver) enclosed hereto as Exhibit "A."

13. This Conditional Offer requires Permitee to pay an Expedited Payment Amount of $500, file the
Annual Use Report within 20 days of receipt of this complaint, and waive the right to a hearing and
reconsideration of the alleged violations. This Expedited Payment Amount is based on Permitee's
failure to comply to date, maximum amount of allowed diversion under the Permit along with staff
costs incurred in preparing the ACL complaint.

14. To accept the Conditional Offer, Permitee must:

a. Submit the 2015 annual use report online within 20 days of receipt of this complaint
b. Sign and return the Acceptance and Waiver within @ days of receipt of this complaint, and
c. Remit the Expedited Payment Amount within p days of receipt of this complaint.
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15. lf there are extenuating circumstances that Permitee would like to discuss, such as an inability to pay
the Expedited Payment Amount, then Permitee may contact Kathy Mrowka, Enforcement Section
Manager, with that information as soon as possible but no later than the 20 days from receipt of this
complaint.

RIGHT TO HEARING

16. Permitee may request a hearing on this matter before the State Water Board. Any such request for
hearing must be received or postmarked within 20 days of the date that this notice is received as
required by Water Code section 1055, subdivision (b).

17. lf Permitee requests a hearing, Permitee will have an opportunity to be heard and to contest the
allegations in this complaint and the imposition of an ACL by the State Water Board. lf a hearing is
requested, your hearing date will be one of the dates referenced in our included hearing notice. A
separate notice setting the specific time and place for the hearing will be mailed not less than
10 days before the hearing date. The Division may convene a settlement conference prior to
noticing a hearing date.

18. lf Permitee requests a hearing, the State Water Board will consider at the hearing whether to impose
the civil liability, and if so, whether to adjust the proposed liability within the amount authorized by
statute. Based on the evidence received at the hearing, the State Water Board may take any
appropriate action in accordance with sections 100, 275, and 1050 et seq. of the Water Code and/or
its responsibilities under the public trust doctrine. Any State Water Board order imposing an ACL
shall be final and effective upon issuance.

19. lf Permiteedoesnotwishtorequestahearingwithin20daysof receiptof thiscomplaint, Permitee
shall waive the right to a hearing and reconsideration of this matter, and electronically file the
necessary 2015 Annual Use Report and remit a cashier's check or money order for the Proposed
Liability set forth in paragraph 11 above, to:

State Water Resources Control Board
Division of Water Rights
Attn: Enforcement Section
P.O. Box 2000
Sacramento, CA 95812-2000

20. lf Permitee neither requests a hearing within 20 days of the date this complaint is received nor
accepts the Conditional Settlement Offer, then the State Water Board will issue an ACL Order and
seek recovery of the liability imposed as authorized by Water Code section 1055.4.

STATE WATER RESOURCES CONTROL BOARD

}.a.,...-oll.b*
John O'Hagan, Assistant Deputy Director
Division of llater Rights

Dated: November 28, 2016



{)4

t5 FC;
Record: 425

r?.'2,

ve liability tbr
executed) by

AITL{Ltb

/4,2

any

{0"''

7A

EXHIBIT A

ACCEPTANCE OF CONDITIONAL SEfiLEMENT OFFER
AND WAIVER OF RIGHT TO HEARING AND RECONSIDERATION

CHARLES CARPENTER
Source: UNNAMED STREAM
County: LAKE
License: 18067A

a

a

+o
I3y signing below and returning this Acceptance of Clonditional Settlement Offer and Waiver of '
Right to t{earing and Reconsideration (Acceptance and Waiver) to the State Water Resources

Control tsoard (State Water Board), CHARLES CARPENTER, (Recipient) hereby accepts the

conditional settlement ofl-er (Conditional Offer) and waives the right to a hearing before the State

Water Board regarding the Administrative Civil Liability Cornplaint issued to Recipient (ACt,
Complaint), to which this Acceptance and Waiver is attached. Additionally, the Recipient waives

the right to reconsideration of any order adopting the settlement agreement, These waived
proceedings are the venues through which the violations alleged in the ACL Complaint could be

disputed.

Recipient understands that this Acceptance and Waiver waives the Recipient's right to contest the

allegations in the ACL Complaint and the civil liability amount fbr such violations.

Recipient agrees to perforrn the following within 20 days cf receipt of the ACL Complaint:

Pay administrative civil liability as authorized by California Water Code
section 1846(a)(2), in the sum of $500 (Expedited Payment Amount) by cashier's
check or by certified check made payable to the "State Water Resources Control
Board" for deposit into the Water Rights Fund, which shall be deemed payment in full

of any civil liability pursuant to California Water Code section 1846(aX2) that otherwise
might be assessed for the violations described in the ACL Complaint.

Efectronically file the necessary 2015 Annual Use Report

Recipient undefstands that t'ailure to fulfill the above obligations and submit the signed Acceptance

and Waiver within 20 days of receipt of the ACL Complaint shall render the Conditional Offer void.

If the Conditional Offer is deemed void due to Recipient's non-performance, then the Assistant

Deputy Director fbr Water Rights will issue a final ACL Order for the amount of $ 10,000 for the

failure to lile violation and shall seek recovery.

Recipient understands that providing incomplete data or data that are not true and correct to the best

of Recipient's knowledge could subject the Recipient to additional fines and void the settlement

agreement.

Recipient understands that this Acceptance and Waiver does not address or resol

violation that is not specifically identified in the ACL Complaint. Once signed (

Recipient. the Acceptance and Waiver shall be mailed to the following address:
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AA24482A
Acceptance and Waiver

Page 2 of 2

Conditional Settlement Offer
State Water Resources Control Board

Division of Water Rights
Attention: Enforcement Unit

P.O. Box 2000
Sacramento, CA 958 12-2000

Recipient understands that this Acceptance and Waiver is not final until it is approved by the State

Water Board or by the Deputy Director for Water Rights under delegated authority or by the

Assistant Deputy Director for Water Rights under redelegated authority.

I hereby affirm that I am duly authorized to act on behalf of and to bind the Recipient in the making
and giving of this Acceptance and Waiver.

CE,
Date

C%nt<g C n n r6tfz R- t 6x* €anfe'Vs e'
Printed or typed name

to- OtpeZl
Title

Ca-arrA$
(Relationship to Recipient, if not Recipient)

Please return the completed Acceptance and Waiver by mail to thc address above.



li . ,'J,J\2;7sV
EgMuNo G. BFowN JR.
GOV6FNOF

Water Boards
Menxew Rooanuez
SECAETARY FON
EWTXMENiAL MOIECT@N

State Water Resources Gontrol Board

November 28,2016 ln Reply Refer to:
BRC:1:463:A025882

Certifi ed Mail No. 7 OO4-2510-OOO3-91 45-227 4
Return Receipt Requested

FRIANT POWER AUTHORITY
c/o BILL R CARLISLE
P.O. BOX 279
DELANO, CA 93216

To \Mrom lt May Concern

ADMINISTRATIVE CIVIL LIABILIry COMPLAINT FOR FAILURE TO FILE 2015 ANNUAL USE
REPORT UNDER LTCENSE 13286 (APPLTCATTON A025882), DTVERS|ON OF WATER FROM
SAN JOAQUIN RIVER IN FRESNO COUNry

This provides legal notice to FRIANT POWER AUTHORITY of the intent of the State Water
Board, Division of Water Rights (Division) to proceed with formal enforcement for Licensee's
failure to file the required 2015 annual use report (Annual Use Report) for the subject rights by
June 30, 2016. Licensee has 20 days from receipt of the enclosed Administrative Civil
Liability (ACL) Complaint to act. Therefore. this matter reouires Licensee's immediate
attention.

VIOLATION DESCRIPTION:

Division records show that Licensee was notified on January 30, 2016 of the requirement to
submit the 2015 Annual Use Report electronically by June 30, 2016. Having not received the
2015 Annual Use Report by June 30, 2016, the Division mailed a deficiency letter on August 25,
2016 requiring Licensee to submit the 2015 Annual Use Report within 30 days. As of the date of
this letter, 95 days after the August 25,2016 deficiency letter was mailed, Licensee failed to
submit the 2015 Annual Use Report for the subject rights.

STATUTORY LIABILITY:

Title 23, Chapter 2.7, Article 2, Section 929 of the Califomia Code of Regulations require annual
use reports to be filed by July 1't of the succeeding year for every water right License.

Water Code section 1846, subdivision (aX2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation
occurs. Water Code section 1846, subdivision (c) provides that civil liability may be imposed
administratively by the State Water Board pursuant to Water Code section 1055.
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FRIANT POWER AUTHORITY Page2

Accordingly, as of today's date, the maximum civil liability for which Licensee rnay be liable for
failing to submit the 2015 Annual Use Report is $75,000 (150 days at $500/day).

Based on Licensee's failure to comply with the legal requirements set forth above, I am hereby
issuing the enclosed ACL Complaint proposing that a liability of $10,000 be imposed for
Licensee's failure to file the 2015 Annual Use Reports. lf Licensee fails to respond to the ACL
Complaint in one of the manners discussed below within 20 days of receiving this notice, then
the State Water Board willissue a ACL Order and seek recovery of this proposed liability
amount as authorized by Water Code section 1055.4.

CONDITIONAL OFFER OF SETTLEMENT:

To promote resolution of the alleged 2015 Annual Use Report submittalviolation, obtain
compliance with the annual use filing requirements, and promote administrative efficiency,
including avoiding the time and expense of holding a hearing, I am offering Licensee the
opportunity to accept a conditional settlement offer (Conditional Offer). This Conditional Offer,
as detailed in the Acceptance of Conditional Settlement Offer and Waiver of Right to Hearing
and Reconsideration (Acceptance and Waiver) enclosed as Exhibit "A" to the ACL Complaint,
provides that Licensee waive the right to a hearing and reconsideration of the violations alleged
in the ACL Complaint and avoid further formal enforcement by agreeing to pay an Exiledited
Payment Amount of $3,500.

SUMMARY OF OPTIONS FOR RESPONDING TO ACL COMPLAINT AND CONDITIONAL
OFFER OF SETTLEMENT:

ln summary, Licensee has two options in responding

Accept the Conditional Offer by:
a. Signing the Acceptance and Waiver;
b. Electronically filing the necessary 2015 Annual Use Reports; and
c. Submitting the signed Acceptance and Waiver along with the Expedited Payment

Amount within 20 days of receiving the enclosed ACL Complaint. lf there are
extenuating circumstances that Licensee would like to discuss, such as an
inability to pay the Expedited Payment Amount, then Licensee can contact Kathy
Mrowka, Enforcement Section Manager at (916) 341-5363 with that information
as soon as possible, but no later than 20 days from receiving the enclosed ACL
Complaint; or

Submit a written request for hearing signed by, or on the behalf of, Licensee to the State
Water Ehcard within 20 days of receiving the enclosed ACL Complaint.

lf Licensee does not respond with one of these two options, then the State Water Board will
issue a ACL Order seeking recovery of the $10,000 of liability proposed in the enclosed ACL
Complaint.

The Division's online reporting system can be accessed at http://www.waterboards.ca.gov/RMS
using the User lD and Password shown on the enclosed Confidential User lnformation Sheet.

1

2



FRIANT POWER AUTHORITY Page 3

lf you have questions or need assistance with the reporting system, please contact the Division
at (916) 323-9393 or by email at: ewrims@waterboards.ca.gov.

Sincerely,

Uf**\-k
Kathy Mrowka, Manager
Compliance and Enforcement Section
Division of Water Rights

Enclosures: 1) Administrative Civil Liability Complaint
2) Conditional Settlement Offer
3) Confldential User lnformation Sheet
4) Hearing lnformation Sheet



STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY

STATE WATER RESOURCES CONTROL BOARD

ADMINISTRATIVE GIVIL LIABILITY COMPLAINT

ln the Matter of Violation of Annual Reporting Requirements by

FRIANT POWER AUTHORITY
(Aoolication License 13286)

SOURCE:

COUNTY:

SAN JOAQUIN RIVER

FRESNO

YOU ARE HEREBY GIVEN NOTICE THAT:

1 FRIANT POWER AUTHORITY (referred to herein as Licensee) is alleged to have violated Title 23,
Chapter 2.7, Article 2, section 929 of the California Code of Regulations. Section 929 requires
annual use reports to be filed by July 1't of the succeeding year for every water right License.

3

2. Water Code section 1846, subdivision (a)(2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation occurs.
Water Code section 1846, subdivision (c) provides that civil liability may be imposed administratively
by the State Water Board pursuant to Water Code section 1055.

Water Code section 1055, subdivision (a), provides that the Executive Director for the State Water
Board may issue a complaint to any person or entity to whom administrative civil liability (ACL) may
be imposed. On June 5,2012, the Executive Director delegated this authority to the Deputy Director
for Water Rights. Pursuant to State Water Board Resolution 2012-0029, the Deputy Director for
Water Rights is authorized to issue an order imposing an ACL when a complaint has been issued
and no hearing has been requested within 20 days of receipt of the complaint. State Water Board
Resolution 2012-0029 also authorizes redelegation of this authority from the Deputy Director for
Water Rights to the Assistant Deputy Director for Water Rights. This authority has been
redelegated.

ALLEGATIONS

Senate Bill X7-8, which was signed into law in 2009, authorized the State Water Board to adopt
regulations requiring online reporting of water diversions. Consistent with the Senate Bill, the State
Water Board has adopted regulations requiring annual reporting of water diversion and use under
permits and licenses (Annual Use Report), and developed a new online Report Management System
(RMS) as a component of the enhanced Water Right lnformation Management System (eWRlMS).
The regulation specifying annual permittee and licensee reporting requirements is codified at Title
23, Chapter 2.7, Article 2, sections 925 and 929 of the California Code of Regulations.

ln January 2016, the Division of Water Rights (Division) mailed out a notice to Licensee reminding
Licensee of the requirement to submit the 2015 Annual Use Report by June 30, 2016, as required
pursuant to the California Code of Regulations and notifying Licensee that the 2015 Annual Use
Report must be filed online. The notice provided instructions on how to access the RMS system and
submit the 2015 Annual Use Report online and also notified Licensee to contact the Division by
phone or email with any questions regarding the new reporting process.

Licensee failed to submit the 2015 Annual Use Report online by the deadline, June 30, 2016

On August 25,2016, the Division mailed out a deficiency letter requesting that the 2015 Annual Use

4
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Report be submitted within 30 days and warned of the potential for enforcement with monetary
penalties should the violation persist. As of November 28, 2016, 95 days after the date of the
August 25,2016,|etter, Licensee has failed to submit their 2015 Annual Use Report to the Report
Management System.

PROPOSED CIVIL LIABILITY

8. California Water Code section 1846(a)(2) provides that the State Water Board may administratively
impose civil liability to any person or entity who violates a regulation or order adopted by the State
Water Board in an amount not to exceed $500 for each day in which the violation occurs.

As of November 28, 2016, Licensee has been in violation for 150 days. Based on the days of
violation described in the previous paragraph, the maximum liability for the violations alleged is
$75,000 (150 days at $500/day).

10. ln determining the appropriate amount of a civil liability, California Water Code section 1055.3
requires that the State Water Board consider all relevant circumstances, including, but not limited to,
the extent of harm caused by the violation, the nature and persistence of the violation, the length of
time over which the violation occurs, and the corrective action, if any, taken by the violator.

11. ln this case, the 2015 Annual Use Report was due by June 30, 2016. Despite the January 2016
initial notification and August 25,2016 deficiency letter, Licensee to date has failed to submit the
2015 Annual Use Report. Failure to comply with the reporting requirements in a timely manner
harms the Division's ability to accurately track water diversions from the source and effectively
regulate the resources it is required to protect. Having taken into consideration all relevant
circumstances, including but not limited to the failure of Licensee to submit the 2015 Annual Use
Report, the harm of the missing Annual Report to the Division's effectiveness in regulating water
diversions, staff costs associated with pursuing compliance, together with the overall need to
preserve the integrity of the regulatory program, the Division recommends the imposition of $10,000
in administrative civil liability (Proposed Liability).

CONDITIONAL SETTLEMENT OFFER

12. To promote resolution of the alleged annual use filing violations and administrative efficiency, the
Division makes the following conditional settlement offer (Conditional Offer). Licensee can avoid
further enforcement action and settle the alleged failure to file annual use violation by agreeing to
comply with the terms of the Conditional Offer, provided below, as well as in the Acceptance of
Conditional Settlement Offer and Waiver of Right to Heaing or Reconsideration (Acceptance and
Waiver) enclosed hereto as Exhibit "A."

13. This Conditional Offer requires Licensee to pay an Expedited Payment Amount of $3,500, file the
Annual Use Report within 20 days of receipt of this complaint, and waive the right to a hearing and
reconsideration of the alleged violations. This Expedited Payment Amount is based on Licensee's
failure to comply to date, maximum amount of allowed diversion under the License along with staff
costs incurred in preparing the ACL complaint.

14. To accept the Conditional Offer, Licensee must:

a. Submit the 2015 annual use report online within 20 days of receipt of this complaint
b. Sign and return the Acceptance and Waiver within p days of receipt of this complaint, and
c. Remit the Expedited Payment Amount within @ days of receipt of this complaint.
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15. lf there are extenuating circumstances that Licensee would like to discuss, such as an inability to pay
the Expedited Payment Amount, then Licensee may contact Kathy Mrowka, Enforcement Section
Manager, with that information as soon as possible but no later than the 20 days from receipt of this
complaint.

RIGHT TO HEARING

16. Licensee may request a hearing on this matter before the State Water Board. Any such request for
hearing must be received or postmarked within 20 days of the date that this notice is received as
required by Water Code section 1055, subdivision (b).

17. lf Licensee requests a hearing, Licensee will have an opportunity to be heard and to contest the
allegations in this complaint and the imposition of an ACL by the State Water Board. lf a hearing is
requested, your hearing date will be one of the dates referenced in our included hearing notice. A
separate notice setting the specific time and place for the hearing will be mailed not less than
10 days before the hearing date. The Division may convene a settlement conference prior to
noticing a hearing date.

18. lf Licensee requests a hearing, the State Water Board will consider at the hearing whether to impose
the civil liability, and if so, whether to adjust the proposed liability within the amount authorized by
statute. Based on the evidence received at the hearing, the State Water Board may take any
appropriate action in accordance with sections 100, 275, and 1050 et seq. of the Water Code and/or
its responsibilities under the public trust doctrine. Any State Water Board order imposing an ACL
shall be final and effective upon issuance.

19. lf Licensee does not wish to request a hearing within 20 days of receipt of this complaint, Licensee
shall waive the right to a hearing and reconsideration of this matter, and electronically file the
necessary 2015 Annual Use Report and remit a cashieds check or money order for the Proposed
Liability set forth in paragraph 11 above, to:

State Water Resources Control Board
Division of Water Rights
Attn: Enforcement Section
P.O. Box 2000
Sacramento, CA 95812-2000

20. lf Licensee neither requests a hearing within 20 days of the date this complaint is received nor
accepts the Conditional Settlement Offer, then the State Water Board will issue an ACL Order and
seek recovery of the liability imposed as authorized by Water Code section 1055.4.

STATE WATER RESOURCES CONTROL BOARD

ot
John O'Hagan, Assistant Deputy Director
Division of l(ater Rights

Dated: November 28, 2016

%*
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EXHIBIT A

ACCEFTANCE OF CONDITIONAL SETTLEMENT OFFER
AND WAIVER OF RIGHT TO HEARING AND RECONSIDERATION

".1,-/.
L/,r

c.)()

FBIANT POWER AUTHORIry
Sourcer SAN JOAQUTN RIVER
County: FRESNO
License: 13286

/()
*

6)

By signing below and retulning this,Acceptance of Conditional Settlement Offei.and Waiver of
Right to Hearing and Reconsideration (Acceptance and Waiver) to the State Water Resources
Control Board (State Water Board), FRIANT POWER AUTHORITY, (Recipient) hereby accepts
the conditional settlement offer (Conditional Offer) and waives the right to a hearing before the State
Water Board regarding the Administrative Civil Liability Complaint issued to Recipient (ACL
Complaint), to which this Acceptance and Waiver is attached. Additionally, the Recipient waives
the right to teconsideration of any order adopting the settlement agreement. These wiived
proceedings are the venues through which the violations alieged in the ACL Complaint could be
disputed,

Recipient understands that this Acceptance and Waiver waives the Recipient's right to contest the
allegations in the ACL Complaint and the civil liability amount for such violations.

Recipient agrees to perform the following within 20 days of receipt of the ACL Complaint:

. Pay administrative civil liability as authorized by California Water Code
section 1846(a)(2), in the sum of $SSOO (Expedited Payment Amount) by cashier's
check or by certified check made payable to the'State Water Resources-Control
B-oard" for deposit into the Water Rights Fund, which shallbe deemed payment in full
of.any,civil liability pursuant to California Water Codo section 184G(a)(2) tftat otherwise
might be assessed for the violations described in the ACL complaihtl' 

'

. Electronically file the necessary 20{5 Annual Use Report

Recipient underctands that failure to fulfill the above obligations and submit the signed Acceptanoe.
and V/aiver within 20 days of teceipt of the ACL Complaint shall'r.ender the Conditiond Odr void,
If the Conditional Offer is deemed void due to Recipient's non-performance, then the Assistant
Deputy Director fol Water Rights will issue a final ACL Order for the amount of $10,000 foi the
failure to file violation and shall seek recovery,

Recipient understands that providing incomplete data or data that are not Eue and conect to the best
of Recipient's knowledge could subjeot the Recipient to additional fines and void the settlement
agrcement.

Recipient understands thal this Acceptance and Waiver does not address or rcsolve liability for any
violation that is not specifically identified in the ACL Complaint. Once signed (executed) by
Recipient, the Acceptance and Waiver shall be mailed to the following addr.ess:

nffbffl,r,

ct\
\1,

1
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Recipient understands that thisAcceptance and waiver is not final until it is approved by the statewater B.oard or by the Deputy Direciol ro, wut"r niu-rrjr"rra", ielegated authority or by theAssistant Deputy Di'ector forl water. Ri ghts una.r r"i.i*e;;litnority.

Conditional Settlement Offer
State Water Resources Control Board

Division of Water Rights
Attention: Enforcement Unit

p.O. Box 2000
Sacramento, CA 95g l2-2000

t2/27n6
Date

Eric R. Quinley
Printed or typed name

General Manager, Friant Power Authority
Title

(Relationship to Recipibnt, if not Recipient)

Please return the completcd Acceptance and Waiver by mail to the address above.

I hereby affrm that I am
and giving of this

duly authorized to act on behalf of and to bind the Recipient in the making
and Waiver,
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State Water Resources Control Board

November 28,2016 ln Reply Refer to:
BRC:1:469:4026054

Certified Mail No. 7OM-2510-0003-9'1 45-2335
Return Receipt Requested

DREAM RANCH \A/EST LLC
c/o ELDEN CAMPBELL
46.E PENINSULA CTR #345
ROLLING HILLS ESTATES, CA90274

To Whorn lt Mayponcern:

ADMINISTRATIVE CIVIL LIABILIry COMPLAINT FOR FAILURE TO FILE 2015 ANNUAL USE
REPORT UNDER LICENSE 12034 (APPLICATION A026054), D|VERS|ON OF WATER FROM
UNNAMED STREAM IN MARIPOSA COUNTY

This provides legal notice to DREAM RANCH WEST LLC of the intent of the State Water Board,
Division of Water Rights (Division) to proceed with formal enforcement for Licensee's failure to
file the required 2015 annual use report (Annual Use Report) for the subject rights by June 30,
2016. Licensee has 20 days from receipt of the enclosed Administrative Civil Liability
(ACL) Complaint to act. Therefore. this mafter requires Licensee's immediate attention.

VIOLATION DESCR!PTION :

Division records show that Licensee was notified on January 30, 2016 of the requirement to
submit the 2015 Annual Use Report electronically by June 30, 2016. Having not received the
2015 Annual Use Report by June 30, 2016, the Division mailed a deficiency letter on August 25,
2016 requiring Licensee to submit the 2015 Annual Use Report within 30 days. As of the date of
this letter, 95 days after the August 25,2016 deficiency letter was mailed, Licensee failed to
submit the 2015 Annual Use Report for the subject rights.

STATUTORY LIABILITY:

Title 23, Chapter 2.7, Article 2, Section 929 of the California Code of Regulations require annual
use reports to be filed by July 1"t of the succeeding year for every water right License.

Water Code section 1846, subdivision (aX2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation
occurs. Water Code section 1846, subdivision (c) provides that civil liability may be imposed
administratively by the State Water Board pursuant to Water Code section 1055.

Frr..tcn Mancus, cxltn I Txouns HowAFD, ExEcurlvE DlREcroR
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DREAM RANCH WEST LLC Page 2

Accordingly, as of today's date, the maximum civil liability for which Licensee may be liable for
failing to submit the 2015 Annual Use Report is $75,000 (150 days at $500/day).

Based on Licensee's failure to comply with the legal requirements set forth above, I am hereby
issuing the enclosed ACL Complaint proposing that a liability of $10,000 be imposed for
Licensee's failure to file the 2015 Annual Use Reports. lf Licensee fails to respond to the ACL
Complaint in one of the manners discussed below within 20 days of receiving this notice, then
the State Water Board will issue a ACL Order and seek recovery of this proposed liability
amount as authorized by Water Code section 1055.4.

CONDITIONAL OFFER OF SETTLEMENT:

To promote resolution of the alleged 2015 Annual Use Report submittal violation, obtain
compliance with the annual use filing requirements, and promote administrative efficiency,
including avoiding the time and expense of holding a hearing, I am offering Licensee the
opportunity to accept a conditional settlement offer (Conditional Offer). This Conditional Offer,
as detailed in the Acceptance of Conditional Settlement Offer and Waiver of Right to Hearing
and Reconsideration (Acceptance and Waiver) enclosed as Exhibit "A" to the ACL Complaint,
provides that Licensee waive the right to a hearing and reconsideration of the violations alleged
in the ACL Complaint and avoid further formal enforcement by agreeing to pay an Expedited
Payment Amount of $250.

SUMMARY OF OPTIONS FOR RESPONDING TO ACL COMPLAINT AND CONDITIONAL
OFFER OF SETTLEMENT:

ln summary, Licensee has two options in responding

Accept the Conditional Offer by:
a. Signing the Acceptance and Waiver;
b. Electronically filing the necessary 2015 Annual Use Reports; and
c. Submitting the signed Acceptance and Waiver along with the Expedited Payment

Amount within 20 days of receiving the enclosed ACL Complaint. lf there are
extenuating circumstances that Licensee would like to discuss, such as an
inability to pay the Expedited Payment Amount, then Licensee can contact Kathy
Mrowka, Enforcement Section Manager at (916) 341-5363 with that information
as soon as possible, but no later than 20 days from receiving the enclosed ACL
Complaint; or

2. Submit a written request for hearing signed by, or on the behalf of, Licensee to the State
Water Board within 20 days of receiving the enclosed ACL Complaint.

lf Licensee does not respond with one of these two options, then the State Water Board will
issue a ACL Order seeking recovery of the $10,000 of liability proposed in the enclosed ACL
Complaint.

The Division's online reporting systbm can be accessed at http://www.waterboards.ca.gov/RMS
using the User lD and Password shown on the enclosed Confidential User lnformation Sheet.

I
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lf you have questions or need assistance with the reporting system, please contact the Division
at (916) 323-9393 or by email at: ewrims@waterboards.ca.gov.

Sincerely,

Uf**\-t
Kathy Mrowka, Manager
Compliance and Enforcement Section
Division of Water Rights

Enclosures: 1 ) Administrative Civil Liability Complaint
2) Conditional Settlement Offer
3) Confidential User lnformation Sheet
4) Hearing lnformation Sheet



STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY

STATE WATER RESOURCES CONTROL BOARD

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT

ln the Matter of Violation of Annual Reporting Requirements by

DREAM RANCH WEST LLC
(Aoplication A026054, License 12034\

SOURCE:

COUNTY:

UNNAMED STREAM

MARIPOSA

YOU ARE HEREBY GIVEN NOTICE THAT:

1 DREAM RANCH WEST LLC (referred to herein as Licensee) is alleged to have violated Title 23,
Chapter 2.7, Article 2, section 929 of the California Code of Regulations. Section 929 requires
annual use reports to be filed by July 1"r of the succeeding year for every water right License.

2. Water Code section '1846, subdivision (a)(2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation occurs.
Water Code section 1846, subdivision (c) provides that civil liability may be imposed administratively
by the State Water Board pursuant to Water Code section 1055.

3. Water Code section 1055, subdivision (a), provides that the Executive Director for the State Water
Board may issue a complaint to any person or entity to whom administrative civil liability (ACL) may
be imposed. On June 5,2012, the Executive Director delegated this authority to the Deputy Director
for Water Rights. Pursuant to State Water Board Resolution 2012-0029, the Deputy Director for
Water Rights is authorized to issue an order imposing an ACL when a complaint has been issued
and no hearing has been requested within 20 days of receipt of the complaint. State Water Board
Resolution 2012-0029 also authorizes redelegation of this authority from the Deputy Director for
Water Rights to the Assistant Deputy Director for Water Rights. This authority has been
redelegated.

ALLEGATIONS

4. Senate Bill X7-8, which was signed into law in 2009, authorized the State Water Board to adopt
regulations requiring online reporting of water diversions. Consistent with the Senate Bill, the State
Water Board has adopted regulations requiring annual reporting of water diversion and use under
permits and licenses (Annual Use Report), and developed a new online Report Management System
(RMS) as a component of the enhanced Water Right lnformation Management System (eWRlMS).
The regulation specifying annual permittee and licensee reporting requirements is codified at Title
23, Chapter 2.7, Article 2, sections 925 and 929 of the California Code of Regulations.

5. ln January 2016, the Division of Water Rights (Division) mailed out a notice to Licensee reminding
Licensee of the requirement to submit the 2015 Annual Use Report by June 30, 2016, as required
pursuant to the California Code of Regulations and notifying Licensee that the 2015 Annual Use
Report must be filed online. The notice provided instructions on how to access the RMS system and
submit the 2015 Annual Use Report online and also notified Licensee to contact the Division by
phone or email with any questions regarding the new reporting process.

6. Licensee failed to submit the 2015 Annual Use Report online by the deadline, June 30, 2016.

T. On August 25,2A16, the Division mailed out a deficiency letter requesting that the 2015 Annual Use

Record lD:469



DREAM RANCH WEST LLC Page 2 of 3

Report be submitted within 30 days and warned of the potential for enforcement with monetary
penalties should the violation persist. As of November 28, 2016, 95 days after the date of the
August 25,2016,|etter, Licensee has failed to submit their 2015 Annual Use Report to the Report
Management System.

PROPOSED CIVIL LIABILITY

L California Water Code section 1846(a)(2) provides that the State Water Board may administratively
impose civil liability to any person or entity who violates a regulation or order adopted by the State
Water Board in an amount not to exceed $500 for each day in which the violation occurs.

9. As of November 28, 2016, Licensee has been in violation for 150 days. Based on the days of
violation described in the previous paragraph, the maximum liability for the violations alleged is

$75,000 (150 days at $500/day).

10. ln determining the appropriate amount of a civil liability, California Water Code section 1055.3
requires that the State Water Board consider all relevant circumstances, including, but not limited to,
the extent of harm caused by the violation, the nature and persistence of the violation, the length of
time over which the violation occurs, and the corrective action, if any, taken by the violator.

11. ln this case, the 2015 Annual Use Report was due by June 30, 2016. Despite the January 2016
initial notification and August 25,2016 deficiency letter, Licensee to date has failed to submit the
2015 Annual Use Report. Failure to comply with the reporting requirements in a timely manner
harms the Division's ability to accurately track water diversions from the source and effectively
regulate the resources it is required to protect. Having taken into consideration all relevant
circumstances, including but not limited to the failure of Licensee to submit the 2015 Annual Use
Report, the harm of the missing Annual Report to the Division's effectiveness in regulating water
diversions, staff costs associated with pursuing compliance, together with the overall need to
preserve the integrity of the regulatory program, the Division recommends the imposition of $10,000
in administrative civil liability (Proposed Liability).

CONDITIONAL SETTLEMENT OFFER

12. To promote resolution of the alleged annual use filing violations and administrative efficiency, the
Division makes the following conditional settlement offer (Conditional Offer). Licensee can avoid
further enforcement action and settle the alleged failure to file annual use violation by agreeing to
comply with the terms of the Conditional Offer, provided below, as well as in the Acceptance of
Conditional Settlement Offer and Waiver of Right to Heaing or Reconsideration (Acceptance and
Waiver) enclosed hereto as Exhibit "A."

13. This Conditional Offer requires Licensee to pay an Expedited Payment Amount of $250, file the
Annual Use Report within 20 days of receipt of this complaint, and waive the right to a hearing and
reconsideration of the alleged violations. This Expedited Payment Amount is based on Licensee's
failure to comply to date, maximum arnount of allowed diversion under the License atong with staff
costs incurred in preparing the ACL complaint.

14. To accept the Conditional Offer, Licensee must:

a. Submit the 2015 annual use report online within !Q days of receipt of this complaint
b. Sign and return the Acceptance and Waiver within !Q days of receipt of this complaint, and
c. Remit the Expedited Payment Amount within 20 days of receipt of this complaint.
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15. lf there are extenuating circumstances that Licensee would like to discuss, such as an inability to pay
the Expedited Payment Amount, then Licensee may contact Kathy Mrowka, Enforcement Section
Manager, with that information as soon as possible but no later than the 20 days from receipt of this
complaint.

RIGHT TO HEARING

16. Licensee may request a hearing on this matter before the State Water Board. Any such request for
hearing must be received or postmarked within 20 days of the date that this notice is received as
required by Water Code section 1055, subdivision (b).

17. lf Licensee requests a hearing, Licensee will have an opportunity to be heard and to contest the
allegations in this complaint and the imposition of an ACL by the State Water Board. lf a hearing is
requested, your hearing date will be one of the dates referenced in our included hearing notice. A
separate notice setting the specific time and place for the hearing will be mailed not less than
10 days before the hearing date. The Division may convene a settlement conference prior to
noticing a hearing date,

18. lf Licensee requests a hearing, the State Water Board will consider at the hearing whether to impose
the civil liability, and if so, whether to adjust the proposed liability within the amount authorized by
statute. Based on the evidence received at the hearing, the State Water Board may take any
appropriate action in accordance with sections 100,275, and 1050 et seq. of the Water Code and/or
its responsibilities under the public trust doctrine. Any State Water Board order imposing an ACL
shall be final and effective upon issuance.

19. lf Licensee does not wish to request a hearing within 20 days of receipt of this complaint, Licensee
shall waive the right to a hearing and reconsideration of this matter, and electronically file the
necessary 2015 Annual Use Report and remit a cashier's check or money order for the Proposed
Liability set forth in paragraph 11 above, to:

State Water Resources Control Board
Division of Water Rights
Attn: Enforcement Section
P.O. Box 2000
Sacramento, CA 95812-2000

20. lf Licensee neither requests a hearing within 20 days of the date this complaint is received nor
accepts the Conditional Settlement Offer, then the State Water Board will issue an ACL Order and
seek recovery of the liability imposed as authorized by Water Code section 1055.4.

STATE WATER RESOURCES CONTROL BOARD

(}/

John O'Hagan, Assistant Deputy Director
Division of ll/ater Rights

Dated: November 28, 2016

%*
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DREAM RANCH WEST LLC
Source: UNNAMED STREAM
County: MARIPOSA
License: 12434

By signing below and returning this Acceptance of Conditional Settlement Offer and Waiver of
Right to l-learing and Reconsideration (Acceptance and Waiver) to the State Water Resources

Control Board (Statc Water Board), DREAM RANCH WESTLLC, (Recipient) hereby accepts the

conditional settlement offbr (Conditional Offer) and waives the right to a hearing before the State

Water Board regarding the Adrninistrative Civil Liability Complaint issued to Recipient (ACL
Complaint). to which this Acceptance and Waiver is attached. Additionally, the Recipient waives
the right to reconsideration of any order adopting the settlement agreement. These waived
proceedings are the venues through which the violations alleged in the ACL Complaint could be

disputed.

Recipient understands that this Acceptance and Waiver waives the Recipient's right to contest the

allegations in the ACL Complaint and the civil liability amount for such violations.

Recipient agrees to perform the following within 20 days of receipt of the ACL Complaint:

a Pay administrative civil Iiability as authorized by California Water Code
section ,l8a6(aX2), in the sum of $250 (Expedited Payment Amount) by cashier's
check or by certified check made payable to the "State Water Resources Control
Board" for deposit into the Water Rights Fund, which shall be deemed payment in full
of any civil liability pursuant to California Water Code section 1846(a)(2) that otherwise
might be assessed for the violations described in the ACL Complaint.

Electronicatly file the necessary 2015 Annual Use Reporta

Recipient understands that f'ailure to tulllll the above obligations and submit the signcd Acceptance
and Waiver within 20 days of receipt of the ACL Complaint shall render the Conditional Offer void
If the Conditional OfTer is deemed void due to Recipient's non-perforrnance, then the Assistant
Deputy Director for Water fughts will issue a final ACL Order for the amount of $ 1 0,000 for the

failure to file violation and shall seek recovery.

Recipient understands that providing incomplete data or data that are not true and correct to the best

of Recipient's knowledge could subject the Recipient to additional fines and void the settlement

agreement.

Recipient understands that this Acceptance and Waiver does not address or resolve liability lor any
violation that is not specifically identified in the ACL Complaint. Once signed (executed) by .'," , -*
Recipient, the Acceptance and Waiver shall be mailed to the following address: 
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A026054
Acceptance and Waiver

Page? ol2

Conditional Settlement Ofier
State Water Resources Control Board

Division of Water Rights
Attention: Enforcement Unit

P.O. Box 2000
Sacramento, CA 958 1 2-2000

Recipient understands that this Acceptance and Waiver is not final until it is approved by the State

Water Board or by the Deputy Director for Water Rights under delegated authority or by the

Assistant Deputy Director for Water Rights under redelegated authority.

I hereby affirm that I am duly authorized to act on behalf of and to bind the Recipient in the making

and giving of this Acceptance and Waiver.

lt: D-lb
Date

or typed name

Title

(Relationship to Rccipient, if not Recipient)

Please return thc completed Acceptance and Waiver by mail to the address above.

yrAilA{d^lr
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State Water Resources Control Board

November 28,2016 ln Reply ReEr to:
BRC:1:517:A029255

Certifi ed Mail No. 7 004-2510-0003-91 45-1 765
Return Receipt Requested

FANDANGO LLC
c/o JOANNE ROWNING
805 SW BROADWAY STE 12OO

PORTLAND, OR 97205

To Whom lt May Concern:

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT FOR FAILURE TO FILE 2015 ANNUAL USE
REPORT UNDER PERMTT 20759 (APPLTCATTON 4029255), DTVERSTON OF WATER FROM
UNNAMED STREAM IN SAN MATEO COUNTY

This provides legal notice to FANDANGO LLC of the intent of the State Water Board, Division of
Water Rights (Division) to proceed with formalenforcement for Permitee's failure to file the
required 2015 annual use report (Annual Use Report) for the subject rights by June 30, 2016.
Permitee has 20 days from receipt of the enclosed Administrative Civil Liability (AGL)
Complaint to act. Therefore. this matter reouires Permitee's immediate attention.

VIOLATION DESCRIPTION :

Division records show that Permitee was notified on January 30, 2016 of the requirement to
submit the 2015 Annual Use Report electronically by June 30, 2016. Having not received the
2015 Annual Use Report by June 30, 2016, the Division mailed a deficiency letter on August 25,
2016 requiring Permitee to submit the 2015 Annual Use Report within 30 days. As of the date of
this letter, 95 days after the August 25,2016 deficiency letter was mailed, Permitee failed to
submit the 2015 Annual Use Report for the subject rights.

STATUTORY LIABILITY:

Title 23, Chapter 2.7, Article 2, Section 925 of the Califomia Code of Regulations require annual
use reports to be filed by July 1"t of the succeeding year for every water right Permit.

Water Code section 1846, subdivision (aX2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation
occurs. Water Code section 1846, subdivision (c) provides that civil liability may be imposed
administratively by the State Water Board pursuant to Water Code section 1055.

Frrrcra Mlacus, cxern I Tuolles Howlno, Ex€currvc DrFEcroR
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FANDANGO LLC Page 2

Accordingly, as of today's date, the maximum civil liability for which Permitee may be liable for
failing to submit the 2015 Annual Use Report is $75,000 (150 days at $500/day).

Based on Permitee's failure to comply with the legal requirements set forth above, I am hereby
issuing the enclosed ACL Complaint proposing that a liability of $10,000 be imposed for
Permitee's failure to file the 2015 Annual Use Reports. lf Permitee fails to respond to the ACL
Complaint in one of the manners discussed below within 20 days of receiving this notice, then
the State Water Board will issue a ACL Order and seek recovery of this proposed liability
amount as authorized by Water Code section 1055.4.

CONDITIONAL OFFER OF SETTLEMENT:

To promote resolution of the alleged 2015 Annual Use Report submittal violation, obtain
compliance with the annual use filing requirements, and promote administrative efficiency,
including avoiding the time and expense of holding a hearing, I am offering Permitee the
opportunity to accept a conditional settlement offer (Conditional Offer). This Conditional Offer,
as detailed in the Acceptance of Conditional Settlement Offer and Waiver of Right to Hearing
and Reconsideration (Acceptance and Waiver) enclosed as Exhibit "A" to the ACL Complaint,
provides that Permitee waive the right to a hearing and reconsideration of the violations alleEed
in the ACL Complaint and avoid further formal enforcement by agreeing to pay an Expedited
Payment Amount of $250.

SUMMARY OF OPTIONS FOR RESPONDING TO ACL COMPLAINT AND CONDITIONAL
OFFER OF SETTLEMENT:

ln summary, Permitee has two options in responding

Accept the Conditional Offer by:
a. Signing the Acceptance and Waiver;
b. Electronically filing the necessary 2015 Annual Use Reports; and
c. Submitting the signed Acceptance and Waiver along with the Expedited Payment

Amount within 20 days of receiving the enclosed ACL Complaint. lf there are
extenuating circumstances that Permitee would like to discuss, such as an
inability to pay the Expedited Payment Amount, then Permitee can contact Kathy
Mrowka, Enforcement Section Manager at (916) 341-5363 with that information
as soon as possible, but no later than 20 days from receiving the enclosed ACL
Complaint; or

Submit a written request for hearing signed by, or on the behalf of, Permitee to the State
Water Board within 20 days of receiving the enclosed ACL Complaint.

lf Permitee does not respond with one of these two options, then the State Water Board will
issue a ACL Order seeking recovery of the $10,000 of liability proposed in the enclosed ACL
Complaint.

The Division's online reporting system can be accessed at http://www.waterboards.ca.gov/RMS
using the User lD and Password shown on the enclosed Confidential User lnformation Sheet.

1

2
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lf you have questions or need assistance with the reporting system, please contact the Division
at (916) 323-9393 or by email at: ewrims@waterboards.ca.gov.

Sincerely,

Uf**$,-t
Kathy Mrowka, Manager
Compliance and Enforcement Section
Division of Water Rights

Enclosures: 1) Administrative Civil Liability Complaint
2) Conditional Settlement Offer
3) Confidential User lnformation Sheet
4) Hearing lnformation Sheet



STATE OF CALIFORNIA
CALIFORN IA ENVIRONMENTAL PROTECTION AGENCY

STATE WATER RESOURCES CONTROL BOARD

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT

ln the Matter of Violation of Annual Reporting Requirements by

FANDANGO LLC
(Application 4029255, Permit 207 59)

SOURCE:

COUNTY:

UNNAMED STREAM

SAN MATEO

1

YOU ARE HEREBY GIVEN NOTICE THAT:

FANDANGO LLC (referred to herein as Permitee) is alleged to have violated Title 23, Chapter 2.7,
Article 2, section 925 of the California Code of Regulations. Section 925 requires annual use reports
to be filed by July 1't of the succeeding year for every water right Permit.

2. Water Code section 1846, subdivision (aX2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation occurs.
Water Code section 1846, subdivision (c) provides that civil liability may be imposed administratively
by the State Water Board pursuant to Water Code section 1055.

3. Water Code section 1055, subdivision (a), provides that the Executive Director for the State Water
Board may issue a complaint to any person or entity to whom administrative civil liability (ACL) may
be imposed. On June 5,2012, the Executive Director delegated this authority to the Deputy Director
for Water Rights. Pursuant to State Water Board Resolution 2012-0029, the Deputy Director for
Water Rights is authorized to issue an order imposing an ACL when a complaint has been issued
and no hearing has been requested within 20 days of receipt of the complaint. State Water Board
Resolution 2012-0029 also authorizes redelegation of this authority from the Deputy Director for
Water Rights to the Assistant Deputy Director for Water Rights. This authority has been
redelegated.

ALLEGATIONS

Senate BiltXT-8, which was signed into law in 2009, authorized the State Water Board to adopt
regulations requiring online reporting of water diversions. Consistent with the Senate Bill, the State
Water Board has adopted regulations requiring annual reporting of water diversion and use under
permits and licenses (Annual Use Report), and developed a new online Report Management System
(RMS) as a component of the enhanced Water Right lnformation Management System (eWRlMS).
The regulation specifying annual permittee and licensee reporting requirements is codified at Title
23, Chapter 2,7, Article 2, sections 925 and 929 of the California Code of Regulations.

5. ln January 2016, the Division of Water Rights (Division) mailed out a notice to Permitee reminding
Permitee of the requirement to submit the 2015 Annual Use Report by June 30, 2016, as required
pursuant to the California Code of Regulations and notifying Permitee that the 2015 Annual Use
Report must be filed online. The notice provided instructions on how to access the RMS system and
submit the 2015 Annual Use Report online and also notified Permitee to contact the Division by
phone or email with any questions regarding the new reporting process,

6. Permitee failed to submit the 2015 Annual Use Report online by the deadline, June 30, 2016.

7. On August 25,2016, the Division mailed out a deficiency letter requesting that the 2015 Annual Use

4

Record lD: 517



FANDANGO LLC Page 2 of 3

Report be submitted within 30 days and warned of the potential for enforcement with monetary
penalties should the violation persist. As of November 28, 2016, 95 days after the date of the
August 25,2016,letter, Permitee has failed to submit their 2015 Annual Use Report to the Report
Management System.

PROPOSED CIVIL LIABILITY

8. California Water Code section 1846(a)(2) provides that the State Water Board may administratively
impose civil liability to any person or entity who violates a regulation or order adopted by the State
Water Board in an amount not to exceed $500 for each day in which the violation occurs.

9. As of November 28, 2016, Permitee has been in violation for 150 days. Based on the days of
violation described in the previous paragraph, the maximum liability for the violations alleged is
$75,000 (150 days at $500/day).

10. ln determining the appropriate amount of a civil liability, California Water Code section 1055.3
requires that the State Water Board consifler all relevant circumstances, including, but not limited to,
the extent of harm caused by the violation, the nature and persistence of the violation, the length of
time over which the violation occurs, and the conective action, if any, taken by the violator.

11. ln this case, the 2015 Annual Use Report was due by June 30, 2016. Despite the January 2016
initial notification and August 25,2016 deficiency letter, Permitee to date has failed to submit the
2015 Annual Use Report. Failure to comply with the reporting requirements in a timely manner
harms the Division's ability to accurately track water diversions from the source and effectively
regulate the resources it is required to protect. Having taken into consideration all relevant
circumstances, including but not limited to the failure of Permitee to submit the 2015 Annual Use
Report, the harm of the missing Annual Report to the Division's effectiveness in regulating water
diversions, staff costs associated with pursuing compliance, together with the overall need to
preserve the integrity of the regulatory program, the Division recommends the imposition of $10,000
in administrative civil liability (Proposed Liability).

CONDITIONAL SETTLEMENT OFFER

12. To promote resolution of the alleged annual use filing violations and administrative efficiency, the
Division makes the following conditional settlement offer (Conditional Offer). Permitee can avoid
further enforcement action and settle the alleged failure to file annual use violation by agreeing to
comply with the terms of the Conditional Offer, provided beJow, as well as in the Acceptance of
Conditional Seftlement Offer and Waiver of Right to Heaing or Reconsideration (Acceptance and
Waiver) enclosed hereto as Exhibit "A.'

13. This Conditional Offer requires Permitee to pay an Expedited Payment Amount of $250, file the
Annual Use Report within 20 days of receipt of this complaint, and waive the right to a hearing and
reconsideration of the alleged violations. This Expedited Payment Amount is based on Permitee's
failure to comply to date, maximum amount of allowed diversion under the Permit along with staff
costs incurred in preparing the ACL complaint.

14. ,To accept the Conditional Offer, Permitee must:

a. Submit the 20'15 annual use report online within 20 days of receipt of this complaint
b. Sign and return the Acceptance and Waiver within !Q days of receipt of this complaint, and
c. Remit the Expedited Payment Amount within p days of receipt of this complaint.
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15. lf there are extenuating circumstances that Permitee would like to discuss, such as an inability to pay
the Expedited Payment Amount, then Permitee may contact Kathy Mrowka, Enforcement Section
Manager, with that information as soon as possible but no later than the 20 days from receipt of this
complaint.

RIGHT TO HEARING

16. Permitee may request a hearing on this matter before the State Water Board. Any such request for
hearing must be received or postmarked within 20 days of the date that this notice is received as
required by Water Code section 1055, subdivision (b).

17. lf Permitee requests a hearing, Permitee will have an opportunity to be heard and to contest the
allegations in this complaint and the imposition of an ACL by the State Water Board. lf a hearing is
requested, your hearing date will be one of the dates referenced in our included hearing notice. A
separate notice setting the specific time and place for the hearing will be mailed not less than
10 days before the hearing date. The Division may convene a settlement conference prior to
noticing a hearing date.

18. lf Permitee requests a hearing, the State Water Board will consider at the hearing whether to impose
the civil liability, and if so, whether to adjust the proposed liability within the amount authorized by
statute. Based on the evidence received at the hearing, the State Water Board may take any
appropriate action in accordance with sections 100,275, and 1050 et seq. of the Water Code and/or
its responsibilities under the public trust doctrine. Any State Water Board order imposing an ACL
shall be final and effective upon issuance.

19. lf Permitee does not wish to request a hearing within 20 days of receipt of this complaint, Permitee
shall waive the right to a hearing and reconsideration of this matter, and electronically file the

. necessary 2015 Annual Use Report and remit a cashier's check or money order for the Proposed
Liability set forth in paragraph 11 above, to:

State Water Resources Control Board
Division of Water Rights
Attn: Enforcement Section
P.O. Box 2000
Sacramento, CA 95812-2000

20. lf Permitee neither requests a hearing within 20 days of the date this complaint is received nor
accepts the Conditional Settlement Offer, then the State Water Board will issue an ACL Order and
seek recovery of the liability imposed as authorized by Water Code section 1055.4.

STATE WATER RESOURCES CONTROL BOARD

b-q-olb*
John O'Hagan, Assislant Deputy Director
Division of ll/ater Rights

Dated: November 28, 20tG
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EXHIBIT A

ACCEPTANCE OF CONDITIONAL SETTLEMENT OFFER
AND WAIVER OF RIGHT TO HEARING AND RECONSIDERATION

FANDANGO LLC
Source: UNNAMED STREAM
Gounty: SAN MATEO
License:20759

By signing below and returning this Acceptance of Conditional Settlement Offer and Waiver of
Right to Hearing and Reconsideration (Acceptance and Waiver) to the State Water Resources

Control Board (State Water Board), FANDANGO LLC, (Recipient) hereby accepts the conditional
settlement offer (Conditional Otrer) and waives the right to a hearing before the State Water Board

regarding the Administrative Civil Liability Complaint issued to Recipient (ACL Complaint), to
which this Acceptance and Waiver is attached. Additionally, the Recipient waives the right to
reconsideration of any order adopting the settlement agreement. These waived proceedings are the
venues through which the violations alleged in the ACL Complaint could be disputed.

Recipient understands that this Acceptance and Waiver waives the Recipient's right to contest the

allegations in the ACL Complaint and the civil liability amount for such violations.

Recipient agrees to perform the following within 20 days of receipt of the ACL Complaint:

o Pay adminiatrative civil liability as authorizsd by Callfornia Water Code
section {846(a}{2}, ln Op sum of $260 (Expsdited Payment Amount) by cashier'c
check or by certified check made payable to the 'Stde Water Resourceg Control
Boartr for deposlt lnto the Water Rigtrts Fund, which shall be deemed payment in full
of any civil liability pursuant to Califomia Water Code seclion 1&a6(aX2) that otherwise
might be assessed for the violations described in the ACL Complaint.

o Electronlcally flle the necessary 2015 Annual Use Report

Recipient understands that failure to fulfillthe above obligations and submit the signed Acceptance
and Waiver within 20 days of receipt of the ACL Complaint shall render the Conditional Offer void.
If the Conditional Offer is decmed void due to Recipient's non-perfornance, then the Assistant
Deputy Director for Water Rights will issue a final ACL Order for the amount of $10,000 for the

failtre to file violation and shall seek recovery.

Recipient understands that providing incomplete data or data that are not true and correct to the best
of Recipient's knowledge could subject the Recipient to additional fines and void the settlement
agreement.

Recipient understands that this Acceptance and Waiver does not address or resolve liability for any
violation that is not specifically identified in the ACL Complaint. Once signed (executed) by
Recipient, the Acceptance and Waiver shalf be mailed to the following address:

Rer-'d
c$K+ w@
&zeo.oo
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Acceptance and Waiver
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Conditional Settlement Offer
State Water Resources Control Board

Division of Water Rights
Attention: Enforcement Unit

P.O. Box 2000
Sacramento, CA 958 I 2-2000

Recipient understands that this Acceptance and Waiver is not final until it is approved by the Sate
Water Board or by the Deputy Director for Water Rights under delegated authority or by the
Assistant Deputy Director for Water Rights under redelegated authority.

I hereby affirm that I am duly authorized to act on behalf of and to bind the Recipient in the making
and giving of this Acceptance and Waiver.

fuulnll.A%o tz/so/zo/L
Signature Date

rlhflt^t K. Wrhrcu
Printed or typed name

Title

(Relationship to Recipient, if not Recipient)

Pleese return the completed Acceptancc and Weiver by mail to the address lbove.
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State Water Resources Control Board

November 28,2016 ln Reply Refer to:
BRG:1:518:4029256

Certified Mail No. 7 004-2510-0003-91 45-1772
Return Receipt Requested

FANDANGO LLC
c/o JOANNE ROWNING
805 SW BROADWAY STE 12OO

PORTLAND, OR 97205

To Whom lt May Concern

ADMINISTRATIVE CIVIL LIABILIry COMPLAINT FOR FAILURE TO FILE 2015 ANNUAL USE
REPORT UNDER PERMTT 20621(APPLTCATTON A029256), D|VERS]ON OF WATER FROM
UNNAMED STREAM IN SAN MATEO COUNTY

This provides legal notice to FANDANGO LLC of the intent of the State Water Board, Division of
Water Rights (Division) to proceed with formalenforcement for Permitee's failure to file the
required 2015 annual use report (Annual Use Report) for the subject rights by June 30, 2016.
Permitee has 20 days from receipt of the enclosed Administrative Civil Liability (ACL)
Complaint to act. Therefore. this matter requires Permitee's immediate attention.

VIOLATION DESCRIPTION:

Division records show that Permitee was notified on January 30, 2016 of the requirement to
submit the 2015 Annual Use Report electronically by June 30, 2016. Having not received the
2015 Annual Use Report by June 30, 2016, the Division mailed a deficiency letter on August 25,
2016 requiring Permitee to submit the 2015 Annual Use Report within 30 days. As of the date of
this letter, 95 days after the August 25,2016 deficiency letter was mailed, Permitee failed to
submit the 2015 Annual Use Report for the subject rights.

STATUTORY LIABILITY:

Title 23, Chapter 2.7, Arlicle 2, Section 925 of the Califomia Code of Regulations require annual
use reports to be filed by July 1"t of the succeeding year for every wateriight Permit.

Water Code section 1846, subdivision (aX2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in whichlhe violation
occurs. Water Code section 1846, subdivision (c) provides that civil liability may be imposed
administratively by the State Water Board pursuant to Water Code section-1055.

Frrroa Mlncus, cxlrn I THotuas Howlno, ExEcurlyE DrAEcroR

tool I str66t, sacramento' cA 95814 | Maihng Address: P.o. Box 't0o. sacramonto, ca 95gta-0100 | www.waterboards.ca.gov
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Accordingly, as of today's date, the maximum civil liability for which Permitee may be liable for
failing to submit the 2015 Annual Use Report is $75,000 (150 days at $500/day).

Based on Permitee's failure to comply with the legal requirements set forth above, I am hereby
issuing the enclosed ACL Complaint proposing that a liability of $10,000 be imposed for
Permitee's failure to file the 2015 Annual Use Reports. lf Permitee fails to respond to the ACL
Complaint in one of the manners discussed below within 20 days of receiving this notice, then
the State Water Board will issue a ACL Order and seek recovery of this proposed liability
amount as authorized by Water Code section 1055.4.

CONDITIONAL OFFER OF SETTLEMENT:

To promote resolution of the alleged 2015 Annual Use Report submittalviolation, obtain
compliance with the annual use flling requirements, and promote administrative efficiency,
including avoiding the time and expense of holding a hearing, I am offering Permitee the
opportunity to accept a conditionalsettlement offer (Conditional Offer). This Conditional Offer,
as detailed in the Acceptance of Conditional Settlement Offer and Waiver of Right to Hearing
and Reconsideration (Acceptance and Waiver) enclosed as Exhibit "A" to the ACL Complaint,
provides that Permitee waive the right to a hearing and reconsideration of the violations alleged
in the ACL Complaint and avoid further formal enforcement by agreeing to pay an Expedited
Payment Amount of $250.

SUMMARY OF OPTIONS FOR RESPONDING TO AGL COMPLAINT AND CONDITIONAL
OFFER OF SETTLEMENT:

ln summary, Permitee has two options in responding

Accept the Conditional Offer by:
a. Signing the Acceptance and Waiver;
b. Electronically filing the necessary 2015 Annual Use Reports; and
c. Submitting the signed Acceptance and Waiver along with the Expedited Payment

Amount within 20 days of receiving the enclosed ACL Complaint. lf there are
extenuating circumstances that Permitee would like to discuss, such as an
inability to pay the Expedited Payment Amount, then Permitee can contact Kathy
Mrowka, Enforcement Section Manager at (916) 341-5363 with that information
as soon as possible, but no later than 20 days from receiving the enclosed ACL
Complaint; or

2. Submit a written request for hearing signed by, or on the behalf of, Permitee to the State
Water Board within 20 days of receivirrg the enclosed ACL Complaint.

lf Permitee does not respond with one of these two options, then the State Water Board will
issue a ACL Order seeking recovery of the $10,000 of liability proposed in the enclosed ACL
Complaint.

The Division's online reporting system can be accessed at http://www.waterboards.ca.gov/RMS
using the User lD and Password shown on the enclosed Confidential User lnformation Sheet.

1



FANDANGO LLC Page 3

lf you have questions or need assistance with the reporting system, please contact the Division
at (916) 323-9393 or by email at: ewrims@waterboards.ca.gov.

Sincerely,

\th*"\-k
Kathy Mrowka, Manager
Compliance and Enforcement Section
Division of Water Rights

Enclosures: 1) Administrative Civil Liability Complaint
2) Conditional Settlement Offer
3) Confldential User lnformation Sheet
4) Hearing lnformation Sheet



STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY

STATE WATER RESOURCES CONTROL BOARD

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT

ln the Matter of Violation of Annual Reporting Requirements by

FANDANGO LLC
(Applicallon 4029256, Permit 20621 )

SOURCE:

COUNTY:

UNNAMED STREAM

SAN MATEO

1

2

YOU ARE HEREBY GIVEN NOTICE THAT:

FANDANGO LLC (referred to herein as Permitee) is alleged to have violated Title 23, Chapter 2.7,
Article 2, section 925 of the California Code of Regulations. Section 925 requires annual use reports
to be filed by July 1"t of the succeeding year for every water right Permit.

Water Code section 1846, subdivision (a)(2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation occurs.
Water Code section 1846, subdivision (c) provides that civil liability may be imposed administratively
by the State Water Board pursuant to Water Code section 1055.

3. Water Code section 1055, subdivision (a), provides that the Executive Director for the State Water
Board may issue a complaint to any person or entity to whom administrative civil liability (ACL) may
be imposed. On June 5,2012, the Executive Director delegated this authority to the Deputy Director
for Water Rights. Pursuant to State Water Board Resolution 2012-0029, the Deputy Director for
Water Rights is authorized to issue an order imposing an ACL when a complaint has been issued
and no hearing has been requested within 20 days of receipt of the complaint. State Water Board
Resolution 2012-0029 also authorizes redelegation of this authority from the Deputy Director for
Water Rights to the Assistant Deputy Director for Water Rights. This authority has been
redelegated.

ALLEGATIONS

4. Senate Bill X7-8, which was signed into law in 2009, authorized the State Water Board to adopt
regulations requiring online reporting of water diversions. Consistent with the Senate Bill, the State
Water Board has adopted regulations requiring annual reporting of water diversion and use under
permits and licenses (Annual Use Report), and developed a new online Report Management System
(RMS) as a component of the enhanced Water Right lnformation Management System (eWRlMS).
The regulation specifying annual permittee and licensee reporting requirements is codified at Tiile
23, Chapter 2.7, Article 2, sections 925 and 929 of the California Code of Regulations.

5. ln January 2016, the Division of Water Rights (Division) mailed out a notice to Permitee reminding
Permitee of the requirement to submit the 2015 Annual Use Report by June 30, 2016, as required
pursuant to the California Code of Regulations and notifying Permitee that the 2015 Annual Use
Report must be filed online. The notice provided instructions on how to access the RMS system and
submit the 2015 Annual Use Report online and also notified Permitee to contact the Division by
phone or email with any questions regarding the new reporting process.

6. Permitee failed to submit the 2015 Annual Use Report online by the deadtine, June 30, 2016.

7. On August 25,2016, the Division mailed out a deficiency letter requesting that the 2015 Annual Use

Record lD: 518
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Report be submitted within 30 days and warned of the potential for enforcement with monetary
penalties should the violation persist. As of November 28,2016, 95 days after the date of the
August 25,20'16,letter, Permitee has failed to submit their 2015 Annual Use Report to the Report
Management System.

PROPOSED CIVIL LIABILITY

8. California Water Code section 1846(a)(2) provides that the State Water Board may administratively
impose civil liability to any person or entity who violates a regulation or order adopted by the State
Water Board in an amount not to exceed $500 for each day in which the violation occurs.

9. As of November 28, 2016, Permitee has been in violation for 150 days. Based on the days of
violation described in the previous paragraph, the maximum liability for the violations alleged is

$75,000 (150 days at $500/day).

10. ln determining the appropriate amount of a civil liability, California Water Code section 1055.3
requires that the State Water Board consider all relevant circumstances, including, but not limited to,
the extent of harm caused by the violation, the nature and persistence of the violation, the length of
time over which the violation occurs, and the corrective action, if any, taken by the violator.

11. ln this case, the 2015 Annual Use Report was due by June 30, 2016. Despite the January 2016
initial notification and August 25,2016 deficiency letter, Permitee to date has failed to submit the
2015 Annual Use Report. Failure to comply with the reporting requirements in a timely manner
harms the Division's ability to accurately track water diversions from the source and effectively
regulate the resources it is required to protect. Having taken into consideration all relevant
circumstances, including but not limited to the failure of Permitee to submit the 2015 Annual Use
Report, the harm of the missing Annual Report to the Division's effectiveness in regulating water
diversions, staff costs associated with pursuing compliance, together with the overall need to
preserve the integrity of the regulatory program, the Division recommends the imposition of $10,000
in administrative civil liability (Proposed Liability).

CONDITIONAL SETTLEMENT OFFER

12. To promote resolution of the alleged annual use filing violations and administrative efficiency, the
Division makes the following conditional settlement offer (Conditional Offer). Permitee can avoid
further enforcement action and settle the alleged failure to file annual use violation by agreeing to
comply with the terms of the Conditional Offer, provided below, as well as in the Acceptance of
Conditional Settlement Offer and Waiver of Right to Hearing or Reconsideration (Acceptance and
Waiver) enclosed hereto as Exhibit "A.'

13. This Conditional Offer requires Permitee to pay an Expedited Payment Amount of $250, file the
Annual Use Report within 20 days of receipt of this complaint, and waive the right to a hearing and
reconsideration of the alleged violations. This Expedited Payment Amount is based on Permitee's
failure to comply to date, maximum amount of allowed diversion under the Permit along with staff
costs incurred in preparing the ACL complaint.

14. To accept the Conditional Offer, Permitee must:

a. Submit the 2015 annual use report online within @ days of receipt of this complaint
b. Sign and return the Acceptance and Waiver within 20 days of receipt of this complaint, and

c. Remit the Expedited Payment Amount within p days of receipt of this complaint.
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15. lf there are extenuating circumstances that Permitee would like to discuss, such as an inability to pay
the Expedited Payment Amount, then Permitee may contact Kathy Mrowka, Enforcement Section
Manager, with that information as soon as possible but no later than the 20 days from receipt of this
complaint.

RIGHT TO HEARING

16. Permitee may request a hearing on this matter before the State Water Board. Any such request for
hearing must be received or postmarked within 20 days of the date that this notice is received as
required by Water Code section 1055, subdivision (b).

17. lf Permitee requests a hearing, Permitee will have an opportunity to be heard and to contest the
allegations in this complaint and the imposition of an ACL by the State Water Board. lf a hearing is
requested, your hearing date will be one of the dates referenced in our included hearing notice. A
separate notice sefting the specific time and place for the hearing will be mailed not less than
10 days before the hearing date. The Division may convene a settlement conference prior to
noticing a hearing date.

18. lf Permitee requests a hearing, the State Water Board will consider at the hearing whether to impose
the civil liability, and if so, whether to adjust the proposed liability within the amount authorized by
statute. Based on the evidence received at the hearing, the State Water Board may take any
appropriate action in accordance with sections 100,275, and 1050 et seq. of the Water Code and/or
its responsibilities under the public trust doctrine. Any State Water Board order imposing an ACL
shall be final and effective upon issuance.

19. lf Permitee does not wish to request a hearing within 20 days of receipt of this complaint, Permitee
shall waive the right to a hearing and reconsideration of this matter, and electronically file the
necessary 2015 Annual Use Report and remit a cashier's check or money order for the Proposed
Liability set forth in paragraph 11 above, to:

State Water Resources Control Board
Division of Water Rights
Attn: Enforcement Section
P.O. Box 2000
Sacramento, CA 95812-2000

20. lf Permitee neither requests a hearing within 20 days of the date this complaint is received nor
accepts the Conditional Settlement Offer, then the State Water Board will issue an ACL Order and
seek recovery of the liability imposed as authorized by Water Code section 1055.4.

STATE WATER RESOURCES CONTROL BOARD

s=otlb*
John O'Hagan, Assistant Deputy Director
Division of Water Rights

Dated: November 28, 2016
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EXHIBIT A

ACCEPTANCE OF CONDITIONAL SETTLEMENT OFFER
AND WAIVER OF RIGHT TO HEARING AND RECONSIDERATION

FANDANGO LLC
Source: UNNAMED STREAM
County: SAN MATEO
License: 20621

By signing below and returning this Acceptance of Conditional Settlement Olfer and Waiver of
Right to Llearing and Reconsideration (Acccptance and Waiver) to the State Water Resources

Control l]oard (State Water t]oard), FANDANGO LLC, (Recipient) hereby accepts the conditionul
settlement olTer (Conditional Ofle| and waives the right to a hearing before the State Water Board

regarding the Administrativc Clivil Liability Complaint issued to Itecipient (ACL Complaint), to

which this Acceptancc and Waiver is attachcd. Additionally. the ltecipient waivcs the right to
reconsideration of any order adopting the settlement agreement. 'l'hese waived proceedings arc the

venues through which the violations alleged in thc ACL Complaint could be disputed,

Recipient understands that this Acceptance and Waiver waives the Rc"cipient's right to contest the
allegations in the ACL Conrplaint and the civil liability amount lbr such violations.

Recipient agrees to perform the following within 20 days of receipt of the ACL Complaint:

# zoolt
Record:518

a

a Pay admlnistrative civil liability as authorized by California Water Code
section 1846(aX2), in the sum of $250 (Expedited Payment Amount) by cashie/s
check or by certified check made payable to lhe 'State Water Resources Control
8oarcl'for deposit into the Water Rights Fund, which shall be deemed payment in full
of any civil liability pursuant to California Water Code section 1846(aX2) that otherwise
might be assessed for the violations described in the ACL Comptaint.

Electronically file the necessary 2015 Annual Use Reporta

Recipient understands that lirilure to fultill the above obligations and submit the signed Acceptancc
and Waiver within 20 days ol'receipt of the ACI- Complaint shall render the Conditional Offer void,
If the Conditional Offer is deemed void duc to Recipient's non-perlbrnance, then the Assistant
Deputy Director for Water Rights will issue a linal ACL Order lor the amount ol'$ 10,000 lbr thc
failure to lile violation and shall seek recovery.

Recipient understands that providing incomplete data or data lhal are nol true and conect to the bcst
of Recipient's knowledge could subject the Recipient to additional tines and void the settlement
agreement,

I(ecipient understands that this Acceptance and Waiver does not address or resolvc liability lbr any
violation that is not specilically identified in the ACL Complaint. Once signed (executed) by
Recipient, the Acceptance and Waiver shall be rnailed to the tbllowing address:

R.ec'd
L!\K*ootaltloZQ35
Szso.oo

2.21. 11 k
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Acceptance and Waiver
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Conditional Settlement O{fer
State Water Resources Control Board

Division of Water Rights
Attention: Enforcement Unit

P.O. Box 2000
Sacramento, CA 958 I 2-2000

Recipient understands that this Acceptance and Waiver is not frnal until it is approved by the State
Water Board or by the Deputy Director for Water Rights under delegated authority or by the
Assistant Deputy Director for Water Rights under redelegated authority.

I hereby affirm that I am duly authorized to act on behalf of and to bind the Recipient in the making
and giving of this Acceptance and Waiver.

V//,, la'
Signature Date

kinted or typed nune

/YJ I nt, '" aL
Title

(Relationship to Recipient, if not Recipient)

Please return the completed Acceptence and Walver by mail to the address above.

Mtiln/ R, It/lzb-
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State Water Resources Control Board

November 28,2016 ln Reply Refer to:
BRC:1:519.A029257

Certified Mail No. 7004-2510-0003-91 45-1 789
Return Receipt Requested

FANDANGO LLC
c/o JOANNE RO\ NING
805 SW BROADWAY STE 12OO

PORTLAND, OR 97205

To Whom lt May Concern

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT FOR FAILURE TO FILE 2015 ANNUAL USE
REPORT UNDER PERMTT 20758 (APPLICATTON 4029257), DIVERSION OF WATER FROM
UNNAMED STREAM IN SAN MATEO COUNTY

This provides legal notice to FANDANGO LLC of the intent of the State Water Board, Division of
Water Rights (Division) to proceed with formal enforcement for Permitee's failure to file the
required 2015 annual use report (Annual Use Report) for the subject rights by June 30, 2016.
Permitee has 20 days from receipt of the enclosed Administrative Civil Liability (ACL)
Complaint to act. Therefore. this matter requires Permitee's immediate ?ttention"

VIOLATION DESCRIPTION :

Division records show that Permitee was notified on January 30, 2016 of the requirement to
submit the 2015 Annual Use Report electronically by June 30, 2016. Having not received the
2015 Annual Use Report by June 30, 2016, the Division mailed a deficiency letter on August 25,
2016 requiring Permitee to submit the 2015 Annual Use Report within 30 days. As of the date of
this letter, 95 days after the August 25,2016 deficiency letter was mailed, Permitee failed to
submit the 2015 Annual Use Report for the subject rights.

STATUTORY LIABILITY:

Title 23, Chapter 2.7, Article 2, Section 925 of the California Code of Regulations require annual
use reports to be filed by July 1"t of the succeeding year for every water right Permit.

Water Code section 1846, subdivision (aX2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation
occurs. Water Code section 1846, subdivision (c) provides that civil liability may be imposed
administratively by the State Water Board pursuant to Water Code section 10S5.

Fer.rcm Mlacus, cxlrn I Ttouas Howeno, ExEcurrvE orn€cron

1001 I strBst, sacramonto. cA 95814 | Mailing Address: P,o. Box loo, sacramsnto, ca 95812-0100 | www.watorboards.ca.gov
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Accordingly, as of today's date, the maximum civil liability for which Permitee may be liable for
failing to submit the 2015 Annual Use Report is $75,000 (150 days at $500/day).

Based on Permitee's failure to comply with the legal requirements set forth above, I am hereby
issuing the enclosed ACL Complaint proposing that a liability of $10,000 be imposed for
Permitee's failure to file the 2015 Annual Use Reports. lf Permitee fails to respond to the ACL
Complaint in one of the manners discussed below within 20 days of receiving this notice, then
the State Water Board will issue a ACL Order and seek recovery of this proposed liability
amount as authorized by Water Code section 1055.4.

CONDITIONAL OFFER OF SETTLEMENT:

To promote resolution of the alleged 2015 Annual Use Report submittalviolation, obtain
compliance with the annual use filing requirements, and promote administrative efficiency,
including avoiding the time and expense of holding a hearing, I am offering Permitee the
opportunity to accept a conditional settlement offer (Conditional Offer). This Conditional Offer,
as detailed in the Acceptance of Conditional Settlement Offer and Waiver of Right to Hearing
and Reconsideration (Acceptance and Waiver) enclosed as Exhibit "A" to the ACL Complaint,
provides that Permitee waive the right to a hearing and reconsideration of the violations alleged
in the ACL Complaint and avoid further formal enforcement by agreeing to pay an Expedited
Payment Amount of $250.

SUMMARY OF OPTIONS FOR RESPONDING TO ACL COMPLAINT AND CONDITIONAL
OFFER OF SETTLEMENT:

ln summary, Permitee has two options in responding

Accept the Conditional Offer by:
a. Signing the Acceptance and Waiver;
b. Electronically filing the necessary 2015 Annual Use Reports; and
c. Submitting the signed Acceptance and Waiver along with the Expedited Payment

Amount within 20 days of receiving the enclosed ACL Complaint. lf there are
extenuating circumstances that Permitee would like to discuss, such as an
inability to pay the Expedited Payment Amount, then Permitee can contact Kathy
Mrowka, Enforcement Section Manager at (916) 341-5363 with that information
as soon as possible, but no later than 20 days from receiving the enclosed ACL
Complaint; or

2. Submit a written request for hearing signed by, or on the behalf of, Permitee to the State
Water Board within 20 days of receiving the enclosed ACL Complaint.

lf Permitee does not respond with one of these two options, then the State Water Board will
issue a ACL Order seeking recovery of the $10,000 of liability proposed in the enclosed ACL
Complaint.

The Division's online reporting system can be accessed at http://www.waterboards.ca.gov/RMS
using the User lD and Password shown on the enclosed Confidential User lnformation Sheet.

1
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lf you have questions or need assistance with the reporting system, please contact the Division
at (916) 323-9393 or by email at: ewrims@waterboards.ca.gov.

Sincerely,

Uf-*\-t
Kathy Mrowka, Manager
Compliance and Enforcement Section
Division of Water Rights

Enclosures: 1) Administrative Civil Liability Complaint
2) Conditional Settlement Offer
3) Confidential User lnformation Sheet
4) Hearing lnformation Sheet



STATE OF CALIFORNIA
CALIFORN IA ENVIRONMENTAL PROTECTION AGENCY

STATE WATER RESOURCES CONTROL BOARD

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT

ln the Matter of Violation of Annual Reporting Requirements by

FANDANGO LLC
(Ap-plicallon A0/29257, Perm it 207 58')

SOURCE:

COUNTY:

UNNAMED STREAM

SAN MATEO

YOU ARE HEREBY GIVEN NOTICE THAT:

1. FANDANGO LLC (referred to herein as Permitee) is alleged to have violated Title 23, Chapter 2.7,
Article 2, section 925 of the California Code of Regulations. Section 925 requires annual use reports
to be filed by July 1"t of the succeeding year for every water right Permit.

2. Water Code section 1846, subdivision (a)(2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation occurs.
Water Code section 1846, subdivision (c) provides that civil liability may be imposed administratively
by the State Water Board pursuant to Water Code section 1055.

3. Water Code section 1055, subdivision (a), provides that the Executive Director for the State Water
Board may issue a complaint to any person or entity to whom administrative civil liability (ACL) may
be imposed. On June 5,2012, the Executive Director delegated this authority to the Deputy Director
for Water Rights. Pursuant to State Water Board Resolution 2012-0029, the Deputy Director for
Water Rights is authorized to issue an order imposing an ACL when a complaint has been issued
and no hearing has been requested within 20 days of receipt of the complaint. State Water Board
Resolution 2012-0029 also authorizes redelegation of this authority from the Deputy Director for
Water Rights to the Assistant Deputy Director for Water Rights. This authority has been
redelegated.

ALLEGATIONS

4. Senate Bill X7-8, which was signed into law in 2009, authorized the State Water Board to adopt
regulations requiring online reporting of water diversions. Consistent with the Senate Bill, the State
Water Board has adopted regulations requiring annual reporting of water diversion and use under
permits and licenses (Annual Use Report), and developed a new online Report Management System
(RMS) as a component of the enhanced Water Right lnformation Management System (eWRlMS).
The regulation specifying annual permittee and licensee reporting requirements is codified at Tiile
23, Chapter 2.7, Article 2, sections 925 and 929 of the California Code of Regulations.

5. ln January 2016, the Division of Water Rights (Division) mailed out a notice to Permitee reminding
Permitee of the requirement to submit the 2015 Annual Use Report by June 30, 2016, as requireJ
pursuant to the California Code of Regulations and notifying Permitee that the 2015 Annual Use
Report must be filed online. The notice provided instructions on how to access the RMS system and
submit the 2015 Annual Use Report online and also notified Permitee to contact the Division by
phone or email with any questions regarding the new reporting process.

6. Permitee failed to submit the 2015 Annual Use Report online by the deadline, June 30, 2016.

7. On August 25,2016, the Division mailed out a deficiency letter requesting that the 2015 Annual Use
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Report be submitted within 30 days and warned of the potential for enforcement with monetary
penalties should the violation persist. As of November 28, 2016, 95 days after the date of the
August 25,2016,letter, Permitee has failed to submit their 2015 Annual Use Report to the Report
Management System.

PROPOSED CIV]L LIABILITY

California Water Code section 1846(a)(2) provides that the State Water Board may administratively
impose civil liability to any person or entity who violates a regulation or order adopted by the State
Water Board in an amount not to exceed $500 for each day in which the violation occurs.

9. As of November 28, 2016, Permitee has been in violation for 150 days. Based on the days of
violation described in the previous paragraph, the maximum liability for the violations alleged is
$75,000 (150 days at $500/day).

'10. ln determining the appropriate amount of a civil liability, California Water Code section 1055.3
requires that the State Water Board consider all relevant circumstances, including, but not limited to,
the extent of harm caused by the violation, the nature and persistence of the violation, the length of
time over which the violation occurs, and the corrective action, if any, taken by the violator.

11. ln this case, the 2015 Annual Use Report was due by June 30, 2016. Despite the January 2016
initial notification and August 25,2016 deficiency letter, Permitee to date has failed to submit the
2015 Annual Use Report. Failure to comply with the reporting requirements in a timely manner
harms the Division's ability to accurately track water diversions from the source and effectively
regulate the resources it is required to protect. Having taken into consideration all relevant
circumstances, including but not limited to the failure of Permitee to submit the 2015 Annual Use
Report, the harm of the missing Annual Report to the Division's effectiveness in regulating water
diversions, staff costs associated with pursuing compliance, together with the overall need to
preserve the integrity of the regulatory program, the Division recommends the imposition of $10,000
in administrative civil liability (Proposed Liability).

CONDITIONAL SETTLEMENT OFFER

12. To promote resolution of the alleged annual use filing violations and administrative efficiency, the
Division makes the following conditional settlement offer (Conditional Offer). Permitee can avoid
further enforcement action and settle the alleged failure to file annual use violation by agreeing to
comply with the terms of the Conditional Offer, provided below, as well as in the Acceptance of
Conditional Settlement Offer and Waiver of Right to Hearing or Reconsideration (Acceptance and
Waiver) enclosed hereto as Exhibit "A."

13. This Conditional Offer requires Permitee to pay an Expedited Payment Amount of $250, file the
Annual Use Report within 20 days of receipt of this complaint, and waive the right to a hearing and
reconsideration of the alleged violations. This Expedited Payment Amount is based on Permitee's
failure to comply to date, maximum amount of allowed diversion under the Permit along with staff
costs incurred in preparing the ACL complaint.

14. To accept the Conditional Offer, Permitee must:

a. Submit the 2015 annual use report online within p days of receipt of this eomplaint
b. Sign and return the Acceptance and Waiver within @ days of receipt of this complaint, and

c. Remit the Expedited Payment Amount within !Q days of receipt of this complaint.
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15. lf there are extenuating circumstances that Permitee would like to discuss, such as an inability to pay
the Expedited Payment Amount, then Permitee may contact Kathy Mrowka, Enforcement Section
Manager, with that information as soon as possible but no later than the 20 days from receipt of this
complaint.

RIGHT TO HEARING

16. Permitee may request a hearing on this matter before the State Water Board. Any such request for
hearing must be received or postmarked within 20 days of the date that this notice is received as
required by Water Code section 1055, subdivision (b).

17. lf Permitee requests a hearing, Permitee will have an opportunity to be heard and to contest the
allegations in this complaint and the imposition of an ACL by the State Water Board. lf a hearing is
requested, your hearing date will be one of the dates referenced in our included hearing notice. A
separate notice setting the specific time and place for the hearing will be mailed not less than
10 days before the hearing date. The Division may convene a settlement conference prior to
noticing a hearing date.

18. lf Permitee requests a hearing, the State Water Board will consider at the hearing whether to impose
the civil liability, and if so, whether to adjust the proposed liability within the amount authorized by
statute. Based on the evidence received at the hearing, the State Water Board may take any
appropriate action in accordance with sections 100, 275, and 1050 et seq. of the Water Code and/or
its responsibilities under the public trust doctrine. Any State Water Board order imposing an ACL
shall be final and effective upon issuance.

19. lf Permitee does not wish to request a hearing within 20 days of receipt of this complaint, Permitee
shall waive the right to a hearing and reconsideration of this matter, and electronically file the
necessary 2015 Annual Use Report and remit a cashier's check or money order for the Proposed
Liability set forth in paragraph '11 above, to:

State Water Resources Control Board
Division of Water Rights
Attn: Enforcement Section
P.O. Box 2000
Sacramento, CA 95812-2000

20. lf Permitee neither requests a hearing within 20 days of the date this complaint is received nor
accepts the Conditional Settlement Offer, then the State Water Board will issue an ACL Order and
seek recovery of the liability imposed as authorized by Water Code section 1055.4.

STATE WATER RESOURCES CONTROL BOARD

John O'Hagan, Assistant Deputy Director
Division of llater Rights

Dated: November 28, 2016

b-q*ot**
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EXHIBIT A

ACCEPTANCE OF CONDITIONAL SEfiLEMENT OFFER
AND WAIVER OF RIGHT TO HEARING AND RECONSIDERATION

FANDANGO LLC
Source: UNNAMED STREAM
County: SAN MATEO
License: 20758

By signing below and returning this Acceptance of Conditional Settlenrent Offcr and Waiver of
Right to Hearing and Reconsideration (Acceptance and Waiver) to the State Water Resources

Control Board (State Water Board), I"ANDANGO LLC, (Recipient) hereby accepts the conditional
settlement offer (Conditional Offe{ and waives the right to a hearing before the State Water Board
rcgarding the Administrative Civil Liability Cornplaint issued to Recipicnt (ACL Complaint). to
which this Acceptance and Waiver is attached. Additionally, the Recipient waives the right to
rcconsideration ol'any order adopting the settlement ag,reement. 'l'hese waived proceedings are the
venues through which the violations allcged in the ACL Complaint could be disputed.

Recipient understands that this Acceptance and Waiver waives thc Rccipient's right to contest the
allegations in the ACL Complaint and the civil liability amount lbr such violations.

Recipient agrees to perform the following within 20 days of receipt of the ACL Complaint:

a Pay administrative civil liability as authorized by California Water Code
section {846(a}(2), in the rum of 0250 (Expedited Payment Amount) by cashier's
check or by certified chack made payable to the 'Slate Water Regources Control
Boarf for deposit into the Water Rights Fund, which shall be deemed payment in full
of any civil liability pursuant to California Water Code section 1846(aX2) that otherwise
might be assessed for the violations described in the ACL Complaint.

Electronically file the necessary 2015 Annual Use Reporta

Recipient understands that failure to flulfill the above obligations and submit the signed Acceptance
and Waiver within 20 days of receipt ol'thc ACL Complaint shall render the Conditional Otlbr void.
If the Conditional Oll'er is deemed void duc to Recipient's non-performance, then the Assistant
Deputy Director lbr Water Rights will issue a linal ACL Order lor the amount of $10.000 for the
failure to file violation and shall seek recovcry.

Recipient understands that providing inconrplete data or data that are not true and conect to the best
of Recipient's knowledge could subjecl tlre Recipient to additionirl lincs and void thc settlement
agreement.

I{ecipient understancls that this Acceptancc and Waiver does not address or resolvc liability for any
violation that is not specillcally identified in the ACL Complaint. Once signed (executed) by
Recipient, the Acceptance and waiver shall be mailed to the following address:

Roc'A
c\\\(*. oobtqozqr,
e, 2-60. Co
z . zr'\? -14



AO292s7
Acceptance and Waiver

Page 2 of 2

Conditional Settlement Offer
State Water Resources Control Board

Division of Water Rights
Attention: Enforcement Unit

P.O. Box 2000
Sacramento, CA 9581 2-2000

Recipient understands that this Acceptance and Waiver is not final until it is approved by the State
Water Board or by the Deputy Director for Water Rights under delegated authority or by the
Assistant Deputy Director for Water Rights under redelegated authority,

I hereby affirm that I am duly authorized to act on behalf of and to bind the Recipient in the making
and giving of this Acceptance and Waiver.

/a /sr/22lL
Date

//,/rcru& 2, /t/tltE,t/
Printed or typed name

(Relationship to Recipient, if not Recipient)

Please return the completed Acceptence rnd Weiver by mail to the addrees ebove.

=.^ilt til, ', fi /t 
u{u

Signaturc

lfu cn.Fipf i u-(
Title
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State Water Resources Gontrol Board

November 28,2016 ln Reply Refer to:
BRC:1:545:4030593

Certified Mail No. 7OU-2510-0003-91 45-2045
Return Receipt Requested

FRIANT POWER AUTHORITY
c/o BILL R CARLISLE
P.O. BOX 279
DELANO, CA 93216

To Whom lt May Concern

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT FOR FAILURE TO FILE 2015 ANNUAL USE
REPORT UNDER PERMIT 20967 (APPLTCAT|ON A030593), D|VERSION OF WATER FROM
SAN JOAQUIN RIVER IN FRESNO COUNTY

This provides legal notice to FRIANT POWER AUTHORITY of the intent of the State Water
Board, Division of Water Rights (Division) to proceed with formal enforcement for Permitee's
failure to file the required 2015 annual use report (Annual Use Report) for the subject rights by
June 30, 2016. Permitee has 20 days from receipt of the enclosed Administrative Civil
Liability (ACL) Complaint to act. Therefore. this matter requires Permitee's immediate
attention.

VIOLATION DESCRIPTION :

Division records show that Permitee was notified on January 30, 2016 of the requirement to
submit the 2015 Annual Use Report electronically by June 30, 2016. Having not received the
2015 Annual Use Report by June 30, 2016, the Division mailed a deficiency letter on August 25,
2016 requiring Permitee to submit the 2015 Annual Use Report within 30 days. As of the date of
this letter, 95 days after the August 25,2016 deficiency letter was mailed, Permitee failed to
submit the 2015 Annual Use Report for the subject rights.

STATUTORY LIABILITY:

Title 23, Chapter 2.7, Article 2, Section 925 of the California Code of Regulations require annual
use reports to be filed by July 1't of the succeeding year for every water right Permit.

Water Code section 1846, subdivision (aX2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation
occurs. Water Code section 1846, subdivision (c) provides that civil liability may be imposed
administratively by the State Water Board pursuant to Water Code section 1055.

Frlrcra Mnncus, curn I Txours Howrno, ExEcurvE DTRECToR
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Accordingly, as of today's date, the maximum civil liability for which Permitee may be liable for
failing to submit the 2015 Annual Use Report is $75,000 (150 days at $500/day).

Based on Permitee's failure to comply with the legal requirements set forth above, I am hereby
issuing the enclosed ACL Complaint proposing that a liability of $10,000 be imposed for
Permitee's failure to file the 2015 Annual Use Reports. lf Permitee fails to respond to the ACL
Complaint in one of the manners discussed below within 20 days of receiving this notice, then
the State Water Board willissue a ACL Order and seek recovery of this proposed liability
amount as authorized by Water Code section 1055.4.

CONDITIONAL OFFER OF SETTLEMENT:

To promote resolution of the alleged 2015 Annual Use Report submittal violation, obtain
compliance with the annual use filing requirements, and promote administrative efficiency,
including avoiding the time and expense of holding a hearing, I am offering Permitee the
opportunity to accept a conditional settlement offer (Conditional Offer). This Conditional Offer,
as detailed in the Acceptance of Conditional Settlement Offer and Waiver of Right to Hearing
and Reconsideration (Acceptance and Waiver) enclosed as Exhibit "A" to the ACL Complaint,
provides that Permitee waive the right to a hearing and reconsideration of the violations alleged
in the ACL Complaint and avoid further formal enforcement by agreeing to pay an Expedited
Payment Amount of $3,500.

SUMMARY OF OPTIONS FOR RESPONDING TO ACL CO]UIPLAINT AND GONDITIONAL
OFFER OF SETTLEMENT:

ln summary, Permitee has two options in responding;

Accept the Conditional Offer by:
a. Signing the Acceptance and Waiver;
b. Electronically filing the necessary 2Q15 Annual Use Reports; and
c. Submitting the signed Acceptance and Waiver along with the Expedited Payment

Amount within 20 days of receiving the enclosed ACL Complaint. lf there are
extenuating circumstances that Permitee would like to discuss, such as an
inability to pay the Expedited Payment Amount, then Permitee can contact Kathy
Mrowka, Enforcement Section Manager at (916) 341-5363 with that information
as soon as possible, but no later than 20 days from receiving the enclosed ACL
Complaint; or

Submit a written request for hearing signed by, or on the behalf of, Permitee to the State
Water Board within 20 days of receiving the enclosed ACL Complaint.

lf Permitee does not respond with one of these two options, then the State Water Board will
issue a ACL Order seeking recovery of the $10,000 of liability proposed in the enclosed ACL
Complaint.

The Division's online reporting system can be accessed at http://www.waterboards.ca.gov/RMS
using the User lD and Password shown on the enclosed Confidential User lnformation Sheet.

2.

1.
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lf you have questions or need assistance with the reporting system, please contact the Division
at (916) 323-9393 or by email at: ewrims@waterboards.ca.gov.

Sincerely,

W^"N-k
Kathy Mrowka, Manager
Compliance and Enforcement Section
Division of Water Rights

Enclosures: 1) Administrative Civil Liability Complaint
2) Conditional Settlement Offer
3) Confidential User lnformation Sheet
4) Hearing lnformation Sheet



STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY

STATE WATER RESOURCES CONTROL BOARD

ADTVIINISTRATIVE CIVIL LIABILITY COMPLAINT

ln the Matter of Violation of Annual Reporting Requirements by

FRIANT POWER AUTHORIW
(Applicatlon 4030593, Perm it 20967)

SOURCE

COUNTY:

SAN JOAQUIN RIVER

FRESNO

YOU ARE HEREBY GIVEN NOTICE THAT:

1 FRIANT POWER AUTHORITY (refened to herein as Permitee) is alleged to have violated Title 23,
Chapter 2.7, Article 2, section 925 of the California Code of Regulations. Section 925 requires
annual use reports to be filed by July 1"t of the succeeding year for every water right Permit.

2. Water Code section 1846, subdivision (a)(2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation occurs.
Water Code section 1846, subdivision (c) provides that civil liability may be imposed administratively
by the State Water Board pursuant to Water Code section 1055.

3. Water Code section 1055, subdivision (a), provides that the Executive Director for the State Water
Board may issue a complaint to any person or entity to whom administrative civil liability (ACL) may
be imposed. On June 5,2A12, the Executive Director delegated this authority to the Deputy Director
for Water Rights. Pursuant to State Water Board Resolution 2012-0029, the Deputy Director for
Water Rights is authorized to issue an order imposing an ACL when a complaint has been issued
and no hearing has been requested within 20 days of receipt of the complaint. State Water Board
Resolution 2012-0029 also authorizes redelegation of this authority from the Deputy Director for
Water Rights to the Assistant Deputy Director for Water Rights. This authority has been
redelegated.

ALLEGATIONS

4. Senate Bill X7-8, which was signed into law in 2009, authorized the State Water Board to adopt
regulations requiring online reporting of water diversions. Consistent with the Senate Bill, the State
Water Board has adopted regulations requiring annual reporting of water diversion and use under
permits and licenses (Annual Use Report), and developed a new online Report Management System
(RMS) as a component of the enhanced Water Right lnformation Management System (eWRlMS).
The regulation specifying annual permittee and licensee reporting requirements is codified at Title
23, Chapter 2.7, Article 2, seclions 925 and 929 of the California Code of Regulations.

5. ln January 2016, the Division of Water Rights (Division) mailed out a notice to Permitee reminding
Permitee of the requirement to submit the 2015 Annual Use Report by June 30, 2016, as required
pursuant to the California Code of Regulations and notifying Permitee that the 2015 Annual Use
Report must be filed online. The notice provided instructions on how to access the RMS system and
submit the 2015 Annual Use Report online and also notified Permitee to contact the Division by
phone or email with any questions regarding the new reporting process.

6. Permitee failed to submit the 2015 Annual Use Report online by the deadline, June 30, 2016.

7 . On August 25,2016, the Division mailed out a deficiency letter requesting that the 2015 Annual Use

Record lD:545
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Report be submitted within 30 days and warned of the potential for enforcement with monetary
penalties should the violation persist. As of November 28, 2016, 95 days after the date of the
August 25,2016,letter, Permitee has failed to submit their 2015 Annual Use Report to the Report
Management System.

PROPOSED CIVIL LIABILITY

8. California Water Code section 1846(a)(2) provides that the State Water Board may administratively
impose civil liability to any person or entity who violates a regulation or order adopted by the State
Water Board in an amount not to exceed $500 for each day in which the violation occurs.

9. As of November 28, 2016, Permitee has been in violation for 150 days. Based on the days of
violation described in the previous parErgraph, the maximum liability for the violations alleged is

$75,000 (150 days at $500iday).

10. ln determining the appropriate amount of a civil liability, California Water Code section 1055.3
requires that the State Water Board consider all relevant circumstances, including, but not limited to,
the extent of harm caused by the violation, the nature and persistence of the violation, the length of
time over which the violation occurs, and the corrective action, if any, taken by the violator.

11. ln this case, the 2015 Annual Use Report was due by June 30, 2016. Despite the January 2016
initial notification and August 25,2016 deficiency letter, Permitee to date has failed to submit the
2015 Annual Use Report. Failure to comply with the reporting requirements in a timely manner
harms the Divisisn's ability to accurately track water diversions from the source and effectively
regulate the resources it is required to protect. Having taken into consideration all relevant
circumstances, including but not limited to the failure of Permitee to submit the 2015 Annual Use
Report, the harm of the missing Annual Report to the Division's effectiveness in regulating water '

diversions, staff costs associated with pursuing compliance, together with the overall need to
preserve the integrity of the regulatory program, the Division recommends the imposition of $10,000
in administrative civil liability (Proposed Liability).

CONDITIONAL SETTLEMENT OFFER

12. To promote resolution of the alleged annual use filing violations and administrative efficiency, the
Division makes the following conditional settlement offer (Conditional Offer). Permitee can avoid
further enforcement action and settle the alleged failure to file annual use violation by agreeing to
comply with the terms of the Conditional Offer, provided below, as well as in the Acceptance of
Conditional Settlement Offer and Waiver of Right to Hearing or Reconsideration (Acceptance and
Waiver) enclosed hereto as Exhibit'A.'

13. This Conditional Offer requires Permitee to pay an Expedited Payment Amount of $3,500, file the
Annual Use Report within 20 days of receipt of this complaint, and waive the right to a hearing and
reconsideration of the alleged violations. This Expedited Payment Amount is based on Permitee's
failure to comply to date, maximum amount of allowed diversion under the Permit along with staff
costs incurred in preparing the ACL complaint.

14. To accept the Conditional Offer, Permitee must:

a. Submit the 2015 annual use report online within 20 days of receipt of this complaint
b. Sign and return the Acceptance and Waiver within p days of receipt of this complaint, and
c. Remit the Expedited Payment Amount within !Q days of receipt of this complaint.
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15. lf there are extenuating circumstances that Permitee would like to discuss, such as an inability to pay
the Expedited Payment Amount, then Permitee may contact Kathy Mrowka, Enforcement Section
Manager, with that information as soon as possible but no later than the 20 days from receipt of this
complaint.

RIGHT TO HEARING

16. Permitee may request a hearing on this matter before the State Water Board. Any such request for
hearing must be received or postmarked within 20 days of the date that this notice is received as
required by Water Code section 1055, subdivision (b).

17. lf Permitee requests a hearing, Permitee will have an opportunity to be heard and to contest the
allegations in this complaint and the imposition of an ACL by the State Water Board. lf a hearing is
requested, your hearing date will be one of the dates referenced in our included hearing notice. A
separate notice setting the specific time and place for the hearing will be mailed not less than
10 days before the hearing date. The Division may convene a settlement conference prior to
noticing a hearing date.

18. lf Permitee requests a hearing, the State Water Board will consider at the hearing whether to impose
the civil liability, and if so, whether to adjust the proposed liability within the amount authorized by
statute. Based on the evidence received at the hearing, the State Water Board may take any
appropriate action in accordance with sections 100,275, and 1050 et seq. of the Water Code and/or
its responsibilities under the public trust doctrine. Any State Water Board order imposing an ACL
shall be final and effective upon issuance.

19. lf Permitee does not wish to request a hearing within 20 days of receipt of this complaint, Permitee
shall waive the right to a hearing and reconsideration of this matter, and electronically file the
necessary 2015 Annual Use Report and remit a cashier's check or money order for the Proposed
Liability set forth in paragraph 11 above, to:

State Water Resources Control Board
Division of Water Rights
Attn: Enforcement Section
P.O. Box 2000
Sacramento, CA 95812-2000

20. lf Permitee neither requests a hearing within 20 days of the date this complaint is received nor
accepts the Conditional Settlement Offer, then the State Water Board will issue an ACL Order and
seek recovery of the liability imposed as authorized by Water Code section 1055.4.

STATE WATER RESOURCES CONTROL BOARD

o)

John O'Hagan, Assistant Deputy Director
Division of llater Rights

Dated: November 28, 2016

%*
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EXHIBIT A

ACCEPTANGE OF CONDITIONAL SETTLEMENT OFFER
AND WAIVER OF RIGHT TO HEARING AND REGONSIDERATION

FRIANT POWER AUTHORIry
Source: SAN JOAQUIN RIVER
Gounty: FRESNO
License: 20967

qi
By signing below and retuming this Acceptance of Conditional Settlement Offer and Waivqr of t,
Right to Hearing and Reconsideration (Acceptance and Waive$ to the State Water Resources
Control Board (State Water Board), FRIANT'POWER AUTHORITY, (Reoipient) hereby accepts
the conditional settlement offer (Conditional Offer) and waives the right to a hearing before the State
Water Board regarding the Administrative Civil Liability Complaint issued to Recipient (ACL
Complaint), to which this Acceptance and Waiver is attached. Additionally, the Recipient waives
the right to reconsideration of any ordel adopting the settlement agrcement. These waived
proceedings arc the vellues tfuough which the violations alleged in the ACL Cornplaint sould be
disputed,

Recipient understands that this Acoeptance and Waiver waives the Recipient's right to contest the
allegations in the ACL Complaint and the civil liability amount for such violations.

Recipient agrees to perform the following within 20 days of receipt of the ACL Gomplaint:

. Pay administrative civil liability as authorized by California Water Gode

. section 1846(a)(2), in the sum of $3500 (Expedited Payment Amount) by cashierfs
check or by certified check made payable to the 'State Water Resources Control
Board" for deposlt into tho Water Rights Fund, which shall be deemed payment in full
of any civil liability pursuant to California Water Code section 1846(a)(2) that otherwise
might be assessed for the violations described in the ACL Complaint,

r Electronically file the nece$sary 2015 Annual Use Report.

Reoipient undsrstands that failure to fulfill the above obligatioris and submit the signed Acceptance
and Waiver within 20 days of receipt of the ApL Complaint shall render the Conditional Offer void,
If the Conditional Offer is deemed void due to Recipient's non-perfolmance, then the Assistant
Deputy Director for Water Rights will issue a final ACt OrAer ior the amount of $10,000 for the
failure to file violation and shall seek recovery.

Recipient understands that providing incomplete data or data that ale not true and conect to the best
of Recipient's lcnowledge could subject the Recipient to additional fines and void the settlement
agreement.

Recipient underctands that this Acceptance and Waiver does not address or rcsolve liability for any
violation that is not specifically identified'in the ACL Complaint, Once signed (executed)-by
Recipient the Acceptance and Waiver shall be mailed to the following addr.ess:
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Conditional Settlement Offer
State Water Resources Control Board

Division of Water Rights
Attention: Enforcement Unit

P,O. Box 2000
Sacramento, CA 958 12-2000

Recipient underctands that this Acceptance and Waiver is not fural until it is approved by the State
Water Board or by the Deputy Director for Water Rights under delegated authority or by the
Assistant Deputy Director for Water Rights under redelegated authority,

I am duly authorized to act on behalf of and to bind the Recipient in the making
and Waiver.

t2t27lL6

Signature Date

Etic R. Quinley

Print'bd or typed name

General Mdnafier, Friant Power Authority

Title

Please return the completed Acceptance and Waiver by mail to the address above.

and giving of this
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State Water Resources Gontrol Board

November 28,2016 ln Reply Refer to.
BRC:1:551:A031186

Certified Mail No. 7004-2510-0003-91 45-21 06
Return Receipt Requested

FRIANT POWER AUTHORITY
c/o BILL R CARLISLE
P.O. BOX 279
DELANO, CA 93216

To Whom lt May Concern

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT FOR FAILURE TO FILE 2015 ANNUAL USE
REPORT UNDER PERMTT 21126 (APPLTCATTON A031186), DTVERSTON OF WATER FROM
SAN JOAQUIN RIVER IN FRESNO COUNTY

This provides legal notice to FRIANT PO\A/ER AUTHORITY of the intent of the State Water
Board, Division of Water Rights (Division) to proceed with formal enforcement for Permitee's
failure to file the required 2015 annual use report (Annual Use Report) for the subject rights by
June 30, 2016. Permitee has 20 days from receipt of the enclosed Administrative Civil
Liability (ACL) Complaint to act. Therefore, this matter requires Permitee's immediate
attention.

VIOLATION DESCR!PTION :

Division records show that Permitee was notified on January 30, 2016 of the requirement to
submit the 2015 Annual Use Report electronically by June 30, 2016. Having not received the
2015 Annual Use Report by June 30, 2016, the Division mailed a deficiency letter on August 25,
2016 requiring Permitee to submit the 2015 Annual Use Report within 30 days. As of the date of
this letter, 95 days after the August 25,2016 deficiency letter was mailed, Permitee failed to
submit the 2015 Annual Use Report for the subject rights.

STATUTORY LIABILITY:

Title 23, Chapter 2.7, Article 2, Section 925 of the California Code of Regulations require annual
use reports to be filed by July 1"t of the succeeding year for every water right Permit.

Water Code section 1846, subdivision (aX2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation
occurs. Water Code section 1846, subdivision (c) provides that civil liability may be imposed
administratively by the State Water Board pursuant to Water Code section 1055.

Frrrcn Mancus, cxlrn I Txoues HowAFD, ExEcurrvE DlREcroR
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FRIANT POWER AUTHORITY Page 2

Accordingly, as of today's date, the maximum civil liability for which Permitee may be liable for
failing to submit the 2015 Annual Use Report is $75,000 (150 days at $500/day).

Based on Permitee's failure to comply with the legal requirements set forth above, I am hereby
issuing the enclosed ACL Complaint proposing that a liability of $10,000 be imposed for
Permitee's failure to file the 2015 Annual Use Reports. lf Permitee fails to respond to the ACL
Complaint in one of the manners discussed below within 20 days of receiving this notice, then
the State Water Board will issue a ACL Order and seek recovery of this proposed liability
amount as authorized by Water Code section 1055.4.

CONDITIONAL OFFER OF SETTLEMENT

To promote resolution of the alleged 2015 Annual Use Report submittal violation, obtain
compliance with the annual us€ filing requirements, and promote administrative efficiency,
including avoiding the time and expense of holding a hearing, I am offering Permitee the
opportunity to accept a conditional settlement offer (Conditional Offer). This Gonditional Offer,
as detailed in the Acceptance of Conditional Settlement Offer and Waiver of Right to Hearing
and Reconsideration (Acceptance and Waiver) enclosed as Exhibit "A" to the ACL Complaint,
provides that Permitee waive the right to a hearing and reconsideration of the violations alleged
in the ACL Complaint and avoid further formal enforcement by agreeing to pay an Expedited
Payment Amount of $3,500.

SUMMARY OF OPTIONS FOR RESPONDING TO ACL COMPLAINT AND CONDITIONAL
OFFER OF SETTLEMENT:

ln summary, Permitee has two options in responding

Accept the Conditional Offer by:
a. Signing the Acceptance and Waiver;
b. Electronically filing the necessary 2015 Annual Use Reports; and
c. Submitting the signed Acceptance and Waiver along with the Expedited Payment

Amount within 20 days of receiving the enclosed ACL Complaint. lf there are
extenuating circumstances that Permitee would like to discuss, such as an
inability to pay the Expedited Payment Amount, then Permitee can contact Kathy
Mrowka, Enforcement Section Manager at (916) 341-5363 with that information
as soon as possible, but no later than 20 days from receiving the enclosed ACL
Complaint; or

Submit a written request for hearing signed by, or on the behalf of, Permitee to the State
Water Board within 20 days of receiving the enclosed ACL Complaint.

lf Permitee does not respond with one of these two options, then the State Water Board will
issue a ACL Order seeking recovery of the $10,000 of liability proposed in the enclosed ACL
Complaint.

The Division's online reporting system can be accessed at http://www.waterboards.ca.gov/RMS
using the User lD and Password shown on the enclosed Confidential User lnformation Sheet.

1

2.



FRIANT POWER AUTHORITY Page 3

lf you have questions or need assistance with the reporting system, please contact the Division
at (916) 323-9393 or by email at: ewrims@waterboards.ca.gov.

Sincerely,

1,$n"*\-k
Kathy Mrowka, Manager
Compliance and Enforcement Section
Division of Water Rights

Enclosures: 1) Administrative Civil Liability Complaint
2) Conditional Settlement Offer
3) Confidential User lnformation Sheet
4) Hearing lnformation Sheet



STATE OF CALIFORNIA
CALIFORN IA ENVIRONMENTAL PROTECTION AGENCY

STATE WATER RESOURCES CONTROL BOARD

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT

ln the Matter of Violation of Annual Reporting Requirements by

FRIANT POWER AUTHORITY
(Application A,031't 86, Permlt 21 126')

SOURCE:

COUNTY:

SAN JOAQUIN RIVER

FRESNO

YOU ARE HEREBY GIVEN NOTICE THAT:

1 FRIANT POWER AUTHORITY (referred to herein as Permitee) is alleged to have violated Title 23,
Chapter 2.7, Article 2, section 925 of the California Code of Regulations. Section 925 requires
annual use reports to be filed by July 1"t of the succeeding year for every water right Permit.

3

2. Water Code section 1846, subdivision (aX2), provides that the State Water Board may
administratively impose civil liability to any person or entity who violates a regulation or order
adopted by the State Water Board not to exceed $500 for each day in which the violation occurs.
Water Code section 1846, subdivision (c) provides that civil liability may be imposed administratively
by the State Water Board pursuant to Water Code section 1055.

Water Code section 1055, subdivision (a), provides that the Executive Director for the State Water
Board may issue a complaint to any person or entity to whom administrative civil liability (ACL) may
be imposed. On June 5,2012, the Executive Director delegated this authority to the Deputy Director
for Water Rights. Pursuant to State Water Board Resolution 2012-0029, the Deputy Director for
Water Rights is authorized to issue an order imposing an ACL when a complaint has been issued
and no hearing has been requested within 20 days of receipt of the complaint. State Water Board
Resolution 2012-0029 also authorizes redelegation of this authority from the Deputy Director for
Water Rights to the Assistant Deputy Director for Water Rights. This authority has been
redelegated.

ALLEGATIONS

4. Senate Bill X7-8, which was signed into law in 2009, authorized the State Water Board to adopt
regulations requiring online reporting of water diversions. Consistent with the Senate Bill, the State
Water Board has adopted regulations requiring annual reporting of water diversion and use under
permits and licenses (Annual Use Report), 6nd developed a new online Report Management System
(RMS) as a component of the enhanced Water Right lnformation Management System (eWRlMS).
The regulation specifying annual permittee and licensee reporting requirements is codified at Title
23, Chapter 2.7, Arlicle 2, sections 925 and 929 of the California Code of Regulations.

5. ln January 2016, the Division of Water Rights (Division) mailed out a notice to Permitee reminding
Permitee of the requirement to submit the 2015 Annual Use Report by June 30, 2016, as required
pursuant to the California Code of Regulations and notifuing Permitee that the 2015 Annual Use
Report must be filed online. The notice provided instructions on how to access the RMS system and
submit the 2015 Annual Use Report online and also notified Permitee to contact the Division by
phone or email with any questions regarding the new reporting process.

6. Permitee failed to submit the 2015 Annual Use Report online by the deadline, June 30, 2016.

7. On August 25,2016, the Division mailed out a deficiency letter requesting that the 2015 Annual Use

Record lD: 551
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Report be submitted within 30 days and warned of the potential for enforcement with monetary
penalties should the violation persist. As of November 28, 2016, 95 days after the date of the
August 25, 2016,letter, Permitee has failed to submit their 2015 Annual Use Report to the Report
Management System.

PROPOSED CIVIL LIABILITY

California Water Code section 1846(aX2) provides that the State Water Board may administratively
impose civil liability to any person or entity who violates a regulation or order adopted by the State
Water Board in an amount not to exceed $500 for each day in which the violation occurs.

9. As of November 28, 2016, Permitee has been in violation for 150 days. Based on the days of
violation described in the previous paragraph, the maximum liability for the violations alleged is
$75,000 (150 days at $500/day).

10. ln determining the appropriate amount of a civil liability, California Water Code section 1055.3
requires that the State Water Board consider all relevant circumstances, including, but not limited to,
the extent of harm caused by the violation, the nature and persistence of the violation, the length of
time ever which the violation occurs, and the corrective action, if any, taken by the violator.

11. ln this case, the 2015 Annual Use Report was due by June 30, 2016. Despite the January 2016
initial notification and August 25,2016 deficiency letter, Permitee to date has failed to submit the
2015 Annual Use Report. Failure to comply with the reporting requirements in a timely manner
harms the Division's ability to accurately track water diversions from the source and effectively
regulate the resources it is required to protect. Having taken into consideration all relevant
circumstances, including but not limited to the failure of Permitee to submit the 2015 Annual Use
Report, the harm of the missing Annual Report to the Division's effectiveness in regulating water
diversions, staff costs associated with pursuing compliance, together with the overall need to
preserve the integrity of the regulatory program, the Division recommends the imposition of $10,000
in administrative civil liability (Proposed Liability).

CONDITIONAL SETTLEMENT OFFER

12. To promote resolution of the alleged annual use filing violations and administrative efficiency, the
Division makes the following conditional settlement offer (Conditional Offer). Permitee can avoid
further enforcement action and settle the alleged failure to file annual use violation by agreeing to
comply with the terms of the Conditional Offer, provided below, as well as in the Acceptance of
Conditional Seftlement Offer and Waiver of Right to Hearing or Reconsideration (Acceptance and
Waiver) enclosed hereto as Exhibit "A."

13. This Conditional Offer requires Permitee to pay an Expedited Payment Amount of $3,500, file the
Annual Use Report within 20 days of receipt of this complaint, and waive the right to a hearing and
reconsideration of the alleged violations. This Expedited Payment Amount is based on Permitee's
failure to comply to date, maximum amount of allowed diversion under the Permit along with staff
costs incurred in preparing the ACL complaint.

14. To accept the Conditional Offer, Permitee must:

a. Submit the 2015 annual use report online within @ days of receipt of this complaint
b. Sign and return the Acceptance and Waiver within 20 days of receipt of this complaint, and
c. Remit the Expedited Payment Amount within !Q days of receipt of this complaint.
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15. lf there are extenuating circumstances that Permitee would like to discuss, such as an inability to pay
the Expedited Payment Amount, then Permitee may contact Kathy Mrowka, Enforcement Section
Manager, with that information as soon as possible but no later than the 20 days from receipt of this
complaint.

RIGHT TO HEARING

16. Permitee may request a hearing on this matter before the State Water Board. Any such request for
hearing must be received or postmarked within 20 days of the date that this notice is received as
required by Water Code section 1055, subdivision (b).

17. lf Permitee requests a hearing, Permitee will have an opportunity to be heard and to contest the
allegations in this complaint and the imposition of an ACL by the State Water Board. lf a hearing is
requested, your hearing date will be one of the dates referenced in our included hearing notice. A
separate notice setting the specific time and place for the hearing will be mailed not less than
10 days before the hearing date. The Division may convene a settlement conference prior to
noticing a hearing date.

18. lf Permitee requests a hearing, the State Water Board will consider at the hearing whether to impose
the civil liability, and if so, whether to adjust the proposed liability within the amount authorized by
statute. Based on the evidence received at the hearing, the State Water Board may take any
appropriate action in accordance with sections 1OO, 275, and 1050 et seq. of the Water Code and/or
its responsibilities under the public trust doctrine. Any State Water Board order imposing an ACL
shall be final and effective upon issuance.

19. lf Permitee does not wish to request a hearing within 20 days of receipt of this complaint, Permitee
shall waive the right to a hearing and reconsideration of this matter, and electronically file the
necessary 2015 Annual Use Report and remit a cashier's check or money order for the Proposed
Liability set forth in paragraph 11 above, to:

State Water Resources Control Board
Division of Water Rights
Attn: Enforcement Section
P.O. Box 2000
Sacramento, CA 95812-2000

20. lf Permitee neither requests a hearing within 20 days of the date this complaint is received nor
accepts the Conditional Settlement Otfer, then the State Water Board will issue an ACL Order and
seek recovery of the liability imposed as authorized by Water Code section 1055.4.

STATE WATER RESOURCES CONTROL BOARD

b-q-o,%,*
John O'Hagan, Assislant Deputy Director
Division of lllater Rights

Dated: November 28, 2016



EXHIBIT A

ACCEPTANCE OF CONDITIONAL SETTLEMENT OFFER
AND WAIVER OF RIGHT TO HEARING AND RECONSIDERATION

Record:551
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r.)6FRIANT POWER AUTHORIry
Source: SAN JOAQUIN RTVER
County: FRESNO
License: 21126
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By signing below and returning this Acceptance of Conditional Settlement Offer and Waiv"r oi'
\!sht to Hearing and Reconsideration (Accepfance and Waiver) to the State Water Resources
control Board (state watel Board), FRIANT PowER AUTHORITY, (Recipient) hereby accepts
the conditional settlement offer (Conditional Offe$ and waives the rigii to a hear.in! before the State
water Board regarding the Administrative civil Liability complaiqt i-ssued to Reciiient (ACL
Complaint), to which this Acceptance and Waiver is attached, 

'Additionally, 
the Recipient waives

the right to reconsidetation of any order adopting the.settlement agreement. These waived
ploceedings afe the venues ttuougli whioh the violations alleged in tfre eCI, Complaint could be
disputed,

Recipient understands that this Acceptance and Waiver waives the Recipient,s right to contest the
allegations in the ACL Complaint and the civil liability amount for such vi6lation's.

Recipient agrees to perform the following within 20 days of receipt of the ACL Complaint;

' Pay adminlstratlve civil liabllity as authorized by Cailfornia Water Code
secti.on 1846(a)(2), in the sum of $3500 (Expedited Payment Amount) by cashie/s
ghec[.o1by certified check made payable to the'State Water Resources'Cohtrol
B_oard' for deposit into the Watgr Righls Fund, which shall be deemed paymeni in fuff
of.any civll liability pursuant to california Water code section 1846(a)i2l inrt oii,lrwi.e

. might be assessed for the violations described in the ACL complaiiri,'

Etectronically file the necess ary Z}liAnnuat Use Report

Recipient understands that failure to fuIfill the above obligations and submit the signed Acceptance .
and lVaiver within Z}-days of receipt of the ACL Comptaint sfr*l render the Condi"tion'al Offer void.
If the Conditional Offer is deemed void due to Recipient's non-perfolmance, then the Assistant
Deputy Director fol Water Rights will issue a final ACL Order ior.the amount of $'10,000 for the
failure to file violation and shall seek recovery.

Recipient understands that providing incomplete data or data that are not true and co*ect to the best
of Recipient's knowledge could subject the Recipient to additional fines il ,"td tt e setttement
agreement.

Recipient understands that this Acceptance and Waiver does not addrcss br resolve liability for anyvioiation that is not specifically identified in-the ACL Complaint. Once signed (executed) by
Recipient, the Acceptance and Waiver shall be mailed to the following addlesst
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Acceptance and Waiver
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Recipient understands that this Acceptance and Waiver is not iinal until it is apprnved by the State

Water Board or by the Deputy Director for Water Rights undet delegated authority or by [he
Assistant Deputy Director fo1'Water Rights under redelegated authority,

I hereby aflirm that I am duiy authorized to act on behalf of and to bind the Recipient in the making
and giving of this and Waiver,

r 12127116

Date

Eric R. Quinley
Pdnted or typed name

General Manager, Friant Power Authority

Title

(Relationship to Recipient, if not Recipient)

Please return the completed Acceptance and Waiver by mail to the address abbve.

6

Water Resounces
Division of Water Rights

Enforcement
2000

cA 95812-2000
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