





demand, historical use and historical practices when setting policy for administering the
river. All river users share _the cosfs of the facilities and operations required to move the
water along the system. The first point users also share amongst themselves the costs of -
measuring and reporting.12

D. North Kern

North Kern was formed in 1935. In 1950, it undertook to dex}elop its water supply
system. As part of this project, North Kern acquifed water :n'ghts in 1952 from several
holders of pre-1914 appropriative rights, somé‘ of which were and remain subject to the
'MHA and the Shaw Decree.13 North Kern assessed its water supplies based on its paper
entitlements as well as upon tﬁe histoﬁc availability of release water. North Kern then
- made substantiél investments in its water storage and delivery syéfems. Since 1968, the
land within the North Kern district has been fully developed for agricultural purposes.
| From 1954 to 1996, North Kern used an average of 1.67,000 afy of Kern River
water, Qf which 92,000 came from its own péper entitlement4 énd the rest, an average of

66,000 acre feet, from release water of which, 95 percent, or an average of 63,000 acre

12 Currently, half the cost of operations and facilities is borne by the first point users
and half is borne by the second point users. Reporting costs are divided in thirds -- one-
third paid by Kern Delta, one-third by North Kern and one-third by Bakersfield.

13 North Kern holds the following paper entitlements to water under the MHA/Shaw
Decree: James (1st), Anderson (1st), Meacham, Plunkett, J oyce, Johnson, Pioneer (1st),
Beardsley (1st) (30 percent), Anderson (2d), James & Dixon, McCaffrey, McCord (51
percent), Calloway (80 percent), Railroad (80 percent), James (2d), Pioneer (Zd)
Beardsley (2d) (30 percent)..

14 North Kern has used its filll entitlement every year but one. North Kern'’s use of
release water has not caused any problem for Bakersfield, which has sufficient water to
meet its current needs.



feet, was from Kern Delta or its predecessors.!® ‘Obviously, the amdunt of release water
‘used by North Kem varied substantially from month to month and'seaé on to seasomn.
| E. Bakersfield

In April of 1976, Bakersfield acquired, from Tenneco West, séveral of the
appfopriated water rights identified in the MHA and thé Shaw Decree.16 The Kem River
is an important water source for the city. Bakersfield works in close cooperation with the
other MHA parties in managing the entitlements; especially in its present role as river
adnﬁniétrator. , v

In June 1976,.Bakersﬁeld17 séld to Kern Delta certain of the Tenneco water rights
and canal facilities. The rights conveyed included the Kern Island 300 cfs priority, were
transferred by quitclaim deed, and were described as “whatever they may be.” Both
. parties were aware of the history of the river, the historical practices and the gbveming
agreements. Both parties were also aware that the enﬁtlément acquired by Kerﬁ Delta
historically had not been put to full use. The purchase agreement was made subject to the

MHA and Shaw Decree, as well as to other agreements govemiﬁg the river. The rights

The experts testifying at trial each selected their own time period for purposes of
calculating annual averages, excluding or including wet years or dry years or taking other
factors into account. Their respective numbers diverged accordingly.

15

16 The contract between Bakersfield and Tenneco described the Kern Island rights .
and their relationship to the MHA and the Shaw Decree as follows: “said rights are -
known and identified by the names used herein, and have certain priority dates, priorities
and quantities. Said priority dates, priorities and quantities are more particularly-
described in the [MHA] of 1888, ... and subsequent amendments thereto and were
interpreted in the Shaw decree of 1900 ..., and the acquisition herein of said water rights
is intended to include said priority dates, priorities and quantities enumerated in said
documents.” .

17 Bakersfield holds paper entitlements to the following rights: Kern River Conduit,
Castro, South Fork, Beardsley (1st) (70 percent), Wilson, McCord (49 percent), Calloway
(20 percent), Railroad (20 percent), and Beardsley (2d) (70 percent). '
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were conveyed “subject to the legal coﬁsequences, if any, of the actual administration of
said agreements, documents and decrees ....”} At the time of the sale, Bakersfield knew
that North Kern took a substantial portion of the water released by Kern Island and its
Successors.

F. Release Water

As Both the MHA and the Shaw Decree reflect, each.day_ the use of the river water
begins with the Kern Delta, which now holds the forfner Kern Island entitlement. Kem
Delta’s decision to either use or release some or all of its entitlement sets the amount
available each day for use by junior right holders. The daily amount released by all first
point users is governed by the amount of water available in the river!® and the amount of
water requested by more senior right helders, vbe'g‘inm'ng with Kern Delta. Each
subsequent user either uses or releases water based on the amoﬁnt of water available to it
and its particular needs for the day. Thus, each subsequent right holder makes its own
deeisions based on the daily decisions of more senior right holders, subject always to the
amount of water provided by the river itself, in accordance With the historical practices.

Release water is not recorded or treated as a transfer or sale to junior Iight holders.
Release water is not ordered and cannot be used until it is relinquished each day by a
more senior right holder. Most of Kern Delta’s release water is generated during the
winter when Kern Delta historically has not had a use for all the available water by
| reason.of low crop demands, the lack of spreading19 facilities, the significant use of

ground water instead of river water for irrigation by farmers in the district, or other

18 For example, even though Kern Delta’s paper entitlement is 300 efs the river’s
natural flow might be less on any given day in any given year.

19 Spreading consists of flooding fallow land with excess water for the purpose of
recharging the underlying ground water basin. ‘
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factbrs. Both Kern Delta and North Kern have lesser irrigation needs in the winter, but
North Kern has an established spreading practice. o

During the period from 1954 to 1976, the pgedecessors in interest to Kern Delta
released an average of 87,000 acre feet of water to the river each year, primarily during
the winter months. This use was less than the full MHA entitlement. Ninety percent of
all the release Watér in the river originated with Kern Delta. Although that figure has
increased since 1976, Kern Delta éurrently does not have a demand for more then
200,000 afy on average; this number would be higher if Kern Delta constructed spreading
facilities. | |

After acquiring the water rights from Bakersfield, Kern Delta made public its
intention to increase diversions in éxcess of its historical use. Both Bakersficld and
North Kern objected to any diversion beyond Kern Delta’s historical use. Despite these
objections, and sincé 1981, Kern Delta has consistently diverted and used more Kern
River water than did its predecessors. Kern Delta’s expert compared Kern Delta’s use

with that of its predecessors as follows:

Year , Actual Entitlement | Use Release
1968-1976 ' _ - _
Pre-Kem Delta | 290,277 afy 163,370 afy 87,000 afy
1981-1994 - |
Post-Kem Delta 250,498 afy 182,175 afy 68,000 afy

The increase in use necessarily has reduced the amount .of release water available
-to junior right holders. From 1977 to 1996, the period following Kern Delta’s acquisition
of the rights, approximately 52,000 acre feet of release water was available to North
Kem, an amount iess than what was available both before 1977 and historicallj.

G. SWRCB

The SWRCB declared in 1964 that the waters of the Kern River were fully
appropriated. (SWRCB decision No. 1196.) Asa result, the SWRCB will not consider
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application for an appropriative right to the waters of the Kern River unless the
application is accompanied by a study showing unappropriated waters are available. The
decision was reaffirmed in 1989. Anticipating that the trial court might find that some of
Kern Delta’s rights had been forfeited, the parties petitioned for the appropriation of any
such forfeited water. These applications are currently pending before the SWRCB, which
has deferred any action until the conclusion of this litigation.20

" H. Key Findings of the Trial Court

' The trial court made numerous findings in its statement of decision. Many are not
challenged by any party on this.appeal, such as the trial court’s decision that North Kern
failed to prove its contentions that Kern Delta had abandoned its rights and that Norﬁh
Kern had acqulred a portlon of Kern Delta’s water right by prescription, inverse
condemnation or an mtervenmg pubhc use. Bakersfield has not appealed from the trial
court’s adverse ruling on Bakersfield’s cross-complaint for damages against Kern Delta
for breach of contract. | |

In deﬁning the water rights held by the parties, the trial court found:

1. The water rights in question are appropriative rights, not contractual
rights. The MHA did not create water rights, but merely confirmed the

rights held at the time of the agreement. The agreement alsc was never
intended to and did not remove any right held outside the purview of
California water law.

2. The Shaw Decree also did not create any rights, but merely confirmed
and allocated the rights already obtained by appropriation. The Shaw
Decree eliminated any need to perfect the appropriative rights because it
confirmed a given quantity to each right holder.

20 Kern Delta has asked this court to take judicial notice of a letter from the SWRCB
dated October 8, 1999, which expresses SWRCB’s decision to defer action on the
petitions while this case is pending. We grant the request.
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3. The rights held by the parties are appropriative and not riparian because
the South Fork of the Kern River, the watercourse involved in Kern Delta’s
riparian claim, ceased to be a natural waterway in 1868.

4. North Kern did not purchase any.release water in 1952. A fair reading
of the 1952 purchase agreement discloses no guarantee of any specific
. quantity of water.

5. The 1976 Bakersfield/Kern Delta agreement for the sale of water rights
was not ambiguous -- Bakersfield only sold the water rights it had
“whatever they may be” and the sale was subject to the actual .
’ adrmmstrauon of the water under the MHA and the Shaw Decree.

As to the administration of the river, particularly the practice of releasing water to

junior appropriators, the trial court found:

1. Kern Delta holds the first priority right, through its predecessor Kern
Island, to divert and appropriate from the Kern River 300 cfs daily. The
entitlements established by the Shaw Decree are calculated on a daily basis.

2. The historical practice was to release water to the river Whenever there
was, on any given day, a surplus above the actual demand of the particular
right holder, which water was available for use by junior right holders
having a demand for the water on that day. All parties understood that the
release of any quantity of water on a given day was available on that day
only and that each day on the river is a “new” one for purpose of
‘calculating release water.

3. Use of release water was at all times permissive, without formalization,
prior communication, acknowledgement or transfer agreement. There

- existed historically “cooperation and consent” among the first point users
with respect to the practice of releasing water and the use of released water.

4. Release water is not addressed directly in either the Shaw Decree or the
MHA.

5. The existing system of diversion and distribution works well and results
in a predicable distribution system and full beneficial use of all the water
available, a state of affairs which should be preserved insofar as possible.

6. During the period 1954-1976, Kern Delta released on average 87,000
afy of water per year. During the same period, North Kemn diverted and .
beneficially used on average 66,000 afy of water, of which 63,000 afy was
water released by Kern Delta.
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Finally, with respect to forfeiture, the trial court found:

1. Kern Delta’s pre-1914 rights were subject to the rule of statutory

forfeiture. The five-year period may be any period of continuous historic -
- nonuse and need not be the five-year period immediately preceding the

commencement of the legal action seeking to prove forfeiture.

2. Kern Delta has forfeited a portion of its appropriative rights by nonuse

for a continuous five-year period based on annual averages over 45 years.
~ Kern Delta has used on average approximately 159,286 afy, which is the

extent of its preserved entitlement. The remaining portion of Kern Delta’s
- entitlement has been forfeited through nonuse.

3. Article X, section 2 of the California Constitution (article X, section 2)
precludes Kern Delta’s use of water rights in excess of historic amounts; to
do so would be an unreasonable use because it would harm other water
right holders. | '

4. When an appropriative right is forfeited under the statute, the right
reverts to public use. Because a portion of the water rights formerly held
by Kern Delta has been forfeited, the Kern River is no longer fully
appropriated. That portion of the water, which has become unappropriated,
1s now subject to appropriation under the applicable procedures and the
jurisdiction of the SWRCB.

DISCUSSION
Kerh ﬁelta Appeal
L |
Although the record is complex, as are the arguments of the parties, this case for

the most part involves competing legal princiﬁles, @d the critical facts are generally not
dispﬁted by the parties. The trial court’s statement of decision is detailed and well
organized, and separates the court’s findings and analysis by the various theories raised
by the parties, and the parties in large part do not challenge the trial court"s factual
findings. North Kern lost all its claims against Kern Delta except for two -- forfeiture for
nonuse and a contention under article X, section 2, which prohibits unreasaonable use of
water resources. Essentiallfy, the trial court found that Kerﬁ Delia had not used its full

entitlement under thé MHA and therefore had forfeited a portion of its rights. Kern Delta
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‘contests this determination and disputes the method used by the trial court to measure
nonuse. - |

North Kern and Bakersfield, while agreeing with the trial court that a portion of
Kem Delta’s rights were forfeited for nonuée, disagree that the forfeited water reverted to
public ﬁse. They assert instéad that the forfeited water rights reverted to the holders of
junior appropriative' rights. |

| IL.
. A.

It goes without sayiﬁg that water is one of thé most, if not the most, important of
this state’s natural resources. The history of California water law commenced with the
pueblo rights held b'jf owners of the early Spanish land grants.?1 Although all- water
within the state is the property of the people (Wat. Code, § 10222), the right to use water
" may be acquired and held in a variety of forms, including riparian and appropriative. The
right to use water, once acquired, is a vested property right, although it is usufructuary
and subject to the limitations estabiished by -1aw. (United States v. State Water Resources
Control Bd., supra, 182 Cal.App.3d 82.) Article X, section 223 (adopted in 1928 as

21 . There are excellent summaries of the history of California water law in two
published cases, United States v. State Water Resources Control Bd. (1986) 182
Cal.App.3d 82, and Pleasant Valley Canal Co. v. Borror (1998) 61 Cal.App.4th 742.

22 All further references are to the Water Code unless otherwise noted.

23 Article X, section 2 (1976 version) provides: “It is hereby declared that because
of the conditions prevailing in this State the general welfare requires that the water
resources of the State be put to beneficial use to the fullest extent of which they are
capable, and that the waste or unreasonable use or unreasonable method of use of water
be prevented, and that the conservation of such waters is to be exercised with a view to
the reasonable and beneficial use thereof in the interest of the people and for the public
welfare. The right to water or to the use or flow of water in or from any natural stream or
water course in this State is and shall be limited to such water as shall be reasonably
required for the beneficial use to be served, and such right does not and shall not extend
to the waste or unreasonable use or unreasonable method of use or unreasonable method
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former art. 14, § 3) sets the primary limitations upon water rights in the state, as follows:
1) the right to use water is restricted to that amount of water reasonably required for a A
beneficial use; 2) the right does not extend to the waste of water; and 3) the right does not
.extend to unreasonable uée or unreasonable methods of use or diversion. (Peabody v.
City of Vallejo (193 5)2 Cgl.Zd 351, 367.) These prfnciples hold whether the rights are
riparian or appropriative. (Ibid., see also City of Barstow V. Mojavé Water Agency (2000)
23 Cal.4th 1224, 1240.) The courts have conSistently found that article X, section 2 is

'- intendéd fo insure the water resources of the state are ‘put to a reasonable use and are
made available for the constantly increasing and changing needs of all the state’s citizens.
(City of Barstow v. Mojave Water Agency, supra, at p. 1240; People ex rel. State Water
Resources Control Bd. v. Forni (1976) 54 Cal.App.3d 743, 751-752.)

By virtue of the éonstitutional provision, water rights are quantified by the amount
of water devoted to a beneficial use and water rights are restricted or reduced by the
amount of water not so used. No title or right can be acquired to any amount of water
which exceeds that Which can Be puttoa reasonable beneficial use. (Joerger v. Pacific
Gas & Electric Co. (1929) 207 Cal. 8‘, 22.) Being usufructuary, water rights cannot be
obtained by diversion, by deed, by title, or by contract, nor can they be sustained simply
by possession of a license from the SWRCB. Instead, the legal right to use particular

water exists only so long as the water is put to a reasonable beneficial use. (Joslin v.

of diversion of water. Riparian rights in a stream or water course attach to, but to no
more than so much of the flow thereof as may be required or used cons1stent1y with this
section, for the purposes for which such lands are, or may be made adaptable, in view of
such reasonable and beneficial uses; provided, however, that nothing herein contained
shall be construed as depriving any riparian owner of the reasonable use of water of the
stream to which the owner’s land is riparian under reasonable methods of diversion and
use, or as depriving any appropriator of water to which the appropriator is lawfully
entitled. This section shall be self-executing, and the Legislature may also enact laws in
the furtherance of the policy in this section contained.”
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| Marin Mun. Water Dist. (1967) 67 Cal.2d 132, 141 [wasteful use is not beneficial use and
thus no legal right to waste water exists]; Joerger v. Pacific Gas & Electric Co., supra, at
p. 22 [diversion not sufficient to preserve right]; Southside Imp. Co. v. Burson (1905) 147
.Cal. 401 [contract right to water limited to amount put to beneﬁcialvunse]; United States v. ‘
State Water Resources Control Bd., supra, 182 Cal.App.3d atp. 97 ‘[if license holder fails
to put water to beneficial use, license is revoked]; Big Rock M.W. Co. v. Valyermo Ranch
Co. (1926) 78 Cal.App. 266, 275 [diversion without use confers no right]; Witherill v.
Brehm (1925) 74 Cél.App'. 286, 294 [extent of the user’s right is limited, not by _th¢
quantity of water diverted or by capacity of the ditch but by the qﬁantity applied for
beneficial purposes]; Simons v. Inyo Cerro Gordo Co. (1920) 48 Cal.App. 524 [discox)ery
of springs does not convey ownership if not used].) Water rights carry no specific
property right in the corpus of the water itself. (Big Rock M.W. Co. v. Valyermo Ranch
Co., supra, atp. 275.)
B.

The trial court found that Kern Delta’s predecessors in interest held appropriative

water rights to the first 300 cfs of Kern River water. This finding is supported by the

evidence and is not seriously challenged by the parties.?* The overwhelming weight of

24" Kem Delta argues, as it did -- with considerably more conviction - in the trial

court, that its rights are also riparian in nature and thus cannot be lost through nonuse.
(See Fresno Canal & Irrigation Co. v. People’s Ditch Co. (1917) 174 Cal. 441, 450; Mt.
Shasta Power Corp. v. McArthur (1930) 109 Cal.App. 171, 191.) Even if this was a
correct statement of present law, and we are not certain it is (see Joslin v. Marin Mun.
Water Dist. supra, 67 Cal.2d at p. 134 [riparian rights attach only insofar as the amount
of water which can be used consistent with article X, § 2]; Fellv. M. & T, Incorporated
(1946) 73 Cal.App.2d 692 [constitutional mandate of beneficial use applies to all water
“under whatever right the use may be enjoyed”]; Orange County Water District v. City of
Riverside (1959) 173 Cal.App.2d 137, 184 [riparian users may not lose right by nonuse,
but amount not used becomes available for appropriation which becomes a legitimate
claim against the riparian right]), the trial court found that any such riparian right had
been extinguished prior to Kern Delta ownership because of a change in the watercourse

18



the evidence established that Kern Delta and its predecessors always considered the rights
‘appropriative and acted consistently. The parties’ historical use of water and the
administration of the watercourse is the best evidence of their relative water rights.
(Pleasant Valley Canal Co. v. Borror, supra, 61 C.al.App.4th 742.) The Kern Island
rights can be directly traced to the notice of appropriation filed on December 1, 1889.
Both the MHA and the Shaw Decree refer to the rights as appropriative.

An appropriative right is the right to use an identified quantity of water, to the ,
exclusion of subsequent right holders, provided the entire quantity is necessary for the
beneficial pufposes for which it was appropriated; the right holder is entitled to meet all
its water needs up to the amount appropriated before any subsequent right holder may
take any water from the subject watercourse. (City of Pasadeﬁa v. City of Alhambra
(1949} 33 Cal.2d 908, 926; Senior v. Anderson (1900) 130 Cal. 290, 297; Hoffman v.
Stone (1857) 7 Cal. 46, 49; Ortman v. Dixon (1859) 13 Cal. 33, 3 8; Butte Canal & Ditch
Co. v. Vaughn (1 85 8) 11 Cal. 143, 153-154; Hutchins, The California Law of Water
‘Rights (1956) pp. 154-157.) ' |

Since 1914, the statutory scheme created by ’ghe WCA is the exclusive method of

acquiring appropriated rights to water. To secure such a right, an application must be
filed with the SWRCB for a permit authorizing construction of the necessary water works
‘and the taking and use of a specified quantity of water. (United States v, State Water
Resources Control Bd., supra, 182 Ca].App'.Bd at p. 102.) If the appropriation is not

of the South Fork of the Kern River (the watercourse from which Kern Island would have
held riparian rights) which occurred in the mid-1800’s. When a waterway changes its
channel through natural causes, riparian rights are contemporaneously altered. (See
McKissick Cattle Co. v. Alsaga (1919) 41 Cal.App. 380, 388-389.) Having changed its
flow, the Kern River no longer runs contiguous to the former Kern Island land. Only
land which borders a natural watercourse is endowed with riparian rights. (Gallatin v.
Corning Irr. Co. (1912) 163 Cal. 405, 416; Lux v. Haggin, supra, 69 Cal. at pp. 424-425))
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secured by such a per‘mit,' the claimant must prove the appropriation was accomplished
prior to 1913 and ﬁot since lost by prescription, abandonment or forfeiture. (See Crane v.
Stevinson (1936) 5 Cal.2d 387, 398.) | |

Here, Kern Delta proved, by its notice of appropriation and by the MHA and the
S'haW'Deqree, that it holds superior appropriative rights to 300 cfs daily of the Kern River
water. The core dispute in this case thus focuses upon the second element of the
necessary proof -- whether Kern Delta forfeited all or a portion of this right thrdugh
nonﬁse. -

1.
A. .

An appropriative right is neither infinite nor indefinite. An appropriative right
cannot be held in perpetuity if the water is not put to a beneficial use: (Bazet v. Nugget
Bar Placers, Inc. (1931) 211 Cal. 607, 617; Duckworth v. Watsonville Etc. Co. (1907)
150 Cal. 520, 531-534.) | “[An] appropriator [can] hold, as against one subsequent in
right, ‘only the maximum quantity of water which he shall have devoted to a beneficial
use at some time within the period by which his righf would otherwise be barred for
nonuser.” (Smith v. Hawkins (1898) 120. Cal. 86.)” (Lindblom v. Round Valley. Water
Co. (1918) 178 Cal. 450, 455.) |

A water right is forfeited When the holder fails to put the water right to full
beneﬁCial use for a period of five consecutive years. (§ 1241, formerly Civ. Code,

§ 1411 (1872 enactment).) This statute codifies common law. (Wright v. Best (1942) 19
Cal.2d 368, 380; Smith v. Hawkins (1895) 110 Cal. 86, 122; Erickson v. Queen Valley
Ranch Co. (1971) 22 Cal.App.3d 578, 582; Hutchins, The California Law of Water

~ Rights, supra, pp. 295-296.) Pre-1914 appropriative rights may be lost by nonuse in the
same fnanner as post-1914 appropﬁative rights. (Pleasant Valley v. Borror, supra, 61
Cal.App.4th at p. 754.) The party asserting such a forfeiture bears the burden of proof.
(Ward v. City of Monrovia (1940) 16 Cal.2d 815, 820.)
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The trial court decided that, although Kern Delta initially held the first prioﬁ’ry
right to divert and appropriate 300 cfs per day from the Kern River, Kern Delta lost a
portion of its right through nonuse because “[t]he evidence is pefsuasive that Kern
Delta’s predecessors failed to use beneficially the full extent of their theoretical or paper
rights during various periods of five continuous years prior to the 1976 acquisition by
Kern Delta.” The trial court found that Kern Delta used, on average, only about 159,286
afy, aﬁd released, on average, 87,000 afy during several continuous five-year periods
between 1954 and 1976 the timeframe selected for measurement U1t1mate1y, the trial
court concluded that Kern Delta forfeited all its nght in excess of 159,286 afy.

Kern Delta challenges the trial court’s decision on several grounds, including the
following: | |

1. Because the law abhors a forfeiture, the MHA and the Shaw Decree must be
read exiaansively eo as t:o avoid forfeiture, and when so read, both documents preclude
North Kern and Bakersfield from asserting any claim to the water released by Kern Delta.

2. North Kern and Bakersfield are estopped from asserting any claim to such
water because they failed to raise it in a timely fashion and their predecessors in interest
agreed to Kern Delta’s release practices. |

3. Releasing water under the agreements to othe; first point users was a beneficial
use of Kern Delta’s entitlement.

4. The amount of water found to have been forfelted 1s excessive because the trial
oourt used the wrong penod of measurement and the increased diversions after 1976 were

not unreasonable.
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B.

1. The MHA and The Shaw Decree

Kern Delta does not dispiite that, during the 45-year evaluation period, it released
on averagé 87,000 afy for use by junior approbriators.zs It argues, however, that, by
virtue of the MHA and the Shaw Decree, North Kern and Bakersfield, through their
predecessors, waived all future claims to released water and, alternatively, are estopped
to deny Kem'Del.ta’s right to its full MHA entitlement -- 300 cfs daily. _

The trial court concluded there was nothing in the MHA which transformed the
existing water rights into a “guaraﬁteed right having attributes of permanence” or a right
“insulated from the application of the water law of the State of California.” The court
also questibned Wheth'er a guaranteed or paramount, but dormant, water right would be
valid under current law, and implicitly found that the Shaw Decree did nothing to
foreclose :a later claim of forfeiture by North Kern or Bakersfield.

As Kern Delta sees it, its right to 300 cfs daily is inviolate because the MHA
established the right for any purpose selected by Kern Delta. ﬁnder this theory, Kern
Delta is free to waste water or entirely abandon the right for decades and then reassert it‘
to the full extent of the MHA entitlement -- 300 cfs daily. In other words, according to
the Kern Delta, the MHA and the Shaw Decree invalidated the legal doctrines of
prescription, forfe;iture, and abandonment, all of which exist and have always existed to
ensure that the limited water resources of this state are fully put to beneficial use.

In the absence of disputed extraneous evidence, which is the case.here, the
interpretation of a document is a question of law subject to de novo appellate review.

(CBS Broadcasting Inc. v. Superior Court (2001) 91 Cal. App.4th 892, 906.) In our

25 It does maintain that this is not an appropriate measurement, a claim we discuss

later in this opinion.
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estimaﬁbn, the construction of the_MHA and the Shaw Decree advanced by Kermn Delta
Violates'public policy and would requiré this court to declare it null and void. (See
SafeWay Stores v. Retail Clerks etc. Assn. (1953) 41 Cal.2d 567, 57‘445 75 [contracts may”
be declared violative of public policy when policy is declared in statute or Constitution];
Kreamer v. Earl (1891) 91 Cal. 112, 117 [California courts are loathe to enforce contract
‘provisions offensive to public policy]; Potvin v. Metropolitan Life Ins. Co. (2000) 22
Cal.4th 1060, 1073 [same]; Nahrstedt v. Lakeside Village Condominium Assn. (1994) 8
Cal.4th 361, 381 [same] ;) When the public policy of this state outweighs the interest in
the enforcement of a contract, the courts will not give effect to the offending agreement.
(Cariveau v. Halferty (2000) 83 Cal.App.4th 126, 133-134)

| We are hard pressed to identify any physical resource in this state more worthy of
protection as a matter of enlightened public policy than water; it is simply too precious a
comumodity to be allowed to be wasted under the auspices of a private contract or
otherwise. (See Joslin v. Marin Mun. Water Dist,, supra, 67 Cal.2d at p. 141; Joerger v.
Pacific Gas & Electric Co., supra., 207 Cal. at p. 22 [for this reason, water rights in
California are defined and quantified by beneficial use].)

In any évent, whether Kern Delta’s construction of the documents would conflict
with an ovérﬁding public policy is an issue we need not get into, because we do not find
anything in the MHA or the subsequent Shaw Decree which, ‘expressly or impliedly,
evinces an intent to insulate the covered rights from the operation of the laws of water
then (or now) in effect in this state. In an absence of such an intent, we must read the
documents in conjunction with the water law at the time the contract was made. (See
Miracle Auto Center v. Superior Court (1998) 68 Cal.App.4th }8_18, 821 [existing laws
become part of an agreement.])

The vlaw in 1888 and 1900, before the Constitution was amended to include the
precursor to article X, section 2, defined water rights by reference to beneficial use, as the

law does today. Thus, though the documents created a contractualﬁght to assert, among
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~ the disputing claimants, a priority appropriative right to water put to beneficial use, they
neither insulated such rights from the operation of general California water law nor gavé
“thé etérnal life! Accordifgly, even thotgh the MEA and ths Shaw Decree “confirmed”
Kern Delta’s 300 cfs daily, the right was at all times thereafter subject to forfeiture
through nonuse under the applicable principles of general California water law. (See Fell
y. M. .& T., Incorporated, supra, 73 Cal.App.2d 692.)

The documents also do not reflect a waiver by North Kern or Bakersfield of the
right to challenge Kern Delta’s retention of its appropriative right.26 The waiver of a |
legal right comes about only by the holder’s intentional act with knowledge of the facts,
(Roesch v. De Mota (1944) 24 Cal.2d 563, 572.) Though the Shaw Decree and the MHA .
may have subsumed the competing claims underiying the lawsuits settled by the
documenfs (see Wackerman Dairy, Inc. v. Wilson, supra, 7 F.3d 891, 897), neither
instrument is susceptible of being read as an intentional relinquishment in perpetuity by
North Kern or Bakersfield of the ability to question Kern Delta’s beneficial use of its |
entitlement. |

For the same reasons, neither document operates to estop North Kern or
Bakersfield. The doctrine 6f contractual estoppel is based on the notion that parties who
have expressed their mutual assent are bound by the contents of the instrument they have
signed and may not later claim that its provisions do not express their intentions or
understanding. (See Evid. Code, § 622; Estate of Wilson (1976) 64 Cal.App.3d 786, 801-
802; City of Santa Cruz v. Pacific Gas & Electric Co. (2000) 82 Cal.App.4th 1167,
1176.) North Kern and Bakersfield here do not question the contents of the documents,

do not contend the agreements did not express the intentions of the parties at the time,

26 A water right may be relinquished by contract. (See Southside Imp. Co. v. Burson,
supra, 147 Cal. at pp. 407-408; Wackerman Dairy, Inc. v. Wilson (9th Cir. 1993) 7 F.3d
891, 896-897.)
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and do not take positions inconsistent with those taken by their predecessors in interest

when the documents were created. North Kern and Bakersfield instead maintain that,’

its acknowledged MHA entitlement because it has, for at least one five-year period, failed.
to put all of its allocation fo beneficial use. And, even if there was something in either of
the two documents which might be'read to précludé any party from challenging another’s
beneficial use of the contractually confirmed right -- and there is nothing -- we would be
reluctant to enforce such a provision for the public policy reasons expressed earlier. "

‘None of the opinions relied upon by Kern Delta are apposite. Each deals with
either a contract for the sale of water rights or a deeded transfer of land to which water
righfs attached and a claim by one party to the sale or transfer that certain additional
rights §vere intended to be included in the deal, situations far from the issues here. (See
Copeland v. Fairview Land Etc. Co. (1913) 165 Cal. 148; Duckworth v. Watsonville Ete.
Co., supra, 150 Cal. 520; Williams v. Laras (1955) 131 Cal.App.2d 217; City of
Coronado v. City of San Diego (1941) 48 Cal.App.2d 160; Crane v. East Side Canal Etc.
Co. (1935) 6 Cal.App.2d 361; Wackerman Dairy Inc, v. Wilson, L's*upra, 7F.3d 891.) A
case on point, however, is Allen v. California Water & Tel. Co. (1946) 29 Cal.2d 466. In
Allen, the defendant claimed that the city plaintiff was estopped from objecting fo the
defendant’s pumping and exporting of water from a river basin because the city had
entered into an earlier contract, which obligated the defendant’s predecessor to develop
an indepéndent supply of water for the pumping operation. The court rejected this
argument, finding that the recital in the c_:‘ontract between the city and the defendant’s
predecessor did not contain any representation, express or implied, that the city would not
raise available legal objections to the defendant’s future activities. (/d. at p. 490.)
Analytically, this is also the case here.

. To conclude, the MHA and the Shaw Decree did not transfer any rights between

the parties, andins‘tead resolved existing disputes over acknowledged, preexisting,
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competing water rights. Neither document included any explicit or implicit

representations about the future actions of any party, nor did either purport to forever

ifistlate the Tights fiom the application of established Califormia law 2™ The teial comt ™~~~

therefore did not err when it found that neither the MHA. nor the Shaw Decree precluded
the current claims of North Kern and Bakersfield.

2. Laches

Kern Delta contends the trial court erred by rejecting Kern Delta’s affirmative
defense of laches (Civ. Code, § 3527). According to Kern Délta, North Kern and
Bakersfield unreasonably waited until 1995, more than 100 }}eafs after Kern Delta
commenced surplus releases, to bring their actions for forfeiture. North Kern replies that |
the equitable defense of laches is not available in this action in law and that, in any event,
Kern Delta did not prove the elements of the defense. Because we agree with this latter
proposition, we will ignore the former.

“The affirmative defense of laches requires unreasonable delay in bringing suit

- and resulting prejudice to the ciefendant.' [Citation.] Whether laches has occurred in a

particular case is primarily a question of fact for the trial court and an appellate court will
not interfere with the triai court’s decision unless it ~is obvious a manifest iﬁjustice has

occurred or the decision lacks substantial support in the evidence. [Citation.]”

27 The notion of beneficial use embodied in article X, section 2 anticipates exactly

this scenario; increased need and changed circumstances often require a readjustment of
historically held water rights. (See In re Waters of Long Valley Creek Stream System
(1979) 25 Cal.3d 339, 348 [prospective riparian right can be limited by beneficial use
doctrine]; Temescal Water Co. v. Dept. Public Works (1955) 44 Cal.2d 90, 106 [judicial
determination of existing appropriative rights rests on present use which may be quite
different at later time]; Miller & Lux, Inc. v. Bank of America (1963) 212 Cal.App.2d 719
[owner of recognized superior right cannot prevent use by another of water not needed by
holder of superior right]; Gin S..Chow v. City of Santa Barbara (1933) 217 Cal. 673
[constitutional amendment’s intent is to preserve present and future well-being of state by
full beneficial use of water resources].)
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(Transwestern Pipeline Co. v. Monsanto Co. (1996) 46 Cal.App.4th 562, 506; see also
County of Orange v. Smith (2002) 96 Cal.App.4th 955, 963; Piscioneri v. City of Ontario -
(2002) 95 Cal. App.4th 1037, 1046 t“The defense of laches is derived from the maxim

that ‘[t]he law helps the vigilant, before those who sleep on their rights.” (Civ. Code,

§ 3527.)"].) | '

The trial court made no expfess findings on the subject. However, implicit in the
trial court’g judgmenfc is a determination that laches was not proved. Unlike the cases
relied upon by Kern Delta,28 this case does not .in'.volvev the failure of a party to protect its
legal rights or to object to threatening action by another. Prior to 1976, North Kern’s and
Bakersfield’s predecessors in interest, consistent w1th the practice and agreement of the
parties, used whatever release water was made available to them by Kern Delta for nearly
a century.. This use was permissive, and, because the released water was surplus} as to
Kemn D‘elta, the use of it by North Kern and Bakersfield did nbt adversely affect Kern
- Delta’s water needs. | | |

The use also did not pose a threat to North Kern’s or Bakersfield’s rights until
1976, at the earliest, when Kem Delta sought to increase its own use beyond historical

amounts2? and thereby reduce the release water available downstream.30 In effect, there

28 Miller & Lux v. James (1919) 180 Cal. 38; Conaway v. Yolo Water & Power Co.
(1928) 204 Cal. 125, 135; and Empire West Side Irr. Dist. v. Straford Irrigation Dist.
(1937) 10 Cal.2d 376.

29 When Kern Delta purchased its interests in 1976, the parties believed the first
priority entitlement was limited to historical usage. Kern Delta acquired the rights
knowing full well the issue would someday have to be resolved, if not consensually then
by resort to the courts.

30 There is no evidence that, prior to 1976, Kern Delta’s predecessors ever curtailed
- the release of surplus water normally made available to North Kern. Had there been such
evidence, the failure to make an earlier claim might well have supported a laches defense.
The claim simply did not exist until 1976 when there was a clash in the rights of the
competing right holders. This date becomes important in determining the designation of
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was nothing for North Kern or Bakersfield to fight about, and thus nothing for North
Kern or Bakersfield to “acquiesce” in, so long as Kern Delta confined its usage within
historical patterns. (Conti v.- Board of Civil Service Commissioners (1969) 1 Cal.3d 351
[defendant asserting laches must show that plaintiff has acquiesced in defendant’s
wrongful acts and hasvundﬁly delayed seeking equitable relief to defendant’s prejudice].)

After 1976, North Kern and Bakersfield objected to any use by Kern Delta beyond
~ the historical. At first, it appeared that Kern Delta had been convinced not to exceed past
usége, but later, when it became apparent that Kern Delta intended to and in fact had
increased diversions®! and decreased release waters, North Kern and Bakersfield
commenced negotiations with Kem'Delta to attempt to resolve the brewing dispute short |
of litigaﬁon. This action followed immediately upon the breakdown of thé settlement
talks. The record does not support a conclusion that the lengthy negotiations in this
complex matter were unreasonable as a matter of law. (Transwestern Pipeline Co. v.
Monsanto Co., supra, 46 Cal.App.4th at pp. 521-522.)

. The record amply supports the trial court’s implicit conclusion. that laches was mot

proved by Kern Delta.

3. Practice of Releasing Water

Kern Delta argues that its historical practice of releasing suriolxis water to junior
appropriators itself precluded forfeiture. Kern Delta’s position has several distinct but

related components, to wit: 1) the MHA and Shaw Decree addressed the release practice

~ the five-year statutory forfeiture period of measurement, as we will discuss in section III.,
POSL. :

31 The point at which North Kern and Bakersfield acquired actual knowledge of Kem .
- Delta’s increased use cannot be pegged by simply identifying the particular date when
increased diversions began. The amount of water available for release depends upon the
flow of the river, which varies considerably from year to year, and increased upstream

- diversions will be detected only after sufficient time has passed to establish a pattern.
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and, therefore, Kern Delta’s participation in the practice waived the right to claim a
forfeiture; 2) participation in the practice created an implied prorriise not to claim a
forfeiture; 3) the release to junior appropriators who used the water for beneficial
purpos.e.s:"2 must be found to be a “beneficial use” precluding forfeiture because the MHA
and Shaw Decrees provided for the practice and constituted a transfer or sale by Kern
Delta of the release Watefs; and 4) the lack of demand for the water, a condition beyond
~ Kern Delta’s control, determined the amount of éurplus water available for release. The
trial court rejected all these theories and concluded that the release of water was
equivalent to nonuse, which ultimately amounted to a forfeiture.

The terms of the MHA and the Shaw Decree do not support the implied contract
or waiver contentions advanced by Kern Delta. We have been unable to locate any |
reference, either direct or indirect, to the concept of release water in either d_ocument.
Instead, the documents merely note the practice as the custom of the parties, but do
nothing to establish any independent right or duty with réspect to any released water.

Moreover, for the entire time the MHA and the Shaw Decree have existed, the
release of surplus water to downstream appropriators has been required by the doctrine of -
beneficial use, and an appropriative user has not been able to retain more than neceésary
to supply its own requirements. (See City of Barstow v. Mojave Water Agency, supra, 23 |
Ca1.4th‘at p. 1240 [where theré is surplus, holder bf prior rights may not enjoin its |
appropriation by others]; Duckworth v. Watsonville Etc. Co., supra, 150 Cal. 522 [a prior
appropriator méy not prevent appropriation or use by others of surplus waters]; Smith v.
0 Hara (1872) 43 Cal. 371, 375.) Indeed, the principles of prescriptioh, appropriation,

forfeiture and abandonment would have little reason to exist in the absence of a demand

32 There is no chspute that the released water d1verted by North Kern and Bakersfield
“was put to legitimate beneficial uses.
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that water be released if not beneficially used, énd, by applying these principles in a
variety of contexts, the California courts have, for more than'a centﬁry, confirmed the
perfection or loss of rights by reference to beneficial use and to the expectation that |
surplus water must be released to junior claimants. (Eri'ckson v. Queen Valley Ranch Co.,
supra, 22 Cal.App.3d 578 [nonuse may result in forfeiture]; Thorne v. McKinley Bros.
(1936) 5 Cal.2d 704 [nonuse during certain period of day defines appropﬁative right];
Akin v. Spencer (1937) 21 Cal.App.2d 325 [actual use, not amount diverted, defines
right]; Pleasant Valley Carial Co. v. Borror, supra,. 61 Cal.App.4th 742; Miller & Luzx,
‘Inc. V. ﬁaﬁ‘k of America, supra, 212 Cal.App.2d 719 [the requiremeﬁt that surplus water
be released assumes that the water cannot be put to beneficial use by the privority Aright
holder); Lindblom v; Round Valley Water Co., supra, 178 Cal. 450 [plaintiff claimed right
to water not used by defendéﬁt].) Kern Delta’s practice of releasing water if coulci not
use therefore cannot be deemed a “beneﬁpial use” by them or others, and we have found
no authority to the contrar’yi.'

Likewise, we have found no authority which remotely suggests lack of demand as
a reason for the alleged nonuse is of any moment iﬁ determining whether there has been a
forfeiture. The Supreme Court has held exactly the opposite, and decided that a water
cbmpany’s appropriaﬁve right was subject to forfeiture despite a declining demand from
its customers. (See Lindblom v. Round Valley Water Co. .(1918) 178 Cal. 450.) This
result makes eminent sense under the rule of “use it or lose it” in a state such as
California, where water is scarce and a lessened demand by one user is invariably
matched with an increased demand by another.

Finally, as the trial court correctly found, the MHA and the Shaw Decrée do not
treat release water as a sale or transfer to junidr appropriators and inétead treat each water
entitlement as a separate right in descending order of more senior rights. Consistently,
the parties meticulously maintained each entitlement as a separate right, even when

ownership interests merged, and each entitlement was traced to an independent notice of
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appropriation. Each day the Watermaster has individually caloulated the entitlements and
has never categorized or identified the use of release Weter as a transfer or sale of water
to a junior appropriator, temporary or otherwise.

The pfactices of the parties and the watermaster have been in accord with the law,
which mandates that sﬁrplus water be released by the senior appropriator. Such releases
have never been regarded as a sale, a transfer or a beneﬁcial use. (See Smithv O’Hara,
supra, 43 Cal. at p. 375; Hewitt v. Story (9th Cir. 1894) 64 Fed. 510 515.) Thus, the
released water which exceeded the quantity Kemn Delta actually requ1red to satisfy its
needs was nonuse by Kern Delta and subject to competing claims by junior appropriators.
(See Lindblom v. Round Valley Wdter Co., supra, 178 Cal. 450, 455.)

The cases cited by Kern Delta to support the prdposition that its release practice
constitutes a beneficial use are not persuasive. In Calkins v. Sorosis Fruit Co. (1907) 150
Cal. 426, Calkins sold the surplus water to a neighbor and the court found, in the absence
of an express contract provision to the contrary, that the competing appropriator could not
assert that the sale was not a beneficial use because the appropriation included a right to
sell surplus Water Neither the MHA nor the Shaw Decree included any equivalent or
- comparable provision. In addltlon in Calkins, the court found that the sale did not affect
the defendant’s appropna’aon not the case here.

In Davis v. Gale (1867) 32 Cal. 26, the plaintiff failed to fend off the defendant’s
adverse claim even though the defendant had released water to downstream miners “from
time to time.” The issue in Davis did not involve a claimed forfeiture for nonuse by the
defendant, but rather involved the plaintiff’s loss of its priority appropriation by virtue of
the defendant’s presc;‘iptive use. The court’s opinion did not address whether a
continuous release for the statutory Ideriod would have resulted in forfeiture.

Finally,.in East Side Canal & Irrigdtion Co. v. U. S. (Ct.CL. 1948) 76 F. Supp.
836, the trial court found that_ the plaintiff’s custom of holding water as a reserve in the

upper reaches of a canal system was a beneficial use precluding forfeiture. The case
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obviously did not concern water released to junior users. Interestingly, the opinion
supports the trial court’s decision here, because the East Side Candi & Irrigation Co.
court also concluded that any amount not used or held in reserve was lost by forfeiture,
despite a contract provision establishing the right in the plaintiff to 2 given quantity of
water.
| The trial court did not err in determining that Kern Delta’s practice of releasing
surplus water, however consistent, did not constitute a beneficial use which precluded its
forfeiture. |
- C.

The controlliné law of forfeiture, for both pre- and post-1913 rights, is section
1241 and the intefpretive case law. (§ 1241; Smith v. Hawkins, supra, 120 Cal. at p. 88;:
Eriksonv. Queen Val. Ranch Co., supra, 22 Cal.App.3d 578.)33 The statute provides:

“When the person entitled to the use of water fails to use beneficially all or
any part of the water claimed by him, for which a right of use has vested,
for the purpose for which it was appropriated or adjudicated, for a period of
five years, such unused water may revert to the public and shall, if reverted,
be regarded as unappropriated public water ....” (§ 1241, emphasis
added.)34

33 - Kern Delta’s challenge to the trial court’s finding that Kern Delta’s use in excess

of historical levels would constitute unreasonable use under article X, section 2, is moot.
The trial court’s decision rested on its conclusion that article X, section 2 precluded Kern
Delta from claiming water rights which had been unexercised for almost a century.
There was never any contention made that Kern Delta misused or wasted water, issues
found in more conventional challenges to alleged unreasonable uses. Because we will
conclude the amount unused by Kern Delta was forfeited, we need not address the
constitutional question directly. We have already noted the strong public policy that
water in this state be beneficially used.

34 The law abhors a forfeiture and when a statute calls for the forfeiture of a
recognized property interest, it must be given a fair, reasonable construction in order to
avoid harsh results. (Contra Costa Water Co. v. Breed (1932) 139 Cal. 432, 441,
overruled in part on other grounds in Miller v. McKinnon (1942) 20 Cal.2d 83, 90.)
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The five-year period under section 1241 means five continuous years of nonuse
for the purpose for which the water was appropriated. (Erickson v. Queen Valley Ranch
Co., supra, 22 Cal.App.Bd 578.) The amount lost by forfeiture is measured by the
amount not continuously used during the statutory period. (See Smith v. Hawkins, supra,
© 120 Cal. at p. 88 [the amount not lost is the maximum quantity put to use during statutory
period]; Lindblom v. Round Valley Water Co., supra, 178 Cal. 450; Northern California
Power Co., Consolidated v. Flood (1921) 186 Cal. 301.) However, the case law makes
~ clear that the “continuous use” necessary to defeat an alleged forfeiture does not
neoessgn’ly mean “constant use” (Irrigated Valleys L. Co. v. Altman (1922) 57 Cal. App.
413), and the concept of éontinuous use is directly related to the nature of the initial
appropriative use. (Id. at p. 429, citing He&peria Land & Water Co. v. Rogers (1890) 83
Cal. 10, 11; see also § 1241.)

The determination of the amount of water required to satisfy an appropriative use
isa question of fact to be determined by the trial court (Gray v. Magee (1930) 108
| .Cal.App. 570), as is the determination of the time of use and nonuse and the quantity of
use and no.nuse (Erickson v. Queen Valley Ranch Co., supra, 22 Cal.App.3d at p. 582;
Joerger v. Pacific Gas & Electric Co., supra, 207 Cal. 8; Pabst v. Finmand (1922) 190
Cal. 124; Mt. Shasta Power Corp. v. McArthur (1930) 109 Cal. App. 171, 179). The
appellate courts review such findings under the substantial evidence rule. (See Erickson
| v. Queen Valley Ranch Co., supra, at p. 582, citing Chowchilla Farms, Inc. v. Marin
(1933) 219 Cal. 1, 9-10; Pabst v, Finmand, supra, 190 Cal. 124, 135.)

The trial court here examined the period from 1942 to 1976 during which Kemn
Delta did not use its full MHA entitlement. HoWever, the court did not identify any |
spéciﬁc ﬁve—yeaf timeframe upon which to base its ruling, vand rather relied upon, and
- quantified Kern Delta’s annual use during, a 45-year “evaluation” period. The court then

decided that Kern Delta retained a “preserved entitlement to ... approximately 159,286
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acre feet per year on average,” a figure apparently derived from exhibit 5142,35 which
 derives its figures from the 45-year “evaluation” period.36 '

‘We think the trial court erred in two respects. First, we believe it failed to identify
an apliaropriate' period for measuring whether there was a statutory forfeiture. Second, we
" believe the court erred when it measured the amount of water forfeited by Kern Delta |
using an énnual average or annual figure without restricting its decision to mox.:e

accurately reflect historical use patterns. -

35 Although the parties at oral argument claimed that exhibit 5142 is “incorporated

into the judgment by reference,” and that it is not based on averages but actual use, we do

not find this apparent from the judgment itself or the court’s statement of decision. The
court does refer to exhibit 5142, but it does not expressly or implicitly incorporate the

- exhibit into the judgment. It states that “the evaluation of preserved entitlement set forth
in Exhibit 5142 is an accurate portrayal of water use during the period in question as
attributed to each of the rights acquired by Kern Delta.” The exhibit itself is entitled
“Preserved Entitlement and Average Actual Use of Kern Delta Diversion Rights Based
on 45-Year Evaluation Period.” This is a statement pointing to the evidence which

- . supports the court’s findings. The exhibit itself uses the words “Average Actual Use.”

As it currently stands, the judgment identifies the amount of water forfeited as an annual
average without regard to daily, monthly or seasonal usage and we find this to be error.
If the parties’ representation at argument is correct, and this is not the way the 159,286
afy figure was obtained, the error is not so much how the figure was calculated but rather
how the judgment is constructed. Either way, remand is required. Furthermore; the
figure is unacceptable because it was not extracted from an appropriate five-year period.
(See discussion, post.) |

36 We asked the parties for additional briefing on the issues of measurement and
time. We have the discretion to propose and consider questions of law on appeal,
especially where all due process considerations have been satisfied. (See, e.g., Cabrera
v. Plager (1987) 195 Cal.App.3d 606, 611.) “We are at liberty to consider, and even to
decide, a case upon any points that its proper disposition may seem to require, whether
taken by counsel or not.” (Noguera v. North Monterey County Unified Sch. Dist. (1980)
106 Cal.App.3d 64, 72, fn..5.)
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1. The Five-Year Period

We hold that the trial court erred in not selecting a speciﬁc five-year period, but
choosing instead to rely on the 45-year evaluation period. Becat;se section 1241 requires
the showing of ﬁonuse for a continuous five years, due process concerns mandate that the
relevant period be expressly identified by the trial court, and the failure to do so precludes
meanmgful review in violation of the 14th Amendment of the United States Constitution.
(See Rupf'v. Yan (2000) 85 Cal.App.4th 411, 419 [due process requires meaningful
‘review]; Nasir v. Sacramento County Off. of the Dist. Atty. (1992) 11 Cal.AppAth 976, _
986 [forfeiture statu"ces must afford due process of law and provide both-notice_and
meaningflﬂvheal.‘ing].) |

In addition, although we disagree with Kern Delta that the law limits the five-year
period to the exact five years immediately preceding the lawsuit (see Hufford v. Dye
(14912) 162 Cal. 147; Witherill v. Brehm, supra, 74 Cal.App. 286), we do believe the
period selected must bear a diréct temporal relationship to the time the contrary claim
was made. The doctrines of forfeiture, adverse possession, abandonment and prescription
are all related (see Smith v. Hawkins, supra, 110 Cal. 122) and, without éxcep’c_ion, are all
evaluated in the context of competing claims of the right to use water. They are not
doctrines which are adjudicated in the abstract without the presence of a compéting
clajm. (Sée Orange County Water Dist. v. City of Riverside, supra, 173 Cal.App.2d at
p. 184 [although riparian ﬁsers do not lose their right by nonuse, the amount not used is
subject to appropriation which becomes a legitimate claim against the rights of the
riparian]; Pabst v. F inmand, supra, 190 Cal. at pp. 128-129 [prescriptive rights must be
obtained by actual clash of rights]; Lindblom v. Round Valley Water C‘o., supra, 178 Cal.
at p. 452 [doctrine of forfeiture prevents appropriator from diverting and storing amounts
over its legitimate needs and thereby prevent use by others, appropriator cannot hold
amount forfeited against claim by one subsequent in right]; Pleasant Valley Canal Co. v.

Borror, supra, 61 Cal.App.4th at pp. 784-785 [party cannot complain of unlawful
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diversion un'less he is injured thereby).) In this case, for reasons we have already
identified in our discussion of the laches doctfine, ante, there was no competing claim

until 1976 when Kemmn Delta sought to expand its historical use, which in turn impacted
| the amount of water it released each day to junior appropriatofs. Therefore, we believe
the appropriate five-year period must be no later than the five years immediately
preceding 1976,37 although the period of measurement can be adjusted for drought years,
if there were any, where the nonuse is not the result of a voluntary act of the appropriator
but rather the result of a lack of supply. (See Irrigated Valleys L Co. v. Altman, Supra,
57 Cal.App. 413.) | | |

Although the cases cited by North Kern in support of their position, Hufford v.

Dye, supra, 162 Cal. 147, Erickson v. Queen Valley Ranch, supra, 22 Cal.App.3d 578
and Witherill v. Brehm, supra, 74 Cal.App. 286, base ﬂ:leir analysis on more than a five-
year historical paﬁem of use, none of the cases stand for the proposition that the statutory
five-year period can be plucked from any point during the period of ownership, even
decades prior to the assertion of any adverse claim. Witherill is an adverse possession
case in which the claimant was seeking to defend a claim previously perfected under the
rules of advérse possession.” Hufford involves a claimant seeking to define a prior claim
established by prescription. Erickson was a quiet title action looking to déﬁne the claim
' existing at the time a competing claim was made. All three cases looked to the historical
patterns of use in order to define the nature of the right held subject to a later élaim. This
approach represents a proper assessment of the relevant historical evidence. However,

none of these cases used historical patterns over an extended period of time to establish

37 We do not define the exact period of measurement but leave that for the trial court

because we recognize there are other issues and evidence relevant to selecting the

- appropriate time period. Both parties represent that there were tolling agreements and
earlier suits and obiections arising from the clash of rights. These may well play a role in
selecting the appropriate period of measurement. B
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forfeiture in the absence of z ¢laim. .In other words, in each, the court looked back to the
prior clésh of rights, when both parties were asserting competing claims. It did not allow
a curreﬁt claimant to define and perféct a current claim by means of a reach back to a
period when.there was no clash of rights. We note the seminal Supreme Court forfeitufe
“case of Smith v. Hawkins, supra, 120 Cal. 86, used the five years preceding fhe action as
the appropriate period of measurement.38 :
" 2. Nonuse |
It also appears that the trial court premised its fmding.}lpon Kern Delta’s use (i.e.,

“approximately 159,286 acre feet per yéar on average”’) rather than upon Kern Delta’s
nonuse. In other words, fhe court turned the fundamental principle .of forfeiture on its
head. (Gray v. Magee, supra, 108 Cal.Appv. 570; Orange County Water Dist. v. City of
Riverside, supra, 173 Cal.App.2d at pp. 196-197 [loss of right by nonuse measﬁred by
how much is appropriated by others].)¥ The determination about whether there has been
a continuous nonuse for purposes of forfeiture (or for the related doctrines of
abandonment and adverse possession) requires an assessment of the beneficial use for
which the water was appropriated. (See Montgomery & Mullen L. Co. v. Quimby (1912)
164 Cal. 250; Hesperia Land etc. v. Rogers, supra, 83 Cal. atp. 11; Withei;ill v. Brehm,

38 The question about when the statutory five-year period commences would appear

 tobean appropriate issue for the Supreme Court to address, given the ambiguity. of the
existing authorities on the subject. i

39 The measurement must include both quantity and time, since the evidence here

suggests both are variables which govern the “law of the river.” The task of measuring

water use and nonuse for irrigation purposes is complicated because it involves factors

- not subject to precise human control. (Pabst v. Finmand, supra, 190 Cal. 124; Mt. Shasta

Power Corp. v. McArthur, supra, 109 Cal. App. atp. 179 [quantity of water required for

irrigating is governed by the nature of the soil, climatic conditions, and circumstances

- surrounding the land and crop].) For this reason, there is no uniform rule of usage or
nonusage applicable to all cases. (Joerger v. Pacific Gas & Electric Co., supra, 207 Cal.

8.) :
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supra, 74 Cal.App. 286, 294, Davis v. Gale, supra, 32 Cal. 27 [with appropriativé right,
use and nonuse are the tests of the right and must be decided upon facts of case]; see also
City bf Barstow v. Mojave Water Agency, Sup}"a, 23 Cal.4th at pp. 1254-125 6 [actual

-measurement of use defines right].) The historical beneficial use is the best evidence of
the parties’ characterization of the base appropriative ﬁgh’c. (See Pleasant Valley Canal
Co. v. Borror, supra, 61 Cal.App.4th 742.) However, forfeiture is based on nonuse.

(§ 1241; see Gray v. Magee, supra, 108 Cal.App. 570 [court rejected minimum use

| finding and instead looked to see what was lost by nonuse].)

" The law is unambigudus that what is forfeited is what is actually not used for the |
entire statutory five-year period, not what exceeds the average use for that period.#0 The
distinction is not meaningless pedantry, as the‘followving hypothetical demonstrates.
Consider the following fictional average annual usages for a prior appropriator with a

160,000 afy entitlement:

1970 145,000 afy
1971 135,000 afy
1972 125,000 afy
1973 150,000 afy
1974 140,000 afy

The average of these averages is 139,000 afy. Under the “use” approach applied
by the trial court, the appropriator would have a “preserved entitlement” in this amount,
and thus would have forfeited 21,000 afy (160,000 minus 139,000'afy'). Under the
“nonuse” approach required by the laws of forféitlure, howeifer, the party has lost only
10,000 afy, which represents the difference between the highest use in the five-year
. period and the full entitlement. (See Smith v. Hawkins, supra, 120 Cal. at p. 88.) The

40 This analysis is based on our assumption that the judgment means what it says.
See footnote 35. ‘
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result of this latter, correct approach carries out section 1241’s mandate that the amount
forfeited is only that part of the right which has not been continuously used for the
particuiar ﬁve—year period (§ 1241). In the hypothetical, that amount is 10,000 afy.
The record evidence does not support a conclusion that Kern Delta’s predecessors
failed to use the entire enhtlement during every part of every year within the 45-year
‘evaluation period, even if we agreed this was an appropriate period for measurement,
which we do not. To the contrary, there were many instances when Kern Delta’s
- predecessors used the full entitlement during certain months of a partiéular year. For
| example, in 1959-1961, 1964, 1966, 1968, 1970-1972, 1976, 1979, 1981-1982, Kern
| Delta’s predecessors did not release any surplus water during one or more of the months
of June, July and August and a finding of forfeiture for these months 11;1 any five-year -
period that included one of the noted years would be iinproper. When the nature of the
initial beneficial use is linked to a particular time of day, a certain month, or a particular
season of the year, the finding of forfeiture must also be thus linked.4l (4drmstrong v.
Payne (1922) 188 Cal. 585, 600; Oraﬁge County Water District v. City of Riverside,
supra, 173 Cal.App.2d 137, 197.) Consecjuenﬂy, it is possible to forfeit a right to use
water for a portion of the year or a certain hour of the day but not for other such

periods:42 (See Santa Paula Waterworks v. Peralta (1896) 113 Cal. 38, 44 [forfeiture six

41 The MHA anticipates that water use will vary from month to month and season to

season. The parties concede as much When they distinguish between the “MHA season” -
and the “non MHA season.”

42 This is not to say that North Kern may extract the most favorable portions ofa

year over a 45-year period to establish forfeiture. At argument North Kern asserted that
exhibit 5142 represented the lowest amount of use for January over a five-year period,
and the lowest amount of use for February over what may well be a different five-year
period. The statute requires that forfeiture be measured during a continuous five-year
period. (§ 1240.) And, although forfeiture can be for the entire year or only a part of the
year (a designated day, month or time), the period of measure is a single continuous five-
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out of seven days a week]; Scott v. Henry (1925) 196 Cal. 666 [continuou‘s use for
irrigation season); Bazet v. Nugget Bézr Placers, Inc. (1931) 211 Cal. 607
[winter/summer]§ Gray v. Magee (1930) 108 Cal.App.570 [same]; Garbarino v. Noce
- (1919) 181 Cal. 125 [one day in three]; Haight v. Costanich (1920) 184 Cal. 426 [two
* months out of four].) . | -

The amount released by Kern Delta each day is directly dependent on the amount
of water available and the demand for irﬁgation déliveries. An annual average is entirely
too simplistic as a measurement of the loss of Kern Delta’s vested right. (See Tulare
' Irfigation District v. Lindsay—S}frathmore Ifrigation District (1935) 3 Cal.3d 489, 569-
570.) We will illustrate, with another hypothetical, the law’s demand that the amount
forfeited be linked to actual need and actual use and that the right lost be quantified by
concrete feferences to actual historical use. Consider the following yearly use pattern for
five continuous years by a fictional right holder with a 15,000 acre feet per month |

entitlement:

January through March - 5,000 acre feet per month

April through May - 10,000 acre feet per month

June through August - 15,000 acre feet per month
September through December - 5,000 acre feet per month

In this scenario, the average monthly use is 8,333 acre feet, far below what was
put to beneficial use during April through August of eéch hypothetical year. If forfeiture
is determined by mathematical averages unrelated to this actual uée, the party would havg
its right reduced to 8,333 acre feet per month for every month of every year, even though
in reality it used its full entitlement from June through August in every examined year,

when it obviously had and séﬁsﬂed beneficial needs.

year period. There is no authority for the pick and choose method advanced by North
Kem.

40



While the evidence here may support a finding of continious nonuse based upon a
defined season, month or day,*? no such finding was made by the trial court, which
precludes further meaningful appellate review and, if the judgment was intended to limit
the forfeiture to a defined season, month or day, creates an unacceptable ambiguity.44 |

, - The record suggests the evidence would support a finding based on daily use (the
,e'a'_cttial measurement under the MHA) or some other larger period of time if it can be
linked to the initial need and historiéal beneficial use. In this connection, many of the
reports generated for the paﬁies used monthly averages, which allow for some
segregation between on and off-season p'eriods.v We are in no posiﬁon, nor is it our
function, to make these determinations of fact, which may require the taking of additional -
evidence. We simply hold that, because the judgment measures thé forfeiture using an
annual average it is érroﬁeous as a matter of law, and reversal and remand is required fox
further appropriate proceedings.

We reiterate that, whatever base measurement period (i.e., day, month, season,
© etc.) the tria‘l court selects, the choice must have evidentiary support and the nonuse, if

aﬁy, must be calculated by reference to the maximum quantity beneficially used by Kern

Delta for each such period during the five-year span before the 1976 claim by North Kern
: selected by the trial court as the appropriate period for evaluating whether a forfeiture
occurred. (See Smith v. Hawkms, supra, 120 Cal. at p. 88; Tulare Irr. Dist. v. Lindsay-

Strathmore Irr, Dist., supra, 3 Cal.2d 489, 569-570.) The court may consider the effect

43 The actual calculation of the water ordered, used, and released by right holders is
calculated on a daily basis. However, day, month and season measurements are found in
the MHA. What is not found is an annual measurement or the use of averages.

44 See Pabst v. Finmand, supra, 190 Cal. 124 (failure to limit finding to particular

time or season requires inference that finding is based on continuous use for five-year
penod) :
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(or lack of effect) of any other factor or variable, beyond the control of Kern Delta anéx
not related to demand, suggested by the record as having some potential relevance to
nonuse, such as climate and water supply. (See Irrigated Valleys Land Co. of Cal. v.
Altman, supra, 57-Cal.App. 413.) |

IV. _

In two footnotes, Kern Delta challenges the trial coufc’s order, datéd June 10,
1998, grantin.gvsummary adjudicationin favor of Bakersﬁeld on the fourth, fifth and niﬁth
causes of action (indemniﬁcaﬁon and breach of contract claims) of Kern Delta’s créss- |
' comﬁiaint. Kem Delta’s argume‘nt'on these issues is set out in its footnote 48, which
asserts that the court’s ruling “denied [Kern Delta] its day in court with respect to the
damage issue raiéed in the fourth, fifth and ninth causes of action of its cross complaint”
and was not reducéci to a proper, fofmal order.

First, Kern Delta has waived any objection td the form of the order by failing to
raise the issue at the trial court and conceding that the minute order, made in open court,
- finally disposed of the three causes of action. (Guardianship of Stephen G. (1995) 40
Cal.App.4th 1418, 1422.) Secondly, Kern Delta has waived the points for purposes of
appeal by its conclusory presentation. A_n_appellate court may treat as waived an issue
Which; although raised in the brief, is not supported by pertinent or cognizable legal
argument or Iﬁroper citation to authority. (McGettigan v. Bay Area Rapid Transit Dist.
(1997) 57 Cal.App.4th 1011, 1016, fn. 4; Landrj 2 Berfyessa Union School Dist. (1995)
39 Cal.App.4th 691, 699-700 [issue abandoned where supported only by assertion of
general legal principles without argument or application to facts on appeal].) It is the
appellant’s duty to demonstrate affirmatively trial error. (Reyes v. Kosha (1998) 65
Cal.App.4th 451, 466, fn. 6.) Kern Delta’s general assertion of error, unsupported by
specific argument or authority, that it Waé “denied its day in court” is patently insufficient

to raise the issue on this appeal.
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Third, Kern Delta has waived the issue for purpéses of api:éal by its abbreviated
footnote treatment. (See Cal. Rules of Court, rule 15(a) [éach argument must be stated
under separate headings in the briefs]; In re Keisha T. (1995) 38 Cal.App.4th 220, 237,
fn. 7 [“We interpret this casual treatment as.reflecting [the appeliant’s] lack. of reliance on
* this argument”].) |

North Kern Cross-ApQéal |

The trial court determined that the portion of the rights forfeited by Kern Delta had
reverted to the public. ‘Altemativély, the trial court found that the forfeited rights passed
to North Kern, a junior appropriator. Not surprisingly, North Kern now bhallenges the
trial court’s first conclusion and contends the court’s alternate conclusion is the correct
one. | |

All parties agree that none of the water of the Kemn River is subject to an
appropriative SWRCB permit. Therefore, in order to secure the right to any water
forfeited by Kern Délta, North Keni was required to prove that its claim was per‘fectevd _
before 1914.45 However, our resolution of Kern Delta’s éppeal effectively moots the
issue becauée the lack of a sustainable finding that Kern Delta forfeited any of its ri ghts.
means, obviously, that there are yet novforféitéd rights to which North Kern may have

succeeded. (See Dannenbrink v. Burger (1913) 23 Cal.App. 587, 594 [once the amount

45 As we said earlier, one who lacks a permit and who claims a right to appropnatwe

water in this state must prove the appropriation was made prior to 1913 and not thereafter
lost by prescription, abandonment or forfeiture. (See Crane v. Stevinson, supra, 5 Cal.2d
at p. 398.) Since 1914, all appropriations of water in California must be approved by the
SWRCB. (§§ 1201, 1225, 1252.) The claimant for a permit must submit an application
to-the SWRCB which sets forth, among other items, “[t]he nature and amount of the
proposed use” (§ 1260, subd. (c)) and “[t]he place Where it is intended to use the water.”

({d., subd. (f); County of Del Norz‘e v. City of Crescent City (1999) 71 Cal.App.4th 965,
976. )
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forfeited has been quannﬁed the claimant may prove up a subsequent appropriation of
the same].) The issue must therefor be addressed on remand, if necessary.

We do, however, offer some observations which may be relevant on remand.
First, the MHA and the Shaw Decree, which quantify North Kern’s and Kern Delta’s
respective entitlements, do ﬁot appear to support a claim by North Kern to any of Kern
Delta’s rights because neither document evidences a pre-1914 appropriative claim to an
increased entitlement by North Kern. Though under the documents North Kern’s
entitlements are “juniorf’ to Kern Delta’s when there is insufficient water in the river to
satisfy both baﬂies’ entitlements, a finding on remand that Kern Delta has forfeited some
portion of its entiﬂemem will not necessarily result in the enhancement, by an equivalent
amount, of North Kern’s rights. It only will mean that, when water is scarce, there is an
increased likelihood that North Kern’s entitlement will be satisﬁed because Kern Delta’s
claim will have been reduced. North Kern will gainb an increase in its entitlement only if
it;proves a pre-1914 appropriation. (Sé'e Wellsville East Field Irr. Co. v. Lindsay Land &
Livestock Co. (19_43) 104 Utah 448, 462, 137 P.2d 634 [where water is scarce and
existing junior appropriators, whether under permit or common law, claim more water
‘than is ordinarily .available, the forfeited water will actually feed tﬁe existing entitlements/'
of the junior appropriators, a practical result not equivalent to the expansion of the
- existing junior entitlements].) Any pre-1914 appropriation by North Kern must be
defined by the actual quantity of water forfeited and the actual quantity of water
subsequently put to beneficial use.4® (City of Barstow v. Mojave Water Agency, supra,
23 Cal 4th at p. 1241.) |

46 It would appear from the position taken by North Kern at trial, and the records of

water use before us, that a pre-1914 appropriation of any water forfeited would be less
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Second, the trial court determined there was no prescriptive use by North Kern or
abandonment by Kern Delta, ﬁndings which have not been challenged on this appeal.
(See Dogherzj) v. Creary (1866) 30 Cal. 290 [abandoned water right subject to subseéquent
appropri'ation] ; Gallagher v. Montecito Valley W:ater Co. (1894) 101 Cal. 242 [right
acquired by prescriptionj ; Lindblom v. Round Valley Water Co. (1918) 178 Cal.450
[nonuser forfeits water rights which become available to subsequent appropriator].)

Thus, the only remaining possibility is that Kern Delté’s predecessors in intérest forfeited '
. a pdrtion of their rights prior to 1914, which were to some extent subsequvenﬂy |
appropriated by North Kern’s predecessors prior to 1914, (See Smith v. O 'Hara (1872)
43Cal.371) -

Third, if North Kern is unable to prove a pre- 1914 éppropﬁation, its claim, like
any other post-1914 claim, wﬂl be subject to the statutory mandates because the clear
inteﬁt of the WCA is to provide for the uniform adnﬁnistratioﬁ of California’s water
resources. (Art. X, § 2; § 1201; Peabody v. City of Vallejo (1935) 2 Cal.2d 351, 367-
368.) Thﬁs, thé pre-1914 nature of Kern belta’s right does not preclude application of
thé WCA if that right is found to have been lost qfter 1914. We find no authority to
support North Kern’s position that, once established, a pre-1914 appropriation is subject
to future management outside the statutory scheme. Though certain constitutional

- provisions restrict a state from altering or extinguishing an existing property interest,

than the amount of water now claimed by North Kern. North Kern’s predecessors, like
those of Kern Delta, did not practice winter ground water recharge. Therefore, the
increased need for water for this purpose, occurring in the middle of the 20th century,
could not be part of any pre-1914 appropriation. (4rmstrong v. Payne, supra, 188 Cal. at
p. 600 [an appropriation of water has always been defined by the amount used].) An
appropriation cannot be expanded except by a new appropriation. (Pleasant Valley
Canal Co. v. Borror, supra, 61 Cal.App.4th at p. 753.)
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such as a preexisting water right (see Fall River Valley Irr. Dist. v. Mt. Shasta Power
Corp (1927) 202 Cal. 56, 68), there appears to be no barrier to the application of a
statutory scheme if the preexisting right is legitimately extinguished by operation of
common law principles. This result is particularly compellinnghen strong public policy
considerations make a strong case for statewide uniform management of an essential
resource such as California water.
On-this sﬁbjec’c’, there is no doubt about the public policy of the state. The
| SWRCB has exclusive jurisdiction over appropriative claims made éfter 1914. (§§ 1201,
1202, 1225, 1250; Pleasant Valley Canal Co. v. Borror, supra,_ﬁ 1 Cél.App.4th at p. 754;
United States v. State Water Resources Control Board (1986) 182 Cal.App.3d 82, 102.)
After 1914, a ‘claimant may not establish an appropriati’ve right merely by use. (§§ 1225,
1201, see People of State of Cal. v. United States (9th Cir. 1956) 235 F.2d. 647.) Water
forfeited reverts to the public and becomes available for appropriation byvo’chers47 |
| thrOUgh the permit procedures. (§ 1241.) This furthers the Legislature’s aim of
“foster[ing] the most reasonable and beneficial uses of the state’s scarce Wwater resources.
[Citation].f’ (Pleasant Valley Canal Co. v. Borror, supra, 61 Cal.App.4th at p. 754; see
| also National Auduboﬁ Soc. v. Superior Cburf (1983) 33 Cal.3d 419, 447 [legislativ.e
intent is to grant SWRCB broad expansive authority to undertake comprehensive

planning and allocation of water resources].)

47 The language of the statute which requires a finding of the SWRCB and notice to
the parties, is intended to provide procedural guidelines to be followed before forfeiture
when the SWRCB is the agency determining whether forfeiture has occurred. (See 12
Pacific L.J. 526, 527.) In this case, the competing rights of the parties were fully litigated
and full procedural protection was afforded. .
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- Fourth, Whilé we havé been unable to uncover any authority for the proposition
that a forfeited pre-1914 entitlement reverts to the public, this subject is not ﬁ'ow before
us. The irreducible issue raised by North Kern’s appeal is whether any amount forfeited
by Kem Delta hias been appropriated as a matter of law by North Kern, but this issue is
not ripe for decision givén our disposition of Kern Delta’s appeal. On the other hand, if
on remand North Kern cannot prove its ent1ﬂement to any water found to have been
forfeited by Kern Delta, whether the Water has mstead become a part of the public
domain would seem to be irrelevant to the interests of North Kern,, at least in this action.

Other Issues
The remaining issues raised by the pafties, whether on the appeal or on the cross-
appeal, are moot. Resolution of all such issues first requires the resolution of the issue
whether Kern Delta forfeited some portion of its rights by nonuse and if so the
quantification of the amount'forfeited'. '

DISPOSITION
~ The judgment is reversed. The case is remanded for retrial of:

(1) the question whether Kern Delta forfeited by nonuse any part of its MHA
entitlement of 300 cfs per day, based.upon a measurement (day, mionth, season, etc.), a
specific five-year period; and a consideration of all other relevant factors disclosed by the
evidence; and |

(2) all other issues (1) expressly raised by the parties on this appeal but (2) not
resolved by this opinion and not found in this opinion to have been waived or abandoned
for purposes of this appeal, and (3) put in controversy by reason of the trial court’s

determination of the issues described in (1) above.
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The parties are not limited on retrial under this remand to the evidence introduced
during the previous proceeding, and may offer whatever additional evidence they desire
to have admitted, subject to the trial court’s rulings on the admissibility of such evidence.

Each party shall bear its own costs on this appeal.

| Dibiaso, J.
WE CONCUR:

Ardaiz, P.J.

Levy, J.
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COURT OF APPEAL

- ' ' FIFTE -
IN THE COURT OF APPEAL OF THE STATE OF CALY d‘ﬁ%ﬂ%ﬁﬁ'mm

FIFTH APPELLATE DISTRICT MAR 3 - 2p
BE;;E Sproule Court Admiristrator/Cler).

NORTH KERN WATER STORAGE : F033370 P

DISTRICT, ' '

v , ' (Super. Ct. No. 172919)
Plaintiff, Cross-defendant, Cross- | :
complainant, Respondent and Appellant,

v - ORDER MODIFYING

: ' OPINION AND DENYING

D TER DISTRICT,

KERNDELTA WA TR  PETITIONS FOR REHEARING
Defendant, Cross-complainant, Cross- LNO CHANGE IN JUDGMENT]
defendant and Appellant;

CITY OF BAKERSFIELD,

Cross-defendant, Cross-complainant and -

Respondent. ,

I. |

The opinjon filed in the above entitled action on January 3 1,2003, is modified as
follows: | '

1. The following scntence is added to footuule 6 on page 7:

“Noﬁctheless, by limiting our discussion to the Kern Igland rights, we do

not mean that any amount forfeited is correspondingly limited to Kern

Island rights. Any amount forfeited may well include portions 6f Kern

Delta’s other appropriations.”

2.- The following sentence is added to footnote 33 on page 32, after the sentence
which ends with the words “alleged unreasonable uses,” and before the sentence that
begins with the words “Because we will:” ’

“Un these facts, article X, section 2 does not provide an independent

ground for affirming the judgment,”

18 T9vd A | Yoa § | 69/5-SPp-655  9ZIST £oBZ



R AR ' ,
3% Tho last paragraph of Page 33 ul' the opinion is modified to read “1932 10 1976"
in place,of 1942 to 1976,”

. 4.-Ont'page 474 ‘Paragraph (1) of the disposition, the words “MHA entitlement
of 300 cofs per day” are deleted and the words “paper cntitlements” arc put in their pluce
' 'so that the paragraph reads as follows: : ‘

“(1) the question whether Kern Delta Torfeited by nonuse any part
of its paper entitlements, based upon a measurement (day, month, season,
ete.), a specific five-year period, and a consideration of all other relevant
factors disclosed by the evidence; and”

-+ 5. There is no change in Jjudgment.
I
| North‘Kem’s peﬁtion for rehearing is denied.

Other than the few matters addressed by the modifications deseribed above in

section I of this Order, North Kern’s petition for rehearing is nothing more than the
expression of North Kern'’s obvious indignation that this court had the chutzpah to
disagree with most of the contentions raised by North Kern on thls appeal. We also point
out that California Rules of Court, rule 25 [Rehearing], is not an {uvitation to edit the
opinions of the Courts of Appeal. (See Lewis v, Superior Court (1999) 19 Cal.4th 1232,
1263 [“[Aln opinion is not a brief in reply to counse’s arguments,’, . . In order to state
the reasons, grounds, or principles upon which a decision s based, the court need not
discuss every case or fact raised by counsel in support of the parties’ positions™]; People
v. Garcia (2002) 57 Cal.App.4th 847, 853-854.)

II1.

~ Kemn Delta’s petition for vrehearing i denied.

The court did not decide this case on public policy grounds. The opinion states - -

only that, even if the Miller-Haggin Agreement and the Shaw Deorey suppbrted Kern
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Delta’s contention that its rights were not subject to California law governing forfeiture

and unreasonable use, the court would be compelled to reject this argument on.public
pohcy grounds. Moreover, the parties extensively briefed the pubhc policies of this state

with respect to water and water rights.

Dibiaso, P.J.

WE CONCUR:

& Ardaiz, P.J, |

4 ' Levy, .
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