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I. INTRODUCTION

The San Luis & Delta-Mendota Water Authority (“Water Authority”’) and Westlands Water
District (“Westlands”) object to the admission into evidence of certain exhibits submitted by Group 15
and Group 22 at the close of their cases in chief for Part 1B of the California WaterFix change petition
hearing. The Water Authority and Westlands object to exhibits listed below to the extent they are
offered for the truth of the matters asserted therein, on the grounds of hearsay.

It is the Water Authority and Westlands” understanding that pursuant to the Hearing Team’s
September 9, 2016 email to the h.earing parties, the parties have an opportunity to submit evidentiary
objections to non-testimony exhibits after such exhibits are submitted for admission into evidence.
The Water Authority and Westlands submit these written objections in reliance on that understanding,
while also re-asserting the Water Authority and Westlands’ previously submitted written objections to

testimony exhibits.

II. BACKGROUND

On September 1, 2016, the parties who had indicated their intent to present cases in chief in
Part 1B of the California WaterFix hearing submitted written testimony and exhibits to support their
cases in chief.

On November 9, 2016, East Bay Municipal Utility District (Group 15), submitted via email a
letter and final exhibit list, which submitted exhibits for admission into evidence.'

On November 15, 2016, the City of Stockton (Group 22), submitted via email a letter and final
exhibit list, which submitted exhibits for admission into evidence.

III. LEGAL STANDARD

The California WaterFix hearing is governed by chapter 4.5 of the Administrative Procedure
Act (commencing with section 11400 of the Government Code), sections 801-805 of the Evidence

Code, and section 11513 of the Government Code. (Cal. Code Regs., tit. 23, § 648(b); see also Oct.

! The various letters submitted exhibits for admission into evidence are available on the State Water
Resources Control Board’s California WaterFix — Water Right Petition webpage, at
http://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/waj
r_right_petition.shtml.
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30, 2015 Hearing Notice, Enclosure D.)

Government Code section 11513(d) sets requirements for admissible hearsay evidence.
Section 11513(d) provides that “[h]earsay evidence may be used for the purpose of supplementing or
explaining other evidence but over timely objection shall not be sufficient in itself to support a finding
unless it would be admissible over objection in civil actions.” The State Water Resources Control
Board (“Water Board”) has explained that “[h]earsay evidence is evidence of a statement that was
made other than by a witness while testifying at the hearing, and that is offered to prove the truth of
the matter stated.” (Order WQ 2014-0015,2014 WL 784908, at *4 (Feb. 4, 2014), citing Evid. Code,
§ 1200(a).) The Water Board cannot base a finding upon hearsay “unless it corroborates non-hearsay
evidence.” (See, e.g., Order WR 2004-0004, 2004 WL 367585, at *16 (Feb. 19, 2004); Order WR
2016-001, 2016 WL 492285, at *20 (Jan. 19, 2016).

IV. ARGUMENT

To the extent each of the exhibits below are offered to prove the truth of the matter stated, the

Water Authority and Westlands object to the admission of these exhibits. The table below identifies

the exhibits objected to:

Party Exhibit Description

East Bay Municipal EBMUD- Summary — Eileen M. White

Utility District 100

East Bay Municipal EBMUD- Summary — Dr. Benjamin Bray

Utility District 101

East Bay Municipal EBMUD- Summary — Xavier J. Irias

Utility District 102 :

East Bay Municipal EBMUD- EBMUD Comments on BDCP EIR/EIS (2014 and

Utility District 176 2015)

City of Stockton STKN-002 | Comments on the Notice of Preparation for BDCP
EIR. May 30, 2008

City of Stockton STKN-003 | City of Stockton Comments on BDCP Draft
EIR/EIS. July 2014

City of Stockton STKN-004 | City of Stockton Comments on CalWaterFix
RDEIR/DSEIS, October 29, 2015

The exhibits listed include statements that were made other than by witnesses while testifying during
the California WaterFix change petition hearing, and to the extent they are being offered to prove the
truth of the matters asserted therein, they are hearsay. Pursuant to Government Code section
11513(d), they should not therefore be used to support findings by the Hearing Officers, other than to
1512389.1 10355-048 2
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corroborate non-hearsay evidence.

V. CONCLUSION

For the reasons explained above, the Water Authority and Westlands object to the Hearing

Officers’ admission of the exhibits submitted by Group 15 and Group 22 to Part 1B of the California

WaterFix change petition hearing discussed herein.

Dated: November 22, 2016

Dated: November 22, 2016
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