From: Michael A. Brodsky <michael@brodskylaw.net>

Sent: Friday, October 27, 2017 6:12 PM
To: CWFhearing
Cc: kcorby@somachlaw.com; kelweg1@aol.com; Karna Herrigfeld; Kevin O'Brien; Kate

Poole 1; Kelley Taber; Kyle Jones; Lauren Caster; matlas@downeybrand.com; Matt
Emrick; melissa.poole@wonderful.com; mghafar@earthjustice.com;
mhagman@lindmoreid.com; Michael A. Brodsky; Michael B. Jackson; Marcos Kropf;
mlarsen@kdwcd.com; Meredith Nikkel; Michael Van Zandt;
mvoss@cityofsacramento.org; myoung@awattorneys.com; ncardella@prlawcorp.com;
Brenda Rose; Osha Meserve; Philip Pogledich; Paul Minasian; Patrick Porgans; Miljanich,
Peter@solanocounty; Paul Simmons; Philip Williams; Rebecca R. Akroyd; Randall Reck;
Ron Bernal; Richard Denton; rmaddow@bpmnj.com; rmburness@comcast.net;
roland@ssjmud.org; rsb@bkslawfirm.com; Russell Frink (russell@spalettalaw.com);
rsmith@downeybrand.com; Ryan Hernandez; Kate Poole 2; sae16@lsid.org;
schaffin@awattorneys.com; sdalke@kern-tulare.com; sgeivet@ocsnet.net;
Sophie.Froelich@Roll.com; sonstot@awattorneys.com; Stefanie Morris; Steve Rothert;
Steve Saxton; ssdwaterfix@somachlaw.com; Stephen Siptroth; Nicole Suard; Stephan
Volker; sgrady@eslawfirm.com; red@eslawfirm.com; Tara Mazzanti; Tom Gohring;
Thomas Esqueda; Tim Stroshane; Thomas H. Keeling; Toni Robancho; Trent Orr; Tim
O'Laughlin; Valerie Kincaid; Miliband, Wes A.; William Femlen; Mike Savino

Subject: Re: Reminder of Public Availability of NMFS BiOp; USFWS BiOp; CDFW 2081; CWF
certified FEIR/EIS
Attachments: cwf Statement of Service10.27.pdf

Publicly available documents not submitted into evidence or made a part of DWR’s application are not evidence in these proceedings.
These are evidentiary hearings. The purpose of an evidentiary hearing is to determine facts based on evidence admitted into the record.
Publicly available documents, available on the internet, or elsewhere, play no role here.

At this point, since DWR withdrew any operating criteria contained in modeling that has been submitted into evidence from their
definition of the project—as stated in their letter of September 8, 2017-- all we know about the project for purposes of acting on
DWR’s change petition is what is contained in the 5% engineering description (twin 40 foot diameter tunnels with 3 intakes) and that
DWR promises to meet D-1641 in operating the project. Outside of these proceedings, all parties know that a twin-tunnel three-intake
project is dead and that the governor may or may not try to move a scaled back one-tunnel one-intake project forward.

If DWR wants the parties to respond to, or the Board to consider, the project as described in the documents listed in DWR’s email of
today (which describe the dead three-intake twin-tunnel project), then DWR needs to amend their project application to make those
documents a part of the project description as contained in the application.

It is not up to the parties to describe DWR’s dead project for DWR by submitting publicly available documents into evidence.

It appears that there is nothing DWR can do with regard to its failure to submit a complete project application (or, at this point, a non-
phantom application) that will cause the Board to enforce its regulations and provisions of the Water Code that require a complete
application and project description before any change in water rights may be considered. There is no such thing as a “place holder”
water rights proceeding that allows the governor and the federal government to make up their minds what, if any, project they are
proposing whilst scores of parties and hundreds of attorneys are held hostage awaiting some project to emerge—at an expense of
millions of dollars to parties who can ill afford it. However, as Hearing Officer Doduc confirmed at the Part 2 Pre-Hearing conference,
that is exactly what the present proceedings have turned out to be. Today’s email is the latest manifestation of the absence of the rule
of law in administrative proceedings.

This is two of two emails.



Michael Brodsky

Law Offices of Michael A. Brodsky
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STATEMENT OF SERVICE

CALIFORNIA WATERFIX PETITION HEARING
Department of Water Resources and U.S. Bureau of Reclamation (Petitioners)

| hereby certify that | have this day submitted to the State Water Resources Control Board and
caused a true and correct copy of the following document(s):

Delta Alliance’s email of 10/27/17 responding to DWR’s 10/27/17 email pointing out
publicly available information.

to be served by Electronic Mail (email) upon the parties listed in Table 1 of the Current
Service List for the California WaterFix Petition Hearing, dated October 25, 2017, posted by the

State Water Resources Control Board at
http://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/service_list.shtml

| certify that the foregoing is true and correct and that this document was executed on
October 27, 2017, at Capitola, California.

Signature: %’ W

Name: Michael A. Brodsky £
Title: Attorney

Party/Affiliation:
Save the California Delta Alliance, et al.

Address:

Law Offices of Michael A. Brodsky
201 Esplanade, Upper Suite
Capitola, CA 95010
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Michael Brodsky


