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SYNOPSIS 

The issue presented to the Office of Administrative Law is 
whether or not certain standards used by the State Water 
Resources Control Board and the Regional water Resources Control 
Board, North Coast Region, in administering the "Toxic Pits 
Cleanup Act" constitute "regulations" required to be adopted in 
compliance with the Administrative Procedure Act. 

The Office of Administrative Law has concluded that the 
challenged standards are not "regulations" required to be adopted 
in compliance with the Administrative Procedure Act. 
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enforced or administered by it, or to govern its 
procedure, . . .  " [Emphasis added. J 

Government Code section 11347.5, authorizing OAL to deter
mine whether or not agency rules are "regulations," provides 
in part: 

"{a) No state agency shall issue, utilize, en
force, or attempt to enforce any guideline, 
criterion, bulletin. manual. instruction, 
order, standard of general application, or 
other rule. which is a [')regulation(') as 
defined in subdivision {b) of Section 11342, 
unless the guideline, criterion, bulletin, 
manual, instruction [or] . . .  standard of 
general application . . . has been adopted as 
a regulation and filed with the Secretary of 
State pursuant to [the APA] . . . .  " 
[Emphasis added.] 

Applying the definition of "regulation" found in Government 
Code section 11342, subdivision {b), involves a two-part 
inquiry: 

First, is the challenged rule either 

o a rule or standard of general application ru;:

o a modification or supplement to such a rule?

Second, has the challenged rule been adopted by 
the agency to either 

o implement, interpret, or make specific the law
enforced or administered by the agency or

o govern the agency's procedure?

The answer to the first part of the inquiry is "yes." For 
an agency rule or standard to be "of general application" 
within the meaning of the APA, it need not apply to all 
citizens of the state. It is sufficient if the rule applies 
to all members of a class, kind or order.38 As previously 
discussed, the "Interoffice Communication" is directed to 
the Requester. However, the challenged rule contained 
therein--i.e., (1) discharge" of hazardous waste containing 
free liquids can occur even though no new hazardous wastes 
has been placed in the surface impoundment after the 
effective date of TPCA and (2) "free liquids" may constitute 
rainwater which mixes with hazardous wastes--is generally 
applicable. The two-part challenged rule is meant to apply 
to all surface impoundments subject to TPCA. 
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