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] U NITED  STA TES
2 D E PA R T M EN T  OF TH E IN T E R IO R
3 B U R EA U  OF R E C L A M A T IO N
4 Centra] Valley Project, C aliforn ia

5 INTERIM  R E N E W A L  C O N TR A C T B E T W E E N  T H E  U N ITED  S T A T E S
6 A N D  W ESTLA N D S W A T E R  D IST R IC T
7 PRO V ID IN G  FO R  PR O JEC T W A T E R  S E R V IC E  FR O M
8 SA N  LUIS U N IT AND D E L T A  D IV ISIO N

9 TH IS CONTRACT, m ade this 3 7  day , 2 0 0 ^  in piCrrsfiaiice generally

10 o f  the A ct o f  June 17, 1902 (32 Stat. 388), and acts am endato ry  o r supp lem entary  thereto , including,

11 but not lim ited to, the Acts o f  A ugust 26, 1937 (50 Stat. 844), as am ended and supp lem en ted , A ugust 

'4, 1939 (53 Stat. 1187), as am ended and supplem ented, Ju ly  2, 1956 (70 Stat. 483), Ju n e  3, 1960

13 (74 Stat. 156), June 21, 1963 (77 Stat. 68), O ctober 12, 1982 (96 Stat. 1263), O c to b e r 27, 1986

14 (100 Stat. 3050), as am ended, and T itle  X X X IV  o f th e  Act o f  O ctober 30, 1992 (106 Stat. 4706), all

15 co llec tively  hereinafter refen’ed to  as Federal R eclam ation law , be tw een  TH E U N IT E D  STA TES OF

16 A M E R IC A , hereinafter refen’ed to as the U nited States, and the W E ST L A N D S W A T E R  D IST R IC T ,

17 hereinafter refeired  to as the C ontractor, a public agency o f  the S tate o f  C alifornia, du ly  organized ,

18 existing, and acting pursuant to the  law s thereof;

19 W ITN ESSETH , That:

20 EX PLA N A TO R Y  R E C IT A L S

21 [U ‘] W HEREAS, the  U nited  S tates has constructed  and is operating the  C alifo rn ia  Centi'al

22 V alley P ro ject (Project), for d iversion , storage, can iage, d is trib u tio n  and beneficial use, fo r flood 

contro l, irrigation, m unicipal, dom estic , industrial, fish and w ild life  m itigation, p ro tec tion  and
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24 restoration, generation and, distribution o f  electric energy, salin ity  control, nav iga tion  and other

25 beneficial uses, o f waters o f  the Sacram ento R iver, the A m erican River, the T rin ity  R iv er, and the

26 San Joaquin R iver and their tributaries; and

27 [2"‘'] W H EREA S, the United States constructed the D elta D ivision F ac ilitie s , including  the

28 San Luis U nit facilities {which include the San Luis C anal, the Coaliiiga C anal, th e  P leasan t V alley

29 P um ping  Plant, and the Dos Am igos Pum ping P lant), w hich will be used in p a rt fo r the furn ish ing  o f

30 w ater to the C ontractor pursuant to the tem rs o f this C ontract; and

31 [3'**] W HEREAS, the rights to P roject W ater w ere acquired by the U n ited  S ta tes pursuant to

32 C alifornia law for operation o f  the Project; and

33 [4"’] W HEREAS, the tenns and conditions pursuant to w hich P ro ject W ate r is to be

34 delivered to the C ontractor through D ecem ber 31, 2007, are addressed in the C o n trac t B etw een  the

35 U nited States and W estlands W ater D istrict P rovid ing  for W ater Service, dated Ju n e  5, 1963, and the

36 Stipulated Judgm ent in the law suit entitled B arcellos and W olfsen, Inc., v, W estla n d s  W ater D istrict,

37 Civ. No. F-79-106-E D P (E.D. Cab), as consolidated w ith W estlands W ater D is tr ic t v. U nited  States

3S o f  A m erica, Civ. No. F-81-245-ED P (E.D. Cal.), entered on D ecem ber 30, 1 986, h e re in afte r referred

39 to as the Existing Contract; and

40 [5*'’] W H EREA S, the United States and the C ontractor have pursuant to

41 Subsection 3404(c)(3) o f  the Central V alley P roject Im provem ent Act (C \/P IA ), sub seq u en tly  entered

42 into b inding agreem ents identified as B inding A greem ent No. 14-06-200-495 A -B A , and B inding

43 A gi’eem ent No. CV 79-106-ED P-BA , which sets out the term s pursuant to w hich  the C ontracto r
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44 agreed to renew  the Existing Contract before the expiration  date after com pletion  o f  the

45 Program m atic Environm ental im pact Statem ent (PEISJ and other- appropriate  environm ental

46 docum entation and negotiation o f  a renewal contract; and w hich also sets out the consequences o f  a

47 subsequent decision not to renew: and

48 [6“’] W H E R E A S, Section 3404(c) o f  the C V PIA  pi'ovides for long-tenn  i-enewal o f  the

49 Existing C ontract follow ing com pletion o f  appi'opriate environm ental docum entation , in c lu d in g  the

50 PEIS, which was I'equired b y  Section 3409 o f  the C V PIA , pursuant to the N ational E nvironm ental

51 Policy  Act (N E PA ) analyzing the direct and indirect im pacts and benefits o f  im p lem en ting  the

52 C V PIA  and the potential renew al o f  all existing contracts for P ro ject W ater; and

^ [?“’] W H E R E A S, rights o f  renew al o f  E x isting  C ontract and to conve il said con tract to a

54 contract as p rovided  by  subsection (d). Section 9 o f  die A ct o f  A ugust 4, 1939 (53 Stat. 1187), are set

55 foi1h in said contract; and

56 [8"’] W H E R E A S, the U nited States has com pleted  the PE IS , b u t since all the env ironm en ta l

57 docum entation necessai-y to execute a long-tenn renew al contract has not been  com pleted , the

58 Contractor has requested  an interim  renewal contract pursuant to Section 3404(c)(1) o f  the C V PIA ;

59 and

60 [9*''] W H E R E A S, the United States has detem iined  that the  C ontracto r has fu lfilled  all o f

61 its obligations u n d er the E xisting Contract; and
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62 [10‘''] W HEREAS, the Contractoi- has dem onstrated to  the satisfaction  o f  th e  C ontracting

63 O fficer that the Contractor has utilized the P roject W ater supplies available to it foj- reasonab le  and

64 beneficial use and expects to u tilize fully for reasonable and beneficial use the quan tity  o f  P ro ject

65 W ater to be m ade available to it pursuant to this Contract; and

66 [ 11"’] W HEREAS, w ater obtained from the Project has been relied upon by urban and

67 agricultural areas within C alifornia for m ore than 50 years, and is considered by the C on tracto r as an

68 essential portion o f  its w ater supply; and

69 [12"'] W H EREA S, the econom ies o f  regions within the P roject, includ ing  the  C o n trac to r’s,

70 depend upon the continued availab ility  o f  water, including w ater sen d ee  from  the P ro jec t; and

71 [12.1] W HEREA S, the U nited States Court o f  Appeals for the N inth  C ircu it has he ld  that

72 Section  1(a) o f th e  San Luis Act, Public Law (P.L.) 86-488 (74 Stat. 156) im poses on the  S ecretary  o f

73 the hiterior (Secretary) a duty to provide drainage service to the San Luis U nit; and

74 [12.2] W HEREAS, the C ontractor and the Contracting O fficer recogn ize  tha t adequate

75 drainage service is required to m aintain  agricultural production w ith in  certain  areas seiw ed w ith

76 Project W ater made available undej- this Contract, and all renew als thereof; and

77 [12.3] W HEREAS, the C ontacting Office)- intends, to the extent appropriated  funds are

78 available, to develop and im plem ent effective solutions to drainage problem s in the San L uis U nit; and 

'79 [12.4] W HEREAS, the C ontracting O fficer and the C ontractor acknow ledge that such

80 drainage solutions m ay involve actions not originally contem plated and/or tire construc tion  or use o f

8] facilities, other than the San Luis Drain; that the C ontractor is investing  in drainage so lu tio n s  for
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82 lands within its boundaries that should be considered by the C ontracting O fficer in detem iin ing

83 d rainage solutions; and that the ex isting  ratesetting po licy  as it relates to the a llo ca tio n  and co llection

84 o f  drainage costs m ay require am endm ent to recognize those investm ents by  the C ontracto r and o ther

85 relevant circum stances; and

86 [12.5] W H EREA S, the D epartm ent o f  the In te rio r (Interior), Bureau o f  R eclam ation  pub lished

87 in  June 2006 the San Luis D rainage Feature R e-evaluation  F inal E nvironm ental Im pact S ta tem ent,

88 w h ich  considers alternatives to provide agricultural d ra inage service to the San L uis U nit; and

89 [ 12.6] W H EREA S, on  M arch 9, 2007, the R ecord  o f  D ecision was signed  fo r the  San L uis

90 D ra inage Feature R e-evaluation  Final Environm ental E npact Statem ent iden tify ing  the  re tirem ent o f  

up to 194,000 acres o f  land from  irrigated agricultural p roductions as the selected  alternative; and

92 [13'*'] W H EREA S, the Secretary intends through coordination, cooperation , and partnersh ips

93 to  pursue measures to im prove w ater supply, w ater quality , and reliability  o f  the P ro jec t for all P ro ject

94 purposes; and

95 [14*''] W H EREA S, the m utual goals o f  the U nited  S tates and the C o n trac to r include: to

96 p rov ide for reliable P roject W ater supplies; to control costs o f  those supplies; to achieve repaym en t o f

97 th e  Project as required by law ; to guard reasonably against P roject W ater shortages; to ach ieve a

98 reasonable balance am ong com peting  dem ands for use  o f  P ro ject W ater; and to com ply  w ith  all

99 applicab le environm ental statu tes, all consistent w ith  the legal obligations o f  the U nited  S ta tes

100 re la tiv e  to the Project; and
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101 [14.1 ] W HEREAS, the parties intend by th is Contract to develop a m ore cooperative

] 02 re la tionship  in order to achieve their mutual goals; and

103 [15'*'] W HEREAS, the C ontractor has utilized or m ay utilize transfers, contract assignm ents,

104 reschedu ling  and conveyance o f  P roject W ater and non-Project w ater under this C ontract as too ls to

105 m inim ize the im pacts of Conditions o f  Shortage and to m axim ize the beneficial use o f  w ater; and

106 [15.1] W HEREAS, the parties desire and intend that this C ontract no t p rov ide  a d is in cen tiv e

107 to the C ontractor in continuing to carry out the beneficial activities set out in the E xp lanato ry  R ecital

108 im m ediately  above; and

109 [15.2] W HEREAS, in order to continue w ater service provided under P ro ject w a te r serv ice

110 contracts that expire prior to the com pletion o f  the PEIS, the U nited  States in tends to execu te  in terim

111 renew al contracts for a period not to exceed three (3) Y ears in length, and for successive in terim

112 periods o f  not m ore than two (2) Y ears in length, until appropriate environm ental docum en ta tion ,

113 including the PEIS, is finally com pleted, at w hich tim e the Secretary shall, pursuant to Federal

114 R eclam ation  law, upon request o f th e  C ontractor, enter into a long-tenn  renew al contract fo r a period

115 o f  tw enty-five (25) Years; and m ay thereafter renew  such long-tenn  renew al contracts for successive

116 periods not to exceed twenty-five (25) Y ears each; and

1 l l ' [15.3] W HEREAS, the Secretary intends to assure uninteiTupted w ater service and con tinu ity

118 o f  contract through the process set forth in A rticle  2 hereof; and

[1 d “'] WPIEREAS, the U nited States and the C onti'actor are w illing  to eirter in to  th is 

120 C ontract pursuant to Federal R eclam ation law' on the term s and conditions set forth belowg
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121 N O W . T H E R E FO R E , in consideration o f  the m utual and dependent covenan ts herein

122 contained, it is hereby  m utually  agreed by the parties hereto as fo llow s:

123 D EFINITION S

124 1, W hen used herein unless otherw ise distinctly  exp ressed , or m anifestly  in co m p atib le

125 w ith  the intent o f  the parties as expressed in this Contract, the ten n :

126 (a) “ C alendar Yeai*” shall m ean the period January  I through D ecem ber 31, bo th  dates

127 inclusive;

128 (b) “C harges” shall m ean the paym ents req u ired  by Federal R eclam ation  law  in

129 addition to the Rates as determ ined annually by the C ontracting  O fficer pursuan t to this C ontract;

(c) “ C ondition o f Shortage” shall m ean a co n d itio n  respecting  the P ro jec t during

131 any Y ear such that the C ontracting O fficer is unable to deliver su ffic ien t w ater to m eet the C ontract;

132 (d) “ C ontracting O fficer” shall m ean the Secretary ' o f  the In te r io r’s duly au thorized

133 represen tative acting pursuant to this Contract or applicable F ed era l R eclam ation  law  o r reg u la tio n ;

134 (e) “ C ontract T o tal” shall mean the m ax im u m  am ount o f  w ater to  w h ich  the

135 C ontractor is entitled under subdivision (a) o f  A rticle 3 o f  th is  C ontract;

136 (f) “ C ontractoi‘'s Service Ai'ea" shall m ean the area to w hich the C o n trac to r is

137 perm itted to provide P roject W ater under this Contract as d esc rib ed  in E xhibit “ A ” attached  hereto ,

138 w hich m ay be m odified  from tim e to tim e in accordance w ith  A rtic le  35 o f  th is C ontract w ith o u t

139 am endm ent o f  this Contract;
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140 (g) “ C V P IA ” shall m ean the C entral V alley P ro ject Im provem en t A ct,

141 T itle X X X IV  o f  the A ct o f  O ctober 30, 1992 (106 Stat. 4706);

142 (g) (1)) “D elta  D iv ision  F acilities” shall m ean  those  ex is tin g  and fu ture P ro ject

143 facilities in and south o f  the Sacram ento-San Joaqu in  R ivers D elta, inc lu d in g , but no t lim ited  to, the

144 C.W . “B ill” Jones P um ping  P lant, the O ’N eill Forebay , the O ’N eill P um ping /G enera ting  P lan t, and

145 the San Luis R eservoir, used  to  divert, store, and convey w ater to those  P ro jec t C ontractors en titled  to

146 receive w ater conveyed th rough  the D elta-M endota C anal;

147 (h) “E lig ible L ands” shall m ean  all lands to  w hich  Irrigation  W ater m ay be

148 delivered in  accordance w ith  Section  204 o f  the R eclam ation  R eform  Act o f  O ctober 12, 1982

149 (96 Stat. 1263), as am ended, hereinafter referred to as R RA ;

150 (i) “ E xcess L ands” shall m ean all lands in excess o f  the lim itations contained  in

151 Section 204 o f  the R RA , o th er than  those lands exem pt from  acreage lim ita tio n  under Federal

152 R eclam ation law;

153 (j) O m itted .

154 (k) “ Inelig ib le L ands” shall m ean all lands to  w hich Irrigation  W ater m ay n o t be

155 delivered in accordance w ith  Section  204 o f  the R R A ;

156 (1) O m itted .

157 (m ) “ IiTigation W ater” shall m ean  w ater m ade availab le  from  the P ro ject tha t is

158 used prim arily  in  the production  o f  agricultural crops or livestock, includ ing  dom estic use incidental

159 thereto, and w atering o f  livestock;
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160 (n) “Landholder” shall m ean  a party  that directly or in d irec tly  ow ns or leases

1 61 nonexem pt land, as provided in 43 CFR 426 .2 ;

162 (o) “M unicipal and Industria l (M &I) W ater” shall m ean P ro jec t W ater, o ther than

163 Irrigation W ater, m ade available to the C ontractor. M &I W ater shall include w a te r used for hum an

164 use and purposes such as the watering o f  landscap ing  or pasture for an im als (e .g ., horses) w hich are

165 kept for personal enjoym ent or w ater delivered to landholdings operated in un its o f  less than  five

166 acres unless the Contractor establishes to the satisfaction o f  the C ontracting  O ffice r that the use o f

167 w ater delivered to any such landholding is a u se  described in subdivision (m ) o f  th is  A rticle;

1 (p) Omitted.

. (q) “Operation and M ain ten an ce” or “O& M " shall m ean  no rm al and reasonab le

170 care, control, operation, repair, replacem ent (o th er than capital replacem ent), and m ain tenance o f

171 P ro jec t facilities;

172 (r) “Operating N on-Federal E n tity” shall m ean the en tity (ies), its (their) successo rs

173 o r assigns, which has (have) the obligation to operate  and m aintain all or a p o rtio n  o f  the D elta

174 D ivision Facilities pursuant to w ritten agreem ent(s) w ith the U nited States. W h en  th is C ontract w as

175 entered into, the O perating N on-Federal E n titie s  w ere the San Luis and D e lta -M en d o ta  W ater

176 A uthority  and, w ith respect to San Luis U nit facilities, the C alifornia D epartm en t o f  W ater R esources,

177 and the Contractor;

178 (s) “P roject” shall m ean the C entral V alley  Project ow ned by the  U nited S tates and

m anaged  by the D epartm ent o f  the Interior, B u reau  o f  Reclam ation;
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180 (t) “Pi'oject C ontractors” shall m ean all parties who have w atei' serv ice  contracts

181 foi‘ P roject Watei' from the P roject with the United S tates pursuant to Federal R eclam ation  law;

1 82 (u) ‘‘Project W ater” sliall m ean all w a te r that is developed, d iverted , stored, or

183 delivered  by the Secretary in accordance with the statutes authorizing the P ro ject and in accordance

184 w ith  the term s and conditions o f  water rights acquired pursuant to California law ;

1S5 (v) “Rates” shall m ean the paym ents determ ined annually by the C ontracting

186 O fficer in accordance with the then cument applicable w ater ratesetting policies for the P ro ject, as

187 described  m subdivision (a) o f  A rticle 7 o f  this Contract;

188 (w) Omitted.

189 (x) “Secretary” shall m ean the Secretary  o f  the hiterior, a du ly  appointed

190 successor, o r an autliorized representative acting pursuan t to any authority o f  the S ecretary  and

191 through  any agency o f  the h iterior;

192 (y) Omitted

193 (z) “W ater D elivered” or “D elivered W ater” shall m ean P ro ject W ater diverted for

194 use by the C ontractor at the point(sJ o f  delivery approved by the Contracting O fficer;

195 (aa) “W ater M ade A vailable” shall m ean  the  estim ated am ount o f  P ro ject W ater

196 that can be delivered to the C ontractor for the upcom ing Y ear as declared by the C on tracting  O fficei’,

197 p u rsuan t to subdivision (a) o f  A rticle 4  o f  this Contract;

10
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i 98 (bb) “W ater Scheduled” shall m ean P ro jec t W ater m ade av a ilab le  to  the C ontracto r

199 for which tim es and quantities for delivery have been estab lished  by the C o n trac to r and C ontracting

200 O fficer, pursuant to subdivision (b) o f  Article 4  o f  th is C ontract; and

201 (cc) "Year" shall m ean the period from  and including M arch 1 o f  each C alendar

202 Y ear through the last day o f  February o f  the fo llow ing  C alendar Year.

203 TERM  OF C O N TR A C T - R IG H T  T O  USE OF W A T E R

204 2. (a) This Contract shall be effective from  January  I, 2008 and shall rem ain  in

205 effect tlirough February  28, 2010, and thereafter w ill be renew ed as described in th is A rticle . E xcep t

206 as provided in subdiv ision  (b) o f  this A rticle, until co m p le tio n  o f  all appropriate env ironm enta l

. .. / review , and p rov ided  that the C ontractor has com plied  w ith  all the tem rs aird co n d itio n s o f  the interim

208 renew al contract in effect for the period im m ediately  p reced in g  the requested su ccessiv e  in terim

209 renew al contract, th is C ontract will be renew ed, upon req u est o f th e  C ontractor, fo r successive

210 interim  periods each o f  which shall be no m ore than tw o  (2) Years in length. A lso , ex cep t as

211 provided in subd iv ision  (b) o f  this Article, in order to p ro m o te  orderly  and co st-e ffec tiv e  contract

212 adm inistration, the lem is and conditions in subsequen t in terim  renew al contracts shall be iden tical to

213 the terms and cond itions in the interim  renew al contract im m ediately  p receding  the  subsequen t

2 14 interim  renew al contract: P rovided, how ever. That each p arty  preserves the rig h t to  p ropose

215 m odification(s) in any interim  renewal contract o ther than  those described in su b d iv isio n  (b) o f  this

216 A rticle, in w hich case the parties shall negotiate in good fa ith  appropriate m odifica tion (s) to be 

included in any successive interim  renewal contracts. Said  m odification(s) o f  each successive  in terim
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218 renewal contract shall be agreed upon within a reasonable tim e prior to the exp ira tion  o f the then

219 existing interim renew al contract. N othing in this A rticle shall in any  way alter the ob ligation  that,

220 upon final com pletion o f any necessaiy  environmental docum entation , the S ecre ta iy  shall, p u rsuan t to

2 2 1 Federal R eclam ation law, upon request o f the Contractor, enter into a long-tenn  renew al con trac t for a

222 period of twenty-five (25) Y ears and m ay thereafter renew such long-term  renew al con tracts for

223 successive periods no t to exceed tw enty-five (25) Years each.

224 (b) The parties have engaged and if  n ecessa iy  will con tin u e  to engage in

225 good faith negotiations intended to p en n it the execution o f  a tw enty-five (25) Y ear lo ng-tenn  renew al

226 contract contem plated by Section 3404 (c) o f the CVPIA, here inafter referred  to  as a lo n g -ten n

227 renewal contract. T he parties recognize the possibility that this schedu le  m ay  n o t be m et w ith o u t

228 further negotiations. A ccordingly; in the event (i) the C ontractor and C ontracting  O fficer have

229 reached agreement on the term s o f  the C ontractor’s long-term  renew al contract or (ii) the C ontractor

230 and C o n tac tin g  O fficer have not com pleted the negotiations on the C on trac to r’s lo n g -ten n  renew al

231 contract, believe that further negotiations on that contract w ould be beneficial, and m u tu a lly  com m it

232 to continue to negotiate to seek to reach agreem ent, but (iii) all environm ental docum entation

233 required to allow execution o f  the C ontractor’s long-term renew al contract by both  p arties  has not

234 been completed in tim e to allow  execution o f th e  Contractoi’’s lo ng-tenn  renew al contract by

235 February 28, 2010, then (iv), the parties will expeditiously com plete  the  environm ental .

236 docum entation required o f  each o f  them  in order to execute the C o n trac to r’s long-term  renew al

237 contract at the earliest p racticable date. In addition, the C ontractoi'’s then current in terim  renew al

12

DEFS0009052

LAND-295



IiTigation and M&.1
Contract No. 14-06-200-495A-IR1

238 contract will be renewed w ithout change upon the request o f  either party  through tlie agreed-upon

239 effective date o f the C ontractor’s long-tenn  renewal contract or, in the absence o f  ag reem ent on the

240 term s o f the C ontractor’s long-term  renew al contract, through the succeed ing  F ebruary  28.

241 (c) The om ission  o f  language in this C ontract p rov id ing  fo r conversion  o f  this

242 interim  renewal contract or any subsequent renew als thei eo f to a lepaym ent contract, pursuan t to the

243 A ct o f  July 2, 1956 (70 Stat. 483), shall not prejudice the Conti'actor's righ t to assert a righ t to have

244 such language included in subsequen t renew als o f  th is C ontract or to  exercise such conversion , all as

245 provided  by law, or to negotiate the language regarding such conversion  to be  included  in subsequen t

246 renew al contracts.

. . /  W A TER  TO B E M A D E  A V A IL A B L E  A N D  D E L IV E R E D  T O  T H E  C O N T R A C T O R

248 3. (a) D uring each Y ear, consistent w ith  all applicable State w ater righ ts p e im its , and

249 licenses. Federal law, and subject to the provisions set forth in A rticles 11 and 12 o f  th is C on trac t, the

250 C ontracting O fficer shall m ake availab le  for delivery to the C ontractor 1 ,150,000 acre-feet o f  P ro ject

251 W ater for irrigation and M & I puri^oses. Provided, how ever, during the tw o (2) m o n th  perio d  o f

252 January  and February o f Year, 2008, the C ontracting O fficer shall m ake availab le  for delivery  to the

253 C ontractor that portion o f  the 2007 allocation o f Pi ojecl W ater unused by the  C ontracto r u nder the

254  E x isting  Contract. W ater D elivered to tire C ontractor in accordance w ith  this subd iv ision  shall be

255 scheduled and paid for pursuant to the provisions o f  A i'ticles 4  and 7 o f  this Conti'act,

256 (a) (1) N otw ithstand ing  any o ther provisions o f  this C ontract, in the event the

Secretary  im plem ents a program  to re tire  land from irrigated agricultural p roduction  w ith in  the
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258 C onliaclor’s Service Area as a m eans o f  addressing dra inage in the San Luis U nit, the C ontracting

259 O fficer shall conduct a w ater needs assessm ent to d eterm ine w hether the C ontract Total w ill be

260 reduced. An initial w ater needs assessm ent shall be conducted  upon the retii'em ent o f  25 percen t o f

261 the  land projected to be retired under such land retirem ent program . Subsequent assessm ents shall be

262 conducted upon the retirem ent o f  50 percent and 75 percen t o f  the land p ro jected  to be retired and a

263 final assessment will be conducted at the conclusion o f  the land retirem ent progi-am. A ny w ate r needs

264 assessm ent performed pursuant to this paragraph (1) shall update the w ater needs assessm ent used to

265 com pute the quantity o f  P roject W ater to be m ade availab le  under tiiis C ontract, w hich  w as subm itted

266 to  the  Contractor on N ovem ber 2, 2000, and shall be conducted  pursuant to the m ethodology  attached

267 to  this Conti'act as Exhibit “ C .” T he Contractor m ay request the C ontracting O fficer update the

268 m ethodology em ployed based upon Contractor-specific in fonnation  m ade ava ilab le  to the

269 C ontracting Officer by  the Contractor. U pon com pletion o f  any w ater needs assessm ent perfom ied

270 pursuan t to this paragraph, the C ontracting Officer m ay m ake a detem iination to reduce the quan tity

271 o f  w ater to be m ade available under th is Contract, and the C ontract Total shall be reduced accord ing

272 to  that detennination; P rovided , so long as the then-existing  C ontract Total can be pu t to reaso n ab le

273 and  beneficial use as detem iined by  the w ater needs assessm ent on Eligible L ands w ith in  the

274 C ontracto r’s Service Ai'ea tlrat are no t retired, the retirem ent o f  land shall not affect the quan tity  o f

275 P ro jec t W ater to be m ade available pursuant to this C ontract.

226 (b) B ecause the capacity o f  the P roject to deliver Project W ate r has been

277 constrained  in recent years and m ay be constrained in the fu ture due to m any factors including
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278 iiydrologic conditions and im plem entation o f  Federal and State law s, the  likelihood  o f  the C ontracto r

279 actually  receiving the amount o f  Project W ater set out in subdiv ision  (a) o f th is A rticle in any given

280 Y ear is uncertain. The C ontracting Officei‘’s m odeling referenced in  the PEIS projected  that the

281 C ontract Total set forth in this Contract will no t be available to the C ontracto r in m any years.

282 N oth ing  in th is subdivision (b) o f  this A rticle shall affect the righ ts and ob ligations o f  the parties

283 u nder any provision  o f  this Contract,

284 (c) The C ontractor shall u tilize  the Project W ate r in  accordance w ith  all app licab le

285 legal requirem ents.

'’ ^6 (c) (1) In the event any P ro ject C ontractor (o ther than a C ross V alley

1 C ontractor) that receives Project W ater through the D elta D iv ision  F acilities obtains a contractual

288 agreem ent that the Contracting O fficer shall m ake P ro ject W ater ava ilab le  at a point or po in ts o f

289 delivei-y in or north o f  the D elta, at the request o f  the C ontractor and upon com pletion  o f  any required

290 environm ental docum entation, this C ontract shall be am ended to p ro v id e  for deliveries in or north  o f

291 th e  D elta on m utually  agreeable terms. Such am endm ents to th is C ontract shall be lim ited so le ly  to

292 those changes m ade necessary by the addition o f  such alternate p o in ts  o f  delivery  in o r north  o f  the

293 D elta; P rovided. That the C ontracting  O fficer’s use o f  the H arvey O. Banlcs P um ping  P lant to de liver

294 Pro ject W ater does not trigger this right o f  am endm ent.

295 (d) The C ontractor shall m ak e  reasonable and beneficial u se  o f  all w a te r furnished

296 pu rsuan t to this Contract. G round-w ater recharge program s (d irect, ind irec t, or in lieu), g round

w ater banking  program s, surface w ater s torage progi'am s, and o ther s im ila r program s u tiliz ing  P ro ject
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298 W ater or o ther w ater furnished pursuant to this C ontract conducted within the C o n trac to r’s Service

299 A rea which are consistent w ith applicable State law and result in  use consistent w ith Federal

300 R eclam ation law will be allow ed; P rovided, That any direct recharge program (s) is (are) described  in

301 the C ontractor’s w ater conservation plan subm itted pursuant to A rticle 26 o f  this C ontract; P rovided .

302 further. That such w ater consej'vation plan dem onstrates sufficient lawful uses exist in the

303 C ontractor’s Service Ai'ea so that using a long-tenn average, the quantity  o f  D elivered  W ater is

304 dem onstrated to be reasonable for such uses and in com pliance w ith  Federal R eclam ation  law.

305 G round-w ater recharge program s, gi'ound-water banking program s, surface w ater s torage progi'am s,

306 and other similai' program s utiliz ing  Project W ater or o ther w ater furnished pursuant to th is C ontract

307 conducted outside the C ontractor’s Service Area m ay be pen n itted  upon w ritten  approval o f  the

308 C ontracting O fficer, which approval w ill be based upon  environm ental docum entation , P ro ject W ater

309 rights, and Project operational concenis. The C ontracting O fficer will address such concerns in

310 regulations, policies, or guidelines.

3^1 (u) The C ontractor shall com ply w ith  requ irem ents applicable to the C on trac to r in

312 biological opinion(s) prepared as a result o f a consultation regard ing  the execution o f  this C ontract

313 undertaken pursuant to Section 7 o f  the Endangered Species A ct o f  1973 (ESA ), as am ended, that are

314 w ith in  the C ontractor’s legal authority  to im plement. T he E x isting  C ontract, w hich evidences in

315 excess o f  40 years o f  diversions for irrigation and/or M & I purposes o f  the quan tities o f  P ro ject M^ater

31 6 provided in subdivision (a) o f  A rticle 3 o f  this C ontract, will be considered in developing  an

317 appropriate baseline for the biological assessnient(s) prepared pursuan t to the P SA , and any othei'
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318 needed environm ental review. N oth ing  herein shall be construed to p reven t th e  C ontractor from

3 19 challenging or seeking judicial re lie f  in a court o f  com peten t ju risd ic tion  w ith  re sp ec t to any

320  biological opinion or other environm ental docum entation referred to in this A rticle .

321 (f) Follow ing the declaration o f  W ater M ade A vailab le under A rticle 4 o f  th is

322 C ontract, the Contracting O fficer w ill m ake a detennination  w hether P ro ject W ater, or other w ater

323 available to the Project, can be m ade available to the C ontractor in addition to  the  C ontract T o tal

324 under this A rticle during the Y ear w ithout adversely im pacting other P roject C ontractors. A t the

325 request o f  the Contractor, the  C ontracting O fficer w ill consult w ith the C on trac to r p rio r to m aking

326 sucli a determ ination. If  the C ontracting  Officei' determ ines that P roject W ater, o r o ther water 

available to the Project, can be m ade available to the C ontractor, the C on tracting  O fficer will

328 announce the availability o f  such w ater and shall so no tify  the C ontractor as soon  as practical. T he

329 C ontracting  O fficer will thereafter m eet with the C ontractor and other P ro ject C ontractors capable o f

330 tak in g  such w ater to detem iine the m ost equitable and efficient allocation o f  such  w ater. I f  the

331 C ontracto r requests the delivei-y o f  any quantity  o f such w ater, the C ontracting  O fficer shall m ake

332 such  w ater available to the C ontractor in accordance w ith applicable statutes, regu la tions, gu idelines,

333 and  policies. Subject to existing interim  renewal and long-tem i contractual com m itm en ts, w ater

334 righ ts  and operational constraints, interim  renew al and long-term  Project C on tracto rs shall have a 6 rst

335 righ t to acquire such water, including Project W ater m ade available pursuant to  Section 215 o f  the

336 R R A .
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337 (gj The Contractor m ay request perm ission to reschedule for use during the

338 subsequent Y ear som e or ail o f  the W ater M ade A vailable to the C ontractor du rin g  the cum ent Y ear,

339 referred to as “rescheduled water.” The C ontractor m ay request perm ission to use during the current

340 Y ear a quantity o f  Project W ater which m ay be m ade available by the U nited S ta tes to the C ontractor

341 during the subsequent Year referred to as “p reuse .” The C ontracting  O fficer’s w ritten  approval m ay

342 perm it such uses in accordance witli applicable statu tes, regulations, guidelines, and policies.

343 (h) The C ontractor’s right pursuant to Federal R eclam ation law and applicab le

344 S tate law to the reasonable and beireficia) use o f  W ater D elivered pursuant to this C ontract during the

345 temn thereof and any subsequent interim  renew al contracts, as described in A rticle  2 o f  this C ontract,

346 during the tem is th e reo f shall not be disturbed so long  as the C ontractor shall fulfill all o f  its

347 obligations under this C ontract and any renew als thereof. N oth ing  in the p reced ing  sen tence shall

348 affect the C ontracting O fficer’s ability to im pose shortages under A rticle 11 o r subd iv ision  (b) o f

349 Ai-ticle 12 o f  this Contract or applicable provisions o f  any subsequent interim  renew al contracts.

350 (i) P roject W ater funiished to the C ontractor pursuant to th is C ontract m ay be

351 delivered for purposes other than those described in subdivisions (m) and (o) o f  A rtic le  1 o f  this

352 C ontract upon written approval by the C ontracting O fficer in accordance w ith the term s and

353 conditions o f such approval.

354 (j) The Contracting Officer shall m ake reasonable efforts to p ro tect the water

355 rights necessary for the Project and to provide the w ater available under this C ontract and any renew al

356 thereof. The C ontracting  O fficer shall not object to partic ipation by the C ontractor, in the capacity
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357 and to the ex ten t pemriitted by law , in adm inistrative proceedings related  to the P ro ject W ater rights;

358 Provided, that the Contracting O fficer retains the right to object to the substance o f  th e  C on trac to r’s

359 position  in such a proceeding; P rov ided , further. That in such p roceed ings the C on trac ting  O fficer

360 shall recognize the Contractor has a legal right imdei' the term s o f  th is  C ontract to use P ro ject W ater.

361 T IM E  FO R  D ELIV ER Y  OF W A T E R

362 4, (a) On o r about F ebruary  20 each C alendar Y ear, the C on tracting  O fficer shall

363 announce tlie Contracting O fficer’s expected declaration o f  the W ate r M ade A vailab le . Such

364 declaration  w ill be expressed in term s o f  W ater M ade A vailable and w ill be updated  m onth ly , and

365 m o re  frequently  i f  necessary, based on the tlren-current operational and hydro logic cond itions and a

J new  declaration  with changes, i f  any, to the W ater M ade A vailable w ill be m ade. T h e  C ontracting

367 O fficer shall provide forecasts o f  P ro jec t operations and the basis o f th e  estim ate, w ith  re levant

368 supporting  infonnation , upon the w ritten  request o f  the Contractor.

369 (b) On or before each M arch 1 and at such o ther tim es as necessary , the  C ontractor

370 shall subm it to  the Contracting O fficer a w ritten schedule, satisfactory' to the C ontracting  O fficer,

37] show ing  the m onthly quantities o f  P ro ject W ater to be delivered by th e  U nited  S ta tes to the

372 C ontractor pursuant to this C ontract for the Year com m encing on such M arch 1. T h e  C ontracting

373 O fficer shall use all reasonable m eans to deliver P roject W ater acco rd in g  to the approved  schedu le for

374 the Y ear com m encing on such M arch 1.
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375 (c) The C ontractor shall not schedule P ro ject W ater in ex cess o f  th e  quantity  o f

376 Project Watei' the Contractoi' intends to put to reasonable and beneficial use w ith in  the C ontractor's

377 Service Area oi' to sell, trai'isfer, or exchange pursuant to A rticle 9 o f  this C ontract during  any Year.

378 (d) Subject to the conditions set forth in subdivision (a) o f  A j'ticle 3 o f  this

379 Contract, the United States shall deliver P roject W ater to the C ontractor in acco rd an ce  w ith  the initial

380 schedule subm itted by  the Contractor pursuant to subdivision  (b) o f  this A rtic le , or any  w ritten

381 revision(s) thereto satisfactory to the Contracting Officer, subm itted  within a reaso n ab le  tim e prior to

382 the date(s) on w hich the requested change(s) is (are) to be im plem ented.

383 POINT OF D IV ER SIO N  AND R ESPO N SIB ILITY  FO R  D IST R IB U T IO N  OF W A T E R

384 5. (a) Project W ater scheduled pursuant to subdivision (b) o f  A rtic le  4 o f  this

385 Contract shall be delivered to the Contractor at Project facilities and any additional po in t or points o f

386 delivery either on Project facilities or another location or locations m utually agreed to in w riting  by

387 the Contracting O fficer and the Contractor.

388 (b) The C ontracting Officer, either d irectly  or indirectly tl'u'ough its w ritten

389 agreem ents(s) with the  O perating N on-Federal Entity(ies), shall m ake all reaso n ab le  effo rts  to

390 m aintain sufficient flow s and levels o f  w ater in the P roject facilities to deliver P ro jec t W ate r to the

391 C ontractor at the point or points o f  delivery established pursuan t to subdivision (a) o f  this A rticle.

392 (c) The C ontractor shall delivei' Im g atio n  W ater in accordance w ith  an)' applicable

393 land classification provisions o f  Federal R eclam ation law and the associated regu la tions. T he
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394 C ontractor shall not deliver P roject W ater to land outside the C ontractor's S erv ice  Ar ea unless

395 approved in advance by the C ontracting O fficer.

396 (d) All W ater D elivered to the Contractor pursuant to this C ontract shall be

397 m easured and recorded with equipm ent furnished, installed, operated, and m ain ta ined  by the

398 C ontracting O fficer either d irectly  or indirectly  through its w ritten agreem ents(s) w ith  the O perating

399 N on-Federal Entity(ies), unless undertaken by  the C ontractor w ith the consen t o f  the C ontracting

400 O fficer at the point or points o f  delivery estab lished  puisuant to subd iv ision  (a) o f  this A rticle. U pon

401 the request o f  either party  to th is C ontract, the  C ontracting O fficer shall investigate , or cause to  be

402 investigated  by the appropriate O perating N on-Federal Entity(ies) the accuracy  o f  such m easurem ents 

and shall take any necessary steps to adjust any errors appeai'ing therein. F o r any period o f  tim e w hen

404 accurate m easurem ents have not been m ade, the C ontracting O fficer shall consu lt w ith the C ontracto r

405 and the appropriate O perating Non-Federal Entity(ies), if  any, prior to m ak in g  a final de tem iina tion  o f

406 the quantity delivered for that period o f  time.

407 (e) A bsent a separate contrary  w ritten agreem ent w ith  the C ontractor, ne ith er the

408 C ontracting O fficer nor any O perating N on-Federal Entity(ies) shall be responsib le  for the contro l,

409  cairiage, handling, use, d isposal, o r distribution o f  W ater D elivered to the C on trac to r pursuant to this

410 C ontract beyond the point o r points o f  delivery established pursuant to  subd iv ision  (a) o f  th is A rticle.

4 1 1 T he C ontractor shall indem nify  the United S tates, its officers, em ployees, agents, and assigns on

412 account o f  dam age or claim  o f  dam age o f  any nature w hatsoever for w hich  there is legal 

responsibility , including property  dam age, personal injury, or death a rising  ou t o f  or coiuiected w ith
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414 the control, carriage, handling, use, d isposal, or distribution o f  such W ater D elivered  beyond such

415 point or points o f  delivery except for any dam age or claim ai'ising out of: (i) ac ts  or o m issions o f  the

416 Contracting O fficer or any o f its officers, em ployees, agents, and assigns, includ ing  the O perating

417 N on-Federal Entity(iesj with the intent o f  creating the situation  resu lting  in any dam age o r claim ;

418 (ii) willful m isconduct of the C ontracting O fficer or any o f  its officers, em ployees, agents, and

419 assigns, including the Operating N on-Federal Entity(ies); (iii) negligence o f  the C ontracting  O fficer

420 or any o f its officers, employees, agents, and assigns including  the O perating  N on-F ederal Entity(ies);

421 (iv) a m alfunction o f  facilities owned and/or operated by the U nited States o r the O perating

422 N on-Federal Entity(ies); or (v) failure o f  the U nited States, its officers, em ployees, agents, and

423 assigns, including the Operating N on-Federal Entity(ies), to provide drainage service.

424 M EA SU R EM EN T OF W A TER  W ITH IN TH E C O N T R A C T O R ’S S E R V IC E  A R E A

425 6. (a) The C ontractor has established a m easuring  program  sa tisfac to ry  to the

426 C ontracting Officer. The Contractor shall ensure that all surface w ater delivered for im g a tio n

427 purposes w ithin the Contractor’s Seiwice Ai'ea is m easured at each agi'icuitural tu m o u t and such  w ater

428 delivered for M & I piuposes is m easured at each M & I service connection. T he w ater m easu ring

429 devices or w ater m easuring m ethods o f  com parable effectiveness m ust be acceptab le  to the

430 C ontracting Officer. The C ontractor shall be responsible for installing, operating, m ain ta in ing , and

431 repairing all such m easuring devices and im plem enting all such w ater m easuring  m ethods at no cost

432 to  the United States. The C ontractor shall use the inform ation obtained from  such w ater m easu rin g

433 devices or w ater m easuring m ethods to ensure its proper m anagem ent o f  the w ater; to bill w^ater users
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434 for w a te r delivered by the C ontractor; and, if  applicable, to record w ater delivered  for M & I purposes

435 by custom er class as defined in the C ontractor’s w a te r conservation  plan p rov ided  for in A rticle 26 o f

436 this C ontract. N othing herein contained, how ever, shall preclude the C ontracto r from  estab lish ing

437 and co llecting  any charges, assessm ents, or other revenues authorized by C alifo rn ia  law . T he

438 C ontracto r shall include a sum m ary  o f  all its annual surface watei' deliveries in the annual report

439 described  in subdivision (c) o f  A rticle 26 o f  this C ontract.

440 (b) To the extent the in fonnation  has not o therw ise been p ro v id ed , upon execution

441 o f  th is C ontract, the C ontractor shall provide to the  C ontracting  O fficer a w ritten  rep o rt describ ing  the

442 m easurem ent devices or w ater m easuring m ethods b e in g  used or to be used to  im p lem en t subdivision

. , J  (a) o f  th is A rticle and identifying the agricultural tu rnou ts and the M & I service connections or

4 4 4  a lternative  m easurem ent program s approved by th e  C onti'acting Officer, at w h ich  such  m easurem ent

445 devices or w ater m easuring m ethods are being used, and , i f  applicable, identify ing the locations at

446 w hich  such devices and/or m ethods are not yet being used including  a tim e schedu le  for

447 im plem entation  at such locations. The C ontracting O fficer shall advise the C o n trac to r in w riting

448 w ithin  60 days as to the adequacy and necessai-y m od ifications, i f  any, o f  the m easuring  devices or

449 w a te r m easuring  m ethods identified  in the C ontracto r’s report and i f  the C ontracting  O fficer does not

450 I'espond in such time, they shall be deemed adequate. I f  the C ontracting  O fficer no tifies  the

451 C on trac to r that the m easuring devices or m ethods are inadequate, the parties shall w ith in  60 days

452 fo llow ing  the C ontracting O fficer’s response, nego tiate  in good faith the earliest p ra c ticab le  date by 

w hich  the C ontractor shall m odify  said m easuring devices and/or m easuring m ethods as required  by
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454 the Contracting O fficer to ensure com pliance with subdivision (aj o f  this A rticle.

455 (c) All new surface w ater delivery system s installed w ith in  the C ontractor's

456 Service Area after the effective date o f  this Contract shall also com ply with the m easu rem en t

457 provisions described in subdivision (a) o f  this Ai'ticle.

458 (d) The C ontractor shall inform the C ontracting O fficer and the S tate o f  C alifornia

459 in writing by A pril 30 o f each Y ear o f  the m onthly volum e o f  surface w ater delivered w ithin the

460 C ontractor’s Service Area during the previous Year.

461 (e) The C ontractor shall inform  the C ontracting O fficer and the O perating

462 Non-Federal E ntity(ies) on or before the 20'*' calendar day  o f  each m onth  o f  the quantity  o f  In 'igation

463 W ater and M & I W ater taken during the preceding m onth.

464 R A TES AND M ETHO D OF PA Y M E N T  FO R  W A TER

465 7. (a) The C ontractor shall pay the U nited  States as provided in this A rticle  fo r all

466 D elivered W ater at Rates and C harges established in accordance w ith: (i) the Secretai-y’s ra tesetting

467 policy for hrigation W ater adopted in 1988 and the S ecre tary ’s then-ex isting  ra tesetting  p o licy  for

468 M&.1 Water. Such ratesetting policies shall be am ended, m odified, or superseded  only tlu 'ough a

469 public notice and com m ent procedure; (ii) applicable Federal R eclam ation law  and associa ted  I'ules

470 and regulations, or policies; and (iii) other applicable provisions o f  this C ontract. Paym ents shall be

471 m ade by cash transaction, electronic funds transfer, oi' any other m echanism  as m ay be agreed to in

472 w riting  by the C ontractor and the C ontracting Officer. T he R ates and C harges applicable to  the

473 C ontractor upon execution o f  this Contract are set forth in Exhibit “B ,” as m ay be revised annually .
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474 (b) The C ontracting O fficer shall notify the C ontracto r o f  th e  R ates and C harges as

475 follows:

476 (1) P rio r to July  1 o f  each C alendar Y ear, the C ontracting  O fficer shall

477 provide the C ontractor an estim ate o f  the Charges for Project W ater that will be  applied to the  period

478 October 1, o f  the cun enl C alendar Year, through Septem ber 30, o f  the fo llow ing  C alendar Y ear, and

479 the basis for such estim ate. The C ontractor shall be allowed no t less than  tw o m onths to rev iew  and

480 com m ent on such estim ates. On or befo re Septem ber 15 o f  each  C alendar Y ear, the C ontracting

481 O fficer shall no tify  the C ontractor in w riting  o f  the Charges to  be  in effect during  the period

482 October 1 o f  the cument C alendar Year, through Septem ber 30, o f  the fo llow ing  C alendar Y ear, and

such notification shall revise E xhibit “B .”

484 (2) P rio r to  O ctober 1 o f  each C alendar Y ear, the C ontracting O fficer shall

485 m ake available to the C ontractor an estim ate o f  the Rates for P ro ject W ater for the fo llow ing  Y ear

486 and the com putations and cost a llocations upon w hich those R ates are based. The C ontracto r shall be

487 allowed not less than two m onths to review  and com m ent on such com putations and cost a llocations.

488 B y D ecem ber 31 o f  each C alendar Y ear, the Contracting O fficer shall p rovide the C on tracto r w ith the

489  final Rates to be in effect for the upcom ing Y ear, and such no tification  shall revise E xhib it “B .”

490 (c) A t the tim e the C ontractor subm its the in itial schedu le for the delivery  o f

491 Project W ater for each Y ear pursuant to subdivision (b) o f  A rticle  4  o f  this C ontract, the C ontracto r

492 shall m ake an advance paym ent to the U nited  States equal to the total am ount payable p u rsu an t to the 

applicable R ate(s) set under subdivision (a) o f  this A rticle, for th e  P ro ject W ater scheduled to b e
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494 delivered pursuant to this C ontract during the first tv̂ 'O calendar m onths o f  the Year. B efore the end

495 o f the first month and before the end o f  each ca lendarm on th  thereafter, the C on trac to r shall m ake an

496 advance paym ent to the United S tates, at the R ate(s) set under subdiv ision  (a) o f  this A rticle , for the

497 W ater Scheduled to be delivered pursuant to this Contract during the second  m onth  im m ediately

498 following. A djustm ents betw een advance paym ents for W ater Scheduled and paym ents at Rates due

499 for W ater Delivered shall be m ade before the end o f  the follow ing m onth; P rov ided , T hat any revised

500 schedule subm itted by the C ontractor pursuant to A rticle 4 o f  this C ontract w h ich  increases the

501 am ount o f W ater Delivered pursuan t to this Contraet during any m onth  shall be accom panied  with

502 appropriate advance payment, at the Rates then in effect, to assure that P ro ject W ater is not delivered

503 to the Contractor in advance o f  such paym ent. In any m onth in which the  q u an tity  o f  W ate r D elivered

504 to  the Contractor pursuant to this C ontract equals the quantity  o f  W ater S chedu led  and paid for by the

505 Contractor, no additional Project W ater shall be delivered to the C ontracto r un less and  until an

506 advance payment at the Rates then in effect for such additional Project W ater is m ade. Final

507 adjustm ent between the advance paym ents for the Watei- Scheduled and p ay m en ts  for the quantities

508 o f  W ater D elivered during each Y ear pursuant to this C ontract shall be m ade as soon as p racticable

509 b u t no later than April 30th o f  the follow ing Year, or 60 days after the delivery  o f  P ro ject W ater

5 10 rescheduled under subdivision (g) o f  Ajdicie 3 o f  this C ontract i f  such w ater is not delivered by the

511 last day o f February.

612 (d) The C ontracto r shall also m ake a paym ent in addition to the R ate(s) in

513 subdivision (c) o f  this Article to the U nited Slates for W ater D elivered, at the  C harges then in effect,
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514 befo re  the end o f  the m onth follow ing the m onth o f  delivery. The paym ents sh a ll b e  consistent w ith

515 th e  quantities o f  In'igation W ater and M &J W ater D elivered as shown in th e  w a te r  delivery  report for

516 the  subject month prepared by the O perating N on-Federal Entity(ies) or, i f  th e re  is no  O perating

517 N on-Federal Entity, by the C ontracting Officer. The w ater delivery report sh a ll be deem ed a bill for

5 1 S the payi'nent o f  Charges for W ater D elivered. A djustm ent for overpaym ent o r underpaym ent o f

519  C harges shall be m ade through the adjustm ent o f  paym ents due to tlie U nited  S ta tes for Charges for

520 th e  next m onth. Any am ount to be paid for past due paym ent o f  Charge shall be  com puted  pursuant

521 to  A rticle 20  o f  this Contract.

522 (e) The C ontractor shall pay for any W ater D elivered u n d er subd iv ision  (a), (f), or

- .  (g) o f  Article 3 o f this C ontract as detennined  by the C ontracting O fficer p u rsu an t to  applicable

524 sta tu tes, associated regulations, any applicable p rovisions o f  guidelines or ra te se ttin g  policies;

525 P rov ided . That the R ate for W ater D elivered under subdiv ision  (d) o f  A rticle 3 o f  th is  C ontract shall

526 be no  m ore than the otherw ise applicable R ate for Irrigation W ater or M & I W a te r under subdiv ision

527 (a) o f  this Ai'ticle.

528 (f) Paym ents to be m ade by the C ontractor to the U nited S ta tes  under this C ontract

529 m ay  be paid from any revenues available to the C ontractor.

530 (g) All revenues received by tlie U nited  States from the C o n trac to r re la ting  to the

531 delivery  o f  Project W ater or the deliver)' o f  non-P ro ject w ater through Pro ject facilities  shall be

532 allocated and applied in accordance w ith Federal R eclam ation  law and the asso c ia ted  rules o r 

regu lations, and the then-cun'ent Project ratesetting  policies for M & l W ater o r  Irrigation  W ater.
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534 (h) The C ontracting O fficer shall keep its accounts pertain ing to the adm inistration

535 o f  the financial term s and conditions o f  its long-teiin  contracts, in accordance w ith applicable Federal

536 standards, so as to reflect the application o fP ro je c l costs and revenues. The C on tracting  O fficer

537 shall, each Y ear upon request o f  the Contractor, p rovide to the C ontractor a deta iled  accounting o f  all

538 Project and Contractor expense allocations, the disposition o f  all P roject and C on tracto r revenues,

539 and a sum m ary o f  all water delivery in fonnation . T he C ontracting O fficer and the C ontracto r shall

540 enter into good faith negotiations to resolve any discrepancies or disputes re la ting  to accountings,

541 reports, or infonnation.

542 (i) The parties aclaiow ledge and agree that the efficient adm in istration  o f  th is

543 C ontract is their mutual goal. R ecognizing that experience has dem onstrated that m echanism s,

544 policies, and procedures used for establishing R ates and Charges and/or for m aking  and allocating

545 paym ents, o ther than those set forth in this A rticle m ay  be in the m utual best in terest o f  the parties, it

546 is expressly agi'eed that the pai'ties m ay enter into agreem ents to m odify  the m echan ism s, po licies,

547 and procedures for any of those purposes w hile this C ontract is in effect w ithout am ending  this

548 Contract.

549 (j) Omitted.

^50 (k) For the term o f  this C ontract, R ates applied under the respective ra tesetting

551 policies w ill be established to recover only re im bursable O&M (including any deficits) and cajrital

552 costs o f the P roject, as those term s are used in the then-current P ro ject ra tesetting  policies, and

553 interest, w here appropriate, except in instances w here a m inim um  R ate is applicable in accordance
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554 w ith the l eievanl Project ratesetting policy. Changes o f  sign ificance in p ractices w hich  im plem ent the

555 C ontracting O fficer’s ratesetting policies will not be im p lem en ted  until the C o n trac tin g  O fficer has

556 provided the C ontractor an opportunity  to discuss the nature, need, and im pact o f  the proposed

557 change.

558 (1) Except as provided in subsections 3405(a)(1)(B ) and 3 4 0 5 (f) o f  the CV PIA ,

559 the R ates for P ro ject W ater transferred by  the C ontractor shall be  the C on tracto r’s R ates , in

560 accordance w ith the applicable P roject ratesetting  policy , ad justed  upward or d o w nw ard  to reflect the

561 changed costs, i f  any, incurred by the C ontracting O fficer in the  deliver)' o f th e  transfem ed P roject

562 W ater to the transferee’s point o f  delivery. I f  the C ontracto r is receiving low er R ates and C harges 

because o f  inab ility  to pay and is transferring Project W ate r to another entity w hose  R ates and

564 C harges are not adjusted due to inability  to pay, the R ates and Charges for tran sfe ired  P ro jec t W ater

565 shall not be adjusted to reflect the C ontractor’s inability  to pay.

566 (in) Pursuant to the Act o f  O ctober 27, 1986 (100 Stat. 3050), the C on tracting

567 O fficer is authorized to adjust detenn ina tions o f  ability  to pay every  five years.

568 N O N -IN T E R E ST  B EA R IN G  O & M  DEFICITS

569 8. T he C ontractor and the C ontracting O fficer co n cu r that, as o f  the e ffec tiv e  d a le  o f  this

570 C ontract the C ontractor has no non-in terest bearing O & M  defic its  and shall have no  fu rther liability

571 therefore.
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572 SA LES. TRA NSFERS. OR E X C H A N G E S OF W A T E R

573 9. (a) T he right to receive Project W ater provided fo r in this C ontract m ay be sold,

574 transferred, or exchanged to others for reasonable and beneficial uses w ithin the S tate o f  C alifornia if

575 such sale, transfer, or exchange is authorized by applicable Federal and S tate law s, and applicable

576 guidelines or regulations th en  in effect. No sale, transfer, or exchange o f  P ro jec t W ater under this

577 Contract m ay take place w ithout the prior written approval o f  the C ontracting O fficer, except as

578 provided for in subdiv ision  (b) o f  this Article, and no such sales, transfers, o r exchanges shall be

579 approved absent all appropriate environm ental docum entation, including, bu t n o t lim ited  to,

580 docum ents prepared pursuant to theN E P A  and ESA. Such environm ental d ocum en ta tion  should

5 8 1 include, as appropriate, an analysis o f  gi'ound-w ater im pacts and econom ic and social effects,

582 including environm ental ju stice , o f  the proposed w ater transfers on both the tran sfero r and transferee.

583 (b) In order to facilitate efficient water m anagem ent by m eans o f  w ater transfers o f

584 the type h istorically  camied out among Project Contractors located w ith in  the sam e geographical area

585 and to allow the C ontractor to participate in an accelerated w ater transfer p rogram  during the tem i o f

586 this Contract, the C ontracting  Officer shall prepare, as appropriate, all necessary  environm ental

587 docum entation, including, but not limited to, docum ents prepared pursuant to the N E PA  and ESA ,

588 analyzing annual transfers w ithin such geogi'aphical areas and the C ontracting  O fficer shall determ ine

589 w hether such transfers com jriy with applicable law. Follow ing the com pletion  o f  the environm ental

590 docum entation, such transfers addressed in such docum entation shall be conducted  with advance

591 notice to the C ontracting Officer, but shall not require prioi' w ritten approval by  the C ontracting
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592 Officer, Such environm enta] docum entation and the C ontracting O fficer’s com pliance determ ination

593 shall be reviewed every five years and updated, as necessary, p rio r to the exp ira tion  o f  the then

594 existing five-year period. A ll subsequent environm ental docum entation shall include an a lternative  to

595 evaluate not less than the quan tity  o f P roject W ater historically transfem ed w ith in  the sam e

596 geographical area,

5 97  (c) For a w a te r transfer to qualify under subdiv ision  (b) o f  this A rticle , such  w ater

598 transfer must: (i) be for in 'igation purposes for lands irrigated w ith in  the p rev io u s tlnee  years, fo r

599 M&.1 use, gim ind-w ater recharge, ground-w ater banlcing, or s im ilar g roundw ater activities, su rface

600 water storage, o r fish and w ild life  resources; not lead to land conversion; and be delivered to 

established cropland, w ild life refuges, ground-w ater basins, or M & I use; (ii) occur w ith in  a  sing le

602 Year; (iii) occur betw een a w illing  seller and a w illing buyer; (iv) convey  w ate r tlirough ex is tin g

603 facilities w ith no new  construction or m odifications to facilities and be betw een existing P ro ject

604 Contractors and/or the C ontractor and the U nited  States, D epaiim ent o f  the In terior; and (\') com ply

605 with all applicable Federal, S tate, and local or tribal laws and requirem ents im posed  for p ro tec tio n  o f

606  the environm ent and h idian  T rust A ssets, as defined under Federal law,

607 A PPL IC A T IO N  OF PA Y M EN T S AND A D JU ST M E N T S

608 10, (a) The am ount o f  any overpaym ent by the C ontractor o f  the C on trac to r’s O & M ,

609 capital, and deficit ( if  any) ob ligations for the Year shall be applied  first to any  current liab ilities  o f

610 the Contractor arising  out o f  this C ontract then due and payable. O verpaym ents o f  m ore th an  S 1,000 

shall be refunded at the C on tracto r’s request. In lieu o f  a refund, any am ount o f  such overpaym en t, at
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6 J2 tlie option o f the Contractor, m ay be credited against amoLints to becom e due to  the U nited  S tales by

613 the Contractor. With respect to overpaym ent, such refund or adjustm ent shall constitu te  the sole

614 rem edy o f  the Contractoi' or anyone having or claim ing to have the right to th e  use o f  any o f  the

615 Project W ater supply provided fo r herein. All credits and I'efunds o f  oveipayn ien ts  shall be m ade

616 within 30 days o f  the C ontracting O fficer obtaining direction as to how  to cred it or refund  such

617 overpaym ent in response to the no tice  to the C ontractor that it has finalized the  accounts for the Y ear

618 in which the overpayment was m ade.

619 (b) All advances for m iscellaneous costs incuiTed for w ork  requested  by  the

620 Contractor pursuant to Ai'ticle 25 o f  this C ontract shall be adjusted to reflect th e  actual costs w hen  the

621 w ork has been completed. I f  the advances exceed the actual costs incnn'ed, th e  d ifference w ill be

622 refunded to the Contractor. I f  the  actual costs exceed the C ontractor's advances, the C on trac to r will

623 be billed for the additional costs pursuant to Article 25 o f  this Contract.

624 T E M P O R A R Y  R E D U C T IO N S -R E T U R N  FLOW S

625 11. (a) Subject to: (i) the authorized purposes and priorities o f  the P ro ject and the

626 requirem ents o f  Federal law, and (ii) the obligations o f  the U nited States under ex isting  con tracts, or

627 renew als thereof, providing for w a te r deliveries from the Project, the C onti'acting O fficer shall m ake

628 all reasonable efforts to optim ize P roject W ater deliveries to the Contractor a s  provided in this

629 C ontract.

630 (b) The C onti'acting Officer or O perating Non-Federal E n tity (ies) m ay tem jiorarily

631 d iscontinue or reduce the quantity  o f  W ater Delivered to the C ontractor as hei'ein p rov ided  for the
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632 purposes o f  investigation, inspection, m aintenance, repair, o r replacem ent o f  any  o f  the P ro ject

633 facilities or any part thereof necessary for the  delivery  o f  P roject W ater to the C ontractor, bu t so fai‘ as

634 feasib le  the Contracting O fficer or O perating  N on-Federal Entity(ies) will g ive the C on tracto r due

635 n o tice  in advance o f  such tem porary d iscontinuance or reduction , except in case o f  em ergency, in

636 w hich  case no notice need be given; P rovided . That the U nited States shall use its best effo rts to avoid

637 any  discontinuance or reduction in such service. U pon resum ption  o f  service after such reduction  or

638 d iscontinuance, and if  requested by the C ontractor, th e  U nited  States will, i f  possib le , deliver the

639 q u an tity  o f  Project W ater w hich  w ould have been delivered hereunder in the absence o f  such

640 discontinuance or reduction.

(c) The United S tates reserves tlie right to all seepage and return  flow  w ate r

642 derived  from W ater D elivered to the C ontracto r hereunder w hich escapes o r is d ischarged beyond the

643 C ontractor's Service Area; Provided. T hat this shall not be construed as c la im ing  for the U nited  States

644 an y  right to seepage or retum  flow being  put to reasonab le and beneficial use pursuan t to this

645 C ontract within the C ontractor’s Service A rea by the C ontracto r or those claim ing  by, tlu 'ough, or

646 u n d er the Contractor.

647 ' CO N STR A IN TS ON TH E A V A ILA B ILITY  OF W A T E R

648 12. (aj In its operation o f  the P roject, the C ontracting Officer w ill u se  all reasonab le

649 m ean s  to guard against a Condition o f  Shortage in the quan tity  o f  water to be m ade ava ilab le  to the

650 C ontracto r pursuant to this Contract, hi the event the  C ontracting  O fficer determ ines that a C ondition
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651 of SJiorlage appears probable, tiie C ontracting O fficer will no tify  the C ontractor o f  said determ ination

652 as soon as practicable.

653 (b) I f  there is a Condition o f  Shortage because o f  errors in physical operations o f

654 the Project, drought, other physical causes beyond the control o f  the C ontracting O fficer oi' actions

655 taken by the Contracting O fficer to meet legal obligations then, except as provided in subd iv ision

656 (a) o f  A rticle 18 o f  this Contract, no liability shall accrue against the United S tates or any  o f  its

657 officers, agents, or employees for any dam age, direct or indirect, arising  therefrom .

658 (c) in any Y ear in w hich there m ay occur a C ondition o f  Shortage for any o f  the

659 reasons specified in subdivision (b) o f  this Article, and subject to subdivision (d) o f  this A ilic le , the

660 C ontracting O fficer will first allocate the available Project W ater consistent w ith the P ro ject M & I

661 W ater Shortage in its fonn applicable under Ai'ticle 12(c) o f  w ater service contracts in effec t on the

662 date o f this contract which provide w ater service from D elta D iv ision  Facilities for detem rin ing  the

663 am ount o f  P roject W ater A vailable for delivery to the Project Contractors. Subject to the foregoing

664 allocation, in any yeai' in w hich there m ay occur a Condition o f  Shortage, the C ontracting O fficer

665 shall then apportion  Project W ater am ong the C ontractor and o thers entitled to Project W ate r from

666 D elta D ivision Facilities under long-temn w ater service or repaym ent contracts (or renew als th e re o f  or

667 binding com m itm ents therefore) in force on Februaiy  28, 2005, as follow s:

668 (1) The C ontracting Officer shall m ake an initial and subsequent

669 detenn i nation as necessary o f  the total quantity o f  P roject W ater estim ated to be scheduled o r actually

670 scheduled under subdi^'ision (b) o f  A rticle 4 o f  this Contract and under all o ther interim  renew al,
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671 long-term  w ater service or repaym ent contracts then in force for the delivery  o f  P ro ject W ater by the

672 U nited States from  Delta D ivision Facilities during the re levant Y ear, the q u an tity  so detenn ined

673 being hereinafter refeired to as the scheduled total;

674 (2) A detem iination  shall be m ade o f  the total quan tity  o f  P ro ject W ater

675 that is available for m eeting the scheduled  total, the quantity  so detenn ined  b e in g  hereinafter refen-ed

676 to as the available supply;

677 (3) T he total quantity o f P ro ject W ater estim ated to be scheduled  or

678 actually scheduled by the C ontractor during  the relevant Yeai', under subd iv ision  (b) o f  A ihicle 4

679 hereof, shall be divided by the scheduled total, the quotient thus obtained being  hereinafter referred  to 

j  as the C ontracto r’s proportionate share; and

681 (4) T he availab le supply shall b e  m ultip lied  by the C o n trac to r’s

682 proportionate share and the result shall be the quantity o f  P ro ject W ater m ade availab le  by the

683 U nited  States to the C ontractor for the relevant Y ear in accordance w ith the schedu le developed by

684 the C ontracting O fficer under subdiv ision  (c) (1) o f  this A rtic le  12, but in no  event shall such  am ount

685 exceed the C ontract Total, In the event the C ontracting O fficer subsequen tly  determ ines that the

686 C ontracting O fficer can increase o r needs to decrease the availab le supp ly  fo r delivery  from  D elta

687 D ivision Facilities to interim  renew al, long-tenn water sen d ee , and repaym ent contractors during  the

688 relevant Year, such additions or reductions to the available supply  shall be apportioned  consisten t

689 w ith  subparagraphs (1) through (4), inclusive.

35

DEFS0009075

LAND-295



Irrigation and MtStl
Contract No. 14-06-200-495A-IR1

690 (d) By entering into this Contract, the Conti-actoi- does not w a iv e  any legal rights or

691 rem edies it may have to file or participate in any adm inistrative or jud icial p ro ceed in g  contesting

692 (i) the sufficiency o f  the Pi'oject M&I W ater Shortage Poiicjg (ii) the substance o f  such a policy;

693 (iii) the applicability o f  such a policy; or (iv) the m anner in which such policy is im plem ented in order

694 to allocate Project W ater betw een M & I and irrigation purposes; Pi’ovided. T hat the Conti'actor has

695 com m enced any such jud icial challenge or any adm inistrative procedui'es necessar) ' to iirstitute any

696 ju d ic ia l challenge w ithin six m onths o f  the policy becom ing final. By agreeing  to the foregoing, the

697 C ontracting Officer does not w aive any legal defenses or rem edies that it m ay  h av e  to assert in such a

698 proceeding. N othing contained herein shall be interpreted to validate oi‘ in v a lid a te  the P roject M & l

699 W ater Shortage Policy.

700 (e) Omitted.

701 U N A V O ID A BLE G R O U N D -W A TER  P E R C O L A T IO N

702 13. To the extent applicable, the C ontractor shall no t be deem ed to have  delivered

703 In'igation W ater to Excess Lands or Ineligible Lands w ithin the m eaning o f  th is  C ontract i f  such lands

704 are irrigated with ground w ater that reaches the underground strata as an unavo idab le  I'esult o f the

705 delivery o f Irrigation W ater by the C ontractor to Eligible Lands.

706 RULES A ND REG U LA TIO N S

707 14. The parties agree that the delivery o f  iiTigation W ater or use o f  F ederal facilities
708 pursuant to this C ontract is subject to Federal R eclam ation law, including bu t n o t lim ited to, the R R A
709 (43 U .S.C .390 aa et seq.), as am ended and supplem ented, and the rules and regu la tions prom ulgated
710 by the Secretary under Federal R eclam ation law.
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711 W A TER  A N D  A IR  PO LLU TIO N  C O N T R O L

712 15. The C ontractor, in carrying cu t this C ontract, shall com ply  w ith  all applicab le  watei'
713 and air pollution law s and regulations o f  the U nited States and the S tate o f  C alifo rn ia , and shall
714 obtain all required perm its or licenses from the appropriate Federal, S tate, o r local authorities.

715 Q U A LITY  OF W A TER

716 16. (a) P roject facilities used to deliver P roject W ater to the C o n trac to r pursuant to

717 this Contract shall be operated and m aintained to enable the United S tates to deliver P roject W ater to

718 the C ontractor in accordance with the w ater quality  standards specified in su b sec tio n  2(b) o f  the Act

719 o f  A ugust 26, 1937 (50 Stat. 865), as added by Section 101 o f  the A ct o f  O c tober 2 7 ,1 9 8 6

720 (100 Stat. 3050) or o ther existing Federal laws. T he U nited States is u nder no  o b liga tion  to construct 

o r  furnish w ater treatm ent facilities to m aintain  or to im prove the quality  o f  W a te r D elivered  to the

722 C ontractor pursuant to this C ontraci. T he U nited  States does not w am ant the quality  o f  W ater

723 D elivered to the C ontractor pursuant to this C ontract.

724 (b) The O& M  o f  P roject facilities shall be perforaied  in  such  m am ier as is

725 p racticable to m aintain  the quality  o f  raw  w ater m ade available through such  facilities at the highest

726 level reasonably attainable as determ ined by the C ontracting Officer. T he C o n trac to r shall be

727 responsib le  for com pliance w ith  all Federal and S tate w ater quality  standards applicab le to surface

728 and subsurface agricultural drainage discharges generated thi'ough the use  o f  Federal or C on tracto r

729 facilities or Project W ater provided by the C ontracto r w ithin the C on trac to r 's  S erv ice Ai'ea.

730 (c) The C ontracting  O fficer shall notify  the C ontractor in w ritin g  w hen drainage

service becom es available. T hereafter, the C ontracting O fficer shall p rov ide  drainage servdce to the

/ j 2 C ontractor at rates established pursuant to the then-ex isting  ra tesetting  p o licy  for IiTigation W ater;
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733 Provided, That such ratesetting policy shall be am ended, m odified , or superseded only tin'ough the

734 process described in subdivision (a) o f  Article 7 o f  this C ontract.

735 W ATER A C QUIRED  BY TPIE C O N TR A C TO R  OTH ER TH A N  FROM  TH E U N IT E D  ST A T E S

736 ] 7. (a) Wale]' oi' w ater rights now owned o r hereafter acquired by the C ontractor other

737 than from the United States and Irrigation W ater furnished pursuant to the term s o f  this C ontract m ay

738 be sim ultaneously transported tin'ough the sam e d istribution  facilities o f  the C ontracto r sub ject to the

739 following: (i) i f  the facilities u tilized for com m ingling In 'igation W ater and non-P ro jec t w ater were

740 constructed w ithout funds m ade available pursuant to Federal R eclam ation law , the p rov isions o f

741 Federal R eclam ation law will be applicable only to the L andholders o f  lands w hich  receive  Irrigation

742 W ater; (ii) the eligibility o f land to receive In 'igation W ater m ust be established tlirough the

743 certification requirem ents as specified in the A creage L im ita tion  Rules and R egu la tions

744  (43  CFR Part 426); (iii) the w ater requirem ents o f  E lig ib le  Lands w ith in  the C ontractor's Service Ai'ea

745 can be established and the quantity  o f  In'igation W ater to be utilized  is less than or equal to the

746 quantity necessary  to irrigate such E lig ib le Lands; and (iv) i f  the facilities utilized foi' com m ingling

747 Irrigation W ater and lion-Project w ater are (were) constructed  w ith funds m ade ava ilab le  pursuant to

748 Federal R eclam ation law, the non-Project water w ill be subject to the acreage lim itation p rov isions o f

749 Federal R eclam ation law, unless the C ontractor pays to the U nited States the increm ental fee

750 desciibed in 43 CFR 426.15. hi determ ining the increm ental fee, the C ontracting O fficer w ill

751 calculate annually  the cost to the Federal G overnm ent, including interest, o f  storing o r de livering  non-

752 Project water, which for purposes o f  this Contraci shall be determ ined as follows: T he quotien t shall
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753 b e  the unpaid distribution system  costs divided by the total iirigable acreage w ith in  the  C on trac to r’s

754 Service Area. T he increm ental fee per acre is the m athem atical result o f  such q u o tien t tim es the

755 interest rate determ ined using Section 202 (3) o f  the A ct o f  O ctober 12, 1982 (96  Stat. 1263). Such

756 increm ental fee will be charged to each acre o f  excess o r full-cost land w ithin the C o n trac to r’s

757 Service Area that receives non-Project w ater through Federally-financed or -co n stru c ted  facilities.

758 T h e  incremental fee calculation m ethodology will continue during the term o f  th is  C ontract absent the

759 prom ulgation o f  a contrary  R eclam ation-w ide rule, regulation , or policy adopted a fte r the  C ontractor

760 h as  been afforded the opportunity  to review  and com m ent on the proposed ru le , reg u la tio n , or policy.

761 I f  such rule, regulation, or policy is adopted, it shall supersede this provision.

(b) W ater or w ater rights now ow ned or hereafter acquired by the  C ontractor, o ther

763 th an  from the United States m ay be stored, conveyed, and /or diverted through P ro ject facilities,

764 subject to the com pletion  o f  appropriate environm ental docum entation, w ith the approval o f  the

765 C ontracting O fficer and the execution o f  any contract determ ined by the C ontracting  O fficer to be

766 necessarj', consistent with the follow ing provisions:

767 (1) T he C ontractor m ay in troduce non-Project w ater into P ro ject facilities

768 and  deliver said w ater to lands w ithin the C ontractor’s Service Ai'ea, includ ing  Ine lig ib le  Lands,

769 subject to paym ent to the U nited States and/or to any applicable O perating N on-F edera l E ntity  o f  an

770 appropriate rate as d etenn ined  by the applicable P roject ra tesetting  policy, the R R A , and the Project

771 u se  powei' policy, if  such Pro ject use pow er policy is applicable, each as am ended , m od ified , or

■̂■̂2 superseded from tim e to time.
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773 (2) D elivery o f such non-Projecl w ater in and through Project facilities

774 shall only be allowed to the extent such deliveries do not: (i) in terfere with o ther P roject pu rposes as

775 detennined by the Contracting Officer; (ii) reduce the quantity or quality  o f  w ater available to o ther

776 Project Contractors; (iii) interfere with the delivery  o f contractual w ater en titlem ents to any o ther

777 Project Contractors; or (iv) interfere with the physical m aintenance o f  the P ro ject facilities.

778 (3) N either the U nited States nor the O perating  N on-Federal Entity(ies)

779 shall be responsible for control, care or d istribu tion  o f  the non-P ro ject w ater before it is in troduced

780 into or after it is delivered from the Project facilities. The C ontractor h ereb y  re leases and agirees to

781 defend and indem nify the United States and the Operating N on-Federal E ntity(ies), and their

782 respective officers, agents, and em ployees, from any claim for dam age to perso n s o r property, d irec t

783 or indirect, resulting from the act(s) o f the C ontractor, its officers, em ployees, agents, or assigns, in

784 (i) extracting or diverting non-Project w ater from  any source, or (ii) d iverting  such non-P ro ject w ater

785 into Project facilities.

786 (4) D iversion o f  such non-Project w ater into P roject facilities shall be

787 consistent with all applicable laws, and i f  involving gi'ound w ater, consisten t w ith any applicable

788 ground-w ater m anagem ent plan for the area from  which it was extracted.

789 (5) A fter P roject pu iposes are met, as de ten n in ed  by  the C ontracting

790 Officer, the U nited States and Project C ontractors entitled to P ro ject W ater from  D elta D ivision

791 Facilities shall share priority to utilize the rem aining capacity o f  the facilities declared to be ava ilab le

792 by the C ontracting Officer for conveyance and transportation o f  non-P ro ject w ater prior to any such
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793 rem aining capacity  being m ade availab le  to non-Project contractors. O ther P ro ject C ontracto rs shall

794 have a second priority to any rem ain ing  capacity o f  facilities declared to be ava ilab le  by the

795 C ontracting Officer for conveyance and transportation o f  non-Projecl w ater p rio r to any such

796 rem aining capacity  being m ade availab le  to non-Project contractors.

797 O PIN IO N S AND D ETER M IN A TIO N S

798 18. (a) W here the te n n s  o f  this C ontract provide for actions to be based upon the

799 opinion or detenni nation o f  either party  to this C ontract, said term s shall not b e  construed  as

800 perm itting  such action to be pred icated  upon arbitrary, capricious, or uru 'easonable opinions or

801 detenn inations. Both parties, no tw ithstand ing  any other provisions o f  this C ontract, expressly  reserve 

the right to seek re lie f froin and appropriate adjustm ent for any such arbitrary, capricious, or

803 unreasonable opinion or determ ination. Each opinion or detem iination by e ither party  shall be

804 provided in a tim ely maiaier. N o th ing  in this subdivision (a) o f  th is A rticle is in tended  to or shall

805 affect or alter the standard o f  ju d ic ia l review  applicable under Federal law to any opinion or

806 determ ination im plem enting a specific  provision o f  Federal law em bodied in sta tu te  or regulation .

807 (b) The C ontracting  O fficer shall have the right to m ake d e tem iinations necessarj'

808 to  adm inister this Contract that are consisten t with the provisions o f  this C ontract, the law s o f  the

809 U nited  States and o f  the State o f  C alifom ia, and the ru les and regulations p rom ulgated  by the

81 0 Secreiaiy. Such determ inations shall be m ade in consultation w ith the C ontracto r to the extent

811 reasonably  practicable.
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812 C O O R D IN A TIO N  AND C O O PERA TIO N

813 19. (a) In order to fLirther their iiiiitiia] goals and objectives, th e  C ontracting  O fficer

8 14 and the Contractor shall com m unicate, coordinate, and cooperate w ith each o th er, and with other

815 affected Project Contractors, in order to im prove the O&M o f the Project. T h e  com m unication ,

816 coordination, and cooperation regarding O& M  shall include, but not be lim ited  to, any action which

817 will or m ay materially affect the quantity or quality  o f Project W ater supply, the  allocation  o f  Project

818 W ater supply, and Project financial m atters including, but not lim ited to, b u d g et issues. The

819 com m unication, coordination, and cooperation provided for hereunder shall extend to all p rovisions

820 o f  this Contract. Each party shall retain exclusive decision m aking authority  fo r all actions, opinions,

821 and determ inations to be m ade by the respective party.

822 (b) W ithin 120 days follow ing the effective date o f  this C ontract, the Contractor,

823 o th e r affected Project C ontractors, and the C ontracting O fficer shall arrange to m eet w ith interested

824 P ro ject Contractors to develop a m utually agreeable, w ritten Project-w ide p rocess, w hich m ay be

825 am ended  as necessary separate and apart from this Contract. T he goal o f  this p rocess shall be to

826 provide, to the extent practicable, the m eans o f  m utual com m unication and in teraction  regarding

827 sign ifican t decisions concerning Project O& M  on a real-tim e basis.

828 (c) In light o f  the factors referred  to in subdivision (b) o f  A rtic le  3 o f  this C ontract,

829 it is the intent o f  the Secretary to im prove w ater supply reliability. To cari’y out this intent:

830 (1) The C ontracting O fficer will, at the request o f  the C ontractor, assist in

831 the developm ent o f integrated resource m anagem ent plans for the Contractor. Further, the
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832 C ontracting O fficer will, as approjDriate, seek au thorizations for im plem entation o f  paitnersh ips to

833 im prove w ater suiipiy, water quality, and reliability .

534  (2) T he Secretary w ill, as appropriate, pursue program  and project

835 im plem entation  and authorization in coordination w ith  P roject C ontractors to  im prove  the watei

836 supply, w ater quality, and reliability  o f  the P roject for all P roject purposes.

537  (3 ] T he Secretary will coordinate with P roject C on trac to rs and the Slate o f

838 C alifornia to seek improved w ater resource m anagem ent.

539  (4 ) T he Secretary w ill coord inate  actions o f  agencies w ith in  the

840 D epartm ent o f  the Interior that m ay im pact the ava ilab ility  o f  water for P ro ject purposes,

(5) T he C ontracting O fficer shall periodically, but n o t less than annually,

842 hold division-level m eetings to discuss Project operations, division-level w a te r m anagem ent

843 activ ities, and other issues as appropriate.

544  (tl) W ithout lim iting the con tractual obligations o f  the C o n trac tin g  O fficer under

845 the  other A rticles o f  this Contract, nothing in th is A rticle  shall be construed to lim it or constiain  the

846 C ontracting  O fficer’s ability to com m unicate, coord inate , and cooperate w ith  the C on tracto r oi o ther

847 in terested  stakeholders or to m ake decisions in a tim ely  fashion as needed to p ro tec t health , safety, oi

848 th e  physical integrity o f  structures or facilities.

849 C H A RG ES FO R D E L IN Q U E N T  PA Y M EN TS

85Q 20. (a) The Contractor shall be subject to interest, adm inistrative, and penalty chatges

851 o n  delinquent installm ents or paym ents. W hen a paym ent is not received by  the due dale, the
852 C on tracto r shall pay an interest charge for each day th e  paym ent is delinquent beyond the due date. 

W hen  a paym ent becom es 60 days delinquent, the C ontracto r shall pay an adm in istra tive  charge to
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854 cover additional costs o f b illing  and processing the delinquent paym ent. W hen a pay m en t is
855 delinquent 90 days or more, the C ontractor shall pay an additional penalty charge o f  six percen t pei'
856 year for each day the paym ent is delinquent beyond the due date. Further, the C on tracto r shall pay
857 any fees incurred for debt collection sendees associated w ith a delinquent paym ent.
858 (b) The intei'est charge rate shall be the gi'eater o f  the rate p rescribed  quarte rly  in
859 the Federal R egister by the D epartm ent o f the Treasury for application to overdue paym ents, or the
860 interest rate o f  one-half of one percent p er month prescribed by Section 6 o f  the R eclam ation  Project
861 Act o f  1939 (Public Law 76-260). The interest charge rate shall be determ ined as o f  the  due date and
862 rem ain fixed for the duration o f  the delinquent period.

863 (c) W hen a partial paym ent on a delinquen t account is received , the am ount
864 received shall be applied, first to the penalty, second to the adm inistrative charges, third to  the
865 accrued interest, and finally to the overdue payment.

866 EQ U A L O PPO R T U N IT Y

867 21. D uring the perform ance o f  this Contract, the C ontractor agrees as fo llow s;

868 (a) The C ontractor will not discrim inate against any em ployee or applican t for
869 emplo^nTient because o f  race, color, religion, sex, or national origin. The C ontracto r w ill take
870 affinnative action to ensure that applicants are em ployed, and that em ployees are trea ted  during
871 em ploym ent, w ithout regard to their race, color, religion, sex, o r national origin. Such ac tion  shall
872 include, but not be limited to, the follow ing: Em ploym ent, upgi'ading, dem otion, or transfer;
873 recruitm ent or recruitm ent advertising; layo ff or tennination , rates o f  paym ent or o ther fo n n s  o f
874 com pensation; and selection for training, including apprenticesh ip . The C ontractor ag rees to post in
875 conspicuous places, available to em ployees and applicants for em ploym ent, no tices to be  proA'ided by
876 the C ontracting O fficer setting forth the provisions o f  this nondiscrim ination clause.

877 (b) The C ontractor w ill, in all solicitations o r advertisem ents for em ployees placed
878 by or on beha lf o f  the Contractor, state that all qualified app lican ts will receive consideration  for
879 em ploym ent without discrim ination because o f  race, color, re lig ion , sex, or national origin.

880 (c) The C ontractor will send to each labo r union or represen tative o f  w orkers with
881 which it has a collective bargaining agreem ent or other con tract or understanding, a n o tice , to be
882 provided by the C ontracting Officer, advising the said labor union or w orkers' rep resen ta tiv e  o f  the
883 C ontractor's com m itm ents under Section 202 o f  Executive O rder 11246 o f S ep tem ber 24, 1965, and
884 shall post copies o f  the notice in conspicuous places available to em ployees and app lican ts  for
885 em ploym ent.
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886 (d) The C ontractor will com ply w ith all p rovisions o f  E x ecu tiv e  O rder
887 No. 11246 o f  Septem ber 24, 1965, as am ended, and o f  the rules, regulations, and re levan t orders o f
888 the Secretary o f  Labor.

889 (e) The C ontractor will furnish all inform ation and reports req u ired  by said
890 am ended Executive O rder and by the rules, regulations, and orders o f  the S ecre tary  o f  Labor, or
891 pursuant thereto, and will p en n it access to its books, records, and accounts b y  th e  C ontracting  O fficer
892 and the Secretai7  o f  Labor for purposes o f investigation to ascertain  com pliance w ith  such rules,
893 regulations, and orders.

894 (f) In the event o f  the Contractor's noncom pU ance with the  nondiscrim ination
895 clauses o f  this C ontract or w ith  any o f  the said rules, regulations, or orders, th is  C ontract m ay be
896 canceled, tenninated , or suspended , in w hole or in part, and the C ontractor m ay  be declared inelig ib le
897 for further G overnm ent contracts in accordance w ith procedures authorized in  said am ended
898 Executive Order, and such o ther sanctions m ay be im posed and rem edies invoked  as provided in  said
899 E xecutive Order, or by  rule, regulation, or order o f the  S ecretary  o f  Labor, or as o therw ise  provided
900 by  law.

(g) The C ontracto r will include the p rov isions o f  paragraphs (a) tlirough (g) in 
9uZ every  subcontract or purchase order unless exem pted by the ru les, regulations, or orders o f  the
903 Secretary o f  Labor issued pursuant to Section 204 o f  said am ended E xecutive O rder, so that such
904 provisions will be binding upon each subcontractor or vendor, The C ontractor w ill talce such action
905 w ith  respect to any subcontract or purchase ordei' as m ay be d irected  by the S ecre ta ry  o f  L abor as a
906 m eans o f  enforcing such p rovisions, including sanctions for noncom pliance: P rov ided , how ever,
907 T hat m the event the C ontractor becom es involved in, or is threatened with, litig a tio n  w ith  a
908 subcontractor or vendor as a resu lt o f  such direction, the C ontracto r m ay  request the U nited States to
909 en ter into such litigation to p ro tect the interests o f the U nited States.

910 G EN E R A L  O B L IG A T IQ N -B E N E FIT S  C O N D IT IO N E D  U PO N  P A Y M E N T

911 22. (a) The obligation o f  the C ontractor to pay  the  U nited  S tates as provided in this
912 C ontract is a general obligation o f  the C ontractor no tw ithstand ing  the m anner in w h ich  the obligation
913 m ay be distributed am ong the C ontracto r’s water users and no tw ithstand ing  the defau lt o f  individual
914 w ater users in their obligations to the Contractor.

915 (b) The paym ent o f  charges becom ing due hereunder is a cond ition  p receden t to
916 receiving benefits under this C ontract. The U nited S tates shall not m ake w a te r ava ilab le  to the
917 C ontractor through Project fac ilities during any period in w hich  the C ontracto r m ay  b e  in an  ears in
918 the advance paym ent o f  w ater rates due the U nited S tates. T he C ontractor shall n o t furn ish  w ater
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919 made available pursuant to this Contract for lands or parties which are in arrears in the advance
920 paym ent o f  water rates levied or established by the Contractor,

921 (c) W ith respect to subdivision (b) o f  this A rticle, the C on tracto r shall have no
922 obligation to require advance paym ent for w ater rates which it levies.

923 CO M PLIA N C E WITH CIV IL R IG H TS LAW S AN D  R E G U L A T IO N S

924 23. (a) The C ontractor shall com ply w ith L itie VI o f  the Civil R ights Act o f  1964
925 (42 U.S.C. 2000d), Section 504 o f  the R ehabilitation Act of 1 975 (P.L. 93-11 2, as am ended), th e  Age
926 D iscrim ination Act o f  1975 (42 U.S.C. 6101, et seq.), and any other applicable civil rights laws, as
927 well as with their respective im plem enting regulations and guidelines im posed  by the U nited  S tates
928 Departm ent o f the Interior and/or R eclam ation.

929 (b) These statutes require that no person in the U nited  S tates shall, on the gi’ounds
930 o f  race, color, national origin, handicap, or age, be excluded from  partic ipa tion  in, be denied the
931 benefits of, or be otherw ise subjected to discrim ination under any p rog ram  or activ ity  receiv ing
932 financial assistance from Reclam ation. By executing this C ontract, the C on tracto r agi'ees to
933 im m ediately take any m easures necessary to im plem ent this obligation, including  perm itting  o fficials
934 o f  the United States to  inspect prem ises, program s, and docum ents,

935 (c) The C ontractor m akes this agreem ent m consideration o f  and for the purpose o f
936 obtaining any and all Federal grants, loans, contracts, property d iscounts, or o ther Federal financial
937 assistance extended after the date hereo f to the Contractor by R eclam ation , in c lu d in g  installm ent
938 pa)mients after such date on account o f  an 'angem ents for Federal financial assistance, w hich w ere
939 approved before such date. The C ontractor recognizes and agrees that such Federal assistance w ill be
940 extended in reliance on the representations and agreem ents m ade in this A rticle, and that the U nited
941 S tates resen 'es the right to seek jud ic ia l enforcem ent thereof.

942 PRIV A C Y  A C T  CO M PLIA N CE

943 24. (a) The C ontractor shall com ply with the Privacy A ct o f  1 974 (5 U .S.C , 552aJ (the
944 A ct) and the h h erio r rules and regulations under the Act (43 CFR 2.45 et seq.) in m ain tain ing
945 Landholder acreage certification and reporting records, required to be subm itted  to the C ontracto r for
946 com pliance wit]-) Sections 206 and 228 o f  the RRA (96 Stat. 1266), and pursuant to 43 C FR  426.18.

947 (b) With I’espect to the application and adm inistration o f the crim inal penalty
948 provisions o f  the Act (5 U.S.C. 552a(i)J, the C ontractor and the C ontractor's em ployees responsib le
949 for m aintaining the certification and rejrorting records referenced in (a) above are considered  to be
950 em ployees o f the D epartm ent o f  the In terior (See 5 U.S.C. 552a(m)).
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951 (c) The C ontracting O fficer or a designated represen ta tive shall p ro v id e  the
952 C ontractor w ith cun'enl copies o f  the In terior D epartm ent P rivacy A ct regula tions and R eclam ation
953 Federal R eg ister Privacy Act System  o f  Records N otice (A creage L im ita tion—Interior,
954 R eclam ation -31) which govern the m aintenance, safeguarding, and d isclosure o f  in fo rm ation
955 contained in the Landholder's ceilificalion  and reporting records.
956 (d) The C ontracting  O fficer shall designate a fu ll-tim e em ployee o f  R eclam atio n  to
957 be the System  M anager who shall be responsible for m aking decisions on denials p u rsu an t to
958 43 C FR  2.61 and 2.64 am endm ent requests pursuant to  43 CFR 2.72. The C ontracto r is au thorized to
959 grant requests by individuals for access to their own records.

960 (e) The C ontractor shall forward prom ptly  to tire System  M anager each  proposed
961 denial o f  access under 43 C FR  2.64; and each request for am endm ent o f  records filed u n d er
962 43 CFR 2,71; notify  the requester accordingly  o f  such refem il; and provide the System  M an ag er w ith
963 infonnation  and records necessary to  prepare an appropriate response to  the requester. T hese
964 requirem ents do not apply to ind iv iduals seeking access to their ow n certification  and rep o rtin g  form s
965 filed witli the Contractor pursuant to  43 C FR  426.18, unless the requester elects to  cite tlie P rivacy
''' "6 Act as a basis for the request.

yo7 C O N TR A C TO R  TO PA Y  C ER TA IN  M ISC E LL A N EO U S C O STS

968 25. In addition to all o ther paym ents to  be m ade by the C ontractor pursuant to th is

969 Contract, the C ontractor shall pay to the U nited States, w ith in  60 days after receipt o f  a  bill and

970 detailed statem ent subm itted by the C ontracting  O fficer to the C ontractor fo r such specific  item s o f

971 direct cost incurred by the U nited S tates for work requested  by the C ontracto r assoc ia ted  w ith  this

972 C ontraci plus indirect costs in accordance with applicable B ureau o f  R eclam ation p o lic ies  and

973 procedures. All such amounts refeired  to in this A rticle shall not exceed the am ount agreed  to in

974 w riting  in advance by the C ontractor. This A rticle shall not apply to costs fo r routine co n trac t

975 adm inistration.
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976 W ATER C O N SER V A TIO N

977 26. (a) Pi'ior to the delivery o f  w ater provided from  or cotiveyed through Federally-

978 consti'ucted or Federally-fin a need facilities piirsuant to this C ontract, the C on trac to r shall be

979 im plem enting an effective w ater conservation and efficiency program  based on the C on tracto r’s water

980 conservation plan that has been determ ined by the C ontracting  Officer to m eet the conservation  and

981 efficiency criteria foi' evaluating w ater conservation plans established under F ederal law . T he w ater

982 conservation and efficiency program  shall contain definite w ater conservation objectives, appropriate

983 econom ically feasible w ater conservation m easures, and tim e schedules for m eetin g  those objectives.

984 C ontinued Project W ater deliveiy  pursuant to this C ontract shall be contingent upon the  C on trac to r’s

985 continued im plem entation o f  such w ater conservation progi-am. hr the event the C ontractor's w ater

986 conservation plan or any revised w ater conservation plan com pleted pursuant to subd iv ision  (d) o f

987 this A iticle 26 have not yet been detem rined by the C ontracting  Officer to m eet such criteria, due to

988 circum stances which the C ontracting Officer detem rines are beyond the control o f  the C ontractor,

989 w ater deliveries shall be m ade under this Contract so long as the C ontractor d iligen tly  w orks w ith the

990 C ontracting Officer to obtain such determ ination at the earliest practicable date, lurd thereafter the

991 C ontractor im m ediately begins im plem enting its w ater conservation and efficiency  program  in

992 accordance with the tim e schedules therein.

993 (b) Should the am ount o f  M & I W ater delivered pursuant to subd iv ision  (a) o f

994 A rticle  3 o f  this C ontract equal or exceed 2,000 acre-feei pei' Y ear, the C ontractor shall im plem ent the

995 B est M anagem ent Practices identified by the time fram es issued by the C alifornia U rban  W ater
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996 C onservation Council for such M & I W ater unless any such practice is determ ined  by the C ontracting

997 O fficer to be inappropriate for the Contractor.

998 (c) The C ontractor shall subm it to the C ontracting O fficer a report on the status o f

999 its im plem entation o f  the w ater conservation plan on the reporting dates spec ified  in the then-ex isting

1000 conservation and efficiency criteria established u nder Federal law.

1001 (d) At five-year intervals, the C ontractor shall rev ise its w a te r consei'vation p lan  to

1002 reflect the then-current conservation and efficiency criteria for evaluating w a te r conservation  p lans

1003 established under Federal law  and subm it such rev ised  w ater m anagem ent p lan  to the C ontracting

1004 O fficer for review  and evaluation. The C ontracting Officei' w ill then  determ ine if  the w ater 

conservation plan m eets R eclam ation ’s then-cun 'ent conservation and effic iency  criteria for

1006 evaluating  w ater conservation plans established u nder Federal law.

1007 (ej If  the C ontractor is engaged in direct ground-w ater recharge , such activ ity  shall

1 008 be described in the C ontracto r’s w ater consei'vation plan.

1009 EX ISTIN G  O R A C QUIRED  W A T E R  OR W A T E R  R IG H T S

1010 27. Except as specifically  provided in A rticle  17 o f  this C ontract, the provisions o f  this

1011 C ontract shall not be applicable to or affect no ii-P roject w ater or w ater rights now  owned o r hereafte r

1012 acquired by the Contractor o r any user o f such w ate r w ith in  the C ontractor's S erv ice  Ai'ea. A ny such

1013 w ate r shall not be considered Project W ater under th is Contract. In addition, th is  Contract shall not

1014  be construed as lim iting or curta iling  any rights w hich  the C ontractor or any w a te r user w ith in  the
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1015 Contractor's Service Area acquires or has available under any other contract p u rsu an t to Federal

1016 Reclamation law.

1017 QfcM  BY THE SA N  LUIS AND D E LT A -M E N D Q T A  W A TER  A U T H O R IT Y

101 8 28. (a) The O&M o f  a portion o f  the Project facilities w hich serve the C ontracto r, and

1019 responsibility for funding a portion o f  the costs o f  such O & M , have been  tran sfeu ed  to the San Luis

1020 and D elta-M endota Water A uthority , an Operating N on-Federal E ntity  by separate  agi'eem ent

1021 (8-07-20-X 0354) between the U nited States and O perating N on-F ederal E ntity  San L uis and D elta-

1022 M endota W ater Authority. That separate agreem ent shall not in terfere with o r  affect the rights or

1023 obligations o f  the Contractor or the United States hereunder.

1024 (b) The C ontracting Officer has previously  notified  the C ontracto r in w riting  that

1025 the O&M o f a portion of the P roject facilities which serve the C ontractor has b een  tran sfen  ed to

1026 Operating N on-Federal Entity San Luis and D elta-M endota W ater A uthority , and therefore, the

1027 C ontractor shall pay directly to O perating Non-Federal E ntity  San L uis and D elta-M endota  W ater

1028 A uthority, or to any successor approved by  the C ontracting O fficer under the term s and cond itions o f

1029 the separate agreem ent between the United States and O perating  N on-Federal E ntity  San L uis and

1030 D elta-M endota M'^ater A uthority, described in subdivision (a) o f  this .Article, all ra tes, charges, or

1031 assessm ents o f  any kind, including any assessm ent for reserve funds, w hich O perating  N on-F ederal 

1 032 Entity  San Luis and D elta-M endota W ater A uthority, or such successor determ ines, sets, or

i 033 establishes for the O&M of the portion o f  the Project facilities operated  and m aintained by O perating

1 034 N on-Federa! Entity  San Luis and D elta-M endota W ater A uthority , or such successor. Such direct
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1035 paym ents to Operating N on-Federal Entity San L uis and D elta-M endota W ater A utho rity , o r such

1036 successor shall not relieve the C ontractor o f  its obligation to pay  directly  to the  U n ited  S tates the

1037 C on tracto r’s share o f  the P roject R ates and C harges except to the extent the O pera ting  N on-F ederal

103S E ntity  collects paym ents on b eh a lf  o f the United States in accordance with subd iv ision  (a) o f  this

1039 A rticle.

1040 (c) For so long as the O&M  o f  any portion o f  the P roject fac ilities  serv ing  the

1041 C ontracto r is perfonned by O perating Non-Federal E n tity  San Luis and D elta-M endota  W ater

1042 A uthority , or any successor thereto, the C ontracting O fficer shall adjust those co m ponen ts o f  the

1043 R ates for Water D elivered under this C ontract representing  the cost associated w ith  the activ ity  being  

p erfo n n ed  by O perating N on-Federal Entity  San Luis and D elta-M endota W ate r A uthority , or its

1045 successor.

1046 (d) In the event tire O&M  o f  the P roject facilities operated and m ain ta in ed  by

1047 O perating  Non-Federal E n tity  San Luis and D elta-M endota W ater A uthority  is re -assum ed  b y  the

1048 U n ited  States during the tem r o f  this Contract, the C ontracting  O fficer shall so  no tify  the C ontractor,

1049 in w riting , and present to the C ontractor a revised E xhibit “B ” w hich shall include the portion  o f  the

1050 R ates  to be paid by  the C ontractor for Project W ater under this C ontract rep resen ting  the  O & M  costs

1051 o f  the portion o f  such Project facilities which have been  re-assum ed. T he C on trac to r shall, thereafter,

1052 in the  absence o f  written notification from the C ontracting O fficer to the contrary , pay  the R ates and

1053 C harges specified in the revised Exhibit “B ” directly  to the U nited States in co m p lian ce  w ith A rticle 7

lO'^a o f  this Contract.
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1055 O&M  BY TH E CA LIFORNIA D EPA R T M E N T OF W A TER  R E S O U R C E S

1056 28.1 (a) The O& M  o f  a portion o f the P roject facilities w hich serve  the C ontractor, and

1057 responsibility for funding a portion o f  the costs o f  such O & M , have been transfen-ed to the C alifornia

1 058 D epartm ent o f W ater R esources, an Operating N on-Federal Entity by a separate  agreem ent

1059 (14-06-200-9755) between the U nited States and O perating Non-Federal E n tity  C alifon iia

1060 D epartm ent o f  W ater Resources. This separate agreem ent shall not in terfere w ith  o r affect the rights

1061 o r obligations o f  the C ontractor o r the United States hereunder.

11^62 (b) The C ontracting Officer has prev iously  notified the C ontracto r in w riting  that

1063 the O&M  o f  a portion o f  the P ro ject facilities which serve the C ontractor has b een  transfem ed to

1064 Operating Non-Federal Entity C alifom ia D epartm ent o f  W ater R esources, and the C ontracto r shall

1065 pay  directly to O perating N on-Federal Entity San Luis and D elta-M endota W ate r A uthority , or to any

1066 successor approved by the C ontracting O fficer under the terras and conditions o f  the separate

1067 agreem ent between the United States and O perating N on-Federal Entity San Luis and D elta-M endota

1068 W ater A uthority, described in subdivision (a) o f  A ilic le  28 o f  this C ontract, all rates, charges, o r

1069 assessm ents o f  any kind, including any assessm ent for reserve funds, w hich O perating  N on-Federa]

1070 Entity California D eparhnent o f  W ater Resources, or such successor determ ines, sets, or estab lishes

1071 for the O&M  conveyance and conveyance pum ping portion  o f  the P roject facilities operated  and

1072 m aintained by O perating N on-Federal Entity C alifom ia D epartm ent o f  W ater R esources, or such

1 073 successor. Such direct paym ents to Operating N on-Federal Entity  San Luis and D elta-M endota  W ater

1074 A uthority, or such successor shall not relieve the C ontractor o f  its obligation to pay directly  to the
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1075 U nited Stales the C ontractor’s share o f  the P roject R ates and C harges except to  the extent the

1076 O perating N on-Federal Entity San L uis and D elta-M endota W ate r A uthority  co llec ts paym ents on

1077 b eh a lf o f  the U nited  States in accordance w ith the separate agreem ent identified in subdivision (a) o f

1078 A rticle 28 o f  this Contract.

1079 (c) For so long as the O & M  o f any portion o f  the P roject facilities  serving the

1080 C ontractor is perform ed by O perating  N on-Federal Entity C a lifo m ia  D epartm ent o f  W ater R esources,

1081 o r any successor thereto, the C ontracting O fficer shall adjust those  com ponents o f  the Rates for W ater

1082 D elivered under this Contract representing  the cost associated w ith  the activ ity  b e in g  p e rfo n n ed  by

1083 O perating N on-Federal Entity C alifom ia D epartm ent o f  W ater R esources, o r its successor.

(d) In the event the O & M  o f the P roject fac ilities operated and m ain tained  by

1085 O perating N on-Federal Entity C alifornia D epartm ent o f  W ater R esources is  re-assunied by the

1086 United States during  the lem i o f  this C ontract, the C ontracting O fficer shall so no tify  the C ontracto r,

1087 in  writing, and present to tlie C ontractor a revised Exhibit “B ” w h ich  shall include the portion  o f  the

1088 R ates and C harges, to be paid by the C ontractor for P roject W ate r under this C ontract rep resen ting  the

1089 O & M  costs o f  the portion o f  such Project facilities which have been  re-assum ed. T he C on trac to r

1090 shall, thereafter, in the absence o f  w ritten notification from the C ontracting  O fficer to the con trary ,

1091 p a y  the Rates and Charges specified in the revised Exhibit “B ” d irectly  to tlie U nited  States in

1092 com pliance w ith  A rticle 7 o f  this Contract.
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1093 O& M  BY TH E C O N T R A C T O R

1094 28.2 (a) During tlie term o f  this Contract, tde C ontracto r shall act as the O perating

1095 Non-Federa] Entity for a portion o f  the Project facilities w hich serves the D epartm en t o f  Fish and

1096 Gam e, the C ity o f HLiron, and the City o f Coalinga, including b u t  n o t - lim ited to the C oalinga Canal

1097 System , w hich consists in part o f  the C oalinga Canal and turnouts and Pleasani V alley  P um ping

1098 P lant. The Contractor, w ithout expense to the U nited States, shall care for, operate, and m aintain

1099 such portion o f  the Project facilities for the furnishing o f  water to the D epartm ent o f  F ish and G am e,

1100 the City ofF luron, and the C ity o f  Coalinga in full com pliance w ith Federal R eclam ation  law  and in

1101 ■such m anner that they will rem ain  in good and efficient condition; P rovided. T hat the U nited States

1102 shall finance the costs o f  all m ajo r replacem ents o f  such facilities that the C on tracting  O fficer

1103 determ ines are needed; Provided further. U ia t i f  the D epartm ent o f  Fish and G am e, the C ity o f  H uron,

1104 o r the C ity o f C oalinga fails to p a j' to the C ontractor in advance such en tity ’s share o f  the O & M  costs,

1105 consisten t with any agreem ents betw een the C ontractor and the D epartm ent o f  F ish  and G am e, the

1106 C ity  o f  Huron, or the City o f  C oalinga, respectively, the C ontractor shall be re lieved  o f its obligation

1107 to the O& M  o f such facilities fo r the benefit o f  the non-paying entity,

11 OS (b) The C ontracting  O fficer p reviously  notified the D epartm ent o f  F ish and Gam e,

1109 th e  City o f  Huron, and the C ity  o f  Coalinga in w riting  that the O & M  o f  a portion  o f  the P ro ject

1110 facilities wliich serves the D epartm ent o f  Fish and Game, the C ity o f  H uron, and the  C ity  o f  C oalinga

1111 h a s  been transl'eired to the C ontractor. Therefore, the D epartm ent o f  Fish and G am e and the C ity  o f

1112 H uron  have entered, and the C ity o f Coalinga is expected to enter, separate agi-eements w ith the
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1113 C ontractor providing the lerins and conditions pursuant to which the C ontracto r w ill operate and

1114 m aintain a portion o f  the P ro ject facilities w hich serves the D epartm ent o f  F ish  and Gam e, the City o f

1 ] 15 Huron, and the C ity o f  Coalinga, including the am ount(s) the D epartm ent o f  F ish  and G am e, the C ity

] 116 o f  H uron, and the City o f  C oalinga are to pay the C ontractor for that service. C onsisten t with any

1117 such agi-eements, the D epartm ent o f  Fish and G am e, the  C ity o fH u ro n , and the C ity  o f  C oalinga shall

1118 pay  directly to the C ontractor all rates, charges, or assessm ents o f  any kind, in c lu d in g  any assessm ent

1119 for reserve funds, which the C ontractor sets, or estab lishes for a portion o f  the P ro jec t facilities w hich

1120 serves the D epartm ent o f  F ish and Gam e, the C ity o fH u ro n , and the C ity o f  C o alin g a  and is operated

1121 and m aintained by  the Contractor. Such direct paym ents to the C ontractor sha ll n o t relieve the 

C ontractor o f its obligation to pay directly to the U nited  S tates the D epartm ent o f  F ish  and Gam e, the

1123 C ity o f Huron, and the City o f  C oalinga its share o f  th e  P roject Rates and C harges re fen e d  to in this

1 ] 24  Contract.

1125 (c) For so long as the O&M  for a portion  o f  tire P roject facilities  w hich serves the

1126 D epartm ent o f  F ish and Game, the C ity  o fH u ro n , and the City o f  C oalinga is p e rfo n n ed  b y  the

1127 C ontractor, the C ontracting O fficer shall adjust those com ponents o f  the R ates fo r W ater D elivered

1128 under the Contracts representing the cost associated w ith the activity being p e rfo n n ed  by the

1129 Contractor.

1130 {dj The U nited S tates m ay re-assum e O& M  for a portion o f  the  P roject facilities

1131 w hich serves the D epartm ent o f  Fish and Game, the C ity o fH u ro n , and the C ity  o f  C oalinga. In that 

1 1 event ,  the C ontracting Officer shall so notify the D epartm ent o f  Fish and G am e, the  City o fH u ro n ,
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] 133 and the City o f  Coalinga, in w riting, and present to the Conti'acLor a revised E x h ib it “B ” w hich shall

1134 include the portion o f  the Rates and Charges to be paid by the D epartm ent o f  F ish  and G am e, the City

1135 o fH u ro n , and tiie City of Coalinga for P roject W ater under this C ontract repi'esenting the O & M  costs

1136 for a portion o f  the Project facilities w hich serves the D epartm ent o fF lsh  and G am e, the C ity o f

1 137 H uron, and the C ity o f  Coalinga, The D epartm ent o f  Fish and Game, the C ity  o fH u ro n , and the City

1138 o f  Coalinga shall, thereafter, in the absence o f  w ritten notification from the C ontracting  O fficer to the

1139 contrary, pay the R ates and Charges specified in the revised E xhibit “B ” d irec tly  to the U nited  States

1140 in  com pliance w ith  Article 7 o f their contracts. The C ontractor shall, thereafter, be relieved o f  all of

1141 its obligations under this Aidicle 28.2.

1142 PU M PIN G  PLA N TS. P O W E R  FOR PU M PIN G  PLA N TS. A N D  T R A N S F E R
1143 OF O & M  TO  TH E CO N TR A C TO R

1144 28.3. (a) The U nited States shall funiish and install pum ping p lan ts  and furnish  the

1145 am ount o f  P io ject pow er the Contracting Office)' detem iines is necessary to deliver Pi'oject W ater to

1146 the  Contractor from the D elta-M endota, San Luis, and Coalinga Canals, includ ing  the P leasan t V alley

1147 P um ping  Plant, at the point{s) o f  delivery identified pursuant to subdivision (a) o f  A rticle 5 o f  this

1148 C ontract at heads and elevations sufficient to irrigate by gravity tiie areas w ith in  the C onti'actor’s

1149 Sei'vice Ai'ea below  700 feet m ean sea level elevation.

1150 (b) With advance approval o f  the C ontracting O fficer, the C on tracto r m ay, at its

1151 owm exjiense, furnish and install pum ping facilities, and related electrical equipm ent, to en ab le  it to

1152 d ivert and delive:' Pi'oject Watei' from the D elta-M endota, San Luis, and C oalinga Canals and the

1153 P leasant Valley Pum ping P lant before the United States fui'nishes and installs all the pum ping  plants
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] 154 referred  to in subdivision (a) o f  this Article. The U nited S ta tes shall furnish th e  am oun t o f  P roject

1155 pow er needed  to operate such pum ping  facilities; P rovided . T hat the C ontractor m ain ta in s  an

] 156 agreem ent with an entity to convey such pow er to such facilities, and the C o n trac to r agrees to pay.any

] 157 and all charges assessed by that entity for such service.

] 158 (c) The fu rn ish ing  o f  pow er by the U nited  S tates shall be in  co n fo rm an ce  with

1159 operating  criteria, rules, and regulations, including the p ro jec t use pow er policy , e stab lished  by the

1160 C ontracting  Officer; Provided. T hat any such operating criteria, rules, and reg u la tio n s , includ ing  the

1161 pro ject use pow er policy, estab lished  by the C ontracting O fficer shall not excuse  the  U n ited  S tates

1162 from  its obligation under subd iv ision  (a) o f  this Article. Such operating criteria, ru les , and 

regu lations shall be developed in cooperation with the C ontracto r and shall be b ased  on acceptable

1164 irrigation m anagem ent practices and the pow er generation capacity  available to  th e  U n ited  S tates for

1165 the furnishing o f  Project W ater to  the Contractor.

1166 (d) The C ontracto r hereby agrees to operate  and m aintain, at its  ow n  expense, all

1167 o f  the pum ping  facilities described in subdivisions (a) and (bj o f  this Article in  such  a m am rer that

1168 rem ain  in good and efficient condition ; Provided. That the U n ited  States shall f in an c e  the costs o f  all

1 169 m ajo r replacem ents that the C ontracting  O fficer detenn ines are needed.

1170 (e) Tire C on tracting  O fficer or his rep resen ta tiv e  shall at all tim es have access to

1171 and m ay inspect and investigate the pum ping facilities for the puipiose o f  ascerta in ing  i f  th ey  are 

11 72 being kept in safe and proper operating  condition.
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1173 (I) No change in any o f tlie pum ping  facilities, w hich  in the opinion o f the

1174 Contracting O fficer is substantial, shall be m ade by the C ontractor w ithout first ob tain ing  the  w ritten

1175 consent o f  the Contracting Officer. The C ontractor shall prom ptly m ake any and all repairs and

117C replacem ents to the pum ping facilities which in the opinion o f  the C ontracting  O fficer are necessary.

1177 In the event the C ontractor neglects or fails to m ake such repairs and rep lacem ents o r in the event o f

1178 operation by the U nited States o f  the pum ping facilities pursuant to subd iv ision  (g) o f  this A rticle , the

11 79 United States m ay cause the repairs and replacem ents to be m ade and the cost thereof, as determ ined

1180 by the C ontracting Officer, shall be paid by the C ontractor to the U nited  S tates upon notice o f  the

1181 payment due but no t later than A pril 1 o f  the year follow ing that during  which such w ork was

1182 completed.

1183 (g) hi the event the Contracting O fficer determ ines that the C ontracto r has no t

1184 properly cared for, operated, and m aintained said pum ping facilities o r has failed to com ply w ith any

1185 o f  the provisions o f  this Ai1;icie, then at the election o f  the C ontracting O fficer the U nited  S tates m ay

1186 take over from the C ontractor the care and O&M o f the pum ping facilities by g iv ing  written notice to

1187 the Contractor o f  such election and the effective date thereof. T hereafter, d u rin g  the period o f

1188 operation by the U nited States, the Contractor shall pay to the U nited States in advance o f the use o f

1 189 such pum ping facilities the C ontractor’s share o f  the cost o f  O&M  th ereo f and rep lacem ents

1 1 90 therefore, as fixed in notices from the Contracting Offtcei'. In the event such advances are inadequate

1191 to properly care for, operate, and m aintain the pum ping facilities to the end o f  any  year, the

1 192 Contracting O fficer m ay give w ritten notice o f a supplem ental O&M  chai'ge and the C ontractor shall
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1193 pay  such am ount on or before the dale specified in said notice. A ny am ount o f  such advances 

] 194 rem aining unexpended or unobligated, at the option o f the C ontractor, e ither shall be re funded  o r

11 95 credited upon am ounts to becom e due to  the United States from  the C on trac to r under the p rov isions

] 196 o f  this Contract in subsequent years. T he pum ping facilities so taken back  by the U nited S tates m ay

] 197 be returned to the C ontractor upon the furn ish ing  to the C ontractor o f  a w ritten  90-day no tice  o f

1198 intention to  retransfer.

] 199 The C ontractor shall hold the U nited States, its o fficers, and em ployees

1200 hann less from eveiy  and all claim for dam ages to persons or p roperty  a ris in g  out o f  or co n n ected  w ith

1201 th e  C ontractor’s O & M  o f the pum ping facilities referred to in th is A rtic le ; P rovided , T hat n o th in g  

contained herein shall be construed as an assum ption o f  liability by the C ontracto r to  p a ities  o th er

1203 than the U nited S tates witli respect to such matters.

1204 (i) D uring the tim e the pum ping facilities are operated  and m ain ta ined  by the

1205 Contractor, in addition to  all o ther paym ents to be m ade by the C ontracto r under th is C ontract, the

1206 C ontractor shall pay  to the United S tates pursuant to A rticle 25 hereof, costs incun'ed by  the

1207 U nited  States for w ork associated with the pum ping facilities under th is C o n trac t n o rm ally  charged by

1208 tire United States to w ater users and properly  and equitably chai'geable to the C ontractor.

1209 (j) The C ontracting O fficer m ay m ake review  o f  any  part o r all o f  the pum ping

1210 facilities being operated by the C ontractor pursuant to this A rticle to assist the C ontracto r in assessin g

1211 the condition o f  facilities and the adequacy  o f  the m aintenance prograni{s). Tlie C ontracting O fficer

1212 shall prepare reports based on the exam inations, inspections or audits, and  furnish copies o f  such
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1213 re]3orts and any recom m endations to the Contractor. The C ontractor shall re im b u rse  the actual cost

1214 incurred by the United Slates in m aking O&M exam inations, inspections, and audits, and preparing

1215 associated reports and recom m endations.

1216 (k) If  deem ed necessary by the C ontracting O fficer or requested  by  the C ontractor,

1217 special inspections o f  the pum ping  facilities being operated by the C onti'actor and o f  the Contractoi-’s

1218 books and records may be m ade to ascertain the ex ten t o f  any O& M  defic iencies, to d etenn ine the

1219 rem edial m easures required for their correction, and to assist the C ontractor in so lv ing  specific

1220 problem s. Any special inspection or audit shall, except in a case o f  em ergency, be m ade after w ritten

1221 no tice to the Contractor and the actual cost th ereo f shall be paid by the C ontracto r to the U nited

1222 States.

1223 CON TIN GENT ON A PPR O PR IA TIO N  OR A LLO TM EN T O F FU N D S

1224 29, The expenditure or advance o f any m oney  or tlie perform ance o f  any obligation  o f  the
1225 U nited  States under this C ontract shall be contingent upon appropriation or allo tm ent o f  funds.
1226 A bsence o f  appropriation or allo tm ent o f  funds shall not relieve the C ontractor from any obligations
1227 under this Contract. No liability shall accrue to the U nited States in case funds are not appropriated
1228 o r allotted.

1229 B O O K S. R EC O R D S. AN D  R EPO RTS

1230 30. (a) The C ontracto r shall establish and m aintain accounts and other books and
1231 records pertaining to adm inistration o f  the term s and conditions o f  this C ontract including: the
1232 C onti'actor's financial transactions, watei' siqrply data, and Project land and righ t-o f-w ay  agreem ents;
1233 the  w ater users’ land-use (crop census], land ow nership , land-leasing and w ater use data; and other
1234 m atters that the Contracting O fficer may require. R eports thereon shall be furnished to the
1235 C ontracting  Officer in such form and on such date o r dates as the C ontracting O fficer m ay require.
1236 S ubject to applicable Federal law s and regulations, each party to this C ontract shall have the  right
1237 du rin g  office hours to exam ine and m ake copies o f  the othei' party's books and records re la ting  to
1238 m atters covered by this Contract.
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1239 (b) N otw ithstanding the provisions o f  subdivision (a) o f this A rtic le , no books,

1240 records, or other inform ation shall be requested from the  Contractor by  the C on tracting  Officei' unless 

124] such  books, records, or inform ation are reasonably  re la ted  to the adm inistration or perfo im ance o f

1242 th is  Contract. A ny such request shall allow  the C ontractor a reasonable period o f  tim e w ithin w hich

1243 to  provide the requested  books, records, or in fonnation .

1244 (c) At such tim e as the C ontractor p ro v id es in fonnation  to the C ontracting O fficer

1245 pursuan t to subdivision (a) o f  this A rticle, a copy o f  such infom iation shall be p ro v id ed  to the

1246 O perating  N on-Federal Entity (ies).

1247 A SSIG N M E N T  L IM IT E D -S U C C E S S O R S  A N D  ASSIGNS O B L IG A T E D

31. (a) The provisions o f  this Contract shall apply to and bind the  successors and
1-  . assigns o f the parties hereto, but no assignm ent or tran sfer o f  this Contract or any  right o r in terest
1250 there in  shall be valid  until approved in w riting  by  the C ontractiirg Officer.

1251 (b) The assignm ent o f  any right or in terest in this C ontract b y  e ither party  shall not
1252 in terfere  with the rights or obligations o f  the o ther p arty  to this Contract absent the w ritten
1253 concurrence o f  said o ther party.

1254 (c) The C ontracting O fficer shall no t unreasonably cond ition  or w itliliold approval

1255 o f  any proposed assignm ent.

1256 SE V ER A B IL IT Y

1257 32. In the event that a person or entity w ho is neither (i) a party  to a P ro jec t contract, nor

1258 (ii) a person or entity  that receives P roject W atei' from  a p arty  to a P roject con tract, nor (hi) an

1259 association  or o ther fom i o f  organization w hose prim ai7  function  is to represen t parties to P ro ject

1260 con tracts, brings an action in a court o f  com petent ju risd ic tio n  challenging the legality  or
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1261 enforceabiliti' o f  a provision included in this Contract and said person , entity, association, or

1262 organization obtains a final court decision holding that such p rovision  is legally invalid or

1263 unenforceable and the Contractor has not intervened in that law suit in support o f  the p lain tiff(s), the

1264 parties to this Contracl shall use their best efforts to (i) within 30 days o f  the da te  o f  such final court

1265 decision identify  by mutual agreem ent the provisions in this Conti'act which m ust be revised and

1266 (ii) w ithin tliree m onths thereafter pi'om ptly agree on the appropriate  revision(s). T he tim e periods

1267 specified above m ay be extended by m utual agieenient o f  the parties. Pending the com pletion o f  the

1268 actions designated above, to the extent it can do so w ithout v io la ting  any applicable provisions o f

1269 law, the U nited States shall continue to m ake the quantities o f  P ro ject W ater specified  in th is C ontract

1270 available to the Contractor pursuant to the provisions o f  this C ontract which w ere  not found to be

1271 legally invalid  or unenforceable in the final court decision.

1272 RESO LU TIO N  OF D ISPU TES

1273 33. Should any dispute arise concerning any provisions o f  this C ontract, or the p a r tie s ’

1274 rights and obligations thereunder, the parties shall m eet and confer in an attem pt to resolve the

1275 dispute, P rior to the Contractor com m encing any legal action, o r the C ontracting O fficer re ferring

1276 any m atter to the Departm ent o f  Justice, the party shall provide to the other party  30 days’ w ritten

1277 notice o f  the intent to take such action; Provided. That such no tice shall not be required w here a delay

1278 in com m encing an action w ould prejudice the interests o f  the p arty  that intends to file suit. D uring

1279 the 30-day notice jreriod, the Conti'actoj' and the C ontracting O fficer shall m eet and confei' in an
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1280 attem pt to resolve the dispute. E xcept as specifically provided, no th ing  h ere in  is in tended  to w aive or

1281 abridge any right o r rem edy that the Contractor oi’ the U nited States m ay  have.

1282 OFFICIALS N O T TO B E N E FIT

1283 34. N o M em ber o f  o r D elegate to Congress, R esident C o m m issioner, o r official o f  the
1284 C ontractor shall benefit from this Contract other than as a w ater user or lan d o w n er in the sam e
1285 maimei as other w ater users oi' landowners.

1286 C H A N G E S IN C O N T R A C T O R ’S SER V IC E A R E A

1287 35. (a) W hile this C ontracl is in effect, no change m ay  be m ad e  in the C ontractor's
1288 Service Area, by  inclusion or exclusion  o f  lands, d issolution , conso lidation , m erg e r, o r otheiw ise,
1289 except upon the C ontracting O fficer's w ritten consent.

1290 (b) W ithin 30 days o f  receipt o f  a request for such a change, th e  C ontracting

O fficer will no tify  the C ontractor o f  any additional inform ation required  by th e  C ontracting  O fficer

1292 for processing said request, and both  parties will m eet to establish  a m u tu a lly  agreeab le  schedule for

1293 tim ely com pletion o f  the process. Such process will analyze w hether the p ro p o sed  change is likely to;

1294 (i) result in the use  o f  Project W ate r contraiy  to the term s o f  this C ontract; (ii) im pair the ab ility  o f  the

1295 C ontractor to pay for P roject W ate r furnished under this C ontract or to  pay fo r  any  Federally-

1296 constructed facilities for w hich the C ontractor is responsible; and (iii) have an  im pact on any Project

1297 W ater rights applications, pem rits, o r licenses. In addition, the C ontracting  O fficer shall com ply with

1298 the NEPA and the ESA. T he C ontracto r will be responsible for all costs incurred  by the C ontracting

1299 O fficer in this process, and such costs will be paid in accordance w ith  A rticle  25 o f  this C ontract.

1300 FED ER A L LA W S

1301 36. B y entering into this Contracl, the C ontractor does not w aive its  righ ts to contest the
■' validity or application in connection  w ith the perfonnance o f  the term*- and co n d itio n s  o f  this
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1303 Contract o f  any Federal law or regulation; Provided. Thai the C ontracto r agi'ees to com ply w ith the
1304 terms and conditions o f  this C ontracl unless and LUitil re lie f from app lica tion  o f  such Federal law or
1305 regulation to the im plem enting provision o f  the Contract is granted by  a co u rt o f  com petent
1306 jurisdiction.

1307 NOTICES

i 308 37. A ny notice, dem and, or request authorized or required by th is C ontract shall be
I 309 deemed to have been given, on b eh a lf o f  the Contractor, when m ailed , p o s tag e  prepaid, or delivered
1310 to the Area M anager, South-Central C alifom ia Area Office, 1243 N S treet, F resno, C alifom ia 93721,
1311 and on b eh a lf o f  the U nited States, when m ailed, postage prepaid, or delivered  to the B oard o f
1312 Directors o f  the W estlands W ater D istrict, P.O. Box 6056, Fresno, C a lifo m ia  93703-6056. Tlie
1313 designation o f  the addressee or the address m ay be changed by no tice  g iven  in the sam e m anner as
1314 provided in this A rticle for o ther notices.
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1315
1316

1317 
131S

IN W ITNESS W H EREO F, the parties hereto have executed this Interim  R enew al C ontract as 
o f  the day and year first above w ritten.

1324
1325

APPROVED AS TO LEUAl. 
FORM AND SUFFICIENCY

OFFICE OF REGIONAL SOUCITOR 
DEPARTA/ltNT O F THE IWTESMS

THE UNITED STATES O F A M E R IC A

U K )

B ureau o f  R eclam ation
D irector, M id -P acific  R egion

W ESTLAN DS W A T E R  D IS T R IC T

By
'resident o f  the B oard  ofO irecT ors

1326 A ttest;

1327
1328 Secretar>' o f  the Boand o f  D irecto rs
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EXHIBIT B 
WESTLANDS WATER DISTRICT 

Contract Year 2007

Irrigation
SLC

Irrigation
DM C

M&I
W ater

Operation and M aintenance (O&M ) and Cost-of-Service 
Rates:

Capital Rates $18.23 $15.80 $8.99
O&M Rates

Water Marketing $6.86 $6.86 $5.76
Storage $7.68 $7.68 $9.16
Conveyance * * *

Direct Pumping (Project Use Energy) $2.21 $2.02
Tracy Pumping * + ♦

San Luis Drain $0.24
CFO/PFR Adj. Rate** $0.00 $0.00 $0.00

Deficit Rates
Non-Interest Bearing $0 $0 $0
.nterest Bearing $0 $0 $0

TOTAL COST-OF-SERVICE RATES (COS): $35.22 $30.34 $25.93

Irrigation Full Cost Rates

Section 202(3) Rate is applicable to a Qualified Recipient or to a 
Limited Recipient receiving irrigation water on or before October 
1, 1981. $56.03 $44.98

Section 205(a)(3) Rate is applicable to a Limited Recipient that 
did not receive irrigation water on or before October 1, 1981. $70.40 $57.75

Surcharges Under P.L. 102-575 To Restoration Fund*** $8.58 $8.58 $17.15

P.L. 106-377 Trinity Public Utilities District A ssessm ent **** $0.11 $0.11 $0.11
*Except for Folsom-South Canal, Conveyance Operation and Maintenance Costs were removed for ratesetting 
purposes and are to be billed directly to the water authorities (See Schedule A-9 for cost detail).
** Chief Financial Officer (CFO) Adjustment and Provision for Replacement (PFR) Credit are being 
distributed over a 5-year period beginning in FY 2003 for the contractor that request the cost be deferred.
i«+>KThe surcharges are payments in addition to the water rates and were determined pursuant to Title XXXIV  
c lie Law 102-575. Restoration fund surcharges under P.L. 102-575 are on a fiscal year basis (10/1-9/30).
*■ A he Trinity Public Utilities District Assessment is applicable to each acre-foot o f  water delivered from
3/1/07-2/29/08. The Trinity Public Utilities District Assessment is adjusted annually.
A dditional detail o f rate com ponents is available on the Internet at ww w.m n.usbr.gov/cvnwaterrates/.
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E xh ib it C

cen tra l Valtey Project fCVP) W ater Needs Assessments Purpose and M ethodology

Puipose:

W ater needs assessm ents have been perform ed for each C V P w ate r contractor elig ib le  to 
partic ipate  in the C V P long-term  contract renew al process. T hese  w ater needs 
assessm ents serve three purposes:

C onfirm  past beneficial use o f  C V P water;
P rovide w ater dem and and supply inform ation under current and future conditions for the 

environm ental docum ents; and 
P rovide an estim ate o f  contractor-specific needs for C V P w ate r by the year 2025 to serve 

as a starting po in t for discussions regarding contract quantities in tlae nego tia tion  
process.

These three purposes require that the w ater needs assessm ents be done for a nu m b er o f  
different tim efram es.

Small Contractors exem pt from Detailed W ater Needs Assessments:

In order to m inim ize the infom iational burdens on C V P w ater contractors w itli sm all 
am ounts o f  CV P supply under contract, an exem ption from  the requirem ent for detailed  
w ater needs assessm ents has been provided to these contractors. The exem ption applies 
to contractors who p rov ide agricultural w ater to a seiA'ice area o f  2000 irrigable acres, or 
less, and /o r provide urban w ater now , or in the future, in the am ount o f  2000 acre-feet 
annually, or less. A  contractor m ay be exem pt from  the w a te r needs assessm ent 
requ irem ent for its urban w ater sei-vice, but no t for its agricu ltural w ater serv ice, o r  vice- 
a-versa. These contractors are assum ed to dem onstrate fu ture need i f  they have 
beneficially  used their C V P supplies in the past.

Past Beneficial Use:

O riginally , R eclam ation requested  w ater dem and and supply inform ation fo r the  1979 
th rough  1997 tim efram e. R eclam ation  believes that evaluations o f  beneficial use, cuixent 
and fu ture C V P needs based on inform ation for a 19-year period  o f record, includ ing  both 
w et and dry periods, is a scientifically  defendable w ay o f  conducting  w ater needs 
assessm ents. H ow ever, the  concerns o f  the CV P w ater contractors w ith respect to  the 
m agnitude o f  the in form ation  request persuaded R eclam ation  to perform  the  assessm ents 
using a representative snapsho t year approach, instead. A lthough  less scientifically  
rigorous, the snapshot year approach appears adequate for cursory  evaluations o f  w ater 
needs.

N ineteen  E ighty N ine, is the snapshot year chosen to confirm  p ast beneficial use o f  CV P 
w ater for the A m erican, D elta, C ontra Costa, Sacram ento, and San Felipe reg ions (refer to 
the definitions on the nex t page). This year w as chosen because m ost CVP w ate r 
contractors received full delivery  o f  their requested w ater supplies and the to tal annual 
p recip ita tion  for m ost C V P regions was in the norm al range. S ince 1989 w as a drought

1
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year in the Friant region, 1996 was the snapshot year selected to calculate past beneficial 
use for this region. Water N eed Assessments for the Stanislaus Region have been 
deferred pending the resolution o f  operational issues in the Stanislaus River basin. Some 
contractors have elected to deviate from the selected snapshot year because o f  the 
unavailability o f  information for that year. Following is a description o f  the regions:

American: American River Division
Delta: Delta Division combined with West San Joaquin Division, but

not the Contra Costa Unit 
Contra Costa: Contra Costa Unit 
Stanislaus: East Side Division
Friant: Friant Division combined with Hidden Unit, Buchanan Unit,

and Cross Valley Canal 
Sacramento: Sacramento River Division combined with Trinity River and

Shasta Divisions 
San Felipe: San Felipe Division

The environmental documentation associated with the CVP long-term contract renewals 
specifies 1995 as the base year. Therefore, water supply and demand information is 
indicated on the water needs assessments for the 1995 level o f  development, if  available. 
In many cases, the infonnation provided to demonstrate past beneficial use is also 
reasonably representative o f  1995 level water supplies and demands.

Definition of Need for CVP W ater Supplies;

An important function o f  these assessments is the estimation o f  year 2025 CVP water 
needs. The assessments compare all demands and all supplies (including CVP supplies) 
estimated for the 2025 level o f  development for a normal hydrologic year. Demands 
include agricultural, urban and, on occasion, environmental water demands. For these 
assessments, cun'ent CVP contract supplies are set as the maximum aimual contractual 
amount for each water contractor, except in tlie Friant Division. The Friant Division's 
Class 11 contract amounts are based on wet hydrologic year and were reduced to 40% o f  
the contract amount to reflect normal year hydrology. The results are displayed in Column 
39 as Umnet Demand. If the number in this column is positive or only slightly negative ' 
then the CVP water contractor is deemed to have full future need o f  the maximum annual 
CVP supply currently under contract for all year types. Dry year and critically dry year 
analyses were only performed for urban contractors who did not demonstrate full future 
need of their CVP contract supply in a normal hydrologic year.

The methodology used to estimate agricultural and urban water demands as well as to 
estimate the availability o f  non-CVP supplies is described in the following sections.

' If the negative amount is wfithin 10% for contracts in excess of 15.000 acre-feet, or within 25% for 
contracts equal to, or less than. 15,000 acre-feet: the test of full future need of CVP supplies under contract 
is deemed to be met.

2
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Agricultural Water Demand:

A gricultural w ater dem and is defined  as the sum o f  the d istric t’s irrigation  w ater dem and and 
the in tra-district conveyance losses, w here irrigation w ater dem and is the product o f  the 
irrigated acreage in a district and the  average farm  delivery requirem ent. The farm  delivery 
requirem ent is defined  as the unit am ount o f  w ater necessary to  supply  crop w ater needs in 
excess o f  effective precipitation  and varies based on crop type, clim ate, in ig a tio n  w ater 
quality, soil salin ity  and irrigation method. The d istric t’s irrigation w ater dem and is not 
necessarily the sum  o f  all the on-farm  irrigation w ater dem ands because such m easures as 
recycling o f  in tra-d istric t re tum  flow s are effective in reducing the overall d istrict irrigation 
w ater dem and. T he assum ption fo r th is analysis is that the continued im plem entation  o f 
w ater use efficiency m easures betw een  now  and the year 2025 will fu rther reduce the unit 
am ount o f  w ater needed to grow  crops in the future. O ften, it is also assum ed th a t d istrict 
conveyance losses w ill decrease in the future. Specifically, district irrigation  efficiencies are 
assum ed to  increase from an average o f  75 percent currently to  85 percen t by the year 2025, 
where district irrigation  efficiency is defined as follow s:

D istrict Irrigation E fficiency =  S upply  B N on R ecoverable Losses to the D istric t
Supply

or

= D istric t’s C ron W ater R equ irem ent o f  A pplied  W ater rETAWI -i- R ecoverab le losses 
w ithin the D istrict ^

D istric t’s Irrigation W ater D em and

C ertain d istricts, such  as those w ith  large elevation differences w ith in  th e ir boundaries, 
have target d istric t irrigation efficiencies o f  80 percent.

E stim ating C rop W ater R equirem ents

Generally, the C V P w ater con trac to rs’ W ater M anagem ent Plans p rov ide historical 
inform ation on crop w ater requirem ents. This inform ation was used in  the  snapshot year 
analyses to confirm  past beneficial use o f  CVP supplies and to  re flect the base condition  
in the environm ental docum ents.

R eclam ation estim ated  crop w ater requirem ents for the year 2025 level o f  developm ent 
based on the C V P w ater con trac to rs’ estim ates o f  future crops and acreage planted 
m ultiplied by estim ates o f  the farm  delivery requirem ents for each crop. R eclam ation  
s ta ff initially estim ated  crop w ater requirem ents for all regions using  evapotransp iration  
(ET) and effective precip itation (EP) data from  several sources: 1) C alifo rn ia  D epartm ent 
o f  W ater R esources (DW R) B ulle tin  160-98, 2) D W R  B ulletin  113-3, and 3) R eclam ation 
know ledge and experience. T he E T  and  EP inform ation w as tabulated  on  a D etailed  
A nalysis U nit (D A U ) basis and th en  proportioned to each district based  on  the  d istric t’s 
area in a DAU, T he data w as th en  used in com bination  with o ther trad itional

'  Recoverable loss is defined as water recovered or recoverable by the district or irrigators for reuse.
3
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methodologies for determining crop water requirements to estimate each district’s total 
irrigation water demand in the year 2025.

In February 2000, representatives o f  the Friant and Delta Region CVP water contractors 
expressed the following concerns with using this methodology:

The crop water requirements estimated are too low;

The effective precipitation component to meeting crop water requirements is too high for 
some areas.

In order to address these concerns a number o f  evaluations were performed.

One analysis compared the agricultural water demand calculations performed by the 
districts’ private consultant and those performed by Reclamation for the water districts in 
the Delta Region. This analysis indicated that Reclamation’s and the consultant’s 
estimation o f these water demands on a regional basis is close (within 8%), However, the 
results o f  the agricultural water demand determinations diverge as the regional area is 
broken into sub-regions and especially when the comparison is made at the district level.

A comparison o f calculations o f  ET and EP for alfalfa in the Friant Region using the 
methodologies o f  Bulletin 160-98, Reclamation and the Natural Resources Conservation 
Service (NRCS) indicates that Bulletin 160-98 consistently estimates EP higher than the 
other two methods at the district level. One reason for this difference appears to be that 
the Bulletin 160-98 methodology estimates the contribution o f  rainfall to the soil moisture 
profile in the non-irrigation season in a different way than the other two methodologies. 
Similarly, a comparison o f  ET values shows that the Bulletin 160-98 values are 
consistently lower than the NRCS values at the district level. This difference is most 
likely the result o f  Bulletin 160-98’s use o f  Aactual@ ET values. AActuai@ ET is 
potential ET modified to reflect regional agricultural practices by farmers. The NRCS 
method uses potential ET values without modification.

Based on discussions with DWR, the affected CVP water contractors and their 
consultants; Reclamation concluded that the regional agricultural practices taken into 
account by Bulletin 160-98 may not be reflective o f  current and/or future practices by the 
CVP water contractors. For this reason, Reclamation determined that it was more prudent 
to use potential ET values than the Aactual@ ET values from Bulletin 160-98 in 
evaluating 2025 crop water requirements for water districts located in the Friant and Delta 
Regions.
In addition. Reclamation and representatives o f  the Friant and Delta Region water 
contractors agreed on a different methodology to estimate EP than the one used in 
Bulletin 160-98 because o f  the lack o f  dependable rainfall. The bulletin assumes rainfall 
is effective if  it can be stored in the soil moisture profile, or directly meet crop water 
needs during any month. However, in actual practice to effectively manage farm 
operations, a farmer may need to pre-irrigate one or more fields earlier in the month only 
to have a major precipitation later in the month, thus reducing the effectiveness o f the
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rainfall during that m onth.

Revised Agricultural W ater Demand M ethodology for the Friant and Delta 
Regions:

Follow ing  is a description o f  the revised m ethodology  for estim ating E T  and  EP:

EP is estim ated to be 50 percen t o f  long-term  average amiual rainfall w ith  the exception  
o f  citrus EP. For citrus groves, it is estim ated  that one inch o f  the in itial rainfall is 
stored before the soil seals over and the ru n o ff  begins; then about 10% o f  the 
additional rainfall for the season  is estim ated  to  be effective.

E T  is determ ined using C aliforn ia  Irrigation M anagem ent Inform ation System  (C IM IS) 
potential E T  data and crop  coefficients supp lied  by the U niversity  o f  C alifo rn ia  
C ooperative Extension,

N o change w as m ade to the E T  and EP determ inations for the CVP w ater con tracto rs in 
the other regions because these regions are located  in areas o f  higher p rec ip ita tion  no t as 
sensitive to  the issues raised in  the com parative analyses.

Urban Water Demand:

U rban w ater dem and is defined  as the sum o f  residential, nonresidential and d istribu tion  
system  dem ands. The com ponents o f  residential dem and include indoor and outdoor 
dem and. O riginally, inform ation on residential and  a portion o f  nonresidential dem and 
w as requested in term s o f  these tw o com ponents; how ever, m ost CV P w ater contractors 
w ere unable to provide the in fonnation  in that form at. Therefore, tire in fo rm ation  request 
w as revised  to a com bined figure for indoor and ou tdoor use, N onresidentia l dem and 
includes com m ercial, institu tional and industrial dem ands. D istribution  system  dem ands 
consist o f  unaccounted beneficial use and d istribu tion  system losses w here:

U naccounted  beneficial use includes w ater for such uses as fire fighting, m ain line
flushing, storm  drain flush ing , sew er and street cleaning, construction site use, w ater 
quality  testing and other testing.

D istribution system  losses accounts for w ater lost because o f  leaks in storage and 
distribution system s, evaporation, illegal connections, and w ater theft.

P ro jected  M &I w ater dem and will be influenced over tim e by m any factors, including 
fu ture land use changes, popu lation  shifts, and im provem ents in residential and 
distribu tion  system  efficiencies over time. As is the case for agricultural w a te r dem ands, 
the m ethodology assum es tliat the im plem entation o f  w ater consei'vation m easures in the 
nex t 25 years w ill increase tlie efficiency o f  urban w ater use and reduce u n it M & I w ater 
dem ands. Specifically, the average per capita usage is assum ed to decrease from  5%  to 
14% depending on the location in the state.
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Non-CVP Water Supplies:

Non-CVP water supplies can include groundwater including the conjunctive use o f  
surface and groundwater, State Water Project (SWP) supplies, local surface water 
supplies, recycled water, inter-district return flow s and water transfers. The methodology 
considers water transfers a beneficial use o f  water. Water transfers are, therefore, 
included in the 2025 level assessments if  there is evidence o f  a commitment by both 
parties to engage in tire transfer in this timeframe.

Average values for SWP and local surface supplies are used in the 2025 level assessments 
unless the analysis is for diy or critical year conditions. Often the source o f  information 
is the 10-year average surface water supply from the contractor’s Water Management 
Plan. If there is an indication that surface water supplies will decrease in the future 
because o f  increased upstream diversions or increased environmental requirements, the 
surface water supply is reduced to reflect these considerations in the 2025 level 
assessment.

Where available, groundwater safe yields are used to estimate future groundwater 
pumping. Safe yield is defined as the amount o f groundwater a district can pump on a 
long-term average and not cause the long-term decline o f  groundwater levels leading to 
excessive depths for pumping or leading to degradation o f  groundwater quality. A safe 
yield value is the result o f  a complex interaction between many factors; a change in any 
one o f the factors can have an impact on the value obtained from safe yield computations. 
The main factors involved in safe yield computations can include, but are not limited to, 

water supply, consumptive use, losses to the system, and water quality. Adding to the 
complexity o f  the analysis is that many, i f  not most, o f  the factors involved in a safe yield 
computation are time dependent, and have both short-term and long-term trends—which 
may be quite different. If a safe yield analysis is not available for the contractors’ 
groundwater resources, groundwater pumping and recharge, if  applicable, is estimated 
from historical information for the 2025 level assessments.

Originally, groundwater pumping for the Friant Region was estimated based on historical 
estimates o f  groundwater pumping for 1996 from the water contractors’ Water 
Management Plans. During the February 2000 discussions with representatives o f the 
Friant Region water contractors, the issue o f  groundwater was raised. Specifically, 
Reclamation was requested to evaluate the possibility o f  using the original safe yields 
estimated by Reclamation as the supply available from groundwater in the 2025 level 
assessments. Reclamation agreed to investigate the use o f these original safe yields 
because the original safe yields were developed for ultimate buildout and included CVP 
groundwater recharge. Following is a summary o f the analysis performed to estimate 
groundwater pumping for the Friant Region in the 2025 level assessments;

Analysis o f G roundwater Pum ping in the Friant Region:

Groundwater technical studies were conducted by Reclamation in the 1940's and 1950's 
to characterize the geohydrology, groundwater occurrence and groundwater conditions in
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each district, and to determ ine each d istric t’s safe yield. P rio r to the deliveiy  o f  CV P 
w ater supplies, farm ers irrigated  m ainly  w ith groundw ater, a lthough som e local surface 
w ater sources w ere also used. B ecause recharge o f  g roundw ater could not keep pace w ith  
the  use o f  w ater prim arily for agricultural purposes, g roundw ater levels had dec lined  in 
m any  areas, and groundw ater overdraft was com m on th ro u g h o u t the region.

A  rev iew  o f  R eclam ation ’s original safe yields for the F rian t R egion show s that these safe 
y ield  estim ates are generally  less than  the estim ated am ounts o f  groundw ater pum ping  for 
1996. R eclam atio n ’s original safe y ield  estim ates are a lso  generally  less th an  the  updated  
safe y ield  estim ates perform ed by R eclam ation  for som e o f  the districts in the early  
1990's, H ow ever, the 19 90’s safe yield estim ates are considered  prelim inary  num bers and 
w ere n ev er adopted  by R eclam ation  nor accepted by the F rian t w ater contractors. 
H istorical estim ates o f  groundw ater pum ping  indicate tha t these w ater contractors are 
p um ping  groundw ater in excess o f  the original safe yields.

T he groundw ater pum ping in excess o f  safe yield has resu lted  in the continued decline in 
the g roundw ater tables underlying m ost o f  the districts. A rev iew  o f  hundreds o f  
ind iv idual well hydrographs show s that this increase in  pum ping  has no t been supported  
by the aquifer. M ost d istricts are still experiencing declin ing  groundw ater levels since the 
incep tion  o f  CV P deliveries. W ith the exception  o f  five d istricts (D elano E arlim art, 
Exeter, L indm ore, L indsay-S trathm ore and O range C ove), cum ulative groundw ater 
storage has decreased in the rem aining 19 Friant d istricts since the CV P began im porting  
water into those districts. The five d istricts that show  overall rises in g roundw ater storage 
change have unique geohydrologic conditions and w ere eva lua ted  individually  to 
determ ine appropriate levels o f  g roundw ater pum ping fo r the  2025 level assessm ents. 
From  the analysis perform ed, it can be concluded that C V P deliveries since 1986, as 
evidenced by a continuous decline in storage from  1 986 to 1992, have not been sufficient 
to m ain ta in  reasonably stable groundw ater levels, nor have C V P deliveries supported  an 
increase in  groundw ater levels in  w et years under the con junctive use operations p racticed  
by m ost d istricts. Safe yield pum ping in  com bination w ith  surface w ater supplies should  
have sustained  or raised groundw ater levels to som e stable level. H ow ever, historical 
gi-oundwater pum ping has been  higher than  the safe yield values. In addition, unforeseen 
factors in the original safe y ield  analysis such as the m agnitude o f  groundw ater use by 
non-d istric t entities p rim arily  for urban needs w ith in  the boundaries o f  the d istrict, the 
m agnitude o f  groundw ater and surface w ater use by ad jacen t districts, changes in  the type 
o f  crops, droughts and reductions in  C V P w ater deliveries m ay render even  the original 
safe yield values as too high. H ow ever, the unavailab ility  o f  critical inform ation  and the 
lack o f  tim e to perform  an analysis m ake the determ ination o f  new  safe yields for the 
F riant R egion  infeasible at this time. Therefore, R eclam ation  concurs that the original 
safe y ields are appropriate to depict groundw ater pu m p in g  in  the 2025 level assessm ents 
for the F rian t Region.

Sources o f  Information

The W ater M anagem ent P lans that m ost w ater d istricts have prepared  in response to the 
m andates o f  the Central V alley  P roject Im provem ent A ct and  the R eclam ation R eform
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Act provide information on agricultural, urban and environmental water demands as well 
as on water supplies available to meet these demands. In most cases, these plans depict 
information for a representative year, although some plans provide a number o f  years o f  
historical information as well as projections for the future. Fortunately, the representative 
year for many o f these plans is either 1989, or 1996. The water contractors were asked to 
verify that information contained in these plans may be used to calculate past beneficial 
use and/or to depict current conditions for the purposes o f  the environmental 
documentation. In addition, the agricultural water contractors were requested to provide 
projections o f  types o f  crops planted, irrigated acres and amounts and types o f non-CVP 
water supplies for the year 2025. Similarly, the urban water contractors were asked to 
provide population projections, projections o f  nonresidential water demand and amounts 
and types o f  non-CVP water supplies for the year 2025.

Other sources o f  information included DWR Bulletin 160-98, DWR Bulletin 113-3, 
CIMIS information, crop coefficients from various sources. Reclamation’s annual crop 
reports, the January 2000 Water Forum Agreements for the American River, 
Reclamation’s groundwater safe yield studies and miscellaneous planning and 
environmental documents.
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STATE OF CALIFORNIA 

COUNTY OF FRESNO
)ss
)

I, Dave Ciapponi, do hereby certify that I am the duly appointed, qualified and 

acting Secretary of Westlands Water District, a public district organized under the 

laws of the State of California with its offices at Fresno, California; that Resolution 

No. 120-07 was duly and regularly adopted by the Board of Directors of Westlands 

Water District at a meeting of said Board of Directors duly called and held on the 17'  ̂

of December. 2007, at the offices of said Westlands Water District at which a 

quorum of said Directors was present and acting; and that said Resolution is still in 

full force and effect.

IN WITNESS WHEREOF, I have hereunto set my hand and seal as Secretary 

of said District this 21®* day of December, 2007.

Secretary 
Westlands Water District
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RESOLUTION NO. 120-07

W ESTLANDS WATER DISTRICT

A  RESOLUTION OF THE BOARD OF DIRECTORS  
APPROVING THE FORM OF THE INTERIM RENEWAL CONTRACT  

BETWEEN THE UNITED STATES OR AMERICA AND W ESTLANDS WATER  
DISTRICT PROVIDING FOR PRO JECT WATER SERVICE, AND AUTHORIZING

EXECUTION THEREOF

WHEREAS, Westlands Water District (District) entered into a contract for water service 

with the United States on June 5, 1963, Contract No. 14-06-200-495-A (1963 Contract), 

which provides for the delivery of up to 1,008,000 acre feet of water diverted through 

Central Valley Project facilities, the right to which was confirmed under paragraph 4 of the 

Barcellos Judgment and In other contracts between the District and the United States; and

WHEREAS, on June 29, 1965, the Legislature of the State of California enacted the 

Westlands Water District Merger Law, California Water Code sections 37800, ef seq, 

which merged the West Plains Water Storage District into the District; and

WHEREAS, after the merger of West Plains Water Storage District into the District, the 

District entered into a contract for water service with the United States on December 30, 

1986, Contract No. 79-106-EDP (1986 Contract), which provides for the delivery of up to 

an additional 250,000 acre-feet of water diverted through Central Valley Project facilities, 

the right to which was confirmed under paragraph 5 of the Barcellos Judgment and In other 

contracts between the District and the United States; and

WHEREAS, on September 30, 1997, the District and the United States entered into the 

Binding Agreement for Early Renewal Between the United States and Westlands Water 

District, Binding Agreement No. 14-06-200-495A-BA, and the Binding Agreement for Early 

Renewal Between the United States and Westlands Water District, Binding Agreement No. 

CV-79-106-EDP-BA, which provide the terms for the renewal of both the 1963 Contract 

and the 1986 Contract before their expiration dates; and

WHEREAS, the District and the United States have entered into negotiations to renew the 

1963 Contract and the 1986 Contract, and both the District and the United States have 

expressed the intent to enter into a long-term renewal contract under mutually agreed upon 

terms and conditions obligating the United States to furnish the District up to 1,150,000 

acre-feet of Central Valley Project water per year; and

WHEREAS, the environmental documentation required under Federal Law for execution of 

any long-term renewal contract has been delayed for reasons beyond the control of the 
parties; and
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WHEREAS, it is anticipated prior to December 31,2007, that the United States will tender 

a form of an interim renewal contract to the District, Interim Contract No. 14-06-200-495A- 

IR1 (Interim Renewal Contract), which provides for the delivery of up to 1,150,000 acre-feet 

of water diverted through Central Valley Project facilities; and

WHEREAS, it is imperative to the District and its landowners that the District renew its 

rights under the 1963 Contract and the 1986 Contract to continue water service to lands 

within the District for beneficial use, and the District therefore proposes to enter into the 

Interim Renewal Contract; and

WHEREAS, the District has reviewed the terms and conditions of the form of the Interim 

Renewal Contract and finds the form and content thereof to be acceptable to the District 

and appropriate for execution; and

WHEREAS, on October 23, 2007 the District Board adopted Resolution No. 116-07, a 

resolution of the Board of Directors approving the filing of a statutory categorical exemption 

under the California Environmental Quality Act for approval of the interim renewal contract 

between the United States of America and Westlands Water District providing for water 

service, which categorical exemption was filed on November 1, 2007.

NOW, THEREFORE, BE IT AND IT IS HEREBY RESOLVED as follows:

1. The facts set forth in the recitals above and in the documents referenced 

therein are true and correct, and the Board so finds and determines.

2. The Interim Renewal Contract In substantially the form presented to the 

Board and on file with the Secretary is hereby approved.

3. The President of the District is hereby authorized to execute the Interim 

Renewal Contract with such additional changes and/or modifications as are approved by 

the President of the District and its legal counsel.

4. A certified copy of this resolution shall be prepared and transmitted by the 

District's Secretary to the Bureau of Reclamation.

5. The District's officers and staff are authorized and directed to do all things 

necessary and appropriate to carry out the foregoing and to take such additional actions as 

may be necessary or convenient to carry out the intent of this Resolution.

Adopted at a regular meeting of the Board of Directors in Fresno, California, this 17th day 

of December. 2007.
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AYES: Directors Coelho, Devine, Diener, Enos, Errolabere, Esajlan,

Sagouspe, Sheely, and Woolf

NOES: None

ABSENT: None

Dave Ciapponi, Selretary
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W estlands W ater D istric t 
C ontract Y ear 2007 

E xhibit B

Irrigation and M&I
Contract No. 14-06-200-495A-LTRl

Irrigation
SLC

Irrigation
DM C

M & I
W ater

O&M  AND C O ST-O F-SER VICE RATES:

C apital Rates $18.23 $15.80 $8.99
O& M  Rates

W ater M arketing $6.86 $6,86 $5.76
Storage $7.68 $7.68 $9.16
C onveyance + + =1=

Direct Pum ping  (P ro jec t U se Energy) $2.21 $2.02
Tracy Pum ping =|: * *

San L uis D rain $0.24
D eficit R ates

N on-Interest B earing $0 $0 $0
’nterest B earing $0 $0 $0

i ^  .  A L  C q S T -O F -S E R  V IC E  R A  T E S  (C O S):

M&I FULL-COST RATE

Tiered Pricing Com ponents (in addition to total COS rate 
above)

$35.22 $30.34 $25.93

$32.55

Tiered Pricing C om ponent > 80%  <=90%  o f  C ontract 
Total [202 (3) Rate - C O S Rate /2]:

N /A N /A

Tiered Pricing C om ponent > 90%  o f  C ontract 
Total [202 (3) R ate - C O S Rate]:

Irrigation Full Cost Rates

Section 202(3) R ate is app licab le  to  a Q ualified  R ecip ien t or to  
a Lim ited R ecipient receiv ing  in 'igation w ater on o r before 
O ctober 1 ,1981.

N /A

$56.03

N /A

$44.98

Section 205(a)(3) Rate is app licab le  to a L im ited R ecipient that 
did not receive irrigation  w ate r on or before O ctober 1, 1981.

f  2HARGES UNDER P.L. 102-575 TO  
i /O R A TIO N  FUND**

$70.40 $57.75
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$8.58 $8.58 $17.15
iL  SURCHARGES $8.58 $8.58 $17.15

*Except for Folsom-South Canal, Conveyance Operation and Maintenance Costs were removed for ratesetting 
purposes and are to be billed directly to the water authorities (See Schedule A-9 for cost detail).

**The surcharges are payments in addition to the water rates and were determined pursuant to Title XXXIV o f  
Public Law 102-575. Restoration fund surcharges under P.L. 102-575 are on a fiscal year basis (10/1-9/30). 
A dditional detail of rate com ponents is available on the Internet at w w w .m p.usbr.gov/cvpw aterrates/.
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