United States Department of the Interior

OFFICE OF THE SOLICITOR

. December 23, 2014
M-37030
Memorandum
To: Secretary
From: Solicitor
Subject: Trinity River Division Authorization’s 50,000 Acre-Foot Proviso and the 1959
Contract between the Bureau of Reclamation and Humboldt County
Introduction

This memorandum responds to the Bureau of Reclamation’s request for a legal interpretation of
section 2 of the 1955 Act' that established the Trinity River Division (TRD) and the
corresponding 1959 contract between the Bureau of Reclamation (Reclamation) and Humboldt
County (1959 Contract). The request stems in part from a September 2010 letter from the
Chairman of the Humboldt County Board of Supervisors seeking to “reaffirm the County’s
contractual right to not less than 50,000 acre-feet annually from the Trinity Reservoir” based on
section 2 of the 1955 Act.?

Concerns regarding fishery needs in the lower Klamath River, below the confluence with the
Trinity River to the Pacific Ocean, and actions that Reclamation took in the late summer the past
three years have further heightened interest in this matter.> Over the past twelve years, the
Department--particularly Reclamation--has faced increasing pressure to address conditions in the
lower Klamath River in order to prevent a fish die-off, such as the one that occurred in
September 2002. In five of the past twelve years, Reclamation has responded by releasing
additional water from the TRD--first through purchase from willing sellers in 2003 and 2004,
and then in 2012 and 2013 under the authority of the 1955 Act to protect the fishery. This year,
Reclamation also released flows on an emergency basis, again citing the 1955 Act, to address
rapidly deteriorating conditions related to the severe drought. The more recent releases spurred
Central Valley Project (CVP) water users to file a lawsuit challenging Reclamation’s actions.”

! Act of August 12, 1955, 69 Stat. 719.

2 September 7, 2010 Letter from Humboldt County Chairman Clendenen to Commissioner Connor re: Humboldt
County Central Valley Project Contract. See aiso infranote 11.

3 See, e.g., July 19, 2013 Letter from Congressmen Huffman, Thompson, and Miller to Secretary Jewell (discussing
efforts to protect the fishery in 2012 and 2013 and previous requests by Humboldt County and others to utilize
section 2 of the 1955 Act); October 2, 2014 Letter from Congressman Huffman to Acting Commissioner Pimley
(discussing the desire for Reclamation to address the obligation to make water available under section 2 of the 1955
Act).

% Reclamation cited Proviso 1 of the 1955 Act for the TRD supplemental flows (i.e. in addition to the volumes
established in the 2000 ROD) released in 2012, 2013, and 2014 to protect Klamath and Trinity fish stocks against
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During the period since 2002, as well as previously, Humboldt County officials and other
interested parties also urged Reclamation to release additional TRD water to support instream
flows for salmon.’

In response to these concerns, Reclamation is developing a long-term management strategy
regarding instream flows in the lower Klamath River. This memorandum provides legal analysis
of one of the authorities that Reclamation is considering in developing a long-term augmentation
plan.

As discussed in more detail below, I conclude that the two provisos in section 2 of the 1955 Act-
-one regarding the maintenance of Trinity River flows and other appropriate measures to ensure
the preservation and propagation of fish and wildlife (Proviso 1), and the other requiring that not
less than 50,000 acre-feet be released annually and made available for Humboldt County and
downstream water users (Proviso 2)--represent separate and independent limitations on the
TRD’s integration with, and thus diversion of water to, the CVP. Accordingly, I conclude that
the water envisioned in Proviso 2 does not necessarily fall within the volumes released pursuant
to Proviso 1. Additional releases to the Trinity River may also be required pursuant to Proviso 2
in response to proper requests and applicable law.

The legal analysis in this memorandum includes a review of Reclamation’s past interpretation of
the 1955 Act as well as prior memoranda from the Regional Solicitor’s office. The prior
interpretations generally deemed water to satisfy Humboldt County and downstream water users
under Proviso 2 as being subsumed within the fishery releases of Proviso 1. It is my conclusion
that these interpretations may not be consistent with the distinct purposes of the two provisos. 1
conclude instead that the better reading of the statute is that the two provisos authorize and may
require separate releases of water as requested by Humboldt County and potentially other
downstream users pursuant to Proviso 2 and a 1959 Contract between Reclamation and
Humboldt County.

Relevant Statutory Provisions
Section 2 of the 1955 Act reads:

Subject to the provisions of this Act, the operation of the Trinity River division
shall be integrated and coordinated, from both a financial and an operational
standpoint, with the operation of other features of the Central Valley project, as
presently authorized and as may in the future be authorized by Act of Congress, in
such manner as will effectuate the fullest, most beneficial, and most economic
utilization of the water resources hereby made available: Provided, That the
Secretary is authorized and directed to adopt appropriate measures to insure the

potential disease outbreaks, such as occurred in 2002 in the lower Klamath River. Central Valley water users sought
to enjoin this action in 2013. Although the court did not prevent Reclamation from making such augmentation flows
in 2013 or 2014, the court’s recent ruling questioned Reclamation’s ability to rely upon Proviso 1 as authority for
the 2013 releases. San Luis & Delta Mendota Water Authority, et al. v. Jewell, et al., Case No.: 1:13-CV-01232-
LJO-GSA (E.D. Cal., Oct. 1, 2014). The Department of Justice will be filing a protective notice of appeal on behalf
of the Department.

5 See, e.g., supra notes 2 and 3; infra note 11 and accompanying text.
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preservation and propagation of fish and wildlife, including, but not limited to, the
maintenance of the flow of the Trinity River below the diversion point at not less
than one hundred and fifty cubic feet per second for the months July through
November and the flow of Clear Creek below the diversion point at not less than
fifteen cubic feet per second unless the Secretary and the California Fish and
Game Commission determine and agree that lesser flows would be adequate for
maintenance of fish life and propagation thereof; the Secretary shall also allocate
to the preservation and propagation of fish and wildlife, as provided in the Act of
August 14, 1946 (60 Stat. 1080), an appropriate share of the costs of constructing
the Trinity River development and of operating and maintaining the same, such
costs to be non-reimbursable [Proviso 1]: Provided further, That not less than
50,000 acre-feet shall be released annually from the Trinity Reservoir and made
available to Humboldt County and downstream water users [Proviso 2].

Setting and Background

TRD Authorization and Contract with Humboldt County

The Trinity River originates in the Salmon-Trinity Mountains (also known as the Trinity Alps) of
northwest California. See Attachment 1 (Map). The Trinity River drains approximately 2,965
square miles and flows generally southward until Lewiston, where it then flows northwesterly,
joining the Klamath River in Humboldt County near the boundary of the Hoopa Valley Indian
Reservation. From this point, the lower Klamath River continues in a northwesterly direction,
flowing through Humboldt County and the Yurok Indian Reservation before reaching the Pacific
Ocean just south of the California-Oregon border. Reclamation’s TRD facilities include Trinity
Dam and Reservoir and Lewiston Dam and Reservoir on the Trinity River in Trinity County, and
while the facilities allow a portion of the water from the Trinity River to flow to its confluence
with the Klamath River, since the completion of the TRD, the facilities have diverted a
significant volume of the Trinity River outside of the Trinity River basin and into the
Sacramento River Basin to the east, making it available for delivery to Reclamation’s CVP
contractors.

Plans to divert Trinity River water to the Central Valley began in the 1930s under California’s
Water Plan.® The Department subsequently provided Congress with reports and findings on a
plan of development in the early 1950s. Based on the reports, Congress concluded that water
“surplus” to the present and future needs of the Trinity and Klamath Basins--estimated at
approximately 700,000 acre-feet per year and considered “wasting to the Pacific Ocean”--could
be diverted to the Central Valley “without detrimental effect to the fishery resources.”’ Congress
authorized the TRD on August 12, 1955 (1955 Act).® Attachment 2.

® The California Water Plan (Plan), a State document, provides a framework for water managers, legislators, and the
public to consider options and make recommendations regarding California’s water future. The Plan, which is
updated every five years, presents basic data and information on California’s water resources--including water
supply evaluations and assessments of agricultural, urban, and environmental water uses—to quantify the gap
between water supplies and uses. The first Plan was the State Water Plan of 1930, transmitted on January 1, 1931.

7 H. Rep. No. 84-602, at 4-5 (1955); S. Rep. No. 84-1154, at 5 (1955).

® Pub. L. No. 84-386, 69 Stat. 719-21.
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Congress authorized the TRD as an integrated component of the CVP in order to increase water
supplies for irrigation and other beneficial uses in the Central Valley. Section 2 of the 1955 Act,
however, included two provisos that limit this integration. Proviso 1 directed the Secretary to
ensure the preservation and propagation of fish and wildlife through the adoption of appropriate
measures, including certain minimum flows then deemed necessary in the Trinity River for the
fishery. Proviso 2 specified that “not less than 50,000 acre-feet shall be released annually from
the Trinity Reservoir and made available to Humboldt County and downstream water users.”

In recognition of Proviso 2, a 1959 water delivery contract between Reclamation and Humboldt
County states as follows:

The United States agrees to release sufficient water from Trinity and/or Lewiston
Reservoirs into the Trinity River so that not less than an annual quantity of 50,000
acre-feet will be available for the beneficial use of Humboldt County and other
downstream users.’

Attachment 3. In addition, Reclamation’s water permits from the State of California similarly
include a distinct condition related to Humboldt County and downstream users. '

As discussed more fully below, the Department and Reclamation have previously asserted a view
that these two provisos be read as addressing the same block of water notwithstanding the
separate statutory provisos, the contract language (which mirrors Proviso 2), and the state water
permit terms. Humboldt County has asked Reclamation to provide water pursuant to its contract
to protect Klamath and Trinity River fish stocks in 2012, 2013, and 2014 as well as in previous
years.!! The Hoopa Valley Tribe joined in these requests. Reclamation has also received letters
from water users supporting Reclamation’s prior interpretation of these provisos.'?

Initial TRD Operations and Subsequent Efforts to Restore and Protect Fish and Wildlife

Following the completion of the TRD in the early 1960s, Reclamation released into the Trinity
River 120,500 acre-feet per year, which included the minimum fishery releases set by Proviso 1

® 1959 Contract Article 8.

10 See infra at 50-52.

1 see, e.g., March 13, 2013 Letter from Humboldt County Board of Supervisors Chairperson Bass and Hoopa
Valley Tribe Chairman Masten to Secretary of the Interior Salazar and California Governor Brown re Prompt Action
Requested to Protect Klamath River from Catastrophic Fish Kill; August 14, 2013 Letter from Humboldt County
Board of Supervisors Chairman Sundberg and Hoopa Valley Tribe Chairman Masten to Secretary of the Interior
Jewell re San Luis & Delta Mendota Water Authority v. Jewell, Case No. 1:13-CV-01232-LJO-GSA - Urgent
Request for Telephone Conference. April 16, 2014 Letter from Hoopa Valley Tribe Chairwoman Vigil-Masten to
Secretary of the Interior Jewell re Central Valley Project operations in violation of Law of the Trinity River; July 22,
2014 Letter from Humboldt County Board of Supervisors Chairman Bohn to Secretary of the Interior Jewell re
Request for augmentation flows in lower Klamath River; August 14, 2014 Letter from Hoopa Valley Tribe
Chairwoman Vigil-Masten to Secretary of the Interior Jewell re Salmon Fishery and Water Crisis. See also, e.g.,
supra note 3.

2 See, e.g., January 18, 2011 Letter from San Luis & Delta Mendota Water Authority Executive Director Nelson to
Commissioner Connor re 1959 contract between Humboldt County and Reclamation for 50,000 acre-feet of Trinity
River Division water.
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and as further established by the TRD permits issued by the State Water Board."> For the first
ten years of full operations, TRD diversions to the Central Valley averaged nearly 90 percent of
the upper Trinity Basin inflow--exporting to the Central Valley on average 1 234 000 acre-feet
annually from the 1,396,000 acre-feet total average inflow into Trinity Lake.'* Construction of
Trinity and Lewiston Dams also resulted in the loss of upstream spawning and rearing habitat
and the degradation of fish habitats below the dams. The river’s salmon and steelhead
populations declined significantly as a result of these combined effects.'

A 1980 Environmental Impact Statement (EIS) estimated fish population reductions of 60 to 80
percent and habitat loss to be 80 to 90 percent since completion of the TRD. The EIS attributed
the depletion of fish populations to three causative factors--inadequately regulated harvest,
excessive streambed sedimentation, and insufficient streamflows--but concluded that insufficient
streamflows represented the most critical limiting factor to fishery restoration. Based on the
1980 EIS, the 1955 Act, and trust obligations to the Hoopa Valley and Yurok Tribes, Secretary
Andrus directed the U.S. Fish and Wildlife Service to complete a 12-year study to assess the
effectiveness of flow and habitat restoration efforts and make recommendations on measures
necessary to address the ﬁshery impacts attributable to the TRD consistent with the
Department’s obhgatlons Secretary Andrus increased fishery releases--ranging from 140,000
acre-feet in critically dry years to 340,000 acre-feet in normal years--and directed that these
releases not be “permanently allocated” to any other purpose until the Secretary could act on the
completed report and determine the needs of the Trinity River fishery."”

Congress enacted subsequent legislation aimed at addressing the growing problems facmg the
Trinity River. In 1980, Congress enacted the Trinity River Stream Rectification Act,'® aimed at
controlling sand deposition problems resulting from the degraded Grass Valley Creek watershed.
In 1984, Congress passed the Trinity River Basin Fish and Wildlife Management Act,'® which
made findings similar to those in the 1980 EIS and directed the Secretary to develop a program
to restore fish and wildlife populatlons to levels approximating those that existed immediately
before TRD construction began In 1992, Congress enacted the Central Valley Project

B3 Testimony before the State Water Rights Board on the permits for the TRD established that the water Congress
directed to be released in Proviso 1 (150 cfs for July through November and 15 cfs at Clear Creek) would result in
46,000 acre-feet of releases. In re Applications 5627, 5628, 15374, 15375,15376, 16767, 16768, 17374, United
States of America, Bureau of Reclamation, Before the Water Rights Board, State of California, Dec. 29, 1958 at 31
(1958 Testimony). Condition 8 of the TRD permit then sets out the balance of releases that add up to 120,500 acre-
feet per year. See infra note 50; see also 1958 Testimony at 24.

142000 ROD at 5. Trinity Lake was formerly known as Trinity Reservoir or Clair Engle Reservoir.

B

16 Secretarial Issue Document, Trinity River Fishery Mitigation (January 1981).

Y 1d.

8 Pub. L. No. 96-335.

1 pub. L. No. 98-541.

20 Amendments to the 1984 Act redefined its restoration goals so that the fishery restoration would be measured not
only by returning anadromous fish spawners, but also by the ability of dependent tribal and non-tribal fishers to
participate fully in the benefits of restoration through meaningful in-river and ocean harvest opportunities, and also
expanded the scope of the habitat restoration efforts beyond Weitchpec and the immediate Trinity River Basin to
include the lower Klamath River downstream of its confluence with the Trinity River. Trinity River Fish and
Wildlife Management Reauthorization Act of 1995, Pub. L. No. 104-143 (May 15, 1996).

S
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Improvement Act (CVPIA), including section 3406(b)(23), which (1) set the minimum flow
volume in the Trinity River at not less than 340,000 acre-feet based on the supplemental
Secretarial Decision signed by Secretary Lujan in 1991;*' (2) directed the completion of the 12-
year study initiated by Secretary Andrus “in a manner which insures the development of
recommendations, based on the best available scientific data, regarding permanent instream
fishery flow requirements and [TRD] operating criteria and procedures for the restoration and
maintenance of the Trinity River fishery”; and (3) mandated the Secretary to implement the
recommendations from the study upon concurrence by the Secretary and the Hoopa Valley Tribe.

In 2000, Secretary Babbitt, with the concurrence of the Hoopa Valley Tribe, issued the 2000
ROD, which relied upon the multi-year Trinity River Flow Evaluation Study (TRFES)
completed in 1999 and its associated EIS.?? In addition to stream modifications, infrastructure
improvements, sediment management, and other recommendations, the 2000 ROD adopted a
variable annual instream flow regime for the mainstem Trinity River below the TRD, based on
the annual forecasted hydrology for the basin, ran§ing from 369,000 acre-feet in critically dry
years to 815,000 acre-feet in extremely wet years. 3 The regime mimics the natural spring
snowmelt hydrograph for the basin, with higher flows focused in the spring and early summer
months and relatively low base flows from July through March. The flows established in the
2000 ROD also address various habitat requirements of the Trinity River fishery, including
spawning and rearing needs, migration cues, temperature conditions, and associated river-
maintenance considerations. The 2000 ROD focused on the flow and habitat requirements of the
Trinity River mainstem and did not consider the lower Klamath River below its confluence with
the Trinity River.

Thus, although efforts were previously made to determine necessary TRD fishery releases, not
until completion of the TRFES Final Report and EIS did the Secretary have a fully informed
understanding of the biological and physical needs of the fishery based on the best available
science, including TRD releases that must be dedicated to ensure the restoration and maintenance
of the Trinity River fishery within the mainstem Trinity River.* Since 2001 and implementation
of the 2000 ROD, flows in the Trinity River have averaged just over 630,000 acre-feet annually

2! Secretary Lujan set the minimum release to be “at least” 340,000 acre-feet per year for the remainder of the flow
study process to ensure the integrity of the study because five of the first six years had been dry water years.

22 The TRFES and EIS, and thus the 2000 ROD, focused on measures necessary to restore habitat conditions within
the 40 miles of Trinity River mainstem immediately below Lewiston Dam, concluding that the detrimental effects of
TRD construction and operation were particularly severe within this area. EIS § 1.3; see also id. § 1.2 (discussing
purpose and goal of the TRFES as focused on restoration and maintenance of the mainstem Trinity River and its
fishery); TRFES fig. 5.1 (showing study area extending from Lewiston Dam to the Hoopa Valley); 2000 ROD at 8.
2 Central Valley water and power users challenged implementation of the 2000 ROD. The Ninth Circuit affirmed
the 2000 ROD, noting that restoration of the Trinity River was “unlawfully long overdue.” Westlands Water
District v. Dep't of the Interior, 376 F.3d 853, 878 (9th Cir 2004). Moreover, the Ninth Circuit specifically rejected
Plaintiffs’ complaint that the Department impermissibly constrained the action’s geographic scope to the Trinity
River mainstem, recognizing that “the federal agencies were within their discretion in focusing the EIS on mainstem
rehabilitation as a part of promoting fishery basin-wide.” /d. at 866-67.

2 As discussed in the final TRFES report, the science supporting the fishery flow volumes and regimes established
both as part of the 1955 Act and the 1981 Secretarial Decision focused primarily on single-species management
(Chinook salmon) and, initially, only on one life stage of that species (spawning). Trinity River Flow Evaluation
Final Report at 1-2, 8 (June 1999).
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and diversions to the CVP have averaged nearly 690,000 acre-feet annually.25

50.000 acre-foot Proviso and Previous Interpretations

Prior to passage of the 1955 Act, in-basin users became concerned that the TRD authorization
would deprive them of water essential for their needs. Various statements in committee reports
supporting the 1955 Act emphasized that only water deemed “surplus” to the needs of the Trinity
Basin could be exported to the Central Valley. Statements in the Congressional Record also note
that the inclusion of Proviso 2 as an amendment during debate on the House floor, after the
committee reported the bill out containing only Proviso 1, was “to assure to Humboldt County,
Calif., an additional 50,000 acre-feet of water from the rivers concerned[.]”*

Since the TRD’s authorization, offices and bureaus within the Department have asserted a view
that Proviso 2 should be read in conjunction with Proviso 1 and not as a separate release
requirement. In 1958, Reclamation argued to the State Water Rights Board (State Water Board
or Board)*” that the 1955 Act’s section 2 provisos required only a single permit condition.
Although the State Water Board included two separate conditions in the TRD permits (see
Attachment 4) and Reclamation entered into a contract with Humboldt County in 1959 that
references Proviso 2, Reclamation sent a letter to the State Water Board on the same day as the
contract’s execution, noting that it entered the contract “on the basis of our firm position that the
50,000 acre-feet made available thereby is not additive to the 120,000 acre-feet annually released
from Lewiston Dam.”?®

Later, in 1974 and 1977, the Regional Solicitor’s Office examined the two provisos in the 1955
Act in two separate memoranda. The 1974 memorandum from the Assistant Regional Solicitor
to Reclamation’s Regional Director, although focused primarily on the issue of whether the 1955
Act authorized “flood control or other purposes generally beneficial to downstream interests”
(concluding in the negative), also addressed the issue of an “interpretation of the last proviso of
section 2 of the Act as it relates to releases authorized for fish preservation.” Attachment 5%
With respect to Proviso 2, the 1974 memorandum briefly concluded, without any in-depth
analysis:

The water released for fishery purposes is not consumed, but remains available
later for use by other downstream users. In addition, the term “downstream water
user” is not specific, but appears to refer to all downstream users generally,
including the fishery.

% Trinity River releases during this period have included not only fishery releases pursuant to the 2000 ROD, but
also occasional safety-of-dam releases (including more than 400,000 acre-feet in 2006), biennial tribal ceremonial
releases, and additional late-summer fishery releases (see supra note 4 and infra note 35 and accompanying text).
% 101 Cong. Rec. H7962 (1955) (emphasis added).

%7 The State Water Rights Board was the predecessor to the State Water Resources Control Board, the entity
presently charged with issuing and administering water rights in the State of California.

% June 19, 1959 Letter from Regional Director Bellport to California State Water Rights Board.

2 July 1, 1974 Memorandum from Assistant Regional Solicitor to Reclamation Regional Director re Request for
opinion re authority of the Secretary of the Interior to alter present functions and accomplishments of Trinity River
Division, Central Valley Project, at 1-3.
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Therefore it is my opinion that since the purpose of the [TRD] is to provide as
much water as possible to the Central Valley . . . the 50,000 acre-feet referred to
in the last proviso of Section 2 should be construed to include the water necessary
to maintain minimum specified instream flows for fish preservation and
propagation rather than being considered to be in addition to such flows.*

Thus, the 1974 memorandum interpreted the section 2 provisos together rather than as
authorizing separate or additional releases to meet the purposes of each proviso.

In 1977, in response to a request from the Field Supervisor for the U.S. Fish and Wildlife
Service, the Regional Solicitor “reconsidered” the interpretation of section 2 as set out in the
1974 memorandum. Attachment 6.3' The 1977 memorandum agreed with the prior
interpretation that the section 2 provisos were “not necessarily conflicting purposes,” and
disagreed with the Service’s view that the 1955 Act provided or intended “separate and distinct
‘blocks of water’ for fish preservation and propagation purposes[.]” The 1977 memorandum
also recognized, however, that “diversions made by downstream users” could “caus[e] harm to
fish resources” and that the 1955 Act “grant[ed] the Secretary of the Interior broad authority to
increase the size of the releases . . . should such additional releases be deemed necessary” to
meet the purposes of Proviso 1. Accordingly, the Regional Solicitor “amended” the 1974
memorandum’s concluding paragraph (quoted above) by adding the following text:

[H]owever, it should be noted that the proviso quoted above [Proviso 2] does not
limit downstream use to 50,000 acre-feet annually. Rather . .. the Secretary has
discretionary authority to release additional water for the purpose of preserving or
propagating fish resources.>

Humboldt County, Trinity County, the Hoopa Valley Tribe, and other downstream interests have
raised this issue periodically over the past few decades. In response to Trinity County’s scoping
comments on the Sacramento River Water Contracting EIS, Reclamation replied in 1988 that
“the 50,000 acre-feet requirement can be made available from the river flow established for
fisheries and accretions to the river.”* In response to Trinity County’s request to Secretary
Babbitt to use the water for recreation and community development, Reclamation replied in 1995
that Proviso 2:

was intended for consumptive uses that may develop and require additional releases. As
such, the contract with Humboldt County was executed . . . on the basis that the 50,000
acre-feet is included within the total quantity of water provided for in the fishery releases

%0 /4. at 5 (internal citations omitted).

3 January 21, 1977 Memorandum from Regional Solicitor to Field Supervisor, USFWS, re Trinity River Division,
CVP — Reconsideration of July 1, 1974 Memorandum to Regional Director, Bureau of Reclamation, Concerning
Section 2 of the Trinity River Division Act.

2 1d. at2.

3 January 29, 1988 Letter from Reclamation Regional Director Houston to Chairman Patricia Garrett, Trinity
County Board of Supervisors.
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and is not additive to that quantity as long as reservoir releases, accretions, and tributary
flows are sufficient to supply the 50,000 acre-feet required for downstream uses.**

Over the past decade, Humboldt County and the Hoopa Valley Tribe made several requests to
the Department to make releases pursuant to Proviso 2, primarily to avoid fish die-offs like the
one that occurred in the lower Klamath River below its confluence with the Trinity in 2002.
Instead, Reclamation has either acquired water from CVP contractors to provide late-season.
releases into the Trinity River in addition to those included in the 2000 ROD or made releases
pursuant to Proviso 1.

Analysis

After a thorough review of the record available to us, I believe the two provisos in section 2 of
the 1955 Act address separate and distinct conditions on the TRD’s integration with the CVP.
Under the 1955 Act and related permits issued by the State Water Board, Proviso 2 establishes a
separate obligation for Reclamation to release water from the TRD to provide for beneficial use
by Humboldt County and other downstream users. This obligation is not subsumed within the
obligation to release water pursuant to Proviso 1. Accordingly, additional releases from the TRD
under Proviso 2 may be required in response to proper requests from Humboldt County or other
downstream users.

In reaching this conclusion, I recognize there could be implications for Reclamation when
altering its past practice to conform with this opinion. I believe, however, that if additional
review and evaluation leads us to the conclusion that the past interpretation is erroneous, whether
based on further legal review or changed circumstances, then the Department has an obligation
to change its interpretation.’® My reasoning follows.

1955 Act

Prior analyses of the 1955 Act emphasized the intent to develop facilities in the Trinity River
Basin to provide additional water supplies to the Central Valley. As noted in the 1974
memorandum, section 1 of the 1955 Act authorized the TRD for the “principal purpose of
increasing the supply of water available for irrigation and other beneficial uses in the Central
Valley[.]” Likewise, section 2 provided that the TRD “shall be integrated and coordinated” with
the CVP “in such a manner as will effectuate the fullest, most beneficial, and most economic
utilization of the water resources hereby made available[.]”

u January 30, 1995 Letter from Reclamation Regional Director Patterson to Chairman S.V. Plowman, Trinity
County Board of Supervisors, re Federal Reserved Water Right to 50,000 Acre-Feet From the Trinity Division of the
Central Valley Project (re: Your Letter Dated November 16, 1994) (emphasis added).

35 These releases occurred during the pendency of, and immediately following the conclusion of, the CVP water and
power users’ lawsuit challenging the 2000 ROD. See supra note 23. In an April 2003 order, Judge Wanger
specifically authorized the 2003 supplemental releases, up to 50,000 acre-feet, during the litigation and pending
appeal in order to minimize the potential die-off of salmon as occurred in the lower Klamath River in 2002.

38 See Chisholm v. FCC, 538 F.2d 349, 364 (D.C. Cir. 1976) (“We note initially that an administrative agency is
permitted to change its interpretation of a statute, especially where the prior interpretation is based on error, no
matter how longstanding.”).
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Section 2, however, expressly restricted this integration. The opening clause specifically states
that the TRD’s integration and coordination with the CVP shall be “[s]ubject to the provisions of
this Act[.]” Section 2 then included two provisos:

Provided, That the Secretary is authorized and directed to adopt appropriate measures to
insure the preservation and propagation of fish and wildlife [including, but not limited to,
the maintenance of flows at certain specified minimum levels]; Provided further, That
not less than 50,000 acre-feet shall be released annually from the Trinity Reservoir and
made available to Humboldt County and downstream water users.

These provisos set forth two separate and distinct limitations on the integration of the TRD with
the CVP.

Proviso 1 refers generally to the preservation of fish and wildlife, whereas Proviso 2 refers to
releases of water made available for downstream entities. Proviso 1 thus requires releases for
distinct purposes, whereas Proviso 2 has no restriction on uses for the released water, instead
specifying the entities that will be using the water. Proviso 1 requires a release for instream
purposes, while Proviso 2 appears to allow any beneficial use contemplated by “Humboldt
County and downstream water users,” including diversions for consumptive use, most likely the
use envisioned at the time the language was developed.’” Thus, a conclusion that water uses
under Proviso 2 are always incorporated into and subsumed within the releases in Proviso 1 is at
odds with the separate purpose and stand-alone nature of each proviso of the 1955 Act.

An interpretation that Proviso 2 is always subsumed within Proviso 1 strains the practical
operation of Proviso 2 because Humboldt County and other downstream users would, under such
an interpretation, have to rely on instream flows provided for the fishery, by design water
released at specific times and specific volumes to remain instream and not be used for
consumptive purposes. The instream fishery flows may not necessarily meet the needs or uses of
those downstream users or be “available” to those users at the time it is needed as envisioned by
Proviso 2.% In other words, a reading that establishes that the releases for use by Humboldt
County are necessarily part of the fish releases would mean that the fishery would be shorted any
time Humboldt County or other downstream water users diverted 50,000 acre-feet or used it in
some other way that did not support the fishery. Such an outcome is inconsistent with the
language and structure of the 1955 Act, and I conclude that the better reading is that the two
provisos address separate releases of water. Indeed, the language in Proviso 2 states that 50,000
AFY “shall be released annually . . . and made available. . .” to Humboldt County and other
downstream users. This wording on its face ensures that on an annual basis a certain amount of
water be made available to local and downstream communities, particularly in those

%7 In fact, the Humboldt County Board of Supervisors adopted Resolution No. 827 in April 1955, in which the Board
agreed not to oppose the bill that became the 1955 Act if it guaranteed that the County could “divert up to 100,000
acre feet of water yearly for its use in irrigation, commercial, residential and industrial purposes” and also ensured
minimum Trinity River flows. As later agreed and then enacted, Proviso 2 specifies instead “not less than 50,000
acre-feet” annually for the County and downstream users and does not articulate any particular use.

3 As a corollary concern, if downstream users were to divert water released for preservation of fish and wildlife,
then the intent of Proviso 1 may not be met.
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circumstances when releases under Proviso 1 or other appropriate authorities are not a viable
means for delivering such water.

Thus, Provisos 1 and 2 are stand-alone provisos that restrict the operative effect of the 1955
Act’s principal purpose, i.e., the integration of the TRD with the CVP. See Cox v. Hart, 260
U.S. 427, 435 (1922) (the purpose of a proviso “is to except something from the operative effect,
or to qualify or restrain the generality, of the substantive enactment to which it is attached™);
Wayman v. Southard, 23 U.S. 1, 30 (1825) (provisos are “generally intended to restrain the
enacting clause, and to except something which would otherwise have been within it, or, in some
measure, to modify the enacting clause™). The conclusion of these cases is consistent with
Sutherland’s Statutory Construction, which describes the purpose of statutory provisos as
“restricting the operative effect of statutory language to less than what its scope of operation
would be otherwise.” In other words, the 1974 memorandum reached its conclusion that the
“purpose” of the TRD was “to provide as much water as possible to the Central Valley” without
a careful examination of this settled principle regarding provisos, the 1955 Act, its legislative
history, or contemporaneous events such as the state permit issuance and proceedings and
Reclamation’s contract with Humboldt County.

In 1979, Solicitor Krulitz, in construing whether general categories of priorities under CVP
authorizations should be accorded equal priority in critically dry years, contrasted the general
nature of the CVP with the specific provisions of the TRD’s authorization. In doing so, Solicitor
Krulitz noted that both provisos provide a limitation on the integration of the TRD with the CVP:

On occasion the Congress has specifically limited the Secretary’s discretion in meeting
the general CVP priorities. For example, in authorizing the Trinity River Division of the
CVP in 1955, Congress specifically provided that in-basin flows (in excess of a statutory
prescribed minimum) determined by the Secretary to be necessary to meet in-basin needs
take precedence over needs to be served by out of basin diversion. See Pub. L. No. 84-
386, § 2. In that case, Congress’ usual direction that the Trinity River Division be
integrated in the overall CVP, set forth at the beginning of section 2, is expressly
modified by and made subgect to the provisos that follow giving direction to the Secretary
regarding in-basin needs.”

Attachment 7. My position herein, that both provisos authorize separate and distinct limitations
on the ability of Reclamation to import water into the Central Valley, is consistent with and
builds on Solicitor Krulitz’s opinion that the requirements of section 2 must be met before water
may be exported from the Trinity River Basin.

Legislative History

Further support for my interpretation can be found in the legislative history of the 1955 Act. In
addition to generally supportive statements in committee reports, statements regarding both

% Sutherland § 47:08.

“ Memorandum from the Solicitor to the Assistant Secretary — Land and Water Resources, Proposed Contract with
Grasslands Water District at 3-4 (December 7, 1979) (emphasis (italics) was underlined in original) (1979
Grassland Memorandum).

11
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Proviso 2 and the general intent of the legislation can be found in the Congressional Record and
other contemporary sources.

As an initial matter, the bill that led to the 1955 Act, H.R. 4663, originally only included the
fishery proviso in section 2. Inclusion of Proviso 2 occurred in order to secure congressional
support for the legislation in the face of downstream opposition, including opposition from
representatives of Humboldt County who were concerned that sufficient study had not been done
{)egarcai]ng their water needs and that the TRD would not provide for the future needs of the

asin.

The bill, as reported by the House committee, emphasized:

that there is available for importation from the Trinity River, water that is surplus to the
present and future water requirements of the Trinity and Klamath River basins, and that
surplus water, in the amount proposed in the Trini? division plan, can be diverted
without detrimental effect to the fishery resources.?

The House subsequently took up H. Res. 263, the Rules Committee’s terms for consideration of
H.R. 4663.® The rules specifically allowed floor amendments to the bill. During an exchange
regarding the resolution, Congressman Ellsworth specifically noted the intent to offer an
amendment to address downstream concerns:

[I]t is also my understanding informally that another amendment will be offered by the
committee which will probably satisfy the opposition to the bill by another representative

* See Hearing on H.R. 4663, H. Subcomm. on Irrigation and Reclamation of the Comm. on Interior and Insular
Affairs, 84" Cong. 104-06 (Statements of Cong. Scudder), 169-70 (Statements of Richard Denbo, Humboldt County
Chamber of Commerce) (April 13, 1955) [hereinafter April 13, 1955 Hearing]. After the hearing, the Humboldt
County Board of Supervisors adopted Resolution No. 827, which the Board submitted to Congress and the
Executive Branch and which promised no opposition to the TRD’s authorization if (1) H.R. 4663 were amended to
include specific quantities to Humboldt County for irrigation, commercial, and other purposes and (2) river flows
were maintained below the TRD at certain specified levels. See supra note 37.

“2 4. Rept. No. 84-602, at 4 (1955).

The legislative history of the 1955 Act supports a more expansive view of Proviso 2. In addition to the language
quoted above that emphasizes how only water “surplus to the present and future water requirements of the Trinity
and Klamath River basins” would be available for export, other portions of the legislative history provide further
support. For example, in advocating for the TRD, the Administration emphasized how TRD diversions from the
“coastal basins” (the Trinity River itself does not touch the coast) to the Central Valley “would not affect future
development of either the Trinity River Basin or the Klamath River Basin[.]” April 13, 1955 Hearing at 4,

10. Moreover, downstream opposition to the bill came specifically from representatives from the "Klamath River"
or “Klamath Basin,” including specific reference to Humboldt County as part of that group, and not just Trinity
Basin interests. See, e.g., id. at 26 (exchange between Cong, Dawson and witness Murray); id. at 104-06
(referencing concerns of both Humboldt and Del Norte counties re effects to north coast communities); April 16,
1955 Redding Hearing at 71-72 (quoting concerns raised by Yurok Princess Brantner, from the lower Klamath River
strip of the Reservation (which ran along the lower 20 miles of the Klamath River before it enters the Pacific
Ocean), regarding fish spawning, logging, and other resource issues on the lower Klamath River affected by the
bill); see Hearing on H.R. 4663, S. Subcomm on Irrigation and Reclamation of the Comm. on Interior and Insular
Affairs, 84" Cong. at 18 [hereinafter July 14, 1955 Senate Hearing] (letter from Cong. Scudder noting objections of
Humboldt and Del Norte county residents and how the Proviso 2 language will satisfy the concerns of downstream
users).

2101 Cong. Rec. 7,961 (1955).

12

PCFFA-90, Page 12



from California [Congressman Scudder]. As I understand it, this amendment will be
offered to assure Humboldt County, Calif., an additional 50,000 acre-feet of water from
the rivers concerned, which should properly take care of the neighboring area.**

Two weeks later, a colloquy between Congressmen Scudder and Engle, the bill’s sponsor,
secured the inclusion of the new Proviso 2 in order to ensure “water for people downstream[.]”*’
The Senate took up the amended bill and noted the inclusion of Proviso 2 as necessary to avoid
downstream opposition. 46

Thus, the legislative history, explaining the amendment that added Proviso 2, supports my
interpretation that Proviso 2 should be interpreted as not being subsumed within Proviso 1.
Rather, Proviso 2 was included to meet separate and distinct concerns from the in-basin
communities and set aside an “additional” volume of water to address these concerns. This
interpretation would also be consistent with the rule of statutory constructlon to give meaning to
all legislative language within an enactment and to avoid “surplusage.”

State Water Board. TRD Permits, Reclamation’s Contract with Humboldt County, and
Federal and State Law Considerations

Between 1957 and 1959, the State Water Board held hearings on Reclamation’s permit
application for the TRD. Rec]amatlon argued for one permit condition to capture both provisos
found in section 2 of the 1955 Act.? Conversely, Humboldt County and California’s
Department of Fish and Game (CDFG) argued that the Board should adopt separate permit
conditions to address each proviso because they contained distinct and 4gotentially exclusive
purposes for the water release and were included for distinct purposes. The Board rejected
Reclamation’s interpretation and adopted a condition for each proviso, Condition 8> for Proviso

“1d. at 7,962 (emphasis added).
% 101 Cong. Rec. 8,888 (1955).
a6 July 14, 1955 Senate Hearing at 11 (Statement of Sen. Kuchel), 18 (Letter from Cong. Scudder).
% See, e.g., United States v. Menasche, 348 U.S. 528, 538-39 (1955).
8 See, e.g., In the Matter of Applications 5627, 5628, 15374, 15375, 15376, 16767, 16768 and 17374, United States
of America, Bureau of Reclamation, Applicant, California Department of Fish and Game (CDFG), Protestant,
Trinity River, Trinity County, Before the Water Rights Board, State of California, Sacramento, California, at 10-11
(written testimony that the 120,500 acre-feet released as specified in Proviso 1 would “satisfy the requirements for
fish culture and the quantity set forth in Section 2 . . . that not less than 50,000 acre-feet be released annually . . . and
made available to Humboldt County and downstream water users”), 23 (objecting to separate condition that would
make second proviso “additive” to the water released under first proviso) (December 29, 1958).
® 14 at 18-19 (noting CDFG’s concerns that use by downstream users not “cut into” water releases for fish), 28-30
(detailing County’s position that Proviso 2 requires a separate release from TRD to be made available for
downstream users and that the legislation clearly distinguishes this release from those for the fishery), 97-98
(reiterating County’s position and requesting inclusion of separate condition in Reclamation’s TRD permits).
%0 Condition 8 states:
Permittee shall at all times bypass or release over, around or through Lewiston Dam the following
quantities of water down the natural channel of Trinity River for the protection, preservation and
enhancement of fish and wildlife from said dam to the mouth of said stream;

October 1 through October 31 200 cfs
November 1 through November 30 250 cfs
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1 and Condition 9°' for Proviso 2, in the permits issued to Reclamation.”? Those 1959 permits
are still in effect today. The Board’s inclusion of two separate conditions reflects adoption of
CDFG’s interpretation at the time. Although not wholly dispositive of the issue, this
contemporaneous construction of the State’s position is consistent with the statutory and
legislative history analysis above.

The language of the 1959 Contract with Humboldt County, which is still valid and in effect
today, does not alter this analysis. The 1959 Contract cites the 1955 Act and essentially restates
Proviso 2. The Contract states in Article 8:

The United States agrees to release sufficient water from Trinity and/or Lewiston
Reservoirs into the Trinity River so that not less than an annual quantity of 50,000 acre-
feet will be available for the beneficial use of Humboldt County and other downstream
users.

On the same day that this 1959 Contract was signed, Reclamation sent a letter to the Board
stating:

This contract has been executed on the basis of our firm position that the 50,000 acre-feet
made available thereby is not additive to the 120,500 acre-feet annually to be released
from Lewiston Dam as provided in an agreement between the United States and the State
Department of Fish and Game dated March 27, 1959, copies of which have been
furnished to you.>

Although the contemporaneous statement made in the cover letter reflects the Regional
Director’s interpretation at the time, a rationale for the statement was not included.

Lastly, while I believe that federal law sets forth the legal framework for the analysis of whether
the two provisos are independent and separate conditions on the TRD’s integration with the
CVP, I also believe the interpretation set forth in this memorandum is consistent with state water
law principles. The 1902 Reclamation Act, incorporated in both the 1955 Act and the 1959
Contract, directs the Secretary to defer to state law regarding the “control, appropriation, use, or
distribution of water used in irrigation, or any vested right acquired thereunder” to the extent not
inconsistent with federal law.>* Here, Congress specifically limited the integration of the TRD
with the rest of the CVP in the 1955 Act by recognizing that in-basin needs for Humboldt

December | through December 31 200 cfs
January 1 through September 30 150 cfs

Any water released through said Lewiston Dam for use in the fish hatchery now under construction
adjacent thereto shall be considered as partial fulfillment of the above schedule.

51 Condition 9 states:
Permittee shall release sufficient water from Trinity and/or Lewiston Reservoirs into the Trinity River so
that not less than an annual quantity of 50,000 acre-feet will be available for the beneficial use of Humboldt
County and other downstream users.

52 State Water Permits under Application Nos. 5627, 15374, 15376, 16767 and 16768 (September 16, 1959).

%3 June 19, 1959 Letter from Regional Director Bellport to California State Water Rights Board. (Emphasis added).

54 Act of June 17, 1902, 32 Stat. 388; see, e.g., California v. United States, 438 U.S. 645 (1978).
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County and downstream users, as well as the responsibilities to preserve fish and wildlife, take
precedence over the needs to be served by out-of-basin diversions.”® As discussed above, the
State Water Board then included a separate permit condition, contrary to Reclamation’s position
at the time, which reflected the language of Proviso 2 and required releases for beneficial use by
Humboldt County and other downstream users.’ 6 Interpreting the two provisos of the 1955 Act’s
section 2 as independent obligations is consistent with state water law principles and is consistent
with the TRD permit conditions.

Implementation

Based upon this legal analysis, it is recommended that Reclamation conduct an appropriate level
of analysis in response to a request for a release of water under Proviso 2 to determine the
potential uses to which this water might be put, any other applicable legal requirements that must
be addressed prior to releasing said water, whether existing operations or other authorities can
fulfill the pending request, and then determine what additional actions may be appropriate under
the circumstances. For example, Humboldt County may anticipate future consumptive uses that
would be incompatible with instream fishery purposes; releases for such beneficial uses likely
should not be made under Proviso 1 but as additional releases under Proviso 2. Conversely, the
County or other downstream users could request releases that would be consistent with or
duplicative of releases already being made pursuant to Proviso 1; under those circumstances,
releases as requested under Proviso 2 may not be required. To the extent Proviso 1 water is not
available, the Proviso 2 water, which may be put to any beneficial use, should be available to
satisfy the articulated use. In addition, as stated at the outset of this opinion, a release made
under Proviso 2 may also be part of the long-term management strategy regarding instream flows
in the lower Klamath River.

Conclusion

Based on the analysis above, I conclude that the legislation authorizing the TRD contains
separate and independent limitations on the TRD’s integration with, and thus diversion of water
to, the CVP. To the extent prior memoranda of the Solicitor’s Office could be interpreted to

reach contrary conclusions in this regard, those memoranda are hereby superseded.

Attachments

>3 1979 Grasslands Memorandum, supra at 3-4; 2000 ROD at 6, 25.
*® The State Water Board also included a separate condition for Trinity County (Condition 10) in the TRD permits to
allow for use in the County as provided in California Water Code Section 10505.
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Public Law 386 CHAPTER 872

AN ACT August 12, 1955

To authorize the Secretary of the Interior to comstruct, operate, and maintain (2. R. 4663]
the Trinity River division, Central Valley project, California, under Federal
reclamation laws,

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That, for the prin- ,Somretif!!e?
cipal purpose of increasing the supply of water available for irriga- | Trinlty River
tion and other beneficial uses in the Central Valley of California, © =~
the Secretary of the Interior, acting pursuant to the Federal
reclamation laws (Act of June 17, 1902, 32 Stat. 388, and Acts amend-  43USC 371 note.
atory thereof or supplementary thereto), is authorized to construct,
operate, and maintain, as an addition to and an integral part of the
Central Valley project, California, the Trinity River division con-
sisting of a major storage reservoir on the Trinity River with a
capacity of two million five hundred thousand acre-feet, a conveyance
system consisting of tunnels, dams, and appurtenant works to trans-
port Trinity River water to the Sacramento River and provide, by
means of storage as necessary, such control and conservation of Clear
Creek flows as the Secretary determines proper to carry out the
purposes of this Act, hydroelectric powerplants with a total generat-
g capacity of approximately two hundred thirty-three thousand
kilowatts, and such electric transmission facilities as may be required
to deliver the output of said powerplants to other facilities of the
Central Valley project and to furmsh energy in Trinity County:
Provided, That the Secretary is authorized and directed to continue
to a_conclusion the engineering studies and negotiations with any
non-Federal agency with respect to proposals to purchase falling
water and, not later than eighteen months from the date of enactment
of this Act, report the results of such negotiations, including the
terms of a proposed agreement, if any, that may be reached, together
with his recommendations thereon, which agreement, if any, shall
not become effective until approved by Congress. The works author-
ized to be constructed shall also include a conduit or canal extending
from the most practicable point on the Sacramento River near
Redding in an easterly direction to intersect with Cow Creek, with
such pumping plants, regulatory reservoirs, and other appurtenant
works as may be necessarﬁr to bring about maximum beneficial use of
project water supplies in the area.

Skec. 2. Subject to the %rovisions of this Act, the operation of the
Trinity River division shall be integrated and coordinated, from
both a financial and an operational standpoint, with the operation
of other features of the Central Valley project, as presently author-
ized and as may in the future be authorized by Act of Congress, in
such manner as will effectuate the -fullest, most beneficial, and most
economic utilization of the water resources hereby made available:
Provided, That the Secretary is authorized and directed to adopt
appropriate measures to insure the preservation and propagation of

h and wildlife, including, but not limited to, the maintenance of
the flow of the 'i‘rinitv River below the diversion point at not less
than one hundred and fifty cubic feet per second for the months
July through November and the flow of Clear Creek below the diver-
sion point at not less than fifteen cubic feet per second unless the
Secretary and the California Fish and Game Commission determine
and agree that lesser flows would be adequate for maintenance of fish
life and propagation thereof; the Secretary shall also allocate to the
preservation and propagation of fish and wildlife, as provided in the
Act of August 14, 1946 (60 Stat. 1080), an appropriate share of the !6USC661-666¢.
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costs of constructing the Trinity River development and of operating
and maintaining the same, such costs to be non-reimbursable:
Provided further, That not less than 50,000 acre-feet shall be released
annually from the Trinity Reservoir and made available to Humboldt
County and downstream water users.

Skc. 3. The Secretary is authorized to investigate, plan, construet,
operate, and maintain minimum basic facilities for access to, and
for the maintenance of public health and safety and the protection
of public property on, lands withdrawn or acquired for the develop-
ment of the Trinity River division, to conserve the scenery and the
natural, historic, and archeologic objects, and to provide for public
use and enjoyment of the same and of the water areas created by
these developments by such means as are consistent with their primary
purposes. The Secretar¥l is authorized to withdraw from entry or
other disposition under the public land laws such public lands as are
necessary for the construction, operation, and maintenance of said
minimum basic facilities and for the other purposes specified in this
section and to dispose of such lands to Federal, State, and local
governmental agencies by lease, transfer, exchange, or conveyance
upon such terms and conditions as will best promote their develop-
ment and operation in the public interest. The Secretary is further
authorized to investigate the need for acquiring other lands for said

angport toCon  purposes and to report thereon to the Committees on Interior and
’ nsular Affairs of the Senate and House of Representatives, but no
lands shall be acquired solely for any of these gurposes other than
access to project lands and the maintenance of public health and
safety and the protection of public property thereon without further
authorization by the Congress. All costs incurred pursuant to this

section shall be nonreimbursable and nonreturnable.

Sec. 4. Contracts for the sale and delivery of the additional electric
energy available from the Central Valley project power system as a
result of the construction of the plants herein authorized and their
integration with that system shall be made in accordance with prefer-
ences expressed in the Federal reclamation laws: Provided, That a
first preference, to the extent of 25 per centum of such additional

ene’i‘gy, shall be given, under reclamation law, to preference customers
in Trinity County, California, for use in that county, who are ready,
able and willing, within twelve months after notice of availability
by the Secretary, to enter into contracts for the energy: Provided
further, That Trinity County preference customers may exercise their
option on the same date in each successive fifth year providing
written notice of their intention to use the energy 1s given to the
Secretary not less than eighteen months prior to said date.
rriaity Comty, SEC. 5. The Secretary is authorized to mrake payments, from con-
Calif, struction’ appropriations, to Trinity County, California, of such
additional costs of re%airing, maintaining, and constructing county
roads as are incurred by it during the period of actual construction
of the Trinity River division and as are found by the Secretary to be
groperly attributable to and occasioned by said conmstruction. The
ecretary is further authorized and directed to pay to Trinity County
annually an in-lieu tax payment out of the appropriations during
construction and from the gross revenues of the project during oper-
ation an amount equal to the annual tax rate of the county applied to
the value of the real property and improvements taken for project
purposes in Trinity County, said value being determined as of the
date such property and improvements are taken off the tax rolls.
punliL e nte s Payments to the public-school districts in the project area affected
tricta, by construction activities shall be made pursuant to existing law.
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Sec. 6. There ure hereby authorized to be appropriated for con- Aspropriation,

struction of the Trinity River division $225,000,000, plus or minus
such amounts, if any, as may be justified by reason of ordinary
fluctuations in construction costs as indicated by engineering cost
indexes applicable to the type of construction involved herein, and,
in addition thereto, such sums as may be required to carry out the
provisions of section 5 of this Act and to operate and maintain the
said development.

Approved August 12, 1955.

Public Law 387 CHAPTER 873
AN ACT

To reemphasize trade development as the primary purpose of title I of the
Agricultural Trade Development and Assistance Act of 1954.

Aug?g.tzlzzs.slmss
Be it enacted by the Senate and House o Reﬁesentatz'ves of the
United States of America in Congress assembled. That section 103 (b)  Asriculiural
of the Agricultural Trade Development and Assistance Act of 1954 is 68 Stat, 456
amended by striking out “$700,000,000” and inserting in lieu thereof 7 USC 1703 ()
“$1,500,000,000. This limitation shall not be apportioned by year or
by country, but shall be considered as an objective as well as a limita-
tion, to be reached as rapidly as possible so long as the purposes of
this Act can be achieved within the safeguards established.”
Skc. 2. Section 106 of such Act is amended by adding the following: 5384 457
“The Secretary of Agriculture is also authorized to determine tﬁe
nations with whom agreements shall be negotiated, and to determine
the commodities and quantities thereof which may be included in the
negotiations with each country after advising with other agencies of
Government affected and within broad policies laid down by the Presi-
dent for implementing this Act.”
Approved August 12, 1955.

Public Law 388 CHAPTER 874
AN ACT

A‘ﬁ‘-t‘.“t 12, 1955
To amend the Federal Property and Administrative Services Act of 1949 to _ [He R.6182]
make temporary provision for making payments in lieu of taxes with respect
to certain real property transterred by the Reconstruction Finance Corpora-
tion and its subsidiaries to other Government departments.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That the table of | Federal property
contents contained in the first section of the Federal Property and rec. =
Administrative Services Act of 1949 is hereby amended by inserting &5 sy > °%
immediately below “Sec. 605. Effective date.” 40'USC 47 1note,
the following:

“Trr.e VII—ProreERTy TRANSFERRED FROM THE RECONSTRUCTION
Finance CorrorRATION

“Sec. 701. Declaration of Policy.

“Sec. 702. Definitions.

“Sec. 703. Property transferred by the Reconstruction Finance Cor-
poration.

“Sec. 704. Limitations.

“Sec. 705. Effective date.”

54402 O - 55 ~ 46
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URITED BTATES
DEPARTHENT (F THE INIERIGR
BUNEAY OF RECTAMATICN

Central Velley Project, California

COSTRACT -EETHEEN THE URITED STATES AND
~ BOWBOLDY COUTETY

1. THIS COWIRACT, mde this 19th day of _ June

2959, in pursuance gensrally of the act of Congress approved
June 17, 1902 (32 Stat. 388), and all acts of Congress emendstory

. thereof or spplementary thereto, including the act of Congress
spproved August 12, 1955 (69 Stat. 719), 211 of which are commonly
known and referred 4o as the Federal reclamation lavs, between THE
UNITED STATES (F AMBRICA, heveinafter referred +o as the "United = '
States," represented by the officer executing this comtrmct, and ..
EQMBOLDY COUETY, & political subdivision of the Stste of Californis,

' Guly oxgarized and existing pursuant to the l=ws therecf, with its
principal place of business in. the toun of Purels, State of cauxozm.,
hereirafter referred to as the "County”;

.W, THATS
EXPIARATORY RECTTALS

2. WHEREAS, the Buresu of Reclamstion, of the United
States Departnent of the Intexior, hes been duly authorized to
construet sof operste the Trinity River Division of the Cemtyal

—
o e —— - -

g0
r-'

wtode “tret
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Velley Project, vhich Division will include Trinity rpd Lewiston
Dems and appurtenant works,for the purpose of the conservation of
vatar resou‘rceﬁ, vwhich dams are to be located respectively in the
County of Trinity, State of Californis, an the Trinity River, at

or ebout N. 34° L2t ®., 2,308 feet from the Southwest corner of
Sectian 15, To 33 Na, R 8 W., MuDeBodl., exd 2t or sbout N 73°

56! Euy 3,777 Lest from the Sosthvest cormer of Section 8, T. 33 K,
R 8 W., M.D.B.8M., ond which dems will affect fiows of the Trintty
River; and -

3. UHEREAB, the County has appeared as an interested
party et the heering on the 29th day of December 1958, before the
State Water Rights Board of the State of California with reference
%o the issuance of permits on Applicstions No. 5627, 5428, 1537k,
15375, 15376, 16767, 16768, and 1737k for the mppropristion of
unsppropriated wnter of the Trinity River, which have been filed by
the United States; and |

L, VHEREAS, Secﬁc\nﬂotthemmmclmtion.b.ct of
June 17, 1902, provides as tollaua

"That pothing in this sct shall be construed as -

affecting or inmtended to affect or 40 in any Wy inter- '
fere with the lawa of any State or Territory relating

4o the comtrol, appropristion, use, or dlstribution

of weter vsed in.irrigation, or auy vested right acquired
the:e:mduandtheﬁee:«w:v of the Interlor, in carrying

out the provisions of this act,. shall proceed. in conformity

vith such laws, and nothing herein shall i any way effeet
any right of =xny Btate or of the Federal Govexrment. or of'

2
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any lendowner, cpproprictor, or user of vater im, to, or
frow ey interatate streas or the woters thereof: Provided,
That the right to the uee of wnter scquired under the provisions

of this =act shall be sppurtencnt to the lond irrigzted snd
beneticial use sbell be the basis, the messuxe, and the Limit
of the right."”

&nd

5. VHERPAS, the said act of August 12, 1955, provides in

Section 2 thereof &n part es follows:
R s o Thet not less than 50,000 acre-feet shall be

releaged anmmlly frou the Trindty Reservoir and msde
aveilable to Bumboldt Cocunty cnd downstresm water uaezjs.“

&nd .
6o WHERRAS, 1t is dosired %o establish by terms of this
o~ comtract opereting criberia the cbservance of which vill not impadr

( _ . rigtts to the rescomable and bencficial use of weter origimating

) ebove Trinlty Dem;

( NOW, THEREFCEE, in consideration of the provisions hereioe
ebove set out exd in compliance with the hereinabove gquoted provisions
of the said acts, 1t is hereby agreed by sod betveen the parties
hereto a8 follouss

To- The United States sball have the right.to divert and
store the vaters of the Trinity River and 145 tritutaries, and the
. rignt to use the wmter so s‘bomd for beneficiel use’ for irrigationm:
and ather purposes end for the generntion of electric emexgy in.
comnection with the Centrml Valley Projeat.

o
o

13
k.,
1]
3
i
14
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8. The United Btates agrees to relesge sufficient woter
from Trindty andfor Lewiston Reservoirs imbo the Trindty mv;ur 80
thet not less than an ammel quantity of 50,000 acre-feet will be
evellnhle for the beneficial use of anbamwmnty and other dovns
stream users. .

9e Authorized representatives of the Courty shell
have access ot all reasopshle times during office hours to records
and compatetions pertaintng to relesses from 5a1d reservoirs emd,
vpon reasommhle request, shall be furnished ciples of such records

. and coxputations,

EFFECE OF RAIVER (P BREACH

. 20 The uaiverora'breachut'mortheyrwiaim of
this contrect shadl not be deemed to be a vaiver of eny other
provisicns hereof or of a subsequent breach of such provisions,

RESPORSIBILTTY FOR TNTERAUPTION

. 1. In the event the performanece, in vhole or in part,

of the dhligations. of the respective paities wnder this contract

1 hindered, Intermupted, or prevented by var, strikes, lockouts,
fires, acts. of God, or by other similax or different acts of civil
or military authorities, or by avy canse beyond the combrol of the
respective pa:biéa. hexeto, vhether similar to the ceuses herein
gpecified or not, such chligations of the: respective: ;nrﬁ:l.es; undey
this contrect shall be suspenfied. to the extent ard: fox- the time:
that p&fomncq-- thereof: ie prevented ax affected by such hindrance,.

. :

4
a4

sl comatelidd
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interruptiom, or prevention, but due ddligence oball be obsw}ea
by the respective parties hereto, 80 foxr as lies in their powex,
in pexforming thelr respective cbligations under this combrmct.
FFICIALS NOT TO BEREFIT

12, To P.mberofprl)aleg:‘ba‘bo Congress or Resident
Coumissioner ksl be sdmitted to &y shave or part of this easbract
or to any benefit thet may arise herefrcm, but this restriction shall
not be construed to extend to this contract if made with & cozporation

or company for its gene::a.l benefit.

. SUCCESSCRS AND ASSTGRS BOUND |

13. This contract sball be bindingpon end imwre to the
benefit of the successors and assigns of the respective parties hereto

Iﬂ WITRESS WHEREQF, the parties hereto, by their respective
officers thereunto duly suthorlzed, have duly executed these presents
on the day and yesr £irst hereimsbove writtens

THE URTIED STATE OF AMEEICA

B?'f«. .’/( o S Mase b
. Rey.mlm:wbor, . Region 2. -
Btmmcrneclmﬁun

BUMBQLDE COURTY

.....
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VS vy :
JOARD OF SUPERVISORS, COUNTY OFHUMBOLDT, STATE OF CALIFORNIA

Certified copy -of portion of proceedings, Meetings of May 1, 1889

IN THE MATTER OF EXECUTING CONTRACT BETWEEN
DEPARTMENT OF THE INTERIOR, BUREAU OF RECLATION,
AND THE COUNTY OF HUMBOLDT:

Upon the motion of Supervisor Pettersen, seconded by
Supervisor Robertgon, Sam B, Merryman, Jr., Chairman. of this
Board of Supervisors, is hereby authorized and directed to sign' a
contract between the United States Department of the Interior, Bureau
of Reclamat on, and the County of Humboldt regarding the Trinity

River Division of the Central Valley Project. : . /

AYES:  Supervisors— Lindley, Roberson, Pettersen, Merryman -
NOES: Snpervisors— None ’ *

ABBENT: Supervisors— Bareilles

STATE.OF CAUFORNIA. |
t ) Cm,m,ly of Humboldr e

“':':' “+ 1, FRED I. MOORE, JR., County Clerk of the County of Humboldt, State of C‘.a.ll!umia., and ex-
f— ' otticio Clerk of the Board of Snparvlnors of the County of ‘Humboldt, do hereby cartify the foragoing
to be-funll, true and correct copies of the orlglnal arders' made in. the above entitled matters by said

Board: of Supervisors, at a: meeting: held' In Bureks, California, o _May 1, 1858
_gnd: 88 the same now APPEATE: of’ record. in. my offlce:

IN WITNESS WHEREOF, I, have:hereunto: set my: hand: and:

atfixed: the; Sead: of said: Board: of: pervisors thim 4thr
dayr of’ O, fE5E -

- U
Pavnte Morks -%* avinfMolr—TTTark Al tha Anerd-nf’ Annarrinoro nf’ (s
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Yo Tha rmount of water appropriated shall bs limited to the amount which can be
henaficinlly uned and ehall riot excead 1500 cubic feet per second by direct diver-
slon from Jamaory 1 to Dacenbsr 31 of each yearjy all as more explicitly set forth
wnder Parnpreph 2 of the supplement to this approved uppliéation. The amount of
water directly divorted under this permit and permits issued pursuant to Applications
5620, 1537h and 15375 shall not exceed a total of 3200 cubic feet per second,

2, The paxiermm amount horein stated may Lo reduced in the liocense if investiration
ro wirranta,

3. Cometrugtion work shall bs completed on or before Decembst 1, 1964,

he Completa npplicahioﬁ of the vater to the proposed use shall be made on or before
Pecenbar 1, 1990, . '

5« Progress rerorta shall be filed promptly by permittee on forms which will be
provided ammally by the St;ata Yalior niélxta Board until liconse 1s issued,

fs  ALL riphta and privllegoo. under this pomit including method of diversvion,
nekhod of use and quantity of wmter diverted ars subject to the contin“;ng aubhor;ty
of the Stnte Vnter nighté Roard in aoccordance with law and in tho interest of the
mblic welfare to pravent waste, unrnasgonabls uao,’unrtasonable nethod of use or
unrearonable method oi’_iﬁvofsi&: of ;:;id }vat;or. T

7. Parmitton ehall mintain,ia datly record of inflow into &nd outflow fron Trinity
Renervoir, volum.-..a' in etorags and water surface elevntions, Pernittoee shall maintain
lika records with rospnet to ).md.apon Reservoir, Permittes shall provide and main-
tnin such ﬁcunuri.ng faocilities an may be nogsssary for the formlation of sanld
racords, Fermittoe shall maks seld records of MION, outflow, vdlures in storaze
rnd wnter surface elevations available to the State Water Rights Doard and shall allow
intharired reprevantativen of enild Board ancess to its project works and properties
for the purpone nf e~surcing supplemontal infonaition,

8, Forwithan nliall at all times bypass or reieaoo over, around or through Lawiston
Pam the fal)owing ep.mnhitia.u of water dovm the natural channel of Trinity River for
tha proteation, presarvation and enhancemnnt of fish and wildlife from naid dam

to tha mouth of said strenm;

e Y A
Le Ko 11111
Txeoutive Officer

Y [
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Of.;to‘;or 1 Lhrough Outnbor 51 - 200 efn

Mnwember 1 through Hovember 30 - 250 ofn

Decessbor 1 through Deoenber 31 - 200 ofs

Jsmiary 1 through September 30 - 150 ofs

Any water ralensed through nald Lewiston Dom for use in

the fish hatchery nov undex; construotion adjacent thereto

shall be considered as partial fulfillmant of ths above

scharhile,
9, Termittes phall release sufficient water from Trinity and/or Lewiston Reservoirs
into the Trinity River so that mot less then an annual quantity of 350,000 acre-feet
v11) ha available for the benaficial use of luaboldt County and other downstream
neery, |
10, This parndt alal) Le subject to the prior rights of the oounty in which the
wter aoupht to be appropriated originates .to use such water as may be necessary for
the development of the county, as provided in Bection 10505 of the Water Code ol;
California, .

" 11, The Board réqt;—im; eontimiing Jurisdiction for the mirpose of coordinating terms

rnd conditions with other applieabiom of the United States in furtherance of the
Central Valley Project ;nc].;;ding but not limited to Applications 5625, 5626, 9363,
936k, 92h5, 9366, 9367, 9268 and 10588, when asted upon, and for a peried of two
yenrn theresfter, which period may be extended upon hearing and further order of
tha Roard,
12, Suhjent to tha mxintence of long-tdorm wntor dalivery coqt:x_-a_eha botwaen the
Unitad Staten and mbliec ngencles and fubjoet to the compn_anoel'with the provisions
of maid contrnots by nald mblic agenales, this permit is further conditioned.aa
followeg |
(r) The right to thn. beneficial use of water for irrigation
Purpones, exanpt where watsr le distributed to the general
fiblie by n privte agency in oharge of a public use, shall
ba appurtenant to thn lnnd on which said water ohali be applied,
?‘f.‘f?j‘ifﬁ”i
Nxacntive Officer
x PCFFA-90, Page 31
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subject to continued boneficlal une and the right to ohange the
point of diversion, place of use, and purpose of use as providad

in Chepter 10 of Pgrt- 2 of Division 2 of the Nater Code of the State
of Califo.tnia and further subject to the right to dispoere of a
temporery surplus. ‘

(h). The right to t.he"-bene_»fiqial use of water for irrigation
purpoees nhail, cénaietenﬁ with other terms of im- permit,
continue in perpstuity,

he S

LK P
L. K. W1}
Txecutive Officer
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Cnited Swates Deépariment ol the IntSrior

OFFICE OF THE SOLICITOR P
. T
SACRAMENTO REGION
2900 COTTAGE WAY
ROOM E-2753 . .

SACRAMENTO, CALIFORNIA 93825
July 1, 1976

Hemorandim
To: Regional Dixector, Bureaw of Reclmmaticn, Sacramento
From: Assistant Regiopal Solicitor

Subject: Reqeest for opimion Ye suthoriry of, the Secretary of -
the Intexior to alter present fuactions zad acccoplish-
wents of Trinity River Division, Lentral Valley Project

1.

The question has beep raised by yuour.office as to vhether operatlons
of the Trinity River Division rdghr legslly be altered to provide
flood conrrol benefits downstreas from Trinlty 2nd Lewisten Dams.
- .Aoy acthority of the-Seeretary of th¢ Interlor to°releasa water ™
froa Trinity or Lewiston Dexms for the purpose of flood comtrol
dounatrean wust be found in the statutory grant of pover to thie
Secretary to operate the Trinity River Division, ¥edeval Trade
CLom. v, Raladen, 283 U.S. 643. It {s my oplnion that sueh author-
ity cacoot be fouxd in the purpose of the Trinity aiver Divisioca
Act, vor in its inzegratian into the Central Valley Project either
directly through the operational provisions of Sectiom 2 of the
Trinlty River Division Act, or indirectly throvgh incorporaticm of
the stated purposes of the Centxal Valley Project Act, and that vo
such relesses of water can lawfrlly be aade,

Section 1 of the Trinity River Divisico Act, 69 Stat. 719 (P.L. 386,
84rh Cong., lct Sesa.), gives the purpose of the Divisiom as ". . .
increasing the supply of wager available for irrigaticn aud other
beneficizl uses in the Central Valley of Califoruiz . . . ."
(cuyhasis supplied). All other provisions of the Act are wholly
consisteat with this purpose. The Division $2 auvthorized ™as an .
addition to and an integral part of the Central Valley Project.
(Secriom 1, 69 Stat. 719) whose purpose is to provide benafirs
specificslily to the Central Valley of California, aad tbe inzegra-
tion is directed to be made in the "fullest, rost bemeficial, and
=ont eccacaric™ (Sectiom 2, 69 Stat. 719) waanex possible. Ucilirzations
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of water benefitting the Trinity Basin, oun the other hand, are
ser forth as exceptiona to full integratica. The release of
water inta tha Trinity Riveg Bagin dees not further the stated
purpoae of use in tha Central Volley acd is, therefore, not
authorized by tha puxpose clauso of tho Divisien Act.

Morequer, tha specifically a.ur.horized do-mtrea:n releases provida&
for in Section Z of tha Act do uot give any autborization €ar other
geanerally beneficial releases. The maxim of statutory construction
13 that express meqtion of cne thing excludes all wrmentioned things
from the scope of the legislaticn,. The eausmeratien of exclusions
from the operation of a statute indicates that it should apply to
all cases not specifically excluded. Heszberg v. Finch, 321 F.Supa.
1367 (s D.H.Ya. 1971)0 . *

The ‘lack of ngzesaianal 1n=ent: tp authorize gemeral bemneficial
releases doungtream, especlally for f£lood coatrol, 18 accutately
reflected in the legianlative biatory of tha Trinity River Divisiom
Act. No significant f£flood coatrol benafit had been foreseen at
any tice since the Projeckt was originally conceived. State Warer
Plan of 1931, Bulletin Ho. 25 (Engle, Central Valley Project
Docu=ents, Vol. I, pp. 282-284, 295-297) (Irinity Dam Project _
excluded from flood contzol element of State Water Plan); Finding
of Feasibility, House Docuzent No, 53, 83d Cong., lst Sess. (Engle,
Central Valley Project Doewmants, Vol. I, p. 853) (no allocation
of cost to flood control bepeiic due to the Project); Hearings
before the Subcomnittce of the Cormittece on Interior and Ivsular

... Affairs, House of Rzpresentatives,. Bith Ceng., 1at Sess., on.

" " B.R. 4663, PP. 51—52 (Eestimopy that any f£lood comtrol bznefit:s
wvould be so mivor that they could be ignored); Report of Houss
Cormaittee on Interior and 1 Insulax ‘Affaira, Houeo Report Mo. 602,
84th Cong., 1st Sess., p. . 5 ( (no recognition of flood cuntrol beae-
fics, :housh other nonreimbursable costs are-cited); Raport of Semate
Cecumittee on Interior and Jusular Affiirs, Seaate Report Mo. 1154, -
84th Cong., lat Sess., p. 6 (no recogniticn of flood control benefits,
though other nonreinbursable coats are cited).  In the committee
reports and in debate the only concern expressed for downstream
interests was that they receive a minimm adequata supply of water
for their needs, not that they be protccted from any overabumdance.
Repaort of Eouse Co=xittee on Interior and Insulazr Affairuy, Huusec
Report No. €02, 84th Cong., lst Sess., pp. 3, 93 Revort of Secvate
Cocmittee en Interdor and Inguylar Affairs, Senate Report No. 1154,
8ith Cong., 1st Sessa., p. 8; 101 Cong., Rec, 8880-8881, rexmarks of
Representative Scudder (’meoldt-nel Norte); 101 Cang. Rea. 12315,
tonatks of Scmator Kuehel (Califormia). Therefore, any oalesion
of mention of fleood cantrol -releasas or other relcases beneficial
to downstream inzerests from the dawnastrexa releases authorized by
the Act wuuld appear 2o be entiraly conscious and {atentioral.
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Section 2 of the Act provides for the munner iz which the oper-
ation of tha Trioity River Division is integrated into the Central
Valley Project. It divects that "the operaticn of the Trinity
River Division ghall be integrated and eoordinated . . . with

the other fearurea of the Central Valley Project . . . in such
maaner as will effectuate the fullest, most beneficial, and

wost econarde utilization of the weter resources heredby made
available.” Sectiom 2, 69 Stat. 719 (P.L. 386, 84th Cong,,

lot S=sa.) Tha words Yfullest, most beneficial, and wmost
economic utilization" descyiba the manner af integratica with

the Central Valley Project, not the genmeral utilizatica of the
mpomded watax. 7Ibe directive does not authorize aoy uae or any
nanner of use of water vbich 1s not or cannot. be integrated into
the CemtraliValley Project, hence no authorization for ﬂood con-
trol in the Triaity Valley. . ) .

.
~

Zven if the purposes of the Central Yalley Ptojec.t. as a wholo

are incorporated into the Trinity River Divisiocn authorization

by the laanguags of integration, tha flood control purposes set
forth in che Central Valley Project Act, 50 Stat. 844 (P.L. 392,
75cth Cong., 1lst Sess.) stlll would not authorirze flcod control

in the Trinity River Basin. The legislative history of the Central
Valley Project indicates clearly that the flood conditions wmeant
to be corrected by the Project were tliase occurring in the Sacrae
neato and San Joaguin. River 3asics, not flood conditions existing
gererally. fn the State.. This in-c:xtion i3 reflected im the total
lack of discussion of £lood prodleas in othér bosima),” the detalled
discussion of the causes and possible solutions to the problem of
floods in the Central Valley, and the fzct that the Trinity Dan .
Project was never seen to coatridbute any f100od control benefit »
at all to the Project. State Water Plan of 1931, Bullctis No. 25 .
(Engle, Centrzl Vallev Project Docizeants, Vol, I, pp. 281-284%, t.
294-297); Finding of Feasibility, House Doc, No. 53, 838 Cuug., . .
1st Sess, (Engle, Ceatral Valley Project Doc\mts, Vol. I, P .
853). ;

e seemae mm gy -

Thetefore, since no statutory source of power can be found for the
Secretary to slter operatica of the Division for flood control

ot other purposes geaerally beneficial to downstrean interests, it
i3 =y conclusion that the Secretaty has no authority to make such
releages of walev.

1L.

Your office has 2lso requested interpraetation of the last proviso
of Section 2 of the Act 23 it relates to releases authorized for




L wreem———
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fish preservation. The proviso reads:

. .+ « That not less than 50,000 acre-feet shall

be released annnally from the Trinity Reservoir

and made available to Humboldt Comty and dowa=
stream water usars,"” Section 2, 69 Star. (P.L. 386,
84th Cong., lat Scas.)

The water released. for fishery purposes 1s not consumed, but
remains avajilable latexr for uae by other downstreaa usexs.

In addition, the term ''dovmstremm water user™ is pot apecifie,
but appears to refer to all downstresm users generally, includ-
ing the fishery. .

Therafore, it 13 my opiniem that since the purpose of the Divisiea
is_to provida as much water asg pussiblc to the Central Valley,

Section 1, 69 Stat, 719 (P.L. 386, 84th 18t Segs.) the
50,000 acra-fest ratercted to in the last g-.:wiao of Section 2
should bde eocnstruad to include the water neccssary to l&.

ninimm gpecified flows for fish preservation and propagation
rather than being considered to be in addition to such flows.

ﬂz:,aiﬁw

Rita Singer
Assfistant Regional Solicitor

3 teve weva'd e .

JGoldsmith:RSinger:br
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Subject' Trmity R'we Diviswn, cvp - Reconsideration of
* O July T, 1974 Yemorandum to Regioral Director, Bureau
s o o of Reclamation,: Concermng Sectfou 2 of". the. Tr'lnity

River Dw1sion Act::: : 5oLy T

Pursuant to your Dccca.bcr 13, 1976 rcouost, I have rcc0r..‘|dcred
this office’'s previous interpretation of Secetfon 2 of the Trinity
River Division Act (69 Stat. 719; P.L. 84-385) as set forth in

the menorandus _identified abave (copy attached). That Act clearly
states that the Trinity River Division was intended to serve
cultiple purposes fncluding (1) enhancenent of fish and wildlife
resources by m2intaining the flay.of the Trinity River dbelow the
applicadle point of diversion {i.2. Clear Creék Tunnel) at a mini-
mun of 150 c.f,s. end by maintaining the flow of Clear Creak
_below.the_applicable. point of diversion (f.e. Sprwg Creex Tunnel)-—* - -
at a mrinizur of 15 c.f.s.; and (2) providing a water supply to
Trinity River users duwastreac frem Trinity Reservoir by making a
ainisum annual release frem that Reservoir of 50,000 acre-feet.

As statad in our July 1, 1974 memoranduw to the Eegfonal Director,
these are not necessarily conflicting purposes.: Rather, releases
froa Trinity Reservoir for downstreaw use coincidas’ ui‘.h tihe
requirement to malntain flous downstream from the diversion points
set forth atove. It is possible, hewever, that the flow af the
Trinity River will ¢droc balow tha 150 c.f.s. ainimum at poiats
dowastreas froa diversicns zace by downstream users, thereby caus-
frg haro to fish resources. Mowever, should that reducticen in the
flcw of the Trinity River occur, the Bct grants the Secretary of
the Interior broad authority to increase the size of the releases
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=y o —— gy e Y X L I
——

ST e e R PAGE 30




-“.‘.~ [ 3 N tem o og pe - e
R s ! @‘f__f?-'-.l:w\.)lf, f_h e TR IRV WL - \3
) .-... 4 S T § 150 i b ‘; yo 3t ili ;_.,.". .\'-‘-\‘ﬁ ".h."wﬁ‘&' N -
. A I I AC D ael haur sl ge 2dtaee e b1t vt sAeralepnronde ":-i\k'k'p
/ - N N L I aL T )
y . .
. . ces

from the Trinity facilities should such additioral releases be
deemed necessary in order to serve fish and wildlife enhancement 15
purposes. (See our December 6, 7973 memorandum.to the Regional f -
Directar concerning this 1ssue, a copy of which {s attached.) i
vireciar ¢ ‘

i

. w'ae o

In surmary, we cannot find specific terminolagy in the Act itself
or any reference.in 'the tegislative history relating to the Trinity
River Division Act which supparts the premise stated fn 'your memor- ;
andun of Decerber 13, 1976 that the Act does or was intended ta . !
‘provide separate and distinct “blocks of water® for fish preserva-
tion and propagation purposes-and we cannot, therefore, supgort
your interpretation: He do, however, find the authority mentioned
herefnabove whereby the Secratary may make such additional releases
‘for this. purpose as he deems necessary.. -,

.. -
R 6

o

D)

Cooum e, T
LSS Uy Jass ~irys

Shin nd SoLatuT e el e heir v teaY cutmay ..

-In order ta:clarify;treatuent of, this issug fn our Jily 1, 1974
.memorandum to. the: Regional Directdr, it is_hereby amended by addi- .
tion of the follcwing.at the end of the last paragraph on page 4 .-

of that memorandum: T e e St
o :{";"ho»?ev.er. {t 'should be noted that the proviso .« - =
.1 : .. -quoted above does not Iimit dounstrean use t0.. .
20,000 acre-feet anrually. - Rather, as polnted
o0t 1n. our memorandum of Decemder b, 1973, the
_secrefary has discretionary authority to release
additionaT water for the purrose of preserving
" or propagating fish resources.. . . . . -.

. o

- m——

. .
: ——r e —amtiy, . BRI e TS SR TR T ey .s &3 . ..-./ . gesk et s
. .. RS . o . < . - f . .

Z3ii L7 Y e

i

st ont o oot Charles Ry Renda L LT 0T Y ird
et oas: ol Regional Seliciter. (T . T i
¥ - =. .. Sacramento Region .~ ’ :

R .

Enclosures - 2 ~:7 1 -

LI S

ae cmpaame - - a-e

cc: Pegional Qirectér, Bureau of Réc]amatio}i’_'(w/é. encl.)

~ JETurner/ch

B >
— <s— :
———o— s e

- n - @S i A B = — T — =" o ot = o—
" - e d

o @ermees e e i s tea® L
- — e - et RIT e )

. - - . ™ - - P
- . N S e ey camemm = ot O n -
. - - . - IARECL
e . =




ATTACHMENT 7

PCFFA-90, Page 41



e =

A UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICITOR
WASHINGTON, D.C. 20240

pEC 7 1973
{emorandun
To: | Assistant Secretary, Land and Water Resources
Fraas Solicitor
Subject: Prcposed Contract with Grasslands Water District

A guestion has teen raised whether the Department may amend its contract
with the Grasslands Water District in the Central Valley Project (CVP)
to provide that, in critically dry years, the District be accorded
equal priority with agricultural contractors. The District is usually
delivered 50,000 acre-feet of water primarily for waterfowl management,
under the terms of the Act of August 27, 1954, Pub. L. No. 83-674,

68 Stat. 879, 16 U.S.C. § 635d, et seq., which was recently amended

by the Fish and Wildlife Improvement Act of 1978, Pub. L. No. 95-616,
92 stat. 3115,

The quection is whether equal prinrity is consistent with the eppliczui-
CVr authorizations which establish general categories of priorities

for CVP ocerations, as follows: (1) river regulation, improvement

of navigation, and flccd control; (2) irrigation and "domestic uses;”
(3) pcwer; and (1) fish and wildlife and "other beneficial

uses.”l/

The 1954 Act provides that the "entire Central Valley Project" thereto-
fore authorized and reauthorized, "is hereby reauthorized and declared
to be for the purposes set forth in said acts, and also for the use

of the waters thereof for fish and wildlife purposes, subject to such
priorities as are applicable {under previous authorizations].” OCne of
my predecessors held that the express reference to the use of waters
£or Bish aod wildlife in the 1954 Act is "simply a mere defirizive
specification® ©f “other beneficial uses® which were an authorized
£roj Ject purpose (and lowest priority) ever since the 1937 reautnoriza-
tion of the projact. See 50 Stat, 844, 850; Opinion by Acting Solicitor
armstrong, "Allocations for fish and wildlue conservation on Central
Yalley PL‘O]’-‘Ct," tov., 15, 1954, p. 3. The Solicitor went on to point
out: "The conditicn in [section 1 of] Public Law 674 that the use

1/ See Pub, L. Mo. 75-392, 50 Stat. 844 (Aug. 26, 1937),
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of such waters for wildlife conservation purposes shall be subject
to such priorities as are applicable under prior authorizations also
is simply a specific recognition by the Congress of the existence
of the priorities originally specified."

I agree with and reaffirm this opinion. It does not, however, directly
address the question here presented. For the same reason, the provisions
of section 6 of the 1954 Act, which authorized contracts to supply CVP
water to certain wildlife areas on an "if and when available” basis,

begs the question presented here of how much water can be made "available"
by the Secretary under general CVP priorities. As noted above, the

1954 2Act was amended in 1978, but in a way not relevant here,

A narrow, technical reading of the CVP statutory priorities might
suggest that in every situation throughout the CVP deficiencies shared
equally by irrigation and fish and wildlife are unlawful; in other
words, to require that a higher priority must be totally satisfied
before a lower one can be met. I am unaware of any legislative
history of CVP statutory authorities which supports such a theory.

The Secretary has never applied the priorities or operated the project
that way. Rather, the allocation of relative shortages or benefits
among priorities in any specific situation has been regarded as a dis-
cretionary matter within the Secretary's judgment.

For exanmple, this kind of narrow interpretation — placing total
emphasis on flood control (the highest priority) -—— would reduce water
storage in reservoirs for irrigation. Maximizing flood protection would
dictate that reservoirs be kept nearly empty certain times of the year
in the event massive precipitation and runoff occurred. Operation

that way would limit storage of water for irrigation and other uses later
in the year. But reservoirs are not operated to wring every conceivable
bit of flood storage capability out of the storage space; instead,

they are operated according to Corps of Engineers criteria which

strike a reasonable balance between the need for stored water and

the remote possibility of huge storms.

To give a specific example, the Folsom Reservoir on the American

River above Sacramento is not sufficient, in the judgment of the Corps

of Engineers and the Bureau, to protect Sacramento from the worst con- .
ceivable flood (the so-called "standard project flood"). »2dditional o
- flocd control is one justification for the proposed Auburn dam, author- ..
ized to be built upstream from Folsom.  Yet Folsom reservoir is mot, in ~
advance of completion of the Auburn dam, kept at its lowest possible

storage level in the spring even though additional protection from ‘/\!\

e,
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an unexpected, and highly improbable, standard project flood (estimated
to occur once every thousand years) might be obtamed if it were.2/

To take amt:her e&anple, many CVE. contracts provxde that municipal

and industrial uses are:cut.in critically dry years. after drrigation
is cut, even though irrigation and “"domestic uses® are re of equal statu-
tory priority. To.take.athird, more immediate exaap}e, Ain the 1976-77

- drought:.Grasslands ‘was delivered water on an:.equal priority with

o mmzc:.pal ‘and industrial users, and ahead of. migabors, because of

' very ser:.ous threat to migr.ahoty mterfowl.

: eperatmg a huge, multi—purpose project hke the CVP 1s a oomplicawd
undertaking, :which precludes. .applying the opder ofipriorities in any
individual situation din- an absolute; infilexible way. Rather, the Bureau
has: strived to- cdordinate-disparate.functions: in a-way which serves .
them all in the: project as.a whole, whilemamta;nmgabalam:ewhlch
fairly reflects the authorized priorities of purposes - The fact that .
Congress has typically provided, in adding new features. to the project,
thatthenewfeat\messhallbeintegratedmtotheoverallptoject :
. reinforces this view:that: it is the p:o;ect as-a whole, which supplies
' the context i:'or applying the stat:utory pvwrl.ues;. _/

- On occasion the Oongress has specifically l:mited the Secretary s
discretion in meeting. the general:CVPpriqrities. For example, in
authorizing the Trinity River Division of the CVP in 1955, Qongress
specifically provided that in~basin flows (in excess of a statutorily
prescribed minimum) determined by the Secretary to be necessary to '
meet in<basin needstake precedence over needs to be served by out-of- -
basin diversion. See Pub. L. No. 84-386, §2. In that case, Oongress' :

R L

2/ While Oongress specifically provided that the Auburn Project be
operated for flood control in accordance with Corps of mgmeers
criteria, 43 U.S.C. § 616bbb, Congress made no such direction in
the Eblscm authonzation. See 58 Stat. 900.

: 3/ See' eoSo' Pﬂb. L. l‘b. 84"386, 69 State 713 (Aug 12' 1955)
(Trinity River Division authoriZation);: §.2; 43U,S.C...§ 616bbb; Pub,
L. No. 89-161, 79-Stat. 615 (Sept..2,: -1965) (2uburn-Folsom South Unit
authorization), § 2.. The Auburn-Folsom South provisien-is typical,
providing in pertinent' part that the umit be "integrated.and coordi-
nated, from both a financial and an operational standpaint, with the
operation of other features of the Central Valley project . . . in such
manner as will effectuate the fullest, most beneficial, and most
economic utilization of the water resources hereby made available.*

43 U.S.C. § 6l6bbb.
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usual :direction that the Trinity River Division be integrated into the

overall CVP, set forth at the beginning of section 2, is expressly

- modified by and made ‘subject to the isos that: follow: g:wmg specific
-idlrect:.on to the Secretary regardmg m-basm needs.

: Applymg the gener‘al statutory pmorltles in the context of the project
as‘a‘fthole ‘accords both with past practice and Congress'- intent. fThe

pr:.orﬁ.tles :have meaning in the sense that it would be improper for
the Skcretary to devoté: most CVP-stored water primarily to power pro-
duction or fish and wildlife protection while shorting other purposes’
S of a: iugher priority. - The record shows:that the vastbulk of the CVP

* y1e1d of nearly 8 million acre-feet is devoted to'irrigation and other
~uses of a higher: statutory ‘plane ;than fish and wildlife protection.

' qhus the' statutory priorities-are fairly being met, even:if they have
not: slavishly @ictated every individual -decision in .the:thousands

of - operating. judgments that must be made in a pro;)ect thls large

and ?Jﬂ'llplex. A . -

i,

T v

-In shér.‘t, ‘the’ congressmnal priorl.tl.es misst not be appl:.ed in the
context of a’ single contract or:a isingle:small facet of.an enommous
project, but from the perspective of project operation as a whole.

" - Forthis reason, it is plain that the: Grasslands contract is con-

s:.stent with the statutbry pnontiesg

. . v

o

;. .

- -

(sgd) I:eo Krulitz
" soucrroa |
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