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From: John Herrick <jherrlaw@aol.com>

Sent: Friday, July 25, 2014 9:15 AM

To: bdcp.comments@noaa.gov

Subject: South Delta Water Agency Comments to BDCP EIR/S

Attachments: SDWA Comments Final.pdf; Exhibit 1 Weber Foundation Studies.pdf; Exhibit 2 Part

One.pdf

Attached are the South Delta Water Agency Comments to the BBCP EIR/S. Due to the size of the Comments and
Attachments, multiple e-mails will be sent to you today.

Dayle Daniels, Secretary to
JOHN HERRICK, Esq.
4255 Pacific Avenue, Ste. 2
Stockton, CA 95207

(209) 956-0150 ph

(209) 956-0154 fax

CONFIDENTIALITY NOTICE: This electronic message is intended to be viewed only by the individual or entity to whom it
is addressed. It may contain information that is privileged, confidential and exempt from disclosure under applicable law.
Any dissemination, distribution or copying of this communication is strictly prohibited without our prior permission. If the
reader of this message is not the intended recipient, or the employee or agent responsible for delivering the message to
the intended recipient, or if you have received this communication in error, please notify us immediately by return e-mail
and delete the original message and any copies of it from your computer system.
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Ryan Wulff, NMFS
July 25,2014
Page - 8 -

certainly cannot avoid a CEQA or NEPA analysis of conditions it has repeatedly stated will
occur.

5. Water Quality (other than South Delta).

The 2009 Delta Reform Act calls for achievement of two co-equal goals, including
measures to improve water quality (e.g., CWC Section 85302(d}(3) and 85302(e)(5)). However
the BDCP does not even try to accomplish the goal of improved water quality. For a large
number of water quality constituents, the EIR/S discloses increased levels but simply labels them
“significant and unavoidable.” For example, the EIR/S discloses adverse impacts on chloride
and bromide concentrations and other water quality constituents. (See, e.g., BDCP EIR/EIS
pages 8-407 and 8-425). These worsening water quality parameters could be easily addressed by
changes in Delta outflow. Rather than do this, BDCP reduces Delta outflows during dry periods
instead of increasing them. Since such additional outflow would affect storage and modeling,
BDCP ignores this as an alternative to the proposed project, instead choosing a project that will
adversely affect water quality. This intentional limitation on the alternatives analysis is
insufficient and defective under CEQA and NEPA.

Under CEQA and NEPA, acceptable and effective mitigation measures must be
considered and adopted if reasonable and feasible. The BDCP EIR/S fails to do this (e.g., WQ-5,
WQ-7, WQ-11 and WQ-18) but rather states “the effectiveness of (increased flows) to result in
feasible measures for reducing water quality effects is uncertain.” There is nothing uncertain
about whether more water (increased flows) will lower the concentration of various pollutants or
constituents in Delta waters; physics trumps confusion. Rather than conduct the required
analysis and evaluation, the EIR/S only proposes to “Conduct additional evaluation and modeling
of increased EC (salinity} levels following initial operations of CM1” (Mitigation measure
WQl11la (EIR/EIS page 8-427)). This means that BDCP has chosen to undertake a project that
will worsen Delta water quality, build the facilities of that project first and only afterwards
conduct additional studies to see if dilution/more flows will address the problems. Clearly,
BDCP wants to secure the new intakes and twin tunnels regardless of Delta water quality or the
mandates of CWC Section 85302(d)(3) and 85302(e)(5). This indicates that the proponents fully
understand that what they seek to do is to maximize exports at the expense of Delta water quality
and other Delta beneficial uses.

o. Injury to Legal User of Water.

One part of the permitting necessary for BDCP will/must be done by the SWRCB. That
Board will have to consider the proposed change in point of diversion for the new north Delta
intakes. However, in order to approve such a change in point of diversion, the SWRCB must
apply and make findings under Water Code Sections 1700 et. seq. which include:

Section 1702. Before permission to make such a change is
granted the petitioner shall establish, to the satisfaction of the
board, and it shall find, that the change will not operate to the
injury of any legal user of the water involved.

Since the BDCP EIR/S contains numerous “significant and unavoidable” impacts related
to deteriorated water quality (resulting from the project), the SWRCB would have to find that
worsening Delta water quality “will not injure any legal user of water.” Clearly such a finding is
impossible given the current SWRCB Water Quality Objectives for the Protection of Beneficial
Uses set forth in its D-1641. As an example, BDCP proposes to relocate the Emmaton
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