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From: Jon Rubin <Jjon.Rubin@sidmwa.org>

Sent: Tuesday, July 29, 2014 2:26 PM

To: BDCP.COMMENTS@NOAA.GOV

Cc Craig Manson (cmanson@westlandswater.org); Ren_Lohoefener@fws.gov; William W.
Stelle (will stelle@noaa.gov) (will.stelle@noaa.gov); Bonham, Chuck@Wildlife; Murillo,
D@USBR; Cowin, Mark@DWR; Beck, Jim; jduerig@zone7water.com;
bgoldie@valleywater.org; jkightiinger@mwdh2o.com

Subject: Draft Bay Delta Conservation Plan and Associated Draft Environmental Impact
Report/Environmental Impact Statement

Attachments: Comments of SLDMWA and WWD on Draft BDCP and Draft EIR_S (7 29 14).pdf

Mr. Wulff:

The San Luis & Delta-Mendota Water Authority and Westlands Water District attach a singie
document that includes a comment letter and attachments. The index and DVD referenced in
Attachment 4 have not been including in this electronic transmission. Hard copies of the letter and
“attachments, including the index and DVD, will be hand delivered to you this afternoon.

Jon D. Rubin, General Counsel



400 Capitol Mall, 27th Floor
Sacramento, CA 95814
(916) 321-4519 (office)
(916) 205-5758 (cell)
Jon.Rubin@SLDMWA.Org

To ensure compliance with requirements imposed by the IRS, we inform you that any federal tax
advice contained in this communication (including any attachments) is not intended or written to be
used, and cannot be used, for purposes of (i) avoiding penalties under the Internal Revenue Code, or
(i) promoting, marketing or recommending to another party any transaction or tax-related matter
addressed herein.

STATEMENT OF CONFIDENTIALITY & DISCLAIMER: The information contained in this email
message is attorney privileged and confidential, intended only for the use of the individual or entity
named above. If the reader of this message is not the intended recipient, you are hereby notified that
any dissemination, distribution or copy of this email is strictly prohibited. If you have received this
email in error, please notify us immediately by replying and delete the message. Thank you.
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July 29, 2014

By EmaAiL AND HAND DELIVERY

Bay Delta Conservation Plan Comments

Ryan Wulff, National Marine Fisheries Service
650 Capitol Mall, Suite 5-100

Sacramento, CA 95814
BDCP.COMMENTS@NOAA.GOV

Mr. Wulff:

The San Luis & Delta-Mendota Water Authority and Westlands Water District
(collectively the “Participating CVP Public Water Agencies”) support the efforts to develop the
Bay Delta Conservation Plan (“BDCP”) and Environmental Impact Report and Environmental
Impact Statement (“EIR/S”) and commit to continued collaboration toward finalizing these
important documents. The extraordinary efforts of the California Department of Water
Resources (“DWR”), California Department of Fish and Wildlife (“Cal. DFW”), United States
Bureau of Reclamation (“Reclamation”), United States Fish and Wildlife (“USFWS”), and
National Marine Fisheries Service (“NMFS”) to prepare these documents will help to ensure
California’s continued prosperity and environmental health into the 21% Century. The State’s
Water Action Plan adopts a comprehensive approach to meeting the critical, future water
needs of both the economy and the environment. But, importantly, the timely and successful
implementation of the BDCP will provide the essential infrastructure and management strategy
that are necessary to make the fulfillment of those needs possible.

At the outset, the Participating CVP Public Water Agencies commend DWR for preparing
the thorough Draft BDCP. Without action, the widespread, devastating adverse impacts caused
by insufficient water supplies will continue to be suffered by the communities served by the
Participating CVP Public Water Agencies, including those with significant minority and low-
income populations. Also, without action, the health of the San Francisco Bay/Sacramento-San
Joaquin River Delta (“Bay-Delta”) ecosystem will continue to decline. Simply put, a
comprehensive, integrated approach, like that described in the Draft BDCP and analyzed in the
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Draft EIR/S, is an important step towards replacement of the current, failing water supply and
environmental management strategies.

The BDCP is a multi-species conservation plan that proposes a comprehensive set of
solutions at the scale of the landscape, natural communities and individual species. The BDCP’s
extensive series of conservation measures will ensure that the BDCP, to the maximum extent
practicable, minimizes and mitigates potential take of protected species, as well as other
covered species, and will not appreciably reduce the likelihood of their survival and recovery.
The BDCP will also provide for the conservation of those species. While providing those
protections and benefits to the covered species, the BDCP will enable projects that restore and
protect water supply — provide water supplies at least to those levels projected under State
Water Resources Control Board Decision 1641 (“D-1641"), if not more, and up to full contract
amounts when hydrology ailows, in addition to water available to the Participating CVP Public
Water Agencies under transfer and exchange agreements (collectively “transfer and exchange
water”) or available from Reclamation, pursuant to section 215 of the Reclamation Reform Act
of October 12, 1982 (Public Law 97-293), as non-storable or unmanageable flood flows of short
duration (“Section 215 water”).

The Draft BDCP is consistent with and responsive to what the California State Water
Resources Control Board concluded in its 2010 Flow Criteria Report: “Best available science
supports that it is important to directly address the negative effects of other stressors, including
habitat, water quality, and invasive species, that contribute to higher demands for water to
protect public trust resources. The flow criteria highlight the continued need for the BDCP to
develop an integrated set of solutions and to implement non flow measures to protect public
trust resources.” (2010 Flow Criteria Report, p. 4.)

the Delta Vision Program and the Delta Reform Act, both of which recommend simultaneously:
(1) restoring a healthy ecosystem in part through creating large areas of habitats within the
Delta, and (2) improving the quantity and reliability of water supply to meet the needs for
reasonable and beneficial use in part through new and improved infrastructure. (See, e.g.,
Delta Vision, Blue Ribbon Task Force, Our Vision for the California Delta, pp. 12, 14; Wat. Code,
§§ 85302, 85304.)

The result — the Draft BDCP presents a plan that will benefit water supply and the health
of the Bay-Delta. Its actions exceed the criteria for issuance of permits under the federal
Endangered Species Act (“ESA”) and the California Natural Community Conservation Planning
Act (“NCCPA”). Likewise, the Draft EIR/S thoroughly considers and adequately addresses the
potential environmental concerns, as required and in satisfaction of the California
Environmental Quality Act (“CEQA”) and the National Environmental Protection Act (“NEPA”).
For those reasons as well as others described herein and in the attached focused comments,
the Participating CVP Public Water Agencies are proud to support the lead agencies’

! The Participating CVP Public Water Agencies incorporate into this letter by this reference the focused comments
in Exhibit 2, attached hereto.
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development of the thorough and rigorous Draft BDCP and Draft EIR/S, as the next step in
implementing a solution to this complex issue, and look forward to continuing to work to
finalize these important documents. Below, the Participating CVP Public Water Agencies
summarize the critical need to move forward on the BDCP and the thorough manner in which
the Draft EIR/S takes a full and hard look at the environmental consequences.

The Planning Process For The Draft BDCP And Draft EIR/S Includes A Goal Of Advancing Projects
That Restore And Protect Water Supply

The BDCP is critical to address the long-term decline in the quantity and reliability of
CVP water supplied to the Participating CVP Public Water Agencies, as well as many others.
From the time Reclamation began delivering water to the Participating CVP Public Water
Agencies in 1952 until 1989, Reclamation delivered in every year the full amount allowed under
contracts, except during the critically dry 1977. However, over the past twenty-five plus years,
more than 3.0 million acre-feet of CVP water has been reprioritized each year from municipal,
industrial, and agricultural needs to actions intended to benefit fish and wildlife. By 2006, the
quantity and reliability of CVP water had been significantly eroded for Westlands and other
agricultural water service contractors located south of the Delta (within the membership of the
San Luis & Delta-Mendota Water Authority), and, to a lesser degree, for the members of the
Water Authority that are municipal and industrial water service contractors, San Joaquin River
Exchange Contractors, and wildlife refuges.

The data are stark. As reflected in the following graph, for example, not only has there
been significant reductions in the quantity of water available, but the amount of water
aliocated by Reclamation to agricultural water service contractors has become unrelated to the
amount of water Reclamation is able to appropriate to storage, and the allocation
unpredictably changes during the year from initial allocation in February to final allocation in
May.

2 The 2014 drought has and will likely continue to produce information that further demonstrates the harm caused
by water shortages and the benefits of efforts that restore and protect ecosystem health and water supplies,
benefits not only for the Participating CVP Public Water Agencies but for many others.
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The economic, social and environmental effects resulting from reduced quantity and reliability
of CVP water have been extraordinary. And yet, those harmful effects have not produced any
measureable improvement in the population levels of fish or wildlife.

In recognition of the need to avoid further irreparable harm to the communities, farms,
and businesses served by the Participating CVP Public Water Agencies, as well as others, and to
improve the ecological health of the Bay-Delta, the CEQA and NEPA lead agencies — DWR,
Reclamation, USFWS, and NMFS — established, as the fundamental purpose of the BDCP, to
make physical and operational improvements in the Bay-Delta necessary to restore and protect
ecosystem health, water supplies of the SWP and CVP, and water quality within a stable
regulatory framework. (Draft EIR/S, pp. 2-2, 2-5.) The benchmark to measure whether the
BDCP will restore and protect water supplies was set in 2006, when those agencies, as well as
other federal, state, and local agencies, including the Participating CVP Public Water Agencies,
along with non-governmental organizations, executed the planning agreement for the BDCP
(“BDCP Planning Agreement”). (BDCP Planning Agreement, § 3.) At that time, the Participating
CVP Public Water Agencies made clear, and those that signed the BDCP Planning Agreement
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agreed, that to meet the purpose of the BDCP, the BDCP must allow for actions that provide
water supplies at least to those levels projected under D-1641, if not more, and up to full
contract amounts when hydrology allows. The full contract amounts require Reclamation to
appropriate for the benefit of the Participating CVP Public Water Agencies, or those they
represent, approximately 3.3 million acre-feet of water. Under D-1641, their contract
allocations under average hydrology were approximately 75% for the agricultural water service
contractors, 95% for municipal and industrial water service contractors, 100% for San Joaquin
River Exchange Contractors and 100% for wildlife refuges. Those allocations require
Reclamation to appropriate approximately 2.9 million acre-feet of water. The range from 2.9
(reduced per D-1641) to 3.3 (full contract) million acre-feet is in addition to transfer and
exchange water and Section 215 water. The Draft BDCP and Draft EIR/S fully consider
alternatives that would meet those water supply goals and the environmental goals, thus
achieving the BDCP’s fundamental purpose.

Inaction Will Have Widespread, Devastagting Impacts On_ Communities Served By The
Participating CVP Public Water Agencies, Including Those With Significant Minority And Low-
Income Populations, And On The Environment

Failure to act will have devastating consequences. Communities served by the
Participating CVP Public Water Agencies, including those with significant minority and low-
income populations, are suffering disproportionately from chronic water supply shortages and
the resulting lack of water supply reliability. The reductions in the quantity and reliability of
water have also inhibited the government’s ability to act fully in the public’s greatest interest.
Those impacts are discussed in the Draft BDCP and Draft EIR/S, particularly in Chapter 16 —
Socioeconomics and Chapter 28 — Environmental Justice. The Final EIR/S should maintain, if not
strengthen, its consideration of impacts, in those Chapters and others, to the areas served by
the Participating CVP Public Water Agencies.

in 2012, Dr. David Sunding presented to the State Water Resources Control Board
information concerning the economic impact of changes in water supply. He concluded that
the cost from reductions in CVP and SWP water conveyed through the Delta amounted to
$1,400,000,000 for every 100,000 acre-feet of water lost to urban sectors and $300,000 for
every 100,000 acre-feet of water lost to agricultural sectors. (Sunding, Modeling the Economic
Impact of Changes in Delta Water Supplies (2012).)

More recently, academic research by Auffhammer, Foreman and Sunding (2014) report
that, in 2009, water deliveries from the CVP were only 10% and deliveries from the SWP were
40%. The authors conclude that 9,100 jobs were lost in 2009 relative to 2005 (a year of full
irrigation supplies) as a result of reduced water deliveries. Crop fallowing in these same
counties in 2009 (again relative to 2005) totaled approximately 240,000 acres.

Reduced water supply and reliability within the areas served by the Participating CVP
Public Water Agencies have had socioeconomic and environmental impacts, including:

1. Reduced employee hours, lost wages and jobs, loss of tax revenue to fund
municipal services such as fire and police protection, and the resulting reduction
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in staffing at the local government level, thereby contributing to family
disruption and dislocation;

2. Adverse impacts to local schools from the relocation of farming-dependent
families, lost school revenues, and additional social costs for schools, food
shortages and increased demand for public services such as food banks, and an
increased incidence of crime;

3. Loss of crops, including the destruction of permanent crops, which increases the
amount of fallowed land that diminishes air quality due to dust and particulate
matter;

4. Increased groundwater pumping, resulting in decreased water quality and

impacts to crops from increased soil salinity, groundwater overdraft resulting in
land subsidence and associated impacts to infrastructure, increased energy
demand related to pumping and associated environmental impacts, and
depletion of groundwater reserves.

Those significant adverse impacts, as well as other related impacts, are discussed under the No
Project/No Action Alternatives. Those impacts, as well as other related impacts, are also
discussed under the Action Alternatives. To reasonably minimize and mitigate for those
impacts, the restoration and protection of the water supply for the Participating CVP Public
Water Agencies, as outlined in this comment letter, is necessary.

Decades Of Study And Activities Within The Bay-Delta Support A Conservation Plan Developed
Around Dual Conveyance :

The framework proposed by the BDCP is the result of years of study and consideration
of alternative water supply and environmental management strategies. More recently and
prior to the BDCP, efforts to improve California’s water supply conveyed through and the
ecological health of the Bay-Delta were focused under the CalFed program. Approved in 2000,
the CalFed program provided a 30-year, multi-staged plan that was intended to allow state and
federal agencies to make more informed decisions on projects to improve water supply and
protect the Delta. The CalFed program was founded on a “through-Deita approach” — an
approach that relied exclusively on the CVP and SWP continuing to use natural channels to
convey water from the Sacramento River watershed to areas south of the Delta. (CalFed ROD,
p. 48.) However, even at the time the CalFed program was developed, the twenty-five state
and federal participating agencies recognized that an alternative, isolated conveyance might
have allowed the CalFed program to “technically perform better.” (CalFed ROD, p. 27.)
However, the agencies decided against development of the CalFed program with isolated
conveyance at that time but acknowledged: “If the Program purposes cannot be fully achieved
with the actions proposed in the Preferred Program Alternative, additional actions including an
isolated conveyance facility will need to be considered in the future.” (/d.)

In 2006, as the CalFed program was ending its first stage, the CalFed program staff
began assessing CalFed program effectiveness. (See CalFed 10-Year Action Plan; CALFED End of

Cover Letter Page 6 of 58



Stage 1 Report.) The CalFed program staff believed there was a heightened need for the
assessment because of:

1. The continued decline of populations of certain Bay-Delta fish species;
2. The continued conflict over CVP and SWP operations;
3. Research conducted since the 1989 Loma Prieta earthquake, the 2004 Upper

Jones Tract levee failure, the 2005 Hurricane Katrina and its impact on levees
and the subsequent impact to both communities and the environment, and the
results of the Delta Risk Management Strategy, which increased the concern
over the aging levee system within the Delta; and

e 14

4, Then-new scientific studies that suggested climate change would likely alter the
landscape and hydrology of the Bay-Delta.

The assessment led the CalFed program staff, as well as others, to conclude that sufficient
justification existed to consider alternatives to the through-Delta conveyance approach. (See
Draft CalFed End of Stage 1 Staff Report, p.i.)

The Decision To Develop A Conservation Plan With Dual Conveyance Achieves The Planning Goal
Of Restoring And Protecting Water Supply, Water Quality, And Ecosystem Health Within A
Stable Requlatory Framework

Following the CalFed assessment and starting with a July 28, 2006 memorandum of
agreement (“2006 MOA”), federal, state, and local agencies initiated the effort to develop the
BDCP. As explained in the 2006 MOA, the need for the BDCP resulted, in part, from changes in
the CalFed program. (2006 MOA, p. 1.) By October 2006, those federal, state, and local
agencies, including the Participating CVP Public Water Agencies, were joined by non-
governmental organizations in executing the planning agreement for the BDCP. The BDCP
Planning Agreement, as subsequently amended, provides the architecture for the planning
process, explaining in part that a planning goal for the BDCP is to “[a]llow for projects to
proceed that restore and protect water supply, water quality, and ecosystem health within a
stable regulatory framework.” (BDCP Planning Agreement, § 3.)

In November 2007, the Steering Committee formed to guide development of the BDCP
agreed that “the most promising approach for achieving the BDCP conservation and water
supply goals involves a conveyance system with ... a new point (or points) of diversion in the
north Delta on the Sacramento River and an isolated conveyance facility around the Delta.”
(The Bay Delta Conservation Plan: Points of Agreement for Continuing into the Planning
Process, p. 3.) That point of agreement was reinforced by the Delta Vision Program, which
recommended new facilities for conveyance, (Delta Vision, Blue Ribbon Task Force, Our Vision
for the California Delta, pp. 12, 14) and the Delta Reform Act, which in part made it State policy
to “improve the water conveyance system.” (Wat. Code, § 85020.)

Over the next six years, the BDCP planning process continued. DWR, Reclamation,
USFWS, NMFS, and Cal. DFW recognized the significant public interest in the BDCP, the
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complexity of the planning process, and the volume of information likely needed to support the
Draft BDCP and Draft EIR/S. Accordingly, during the planning process, they collectively held
more than 600 public meetings and stakeholder briefings. They published more than 3,000
documents, including a working draft BDCP, administrative drafts of the BDCP and EIR/S,
posting all of them online, and solicited and considered input from interested parties and
independent scientists. All of these actions facilitated and continue to facilitate public access,
improved scientific analyses, greater government transparency, and better understanding by
decision-makers and the public of the BDCP and its effects.

In October 2013, the BDCP planning process reached an important milestone, when the
Participating CVP Public Water Agencies, Zone 7 of the Alameda County Flood Control and
Water Conservation District, Kern County Water Agency, the Metropolitan Water District of
Southern California, and the Santa Clara Valley Water District, (collectively the “Public Water
Agencies”), along with DWR, applied to the USFWS and NMFS for incidental take permits under
section 10 of the federal ESA and to Cal. DFW for an incidental take permit under the NCCPA.
The Draft BDCP, including its draft Implementing Agreement, and the Draft EIR/S provide the
necessary foundation for decisions by USFWS, NMFS, and Cal. DFW to permit and for DWR and
Reclamation, along with the Public Water Agencies, to implement the BDCP.

The Draft BDCP And Draft EIR/S Allows For Projects That Restore And Protect Ecosystem Health,
Water Supplies Of The SWP And CVP, And Water Quality

There are many reasons why the Draft BDCP and Draft EIR/S meet the core legal
requirements, several of which we highlight in our Focused Comments attached to this letter.
in particular:

The Draft EIR/S Considers A Range Of Alternatives That Is Reasonable, Particularly When
Considered In The Context Of California’s Long History Of Water Planning And
Development

The Draft EIR/S analyzes a range of alternatives necessary to permit a reasonabie choice
and to foster meaningful public participation and informed decision-making.  DWR,
Reclamation, USFWS, and NMFS began with fifteen Action Alternatives and the No
Action/Project Alternatives. Those alternatives were identified after considering approximately
3,000 comments received during the scoping process. Through a three-stage screening
process, DWR, Reclamation, USFWS, and NMFS (1) eliminated from detailed analysis those
alternatives that were not likely to achieve the CEQA objectives or NEPA purpose and need, and
(2) maintained those alternatives that (a) were most likely to avoid or substantially lessen
expected significant environmental effects and address significant issues, and (b) were most
likely technically and economically feasible/practical. As a result of that screening, DWR,
Reclamation, USFWS, and NMFS subjected to detailed analysis nine Action Alternatives and the
No Action/No Project Alternatives. Those alternatives represent a reasonable range, as they
differ in physical conveyance facility infrastructure/improvements, the locations of facilities,
diversion capacities, operational criteria for water supply facilities, and the acreage of habitats
that would be restored or enhanced.
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As described in Appendix 3A to the Draft EIR/S, history supports the reasonableness of
the range. For more than fifty years, DWR, Reclamation, USFWS, NMFS, and Cal. DFW have
considered how best to restore and protect ecosystem health, water supplies of the SWP and
CVP, and water quality. Most recently, DWR, Reclamation, USFWS, NMFS, and Cal. DFW
evaluated hundreds of alternatives through the CalFed and Delta Vision programs. Through the
CalFed Program, the twenty-five state and federal participating agencies considered one
hundred alternatives intended to improve conditions for fisheries, water supply, water quality,
land use, and flood protection. (See, e.g., CALFED Programmatic Record of Decision,
Attachment 1, pp. 124-125; CalFed EIS/EIR, Common Responses, pp. 20-33.) Consideration of
those alternatives, as discussed above, informed the Draft BDCP and Draft EIR/S. Likewise, the
Delta Vision Program, initiated by then-Governor Arnold Schwarzenegger, identified a strategy
for managing the Bay- Delta as a sustainable ecosystem that would continue to support
environmental and economic functions that are critical to the people of California. After two
years of consideration, the Delta Vision Program concluded that “Existing Delta water
conveyance systems are inadequate and must be improved.” (Delta Vision, Blue Ribbon Task
Force, Our Vision for the California Delta, p. 12.) It recommended, in part, “[a]n assessment of
a dual conveyance system as the preferred direction, focused on understanding the optimal
combination of through-Delta and isolated facility improvements.” (/d. at p. 14.)

The Use Of Science In The Draft BDCP And Draft EIR/S Is Appropriate: Existing Scientific
Uncertainties Are Consistent With All Management Decisions And Conservation Plans

The Draft BDCP and Draft EIR/S include scientific analyses that support a CEQA
project/NEPA action that will restore and protect water supplies, while providing
environmental benefits. The Draft BDCP relies upon extensive scientific study and analysis of
the Bay-Delta compiled over multiple decades, including new and ongoing research. To ensure
a thorough scientific foundation, the Draft BDCP reflects substantial input from independent
scientific advisors, who provided input throughout the planning process. Six BDCP independent
Science Advisory Panels provided reports that were used to inform development of the BDCP.

The scientific foundation for the BDCP includes a level of uncertainty. This uncertainty,
however, does not weaken the ability of the USFWS, NMFS, and Cal. DFW to permit, and DWR
and Reclamation, along with the Public Water Agencies, to implement the BDCP. Natural
Community Conservation Plans and Habitat Conservation Plans are developed notwithstanding
many uncertainties due, in part, to the difficulty in trying to understand complex biological and
physical interactions in constantly changing natural and human environments. Indeed,
uncertainty is the backdrop against which all decision-making must occur.

The Draft BDCP, like all Natural Community Conservation Plans and Habitat
Conservation Plans, manages the risk due to scientific uncertainty. The Draft BDCP does so by
departing from past regulatory approaches that relied almost exclusively on iterative
adjustments to the operations of the SWP and the CVP, and instead relying on a robust
investment in conservation measures which address ecological functions and processes at a
broad landscape scale. As recommended by multiple federal and state agencies, the Draft
BDCP proposes fundamental, systemic, long-term physical changes to the Bay-Delta, including
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substantial alterations to water conveyance infrastructure and water management regimes;
extensive restoration of natural communities; and measures specifically designed to offset
ecological stressors on covered species. It does so by being designed to improve the
understanding of the ecological systems, allowing adjustments in covered activities, associated
federal actions, and the conservation strategy through an “Adaptive Management” framework.
In addition, it includes provisions that address changed conditions and unforeseen
circumstances. Critically, the Draft BDCP, through its draft implementation agreement,
encourages investments that serve the needs of people, by providing DWR, Reclamation, and
the Public Water Agencies with assurances that they will not be obligated to provide land,
water, and financial resources beyond the obligations they assume.

Conclusion

The Participating CVP Public Water Agencies appreciate the time and effort invested in
developing the Draft BDCP and Draft EIR/S. For all of the reasons expressed in this letter, we
encourage USFWS, NMFS, and Cal. DFW to permit and DWR and Reclamation, along with the
Public Water Agencies, to implement the BDCP to provide the intended benefits to the Bay-
Delta ecosystem and in a manner that restores and protects water supplies at least to those
levels projected under D-1641, if not more, and up to full contract amounts when hydrology
allows, in addition to water supplies available to the Participating CVP Public Water Agencies
under transfer and exchange agreements (collectively “transfer and exchange water”) or
available from Reclamation, pursuant to section 215 of the Reclamation Reform Act of October
12, 1982 (Public Law 97-293), as non-storable or unmanageable flood flows of short duration
(“Section 215 water”).

Thank you in advance for your consideration of these comments on the Draft BDCP,
including its Implementation Agreement, and the Draft EIR/S.

AR AT %«wé/@?/«\

Daniel Nelson Thomas W. Birmingham
Executive Director General Manager

San Luis & Delta-Mendota Westlands Water District
Water Authority

Attachment 1 — Descriptions of the SLDMWA and WWD
Attachment 2 — Focused Comments

Attachment 3 — References Cited

Attachment 4 — Document Index and Library
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cc: By electronic mail, without index and DVD referenced in Attachment 4, to:
Chuck Bonham
Mark Cowin
Ren Lohoefener
David Murillo
William Stelle
lim Beck
Jill Duerig
Beau Goldie
Jeff Kightlinger
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Attachment 1: Descriptions Of SLDMWA And WWD

The San Luis & Delta-Mendota Water Authority The Water Authority was formed in 1992 as a
joint powers authority and consists of 28 member agencies, 26 of which contract with the
United States for supply of water from the federal Central Valley Project. The Water
Authority’s member agencies collectively hold contracts with the United States for the delivery
of approximately 3.3 million acre-feet of CVP water. The Water Authority member agencies
are: Banta-Carbona Irrigation District; Broadview Water District; Byron Bethany Irrigation
District (CVPSA); Central California Irrigation District; City of Tracy; Del Puerto Water District;
Eagle Field Water District; Firebaugh Canal Water District; Fresno Slough Water District;
Grassland Water District; Henry Miller Reclamation District #2131; James Irrigation District;
Laguna Water District; Mercy Springs Water District; Oro Loma Water District; Pacheco Water
District; Panoche Water District; Patterson Irrigation District; Pleasant Valley Water District;
Reclamation District 1606; San Benito County Water District; San Luis Water District; Santa
Clara Valley Water District; Tranquillity Irrigation District; Turner Island Water District; West
Side Irrigation District; West Stanislaus lrrigation District; Westlands Water District. CVP water
provided to the Water Authority’s member agencies is currently conveyed through the Delta
and used within areas of San Joaquin, Stanislaus, Merced, Fresno, Kings, San Benito, and Santa
Clara Counties, California. The CVP water supports approximately 1.2 million acres of
agricultural land, as well as more than 100,000 acres of managed wetlands, private and public,
in California’s Central Valley. The Water Authority’s member agencies also use CVP water to
serve more than 1 million people in the Silicon Valley and the Central Valley. In addition, the
Water Authority is responsible for operating facilities of the CVP, including the C.W. “Bill” Jones
Pumping Plant. The Water Authority has applied for incidental take permits, under the federal
Endangered Species Act and California Natural Community Conservation Planning Act, based on
the Draft BDCP and Draft EIR/S, and thus has a vital interest in the BDCP and the EIR/S.

Westlands Water District: Westlands is a member agency of the Water Authority. Westlands is
a California water district formed pursuant to California Water Code sections 34000 et seq.
Westlands holds vested contractual water rights to receive water from Reclamation, through
the San Luis Unit of the CVP, for distribution and consumption within areas of Fresno and Kings
Counties. Westlands’ total contractual entitlement for CVP water under this contract is 1.15
million acre-feet per year. In addition, Westlands holds 45,383 acre-feet of water entitlement
in the form of contract assignments from other Water Authority member agencies. Most of
Westlands’ CVP water supply is used for irrigation. Westlands encompasses approximately
600,000 acres, including some of the most productive agricultural lands in the world.
Westlands has applied for incidental take permits, under the federal Endangered Species Acts
and California Natural Community Conservation Planning Act, based on the Draft BDCP and
Draft EIR/S, and thus has a vital interest in the BDCP and the EIR/S.
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Attachment 2

Focused Comments of the San Luis & Delta-Mendota Water Authority and Westlands Water
District on the Draft Bay Delta Conservation Plan and Draft Environmental Impact

Report/Statement

in this attachment, the San Luis & Delta-Mendota Water Authority and Westlands Water
District (collectively the “Participating CVP Public Water Agencies”) provide focused comments

on nine areas.

%

They are:

The Legal Framework Of The Bay Delta Conservation Plan And Its Environmental
impact Report/Statement

The CEQA Objectives And NEPA Purpose And Need Statements Appropriately
Reflect The Necessity For The BDCP To Improve The CVP Delivery Capability At
Least To Those Levels Projected Under State Water Resources Control Board
Decision 1641, If Not More, And Up To Full Contract Amounts, Subject To
Hydrologic And Other Conditions, And In Addition To Transfer, Exchange And 215
Water

The Public Trust Doctrine Is Not Simply A Surrogate For Fish And Wildlife
Resource Interests, But Rather Requires A Sophisticated Balance of Competing
Values That The BDCP Successfully Achieves

The Draft EIR/S Considers A Reasonable Range Of Alternatives
The Draft EIR/S Properly Considers Potential Climate Change impacts

The Final BDCP And Final EIR/S Should Address The Differences In Relative
Scientific Certainty Regarding Increased Outflow And Habitat Improvement
Actions

Adaptive Management Is An Appropriate And Well-Established Tool To Monitor
And Adapt Implementation Of The BDCP

The Draft BDCP And Draft EIR/S Apply A Comprehensive Approach To Address A
Suite Of Environmental Stressors Affecting The Bay-Delta Ecosystem

The California Legislature Required The Delta Plan To Conform To The BDCP
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I The Legal Framework Of The Bay Delta Conservation Plan And Its Environmental
Impact Report/Statement

The California Department of Water Resources (“DWR”} is preparing the Bay Delta
Conservation Plan (“BDCP”), and DWR, as CEQA lead agency, and United State Bureau of
Reclamation (“Reclamation”), United States Fish and Wildlife Service (“USFWS”), and
Department of Commerce, National Marine Fisheries Service (“NMFS”), as NEPA co-lead
agencies, are preparing the Environmental Impact Report/Statement (“EIR/S”). Their efforts
seek a durable solution to the multiple challenges facing the water users dependent on State
Water Project (“SWP”) and Central Valley Project {(“CVP”) water and the environment. To
implement the solution, compliance with the Natural Community Conservation Planning Act
(“NCCPA”), the Endangered Species Act (“ESA”), the California Environmental Quality Act
(“CEQA”), and the National Environmental Policy Act (“NEPA”), among other laws, is required.

A. The California Natural Community Conservation Planning Act

The NCCPA provides a mechanism to allow the California Department of Fish & Wildlife
(“Cal. DFW”) to authorize incidental take of species protected under the California Endangered
Species Act {“CESA”). The primary objective of the natural community conservation plan
(“NCCP”) program is to implement, through NCCPs, ecosystem-based strategies to conserve
natural communities while accommodating compatible use of resources. (Fish & G. Code, §
2801.) The program seeks to anticipate and prevent controversies associated with species
protection by focusing on the long-term stability of wildlife and plant communities and
including key interests in the process. (See, e.g, Fish & G. Code, § 2801, subd. (d).) An NCCP
inciudes, among other things:

1. Activities to be covered by the conservation plan;

2. Measures that will minimize and mitigate for the environmental effects of
covered activities and will provide for the conservation and management of
covered species and their habitats;

3. Likely effects of implementing actions described in the plan on species and their
habitats; and

4. Funding sources sufficient to implement the conservation plan.

To approve an NCCP and issue permits in accordance with the NCCPA, Cal. DFW must
make findings that the plan provides protection of habitat, natural communities and species
diversity at a landscape or ecosystem level, and that conservation measures in the plan area
provide for the conservation of species. (Fish & G. Code, § 2820.) Cal. DFW bases such findings,
in part, on the proposed plan’s integration of adaptive management supported by a monitoring
program, and a timeframe for implementation of conservation measures along with provisions
that ensure adequate funding.

The NCCPA authorizes the Cal. DFW to provide assurances to participants in an NCCP.
Specifically, section 2820 of the California Fish and Game Code provides: “The [D]epartment
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may provide assurances for plan participants commensurate with long-term conservation
assurances and associated implementation measures.” (Fish & G. Code, § 2820(f).)

B. The Endangered Species Act

Section 10 of the ESA provides for the “incidental take” of listed species under the ESA,
allowing the “Secretary [of USFWS or Department of Commerce to] permit ... any taking
otherwise prohibited by section 1538(a)(1)(B) ... if such taking is incidental to, and not the
purpose of, the carrying out of an otherwise lawful activity.” (16 U.S.C. § 1539(a)(1)(B).) In
order to be granted an incidental take permit (“ITP”), the applicant must “submit[] to the
Secretary a conservation plan[.]” (16 U.S.C. § 1539(a){2)(A).) The conservation plan called for
and envisioned in section 10 is a habitat conservation plan (“HCP”). The ESA allows the
Secretary to issue an ITP for the incidental take of listed species if he or she concludes with
respect to the HCP that:

1. The HCP will minimize the impacts of the taking to the maximum extent
practicable;

2. The applicant insures that adequate funding for the plan will be provided; and

3. The taking will not reduce the likelihood of the survival and recovery of the listed
species in the wild. (16 U.S.C. § 1539(a)(2)(B){ii)-(iv).)

Section 10 permits include “assurances.” In exchange for the commitment to
implement the HCP, these assurances provide that “no additional land use restrictions or
financial compensation will be required of the permit holder with respect to species covered by
the permit[.}” (63 Fed.Reg. 8859 (Feb. 23, 1998).) Crucially, such assurances apply only to

PPUROTP |

those species covered in an approved and properly impiemented HCP.

C. The California Environmental Quality Act

The CEQA process is designed to identify and disclose to decision makers and the public
the significant environmental impacts of a proposed project prior to its consideration and
approval. This is accomplished by the preparation of CEQA documents such as environmental
impact reports (“EIR”). “The purpose of an [EIR] is to provide public agencies and the public in
general with detailed information about the effect which a proposed project is likely to have on
the environment; to list ways in which the significant effects of a project might be minimized;
and to indicate alternatives to such a project.” (Pub. Resources Code, § 21061.) Under CEQA,
“[tlhe wisdom of approving .. any development project, a delicate task which requires a
balancing of interests, is necessarily left to the sound discretion of the local officials and their
constituents who are responsibie for such decisions. The law ... simply requires those decisions
to be informed, and therefore balanced.” (Citizens of Goleta Valley v. Board of Supervisors
(1990) 52 Cal.3d 553, 564.) Environmental impact reports provide specific information as to
how a project may affect the environment; they involve the public in the decision-making
process; they provide a means of agency accountability by requiring decision-makers to explain
their balancing of environmental and economic considerations; and they offer general
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proposals for project modification through alternatives or mitigation measures. (Pub.
Resources Code, §§ 21061, 21080.5, subd. (d)(2), 21091, subd. (d)(2).)

CEQA also imposes substantive requirements on the outcome of the environmental
review process. CEQA not only requires detailed analysis and disclosure of significant
environmental effects, but it also requires the lead agency to identify ways to reduce or avoid
environmental harm. The environmental review required under CEQA imposes both procedural
and substantive requirements because a project may not be approved as proposed if feasible
alternatives or mitigation measures can avoid or substantially lessen the project’s significant
environmental impacts. (Pub. Resources Code, § 21002.)

D. The National Environmental Policy Act

NEPA ensures that federal agencies analyze the consequences of proposed major
actions and consider alternatives before making a decision. (42 U.S.C. § 4332(c).) NEPA is
solely a procedural statute. Hence, it does not impose any substantive requirements on
decision-making nor dictate an outcome. (Vermont Yankee Nuclear Power Corp. v. Natural Res.
Def. Council (1978) 435 U.S. 519, 558.) Rather, NEPA merely ensures the decision-maker and
public are informed of an action’s potential impacts. (See Theodore Roosevelt Conservation
P’ship v. Salazar (D.C. Cir. 2011) 616 F.3d 497, 503 [NEPA ensures “a fully informed and well-
considered decision, not necessarily the best decision”].)

The process NEPA provides ensures that “federal agencies take a hard look at the
environmental consequences of their actions.” (Neighbors of Cuddy Mountain v. Alexander (9th
Cir. 2002) 303 F.3d 1059, 1070.) A “hard look” does not mean an “encyclopedic” discussion of
every conceivable issue, 40 C.F.R. § 1502.2(a), but full assessment using a “rule of reason.”

but lead agencies are given broad discretion to determine how much analysis is reasonably
required. (See, e.g., Swanson v. U.S. Forest Service (9th Cir. 1996) 87 F.3d 339, 343 [“we may
not ‘fly-speck’ the document and hold it insufficient on the basis of inconsequential, technical
deficiencies”]; City of Carmel by the Sea v. US Dep’t. of Transp. (9th Cir. 1997) 123 F.3d 1142,
1151 [NEPA “requires a ‘reasonably thorough’ discussion of the environmental consequences in
question, not unanimity of opinion, expert or otherwise ... ‘concerns’ or criticism alone do not
undermine the validity” of an EIS].)?

* “Just as NEPA is not a green Magna Carta, federal judges are not the barons at Runnymede. Because the statute
directs agencies only to ook hard at the environmental effects of their decisions, and not to take one type of
action or another, federal judges correspondingly enforce the statute by ensuring that agencies comply with
NEPA’s procedures, and not by trying to coax agency decisionmakers to reach certain results.” (Citizens Against
Burlington v. Busey (D.C. Cir. 1991) 938 F.2d 190, 194.)
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1. The CEQA Objectives And NEPA Purpose And Need Statements Appropriately Reflect
The Necessity For The BDCP To Improve The CVP Delivery Capability At Least To Those
Levels Projected Under State Water Resources Control Board Decision 1641, If Not
More, And Up To Full Contract Amounts, Subject To Hydrologic And Other Conditions,
And In Addition To Transfer, Exchange And 215 Water

A. The CEQA Objectives And NEPA Purpose And Need Statements Satisfy The Law

The California Environmental Quality Act (“CEQA”) objectives and National
Environmental Policy Act (“NEPA”) purpose and need statements result from similar legal
requirements which serve similar functions. Under CEQA, an environmental impact report
(“EIR”) must contain a “Statement of Objectives.” (See 14 Cal. Code Regs., tit. 14, § 15124,
subd. (b) (“CEQA Guidelines”).} The CEQA Guidelines explain: A clearly written statement of
objectives will help the lead agency develop a reasonable range of alternatives to evaluate in
the EIR and will aid the decision-makers in preparing findings or a statement of overriding
considerations, if necessary. The statement of objectives should include the underlying
purpose of the project. (CEQA Guidelines, § 15124(b)). Likewise, under NEPA, an
environmental impact statement (“EIS”) must include a purpose and need statement that helps
the agency propose alternatives that will begin the process of identifying a reasonable range of
alternatives to be evaluated in detail in the environmental impact statement. (See 40 C.F.R. §
1502.13.) NEPA regulations provide that an environmental impact statement “shall briefly
specify the underlying purpose and need to which the agency is responding in proposing the
alternatives including the proposed action.” (/d.)

Because the Draft EIR/S is a joint CEQA/NEPA document, it contains both “Project
Objectives” under CEQA (Draft EIR/S, § 2.3), and a “Purpose and Need Statement” under NEPA
(Id. at § 2.4.). The California Department of Water Resources (“DWR”) and United States
Bureau of Reclamation (“Reclamation”), as project proponents, have “considerable discretion”
when developing the CEQA objectives and NEPA purpose and need statements.* They are
formulated as a matter of policy. (CEQA Guidelines, § 15124(b).)

One of the CEQA objectives is to “[r]estore and protect the ability of the State Water
Project {“SWP”) and the Central Valley Project (“CVP”) to deliver up to full contract amounts,
when hydrologic conditions result in the availability of sufficient water, consistent with the
requirements of State and federal law and the terms and conditions of water delivery contracts
and other existing applicable agreements.” (Draft EIR/S, p. 2-3.) That objective, as well as all
others, must achieve the underlying, fundamental purpose of the project, which is to “make
physical and operational improvements to the SWP system in the Delta necessary to restore

* See Friends of Southeast’s Future v. Morrison (9th Cir. 1998) 153 F.3d 1059, 1066; see also NW Resource
Information Center v. NMFS (9th Cir. 1995) 56 F.3d 1060,1064 [explaining that an agency must address in detail the
purpose and need for the action and that the purposes of an EIS are to provide decision makers with sufficiently
detailed information to aid in determining whether to proceed with the action]; see also Theodore Roosevelt
Conservation Partnership v. Salazar (D.C. Cir. 2011) 661 F.3d 66 [upholding the Bureau of Land Management’s
purpose and need as reasonably acting upon a project proponent’s proposal for expanded oil and gas
development].
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and protect ecosystem health, water supplies of the SWP and CVP south-of-delta, and water
quality within a stable regulatory framework, consistent with statutory and contractual
obligations.” (Draft EIR/S, p. 2-2.) Consistent with the CEQA objective cited above, including its
fundamental purpose, United States Bureau of Reclamation (“Reclamation”), United States Fish
and Wildlife Service (“USFWS”), and National Marine Fisheries Service (“NMFS”), as NEPA leads,
explained a purpose in preparing the Bay Delta Conservation Plan (“BDCP”) has been to:

Restore and protect the ability of the SWP and CVP to deliver up to full contract
amounts, when hydrologic conditions result in the availability of sufficient water,
consistent with the requirements of state and federal law and the terms and
conditions of water delivery contracts...

(Draft EIR/S, p. 2-4.)

B. The CEQA Project Objectives And The NEPA Purpose And Need Statement Are
Consistent

The Draft EIR/S properly recognizes that the “[NEPA] purpose statement of the
proposed action, and project need ... are consistent with the [CEQA] project objectives.” (Draft
EIR/S, p. 2-4.) Notwithstanding the consistency, the CEQA objectives and NEPA purpose and
need statements contain differences in wording. Specifically, the NEPA purpose and need
statement includes the following sentences that are not included with the CEQA objectives:

The [ ] phrase — restore and protect the ability of the SWP and CVP to deliver up
to full contract amounts — is related to the upper limit of legal CVP and SWP
contractual water amounts and delineates an upper bound for development of
EIR/EIS alternatives, not a target. It is not intended to imply that increased
quantities of water will be delivered under the BDCP. As indicated by the “up to
full contract amounts” phrase, alternatives need not be capable of delivering full
contract amounts on average in order to meet the project purposes.
Alternatives that depict design capacities or operational parameters that would
result in deliveries of less than full contract amounts are consistent with this
purpose.

(Draft EIR/S, p. 2-5.) This language supports the CEQA objective of restoring and protecting
water supplies at least to the levels projected under State Water Resources Control Board
Decision 1641. It makes clear that the NEPA lead agencies consider, as the upper bound for
water availability under CVP contracts, the existing contract entitlements — that the BDCP is not
intended to support — “increased quantities of water”. To the extent one reads ambiguity into
the NEPA purpose and need, the NEPA purpose and need and the CEQA objectives statements
must be read in concert, with statements by the applicants controlling. (See Louisiana Wildlife
Federation v. York (5th Cir. 1985) 761 F.3d 1044, 1048; Greater Yellowstone Coalition v. Flowers
(10th Cir. 2004) 359 F.3d 1257, 1270; City of Bridgeton v. FAA (8th Cir. 2000) 212 F.3d 448, 457-
58; Citizens Against Burlington v. Busey (D.C. Cir. 1991) 938 F.3d 190, 199.)
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C. The Goal To Restore And Protect Supplies Up To Full Contract Amounts Is Appropriately
Balanced By Hydrologic Conditions And Other Limitations

The Draft BDCP and Draft EIR/S have properly and transparently struck a balance
between water supply and the environment. The “contract amounts” are those water supplies
to which the Participating CVP Public Water Agencies are entitled by law under long-established
contracts. The Participating CVP Public Water Agencies do not expect to receive their full
contract amounts every year. The Draft BDCP and Draft EIR/S reflect the CEQA objectives and
NEPA purpose and need of up to full contract amounts. The Participating CVP Public Water
Agencies thus acknowledge that the Draft BDCP and Draft EIR/S do not need to achieve the
maximum contract amounts year in and year out regardless of any other conditions. Rather,
they recognize and the Draft BDCP and the alternatives analyzed in the Draft EIR/S are
tempered by hydrologic conditions.

D. The Restore And Protect Water Supply CEQA Objectives And NEPA Purpose And Need
Must Be Measured Against The Supply Available Under State Water Resources Control
Board Decision 1641, In Addition To Transfer And Exchange Water And 215 Water

By seeking to “restore and protect” water supplies to the Participating CVP Public Water
Agencies, “up to full contract amounts,” the Draft EIR/S has properly framed the CEQA
objectives and NEPA purpose and need. The CEQA objectives and NEPA purpose and need do
not support decreases in water conveyed south of the Delta. They support actions that result in
water supplies at least to those levels projected under State Water Resources Control Board
Decision 1641, if not more, and up to full contract amounts when hydrologic conditions allow,
in addition to water available to the Participating CVP Public Water Agencies under transfer or
exchange agreements (collectively “transfer and exchange water”) or available from
Reclamation, pursuant to section 215 of the Reclamation Reform Act of October 12, 1982
(Public Law 97-293), as non-storable or unmanageable flood flows of short duration (“Section
215 water”). To meet the CEQA objectives and NEPA purpose and need, the BDCP must result
in Reclamation having capability of appropriating from 2.9 {reduced per D-1641) to 3.3 (full
contract) million acre-feet, in addition to transfer and exchange water and water available
under section 215 of the Reclamation Reform Act of October 12, 1982 (Public Law 97-293) as
non-storable or unmanageable flood flows of short duration (“Section 215 water”).

From the time Reclamation began delivering water to the Participating CVP Public Water
Agencies in the 1950s, until the early 1990s, Reclamation delivered in every year — even after
the SWP became operational — the full amount allowed under contracts, except during the
critically dry 1977. However, over the past twenty-five plus years, more than 3.0 million acre-
feet of CVP water have been reprioritized each year from serving municipal, industrial, and
agricultural needs to actions intended to serve fish and wildlife needs. By 2006, the quantity
and reliability of CVP water for the agricultural water service contractors had been significantly
eroded; although, to a much lesser degree, impacts were also felt by the municipal and
industrial water service contractors, exchange contractors, and refuges.
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Communities served by the Participating CVP Public Water Agencies, including those
with large minority and low-income populations, are suffering from chronic water supply
shortages and the resulting lack of water supply reliability. In 2012, Dr. David Sunding
presented to the State Water Resources Control Board information concerning the economic
impact of changes in water supply. After identifying many of the same effects discussed above
and explaining the models used to assess economic impacts, he concluded that the cost from
reductions in CVP and SWP water conveyed through the By-Delta to urban sectors amounted to
$1,400,000,000 for every 100,000 acre-feet of water lost and that such water conveyed to
agricultural sectors amounted to $300,000 for every 100,000 acre-feet of water lost. (Sunding,
Modeling the Economic Impact of Changes in Delta Water Supplies (2012).)

More recently, academic research by Auffhammer, Foreman and Sunding (2014)
examined the relationship between agricuitural employment, cultivated acreage and water
deliveries in counties that depend on water supplies from the Bay-Delta. They constructed a
detailed dataset of water supplies, farm employment, and cultivated acreage in the counties of
the San Joaquin Valley that receive water supplies from the Bay-Delta. They also considered a
set of agricultural counties in California to serve as a “control” set.

The authors report that, in 2009, water deliveries from the CVP were only 10% and
deliveries from the SWP were 40%. The authors conclude that 9,100 jobs were lost in 2009
relative to 2005 (a year of full irrigation supplies) as a result of reduced water deliveries. Crop
fallowing in these same counties in 2009 (again relative to 2005) totaled approximately 240,000
acres. These results indicate that a 222.22 acre-foot reduction in water deliveries results in the
loss of one farm job. Additionally, a reduction of 12.55 acre-feet will result in one acre being
fallowed.

Reduced water supply and reliability within the areas served by the Participating CVP
Public Water Agencies have resulted in:

1. Reduced employee hours, lost wages and jobs, loss of tax revenue to fund
municipal services such as fire and police protection, and the resulting reduction
in staffing at the local government level, thereby contributing to family
disruption and dislocation;

2. Adverse impacts to local schools from the relocation of farming-dependent
families, lost school revenues, and additional social costs for schools, food
shortages and increased demand for public services such as food banks, and an
increased incidence of crime;

3. Loss of crops, including the destruction of permanent crops, which increases the
amount of fallowed land that diminishes air quality due to dust and particulate
matter;

4, Increased groundwater pumping, resulting in decreased water quality and

impacts to crops from increased soil salinity, groundwater overdraft resulting in
fand subsidence and associated impacts to infrastructure, increased energy
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demand related to pumping and associated environmental impacts, and
depletion of groundwater reserves.

The restoration and protection of the water supply for the Participating CVP Public Water
Agencies is necessary to minimize and mitigate for these significant adverse impacts.

The CVP water supply projections referenced above form the benchmark against which
to measure the BDCP — whether it will restore and protect water supplies. The federal, state,
and local agencies, including the Participating CVP Public Water Agencies, along with non-
governmental organizations, that executed the planning agreement for the BDCP established
that benchmark. In the planning agreement, those agencies and organizations agreed that a
BDCP planning goal was to “[a]llow for projects to proceed that restore and protect water
supply, water quality, and ecosystem health within a stable regulatory framework.” (Planning
Agreement, § 3.) As such, to meet its CEQA objective and NEPA purpose and need, the Draft
BDCP must provide and the Draft EIR/S must analyze alternatives that result in water supplies
at least to those levels projected under Decision 1641, if not more, and up to full contract
amounts when hydrologic conditions allow, in addition to water available under transfer and
exchange agreements and available Section 215 water.

The full contract amounts require Reclamation to appropriate for the benefit of the
Participating CVP Public Water Agencies, or those they represent, approximately 3.3 million
acre-feet of water. Under D-1641, their contract allocations under average hydrology were
approximately 75% for the agricultural water service contractors, 95% for municipal and
industrial water service contractors, 100% for San Joaquin River Exchange Contractors, and
100% for wildlife refuges. Those allocations require Reclamation to appropriate approximately
2.9 million acre-feet of water. The range from 2.9 (reduced per D-1641) to 3.3 (full contract)
million acre-feet is in addition to transfer and exchange water and Section 215 water.

Without those supplies delivered reliably, which will likely be the result of no action, the
substantial injuries to the communities served by the Participating CVP Public Water Agencies
will continue.
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Hi. The Public Trust Doctrine Is Not Simply A Surrogate For Fish And Wildlife Resource
interests, But Rather Requires A Sophisticated Balance of Competing Values That The
BDCP Successfully Achieves

Often fish and wildlife are assumed to be the primary, if not sole, interests for
consideration under the public trust doctrine. Such a narrow focus is inconsistent with the law.
As courts and commentators have recognized, the public trust doctrine requires consideration
of other resources and public values including impacts to the farm and agricultural operations
in California. (See, e.g., State Water Resources Control Bd. Cases (2006) 136 Cal. App. 4th 674,
778 [“[A state agency] ha[s] a duty to consider and protect all of the other beneficial uses to be
made of water in the [areal, including ... agricultural uses.”] [emphasis added].) Without ready
and reliable access to water supplies, farmers may be forced to reduce their output — limiting
food production and increasing food prices — and may in some circumstances be required to
withdraw part or all of their lands from agricultural operations. All impacts on public trust
values should be considered when applying the public trust doctrine.

The public trust doctrine, however, does not mandate that a state agency adopt any and
all regulatory measures that might produce some conceivable or hypothetical benefit for
specific elements of the environment. To the contrary, the doctrine holds only that, in
assessing proposed regulatory measures, a state agency must “consider” the potential impacts
of those measures on the environment and must “balance” those impacts against the other
“diverse interests” that bear on the public welfare. (Nat’/ Audubon Soc’y v. Superior Court
(1983) 33 Cal.3d 419, 446-47; see also Ctr. for Biological Diversity, Inc. v. FPL Group, Inc. (2008)
166 Cal.App.4th 1349, 1369 [“[E]nvironmental values are not the only interests that must be
considered. A delicate balancing of [other] conflicting [interests, including] demands for
energy[,] ... must be made.”].) When in the agency’s view the public’s interests would be best
advanced by a particular course of action, notwithstanding any possible environmental risks,
the agency can and should — commensurate with its public trust obligations — adopt that
course.” This core principle is stated in decisions of the California Supreme Court and myriad
other authorities.® This principle is also codified in state statute and the California Constitution,
which directs that in administering resources subject to the public trust state agencies must act
“with a view to the reasonable and beneficial use thereof in the interest of the people and for
the public welfare.” (Cal. Const. art. X, § 2; see also Fish & G. Code, § 1801.)

The Draft BDCP and Draft EIR/S represent an appropriate response to reduced and
unreliable water supply, as a balance against relevant environmental considerations, in accord
with the public trust doctrine. The Draft EIR/S promotes covered activities and associated

3 See Nat’l Audubon, supra, 33 Cal.3d at p. 728; see also id. [“As a matter of practical necessity the state may have
to approve [regulations in the public interest] despite foreseeable harm to public trust uses.”}; Citizens Legal
Enforcement & Restoration v. Connor (S.D. Cal. 2011) 762 F. Supp. 2d 1214, 1229 [“Thie public trust] doctrine
commands only that the public trust be ‘take[n] .... into account’ and only requires protection of that trust when
‘feasible’ ... [in] the agency’s discretion.”] [quoting Nat'l Audubon, 33 Cal.3d at p. 728).

b See, e.g., Nat'l Audubon, supra, 33 Cal.3d at p. 278; Citizens Legal, supra, 762 F. Supp. 2d at p. 1229; see also Jan
S. Stevens, The Public Trust: A Sovereign's Ancient Prerogative Becomes the People's Environmental Right, 14 U.C.
Davis L. Rev. 195, 224 (1980) [“[T]he public trust permits—indeed requires—the balancing of competing uses.”}].
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federal actions that restore and protect water supply while preserving and enhancing the
health of the Bay-Delta for the benefit of fish and wildlife. For example, the Draft BDCP and
Draft EIR/S offer other significant environmental benefits by avoiding the degradation of air
quality associated with fallowed land and the adverse impacts caused by increased
groundwater pumping (such as increased soil salinity, land subsidence, higher energy demand,
and depletion of groundwater reserves). Particularly in light of this, and given that the
potential harms that the BDCP is designed to address are so clear and pronounced, the public
trust doctrine fully supports adoption of the Bay Delta Conservation Plan as a plan that in part
restores and protects water supply.
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Iv. The Draft EIR/S Considers A Reasonable Range Of Alternatives

The Draft EIR/S presents a wide range of alternatives for the Bay Delta Conservation
Plan (“BDCP”), consistent with California Environmental Quality Act (“CEQA”) and National
Environmental Policy Act (“NEPA”) requirements. (Draft EIR/S, Chapter 3.) In total, the Draft
EIR/S evaluates nine integrated alternatives and additional, related sub-alternatives. The Draft
EIR/S also considers the No Project (CEQA)/ No Action (NEPA) alternatives as required by law.

A. The Selection Of Considered Alternatives Complies With CEQA And NEPA

Under CEQA, an environmental impact report (“EIR”) must include a discussion of both
alternatives and mitigation measures so that decision-makers will be provided with adequate
information about the range of options available to reduce or avoid environmental impacts.
(Pub. Resources Code, § 21002; Laurel Heights Improvement Assn. v. Regents (1988) 47 Cal.3d
376, 403.) The EIR must describe a reasonable range of potentially feasible alternatives to the
proposed project that could attain most of the project’s basic objectives while reducing or
avoiding any of its significant effects. (CEQA Guidelines, § 15126.6(a)-(f}).} An environmental
impact report need not, however, present alternatives that are incompatible with fundamental
project objectives. (California Oak Foundation v. Regents (2010) 188 Cal.App.4th 227, 275.)
“There is no ironclad rule governing the nature or scope of the alternatives to be discussed.”
(CEQA Guidelines, § 15126.6(a).) The agency’s alternatives analysis will be upheld as long as
there is a reasonable basis for the choices it has made. (City of Maywood v. Los Angeles Unified
School Dist. (2012) 208 Cal.App.4th 362, 414, 416.)

The CEQA lead agency’s task in preparing a draft environmental impact report is to
identify a range of alternatives that could be found to satisfy basic project objectives while
reducing significant impacts. Alternatives that are not at least “potentially feasible” typically
are excluded at this stage because there is no point in studying alternatives that cannot be
implemented or that will not succeed. (CEQA Guidelines, § 15126.6(a); California Native Plant
Society v. City of Santa Cruz (2009) 177 Cal.App.4th 957, 982; Mira Mar Mobile Community v.
City of Oceanside (2004) 119 Cal.App.4th 477, 489.) None of the factors relevant to a
determination of potential feasibility, taken in isolation, “establishes a fixed limit on the scope
of reasonable alternatives.” (CEQA Guidelines, § 15126.6(f)(1).} A lead agency must weigh and
balance the relevant factors when considering whether an alternative sufficiently appears that
it may be feasible as to merit evaluation in an EIR. (Citizens of Goleta Valley v. Board of
Supervisors (1990) 52 Cal.3d 553, 566; City of Long Beach v. L.A. Unified School Dist. (2009) 176
Cal.App.4th 889, 919.)

Similarly, under NEPA, the lead agency must “study, develop, and describe appropriate
alternatives to recommend courses of action” with respect to a proposed project. (42 US.C. §
4321{2){(E); see also 40 C.F.R. § 1502.1 [lead agency must identify and analyze “reasonable
alternatives” to the proposed project “which would avoid or minimize adverse impacts....”].) In
its guidance to federal agencies, the Council on Environmental Quality (“CEQ”) explains that
“[w]hat constitutes a reasonable range of alternatives depends on the nature of the proposal
and the facts in each case.” (CEQ, Forty Most Asked Questions Concerning CEQ’s National
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Environmental Policy Act Regulations (Mar. 23, 1981) (“Forty Most Asked Questions”) at 1.b.)
Hence, under NEPA, the “nature of the proposal” drives the range of alternatives selected for
analysis in an environmental impact statement (“EIS”). All “[p]roject alternatives derive from
an Environmental Impact Statement’s ‘Purpose and Need’ section,” which defines the goals of
the project. (Carmel-By-the-Sea v. U.S. Dep’t of Transp. (9th Cir. 1997) 123 F.3d 1142, 1155
[“The stated goal of a project necessarily dictates the range of ‘reasonable’ alternatives.”]
[emphasis added]; see also Idaho Conservation League v. Mumma (Sth Cir. 1992) 956 F.2d
1508, 1520 [“the range” of alternatives considered is “dictated by the ‘nature and scope of the
proposed action’”’] [quoting California v. Block (9th Cir. 1982) 690 F.2d 753, 761].)

NEPA lead agencies do not, however, need to review “an infinite number of possible
alternatives.” (CEQ, Forty Most Asked Questions at 1.b.) The selection of appropriate and
reasonable alternatives, as well as the depth of their analysis, is guided by the “rule of reason.”
[Carmel-By-the-Sea, 123 F.3d at 1155.] A lead agency need only consider “reasonable or
feasible” alternatives. (/d. [citing 40 C.F.R. § 1502.14(a)(c)].) By limiting the selection of
alternatives to those that are “appropriate,” “reasonable,” and “feasible” means that, with the
exception of the No Action alternative that must be analyzed by law, considered alternatives

are limited to those that could fulfill the project’s Purpose and Need.’

The Draft EIR/S complies fully with these principles and fosters informed public
participation and informed decision-making, particularly in light of the project objectives that
have been developed over a period of many years and which necessarily dictate the range of
reasonable alternatives to be considered. (See, e.g., In re Bay-Delta Coordinated Proceedings
(2008) 43 Cal.4th 1143.) The fifteen alternatives, in addition to the No Project and No Action
alternatives, analyzed within the Draft EIR/S were the product of a robust scoping and
screening process.?

As summarized in Section 3.2 of the Draft EIR/S, a steering committee that included
representatives from Public Water Agencies, environmental groups, state agencies, and other
stakeholders developed alternative approaches at a conceptual level, settling on four
conservation strategy options. (See Draft EIR/S, p. 3-6.) Appendices 3A and 3G of the Draft
EIR/S describe the scoping processes in extensive detail. In response to the scoping process,
DWR, Reclamation, USFWS, and NMFS received and considered approximately 3,000 comments

" See, e.g., Friends of Southeast’s Future v. Morrison (9th Cir. 1998) 153 F.3d 1059, 1067 [upholding lead agency’s
rejection of alternative “on the ground that it would not meet the purpose and need of the proposed project”];
Seattle Audubon Society v. Moseley {9th Cir. 1996) 80 F.3d 1401, 1404 [lead agencies need not “consider
alternatives that are unlikely to be implemented or those inconsistent with its basic policy objectives”];
Headwaters, Inc. v. Bureau of Land Mgm’t. (9th Cir. 1990) 914 F.2d 1174, 1180 [“Nor must an agency consider
alternatives which are infeasible, ineffective, or inconsistent with the basic policy objectives for the management
of the area.”].

® The screening and scoping process built on the BDCP’s rich historical context, which includes decades of
consideration of how best to convey water to water users across California. This history is recounted in Draft EIR/S
Appendix 1A, and includes the planning and development of the SWP and CVP, as well as the series of laws and
regulations designed to protect and restore environmental resources that shape the way the SWP and CVP are
managed and operated today.
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on the proposed project. (/d. at p. 3-7.) This scoping process produced the 15 potential
alternatives that were subjected to a three-stage screening process. (/d.) Level one identified
those alternatives that may achieve the CEQA objectives and NEPA purpose and need; level two
then eliminated those potential alternatives that failed to avoid or substantially reduce
expected significant environmental impacts; and level three focused on the technical and
economic feasibility of the remaining alternatives while screening out those that could result in
the violation of state and federal law. (/d.) The result of the screening process left nine
alternatives that were subjected to detailed analysis.

Those nine alternatives provide more than a reasonable range of alternatives for the
consideration of decision-makers and the public, with a wide range of diversion capacities,
conveyance alignments, and operating scenarios. Diversion capacity varies significantly
throughout the alternatives, ranging from 3,000 cfs {(Alternative 5) to 15,000 cfs (Alternatives 1,
2, 6, and 9). Several different types of conveyance alignments were included in the nine
alternatives, including pipelines, tunnels, east canals, and west canals. Further, each alternative
adopts one or more operating scenarios (therefore, several alternatives contain sub-
alternatives based on a range of different operating scenarios) that consider a variety of rules
controlling maximum allowable exports, such as permitted or physical limits, import to export
ratios or reservoir storage capacities.

The alternatives presented in the Draft EIR/S certainly meet the legal requirement that
they “foster[] informed decision-making and informed public participation.” (See, e.g,
California v. Block (9th Cir. 1982) 690 F.2d 753, 767.) As the Tenth Circuit has explained,
“[a]gencies may not define a project’s objectives so narrowly as to exclude all alternatives ...
[blut where a private party’s proposal triggers a project, the agency may ‘give substantial
weight to the goals and objectives of that private actor.”” (Biodiversity Conservation Alliance v.
Bureau of Land Management (10th Cir. 2010) 608 F.3d 709, 715.)

The alternatives provide a wide array of options, backed by a detailed explanation of
those options, that allow the lead agencies to make an informed decision and for members of
the public to understand the public process and provide comments. Although no alternative
specifically evaluates a 12,000 cfs-sized conveyance, for example, its effects can be readily
interpreted based on the combinations of size and operations that have been fully evaluated
for both a 9,000 cfs and 15,000 cfs conveyance. Similarly, a range of operations can be
interpreted since the 15,000 cfs and 9,000 cfs conveyances have been combined with different
operations to produce Alternatives 1, 2,and 6, which also have been fully evaluated. Given the
robust range of alternatives, additional alternatives need not be considered simply because
there are still more potential permutations of diversion capacity, conveyance configurations,
operational scenarios, and conservation measures. (Westlands Water Dist. v. U.S. Dept. of the
Interior (9th Cir. 2004) 376 F.3d 853, 871.)

Nonetheless, alternatives with conveyance sized less than 9,000 cfs will result in water
supplies for Participating CVP Public Water Agencies that are below the amounts forecasted
under State Water Resources Control Board Decision 1641. Those alternatives would not meet
the CEQA objective and NEPA purpose and needs. Additionally, for the range of operations
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evaluated, conveyance sizes equal to or greater than 9,000 cfs will (1) provide more
environmentally favorable conditions in Old and Middle Rivers, (2} allow San Luis reservoir to
refill on a more frequent basis, thereby reducing San Luis Reservoir low point concerns, and (3)
allow for placement of intakes less susceptible to the possible impacts of climate change.

Further, conveyance construction activities contemplated by the alternatives would
utilize means and methods that are within the scale and complexity of what has already been
built and what is being constructed in North America and around the globe. Serious
consideration needs to be given to evaluating the merits of the various project delivery
methods as a way to better allocate risks between owner, engineer, and constructor and to
allow construction to potentially complete sooner and/or for less cost. Examples of the
activities contemplated by the alternatives within the scale and complexity of past and existing
projects include;

1. Tunnels: The proposed forty-four foot outside diameter for the tunnel boring
machines are within the capabilities of their manufacturers and within the
management ability of the construction contractors. Based on information
readily available in tunnel industry trade publications, the Participating CVP
Public Agencies found twenty-four tunnel projects requiring thirty-seven boring
machines, having a median outside diameter of forty-nine feet, which is larger
than the forty-four foot proposed for Conservation Measure #1 (“CM1”). In
addition, a number of these projects will have several of these machines working
concurrently, which is similar to what is proposed for CM1.

Shafts: Large diameter, deep shafts to connect the tunnels to the forebays are
comparable in size and depth to those being built by the wastewater industry to
reduce combined sewer overflows. The methods are well understood and are
being applied across the US in Portland and Indianapolis and abroad in the
Thames Tideway.

nNo

3. Forebays: Both of the proposed forebays will utilize conventional earthwork
techniques for both dry and in-water construction that have been commonly
used in levee and embankment dam construction for decades. Recently
completed flood control projects by the Sacramento Area Flood Control Agency
and Three Rivers Levee Improvement Authority are of similar scale and
complexity as what is being proposed for CM1.

4. Intakes & Pumping Plants: The design of each of the proposed 3,000 cfs
screened on-bank intakes is based on the recently completed on-bank intake
structure built on the Sacramento River at Red Bluff CA, which has a 2,500 cfs
capacity.

5. Power delivery: The power requirements of the facilities that are proposed for
construction as well as those that would be permanent are within the capability
of the three electric grid operators located in and adjacent to the Bay-Delta —
Sacramento Municipal Utility District, California Independent System
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Operator/Pacific Gas and Electric, and the Western Area Power Administration.
They can provide adequate points of interconnection to their respective
transmission networks.

For the above stated reasons, as well as others presented in the Draft EIR/S, the
California Department of Water Resources (“DWR”), as lead CEQA agency and the United States
Bureau of Reclamation (“Reclamation”), United States Fish and Wildlife Service (“USFWS”), and
National Marine Fisheries Service (“NMFS”), as NEPA co-lead agencies, are not obligated to
consider alternatives beyond the scope of the CEQA Objectives and NEPA Purpose and Need.’
Here, the range of alternatives meet the requirements of NEPA and satisfy the rule of reason.

B. The Comparison Of Considered Alternatives Complies With CEQA And NEPA

NEPA requires that the proposed action and each of the alternatives be analyzed equally
so that reviewers can compare their relative merits. (40 C.F.R. § 1502.14.) Under CEQA, the
significant effects of alternatives can be evaluated in less detail than the effects of the proposed
project; however, each environmental issue should be considered for each alternative to aliow
for a qualitative comparison of impacts. (CEQA Guidelines, § 15126.6, subd. (d); Kings County
Farm Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 735.) CEQA also calls for a
discussion of which alternative may be considered “environmentally superior,” and to
implement that alternative if feasible.

In considering alternatives, NEPA requires the agency to discuss all factors essential to
the agency decision and discuss how those factors influenced the agency’s final determination.
(40 C.F.R. § 1505.2(b).) The agency must explain, “whether all practicable means to avoid or
minimize environmental harm from the alternative selected have been adopted and if not, why
they were not.” (40 C.F.R. § 1505.2(C).) The preferred alternative is not necessarily the
environmentally superior alternative, however, even if it is found to be feasible (unlike CEQA,
which requires the agency to approve the environmental superior alternative unless it can be
shown to be infeasible). Nothing in NEPA requires that the agency’s preferred alternative must
have the least environmental impact.

in compliance with these requirements, the Draft BDCP and Draft EIR/S provide
extensive discussion and comparison of alternatives that would either reduce the amount of
fake or increase the level of conservation of listed species, and describes in detail whether each
alternative was found to be practicable and meet the BDCP’s goals.

? See Carmel-By-the-Sea, 123 F.3d at 1155; see Laguna Greenbelt, Inc. v. U.S. Dep’t of Transp. (9th Cir. 1997) 42
F.3d 517, 524 [The “range of alternatives that must be considered in the EIS need not extend beyond those
reasonably related to the purpose of the project.”]; Headwaters, inc. v. Bureau of Land Management {9th Cir.
1990) 914 F.2d 1174, 1180 [lead agency is not required to “consider alternatives which are ...inconsistent with the
basic policy objectives” of the project]; In Re Bay-Delta Coordinated Proceedings (2008) 43 Cal.4th 1143 ["an EIR
need not study in detail an alternative that is infeasible or that the lead agency has reasonably determined cannot
achieve the project’s underlying fundamental purpose"l; California Oak Foundation v. Regents (2010) 188
Cal.App.4th 227, 275 [an EIR need not present alternatives that are incompatible with fundamental project
objectives].
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The action alternatives described in the Draft EIR/S represent a combination of water
conveyance configurations, capacities and operational criteria, habitat restoration and
conservation targets, stressor reduction measures, and various avoidance and minimization
measures. Each of the alternatives includes assumed changes in the existing operation of the
State Water Project (“SWP”) and Central Valley Project (“CVP”) in the Bay-Delta to further
protect fish populations and to accommodate new Delta facilities and proposed habitat
restoration. The Draft EIR/S provides substantial information about each alternative and
provides a qualitative comparison of the relative significance of the environmental impacts of
the alternatives. (See, e.g., Draft EIR/S, pp. 3-1 — 3-212; ES-49 — ES-60, ES-61 — ES-132.) An
essential element of compliance with both CEQA and NEPA is to compare alternatives,
providing an analysis that illustrates any meaningful differences between and among the
different alternatives. The analysis comparing the alternatives and associated impacts required
under CEQA and NEPA is provided in the Draft EIR/S as well as in the Draft BDCP itself. (See,
e.g., Draft EIR/S, pp. ES-34 — ES-35, ES-37, ES-49 — ES-60, ES-61 — ES-132, 3-14 — 3-16; Figures 3-
1 — 3-25, 4-3, 31-45 — 31-86.) Key differences in the types and degree of potential effects
between the BDCP alternatives, including the No Action Alternative, are provided by general
resource types or categories. The environmental effects of implementing BDCP alternatives,
any mitigation to reduce significant impacts, and their level of significance after mitigation are
discussed and summarized throughout the documents. (See, e.g., p. ES-49.)
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V. The Draft EIR/S Properly Considers Potential Climate Change Impacts

The Draft EIR/S appropriately addresses the relationship between the BDCP and climate
change. As discussed in the Draft EIR/S under the No Action/ No Project Alternative, the Bay-
Delta will remain subject to increased temperatures, changes in runoff sequences, and
increased salinity intrusion, among other impacts. (Draft EIR/S pp. 29-11 to 29-14; see also
Table 29-1 (chart of potential climate change effects).) The distinction drawn in the Draft EIR/S
between the effects of the Bay Delta Conservation Plan (“BDCP”) and the effects of global
climate change is important in order for readers to appreciate fully that one of the purposes of
the BDCP is to provide resiliency to the impacts of global climate change, serving as a net
benefit to the Bay-Delta ecosystem. From a climate change perspective, the Draft EIR/S
properly provides readers with both the costs of the proposed project (Green House Gas
(“GHG”) emissions) and the benefits (resiliency).

ve

A. GHG Emissions From Construction, Operation, And Maintenance Are Not Significant
Environmental Impacts

The Draft EIR/S provides an extensive explanation of GHG emission estimates related to
the construction, operation, and maintenance of each alternative. (E.g., Draft EIR/S pp. 22-254
to 22-266) (GHG emission estimates for Alternative 4). The National Environmental Policy Act
(“NEPA”), however, only requires an environmental impact statement (“EIS”) to identify
“significant environmental impacts,” (40 C.F.R. § 1502.1) and none of the GHG emissions
approaches a level of significance under NEPA. Rather, as the Draft EIR/S correctly notes, the
direct impacts of GHG emissions from any single project are miniscule in comparison to
worldwide or even statewide GHG emissions. As such, it is nearly impossible to link GHG
emissions from any discrete source, or group of sources, to any particular impact, a fact that
Interior Department guidance has acknowledged and the courts agree.”® Thus, as the identified
emissions cannot possibly be traced to any identifiable impacts in the Bay-Delta ecosystem,
they surely are not significant under NEPA.

Regardiess, the GHG emissions associated with the BDCP are extremely small, and thus
even if one were to assume a proposed alternative’s GHG emissions could be considered a
significant contribution to a cumulative environmental impact, that contribution would be

10 5ee Memo, Office of the Solicitor, Guidance on the Applicability of the Endangered Species Act’s Consultation
Requirements to Proposed Actions Involving the Emission of Greenhouse Gases (Oct. 3, 2008) [based on a review
of “the best scientific and commercial data available,” “[i}t is currently beyond the scope of existing science to
identify a specific source of CO2 emissions and designate it as the cause of specific climate impacts at an exact
location.”}; Washington Environmental Council v. Bellon (9th Cir. 2013) 732 F.3d 1131, 1143 [“there is a natural
disjunction between ... localized injuries and the greenhouse effect” because “once emitted from a specific source”
GHGs “quickly mix and disperse in the global atmosphere and have a long atmospheric lifetime ... there is limited
scientific capability in assessing, detecting, or measuring the relationship between a certain GHG emission source
and localized climate impacts in a given region.”}]; Native Village of Kivalina (Sth Cir. 2012) 696 F.3d 849, 868-869
[impacts from specific GHG emission sources cannot be distinguished from the “vast multitude of emitters
worldwide whose emissions mix quickly, stay in the atmosphere for centuries, and, as a result, are
undifferentiated in the global atmosphere.”]
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reduced below “significant” levels through mitigation measures. (See, e.g., Wetlands Action
Network v. U.S. Army Corps of Engineers (9th Cir. 2000) 222 F.3d 1105, 1121-22 [upholding
Finding of No Significant Impact due to plans for mitigation measures].) The Draft EIR/S has in
fact identified a wide array of mitigation measures to be implemented to reduce and offset the
already limited GHG emissions, ranging from renewable energy purchase agreements to
developing biomass waste digesters. (See id. at 22-257 to 22-260.) These mitigation measures
need only make substantial progress in reducing GHG emissions, not reduce or offset them
completely. (See Friends of Payette v. Horseshoe Bend Hydroelectric Co. (9th Cir. 1993) 988
F.2d 989, 993 [“If significant measures are taken to mitigate the project’s effects, they need not
completely compensate for adverse environmental impacts.”] [internal quotations omitted]
[emphasis in original].)

140~

Likewise under the California Environmental Quality Act (“CEQA”), the lead agency must
analyze (qualitatively or quantitatively) and mitigate a project's potentially significant impacts
related to climate change, such as GHG emissions and energy use. (CEQA Guidelines, §§
15064.4, 15130, subd. (f); App. F.) The emissions from each project constitute an incremental
contribution to the buildup of GHGs in the atmosphere and may have a significant
environmental impact when analyzed on a cumulative basis. (See CEQA Guidelines, §15355,
subd. (b).) The CEQA Guidelines therefore provide that evaluation of the potential significance
of GHG emissions typically should be done as a cumulative impacts analysis. (CEQA Guidelines,
§15130, subd. {f}).) Whether the project’s incremental effects are significant in relation to the
cumulative context of climate change calls for a careful judgment by the lead agency in light of
all the relevant factors. (CEQA Guidelines, §§ 15064, subd. (b), 15064.4.)

The Draft EIR/S considers these issues in detail in Chapter 22 (discussing the extent to
which GHG emissions of alternatives might contribute to elevated GHG concentrations in the
atmosphere), Chapter 29 (discussing how the alternatives affect the resiliency and adaptability
of the Plan area to the effects of climate change), Appendix 29A (discussing the effects of sea-
level rise on tidal flows and salinity), Appendix 29C (discussing climate change and its effects on
reservoir operations and water temperature), Appendix 3E (discussing seismic and climate
change risks associated with existing levee structures and other aspects of the Delta in its
current physical conditions) and Chapter 2 (discussing the impacts of climate change on the
Bay-Delta’s natural communities as part of the description of Existing Conditions). In the Draft
BDCP itself, section 5.2.4 of the Effects Analysis explains how climate change issues were
incorporated into the assessment of the project’s biological impacts. Climate change
implications and assumptions are further detailed in Appendix 2C of the Draft BDCP, and
Appendix 5A of the Draft BDCP provides detailed discussions of the ways in which climate
change is likely to affect the Delta’s aquatic and terrestrial species.

While the Draft BDCP and Draft EIR/S appropriately provide detailed information
regarding existing risks within the Bay-Delta environment and the potential impacts of expected
climate change on the project and resources in the BDCP area, such impacts are distinct from,
and not to be confused with, BDCP impacts. For example, lead agencies must analyze
potentially significant impacts associated with placing projects in hazardous locations, including
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locations potentially affected by climate change. (See CEQA Guidelines, § 15126.2, subd. (a).)
As has been recognized, the anticipated hydrologic changes due to climate change (increased
temperatures and more years of critical dryness, increased water temperatures, changes in
precipitation and runoff patterns, sea level rise, and tidal variations) will constrain and
challenge future water management practices across the state, with or without implementation
of the BDCP. The overall environmental impacts of the project in relation to climate change are
highly beneficial, however, as we discuss in further detail below, because implementation of
the BDCP would improve stability and flexibility in the Bay-Delta as the effects of climate
change increase.

B. The BDCP Will Be Resilient To Climate Change While Providing Substantial Climate
Change Benefits To The Bay-Delta Ecosystem

The Participating CVP Public Water Agencies support the Draft EIR/S analysis of how the
BDCP would be resilient to climate changes, as well as the benefits the BDCP would provide,
including strengthening the resiliency of the Bay-Delta and its ability to adapt to the effects of
climate change. (See generally Draft EIR/S 29-14 to 29-21.) For example, the Draft EIR/S
discusses in detail the expected impacts of climate change in the Bay-Delta without the BDCP.
As outlined in Appendices 3E, 29A, 29B, without the BDCP, the modeling predicts sea level
increases of 6 inches by 2025 and 18 inches by 2060, dramatic changes in runoff sequencing,
and increased salinity intrusion. (Draft EIR/S at 29-15.) As a result of these expected changes in
the Bay-Delta, without the BDCP, aquatic species could be harmed and less water would be
available for agricultural, municipal, and industrial users, resulting in significant economic
consequences. (/d. at 29-15 to 29-16.)

Although no single public works project could possibly counter all of the anticipated
impacts of climate change that are expected to occur regardiess of the BDCP, most of the
alternatives “would provide substantial resiliency and adaptation benefits over the No
Action/No Project alternative....” (/d. at 29-16.) A dual conveyance is a necessary measure to
protect water supplies against the effects of climate change, id., while the proposed
conservation measures will provide substantial relief from the expected stressors of climate
change. As outlined in the Draft EIR/S, the wetlands and habitat restoration projects would
provide great benefits to aquatic species of concern, terrestrial species, and migratory birds
while simultaneously bolstering Delta levee stability and reliability. (/d. at 29-17 to 29-20.) The
Participating CVP Public Water Agencies cannot emphasize enough that failing to proceed with
the proposed project would leave the Bay-Delta ecosystem, and the surrounding communities,
exposed to substantial environmental and economic harm in the coming decades.
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VI The Final BDCP And Final EIR/S Should Address The Differences In Relative Scientific
Certainty Regarding Increased Outfiow And Habitat Improvement Actions

One issue that must be addressed in the Final BDCP and Final EIR/S is the need to assess
fully the actual uncertainty of achieving any demonstrable benefit to fish and wildlife by
increased outflow and, by contrast, to assess more accurately the scientific certainty
demonstrating the tangible and real benefits to fish and wildlife of increased habitat.**

The Final BDCP and Final EIR/S must acknowledge that the science purportedly linking
increased Delta outflow to fish abundance is limited, uncertain, and speculative. As an
example, an independent review panel on Delta Outflows and Related Stressors recently
emphasized the need to disclose uncertainty in the relationships between X2, outflow, and
species abundance to policy makers. (Delta Science Program 2014.) Recent studies do not
identify fall X2 as strongly influencing delta smelit abundance. (Maunder et al. 2011; MacNally
et al. 2010; Thomson et al. 2010; Miller et al. 2012.) Additionally, although some have noted a
correlation between spring outflow and longfin smelt abundance, a recent independent
scientific review has revealed that there is significant uncertainty regarding the asserted
positive correlation between increased outflow and positive population growth. (Delta Science
Program 2014; see Kimmerer 2009; NRC 2010; NRC 2012.)

It is axiomatic that an observed correlation in data does not establish causation. There
remains considerable uncertainty regarding what physical and ecological processes undefrlie the
observed correlations between outflow and species abundance; no mechanism has been
identified. If, as other researchers believe, food availability, environmental conditions outside
the low salinity zone (“LSZ”), or wet hydrology, and not Delta outflow, are the mechanisms
underlying the observed changes in abundance, more spring outflow may not benefit
abundance. Indeed, USFWS has itself acknowledged the effect of nutrients, among other
factors, on longfin smelt abundance.

Outflow has historically been a primary tool for Bay-Delta ecosystem management.
However, there is little evidence that it has been an effective tool for improving or protecting
the health of the Bay-Delta. Consistent with the State Water Resources Control Board’s and
California Environmental Protection Agency’'s recommendations in a 2010 report titled
“Development of Flow Criteria for the Sacramento-San Joaquin Delta Ecosystem,” a more
comprehensive approach to protecting public trust resources is required. (State Water Res.
Control Bd. and Cal. Envtl. Prot. Agency 2010 [also identifying contaminants, water quality
parameters, future habitat restoration measures, water conveyance facilities modification, and
the presence of non-native species as relevant factors].) As such, the Final BDCP and Final EIR/S
should expressly acknowledge the limits in the available scientific data related to effects of
additional outflow. Given the many stressors and changes in the Bay-Delta ecosystem, there is
significant uncertainty about the potential benefits of increased outflow for delta smelt, longfin
smelt, and several other species including white sturgeon and green sturgeon. (Delta Science
Program 2014.) Numerous studies have concluded that more flow is not necessarily the

' This section is not intended to identify all of the factors within the Bay-Delta stressing the ecosystem. Stressors
are discussed in section VIl below.
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solution in highly altered systems. (Poff et al. 1997; Hart and Finelli 1999; Bunn and Arthington
2002; Poff and Zimmerman 2010.) Efficient or targeted use of flow is more likely to attain
specific ecological benefits, particularly when paired with additional actions to address non-
flow stressors.

Whereas the Draft BDCP and Draft EIR/S overstate the certainty of the benefit
associated with increased flow, the drafts simultaneously understate the benefits of habitat
improvements. Although habitat improvement has not historically been a widely used tool in
the Bay-Delta, there is substantial scientific certainty regarding the benefits of habitat
improvements on a moving forward basis. The direct and indirect benefits of large-scale
habitat improvements, like those contemplated in the Draft BDCP and Draft EIR/S, are well-
documented around the globe. (See, e.g., USFWS 2014, 79 Fed.Reg. 37078, 37089, 37095 (June
30, 2014) [documenting benefits of iarge-scale wetland restoration projects like Comprehensive
Everglades Restoration Program, Kissimmee River Restoration Project, and Upper St. Johns
Basin Restoration Project].)

Examples of successful habitat improvements (both locally and nationally) support the
level of habitat improvement discussed in the Draft BDCP and Draft EIR/S. (Hobbs et al., 2012
[Alviso Marsh Complex, South Bay Salt Pond Restoration Program}; Howe et al., 2014 [North
San Francisco Bay Tidal Marsh Channels); Swenson et al, 2003 [Cosumnes River Preserve]; Dahl,
2006 [Upper Mississippi National Wildlife and Fish Refugel; U.S. Fish and Wildlife Service 2014,
79 Fed. Reg. 37078, 37089 [Wetland Reserve Program in Florida, Alabama, Georgia, and South
Carolinal.) The feasibility of large-scale tidal marsh restoration projects is also supported.
(Brand et al. 2012.) Further, there is relative certainty that key covered species, including
longfin smelt, are found in tidal marsh habitat, and that tidal marsh habitats have high
productivity and dense prey resources. (Hobbs et al. 2012; Merz et al., in review; Howe et al.
2014; Wouters and Cabral 2009.)

Moreover, the adaptive management program described in the Draft BDCP and Draft
EIR/S provides opportunities to ensure that specific habitat improvement and conservation
projects would be successful. Adaptive management is a well-established tool for structured
decision-making that provides the ability to address scientific uncertainty and unexpected
developments during project implementation. This structured and adaptive approach to
habitat improvement should clearly be preferred over continuing to send crucial freshwater out
to sea without either achieving success in restoring listed fish species or understanding why
that approach continues to fail.
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VIl.  Adaptive Management Is An Appropriate And Well-Established Tool To Monitor And
Adapt Implementation Of The BDCP

The Draft BDCP sets out a comprehensive conservation strategy designed to restore and
protect ecosystem health, water supply, and water quality within a stable regulatory
framework. An essential element of the Draft BDCP is adaptive management.

The Natural Community Conservation Planning Act (“NCCPA”) requires that a
conservation plan “integrate[] adaptive management strategies.” (Fish & G. Code, §
2820(a)(2).) Under the NCCPA, adaptive management “means to use the results of new
information gathered through the monitoring program of the plan and from other sources to
adjust management strategies and practices to assist in providing for the conservation of
covered species.” (Fish & G. Code, § 2805, subd. (a).) An adaptive management approach is
particularly appropriate for the BDCP, given that the goal of a natural community conservation
plan (“NCCP”) is to provide for the conservation of covered species and habitats through an
approach that protects and restores the functionality of ecosystems. To accomplish this goal,
the NCCPA emphasizes scientific understanding and promotes an adaptive management
approach to conservation.

Adaptive management is a well-established tool authorized and encouraged by law that
will allow the agencies to implement the Bay Delta Conservation Plan (“BDCP”) based on the
best data available at the time, rather than relying on predictions based on uncertain science
that were made long before the project is even constructed. Pursuant to Fish and Game Code
section 703.3, adopted by the Legislature in 2012, resource management decisions of the
California Department of Fish and Wildlife (“Cal. DFW”) should incorporate adaptive
management to the extent possible. Cal. DFW is directed by statute to improve the
management of biological resources over time by incorporating adaptive management
principles and processes, as appropriate, into conservation planning and resource
management. (Fish & G. Code, § 703.3.)

An adaptive management approach is likewise appropriate under the California
Environmental Quality Act (“CEQA”). As noted above, it is a policy of the state to promote and
encourage the use of adaptive management in connection with ecosystem-based conservation
plans (see, e.g., Fish & G. Code, § 703.3), and CEQA is to be applied consistently with state
policy. The comprehensive monitoring and management plan proposed in connection with the
BDCP that adapts to changing scientific knowledge in order to achieve established performance
criteria is consistent with CEQA. (See, e.g.,, CEQA Guidelines, § 15126.4, subd. (a)(1)(B);
Sacramento Old City Association v. City Council (1991) 229 Cal.App.3d 1011.) Under these
circumstances, the requirement that future research and monitoring be conducted concerning
implementation of elements of the plan is not deferring an environmental decision — it is sound
ecological management.

The use of adaptive management in the BDCP is consistent with agency guidance
regarding implementation of the federal Endangered Species Act (“ESA”). As the Habitat
Conservation Plan (“HCP”) Handbook explains “[wlhen significant scientific uncertainty exists, it
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can be addressed through the incorporation and implementation of adaptive management
measures into HCPs.” (USFWS and NMFS, Habitat Conservation Planning Handbook, (1996), p.
3-24; see also Notice of Availability of a Final Addendum to the Handbook for Habitat
Conservation Planning and Incidental Take Permitting Process, 65 Fed.Reg. 35242 (June 1,
2000).) “Adaptive management, if used properly, can provide a reliable means for assessing the
mitigation and minimization strategies outlined in HCPs, producing better ecological
knowledge, and developing appropriate modifications that would improve the mitigation
strategy for the species.” (HCP Handbook, p. 3-25.) Applying these foundational principles to
the BDCP, the lead agencies have wisely chosen to use adaptive management. United States
Department of Interior (“DOI”) guidance identifies two conditions where adaptive management
is best used: (1) “there must be a mandate to take action in the face of uncertainty” and (2)
“there must be the institutional capacity and commitment to undertake and sustain an
adaptive program” including “an institutional stability for long-term measurement and
evaluation of outcomes.” (DOl Technical Guidance, p. 9 [internal quotations omitted].) Both of
these conditions are present here.

Adaptive management is also employed within the construct of the National
Environmental Policy Act (“NEPA”). (See Council on Environmental Quality (“CEQ”) NEPA Task
Force, Modernizing NEPA Implementation at ix (2003) (“Modernizing NEPA implementation”).)
Adaptive management is not a novel approach — but a well-established process that has been
used since the 1970’s to manage scientific uncertainties and improve the implementation of
conservation measures in a complex ecosystem. It provides “a systematic approach for
improving resource management by learning from management outcomes.” (Dep’t of Interior,
Adaptive Management Technical Guide (2009 ed.) (“DOI Technical Guide”) p. 1)

) i

The CEQ, which is charged with issuing regulations and guidance for lead agencies
implementing NEPA, has recommended that agencies use adaptive management tools to
analyze and implement mitigation alternatives. (See Memorandum from Nancy H. Sutley,
Chair, Council on Environmental Quality to Heads of Federal Departments and Agencies,
“Appropriate Use of Mitigation and Monitoring and Clarifying the Appropriate Use of Mitigated
Findings of No Significant Impact” (Jan. 14, 2011), pp. 9-10.) The DOI likewise recommends
using adaptive management where agencies must take action in the face of scientific
uncertainty. (DOI Technical Guide, p. 8.1

The use of adaptive management presumes a certain level of scientific uncertainty in
how ecological systems function. (DOl Technical Guide, p. 4.) This “is not a ‘trial and error’
process,” but an approach that “emphasizes learning while doing.” (/d.) Modeling, monitoring,
and research are vital to learning how an ecosystem functions, while considering whether and
how to implement a mitigation measure proposed in an EIR/S. (/d.) This is very different from

2 several courts have upheld the use of adaptive management under NEPA, rejecting claims that agencies are

prohibited from modifying mitigation measures in the face of new data. (See, e.g., Theodore Roosevelt
Conservation Partnership v. Salazar (D.C. Cir. 2010) 616 F.3d 497; In re Operation of the Missouri River System
Litigation (D. Minn. 2004) 363 F. Supp. 2d 1145; Oregon Natural Resources Council Action v. U.S. Forest Service
{W.D. Wash. 1999) 59 F. Supp. 2d 1085.)
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the traditional “predict, mitigate and implement” environmental management model, which
“does not account for unanticipated changes in environmental conditions, inaccurate
predictions, or subsequent information that might affect the original environmental
protections.” (See Modernizing NEPA Implementation, p. 44; id.) Quite simply, the traditional
approach will not perform well in complex ecosystems where interactions involve scientific
uncertainty. By contrast, adaptive management’'s “model and adapt” approach provides
“flexibility to address unanticipated results of project implementation and to adjust decisions
for practical reasons.” (/d. at p. 46.)

Adaptive management is appropriate for the Draft BDCP and Draft EIR/S. First,
stakeholders agree that the status quo in the Bay-Delta is not working. The complexity of the
Bay-Delta ecosystem, however, means that permitting and implementation decisions will be
made in the face of scientific uncertainty. This uncertainty makes adaptive management more
suitable than the inflexible “predict, mitigate, and implement” model which has already failed
repeatedly. The Public Water Agencies and state agencies are committed to an adaptive
management program that will use new information “to develop and potentially implement
alternative strategies to achieve the biological goals and objectives” of the BDCP. (Draft
Implementing Agreement for the Bay Delta Conservation Plan (“Draft Implementing
Agreement”), p. 29.)

As a result, adaptive management will play a vital role in implementing the BDCP’s goals
and objectives and is necessary to achieve conservation planning goals under the NCCPA and
ESA. The overall complexity of the Bay-Delta and scientific uncertainties involved in restoring
species habitat makes adaptive management highly preferable over the traditional “predict,
mitigate, and implement” environmental management model.

Attachment 2: Focused Comments Page 37 of 58



Vill.  The Draft BDCP And Draft EIR/S Apply A Comprehensive Approach To Address A Suite
Of Environmental Stressors Affecting The Bay-Delta Ecosystem

While the benefits of additional flow are subject to considerable scientific uncertainty,
there is no question that multiple environmental stressors have contributed to the current
degraded state of the Bay-Delta ecosystem and declines in native fish species. The best
available science demonstrates that managing flow alone will not restore the highly degraded
Bay-Delta ecosystem and its at-risk species. The best available science demonstrates that at
least five “other (non-flow-related) stressors” are key factors in the current state of the Bay-
Deita. Three of these stressors are addressed in the Draft BDCP and Draft EIR/S:

1. Changes in the composition of the food web that supports desired fish species;
2. Changes to the physical landscape; and
3. Increased predation by non-native fish species.

The two other stressors fall outside the scope of the Bay Delta Conservation Plan
(“BDCP”): increases in water temperature and reductions in turbidity. For those stressors that
can be controlled within the area covered by the Draft BDCP, the Draft EIR/S appropriately
considers the effects of those stressors, and the BDCP includes more than twenty conservation
measures to address them. For those stressors outside the areas covered by the BDCP, the
Final BDCP and Final EIR/S should better recognize the importance of those stressors and
identify the fact that they fall outside of the BDCP.

A. The Draft BDCP And Draft EIR/S Address Three Of The Five Key Stressors Affecting The
Bay-Delta Ecosystem

Changes in the composition of the food web, changes to the physical landscape, and
increased predation by non-native fish species are three important factors that have impacted
the health of the Bay-Delta. Although they are not impacts of the State Water Project (“SWP”)
or Central Valley Project (“CVP”), they are addressed in the Draft BDCP and analyzed in the
Draft EIR/S, given their importance to the overall health of the Bay-Delta.

1. Changes To The Food Web

Historic and recent changes to the composition of the food web in the Bay-Delta are key
stressors on the ecosystem. There is agreement in the scientific community that the
composition of the food web in the Bay-Delta now differs from that of decades ago. Not only
has food quality changed, but food quantity has also declined; primary productivity and
phytoplankton biomass decreased significantly between 1975 and 1995 and still remain low.
There are a number of possible explanations for the changes. Regardless of the specific causes
of the changes, however, research has established that a strong link exists between food
availability and the growth and survival of fish species. Accordingly, addressing changes in the
food web is a crucial component of the Draft BDCP and the larger effort to improve the health
of the Bay-Delta.
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There have been changes to the composition of the Bay-Delta food web in ways that are
adverse to native species. For example, the dominant phytoplankton species have shifted from
diatoms to less nutritious — and sometimes toxic — algal species (Lehman 2000; Lehman et al.
2005; Lehman et al. 2010; Jassby et al. 2002; Sommer et al. 2007; Glibert et al. 2011; Winder
and Jassby 2010). Primary productivity and phytoplankton biomass in the Bay-Delta are among
the lowest of all estuaries studied (Jassby et al. 2002). The larger calanoid copepods that have
been identified as important prey for delta smelt and longfin smelt are now outnumbered by
smaller cyclopoid copepods. Changes in primary and secondary production (phytoplankton and
zooplankton) have also had significant effects on the abundance and distribution of several
species (Cloern 2001). There is also scientific agreement regarding some of the causes of these
changes to the food web, such as the invasion by the Amur River clam (P. amurensis) in the
past, and changes to the Bay-Delta landscape in the long term (Kimmerer 2006). A number of
other possible explanations for changes to the Bay-Delta food web are discussed in more detail
in a submittal to the State Water Resources Control Board on Bay-Delta Stressors.

Research has established that a strong link exists between food availability and the
growth and survival of fish species. In recent studies focused on the Bay-Delta, researchers
now hypothesize that food quantity and quality are limiting the growth and survival of several
fish species in the Bay-Delta (Winder and Jassby 2010; Rosenfield and Baxter 2007; Slaughter
and Kimmerer 2010; Jassby et al. 2002; Kimmerer et al. 2012; Maunder and Deriso 2011; Miller
et al. 2012). Species abundance and distribution change in response to changing food
resources, including species moving to new locations, declines in total abundances, or changes
in feeding habits (See Orsi et al. 1996; Feyrer et al. 2003; Kimmerer et al. 2000 [noting declines
in species population abundance in response to food limitation]; Feyrer et al. 2003 [noting
change in feeding habits]).

2. Changes To The Bay-Delta’s Physical Landscape

Changes to the Bay-Delta landscape have been extensive and have reduced or
eliminated many of the rearing, spawning, migration, and refuge functions associated with an
unaltered estuary. In the past 160 years, approximately 1,334 miles of levees were constructed
and in-Delta channels were widened, straightened, deepened, connected, and in some
instances gated, which have collectively altered the pattern and extent of diurnal tidal flows.
Most upstream rivers and many of the contributing streams have been modified with dams,
diversions, or other “improvements” that have separated channels from their floodplains,
changing inflow patterns, and reducing sediment and nutrient inputs to the ecosystem. The
extensive changes to the Bay-Delta landscape have reduced, fragmented, and isolated Bay-
Delta habitats. The effects on native species have been substantial. The Draft BDCP attempts
to address some of these effects. Other efforts within the Bay-Delta are attempting to do
more.

Floodplains, wetlands, and riparian habitat ordinarily provide valuable landscape
features that can be used by desired fishes for rearing, spawning, migration, dispersal, and
refuge from predators. For example, several studies support the conclusion that access to
wetlands is important to the success of many of the Bay-Delta’s desired fish species (Moyle et
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al. 1992; Lindberg and Marzuola 1993; Mclvor et al. 1999}, including the delta smelt (Hamilton
and Murphy, in review). Floodplain inundation provides spawning and rearing habitat for fish
that take advantage of the high productivity on the floodplain (Poff et al. 1997; Sommer et al.
2001a, b; Feyrer et al. 2004; Schramm and Eggleton 2006; Grosholz and Gallo 2006). The low-
velocity, shallow, and vegetated conditions of the floodplain serve as a refuge from the fast,
turbid waters of the river during high flows (Sommer et al. 2001a; Jeffres et al. 2008). Juvenile
Chinook salmon also benefit from floodplains as foraging and refuge habitat (Moyle et al. 2007;
Grosholz and Gallo 2006). Physical improvements are needed to restore landscape features
and the functions they provided, in concert with a comprehensive approach addressing causes
of the Bay-Delta’s decline.

3. Increased Predation By Non-Native Fish Species

A growing body of scientific evidence strongly suggests that predation of juvenile
salmonids by the increasing numbers of largemouth bass and other non-native fish species in
the Bay-Delta is a major factor contributing to reduced survival and abundance of Chinook
salmon and Central Valley steelhead. A number of non-native predatory fish inhabit the Bay-
Delta, including largemouth bass, striped bass, and sunfish. In recent years, fishery surveys
have been used to better document the relationship between submerged aquatic vegetation
(e.g., Egeria densa) and non-native predatory fish (Feyrer and Healey 2003; Brown and Michniut
2007; Nobriga and Feyrer 2007; Nobriga et al. 2005). The fishery survey results have shown an
increasing abundance trend in largemouth bass and sunfish over the last three decades. Fish
salvage monitoring at the SWP and CVP export facilities has also shown a substantial increase in
the number of largemouth bass collected in recent years, particularly since the early 1990s
(Nobriga 2009). Although the striped bass population has fluctuated in abundance over the
past several decades, the increase in predatory fish abundance in the Bay-Delta appears to be
primarily largemouth bass and sunfish.

The increasing non-native bass and sunfish abundance trend has contributed to a
change in the Bay-Delta fish community’s species composition. During surveys in 1981-1982
native fish comprised 18 percent of the fish collected. In recent years, the relative contribution
of native fish to the Bay-Delta community has declined to approximately four percent, as
reflected in surveys in 2009-2010.

It is well documented that larger bass prey primarily on cray fish and small fish (Conrad
et al. 2010a), including salmonids. Largemouth and other bass represent a significant source of
predation mortality for many of the forage fish inhabiting the Bay-Delta (e.g., juvenile Chinook
salmon and steelhead, smelt, shad, and others). Predation mortality by striped bass and
largemouth bass has been identified as a major factor reducing the survival of juvenile salmon
and steethead entering Clifton Court Forebay (Gingras 1997; Clark et al. 2009), at fish salvage
release sites (Miranda et al. 2010), and at other locations within the Central Valley rivers and
Bay-Delta such as the Head of Old River (Bowen et al. 2009, Bowen and Bark 2010). There is
mounting scientific evidence that over the past decade predation mortality by non-native fish
has become a major factor adversely impacting the survival and abundance of juvenile Chinook
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salmon and other native fish in the Bay-Delta. The Draft BDCP attempts to address the need to
reduce predation.

B. Two Stressors Fall Qutside Of The Draft BDCP And Draft EIR/S, But Should Be Recognized
In The Final Documents

The Draft BDCP does not and cannot address two important stressors: in-Delta water
temperature and turbidity. The Final BDCP and EIR/S should recognize these stressors — as they
further demonstrate that regulating outflow alone cannot restore the health of the ecosystem.

1. Changes in Temperature

Water temperatures have warmed and are anticipated to continue to warm. Although
annual trends in water temperature have not been observed in recent decades, significant
changes in average monthly temperatures have been observed between 1983 and 2007 (Jassby
2008b). Moreover, researchers report that climate change is expected to result in further
increases in water temperature in the estuary. (Cloern et al. 2011; Wagner et al. 2011.) Water
temperature changes are important because the success of desirable and undesirable species
can be highly temperature-dependent (Jassby 2008b; Nalewajko and Murphy 2001; Swanson et
al. 2000). Specific examples of species of concern within the estuary at various points in the life
cycles include salmonids (Myrick and Cech 2011), the Sacramento splittail (Moyle et al. 2004),
and the delta smelt (Bennett 2005).

Temperature changes can have myriad adverse effects. A potentially serious effect on
water temperature could result from a decrease in the cold water pool of upstream reservoirs
as the snowmelt contribution to runoff declines (Cloern et al. 2011) or if reservoir storage is
drawn down too low. Areas experiencing thermal maxima at or above lethal ranges for native
species, such as delta smelt, may increase. Additionally, increased temperature could adversely
affect aquatic invertebrates and alter wetland plant communities resulting in changes to
available carbon.

Water temperatures provide an important constraint on ecological function, including
effects on aquatic invertebrates (Vannote and Sweeney 1980) and effects on fish spawning
(Myrick and Cech 2011), swimming performance (Myrick and Cech 2000), metabolism (Myrick
and Cech 2011), and mortality (Parker et al. 2011). The biological implications of climate
change effects on water temperatures may be profound, including increasing risk of extinction
of native species and increasing dominance of nonnative species.

Water temperatures in the Bay-Delta are primarily driven by atmospheric influences,
although thermal dispersion also influences water temperatures, and bathymetric features can
influence site-specific water temperatures. Reservoir releases are unable to affect water
temperatures in the Bay-Delta during the warmer summer and fall seasons when cooler water
temperatures are most needed. A comprehensive look at the entire estuary must be taken to
address the future health of the Bay-Delta in light of anticipated temperature changes. The
Final BDCP and Final EIR/S should better recognize the importance of temperature in the
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context of all the stressors on the ecosystem, and the inability of the BDCP to address that
factor.

2. Changes In Turbidity

Another important stressor is turbidity. Turbidity is a physical characteristic of water
and is an expression of the optical property that causes light to be scattered and absorbed by
particles and molecules rather than transmitted in straight lines through a water sample. it is
caused by suspended matter or impurities that interfere with the clarity of the water.
Monitoring by the California Department of Fish and Wildlife {(“Cal. DFW”) and Interagency
Ecological Program (“IEP”) in the Bay-Delta over the past 35 years have documented trends of
increased water clarity (Moyle and Bennett 2008), reduced turbidity (Schoellhamer 2011), and

estuarine waters in the Bay-Delta has coincided with the decline in abundance of the Bay-
Delta’s desired fishes.

The changes in water clarity have significant implications for several Bay-Delta fish
species, with particular significance for delta smelt. Clearer water with abundant submerged
aquatic vegetation favors centrarchid fishes and is less desirable habitat for delta smelt (Moyle
and Bennett 2008). Turbidity appears to be a critical factor for delta smelt larval feeding,
providing better contrast between prey and their background, enabling larval predators to
better locate their prey (Boehloert and Morgan 1985 in Lindberg et al. 2000). The physical
components of “green” or turbid water rather than chemical properties of algal filtrate that
contribute to turbidity appear to be important (Lindberg et al. 2000). Reservoirs on the major
tributaries have reduced sediment input to the Bay-Delta and the sediment transport capacity
of channels below these reservoirs decreases over time as the channels become incised and
armored. While suspended sediment concentrations in the Bay-Delta rise following significant
rainfall, releases from upstream reservoirs (i.e., increased inflow) are not an effective means of
delivering suspended sediment to the Bay-Delta. Accordingly, the Draft BDCP does not and
cannot manage turbidity of water in the Bay-Delta. The Final BDCP and Final EIR/S should
better recognize the importance of turbidity as well as the inability of the BDCP to address that
factor.
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IX. The California Legislature Required The Delta Plan To Conform To The BDCP

When the California Legislature enacted the 2009 Delta Reform Act (“DRA”), it expected
the Bay Delta Conservation Plan (“BDCP”) to be completed prior to the adoption of the Delta
Plan. Consequently, the Delta Plan was viewed as a supplement to the BDCP, with the Delta
Plan conforming to the BDCP. As evidence of this legislative intent and confirmation that the
assumed timing was for the Delta Plan to follow the BDCP, see Wat. Code, § 85057.5 subd.
(b)(7)(B), which states that “[a]ny project for which notice of approval or determination is filed
on or after the date on which the final Bay Delta Conservation Plan becomes effective, and
before the date on which the Delta Plan becomes effective, is not a covered action but shall be
consistent with the Bay Delta Conservation Plan.” (Wat. Code, § 85057.5, subd.
(b}(7)(B)[emphasis added].)

The Delta Stewardship Council (“DSC”) reads the DRA similarly. The attachment to the
DSC’s June 24, 2014 Draft EIR/S comment letter includes the following opening sentences under
the heading “Delta Plan and Delta Reform Act Consistency”:

The Delta Reform Act requires that the BDCP shall be incorporated into the Delta
Plan if it meets the Act’s requirements. Thus, the Delta Plan may need to be
revised if and when the BDCP is incorporated into it to eliminate any
inconsistencies between BDCP and the Delta Plan.

As a result, the Delta Plan will be revised if necessary to be consistent with the BDCP, and hence
by definition, all actions undertaken pursuant to the BDCP would be consistent with the Delta
Plan.
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Attachment 4
Document Index & Library™

The San Luis & Delta-Mendota Water Authority and Westlands Water District, to
facilitate consideration of the comments, provide the enclosed index of reference documents
and DVD containing electronic copies of the cited documents. To view the listed reference
documents, please click on the document title within the Excel spreadsheet and the hyper-
linked document will appear. If any of the hyper-links do not appear to be working or there are
any other issues viewing a reference document, please contact us.

** The Administrative Procedure Act (“APA”) governs a court’s review of an agency’s compliance with the National
Environmental Policy Act. In Def. of Animals, Dreamcatcher Wild Horse & Burro Sanctuary v. U.S. Dep't of Interior
{Sth Cir. 2014) 751 F.3d 1054, 1061. Judicial review of an agency action under the Administrative Procedure Act is
based on the whole administrative record, which includes everything that was before the agency pertaining to the
merits of its decision. 5 U.S.C. § 706; Portland Audubon Soc'y v. Endangered Species Committee (9th Cir.1993) 984
F.2d 1534, 1548; Thompson v. United States Dep't of Labor (9th Cir.1589) 885 F.2d 551, 555-56. “The whole
administrative record, therefore, consists of all documents and materials directly or indirectly considered by
agency decision-makers.” Thompson, 885 F.2d at 555 (emphasis in original} (internal citations and quotation marks
omitted). “The whole record is not necessarily those documents that the agency has compiled and submitted as
the administrative record; the court must look to all the evidence that was before the decision-making body.”
Public Power Council v. Johnson (9th Cir.1982) 674 F.2d 791, 794 (internal citations and quotations marks
omitted); see Env’t and Natural Res. Div., U.S. Dept. of Justice, Guidance to Federal Agencies on Compiling the
Administrative Record (1999) at 3 (federal agencies should include in the administrative record “all documents and
materials prepared, reviewed, or received by agency personnel and used by or available to the decision-maker,
even though the final decision-maker did not actually review or know about the documents and materials”)
(emphasis added); see also 40 C.F.R. § 1503.4 (an agency preparing a final environmental impact statement has
the duty to assess, consider, and respond to all comments).

The administrative record for proceedings under the California Environmental Quality Act {“CEQA”) must include,
but is not limited to “[a]ll written evidence or correspondence submitted to, or transferred from, the respondent
public agency with respect to compliance with this division or with respect to the project.” Cal. Pub. Res. Code §
21167.6(e). A certified record in an action challenging the sufficiency of an EIS/EIR under CEQA is supposed to
include all public comments and supporting documentation. Cal. Pub. Resources Code, § 21167.6, (e){6)-(8), (10)-
(11).)
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