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Sacramento, CA 95814

RE: 11/18/08 BOARD MEETING Bay-Delta Strategic Workplan
Madam Chair:

These comments on the above-referenced agenda ltem are
being submitted on behalf of the San Joaquin River Group
Authority (5JRGA). The SCRGA has on several occasions provided
recommendations to the SWRCB or the fopics and proceduras that
the SJRCA feels are necessary to concuct a oproper and fair
hearing on the San Joaguin River flow oblectives and other
Delta obijectives. To date, those recommendations have besean
largely ignered and the SJRGA’s questions abcut the process
remazn mestly unanswered.

The SJIRGA nhas made repeated attempts =Tc introduce
impertant evidence regarding 3an Joaguin River fall-run
Chinook salmon, but hes been stymied by trhe SWRCB at every
step. The SWRCZ reguested that the SJIRCGA ro- submit Lts
information at the Septemner 17 workshop, suggesting that the
information be presented at the scheduled November 5 workshoo.
The EBoard then carcelled the November 5 workskop. Now it
appears that the SJRGA is once again prevented from submitting
this important information as the draft nctice has complately
disregarded any San Joaguin River ficow and salinity issues
IZrom the list of key issuss. The SWRCB cannot take “evidence”
cencerning the use of blological indicators or targets as
ckjectives to better protect fieh and wildlife beneficial uses
of the Deltz wnen it elimirates the San Joaguin River from the
issue 1ilst. If the SWRCR is going tc accent evidence submitted
that pertains to Sarn Joaguin River issues 1T raises serious
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notice issues.

It 1is unclear from the process outlined in the draft
notice how thils proceeding will interface with the separate,
but relared, proceeding to review San Joaguin River flow and
salinity. Will the SWRCB conduct two separate proceedings and
then combine them at a later date? How will information
gathered in one proceeding be used in the cother? Do yon
propose to conduct two separate environmental reviews to
comply with the California Environmental Quality Act? If these
twe processes will be run concurrently, then the SWRCBEB wiXl
reasd to delineate clear boundaries for each process to ensure
that the water rights of tihe SJIRGA members and other
participants are afforded +the necessary gquasi-judicial
procedural safeqguards.

The SJRGA agaln repeats the recommendations in its July
10, 2008 letter wnich outlines the type of process that should
ce followed and the topits that should: De covéred in order 1o
adequately assess the flow and salinity cbjectives in the San
Joaguin River znd the South Delta. The SJRGA recommends that
the SWRCB proceed with informational hearings on the San
Joaquin River flow objectives firsz, followed by « draft
initial study arnd a proposed staff report with drafz
objectives. Right neow the process is packwards. The SWRCB
cannot simply pu.l flow recommendations out of thnin air.

The 2006 Bay-Delta Plan stated that “[zldditional data
and scientific analyses are needesd to either support or modify
Tne current spring flow cbhjectives.” (2006 Bay-Delta Plan, p.
24) T% there is iInsufficient dnformation Lo support the
current sor:ng flow cbjectives;, then there is insufficien
informaticn to support their inclusicn in the Bay-De’_ta Plan.
Since the adoption o¢f the 2006 RBay-2elta Plan, ncthing has
beer submitted to the SWRCEB which would either support or
Jjustify modifications to those objectives. The SWRCB has
recelvad only two pieces of information—the CDF&CE San Joagquin
Salmon Model 1.5 and the SJRGA update cn the Vernalis Adaptive
Managemenlt Plan {(VAMFE) .

if this is an informational hearing, why are the
witnegsses reguired to submii their testimony under ocath?
Legally, 1t makes ro differencs 1f The witnesses are under
cath or rct as this 1s supposed to be a non-adjudicatcry
hezring. Similarly, why are the authors reguired Zo opresent
their own findings? Since this i1s not an adjudicalbory hearing,
the rules oI evidence, anc the rules regarding the use of
hearsay evidence, do not applyv. Taking testiwmony under ocath
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without exposing such testimony to rigorous cross examination
will be of little or no wvalue in future proceedings and itself
smacks of “Star Chamber” proceedings. The draft nctics states
that cenclusions from this proceeding will not be binding on a
party Ln fTurther proceedings, yet the reguirement to submit
testimony under cath suggests otherwise.

How will “interested persons” be determined? According to
the draft nctice, interested persons may participate as
authorized by the hearing officer.

The draft notice provides that no cross examination will
be permitted and that only questions from the hearing officers
and staif will be permitted. With apolcgiss to the SWRCE, the
nearing officers and staff are incapable of asking the right
questions. They do not know or understand the issues as well
as the parties. This is understandable given thelr wvaried
experience, assignments, and multiple responsipilities. Board
members and stzff should be disinterested parties. Let the
par-ies ask the questions and precbe the veracity and probity
of the evidencs.

The inability to conduct cress examination and present
rebuttal evidence also raises serious due process concerns for
the 3J2GA as the evidence gathered in this proceeding will be
“he besis for allocating water to implement the objectives
adoptes in the water quality control vplan amendment. The
procedure for subnltting so-called “clarifying” gueslticns does
not reso’ve the 3JRGA'’s due process concerns, as the noltice
requilres guestions to be submitted ir advance of the hearirg
and then lezves 1t to the discretion of the hearing officers
whether or not to ask the guestions. Questiecns that arise
during oral testimony and examination by the hearing officers
and SWRCE staff will not bhe allowed excespt at the hearing
officer’s discretion. Do submitted clarifying questions become
var-z of the acministrative record? If the answer is vyes, is
the same truc for stbmitoec, but relected, questions?

If the SWRCB is going to proceed, then it should ke done
the right way. The SWRCE neads to exvand the staff and time
necessary tc do the Pericdic Review and the subsequent water
right phase correctly, as was done in D-1641. The D-1641
implementation hearing covering the San Joaquin River flow
objectives adaressed the VAMP. It took two vhases and many
days of hearings. This time arounc, tThe water rignt phase s
likely to ke longer and much mcore complicated.

The SJRGA’=s lIetter of September 29, 2008, idencified



Tar Doduc
November 13,
Page 4 of 4

2008

several key issues 1t suggsested should be reviewed during this
rrocess. These have apparentliy been rejected by staff.

Qur recommendations to you are as follows:

15

B

o 3JRGA

The informational fact-finding proceeding
described in the Bay-Delta Strategic Workplan
should oproceed.

Tne issues identified in the SJRGA letter of
Septemoer 29, 2008, =should be included in the
informaticnal issues identifled for inclusion
in the proceeding.

The parties should be permitted to cross
examine witnesses and present rebuttal
testimony or the testimony should be unsworn.

The staff’s periodic review report should be
put on hold until the informational proceedings
are cocmpleted.

The initial study and environmentz
deocurentation pursuant to the California
Envirormentzl Quality Act should not start
until after completion of the informaticnal
proceedings. Otherwise, you have placed the
cart 1s belZore the horse, and we may have to
start the process over.

Very truly yours,

MASON, ROBBINS, BROWNING & GOCDWIN




