(7/1-2/14) Board Meeting- Item 5
Emergency Curtailment Regulations
Deadline: 6/30/14 by 12:00 noon

O’Laughlin & Paris LLP Attorneys at Law

SENT VIA EMAIL

F\Q ECEIVE ‘:

June 27, 2014 6-27-14

SWRCB Clerk

State Water Resources Control Board
P.O. Box 2815
Sacramento, CA 95812-2815

Re: Curtailment Comments

Dear State Water Board Members,

On June 20, 2014, the State Water Resources Control Board (State Water Board) staff released
proposed drought-related emergency regulations for curtailment of diversions to protect senior water
rights (Proposed Regulations). The San Joaquin Tributaries Authority (SJITA) is greatly concerned with
the Proposed Regulations. As drafled, the Proposed Regulations violate fundamental due process
rights, the rules of water right priority and other rules of law. The SITA requests the State Water Board
revise the Proposed Regulations pursuant to the comments below.

1. The Proposed Regulations Violate Due Process

The right to divert water is a property right, the taking or restriction of which requires due process of
taw. (See Casitas Municipal Water District v. United States (2013) 708 £.3d 1340, 1353-1354; United
States v State Water Resources Control Board (1986) 182 Cal.App.3d 82, 100 1t is equally axiomatic
that once rights to use water are acquired, they become vested property rights. As such, they cannot be
infringed by others or taken by government action without due process and just compensation.”];
Ivanhoe Irr Dist. v All Parties (1957) 47 Cal.2d 597, 623.)

The Proposed Regulations authorize a process through which water rights would be curtailed without
providing due process protections. The Emergency Regulations Digest (Digest) nonchalantly describes
the change from the existing process to the proposed process as streamlined enforcement. This is not
correct. The Proposed Regulations fundamentally change the curtailment process and deprive water

right holders of their constitutional due process rights.
The existing curtailment process includes the following steps:

(1) Notice of curtailment
(2)  Notice of Violation (Water Code, § 1834; 20 days to request a hearing
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(3) Hearing (parties present evidence to determine (a) if curtailment is valid; and (b) if valid,
whether the curtailment notice was violated)

(4) Decision

(5) Adoption of Cease and Desist Order

(6) Petition for Reconsideration

The curtailment process pursuant to the Proposed Regulation starts with step number 5, above. This
means there 1s no opportunity o challenge the validity of the curtailment. It also means there is a
presumption the curtailment has been violated. The lack of opportunity to challenge a taking of
property and a presumption of guilt, rather than innocence, are fundamental violations of due process.
The State Water Board may not violate fundamental due process rights because the required process is
too cumbersome and difficult.

The proposed regulations allow parties to petition the State Water Board for reconsideration. (Section
875(1).) A petition for reconsideration does not resolve the above due process violations. In response to
a petition for reconsideration, the State Water Board has the discretion, but is not required, to hold a
hearing. (Water Code, § 1123.) The State Water Board has the discretion, but is not required, to take
action on the Petition. (/d.. § 1122.) In addition. a petition for reconsideration provides for process
after a penalty or violation has been determined. (Jd.) Due process requires protective procedures be
in place before a decision or determination is made. (Goldberg v. Kelly (1970) 397 U.S. 254.) Thus,
affording a petition for reconsideration does not remedy the violation of due process.

To the contrary, allowing a petition for reconsideration demonstrates the due process violations of the
Proposed Regulations. A petition for reconsideration is a tool that allows a party that has already been
determined to be in violation of law to ask the State Water Board to reconsider its previous decision.
Reconsideration pursuant to the Proposed Regulations is a misnomer, since there has been no
determination that a violation has occurred and the Board has not taken any action that can be
reconsidered. For these reasons, a petition for reconsideration is not an appropriate mechanism to
challenge a curtailment order issued by the Deputy Director.

The SITA requests that the State Water Board revise the Proposed Regulations to include sufficient due
process protections consistent with constitutional requirements.

I1. The Proposed Regulations Violate the Rules of Priority

A. Non-Emereency Curtailment of Junior Rights Paired with Emergency Curtailment of
Senior Water Rights Violates the Rules of Water Right Priority

The Proposed Regulations apply to any future curtailment actions the State Water Board issued after
the adoption of the regulation, but do not apply retroactively to curtailments previously issued under
non-emergency procedure. (Section 875(b).) The Digest states the proposed regulations are “needed”
to provide “greater assurance that curtailed water rights holders will cease diverting water.” (Digest, 7-
8.)

On May 27, 2014, the State Water Board curtailed post-1914 water rights through traditional, non-
emergency curtailment notices. The post-1914 curtailments are subject to conventional enforcement
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procedures, including notice, hearing, finding of violation, and issuance of a cease and desist order.
According to the Digest, the post-1914 curtailment will be “ineffective” with a “high degree of
noncompliance.” (Digest, at 7.) Widespread non-compliance with post-1914 curtailment, paired with
effective, streamlined compliance with more senior water rights, effectively results in the curtailment
of senior water rights prior to junior water rights. This is a violation of water right priority.

The previously issued post-1914 curtailment notices requested, but did not require, each party to file
curtailment certification forms. The Digest states one of the reasons curtailment is necessary is that the
majority of post-1914 water right holders failed to return curtailment certification forms to the State
Water Board. (Digest, at 8.) The Proposed Regulations would require that water right holders subject
to future curtailment orders complete a curtailment certification and file the certification under penalty
of perjury. (Section 879.) This requirement would not apply and therefore not remedy the low response
rate of the post-1914 curtailment. Imposing more stringent requirements on senior water right holders,
while not requiring the same reporting from junior water right holders violates water right priority.

B. Failure to Eliminate Hlegal Diversion Prior to Curtailing Legal Water Users Violates Water
Right Priority Rules

The rules of water right priority require the State Water Board eliminate untawful diversions before
curtailing the use of waler pursuant to legal water rights. The State Water Board has not eliminated the
illegal diversions in the system. To the contrary, the State Water Board has actually authorized specific
unlawful diversions. For example, the State Water Board has allowed the Central Valley Project to
divert San Joaquin River water through Banks pumping plant, despite the fact that the Bureau of
Reclamation  does  not  have a right to do  so. (See generally TUCOs
[http://www.waterboards.ca.gov/waterrights/water_issues/programs/drought/tucp.shtml].)

In addition, a significant quantity of water is diverted in the Delta without a valid basis of right. Until
these unlawful diversions are eliminated, the State Water Board is prohibited from curtailing legal

users of water,

111. The Proposed Regulations Are Qutside the Statutory Mandate

Water Code section 1058.5 allows the State Water Board to curtail water rights through the adoption of
emergency regulations “when water is not available under the diverter's priority of right.” This
statutory language does not authorize the State Water Board to fundamentally change the rules of water
right priority or protections of due process, rather, this language requires the State Water Board to
comply with existing law.

The history of Senate Bill 104 makes clear the intent of Water Code section 1058.5 was not to
authorize the rewriting or vielation of existing laws, but rather, to ensure the “existing water rights
laws are followed.” (SB 104 Senate Third Reading February 26, 2014, at 3.) As noted above, the
Proposed Regulations do not ensure existing laws are followed. Instead, the Proposed Regulations seek
to violate the existing fundamental protections of due process and water right priority. For these
reasons, the Proposed Regulations are ouiside the statutory mandate of Water Code 1058.5 and cannot
be adopted as drafted.
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IV. The Proposed Regulations Lack Basic Transparency and Disclosure Reguirements

The Proposed Regulations allow State Water Board staff to issue a curtailment order based on a
determination of water availability and water right priority. (Section 875(b) and (¢).) The Proposed
Regulations do not appear to include a requirement that these determinations be disclosed or otherwise
made available to water right holders receiving curtailment notices. Disclosing the method and
information upon which curtailment orders are based is of critical importance for water right holders
receiving curtailment orders. Without this information, the regulated community will not understand or
accept the validity of curtailment orders. The importance of this disclosure is magnified because, as
noted above, the water right holders do not have the opportunity to challenge the information.

The SJTA requests the State Water Board revise the Proposed Regulations to require the Deputy
Director provide the supporting information, including estimate of water availability, estimate of
demand, and determination of the specific priority of the water right holder with the issuance of any
curtailment order. Specifically, the SITA recommends the State Water Board amend section 873(d) to
read as follows:

(d) Curtailment orders will initially be mailed to each water right holder or the agent of record on file
with the State Water Resources Control Board, Division of Water Rights. The order shall be
accompanied by the Deputy Director’s determination of the (i) guantity of water available at the water
right holder’s point of diversion; (ii} downstream senior water right demand. including the guantity,
location. and basis of right; (iii) the State Water Board’s assumption of the date, quantity. season of
use, purpose of use, point of diversion of the curtailed water right. The water right holder or agent of
record is responsible for immediately providing notice of the orders to all diverters and/or water users
exercising the water right.

V. The Finding of Emergency is Not Supported

Water Code section 1058.5 requires the State Water Board make a finding that (a) an emergency
exists; (b) the emergency could not be addressed through non-emergency regulations; and (¢) the
Proposed Regulation addresses the emergency. (Water Code, § 1058.5; Govt. Code, § 11346.1.) The
State Water Board has not made these findings and, therefore, the Proposed Regulations are outside the
bounds of the statutory mandate.

(A)  The State Water Board’s Finding of Emergency is Inadequate

The State Water Board is required to make a supported finding that an emergency exists. The finding
must be specific and identify facts that support the finding of emergency. (Water Code, §
1058.5(a)(2).) The State Water Board’s finding of emergency is inadequate. (Govt. Code §
11346.1(b)(1).) The Digest finds an emergency exists “due to severe drought conditions.” (Digest, at
1.} A statement of drought is certainly not sufficiently specific to meet the requirements of the Water
and Government Codes.

A finding of emergency cannot be based on general public need, convenience, or expediency. (Govt.
Code, § 11346.1.) The finding of emergency is based only on general statements of need and
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convenience. Specifically, the Digest states the proposed regulations seek to protect water users in
general and that regulations are necessary to “provide timely and effective implementation.” (Digest, at

1)

The section describing the “evidence of emergency” does not cure this defect. That section generally
describes the statewide drought and drought planning efforts. This is not sufficient. In order to support
the Proposed Regulations, evidence of emergency would need to include identification of specific
senior water right holders that are not receiving their full allocation of water, a list of complaints filed
by water users, declarations from senior water right holders claiming injury, affidavits from State
Water Board stafl estimating the amount of time and resources necessary to enforce curtailment, or
other similar information. The Digest does not include any of this information.

Evidence from the 1977-78 drought contradicts the State Water Boards finding of emergency. In
1977, the water supply was only approximately 20 percent of normal and the State Water Board
received 212 complaints from senior water right holders. (See attached Drought 77: Dry Year
Program.) In response to the dry conditions and a high number of complaints, the State Water Board
instituted emergency regulation which prioritized drought proceedings, expedited hearing notices, and
allowed drought evidence to be entered at the hearings. (/d., at 19.) These emergency regulations did
not take away the right to challenge or present evidence in response to curtailment before issuing a
cease and desist order. Similar to the 1977 drought, this year has had significantly lower water supply
than average years. In contrast to 1977, the State Water Board has received few, if any, complaints
this year. Thus, compared to previous drought situations, there is no support for the claim that the
emergency conditions require the State Water Board to withhold water right holders’ right to a due
process and hearing,

(B  The State Water Board Did Not Establish the Emergency Could Not Have Been Addressed
Through Non-Emergency Regulations

Government Code section 11346.1 requires the State Water Board find that the emergency could not
have been addressed through non-emergency regulations. (Govt. Code, § 11346.1.) Specifically, the
State Water Board is required to “include facts explaining the failure to address the situation through
nonemergency regulations.” (Govt. Code, § 11346.1.) The Digest states several different times that
without the regulations, the State Water Board would not be able to efficiently enforce curtailment.
(Digest, at 1, 5, 7-8.) This may be a reason that a regulation is necessary, but it does not explain why
the same regulation could not have been adopted through non-emergency procedures.

In fact, the State Water Board could have used non-emergency process. The State Water Board issued
a notice of potential curtailment on January 17, 2014. The State Water Board had more than five
months to issue curtailment notices under normal procedures or propose a regulation through non-
emergency process. {Water Code, § 1058.) The State Water Board does not provide any explanation
regarding its failure to begin non-emergency curtailment action in the five plus months between
issuing a notice of potential curtailment and issuing emergency regulations. For these reasons, the
proposed regulation is outside the bounds of the statutory mandate.

(C) The State Water Board Does Not Find the Repulations Will Address the Emergency
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The State Water Board is required to find that the proposed regulation will address the identified
emergency. (Govt, Code, § 11346.1.) Specifically, the State Water Board must find there is a nexus
between the regulation and the emergency. (Govt. Code, § 11346.1(b)(1).) The Digest does not and
cannot make this finding.

The Digest states the alleged emergency stems from potential harm to senior water right holders from
inadequate water supply. (Digest, at 1.) The purpose of the Proposed Regulation is to make curtailment
more enforceable. The State Water Board fails to provide facts or make a finding that increased
enforcement tools will protect senior water right holders. For example, the Digest does not include any
estimate of how much water the Proposed Regulation will make available to senior water right holders.

The State Water Board has the authority to curtail the diversion of natural flow. The amount of natural
flow remaining in the San Joaquin Basin is minimal and dropping cach day. By the time the Proposed
Regulations are in effect and the Deputy Director issues a curtailment order, there will be no
measurable natural flow remaining in the San Joaquin River Basin. For this reason, the Proposed
Regulations cannot resolve the potential harm to senior water right holders. Due to the lack of water
available to curtail, there simply is no utility in adopting the Proposed Regulations.

VI The State Water Board Does Not Have the Authority to Regulate Pre-1914 Water Rights

The proposed rcgulations do not curtail pre-1914 water rights. However, the State Water Board is
clearly contemplating curtailing pre-1914 water rights and projects it curtailment of pre-1914 water
rights is impending. (See
http://www.waterboards.ca.ecov/waterrights/water issues/programs/drought/analysis/sacramento_sanjo
aquin.shtml.}) The State Water Board has already curtailed post-1914 water rights and the proposed
regulations contemplate only future curtailment. Thus, inherent in the proposed regulation is the
curtailment of pre-1914 water rights,

The SJTA is greatly concerned with the State Water Board’s contemplation of curtailing pre-1914
water rights. The State Water Board has limited authority over pre-1914 appropriative watet rights.
The State Water Board may determine whether pre-1914 water rights exist, but after this initial
determination, has no further authority to regulate the diversion of water pursuant to a pre-1914
appropriative water right. (Young v. State Water Resources Control Bd. (2013) 219 Cal.App.4™ 397,
404 (“Young™).) This limitation stems from the fact that pre-1914 rights are rooted in common law
rights that pre-date the existence of the State Water Board and, thercfore, are not administrative
authorizations granted by the State Water Board. (See People v. Shirokow (1980) 26 Cal.3d 301, 307-
308; See also Nevada County & Sacramento Canal Co. v. Kidd (1869) 37 Cal. 282, 311 [describing
method of acquiring pre-1914 rights].)

The State Water Board, itself, has repeatedly recognized it does not have jurisdiction to regulate pre-
1914 rights. (See Order WR-86-2 [disclaiming jurisdiction over pre-1914 rights]; See also Order WR
84-14 [disclaiming jurisdiction to approve changes to place of use, purpose of use, and point of
diversion for pre-1914 rights, but noting that a party injured by such changes may seek redress in
court]; See also Decision §1-1575, fn. 4 [“The Board does not have the legal authority to ulumately
decide the existence or extent of a pre-1914 water right; only a court can do this.”]; See also Decision
1324 [“The Board has no jurisdiction to validate...pre-1914 appropriative rights™]; See also Decision
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1290 [disclaiming jurisdiction to decide if injury occurs due to change in pre-1914 right]; See also
Decision 1242 [“to the extent that the applicant may have succeeded to pre-1914 appropriative rights,
such rights are not within the jurisdiction of the Board and are unaffected by this decision™].)

The State Water Board most recently recognized this limitation in the Third District Court of Appeal in
Young, where State Water Board jurisdiction over pre-1914 appropriative water rights was the central
issue. In Young, the State Water Board argued it had the right to determine whether a pre-1914 water
right existed. However, the State Water Board did not allege it had any further authority to regulate
pre-1914 rights after making the initial determination of right. The Court’s holding documented the
State Water Board’s recognition of its limited jurisdiction:

“No one disputes that the Water Board does not have jurisdiction to
regulate riparian and pre-1914 appropriative rights.

(Young, at 404 [emphasis added].)

The Proposed Regulations consideration of curtailing pre-1914 rights threatens to overturn historic
common law, the State Water Board’s own recognized limitations, and judicially defined jurisdictional
restrictions. As discussed above, the legislative history of Water Code section 1058.5 demonstrates it
was not the intent of the Legislature to overturn these historic restrictions. Any curtailment of pre-
1914 appropriative water rights is unlawful and cannot otherwise be authorized through emergency
regulation. (See Ford Dealers Association v. Department of Motor Vehicles (1982) 32 Cal.3rd 347,
356, See also People ex rel. Dep't of Alcoholic Beverage Control v. Miller Brewing Co. (2002) 104
Cal. App.4th 1189, 1198-1199.)

VIE.  The Proposed Regulations Cannot Include a Public Health and Safety Exemption

The Proposed Regulations correctly do not include an exemption for public health and safety. The
Digest states the State Water Board staff recommends that the regulation not include an exemption
because 1t is controversial and may prove to be a distraction. (Digest, at 9 [“there is reason to believe
that applying section 878.1 statewide could generate such concern that the energy and resources spent
addressing the legal framework of section 878.1 would detract from efforts to ensure that all minimum
health and safety needs are met.”’].) The State Water Board staft is correct; the Proposed Regulations
are not the appropriate tool to address public health and safety needs.

The SITA is sensitive to the fact that the drought conditions may cause emergency needs. In fact, on
the San Joaquin River system, SITA members have already offered to provide local assistance in one
of these instances. The Digest does not provide examples or identify specific users with existing
public health and safety needs. Further, as the State Water Board is aware, the Office of Emergency
Services has the authority and tools to address water shortages and has been working diligently to
resolve any public health and safety concerns.

The SITA requests section 879.1 remains in place if the State Water Board adopts the Proposed
Regulation. Further, the SITA requests the Proposed Regulations be revised 1o be consistent with the
inclusion of section 879.1. The existing language of text of the Proposed Regulations is not consistent
with the exclusion of public health and safety exemption. For example, section 879 requires reporting
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and includes reporting out of priority pursuant to section 878.1. The SJTA requests the proposed
regulation be amended to make clear no such diversion is allowed.

VII1. The Proposed Regulations Do Not Properly Account for Curtailment Relief

The Proposed Regulations are silent regarding the relief or lifting of curtailment. The Digest includes a
section on “adjustment of curtailments.” (Digest, at 15.) This section states that “refinement” could
release “some water right holders from curtailment because the additional information demonstrates
that there is sufficient water in the system to support the demand of additional water right holders.”
(Id., at 15.) However, neither the regulatory language nor the Digest explains the process by which
curtailment will be lifted. The process for obtaining relief from curtailment is of critical importance.
Similar to the process of imposing curtailment, the process of obtaining relief from curtailment
fundamentalty affects basic property rights to divert and store water. Further, to the extent that a
regulation remains in place and curtails the diversion of water afler water becomes available, such a
regulation would amount to a waste and unreasonable use of water. To avoid unlawful waste and
unreasonable use, the State Water Board must revise the Proposed Regulations to include the rules and
process for obtaining relief from curtailment.

IX, The Proposed Regulations Unlawfully Delegate Authority

A. Delegation 1o the Depuly Director

In the Proposed Regulations, the State Water Board proposes 1o delegate several powers to the Deputy
Director. Specifically, the State Water Board proposes to delegate the power to: issue curtailment
orders (§ 875(b)); determine whether water is available under a diverter’s priority of right (§ 875(c));
determine whether evidence is reliable enough to consider (§ 875(c)(3)(iv)); place conditions on a
diverter’s water rights (§ 878.1(¢c)(1)); approve the diversion of water outside of the diverter’s priority
of right (§§ 878.1(c)2) & (d) & (D). and determine what constitutes “minimum health and safety
needs” (§ 878.1(¢)(2)-(6)). The delegated actions largely involve substantive analysis, weighing and
balancing of factors and decision making.

The proposed delegation is unlawful. Resolution No. 2012-0029 empowers the State Water Board to
delegate specific authorities to the Deputy Director. Resolution No. 2012-0029 does not allow the State
Water Board to delegate the authority to curtail water rights. Further, the proposed delegation is not
consistent with other authorized delegations. Resolution No. 2012-0029 primarily authorizes the
delegation of ministerial action on items which would otherwise come before the Board as consent
items. {See Resolution No. 2012-0029, at ¢ 4.1.1 [delegating the preparation, signature, and
transmission of documents adopted or approved by the Board], ¢ 4.2.4 [delegating ability to act on
applications and change petitions afler proceedings in accordance with Water Code sections 1345-1348
or 1704.1-1704.4}. 4 4.2.9 [delegating ability to issue permiis, licenses, amendments thereto, change
orders, and extension orders afler the Board issues a decision or order], 4 4.2.14 {delegating ability to
act on an application or request for a renewal of a temporary water right if there are no objections], and
€ 4.9.1 [delegating ability to issue a notice of cease and desist order if a hearing has not been timely
requested].) Nothing in Resolution No. 2012-0029 authorizes the Deputy Director to undertake
deliberative decision making in place of the Board itself.
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Recent case law makes it clear that the State Water Board may not delegate such deliberative decision-
making authority to the Deputy Director. In Light v. State Water Resources Control Bd. (2014) Cal.
App. LEXIS 523 (Lighr), the First Appellate District Court of California held that the Board may
delegate the authority to effectuate regulations, but that the Board “must exercise its independent
discretion in evaluating”™ the products of delegation. The Proposed Regulations attempt to provide the
Deputy Director with the power to regulate water right holders and define the extent of their property
right, without any oversight by the Board itself. This constituics a major shift away from the
delegations found appropriate in Light, and an unlawful delegation of State Water Board authority.

B. Delegation to the Executive Director

Section 878.3 of the Proposed Regulations would delegate the approval of alternative water sharing
agreements to the Executive Director. Parties wishing to avoid curtailment under the Proposed
Regulations through water sharing agreements “must demonstrate to the satisfaction of the Executive
Director that any agreement...will not injure legal users of water not signatory to the agreement and
that the agreement does not impose an unreasonable impact on fish and wildlife.” (Proposed
Regulations, at § 878.3.) The Executive Director, furthermore, may approve an agreement subject to
conditions.

Resolution No. 2012-0061 governs the delegation of authority to the Executive Director. Resolution
No. 2012-0061 does not explicitly authorize the Executive Director to approve agreements or
settlements among water right holders. Nor does the delegating resolution allow the Executive Director
to make such fact-intensive judgments. This delegation also circumvents the requirements of Light, as
the Executive Director may approve, deny, or condition agreements, without the Board ever seeing or
commenting on the agreement. For these reasons, the delegation to the Executive Director is unlawful.

This delegation, additionally, does not make good policy sense and is unlikely to promote resolution
through water sharing agrecments. Several stakeholders have already discussed water sharing
agreements and presented informal arrangements to the Executive Director. The Executive Director
indicated that before any such agreement could be approved, it would need to provide additional flows
to protect fish and wildlife. There is no basis for requiring flows over and above the existing fish and
wildlife requirements. These interactions have not promoted further development of water sharing
agreements. To the extent the State Water Board would like to avoid curtailing large water systems, 1t
should promote the development of alternative water sharing agreements. Promotion will not be
achieved by delegating the authority for approval of these agreements entirely to the satisfaction of the
Executive Director.

X. Proposed Regulation Section 875(¢) on Determining Availability Is Unlawful

Section 875(c¢) of the Proposed Regulations lists factors the Deputy Director may rely upon when
issuing a curtailment order. These factors are both oo narrow and too broad.

A, Curtailment Cannot be Based on Statements of Diversion and Use

Section 875(¢) of the Proposed Regulations directs the Deputy Director to consider “claims of first use
in statements of water diversion and use” in determining priority of water rights. Claims made in
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Statements of Diversion and Use are not valid water rights, but only a claim to hold a water right.
(Water Code, § 5103.) The Statement of Diversion and Use is a single page of checking boxes; there 1s
no requirement to provide documentation, affidavits, or other evidence that the claimed right is valid.
The State Water Board has the authority to curtail valid water rights based on a claim to water. For this
reason, the State Water Board is prohibited -from issuing curtailment orders that protect water rights
claims made in statements of diversion and use.

To the extent the State Water Board does not have sufficient evidence to determine the validity of
water rights, this lack of evidence may impede the State Water Board’s ability to achieve curtailment.
The State Water Board and the Delta Watermaster have long been aware that the lack of certainty
regarding water rights and diversions is a paramount issue that may limit the proper allocation of water
resources. (Strategic Workplan for Activities in the San Francisco Bay/Sacramento-San Joaquin Delta
Estuary, 2008 [“The number and magnitude of illegal diversions in the Bay-Delta watershed is
unknown. However, it could be quite significant . . . *]; Delta Vision Strategic Plan, 2008
“Information currently is not adequate for properly informed policy making™]; Water Code, § 85230
{The Delta Watermaster was appointed to “provide timely monitoring and enforcement” of diversions
in the Delta and was delegated the authority to “issue a notice of proposed cease and desist order(s] or
administrative liability complaint[s]” on behalf of the State Board.].) The failure of the State Water
Board to resolve the issue of uncertainty limits its ability to lawfully allocate and curtail water rights.
The SITA encourages the State Water Board to develop a strategy or {framework to resolve the
uncertainty and facilitate proper allocation of water rights in the future. The SITA will assist the State
Water Board in this development and supports increased certainty and reliability with regard to
determining valid water demand.

B. Deputy Director Must Take Into Consideration the Impact of the State Water Board’s
Approval of the Temporary Urgency Change Petitions

Section 875(c)(2) states that the Deputy Director may determine water demand projections based on
reports provided to the State Water Board and the Watermaster. In addition, the proposed regulations
should require the Deputy Director to analyze how the State Water Board’s approval of the Temporary
Urgency Change Petitions (TUCP) affects demand. The State Water Board issued Temporary Urgency
Change Orders (TUCQ) which, among other provisions, provided junior water users with reliel {rom
various flow requirements. The TUCOs also authorized the continued export of water for public health
and safety purposes. Together, the reduced releases and the authorized exports reduced the quantity of
water available to meet Delta demands. The proposed regulations must require the Deputy Director to
consider and account for increased demand, or unmet demand, due to the TUCO. The State Water
Board cannot curtail senjor water right holders in order to meet Delta demand that would have
otherwise have been met by the release of water by juniors water right holders, but for the TUCO.

C, Presumption that Riparian Rights are Senior to Appropriative Rights is Unlawful

Section 875(c)(1) states that “absent evidence to the contrary riparian water rights are presumed senior
to appropriative water rights for purposes of curtailment pursuant to this section.” Generally, riparian
water right holders are senior to appropriative water right holders. However, there are specific
instances when this general maxim is not true and appropriative water rights are senior to a riparian.
The State Water Board understands, or should understand, the exceptions to the general rule. In fact,
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the State Water Board itself has been a party or a decision maker in matters determining priority
between riparian and appropriative water right holders. This role provides the State Water Board with
the “contrary evidence” referred to in section 875(¢c)(1) and therefore State Water Board must consider
the specific priority of each right, considering the exceptions described below.

(1} Riparian Seniority Depends on Public Lands

Riparian rights do not attach to lands held by the government; the date of riparian priority is set at the
time land was converted to private ownership. (Mckinley Bros. v. McCauley (1932) 215 Cal. 229, 231;
See also Rindge v. Crags Land Co. (1922) 56 Cal.App. 247, 252; See In re Waters of Hallet Creek
Stream Sys. (1988) 44 Cal.3d 448, 467.) This rule means that a riparian right is junior to a pre-1914
waler right established before the riparian parcel was converted from public to private land. (Pabst v.
Finmend (1922) 190 Cal. 124, 131 [California Supreme Court determined that for the purposes of
priority, the seniority of riparian water right holders is defined by “the date of settlement, not the date
of 1ssuance of the patent.”}.)

Until the reclamation process, which occurred from the 1860s to the turn of the century, all Delta lands
were held as public lands by the United States. These lands were privately settled in the late 1800s and
carly years of the twentieth century. This means that any pre-1914 water right established in the mid to
late 1800s may be senior to the riparian rights in the Delta. Several of the SITA member agencies have
pre-1914 water rights with a priority dates in the 1880s. The Proposed Regulations must be amended to
require State Water Board staff to determine priority pursuant to this rule and analyze the possibility
that senior pre-1914 water right holders may have priority over Delta riparian water right holders.

(2) Riparian Seniority is Limited by Prescription

Riparian water rights may be prescribed by appropriative water users upstream. (Peabody v. Vallejo
(1935) 2 Cal. 2d 351, 374 [“Riparian rights and the rights of holders of land overlying groundwater
supplies are subject 1o loss by adverse possession and use.”].) A riparian right is prescribed if a third
party uses water in an open, notorious, and adverse manner for a period of five consecutive years.

Several cases have extinguished or limited riparian rights because they were prescribed. In Meridian,
LTD v. San Francisco (1939) 13 Cal.2d 424, the Court found the full flow of the Tuolumne River was
diverted at La Grange in the summer months. (Meridian, at 432 [“IFor many years prior to the
commencement of the action, the districts intercepted and diverted part of the flow, and for long
periods within the frrigation season the entire flow, of the Tuolumne River by means of their dams and
other works.”}.) This continued diversion of water was open, notorious, and deprived downstream
riparians of their right to divert water. For this reason, the Meridian Court determined that the riparian
waler rights on the San Joaquin River were prescribed by the diversion of the full river flow at La
Grange.

The Court in Lux v. Haggin (1886) 69 Cal. 255, made a similar determination. The Lux Court
prescribed the rights of riparian water right holders on the San Joaquin River. This prescription was
based on findings that all of the flow in the Stanislaus River was diverted upstream.
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The State Water Board has also previously made determinations that support the application of
prescription. In D-1422, the State Water Board found OID and SSJID diverted the full amount of
stream flow at some point during the year in almost every year prior to 1918. (See Superior Court of
the County of San Joaguin Case No. 16783.)

The more recent decision in People v. Shirokow (1980) 26 Cal, 3d 301, also validated early
prescription of riparian rights. Shirokow determined that the only way to obtain or expand a water right
after 1914 was by obtaining an appropriative permit issued by the State Water Board. However,
Shirokow specifically recognized that riparian rights were prescribed by pre-1914 water right holders:

“QOur holding that the state is entitled to an injunction against
defendant's unauthorized diversion of water, will not result in the
destruction of all beneficial uses of water originally undertaken in
reliance on prescription.”

(Shirokow, at 310.)

Despite the valid prescription of riparian water rights, and the State Water Board’s recognition of such
prescription, the State Water Board fails to consider prescription in ifs analysis of riparian demand. To
the extent that riparian rights have been prescribed, the State Water Board must consider this
prescription in its availability analysis. The Proposed Regulations must be amended to require the
determination of priority to consider the effect of prescription on priority.

(3) Riparian Claims Are Not Supported by Swamp Land Claims

A significant portion of the alleged Delta riparian demand is not lawful because it is based on a legal
theory that has previously been invalidated. The State Water Board has previously denied the theory
that a riparian right is established due to historical designation of swamp and overflow lands.
Specifically, in Phelps, the State Water Board stated:

“Respondents argue that their lands, which are reclaimed from swamp and overflow
land, have riparian rights to the channels of the Delta even if they are severed from the
channels because their lands before reclamation were covercd with water. These
arguments fail.”

(WRO 2004-0004, at 11.)

In the Phelps matter, the State Water Board made clear previous swamp status was not sufficient (o
establish a riparian right, but rather, a riparian right required contiguity to a specific natural
watercourse. (Jd. {“If a parcel has been severed from the watercourse, however, its history of having
been flooded does not make it riparian.”}.)

The 1850 Swamp and Overflow Map shows that significant portions of the Delta were previously
designated as swamp and overflow lands. (See Attached Swamp and Overflow map.) The Statements
of Diversion and Use for this designated area reflect that many Statements claim to divert water
pursuant to a riparian right despite lack of contiguity with a natural watercourse. The Proposed
Regulations must be amended to require the determination of priority to consider the invalidity of
swamp and overflow claims on riparian demand.
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XI.  The Regional Maps Are Not Correct and Indicate Fundamental Misunderstanding of
the San Joaquin River System

Appendix 7 of the Digest is a Sacramento River Watershed Hydrology Schematic. It includes the basic
facilities and operations in the Sacramento River watershed. Appendix 8 of the Digest is a Delta
Watershed Hydrology Schematic. It includes the Delta and the San Joaquin River systems. Similar to
the Sacramento River watershed, the San Joaquin River Watershed is separate from the Delta
watershed. The San Joaquin River system is no more a part of the Delta Watershed than the
Sacramento System. The schematic maps should be revised to reflect the separate watersheds. To the
extent that a Delta watershed schematic is necessary it should either include only the legal Delta or it
should include both the Sacramento and San Joaquin River systems.

XII. Public Agency and Government Fiscal Impact Analysis

The facts and data in Appendix 10: Public Agency and Government Fiscal Impact Analysis are not
supported. Most of the supply data is estimated, but no support for the estimates is provided. For
example, the analysis states: “It is estimated that 20 percent of public agricultural supply and 50
percent of municipal supply reductions can be replaced by groundwater pumping during the
curtailment period.” (Appendix 10, at A10-6.) There is no data cited in support of the 20 and 50
percent estimates, there is no definition of the “curtailment period”, and no support provided for the
assumption that groundwater will be available. Appendix 10 is comprised mostly of these types of
unsupported statements. The SJTA requests the State Water Board revise Appendix 10 to provide
proper citation and supporting information.

Very truly yours,
O’LAUGHLIN & PARIS LLP

Vs

VALERIE C. KINCAID

VCK/tlb
Attachment
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SUMMARY

The importance of water was emphasized to all Californians during the 1975-76
water year. A high pressure system persisted off the West Coast for months,
preventing Pacific storms from depositing moisture on major areas of the State.
As a consequence, the 1975-76 period turned out to be the third driest water -
year 1in recorded State history, being surpassed only by the droughts of 1923-24
and 1930-31. :

With most of the State's surface reservoirs substantially depleted and ‘meager
prospects for normal runoff, Governor Brown - on the Tast day of 1976 -

announced an eight-point drought emergency program. In effect, the emergency
program marshaled. the resources and personnel of all state agencies in an

effort to ease, as much as possible, the social and economic impact on

Californians if the drought should continue for a second year. As it developed,
1976-77 became the driest year of record, amply Justifying the Govenor's foresight.

The State Water Resources Control Board (State Board) role in the emergency
Program was to develop a program of water conservation in cooperation with the
University of California; to determine the quantity of water Which-could be
expected in critically dry areas; and to protect the priority of uses of that
limited supply in accordance with the State's water rights law. This was par-
ticularly important in the case of agriculture, the State's No. I industry. It
appeared likely that the available supply of water would not meet the needs of
farms and orchards for the full growing season or meet the fyl] demand of munic-
ipal and industrial users and instream needs. The State Board was concerned
that water users would inadvertently interfere with the water rights of others
unless forewarned of the extent of availability of water to them. In addition,
the warnings would be conducive to early implementation of conservation measures.

The State Board estab]fshed'the Dry Year Program as a functibn wfthin'its_
Division of Water Rights (Division). This program, designed to protect and
enforce the priorities of users of surfacg water had four objectives:.

1. To identify critical drought-impacted areas in Northern and Central
California. ' ' -

2. To provide information on water conservation and shortage to diverters
in these areas. :

3. To assure that the limited water supply available would be used in accor-
dance with established rights. 2. ' -

4. To take enforcement action against violations of permit and license con-
ditions, i1legal diversions and waste or unreasonable use of water.



The scope of the Dry Year Program was purposely restricted to Northern and
Central California, where the impact of the drought was expected to be the
most critical. The major emphasis was placed on water diversion for irriga-
tion not only because irrigation is the largest ‘use of water, but also because
the Board's program would be of greatest benefit to the irrigators.

The program relied on cooperation from a number of government agencies, princi-
pally the Department of Water Resources (Department), United States Bureau of
Reclamation (Bureau), Attorney General, and the Central Valley Regional Water
Quality Control Bpard. One person.from the Central Valley Regional Board and
seven from other divisions of the State Board were added to a nucleus of three
engineers from the Division of Water Rights to comprise the Dry Year Team. In
addition, the Department provided seven employees under contract to help the
Dry Year Team conduct the initial field work of the program. This work consisted
of extensive field surveys in the Sacramento River Basin and the Delta Uplands
to determine the extent of illegal diversions which may have been occurring.
This field work resulted in over 400 investigations.

The Dry Year Program also included the following activities:

--Preparing water conservation guidelines.
--Conducting hydrologic routing of water supplies.
--Sending notices of restricted water supply. '
--Conducting investigations of complaints.

~ --Participating in Dry Year hearings.
--Enforcing water rights priorities.
--Investigating water use..

Two new regulations were developed and adopted by the Board in response to
drought conditions. Section 736.1 of Title 23 of the.California Administrative
~ Code was adopted on January 20, 1977, giving calendar preference ‘and providing
for expeditious hearings in response to drought emérgencies. Section 764,20,
the so called drought emergency requlation, was adopted on June 2, 1977, pro-
viding.for reduced water quality in the Delta through retention of a portion

of the outflows in upstream reservoirs operated under Board entitlements and
requiring Board approval for export from the Delta for essential use other

than emergency municipal and domestic supplies. .

Hydrologic ' routing studies were conducted of rivers in the Sacramento-San
Joaquin River basins including the Delta. Schedules were prepared,-showing
the dates diverters would be without water or be required to accept a defi-

ciency in supply.

Nearly 8,700 notices were sent to possible diverters in Northern and Centra]
California. They contained information on the critical water shortage fore-
seen for 1977 and asked that diverters take all conservation steps possibTe.
They also included specific dates, after which the water supply would be
deficient or completely unavailable.

v



To assist in assuring proper allocation of water supply, the staff of the
Division's Complaint and Surveillance Unit was increased. This was done
because the number of complaints of possible ilTegal diversions or violations
of permit/license terms nearly tripled in 1977. These complaints were inves-
tigated and, whenever an alleged offender refused to abide by findings of the
Division, it was recommended that -the State Board refer the case to the
Attorney General. Frequently, the Dry Year staff suggested an amicable solu-
tion for the parties involved in the dispute..

Of 212 complaints receijved during the 1976-77 water year, 30 required enforce-
‘ment action. Of the 30 requiring enforcement action, 24 complied with direc-
tives from the Division and six were referred to the Attorney General for
appropriate action. Although the number of complaints nearly tripled in 1377
it was felt that the number would have been much larger had the Dry Year
Program not been in effect.

Under contract with the State Board, the Department conducted an aerial survey
and. prepared crop maps of the entire Delta Lowlands. Comparing: 1977 crop maps
with those of 1976 - and those of other prior years if necessary - indicated

- whether appropriate reductions of water use were made in the Delta during 1977.
A second aerial survey of the Delta Lowlands was funded by the Bureau.

The State Board conducted investigations to determine possible waste and
unreasonable use of water,.and held hearings on two well-publicized incidents.
These involved the Mission Viejo Company in Orange County, which desired to
f111 an artificial lake in connection with a residential development, and
Anderson Farms of Yolo County, which wanted to transport groundwater via

facilities of the State Water Project to the Berrenda Mesa Water District .
in Kern County. 2 : .

The Division of Water Rights belieyes that the data it provided agricultural
diverters made them aware: of their responsibility to conserve water for .the
good of all users and gave them specific guidance for the conduct of their
farming operations. Field investigations confirmed that farmers implemented
conservation measures by reducing the amount of acreage irrigated, planting
crops which required less water and using more efficient methods of frrigation.

The Division staff believes that the Dry Year Program was successful. It is

estimated that the 3,820 water conservation notices and the 4,858 water

shortage notices sent to water users in the Sacramento-San Joaquin and Delta

basins prevented substantial unauthorized diversions, possibly in excess of

- 100,000 acre-feet. If one acre-foot meets the domestic (residential) needs of
five persons for one year then 100,000 acre-feet would serve approximately

500,000 persons for a year. This result was obtained with an expediture of

- $170,000.

The Division plans to ask the State Board to authorize the following tasks,
as may be appropriate, in 1978 and future years. Some of these tasks are
dependent on forecasted runoff of the Sacramento-San Joaquin River system:

1. Special Tetters would be sent to Delta diverters found by the 1977
aerial surveys to have continued historic crop patterns without apparent
reasonable conservation efforts. The letters would put these diverters



on notice that special surveillance will be undertaken the next year
in which a drought occurs and if they are found to be engaging in wasteful
or unreasonable diversion the Board intends to take strong enforcement

action.

2. Efforts should be made to obtain and evaluate U-2 flight, infrared
Ektachrome and satellite photography of the Sacramento Valley as means
to investigate water use and identify illegal diverters.

3. . Letters forecasting the expected availability of water at various levels
of water rights should be sent after receipt of snow survey bulletins
- which forecast insufficient runoff to meet all demands .

4. An enlarged fact-finding program should be instituted, as soon as water
shortages begin to occur, to cover the drought impacted areas more

- quickly.

Staff investigations would immediately follow up cases of poss1b1e exces-
sive diversions uncovered by the fact-finding teams, in accordance with
existing Board directives.

6. IAppropr1ate enforcement actions would be recommended by staff and taken
by the Board

7. If 1978 or any subsequent year is determined to be a drought year (Tess
than normal rainfall), recipients of 1977 water availability letters
would be notified that the notification service w1]1 be continued and

expanded..

8. The next year with a forecasted runoff below lower quartile the contract
for crop maps in the Delta should be renegotiated calling for greater finan-
cial participation by the Department, aerial surveys as of about June 1
and August 15, and assistance in forming fact-finding teams.

9. Following completion of the eerial surveys and preparation of crop maps,
the Delta crop mapping should be reviewed for compliance with Board

directives.

The experience gained through' the Dry Year Program has demonstrated the need
for the Board to show its presence, even during normal water supply years,
if.it is to protect the public interest through the State's water rights law.
The Division believes that questionable diversion practices have existed for
many years prior to the Dry Year Program but it was not until the Board put
resources into the field that many of these questionable practices were
curtailed. . As future water supplies become more scarce, a reality predicted
by even the most conservative forecasters, monitoring and enforcement activi-
ties such as those provided in the Dry Year Program will become critical to
our system of -water allocation and management. The Division, therefore, recom-
mends that a Water Management Section be established as an ongoing function

vi



of the Division of Water Rights to continue forecasting the availability of
water at various levels of water rights priorities, make follow-up investiga-
tions and take enforcement action to assure the use of water in accordance with
such priorities. This section would include scattered functions of the Division
related to complaints against diversion and data processing.
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INTRODUCTION

BACKGROUND

In 1923-24, the previous driest water year of record, the Sacramento-San
Joaquin Water Supervision program was instituted by the State to provide the
data base needed to allocate the available supply. Over the years this pro-
gram provided public information as to the water supply and use and was of
. great assistance to the various interests in evaluating the waters covered
by earlier rights and the surpluses available for appropriation. The need
for continuing the program decreased with the construction of the State Water
Project and the Federal Central Valley Project, which increased the avail-
ability of water during the seasons of use.

During recent years, demands on the system have continued to increase because
of the irrigation of additional lands required to meet demands for food and
fiber. There were also increased water demands for exportation and water
quality control. During a normal water year, the increased demands in
California are met by overdrafting groundwater to a magnitude of approximately
two million acre-feet per year. : -

Following the record dry water. years of 1923-24 and 1930-31, the 1975-76 water
year proved to be the third driest water year in the recorded history of
California. Most of the surface reservoirs were left in a substantially depleted
condition at the end of 1975-76. The 1976-77 water year was threatening to
become as dry as the preceding year. On December 31, 1976, Governor Brown
announced an eight-point drought emergency program marshaling all State agencies
into action to alleviate the effects of the drought if it should continue. The
eight-point program is summarized as follows: :

Activate Drought Information Center.

Develop Drought Contingency Plans.

Prepare Detailed Water Conservation Guidelines.

Encourage Water Exchanges. :
Provide Emergency Water Supply Loans and Equipment.

Extend Disaster Relief. . :
Hold Special Hearing on Delta Water Quality. _ :
Establish Commission for Revision of California Water. lLaw.

RO WP —
»

At that time it appeared to the State Board that if the drought continued,
sufficient surface water supplies would not be available to meet irrigation
needs throughout the 1976-77 crop growing season. If alternative sources of
water such as ground water, purchased or previously stored water were not
dvailable to satisfy demands, the State Board was concerned that the farmers
would inadvertently interfere with superior water rights.



The State Board anticipated that, as a consequence of two consecutive dry years,
there would be an increase in the number of complaints of illegal diversion,
regular and temporary water right applications, protests on applications in
process, petitions for adjudications, requests to relax permit terms, and pubiic
information inquiries. To meet this challenge, the State Board established a
DOry Year Program within the Division of Water Rights (Division) in the early
part of 1977. s

OBJECTIVES

The objectives of the Dry Year Program were to identify critical drought.
impacted areas in Northern and Central California, to provide information to
water users in these areas in regard to water conservation, to assure that the
limited supply available was used in accordance with lawful rights, and to
take enforcement action against violations of permit and Ticense conditions,
11legal diversions and waste or unreasonable use of water,

SCOPE

The scope of Dry Year Program activities was concentrated in the central and
northern parts of the State where the impacts of the drought appeared to be
the most critical. The program emphasized water conservation and voluntary
cooperation of the.users. ‘The major emphasis was placed on water diversion
for irrigation purposes since the largest use of water in California is for
agricultural irrigation. - i :



PROGRAM SUPPORT

The State Water Resources Control Board (State Board) formally approved the
1977 Dry Year Program on February 2, 1977. The amount of work required to
carry out the State Board's Dry Year Program would depend considerably upon
the Department of Water Resources' (Department) unimpaired runoff forecasts.
Under the direction of the Division Chief, Mr. Richard L. Rosenberger,
Supervising Engineer Larry C. Spencer of the Application and Permit Section
was made responsible for organizing and supervising the work of the Dry Year
Team, Supervising Engineer John M. Page of the Permit and License Section
supervised the activities of the Complaint Team, and acting Supervising
Engineer Walter G. Pettit of the Hearing and Enforcement Section supervised
the activities of the Hearing Unit. : P

DRY YEAR TEAM

The Dry Year Team was generally comprised of one secretary and the following
engineers: three each from the Division of Water Rights (Division) and
Division of Planning and Research; and one each from the Legal Division and
the Central Valley Regional Board. The team worked under the Teadership of
Murt Lininger of the Division of Water Rights.

The team was responsible for hydrologic routing of forecasted runoffs in the
critical areas of Central and Northern California, preparing and mailing water
shortage notices to diverters under riparian and appropriative water rights,
organizing and directing the fact-finding teams and investigating possible
11legal diverters. ' ;

The team also received technical assistance and advice from the United States
Bureau of Reclamation (Bureau) and the Department for the estimation and
location of riparian demand as well as several other related activities.

FACT-FINDING TEAMS

Under an. interagency contract of $80,000 between the State Board and the
Department, the Department provided the services of seven of its staff per-
sonnel to assist the State Board in identifying illegal diverters. The
personnel, as part of the Dry Year Team activities, conducted field investi-
gations of water diversion and use by diverters in the Delta and along the
Sacramento and Feather Rivers. Based on preliminary investigation by the
teams, follow-up action for some specific cases of possible illegal diversion
were pursued by the registered engineers of the Division.” |

SACRAMENTO-SAN JOAQUIN DELTA CROP MAPPING

As a part of the above contract with the Department, the Department agreed

to provide crop maps of the entire Delta Lowlands. The mapping is similar to
that conducted by the Department in 1976. Differences between 1976 and 1977
in crop types and acreages will generally be used as a basis of determining
whether appropriate reductions in water use were made in 1977.



COMPLAINT TEAM

The Complaint Team was responsible for handling the multitude of complaint
letters received from persons alleging interference of their vested rights by
other water users. Each complaint received required an investigation and
analysis of the situation and enforcement action if a violation was found to
have occurred. -

Initially, the Complaint Team was comprised of six engineers from the
Division's Complaint and Surveillance Unit. However, as the workload _
increased, additional staff was required until, at times during the months of
June, July and August, 1977, up to 20 members of the Division's staff, includ-
ing several persons on loan from other parts of State and Regional Boards
organizations were actively engaged in receiving, processing and resolving

complaints.

DIVISION OF WATER -RIGHTS STAFF:

-The activities of all other sections of the Division were affected severely
by the drought. The Division reassigned many of its personnel to match the
increased workload of specific units. Although the number of emergency hear-
ings increased, there was not adequate trained staff to supplement the
Hearing Unit's workload. As a result, the ability of the Hearing Unit to
handle protested application hearings fell off sharply. Moreover, due to
reassignments the Hearing Unit Tost two experienced staff members; one to
lead the Dry Year Team activities, and the other to participate in the
Department's Drought Information Center.



PROGRAM QUTPUT

RIVER SYSTEMS STUDIED AND ACTIONS TAKEN

Critical Streams

The agricultural areas threatened with potential drought impacts during the
irrigation season of 1977 are shown in Figure 1. Based on this figure and
consultation with the Department of Water Resources (Department) staff, the
critical streams and associated drought impacts were identified in the State .
Board Basins of Morth Coast, San Francisco Bay, Central Coastal, Sacramento
River, Delta-Central Sierra, San Joaquin, Tulare Lake, and North Lahontan.

The Dry Year Team compiled a 1ist of significant irrigation appropriative
diverters on major streams in each of the above basins. A significant irri-
gation diverter was defined as any appropriator with a permit or license
amount equal to or greater than 0.5 cfs for all basins except Sacramento and
San Jdoaquin. For these itwo basins the criteria was 3.0 cfs or greater.

Based on information compiled by the Dry Year Team, initial action by the
Division of Water Rights (Division) resulted in the sending of three separate
water shortage notices on February 11, 1977 to 941 diverters of significant
amount of surface water. The first notice with hydrologic data indicating
most 1ikely runoff of 35 percent of normal was mailed to diverters in the
Central Coast, North Coast, San Francisco Bay, and San Joaquin Basins. The
second notice with hydrologic data 1nd1cat1ng most Tikely runoff of 40 per- -
cent of normal was mailed to diverters in the Sacramento and South Lahontan
Basins. The third notice with hydrologic data indicating most 1ikely runoff
of 45 percent of normal was mailed to diverters in the North Lahontan Basin.
The above notices also informed the diverters that it was the State Board's
intent to contact them again if there is expected to be no water available

under their priority of right.

- On February 18, 1977 the'Division mailed 2,849 water conservation notices to
riparian landowners in Sonoma County possibly diverting surface flow and/or
underflow of the Russian River.

These notices informed the possible diverters regarding impending water short-
ages and the degree of seriousness of hydrologic conditions. They were encour-
aged to plant their crops for conservation of water in.accordance with water

conservation guidelines sent along with the notice.

" Sacramento - San Joaquin Basins

The schematic sketch of the Sacramento-San Joaquin Basins including the
Sacramento-San Joaquin Delta is shown in Figure 2. According to the runoff
forecasts made by the Department in May of 1977, the water supply ranged from.
4 percent of an average flow in the Cosumnes River watershed of the San
Joaquin Basin to 43 percent of an average flow in the upper Sacramento River

Basin.



FIGURE

DROUGHT.IMPACTED AGRICULTURAL AREAS, SUMMER 1977
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The availability of adequate water supply in the Sacramento and San Joaquin
River systems controls the success of agriculture in the Central Valley of
California and the agricultural related economy of the State. The Department's
runoff forecast for the irrigation season of 1977 indicated that the avail-
able supply would not meet the irrigation demands of riparian and appropria-
tive water users in the basins and consequently the agricultural related
economy of the State was threatened. The maximum effort of the Dry Year Team
was concentrated in these areas to assure use of water in accordance. with
California water right laws, and to conserve and extend available supplies to
mitigate drought impacts. - : :

As the water supplies and associated demands in the upper reach of the San
Joaquin River from Friant Dam to the confluence of Merced River are controlled
and regulated by the United States Bureau of Reclamation (Bureau) under the
Central Valley Project, this reach was not considered in the State Board's Dry
Year Team activities. The remainder of the San Joaquin Basin, the Sacramento
Basin and the Delta were considered as one continuous hydrologic system for
analysis of available water supplies to satisfy water demands under different
levels of water rights priorities. The water rights, in order of priority,
are the riparian, the pre-1974 appropriative, and the post-1914 appropriative.

Riparian Water Rights--

The Tands abutting the streams may have a riparian claim to the use of nat-
ural flow. The monthly riparian demands were computed from studies made

by the Department, the State Board, and the Bureau. In the case of streams
for which no study reports were available, the Dry Year Team .members computed
riparian acreage from assessors' maps obtained from various county assessors.
The monthly water demands for irrigating these riparian lands were estimated
by making several necessary assumptions. Based on the Department's report,
"The Sacramento Valley Water Use Survey, 1977" which showed May of 1976 as the
peak diversion month, the peak water demand for 1977 was assumed to occur in
May also. For estimating peak demand, it was assumed that 85 percent of
riparian lands were irrigated with a water duty of one cfs to 70 acres. It
was further assumed that efforts of federal, state, and Tocal agencies would
result in 10 percent water conservation. The estimated peak demand of a
diverter during May was prorated for other months using assumed monthly
demand factors of 0.60, 0.70, 0.95, 0.95, 0.75, and 0.35 for the months of
March, April, June, July, August, and September respectively, based on the
above report of the Department. - '

The summation of monthly demands for irrigating riparian acreage in the
Sacramento Basin, the San Joaquin Basin and the Delta gave the total water -
required by months to satisfy the riparian demands. 1In addition to these
demands, the following demands in the Delta were satisfied co-equally with
the riparian demands: a)--the monthly non-agricultural consumptive uses
(native and riparian vegetation, water surface evaporation) as estimated

from the Department's report; and b) the Delta outflow index of 3000 cfs for
the months of March through May 1977, and 1500 cfs for the months of June
through September as obtained from the State-Federal Water Projects Operation
Unit (Delta Unit) of the State Board. ' : '



The available water supplies to meet riparian demands in a basin consist of
natural inflow, return flow as a consequence of using natural supply, and
natural accretions from groundwater as appropriate. The riparian water users
have no claim to the return flow generated from use of pumped ground water,
imported water or stored water. '

The natural monthly inflows to the Sacramento-San Joaquin Basins during the
irrigation season of 1977 were taken from the Department's runoff forecasts of
May 1977. For tributaries in the Sacramento Basin where forecasts were not
available, the tributary gaged flows of 1976 were prorated to estimate natural
flows available during 1977. Similarly, the 1976 unmeasured accretions as
reported in the Department's report were prorated to estimate the 1977 contri-
bution to augment available supplies in the Sacramento Basin. The monthly
proration factors were established by dividing the projected 1977 natural
flows by 1976 recorded natural flows. The return flows shown in the
Department's report, “"Sacramento Valley Water Use Survey" dated June 1977 for
the Sacramento Basin were mostly from use of ground or stored water and were
assumed to be not available to the riparian users. In the San Joaquin Basin,
the return flow was assumed to be 20 percent of demand satisfied during March
and April, 10 percent during May and June, and 0 percent during July, August,
and-'September.

The summation .of natural inflows or pforated gaged flows, prorated natural
accretions, and return flows gave the total available supply by months for
riparian users in the Sacramento-San Joaquin Basins, including the Delta.

The total riparian demand versus supply in the Sacramento and San Joaquin
Basins were compared by months to find out the approximate dates when the
riparian diverters had to take a deficiency or completely go ‘without water
supplies for satisfying their estimated demands. z

In accordance with the above analysis made by the Dry Year Team, the Division
notified riparian users of the approximate percentage of availability of a
full water supply for the months of May, June, July, and August.

Pre-1914 Appropfiatjve Water Rights--

The Statements of Water Diversion and Use (StatementsJ,on.ije with the
Division were the primary source of estimating pre-1914 demands. These state-
ments are filed by riparian.and pre-1914 appropriators pursuant to Water Code

Section 5101.

To estimate pre-1914 demands in the middle and Tower Feaches of the Sacramento-
San Joaquin Basins including the Delta, the staff (1) picked statement numbers

- On appropriate streams from the spot maps maintained with the Division

(2) separated statements pertaining to pre-1914 appropriative water rights
from statements assumed to be pertaining to riparian users, and (3) computed
monthly demands from these statements. For a few diverters, the pre-1914
demands were computed from the Division files and other publications.



se
the middle and lower reaches of the Sacramento Basin, the return flow was
determined from studies made by the Department. However, for the San Joaquin
Basin, the return flow was estimated by subtracting residual natural supply
from prorated gaged flows at gage stations in the vicinity of river mouths
or rim of the Delta. The summation of resjdual natural flow, and return flow
gave -the total water supply available to satisfy the pre-1974 demands in the
Sacramento-San Joaquin Basins including the Delta. _ ' - -

The available water supply was compared with computed demands to establish a
time frame Dy months when the diverters with pre-1914 rights had to take a
deficiency or completely go without water supplies for satisfying their esti-
mated demands. 1Inp accordance with this time frame established by the Dry
Year Team, the Division notified pre-1914 diverters in the Sacramento-San
Joaquin Basins regarding the impact of the drought on their share of the
~available water supplies in relation to a normal year, - -

Post-1914 Appropriative Water Rights--

The Dry Year Team effort for estimating available supply and demand of diver-
ters under post-1914 water rights was similar to the effort of estimating
supply and demand for diverters under pre-1914 water rights. Instead of
referring to the statements, the staff referred to the permits and licenses on
file with the Division, Furthermore, the estimation of post-1914 demands was
done until the residual water 5upp1y.was'comp]ete1y used by diverters having
senior water rights under permits and licenses.. For certain streams in the
San Joaquin Basin, post-1914 demands were not estimated since the available
supply in those streams was .completely used by diverters undep pre-1914 water
rights. The water supplies available in individual streams or in a basin as.

Team regarding availability of water supply to satisfy water demands under
different levels of water rights priorities, the Division sent several water :
shortage notices to the diverters, According to the date of notice, following ..
1s a brief discussion of notices sent by the Division to the diverters in the
Sacramento-San Joaquin Basins including the Delta: I

1. On March 29, 1977 the Division sent 317 water shortage notices to per-
mittees and licensees in the Sacramento Basin. Of the 311 notices, 259
notices of unavailability of water were mailed to diverters in the
Sacramento Basin upstream of the "I" Street Bridge 1in Sacramento who did
not have contracts of water supply with the Department or the Bureau.
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These diverters were informed that water would no Tonger be available
after May 1 or May 15 depending on their priority. The diverters noti-
fied were outside the Colusa Basin Drainage Area, and met either of the
following criteria: (a) could directly divert from the Sacramento or
Feather River, (b) diverted from sources that have hydraulic continuity
with either the Sacramento or the Feather River and their diversion
amount was greater than 3 cfs.

The remaining 52 water shortage notices were mailed to diverters within
the Colusa Basin Drainage Area who did not have contracts with either
the Department or the Bureau. '

On April 18, 1977 the Division mailed 103 water shortage notices to per-
mittees and Ticensees in the San Joaquin Basin. These were six separate
notices; each with a different time frame regarding unavailability of
water for direct diversion. Of the 103 notices, 36 notices were sent to
diverters (San Joaquin 9, Merced 14, Tuolumne 12, and Calaveras 1) inform-
ing them that no surface water supplies were available to them throughout
the season. The dates of unavailability of water to the remaining 67
diverters (San Joaquin 1, Merced 1, Stanislaus 18, Calaveras 8, Mokelumne
30, Cosumnes 9) ranged from May 20 to August 1, 1977.
On April 22, 1977 the Division mailed 993 water shortage notices to the ripar-
ian owners in the Sacramento Basin not having contracts with the Bureau or

the Department. = Of the 993 notices, 895 notices went to riparian owners on
the Sacramento River, 83 notices to riparian owners on the Yuba River, and

the remaining 15 notices to riparian owners on the Feather River. These
riparian owners were informed that commencing about June 1, only about 50
percent of a full supply of water would be available for irrigation through
August. _ - _— ]

On May 18, 1977 the Division sent 2385 water shortage notices to possible
diverters of water from the Sacramento-San Joaquin Delta channels under
different levels of water rights. O0f the 2385 owners, 2146 were ripar-
ians, 235 permittees and licensees, and the remaining four were appropri-
ators with pre-1914 water rights. The riparian owners were informed the
natural flow would only supply about 50 percent of" the  riparian require-
ments for June through August. The permittees and Ticensees were informed
that commencing about May 1 of this very dry year and lasting until
greatly improved water supply conditions return, water in the Delta chan-
nels would not be available for diversion under permits or Ticenses.

On May 27, 1977, the Division mailed 1066 water shortage notices to
possible diverters in the middle and lower reaches of the San Joaquin
Basin under riparian and pre-1914 appropriative water rights.  The
riparian owners notified were those who had no contract with the Bureau
for their water supply. Of the 1066 notices, 37 were sent to water users
under pre-1914 water rights and the remaining 1029 notices were sent to
water users under riparian water right.
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These notices informed the diverters under pre-1914 and post-1914 appropriative
water rights regarding predicted hydrologic conditions, and degree of serious-
ness of these conditions in the area of diversion. The notices also indicated
the conditions in the area of diversion. The notices also indicated the time
from when the riparian and appropriative diverters had to take a deficiency or
completely go without water supplies for satisfying their demands during 1977
irrigation season. The riparian owners were called upon to restrict their water
use to assure equitable distribution of available water supplies. Unless water
supplies are available from alternate sources, the notices advised the owners
under different levels of water rights to conserve water use either by reducing
irrigated area or by planting low water use crops. The notices sent to the
riparian owners in the Delta emphasized that they had no claim to stored water,
return flow therefrom, or return flow from project water released by the
Department and/or the Bureau. They were also informed that in order to protect
and maintain water quality in accordance with the Interim Delta Water- Quality
Plan for 1977 adopted by the State Board on February 8, 1977, the maintenance of
- adequate outflow through release of stored water would be required from the
reservoirs of the State Water Project and/or the Central Valley Project.

Furthermore, the notices advised the diverters that in the event of complaints
of violation of permit or license terms and conditions, waste and unreasonable
use, and illegal diversion, the State Board would investigate and take legal
actions as appropriate. : '

Other Basins

Salinas River--

Information regarding the hydrography of the Salinas River Basin was gathered
by the Dry Year Team through the cooperation of the San Luis Obispo County
Engineering Department, the Monterey County Flood Control District and the
United States Geological Survey. - - h

The Salinas River Basin is lecated within the Central Coastal Range where
there is Tittle or no snow runoff and Tlows are dependent on precipitation.
It was anticipated that extremely low natural flows would be available during
- the 1977 irrigation season. Therefore, it appeared that- agricultural divert-
ers would be dependent on well water or water released from storage. Accord-
ingly, the Division staff felt that no further study was required. =

Russian River--

The Dry Year Team initiated an investigation regarding the availability of
water to satisfy water right demands along the Russian River. It was deter-
mined that natural water supply would not be available during the summer

- months. Available water during this period would be water released from

- storage with use determined by ten Tevels of priorities that are interrelated.
The Dry Year Team deemed that in the Timited time available it would not be

practical to make the necessary studijes.

A notice was, however, sent by the Division to possfb!e diverters of Russian
River water regarding water conservation for the 1977 irrigation season.
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Tulare Lake Basin--

Studies of the Kings, Kaweah, Tule and Kern Rivers were also initiated by the
Dry Year Team. After contacting various agencies and water districts in the
basin, it was found that basically all the waters of these river systems are
claimed under riparian right or pre-1914 appropriative right. It was found
that a major portion of the supplies of water in these systems were allocated
by court decisions, stipulations and/or agreements through the service of
watermasters.

The flows of the Kings River are under the control of a watermaster working

for the Kings River Water Association. With the watermaster determining his
schedule on the basis of vested rights, the agencies and associations within
the Kings River area felt that even in a dry year they had a good control of
the flows. - :

The flows of the Kaweah, Tule, and Kern Rivers are generally controlled under
similar -operations as those used on the Kings River.

Based on the above study méde-by'the Dry Year Team, the Division decided not
to send water shortage notices to the water users in the basin.

Sutter By-Pass-- .

The Sutter By-Pass is a key part of the Sacramento River Flood Control Project.
It conveys the bulk of the flood flows passing down the Sacramento Valley _
north of Sacramento through the Sutter Basin. Although the Sutter By-Pass was
constructed as a flood control system primarily, the levee borrow pits have
become facilities of considerable importance to the local farmers during the
irrigation season. The farmers in the By-Pass and some of those bordering it
do not belong to any of the water districts nor do they have wells and, :
therefore, must rely on waters available from the borrow pits and tributaries
for their water supply. '

The Sutter By-Pass consists.of an east and a west levee and borrow pits. The
east levee and borrow pit was originally constructed in 1924 under the direc-
tion of the Reclamation Board and enlarged and improved in 1942 by the U. S.
Corps of Engineers. The west levee and borrow pit of the Sutter By-Pass was
constructed privately by several reclamation districts (RD 70, 1500, and 1600)
and is maintained and operated by them. - .

For many years the Sutter Maintenance Yard personnel of the Department have
been operating the Sutter By-Pass facilities consisting of pumps, weirs, and
gates to place any water flowing into the system at the proper location and
level for diversion by adjacent landowners for irrigation purposes without
regard, to water rights, if any, of the various parties. The service is appre-
ciated by the landowners since during normal water supply years, all users

are provided water sufficient for their needs.

During the very dry year of 7976, there was insufficient water,-and the Sutter

Yard personnel did not know how to operate their facilities since they lacked
up-to-date knowledge of water right priorities and Jurisdiction over water
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rights. They asked the State Board for assistance 1h distributing the water
during the 1977 irrigation season when the drought began to intensify.

In addition to the request for assistance from the Department, the State Board
received several complaints from licensees in the area alleging illegal diver-
sion of water. The Division responded to the problem by assigning an engineer
to work with the water right holders. The engineer worked closely with the
Sutter Yard personnel in regulating their facilities to deliver the available
water to the diverters, in accordance with the priorities of the appropriative
rights.

There were several diverters who: had no basis of water right and these people

were asked to discontinue pumping. Continuing violations were reported to the
State Board for possible prosecution under Water Code Section 1052.

'_Other Streams--

Brief studies were made by the Dry Year: Team of the Cache Creek, Petaluma and
Susan River flows. It was found that these streams ran -dry in early summer
and therefore no further investigations were necessary.

ENFORCEMENT

Fact-Finding Investigatidns

Under an interagency agreement between the State Board and the Department, a
program was established to assign personnel to the field to investigate spe-
cific diversions of surface waters., These fact-finding teams investigated
appropriative and assumed riparian diverters on the Sacramento River .and its.
main tributaries and appropriative diverters -in the Sacramento-San Joaquin
Delta Uplands. ' _ '

The main objective of. the fact-finding teams was to attempt to_identiﬁy
diverters who were illegally diverting with respect to their rights or djvert-
ers who had no-color of right. '

The fact-finding teams consisted of personnel from the Department who had
limited background on water rights. Therefore, it was important to impress
upon them that their responsibilities were only to gather pertinent informa-
tion regarding the diversions and that water rights determinations would be
made by the staff of the Division. - They were instructed to refer any ques-
tions regarding water rights to the Division staff of the Dry Year Team.

The field efforts involved the inspection of diversion pumps, estimation of
irrigated acreage and identification of crops. A complete report was prepared
for each inspection providing information on the location of the parcel,
location of the pump, pump data, meter readings, acreage irrigated, method of
irrigation and crops jrrigated. Maps were prepared delineating the lands

of known appropriators and assumed riparian parcels. These maps were used by
team members during field visits to-assist them in Tocating possible illegal
diverters. '
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Division sent notices to all possible diverters informing them that our
fact-finding teams would.be in .the field to gather data on surface diversions.
On the request of the Butte County Supervisors and the Sacramento Valley

~ Landowners Association, representatives of the Division.participated in a
public meeting held in Chico to inform riparian landowners in Butte, Colusa,
Glenn, Shasta, Sutter and Tehama Counties of the purpose of the fact-finding
team investigations. Before inspection of any property, permission of the
owner was obtained to enter onto his land.

The fact-finding teams made 280 visits to appropriators, assumed riparians

and others on the upper Sacramento River and 86 visits to the Delta Uplands.
During the initial investigations, the fact-finding team members made every
effort to interview the diverter to obtain maximum information for the report.

The. Division staff of the Dry Year Team reviewed and analyzed all the initial
reports prepared by fact-finding teams and identified 39 diverters with ques-
tionable rights or method of use. These 39 diverters were revisited by reg-
istered engineers of the Division. The revisits. included the investigations
of two diverters in the Sutter By-pass who appeared to have no color of right
and the flooding of Coney Island in the Delta for possible unreasonable use
of water. At present, the State Board has referred two offenders to the .

Attorney General. '

Land_Usé and Crop Maps

Under the above agreement, the Department also conducted an aerial survey of
the Sacramento-San Joaquin Delta to prepare land use and crop maps for- the
1977 irrigation season. In the Division staff effort of assessing changes
in land and crop use, the Bureau assisted by financing a second flight.

- During the aerial survey by the Department, photographs (35 mm slides) were.
taken along North-South flight 1ines one mile apart. Projecting the slides
on a-screen, field and urban boundaries were drawn on 7.5 minute USGS quad-
rangle maps in their office. The field staff of the Department took the USGS
maps into the study area for positive identification of crops and urban boun-
daries, and the completion of land use and crop maps..

The comparison of the 1977 season land use and crop maps of the Delta Lowland
with similar maps of preceding years, particularly those for 1976, indicated

how far the farmers in the Delta had changed their land use and cropping schemes.
The Department has completed the crop survey in the Delta for 1977 season. The
Dry Year Team is now analyzing the maps and the results will be available soon.
The effectiveness of the program activities in the Delta area will be directly
related to the degree of reduction in cropped area and/or planting of low water
use crops (safflower, small grain crops) as against high water use crops (alfal-
fa, tomato, corn). ; :

Complaints

The drought impacted heavily on the Complaint and Surveillance Unit of the
Division. In the past, during the course of normal water years, problems
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have occurred between water users and their upstream counterparts. As a
result of these problems, occasionally a letter of complaint was received
from the injured party requesting the State Board to intercede. Since the
incidence of these letters was low, they were routinely handled by the Permit
and License Section.

In the fall of 1975, a reorganization of the Permit and License Section
brought about the formation of a separate unit entitled the Complaint and
Surveillance Unit. The purpose of this unit, staffed with four full-time
engineers, was to handle the occasional complaints, but for the most part
devote its time to surveillance and enforcement to insure that the terms and
conditions under which permits and licerses had been issued were being
folTlowed. : '

As California entered into the drought of 1975-76, the number of complaints
was relatively small, numbering 81 for the above water year. However, as the
drought continued into 1976-77, the number of complaints received almost
tripled to an unprecedented 272 for the water year 1976-77. In the last
quarter of the water year 1976-77 alone, 88 complaints ‘were received and pro-
- Cessed to various stages of completion. ' :

Examination of the.records indicates that the majority of the complaints are
received during the period of May ‘to October of each year. The Complaint and
Surveillance Unit anticipates that the number of complaints received for the
water year 1977-78 may well reach 300 should California again experience a dry
or below normal winter. ; - : -

Most of the complaints received required contact with the complainant and the
alleged offender, a field investigation of the problem, staff report of the
investigation, letter of finding to the alleged offender and follow-up on any
necessary enforcement action. Because of the immediacy and the amount of :
effort required to resolve each individual complaint. during 1977, the staff
of the Complaint and Surveillance Unit was increased to six engineers and
attempts to continue the surveillance portion of .the program were. dropped.
Additionally, staff from the Permit and License Section were assigned, on an
as-needed basis, to the Complaint and-Surveillance Unit to aid in handling
the increased workload. At times during the months of June, July, and August
1977, up to 20 members of the Division's staff, including several persons on
loan from other parts of the State and Regional Board organizations were
actively engaged in receiving, processing and resolving complaints.

Actions Taken

The State Board and its Division of Water Rights obtains its investigation,
surveillance and enforcement powers from Division 1 (Sections 100, 275) and
Division 2 (Sections 1051, 1052) of the California Water Code and the requ-
lations the Board has adopted to implement these statutes (Title 23, Articles
17.3 and 17.4 of the California Administrative Code),

Violation of Permit and Lfcense Terms--

Any. person affected by a violation of any term or condition of a permit or .
license may file a complaint with the State Board in accordance with Article
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17.3 (Enforcement of terms and conditions) of the California Administrative
Code. An investigation of the complaint will be made and if it is found that
a violation has occurred, enforcement action will be taken. Noncompliance

- with the terms or conditions of a permit or license, and/or lack of remedial
action as suggested by the Division may result in revocation of the permit or
Ticense. '

During the 1977 summer season (April to October), about 15 compiaints were
received alleging violations of the terms of licenses or permits. Investiga-
tions of these complaints were conducted and, for the most part, the complaints
were found to be unwarranted. In those few cases where a violation was found,
corrections were made by the alleged offender upon receipt of the Division's
letter of finding and no further action was necessary,

IT1legal Diversion--

nate the violation. Noncompliance with these requirements resuylt in the
State Board referring the matter to the Attorney General's office for prose-
cution as a trespass against the State. _

Approximately 105 complaints were received during the summer of 1977 from
People alleging that illegal diversion and use of water by an upstream diverter
was interfering with their vested rights. In many of the cases, the investi-
gation revealed that both parties were riparian. ‘Although the State Board does
not have jurisdiction to resolve such matters directly, when feasible, the
Division suggested a solution to the problem; as would be the case if the State
Board had been appointed as a referee if the parties had litigated the matter.

In two separate cases this summer, recently constructed dams were found to be
stopping the entire flow of their respective streams. After completion of

the investigation, the Division advised the alleged offenders 1t would be
necessary to breach.the dams. The alleged offenders, however, refused to

remove the dams and the matters were submitted to the State Board recommend- . -
ing that the Attorney General enjoin the illegal storage of water. Court

action ensued and the structures were removed,

Waste and Unreasonable Use--

Recent legislative changes to Section 275 of the Water Code, supplemented by
Article 17.4 of the Administrative Code, provide for the State Board to inves-
tigate and determine the reasonabléness of the diversion or use of water.
Under these provisions, allegations of waste and unreasonable methods of
diversion or use of water under any color or title of right will be investi-
gated and enforcement action may be taken if the use is found to be unreason-
able. Noncompliance with the Division's finding and suggested remedial action
may result in revocation of a permit or license issued by the State Board or
referral to the Attorney General's office for enjoinment of the use, should
the color or title of right for use be outside the State Board's jurisdiction.
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During the 1977 summer season about 30 such cases alleging waste and unreason-
able method of diversion or use of water, were investigated. Because of the
second year of drought, and the effect it has had on the groundwater table in
most areas, many of the complaints received were alleging excessive and waste-
ful pumping and irrigation practices by neighboring landowners. In all cases,
investigation of the complaints revealed that the alleged offenders were not
exceeding the agricultural irrigation practices of the area and that the
complainants had very shallow wells (30 to 50 feet deep) that had simply been
left high and dry by the dropping of the groundwater table as a result of the
aggregate draft of all users during such a dry period.

In another action, the Division determined that the use of riparian water to
offset evaporation and seepage Tosses in storage reservoirs during the present
drought was an unreasonable use of water. Violators of this finding were
requested to bypass the flow entering their reservoirs. In one case, the
Division staff cooperated with the parties to the extent of establishing mea-
suring devices and operating the reservoir during the season on a stipulated
drawdown basis in order to keep the peace. To date, all persons requested to
bypass flows through their reservoirs have complied and, as a result, no cases
have been brought before the State Board. ;

To summarize the complaint investigation and enforcement component during the
past year, it should be noted .that 212 letters of complaint were received
during the 1976-77 water year (October through September) and about 150 of
these were received and processed during the 1977 summer season. About 20
percent of the 150 complaints investigated during the summer required enforce-
ment action and of these, only six of the alleged offenders refused to abide
by the finding of the Division. These offenders were recommended to the State
Board for referral to the Attorney General. Presently, two cases have had
judgements issued by the superior courts and the structures have been removed;
one case has had an injunction issued; and three cases are awaiting action by
the Attorney General. ‘It is believed that this is the first time since the
enactment of the Water Commission Act in 1914 that the State has enforced its
jurisdiction to enjoin illegal -diverters. ' =

OTHER ACTIVITIES

Water Conservation Guidelines

The Division staff with aid from the University of California at Davis, pre-
pared guidelines for water conservation in irrigation. These guidelines
emphasized planting Tow water use crops; preventing water waste by controlling
leaks, conveyance losses and tail water runoff; and promoting an efficient
on-farm water use. These guidelines were sent along with the initial notices
of water shortages mailed by the Division during February 1977, to irrigation
water diverters in the central and northern parts of California including the
Russian River Basin.

Prevention of Waste and Unreasonable Use of Water

Under the Dry Year Program activities, the Division staff provided input to
the State Board legal staff to prepare guidelines for prevention of waste
and unreasonable use of diverted water for urban beneficial uses and irrigation
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purposes. These guidelines were included in proposed regulations of the State
Board which were subjected to public hearing process by the State Board
on July 26, 1977. ;

The comments and statements received at the public hearing are being reviewed
and analyzed by staff of the Legal Division. The adoption of the regulations
by the State Board will facilitate enforcement actions against water waste,
particularly during a dry year, by Division staff. Until adoption of the pro-
posed regulation by the State Board, the enforcement actions of the Division
during 1977 season are based on existing customs and practices of the commu-
nity as amended for the drought conditions. -

Drought Emergency Requlations

The Dry Year Program staff coordinated with the Legal staff and provided input
in preparation of a new regulation designed to expedite public hearings 1in
-response to drought emergency conditions. This requlation (California Adminis-
tration Code Section 736.1) was adopted by the State Board on January 20, 1977.
The new regulation provides that (a) calendar priority be given to drought re-
lated hearings; (b) such hearings can be held on a 7-day notice; (c) specific
drought related factors shall be included within the scope of such hearings.

Recognizing that the Delta is the key to water supplies throughout much of
California the Board has taken two separate actions this year to relax Delta
water quality objectives in response to severe drought conditions. The objectives _
for the Delta in effect prior to these actions did not have appropriate dry and..
critical year relaxations. The first action, taken on February 8, was adoption
of the Interim Water Quality Control Plan for 1977, which superseded affected
Basin: Plans -to the extent of any conflict, and allowed certain relaxations not
previously.provided. The second action taken on June 2, was adoption of Emer-
gency Regulations, California Administrative Code Section 764.20. This emer-
gency regulation provides for conservation of water supplies’ upstream of. the
Delta and continued protection of the Delta from deep sea water intrusion. It
also provides that any export from the Delta for essential uses other than
-emergency, municipal and domestic supplies shall be made only upon approval

of the Board. The regulation will expire at the end of 1977 unless extended

by the Board. ' -

Drought Related Hearings

Nine of the 17 hearings scheduled by the Division's Hearing Unit in the
February through September period were directly generated by the drought. Two
of the most experienced engineers in the five-man unit were detached for other
drought related assignments during that period. - One man was immediately
replaced; the second was replaced midway through the period. From February
through July only two hearings not directly related to the drought were held.
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Several of the noteworthy cases heard during that period involved the use of
water for recreational purposes at Lake Mission Viejo, a complaint involving
alleged unreasonable use of groundwater at Escalon, two requests for waiver of
fish bypass requirements by the City of Santa Cruz, and .a proposed export of
Yolo County groundwater to Kern County. The Board was able to act promptly

in those cases; in one instance a hearing was held on Tuesday and the Board
acted upon the matter on Thursday of the same week. :

Public Information

The State Board kept the water users informed about the seriousness of the
-drought through news releases and participation in the Department's Drought
Information Center. '

News Releases--

The State Board issued several news releases about the Dry Year Program activ-
ities, particularly on shortage of avajlable supplies to satisfy demands under
different levels of water rights priorities. The news releases also informed
the diverters that fact-finding teams would be visiting the Sacramento River
Basin and the Sacramento-San Joaquin Delta to check on water use. The ample
pubTicity given by the news media.to the Dry Year Program activities of the
State Board helped 1in acquiring the cooperation of water users to assist in
alleviating the impact of the drought on crop production as well as water
‘rights administration. : : :

Droughf'Informatfon Center--

A representative from the Division was assigned to the Department's Drought -
Information Center on January 24. The Center was located in the Resources
building in Sacramento;

Reports on State drought activities were issued'regu]ar]y along with recrea-
tion reports as Californians were coping with reduced leisure time recreation
opportunities. Four telephone Tines as wel] as two toll-free telephone num-

bers were installed to handle the volume of calls from a concgrnedfpublic.

Hundreds of calls were received every day from virtually every state as well
as many foreign countries. The calls ranged from suggestions for ending the -
drought to corporation and government officials asking specific questions on
various aspects of the drought. '

The Center attempted to become a one-stop "shopping center". If the question
could not be answered, the caller was transferred to the Division staff with

the proper expertise.

The Division's participation in the Center was from the 24th of January through
the end of September. During the 19-day run of the State Fair, the Center as
well as all of its phone lines was moved to Cal Expo to be the cornerstone of
the "H2-Oh" Show. The 140 foot by 40 foot display covered a myriad of water
topics including water policy, water rights law and the wet and dry years
experienced by Californians.
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DRY YEAR TEAM SCHEDULE

The Gantt Chart in Figure 3 shows how 67 man-months were used to accomplish
the major tasks undertaken by the Dry Year Team during the 1977 irrigation
season. Several other tasks accomplished by the Division staff under the

Dry Year Program are not shown in the Gantt Chart. These are the investiga-
tion of complaints, development of emergency regulations, and participating in
the Department's Drought Information Center, as discussed previously in this
chapter. '

The expenditure incurred by the Division for the Dry Year Team activities is

estimated to be approximately $170,000. . This includes the cost of 67 man-
months, travel expenses, and the State Board-Department contract.
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PROGRAM EVALUATION AND RECOMMENDATIONS

EVALUATION OF 1976-77 PROGRAM

The Dry Year Program initiated in the Division of Water Rights (Division)
during January 1977 responded effectively to alleviate impacts of the drought
and to promote water rights enforcement. When activities of the Dry Year
Team were initiated, the farmers in the Central Valley of California were

at the verge of planting field crops. According to information gathered by
the staff, the farmers responded very well to the initial notice of water
conservation sent by the Division in February 1977. The water conservation
quidelines developed by the staff in collaboration with the University of
California were very well received. Many farmers either reduced their cropped
area or changed their cropping scheme from high water use crops such as rice,
tomatoes and alfalfa to low water use crops such as safflower and grain. By
and large the farmers involved met the challenge after they were informed of
the seriousness of the situation. : :

Of the 1,695,000 acres irrigated in the Sacramento Valley during 1976, the
Department's report, "The Sacramento Valley Water Use Survey", shows that
410,000 acres (24 percent) were under low water use crops. From the sample
investigations conducted by the fact-finding teams, riparians in the Sacramento
Valley planted 6,500 acres (35 percent) out of 18,300 acres cultivated to low
water use crops during the 1977 season. The increase from 24 percent in 1976
to 35 percent in 1977 in areas under low water use crops in the Sacramento
Valley resulted in saving a considerable amount of water.

The Division staff collaborated with the State Board's Public Affairs. Office
in sending several news releases pertaining to the degree of shortage of fore--
casted water supplies and cautioning the diverters in the Sacramento-San
Joaquin Basins including the Delta to conserve water or to cease diversion
under their level of water rights priorities. The Division staff also used
the television media to broadcast severity of drought impacts and invited
voluntary cooperation of direct diverters. The excellent coverage of the
drought impacts by the news media and broadcasting networks was instrumental

in activating water users to assist in alleviating the water shortage.

The Department and the Bureau also implemented water saving programs. Both
agencies asked their contractors to conserve water and enforced this by cut-
ting back water allotments. In the Division's efforts to curb illegal diver-
sion or waste and unreasonable use of water, technical assistance provided by
the above agencies was very helpful. - :

The Dry Year Team activities are believed to have aided in restricting ripar-
1an diverters to their fair share; this encouraged an equitable distribution
of available supplies among upstream and downstream riparian diverters. The
program was also successful in protecting the senior appropriative rights of
the downstream diverters. The assistance of riparian users in conserving
water either by planting Tow water use crops or by cutting back in cropped
acreage, was commendable. If all the riparians implemented cut-backs in water
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.use as requested-in the notice, the Division staff estimates that this may
have prevented substantial unauthorized diversion of water possibly in excess
of 100,000 acre-feet from June through August of 1977. The conservation of
this amount of water is sufficient to meet the domestic needs of over 500,000
people for one year. The above is based in the assumption that one acre-foot
will satisfy the domestic needs of five persons for one year. The innovative
farmers, particularly those with firm crop production commitments, resorted to
pumping groundwater to supplement insufficient available surface water sup-
plies, and/or using more efficient methods of irrigation.

We estimate the cost of the program to be $170,000. This includes personnel
and support cost to the Division and the contract with the Department.

In addition to conserving water, the enforcement activities undertaken by the
Division's Complaint and Surveillance Unit and by the Dry Year Team appeared
to be very effective in curbing i1leqgal actions of upstream diverters and min-
imizing filing of complaints by downstream diverters. As the Division made
its presence known to the farmers by making frequent field visits, the farmers
became aware of the State Board's concern of enforcing water rights. This
encouraged the farmers to cooperate with the Division to help alleviate the
drought impacts. ; '

Under the Dry Year Team activities, 366 field visits.and 39 follow-up investiga-
tions were conducted during the latter part of the 1977 irrigation season in the
Sacramento Valley, including the Delta, providing additional support to -the’
enforcement program of the Division. Most of the farmers abided by the find-
ings of the Division and curtailed water use in accordance with the Division's
water shortage notices. However, actions are in progress to refer two of

these cases to the Attorney General. ' '

Throughout the enforcement activities of the Dry Year Team during the unprec-
edented drought of 1976-77, the complexities and deficiencies of water rights
law and_fnstitutionaT_constraints became apparent.

The Division also found deficiencies in the water rights Taw and some institu-
tional constraints which impacted the program. The staff found the lengthy
public hearing process now required in enforcing water rights law to be too

time consuming, and recommends. the Board be granted authority to issue cease’
and desist orders against illegal diverters while the public hearing process

is conducted. . Further, the Board should be granted authority to impose fines

- or administer other enforcement sanctions instead of invoking the only sanction
now provided by Taw - revocation of the diverters permit/Ticense, which is a '
punishment too severe for the violation in most cases.

The Division also believes' that provisions should be included in law which
accelerate the filing of statements of use by pre-1914 diverters and riparians.
This data would have great?y assisted the work of the Dry. Year Program.

“Finally, water rights data must be converted to computer storage and retrieval
techniques so that information regarding water users with riparian, pre-1914,
post-1974 and federal and state project contracts can be displayed in such a
way as to have meaning to an effective monitoring and enforcement plan.
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RECOMMENDATION FOR FUTURE ACTIVITIES

Based on the above evaluation of the 1976-77 program, the staff recommends

the continuation of activities similar to this year's Dry Year Program as an
ongoing effort. Continuing the program will give an opbportunity to consoli-
date what has been done during 1976-77 and to fully enforce water rights
priorities in future years. The Division staff will actively collaborate with
the California Water Rights Law Review Commission to remove deficiencies in the
law, particularly those which will promote better administration and enforce-
ment of water rights law for equitable distribution and beneficial use of
water throughout the State.

The program team would work on enhancing surveillance and enforcement capa-
bilities of the Division staff by developing a computer storage and retrieval
system of all the available water rights related data. In addition, volum-
inous data collected-during the activities of the Dry Year Team of 1977 will
be placed in the computer for use by other sections of the Division.

Special efforts should be made by the staff to plan and standardize method-
ology and procedures to better administer water rights during the normal year
and future droughts. The staff should have Tead time to plan for the worst on
an assumption that the dry conditions of 1976-77 will continue for another
year. Even if this assumption is not trie, almost every year has several
months of deficient flow in many streams. In particular, the runoff during
1977-78 will be used to replenish storage depletions in various reservoirs

and water supply deficit leading into 1978 would not be erased. Consequently,
the operation of .a program similar to this year's Dry Year Program should
continue in order to properly administer water rights priorities as needed
year after year.

The Division plans to ask the State Board to authorize the following tasks,
as may be appropriate, in 1978 and future years. Some of these tasks are depen-
dent on forecasted runoff of the Sacramento-San Joaquin River system:

1. Special letters would be sent to Delta diverters found by the 1977
aerial surveys to have continued historic crop patterns without apparent
reasonable conservation efforts. The letters would put these diverters
on notice that special surveillance will be undertaken the next year
in which a drought occurs and if they are found to be engaging in wasteful
Or unreasonable diversion the Board intends to take strong enforcement
action.

2.  Efforts should be made to obtain U-2 flight, infrared Ektachrome and satel-
Tite photography of the Sacramento Valley to investigate water use and fden-
tify illegal diverters. : :

3.  Letters forecasting the expected,avai]abiiity of water at various levels

of water rights should be sent after receipt of the Department's snow
survey bulletins which forecast insufficient runoff to meet all demands.
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4.  An enlarged fact-findfhg program should be instityted as soon as water
shortages begin to occur, to cover the drought impacted areas more quickly,.

5. .Staff investigations would follow up cases of possible excessive diversion
uncovered by the fact-finding teams, in accordance with existing Board
directives. : :

6. Appropriate enforcement action would be recommended by staff and taken by
the Board. ‘

7. If 1978 or any subsequent year is determined to be a drought year (Tess
than normal rainfall) recipients of 1977 water availability letters would
be notified that the notification service will be continued and expanded,

Tinancial participation by the Department, aerial surveys as of about
June 1 and August 15, and assfstancg in forming fact-finding teams.

2, DeTta'crop mapping should be reviewed for compliance with State Board
directives. ' '

10.  If data processing equipment becomes available, efforts should be made to
automate routing computations and mailings,

PROPOSED WATER MANAGEMENT SECTION

A Water Management Section should be Created in the Division of Water Rights.
The Section would be responsible for bringing together scattered functions of

- the Division related to enforcement of water rights priorities, complaints and -
investigations and data processing, Following s a brief description of the _
objective, functions, and organization of the proposed Section.

Objective
The objective of. the Section will be to ensure full and equitable distribution
of waters of the State so as to protect the public ‘interest and the environ-
ment in accordance with water rights priorities. _
Typical tasks of the Section will be:
1.  To determine the availability of water in all critical areas of

California each water year and disseminate this information to water
‘users, as appropriate. :
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To develop an eff1c1ent data processing system which can prov1de an esti-
mate of supply and demand of water for any stream system or area of the

State.

To provide a qualified full-time investigation team to check that diver-
sions are legal, that water is used benef1c1ai1y and that waste and
unreasonable use of water is prevented.

To expedite enforcement actions by preparing the necessary background
information and evidence which will stand up in hearings or court actions
where water rights law are violated.

To provide an efficient index and map system listing up-to-date informa-
tion on all diverters under their respective method of obtaining water
(e.g., riparian, license, pre-1914, contract, well water, etc.).

These listings could be recorded for each major river system.

To undertake special studies for water use trends, disposition of return
flows, conservation methods, assistance to legislative committees study-
ing nethods of improving existing laws, to study specific trouble areas
such as the Colusa Trough and Sutter By-Pass.

To provide coordination with other agencies, d1v1s1ons, sections and the
public.

Functions

The proposed section would complete ongoing activities of the 1977 Dry Year
Program and develop long-term programs to handle forecasts of available water
supplies for satisfying water rights demand and to investigate complaints.
Following is a brief discussion of spec1f1c short- and Tong- term fuhctions

of the proposed section.

Short-Term—-

e

T

Complete technical appendix to Drought-77 Report.

Determine deficiencies in the previous year's activities.

2,

3. Develop standard methods and procedures for est1mat1ng available supp]1es
and demands. -

4. Plan and organize activities for the 1977-78 water year,

Long-Term--_-

Complete a comprehensive index of all diverters under riparian and pre- -
1914 water rights in the State and diverters who use well water, contract
water, or combination of water from different sources.
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2. Develop models for Colusa Drainage Basin and Sutter By-Pass Basin for
prediction of available water supplies.

3 Initiate special studies to determine reservation of Jurisdiction,
water accretion and depletion, and compliance requirements.

4. Develop -and operate a'computerized Water Rights Management Control System
for storing, retrieving and doing required computations on water right
files and data for expediting water rights related water management pro-
grams. -

5.  Develop a qualified investigation team capable of obtaining all the
essential information necessary for the management of the State's water
and enforcement of water rights priorities.

6. Develop a systematic schedule for visiting diverters and augment exist-
ing areas by adding other parts of the State not included in 1977 (San
Joaquin System, Russian River). - ' :

Organization

The ongoing Dry Year Program should provide a base for the estabTishment of a
Water Management Section dealing with enforcement of water right priorities,"
data processing system, and complaints and investigations.

The water'Management Section should have thfeé units; Ehforcement of Priorities,

Complaint and Investigation, and Data Processing. Following is a brief descrip--

tion and responsibilities of these units. ;

Enforcement of Priorities Unit-- |

This unit should:

1. Make routing studies following rélease-oF each Department snow survey
bulletin and notify users from critical streams in California of expected
availability of water at various levels of water rights priority.

2. Follow with field visits, particularly on the Sacramento/San Joaquin-

Rivers and tributaries, and with aerial surveillance of the Delta to ascer-
tain whether diverters use water within their rights.

3.  Make recommendations to the Division/State Board againét illégai diverters.

4. Maintain surveillance on all reservations of Jjurisdiction.

5.  Investigate and prepare reports on depletions under reservation for
' upstream use under permits and Ticenses and interstate compacts.

6. Prepare reports of special studies and activities during the year.
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Complaint and Investigation Unit--

s

1

Data

This

Unit should:

Receive and investigate complaints against (1) waste or unreasonable
diversion of use of water, (2) illegal diversion, (3) violation of terms

of permits or Ticenses.

Prepare reports and take follow-up action to dispose of complaints by
(1) dismissal, (2) taking disciplinary action against permittees and
licensees, (3) referring cases to the Attorney General.

Investigate and take follow-up action to assure compliance with permit/
license terms and bring illegal reservoirs into the water rights system.

Processing Unit--

unit should:

Develop and operate a computerized Water Rights Management Control (WRMC)
system. -This system should include al] applications, permits, Ticenses,

stockpond certificates, statements of water diversion and use and stipu-

lated or court decreed rights. This data system should be designed to

be responsive to reporting and computation requirements of management and
all functional units. o _

Guide the activities of Data Management Section persénne? (analysts and
programmers) working the WRMC system.

Coordinate with State Board divisions and other agencies.
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