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5772 Jurupa St
Ontario, CA
91761
TEL: 909.974.0652

February 9, 2018
VIA: ELECTRONIC MAIL and OVERNIGHT COURIER
Victor Vasquez, Senior WRCE
State Water Resources Control Board, Division of Water Rights
1001 I Street
Sacramento, CA 95814
Victor.Vasquez@waterboards.ca.gov
Mr. Ken Petruzzelli, Attorney III
State Water Resources Control Board, Office of Enforcement
801 K Street, 23rd Floor
Sacramento, CA 95814
Ken.Petruzzelli@waterboards.ca.gov
RE:

NWNA’s Preliminary Response

Dear Mr. Vasquez and Mr. Petruzzelli:
Nestlé Waters North America Inc. (“NWNA”) greatly appreciates the opportunity to
provide more data and information, explicitly requested by the Report of Investigation
issued on December 21, 2017 (the “ROI”), and which we believe highly relevant and
applicable to responding transparently and substantively to the ROI. We believe much
of this new or more detailed data and information will provide the State Water
Resources Control Board (“SWRCB”) staff with greater insight into the total volume
of surface water appropriated from the tributaries of East Twin Creek by NWNA’s
predecessors-in-interest prior to 1914.
We are submitting the following:
(i)

Preliminary Response to Report of Investigation (the “Preliminary
Response”);

(ii)

Exhibit 1 - E.T. Ham Pipeline Drawings;

(iii) Exhibit 2 - Arrowhead and Puritas Waters, Inc., “Schedule of Real Estate
Titles”;

5772 Jurupa St
Ontario, CA
91761
TEL: 909.974.0652

(iv) Exhibit 3 - Photo of Old Arrowhead Factory;
(v)

Exhibit 4 - Indenture Recorded on July 12, 1907;

(vi) Exhibit 5 - Rail Car Photos;
(vii) Exhibit 6 - Del Rosa Pleadings and Judgment; and,
(viii) Exhibit 7 - Pioneer Title Insurance and Trust Company Report.
The above documents have been uploaded to an FTP site, and access credentials are
being sent to you under separate cover. As a courtesy, two (2) hard copies of the above
documents are being couriered to you for Monday delivery.
Our conclusions, in particular with regard to our current and future compliance with
authorized diversions, rely in some degree upon the positive consideration of this new
data and information, as well as groundwater data and information relevant to this
process but perhaps outside the purview of the SWRCB, as acknowledged in the ROI.
To that end, NWNA intends to operate in good faith reliance that the data and
information submitted herein is sufficient at this time to allow for our continued
compliance within the amounts for which we have provided detailed substantiation
with this letter. Of course, as new hydrological models are developed as requested by
the ROI, which may impact these overall amounts, we may adjust our diversions
accordingly. We welcome hearing from the SWRCB should it have other views with
regard to this matter, and would of course comply with those amounts as ultimately
determined at the conclusion of this process.
With regard to future deliverables in the ROI, NWNA believes it would be appropriate
to base future delivery dates on the delivery date of the Preliminary Response. As such,
NWNA proposes to deliver the items listed below on the following dates, and with this
letter requests that the SWRCB approve this revised timetable. Please note that it is
our understanding that it is not necessary for NWNA to file an Initial Statement of
Diversion for our surface water collections from the spring sites because we are
reporting our annual diversions to the SWRCB as required by the Groundwater
Recordation Act, which specifically provides that such filings—which include surface
water and groundwater reporting—are exempt from an additional filing pursuant to
California Water Code Section 5101. If the SWRCB believes otherwise, please let us
know, and NWNA will file such a statement.
(a)

Interim Compliance Plan – Monday, March 12, 2018;

5772 Jurupa St
Ontario, CA
91761
TEL: 909.974.0652

(b)

Investigation and Monitoring Plan – Tuesday, April 10, 2018; and,

(c)

Report and Compliance Plan – Friday, August 9, 2019.

NWNA stands ready to respond to SWRCB requests for additional information and
data, as well as provide its views on any other submissions throughout this process,
should the SWRCB seek clarification.
We look forward to hearing back from the SWRCB staff on these issues and
responding to any questions that arise from review of this submission.
Sincerely,

Larry Lawrence
Natural Resource Manager, NWNA
5772 Jurupa St.
Ontario, CA 91761
(714) 812-4814
Larry.Lawrence@waters.nestle.com

cc (via email): Rita Maguire, Esq., Maguire, Pearce & Storey, PLLC
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———— PLLC ————
ATTORNEYS AT LAW
Rita P. Maguire

Michael J. Pearce

Direct Line: 602-277-2195
rmaguire@azlandandwater.com

Direct Line: 602-277-2195
mpearce@mpwaterlaw.com
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EXECUTIVE SUMMARY


The ROI does not account for additional volumes available to NWNA pursuant to its pre1914 appropriative and prescriptive water rights and groundwater rights.



NWNA’s total volume under its pre-1914 appropriative surface water rights (including its
prescriptive water rights) is 145 AFY.



NWNA’s total volume under its appropriative groundwater rights is at least 126 AFY.



NWNA has a valid basis of right for surface water and groundwater to collect at least
271 AFY in Strawberry Canyon.



Based upon the foregoing, NWNA is not making any unauthorized diversions from
Strawberry Canyon.
2999 North 44th Street, Suite 650, Phoenix, Arizona 85018
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INTRODUCTION
On December 21, 2017, the State Water Resources Control Board (“SWRCB” or
“Board”) issued its Report of Investigation (“ROI”) following the receipt of citizen complaints
concerning Nestlé Waters North America Inc.’s (“NWNA”) collection of water in Strawberry
Canyon in the San Bernardino National Forest (“SBNF”) in San Bernardino County, California.
The complaints alleged diversion of water without a valid basis of right, unreasonable use of
water, injury to public trust resources, and incorrect or missing reporting. The ROI did not find
any basis for the complaints concerning unreasonable use of water and incorrect or missing
reporting and deferred any review of injury to public trust resources until the SBNF completes
the renewal process for NWNA’s Special Use Permit (“SUP”). The ROI concluded that “[w]hile
Nestlé may be able to claim a valid basis of right to some water in Strawberry Canyon, a
significant portion of the water currently diverted by Nestlé appears to be diverted without a
valid basis of right” (SWRCB Transmittal Letter at p. 2).
NWNA disagrees with one or more of the analyses and preliminary conclusions
contained in the ROI and has prepared this Preliminary Response (“Preliminary Response”) to
provide evidence and legal analyses in support of its position. NWNA reserves the opportunity
to supplement its Preliminary Response should more information and data become available as
we continue to investigate the history and hydrology of the East Twin Creek watershed or as it
becomes necessary to correct inaccurate or misleading information submitted to the Board about
NWNA’s water rights and its exercise of those rights. NWNA expressly reserves all of its rights
under California law, and nothing herein should be construed as a waiver of any such rights.
Pursuant to the SWRCB’s written approval on January 18, 2018, NWNA is submitting
this Preliminary Response to the ROI on February 9, 2018. NWNA previously provided the
SWRCB’s Water Rights Division with a legal memorandum describing the bases of its pre-1914
water rights in Strawberry Canyon with supporting documentation on July 11, 2016. Additional
materials were provided by NWNA to the Water Rights Division prior to the issuance of the ROI
as requested.
NWNA’s Preliminary Response will demonstrate that the ROI’s quantification of
NWNA’s pre-1914 surface water rights was undercounted, that the Del Rosa Judgment is
persuasive historical evidence of water use and relative water rights, that the Del Rosa Judgment
gave NWNA’s predecessor-in-interest pre-1914 prescriptive rights to the flows in Strawberry
Canyon, and that the hydrogeology of Strawberry Canyon supports the conclusion that a
significant amount of the water collected by NWNA is percolating groundwater.
PRELIMINARY RESPONSE
I.

Additional Spring Water Used to Produce Bottled Water at Arrowhead’s Los
Angeles Bottling Plant, Spring Water Bottled at the Old Arrowhead Factory, and
Spring Water Sold Pursuant to a Third Party Sales Contract, Qualify as Pre-1914
Water Rights under California Water Law.

The ROI concludes that NWNA has valid pre-1914 surface water rights by appropriation
to 26 acre-feet per year (“AFY”) from Strawberry Canyon, a tributary of East Twin Creek, based

upon the estimated production capacity of the Arrowhead Bottling Plant in Los Angeles (“LA
Plant”) in the 1920’s but planned for prior to 1914 (ROI at p. 23-24). We do not dispute this
finding; however, based upon additional historical information we have located, NWNA believes
that both the LA Plant and the Old Arrowhead Factory adjacent to the Arrowhead Springs Hotel
were appropriating additional flows prior to 1914 from the tributaries of East Twin Creek, which
were not accounted for in the ROI and should be added to the total AFY calculated by the
SWRCB. In addition, AHSC had entered into a 10-year contract in 1909 with a third party for
the bulk delivery of spring water from Indian Springs. The additional volumes from each of
these activities necessarily increases the total pre-1914 water rights held by NWNA today.
A.

Additional Water Used in the Production of Bottled Spring Water at
Arrowhead’s Los Angeles Bottling Plant Was Not Accounted for in the ROI.


NWNA is entitled to increase its pre-1914 appropriative water rights by
5.9 AFY based on volumes used (but not necessarily bottled) at the LA
Plant.

According to a newspaper article published in 1926, Arrowhead’s LA Plant produced
“1,700,000 five-gallon bottles, or 8,500,000 gallons” of spring water in that year, which
translates to 26 AFY, making Arrowhead Springs Company1 the “largest spring water business
in the world” (San Bernardino Daily Sun, October 2, 1926).2 This volume reflects the amount of
water actually bottled at the LA Plant but does not include the water needed to produce the
bottled water. This is because a plant’s production capacity does not fully account for all the
water used in the production of bottled water.
All beverage producing facilities, whether they bottle spring water or other commercial
beverages, use more water in the production of the product than is ultimately contained in the
commercially sold product. This is because the water introduced into the plant is also used by
these facilities for multiple purposes, including cleaning/sanitizing processes, cooling waters,
heating waters, general sanitation, and providing drinking water to employees. Each of these
uses is considered an industrial use under the California Water Code (CAL. CODE REGS., TIT. 23,
§ 665). In order to properly calculate the amounts of water used in production, two
measurements are used. Total consumptive use (“TCU”) measures the total volume of water
needed to produce the finished product. The water use ratio (“WUR”) is the calculated ratio of
the TCU to the total finished product at a facility.

1
We note that each of the following entities—referenced variously throughout this Preliminary Response
depending on the context—is a predecessor of California Consolidated Water Company (and is therefore a
predecessor of NWNA): (i) Arrowhead Hot Springs Hotel Company; (ii) Arrowhead Hot Springs Company
(“AHSC”); (iii) Arrowhead Springs Company; (iv) Arrowhead Springs Corporation (“ASC”); and (v) Arrowhead
Springs Corporation, Ltd.
2

NWNA agrees with the SWRCB that until 1926, the LA Plant’s production capacity appears to remain
unchanged from its construction in 1917. However, in 1926, the owners of the LA Plant embarked upon a
significant expansion of the facility.

2

Bottled water producing plants have become significantly more efficient over time as a
result of design and machinery improvements as well as an emphasis on conserving water. The
growing focus on conserving water has resulted in a series of benchmarking studies that
demonstrate the recent improvements in efficiency in bottled water plants. NWNA looked at the
current TCU for its Los Angeles, California plant, where Arrowhead spring water is bottled, and
determined that the average TCU for the plant over the past year was 259 AFY and its average
WUR was 1.7 for the period of review. The LA Plant in 1926 incorporated many of the same
processes used today in the production of bottled water, but also had an additional municipal
water source available for water uses that were necessary but ancillary to production and are not
done today.3
The San Bernardino Daily Sun reported on July 23, 1926 that rail shipment of water from
Arrowhead Springs was estimated to be more than 200,000 gallons each week based on an
average of three tank cars shipped each day with a carrying capacity of 10,000 to 15,000 gallons
per tank car. Annualized, this weekly volume of water represents 31.9 AFY. Two months later,
the San Bernardino Daily Sun reported that 8,500,000 gallons of spring water (26 AFY) would
be “consumed” that year (San Bernardino Daily Sun, October 2, 1926). The difference between
the reported 8,500,000 gallons bottled and the 200,000 gallons shipped per week may be used to
calculate a WUR for bottling operations in the LA Plant in 1926. If the difference between the
reported shipped volume and the reported product volume is attributed solely to WUR factors,
the resulting actual historical WUR would be approximately 1.23, a very low WUR value for
that time period.
Based on the foregoing analysis, NWNA believes that the 26 AFY assigned by the ROI
as the volume of water put to beneficial use by AHSC prior to 1914 undercounts the actual
volume of water used at the LA Plant by approximately 5.9 AFY, and that the actual volume of
water put to beneficial use at the LA Plant was 31.9 AFY.
B.

The Old Arrowhead Factory Was Bottling Spring Water from Land Not
Owned by AHSC and on Land Not Owned by AHSC in 1912.


1.

NWNA’s pre-1914 water rights must be increased by 9.5 AFY based on
the amount of spring water used and bottled at the Old Arrowhead
Factory.
Bottling of Spring Water from Coldwater and Strawberry Canyons Was an
Appropriative Use of the Water at the Old Arrowhead Factory.

In 1912, Arrowhead Hot Springs Company (“AHSC”) undertook to construct a spring
water bottling plant (the “Old Arrowhead Factory” or “Factory”) on a parcel of land adjacent to
the Arrowhead Springs Hotel (Los Angeles Times, October 11, 1912).4 But the spring sources
3

Today, spring water bottling plants use little or no municipal water in any production activities, including
cleaning and sanitizing equipment.
4

The larger property located in San Bernardino County and owned by AHSC (and its successors) is
referred to herein as the “Hotel Property.”

3

that supplied the Old Arrowhead Factory were located on land not owned by AHSC. Known as
Indian Springs and Strawberry Springs, these springs are located in the San Bernardino National
Forest, established in 1893 by President Harrison5 (San Bernardino National Forest. U.S.
Department of Agriculture, https://www.fs.usda.gov/sbnf. Accessed February 4, 2018). In 1887,
prior to the creation of the SBNF, the water rights in Coldwater Canyon and Strawberry Canyon
were properly noticed as appropriations in accordance with California law.6 AHSC was (and
NWNA is) the successor-in-interest to these water rights.
Spring water was collected from Strawberry Canyon and Indian Springs (located between
Coldwater and Waterman Canyons) and sent via separate pipelines to the Old Arrowhead
Factory. The pipelines also delivered water for bulk delivery to customers in the Los Angeles
area via the railroad spur immediately adjacent to the Factory. The existence of these pipelines
is confirmed by a set of pipeline drawings prepared by E.T. Ham in 19317 (see Exhibit 1).
Because the Factory opened in 1912, it is reasonable to conclude that the pipelines date from that
same time, even though the currently available drawings bear a later date. In fact, the discussion
below provides compelling evidence that the Indian Springs pipeline was constructed just before
the end of the 19th century.
As stated above, evidence of the pipeline can still be found today in survey drawings.
But reference to the pipeline’s construction can also be found in the Byron Waters’ Letter cited
in the ROI at page 16, which clearly refers to the “appropriation” of water from Indian Springs
by ASC. The Letter continues:
[T]he title to the water developed in said tunnel appears to be vested in the present
owner [ASC] by virtue of constructing of such tunnel under the existing laws of
California by appropriation made more than thirty years ago by the predecessors
in interest of the present owner to a continuous use of said water flowing from
such tunnel. . . .
(Waters, Byron. Letter. San Bernardino, California, February 14, 1929 at p. 2).
5
The federal government granted the right to the use of waters on federal lands through appropriations
pursuant to the Act of July 26, 1866, c.262, § 9, 14 Stat. 251, 253 (30 U.S.C. § 661). NWNA’s right-of-way for its
Arrowhead pipeline across the SBNF has been authorized by SUPs issued by the SBNF since 1930.
6

Notices of Appropriation were filed by B.F. Coulter, President of Arrowhead Hot Springs Hotel
Company, on May 9, 1887, “to the water flowing or to flow in this Strawberry Canyon” which will be “conveyed
from its point of diversion through a flume twelve by twelve inches for the first 30-40 feet and thence by iron pipe
diameter 10 inches to seven inches diameter at the point of use” (Notices of Appropriation recorded on May 9, 1887
and May 7, 1887 in the Official Records of San Bernardino County, Water Records Book C, pp. 22 and 40). Later
in November 1887, S.W. Gillette, on behalf of Arrowhead Hot Springs Hotel, “claims the water here flowing or to
flow in this Strawberry Canon [sic] . . . of one hundred and forty inches measured under a four inch pressure for
domestic, irrigation, bathing, and manufacturing, purposes upon its lands. . . .” The water in Strawberry Canyon
was claimed to be diverted by “means of a flume” (Amended Notice of Appropriation recorded on
November 30, 1887 in the Official Records of San Bernardino County, Water Records Book C, p. 298). A third
notice of appropriation filed by the Arrowhead Hot Springs Hotel Company on November 30, 1887 describes both
“Cold Canyon” and “Strawberry Canyon” (Amended Notice of Appropriation recorded on November 30, 1887 in
the Official Records of San Bernardino County, Water Records Book C, p. 296). Because Indian Springs is located
immediately west of Coldwater Canyon, it has been described as located in that Canyon.
7

Some of the Ham drawings appear to have been dated 1929.

4

This quote from Byron Waters, former legal counsel for ASC, establishes that a water
tunnel built by his client’s predecessor was constructed about 1899 (B. Waters Letter dated
February 14, 1929). Given the rugged terrain, transportation of water would have been by
pipeline, which is confirmed by the set of drawings referenced above.
Mr. Waters also states in the Letter’s opening paragraph that he represented the owners of
the Arrowhead Hot Springs property for “more than 20 years” and was a practicing attorney in
the San Bernardino Valley for “more than sixty years” (B. Waters Letter at p. 1). Given his
extensive experience as a local lawyer representing a client with established water rights, he
would have been expected to fully appreciate the legal significance of an “appropriative” (as
opposed to a “riparian”) use. His description of the use of water from Indian Springs provides
compelling evidence that indeed, the production of bottled water at the Old Arrowhead Factory
was an appropriative, rather than a riparian, use.
An engineering drawing of the Arrowhead Rail Line, believed to date from the late
1940’s, shows changes to the rail facilities but also shows the location and dimensions of the
1912 Old Arrowhead Factory. The drawing is undated but shows dated changes ranging from
1915 to 1946 (Arrowhead and Puritas Waters, Inc. “Schedule of Real Estate Titles,” Exhibit 2).
The dimensions of the Old Arrowhead Factory are shown as 100 feet by 40 feet, or 4,000 square
feet of manufacturing space. Based on a photo from the era, product storage appears to be
outside of the Factory building, thereby maximizing the floor space allotted to production (see
Exhibit 3). It also appears that the Old Arrowhead Factory was bottling spring water both in
bulk and in five-gallon bottles (Landis, Mark. Arrowhead Springs--California’s Ideal Resort.
Wrightwood, California: Landis Publications, 2013 at p. 74).
From this information, and its experience with water botting facilities, NWNA estimates
that the Old Arrowhead Factory likely produced approximately 5.6 AFY of bottled water in 1912
and for some time thereafter.8 Given the remote location, the 1912 Old Arrowhead Factory
likely used spring water piped to the building for all water uses at the factory, resulting in a
higher estimated WUR value than the proposed calculated historical WUR at the LA Plant.
Based on this conclusion, an estimated WUR value of 1.7 is appropriate. Using this estimated
WUR value, it is reasonable to conclude that 9.5 AFY was appropriated from Indian Springs
prior to 1914 for beneficial use at this Factory.

8

Arrowhead later constructed another off-site bottling facility in 1926 of almost identical dimensions. The
production capacity of that new facility was 1,000 five-gallon bottles per day or 5.6 AFY (San Bernardino Daily
Sun, October 2, 1926).

5

2.

The Old Arrowhead Factory Was Located on Property Not Owned by
AHSC, and Thus Bottling Was a Non-Riparian Beneficial Use.
(a)

Introduction.

Even if the spring water bottled at the Old Arrowhead Factory exclusively came from
Arrowhead Springs9 rather than Indian Springs or Strawberry Springs, its use still would have
been appropriative rather than riparian. This is because in 1907, as part of the development of
the railroad link between the springs and the Los Angeles market, AHSC conveyed a parcel of
property immediately adjacent to the Hotel Property (the “Railroad Parcel”) to the San
Bernardino Valley Traction Company (the “Railroad Company” and later known as the “Pacific
Electric Railway”), pursuant to an Indenture recorded in the Official Records of San Bernardino
County on July 12, 1907 at Book 395, Page 289 (the “Indenture”) (see Exhibit 4). This railway
line allowed passengers to travel directly to the Arrowhead Springs Hotel and allowed the
Hotel’s owners to ship water in bulk and in bottles to Los Angeles and other markets.
According to the terms of the 1907 Indenture, AHSC did thereby “grant, bargain and
convey” to the Railroad Company “and its successors and assigns forever, the right of way for a
single or double track railway.” AHSC retained the remainder of the Hotel Property. While a
portion of the Railroad Parcel contained the tracks for the rail line, the bottling facility was also
constructed on a portion of the Railroad Parcel, and bottling was clearly taking place on the
Railroad Parcel. After the construction of the rail line, the “Arrowhead” spring water business
experienced significant growth, and the access to the Los Angeles market by this new rail line
was a direct contributor to that growth (Landis at p. 74).10
The California Supreme Court has held that a right-of-way granted to a railroad by a
property owner can be a grant of a fee simple interest in property (City of Manhattan Beach v.
Superior Court of Los Angeles, 13 Cal.4th 232 (1996)). Once the Railroad Company held a fee
simple interest in the Railroad Parcel, under California water law, the Factory’s production of
spring water from any off-site water source became an appropriative use, rather than a riparian
use.
(b)

In California, Grants of Rights of Way Are Construed as
Conveyances of Fee Simple Title.

Under California law, the use of the term “grant” is all the language needed to convey fee
simple title to a party (see, e.g., CAL. CIV. CODE § 1069). California law expressly provides that
for any grant of real property, fee simple title is presumed to pass to the grantee, unless it appears
from the document “that a lesser estate was intended” (see CAL. CIV. CODE § 1105). California
law also provides that grants of real property by a private party (as opposed to the government)
9

It is unlikely that Arrowhead Springs water was bottled in any great amount for consumption, having been
described as “boiling, thermal, alkaline, saline and sulphated” (San Bernardino Daily Sun, December 20, 1928).
10

In 1912, AHSC announced the construction of the Old Arrowhead Factory on the Railroad Parcel (San
Bernardino Daily Sun, July 18, 1912).

6

are construed in favor of the grantee (see CAL. CIV. CODE § 1069). Courts that analyzed the
issue at the time of the Indenture have recognized compelling public policy reasons to construe
grants of rights of way to railroads as grants of fee simple title. In Northern Pacific Railway v.
Townsend, 23 S.Ct. 671 (1903), the Court noted (in the context of whether a right of way granted
to a railroad under an 1864 federal statute could be adversely possessed by a private party):
[I]t must be held that the fee passed by the grant made [in the 1864
federal statute]. . . . Nor can it be rightfully contended that the
portion of the right of way appropriated was not necessary for the
execution of the powers conferred. . . . By granting a right of way
400 feet in width, Congress must understood to have conclusively
determined that a strip of that width was necessary for a public
work of such importance.
(Townsend at 672-73 (emphasis added; internal quotation marks omitted)).
This compelling public policy acknowledged by the Supreme Court is applicable to
private grants of rights of way to railroads in general, and to the specific arrangement between
AHSC and the Railroad Company. In order to develop a rail line, significant engineering and
infrastructure needs to be planned, installed, and maintained. In order to achieve a “public work
of such importance,” significant risk capital must be deployed. It is not surprising then that
railroad companies, as part of this investment, would expect that they would control the fee
interest in the real property—otherwise the investment, instead of benefiting the railroad which
put its capital at risk, would be an unearned windfall to the property owner.
(c)

California Courts Have Repeatedly Construed Grants of Rights of
Way to Railroads as Grants of Fee Simple Title.

Four leading cases in California, including a California Supreme Court case, have held
that with respect to conveyances of rights of way to railroads, the term “right of way” often
means and refers to a fee simple interest in real property and not a lesser interest in land
(see Manhattan Beach at 232 (conveyance of a “right of way for the construction, maintenance
and operation of a Steam Railroad” was a transfer of fee simple title; the property was generally
inaccessible and, without the rail line, could not be marketed at its highest value); Machado v.
Southern Pacific Transportation Co., 233 Cal.App.3d 347 (1991) (conveyance of a “parcel of
land for a right of way for a standard gauge railroad” was a transfer of fee simple title); Concord
& Bay Point Land Co. v. Concord, 229 Cal.App.3d 289 (1991) (conveyance of a parcel of land
“to be used for a right-of-way for an electric railroad” was a transfer of fee simple title); Severns
v. Union Pacific Railroad, 101 Cal.App.4th 1209 (2002) (conveyance of a parcel of land “for a
right of way . . . [for] a first class electric railway” was a transfer of fee simple title; granting
instrument contemplated that railroad would commit to a certain number of trips per day,
resulting in a significant benefit to grantor)).
The general rule in water law is that riparian rights are acquired by ownership of riparian
land. A riparian landowner will be found to have appropriated water if the beneficial use of the
water occurs on land not owned by the landowner (Millview County Water District v. State
Water Resources Control Board, 229 Cal.App.4th 879 (2014), citing Crane v. Stevinson,
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5 Cal.2d 387 (1936)). If the land is severed and becomes noncontiguous to the water source, the
property also loses its riparian character (Anaheim Union Water Co. v. Fuller, 150 Cal. 327, 331
(1907)). AHSC’s grant of the Railroad Parcel to the San Bernardino Valley Traction Company
resulted in fee simple title to the property being conveyed and the severance of any associated
riparian rights. From that point forward, any bottling activity on the site, including at the Old
Arrowhead Factory, was an appropriative beneficial water use.
Consistent with the law as articulated by the California courts, AHSC granted a fee
simple parcel to the Railroad Company, operating to sever the riparian estate. The Railroad
Parcel was not a riparian parcel. The bottling activities on the Railroad Parcel were therefore not
riparian uses but rather appropriative, and should be included in the pre-1914 surface water
rights now held by NWNA. The amount is the same set forth in Section I(B)(1) above (i.e., 9.5
AFY).
C.

Additional Pre-1914 Appropriations of Water for Off-Site Bottling Were Not
Addressed in the ROI.


NWNA’s pre-1914 water rights must be increased by 16.8 AFY based on
the volume of spring water bottled at other off-site locations.

News articles published in the Los Angeles Herald and the San Bernardino Daily Sun on
May 8, 1909 and August 25, 1909, respectively, reported a 10-year contract between AHSC
(referred to in the articles as “Arrowhead Hot Springs Hotel”) and three investors for the sale of
water from Coldwater Canyon (sometimes referred to as “Cold Water” Canyon) for bottling and
distribution purposes. Although Coldwater Canyon was referenced, the spring water actually
came from Indian Springs, which is located immediately west of Coldwater Canyon (see ROI
Attachments, Figure 5 at p. 5). According to the articles, the investors:
planned to construct a pipe line from Coldwater canyon to the terminus of the San
Bernardino Valley Traction Company’s Arrowhead line, where large tanks will be
constructed and then the water shipped in large quantities to Los Angeles, where
it will be bottled and placed on the market.
(Los Angeles Herald, May 8, 1909).
The contract provided that AHSC would deliver sufficient water through the pipeline to
fill four train cars per week during the first three (3) years of the agreement. During the
remaining seven (7) years, AHSC would deliver sufficient water through the pipeline to fill
seven (7) train cars per week for delivery to the investors’ facility (San Bernardino Daily Sun,
August 25, 1909). Research by NWNA has determined that early 20th Century train cars could
haul as much as 15,000 gallons of water per car (Los Angeles Herald, September 22, 1917).
NWNA has located photos of the railcars likely used to transport the spring water from Indian
Springs (see Exhibit 5). From local train schedules, NWNA can also confirm that the train made
roundtrip stops to the Arrowhead Hotel station at least six times daily as early as 1910 (Walker,
J., Ed. Lines of the Pacific Electric, Northern and Eastern Districts (Interurbans Special) (Vol.
61). Glendale: Interurbans, 1976 at p. 84). Based on the volume of water capable of being
transported in railcars, and the delivery requirements of its 10-year contract with the third-party
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investors, AHSC was obligated to sell 7.2 AFY of spring water through 1912 and 16.8 AFY
through 1919. Using the maximum volume of spring water to be sold under the 1909 contract in
accordance with California’s “progressive use and development doctrine,” NWNA estimates that
at least 16.8 AFY qualifies as additional pre-1914 surface water rights (see State Water
Resources Control Board Order 2006-001 at p. 8).
The ROI acknowledges that as early as 1909, there was a plan to construct a pipeline
from Coldwater Canyon to the terminus of the San Bernardino Valley Traction Company’s
Arrowhead line (ROI at p. 16). 11 It also states that the first shipment of water from Arrowhead
occurred in 1913 and appears to suggest that the water was bottled before it was transported (id.).
However, based on the foregoing information, NWNA does not believe this information is
accurate. News articles published in the San Bernardino Daily Sun in 1910 reported that water
was transported in bulk by train from the Arrowhead Hot Springs Hotel pursuant to the 10-year
contract to bottle spring water and distribute it worldwide (San Bernardino Daily Sun,
August 25, 1909). Since the Arrowhead LA Plant was not completed until 1917, this bulk water
was necessarily delivered to another facility for bottling.12
This beneficial water use was in addition to the beneficial water use at the LA Plant.
There is no evidence that this volume of water was subsumed in the later deliveries to
Arrowhead’s LA Plant. Indeed, it likely was not, given the subsequent lawsuits between
Arrowhead Springs Water Company (later known as Arrowhead Cold Springs Company, and
referred to herein as “ACSC”) and AHSC starting in 1910. According to a news article
published on May 27, 1910 in the San Bernardino Daily Sun, ACSC sued AHSC because the
latter refused to continue to deliver water through its pipeline pursuant to its contract with
ACSC. In June 23, 1910, an article in the Los Angeles Herald reported that ACSC was found to
have defrauded the public because it claimed it was selling mineral water from Arrowhead
Spring rather than water from Coldwater Canyon, the actual source of the water. The article
goes on to report that an agreement was reached between the parties requiring ACSC to obtain
the approval of AHSC for any advertising of its product, but two years later the parties were back
in court. On June 19, 1912, the San Bernardino Daily Sun reported that AHSC sued ACSC for
mislabeling its products. Perhaps out of frustration, or more likely in recognition of the growing
demand for bottled water, just one month later AHSC announced plans for the construction of
the Old Arrowhead Factory (San Bernardino Daily Sun, July 18, 1912).
D.

Conclusion

NWNA is entitled to a total of 58.2 AFY, based on: (i) 31.9 AFY of pre-1914 water
rights at the LA Plant, based on the initial 26 AFY acknowledged in the ROI and additional
11

NWNA notes that the ROI assumes only ASC and CCWC (and their predecessors) were bottling and
selling spring water from the East Twin Creek watershed. However, based upon multiple news articles published in
the San Bernardino Daily Sun, the Los Angeles Herald, and the Los Angeles Times between 1909 and 1912, there
was at least one other off-site bottler of spring water from AHSC’s Coldwater Canyon’s appropriation prior to 1914.
12

According to city records, the Arrowhead Cold Springs Co. was listed under “Water-Mineral,” and was
located at 1515 E. 7th St., Los Angeles, CA.
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water used to produce the bottled spring water (5.9 AFY); (ii) the operation of the Old
Arrowhead Factory adjacent to the Arrowhead Hotel in 1912 (9.5 AFY); and (iii) the 10-year
contract with ACSC beginning in 1909 (16.8 AFY).
Table 1.

Summary of NWNA’s Pre-1914 Water Rights

Facilities
LA Plant
Old Arrowhead Factory
3rd Party Contract
TOTAL
II.

Volume of Spring Water
(AFY)
26 + 5.9 (WUR) = 31.9
5.6 + 3.9 (WUR) = 9.5
16.8 (bulk)
58.2

Source
Indian/Strawberry/Arrowhead
Indian/Strawberry/Arrowhead
Indian
Indian/Strawberry/Arrowhead

The Significance of the Del Rosa Judgment Is Unfairly Discounted in the ROI’s
Analysis of NWNA’s Water Rights in Strawberry Canyon.
A.

The Del Rosa Judgment Provides the “Best Evidence” of the Rights of ASC
and CCWC.
1.

California Law Provides that Del Rosa Is Persuasive Evidence of
Historical Water Use and Relative Water Rights.

Del Rosa Mutual Water Company v. D.J. Carpenter, et al., No. 31798 (1931) (hereafter
“Del Rosa” or “Del Rosa Judgment”) is persuasive evidence of historical water use and the
relative water rights in the East Twin Creek watershed. Del Rosa was an adjudication of all the
water rights in the East Twin Creek watershed, including all of the tributaries, above Del Rosa
Mutual Water Company’s (“DRMWC”) point of diversion.13 The ROI states that because the
SWRCB has “concurrent jurisdiction over water,” the outcome of this judicial proceeding is not
binding on the SWRCB and it may draw its own, different conclusions (ROI at p. 25). However,
the California Court of Appeal in Pleasant Valley Canal Co. v. Borror (61 Cal.App.4th 742, 778
(1998)), in holding that a trial court judgment can be “the best available evidence of . . . relative
water rights,” suggests that the SWRCB should defer to these prior judicial findings of fact in
cases such as Del Rosa.
Pursuant to Pleasant Valley, trial court judgments regarding the relative water rights of
parties can constitute “persuasive evidence of the historic use of water . . . [and] water rights as
they existed [at the time of the judgment]” (see Pleasant Valley at 766). The trial court judgment
in Pleasant Valley was based on stipulated agreements between certain water users (see Pleasant
Valley at 748). However, in Pleasant Valley, the adjudication relied upon by defendant Borror
13

Adjudication over the rights to diversions from the East Twin Creek watershed began as early as 1920
between DRMWC and Arrowhead Springs Company and was significant enough to garner news coverage in the
local paper (San Bernardino Daily Sun, April 15, 1920). The earlier action never reached conclusion, but the later
action, filed in 1930, was carried through to final judgment. The entire file of this latter Del Rosa litigation,
obtained from the San Bernardino County Superior Court, is attached to this Preliminary Response as Exhibit 6. It
contains a complaint, amended complaint, a stipulation for judgment, and a final judgment, among other documents.
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for his water right claim was not a comprehensive adjudication of all the rights in the watershed
because it failed to include numerous other water right users (id. at 767). Further, the Pleasant
Valley parties were not adverse to one another in the underlying adjudication, they were codefendants, and the underlying adjudication made no determination of rights as between the codefendants. Although the Pleasant Valley Court did not fully recognize the prior adjudication of
the water rights between the plaintiff and defendants due to the two infirmities discussed above,
the Court did conclude that it was the best available evidence of the historic water use and,
consequently, of the relative water rights of the parties (id. at 742).
Here, Del Rosa clearly constitutes strong corroborative and persuasive evidence of the
historic water use and relative water rights in the watershed, because Del Rosa: (i) is a trial court
judgment determining the relative water rights of all the parties with claims to East Twin Creek
and its tributaries; and (ii) is based on a verifiable factual record (see Section II(A)(2) below).
Del Rosa provides evidence that: (a) ASC and its predecessors had been taking water from the
East Twin Creek watershed for more than fifty (50) years and was steadily increasing that
volume; and (b) CCWC, subject to its agreements with ASC, acquired water rights to springs in
Strawberry Canyon north of a certain boundary line (Del Rosa at pp. 6, 10). Like Pleasant
Valley, Del Rosa was based on a stipulation but only after evidence was presented to the court
(Del Rosa at pp. 1-2).
Moreover, Del Rosa constitutes even stronger evidence of historic water use and water
rights than the trial court judgment in Pleasant Valley. While the trial court judgment in
Pleasant Valley did not extend to all users of the water at issue, the Del Rosa Judgment—on the
other hand—does. Del Rosa was a comprehensive adjudication of all the water rights in the
watershed. The Amended Complaint specifically alleges:
that for a complete adjudication and determination of the rights of
this plaintiff it is necessary to determine and adjudicate the rights
of each and all of the defendants in and to the use of the water of
said East Twin Creek and its tributaries; [and] that this plaintiff
and said defendants constitute all of the claimants to the use of
water of and from said East Twin Creek and its tributaries.
(Amended Complaint at p. 9 (emphasis added)).
The Amended Complaint also specifically alleges that the plaintiff [DRMWC] is entitled
to divert all of the flow of East Twin Creek at DRMWC’s point of diversion (measured by the
plaintiff at 130 inches of water, with one inch equal to 1/50 cubic foot per second), yet at the
same time alleges that “some of said defendants have acquired a right to enter in and upon said
East Twin Creek above plaintiff’s point of diversion and take and divert water therefrom, some
of which rights are on a parity with the rights of this plaintiff . . .” (Amended Complaint at p. 8).
The Amended Complaint further alleges that “there is not enough water flowing in said stream or
available during the irrigation period of any year to supply the right of this plaintiff and the
claims of each and all of said defendants, and it is necessary to apportion the quantity of water
available therein among the parties . . . that frequently the flow of said stream falls below 100
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inches during the irrigating season . . .” (id.).14 The Amended Complaint also alleges “that the
diversions of said defendants are not made at the same place upon said stream, but are at various
places throughout the course of said stream; and affect and lessen the quantity of water flowing
at plaintiff’s point of diversion . . . that this plaintiff and said defendants constitute all of the
claimants to the use of water of and from said East Twin Creek and its tributaries” (id. at pp. 89).
In addition, while the relevant parties in Pleasant Valley were not adverse to one another,
the relevant parties in Del Rosa were. Judge Leonard’s approved form of judgment describes the
adjudicated rights to all of the water in the East Twin Creek watershed and its principal
tributaries: “Strawberry Creek, Coldwater Creek, Hot Springs Creek, and other named and
unnamed tributaries and springs, all of which flow and percolate into . . . and become a part of
said East Twin Creek” above the plaintiff’s point of diversion. As noted, there were numerous
adverse parties to the stipulated judgment including a plaintiff, defendants and cross-claimants.
All of their rights were determined.15 Importantly, no subsequent claims or litigation to the
water addressed by the Del Rosa Judgment have been brought in the nearly 87 years since the
case was decided and no new claimants have appeared to challenge the water rights determined
by the court.
Given the comprehensive nature of Del Rosa, the fact that evidence was presented to and
considered by the Court, the fact that the parties were adverse, and the fact that it has gone
unchallenged since its issuance, it must be given greater consideration by the SWRCB. At
minimum, the SWRCB must acknowledge that Del Rosa provides the “best available evidence”
of the historic water use in the East Twin Creek watershed. Beyond that, however, Del Rosa
provides an entirely separate basis for water rights perfected in the name of NWNA’s
predecessors.
2.

Del Rosa Is Consistent with Contemporaneous Historical Records.

Del Rosa is consistent with a multitude of contemporaneous historical records in holding
that ASC (and its predecessors) had been diverting water from the upstream canyons in the East
Twin Creek watershed and putting it to beneficial use prior to 1914. As previously discussed,
articles in various local newspapers confirm that ASC’s predecessors had been diverting water
and putting it to beneficial use at the Old Arrowhead Factory, at the LA Plant, and through a
1909 contract with a third party bottler. Del Rosa’s alignment with the contemporaneous (and
independently derived) historical record is further evidence that the factual conclusions set forth
in Del Rosa are sound. Thus, Del Rosa continues to be compelling evidence of historical water
use in Strawberry Canyon.

14

A decline of 30 inches of flow, as measured by the plaintiff’s standard, would, over the course of a year,
equate to a diminution in volume of some 434 acre-feet.
15

The Del Rosa Judgment fixes the volume that ASC may take for riparian purposes at not greater than 10
inches, and also awards 10 inches to the miscellaneous defendants (other than ASC and CCWC). That would leave
10 inches to CCWC which, if measured in annual volume, would be approximately 145 AFY.
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3.

The SWRCB Should Defer to Del Rosa for Strong Policy Reasons.

In addition to the legal and historical reasons set forth above, there are strong policy
reasons for the SWRCB to defer to Del Rosa. The judgment in Del Rosa became final over 86
year ago, and parties have been reasonably relying on it ever since. Both Federal and State law
recognize a strong public policy interest in the finality of judgments (see, e.g., Kachig v. Boothe,
22 Cal.App.3d 626, 632 (1971)), in order to allow parties and non-parties alike to take actions
based on reasonable reliance. In reliance on this case, no party to the litigation—in fact, no party
whatsoever—has ever challenged the findings.
There are specific public policy reasons that underlie the larger public policy in favor of
the finality of judgments. These include: (i) a public policy in favor of not unilaterally
overturning long-standing precedents; (ii) a public policy in favor of allowing parties to deploy
resources in reliance on established precedents; and (iii) a public policy in favor of reliable and
dependable judgments. To ignore these would put entire commercial enterprises at risk.
To ignore Del Rosa would be to up-end over 86 years of reasonable reliance by NWNA
(and its predecessors), as well as third parties. Moreover, NWNA and its predecessors have
reasonably relied on Del Rosa to their detriment in structuring their water bottling business.
Over the course of the last eight decades, NWNA and its predecessors have expended untold
millions of dollars in reliance on Del Rosa. It would be inequitable for the SWRCB to
completely discount Del Rosa to NWNA’s detriment.
B.

The Del Rosa Judgment Creates a Prescriptive Right by NWNA’s
Predecessors to the Tributary Flows of East Twin Creek.

Del Rosa creates a prescriptive right in favor of NWNA’s predecessors to the tributary
flows of East Twin Creek. As set forth below: (i) the ROI’s characterization of Del Rosa is not
borne out by the facts; (ii) California law allows for the acquisition of a private water right by
prescription; (iii) the Del Rosa Court properly found that CCWC and ASC had acquired the pre1914 water rights of DRMWC by prescription; and (iv) the proper quantity of NWNA’s pre1914 prescriptive water right is 145 AFY.
1.

The ROI’s Characterization of Del Rosa Is Not Borne Out by the Facts.

The ROI’s characterization of Del Rosa is not borne out by the facts—in fact, Del Rosa
was a truly adversarial proceeding. The ROI states that “Nestlé claims to have acquired a pre1914 water right based on the [Del Rosa] Judgment; however, the Judgment did not carve out a
right from a pre-1914 right held by Del Rosa [DRMWC] or ASC [Arrowhead Springs
Corporation, Ltd.]. CCWC [California Consolidated Water Company] believed it acquired rights
from ASC through the three agreements, but CCWC could only acquire rights from ASC insofar
as ASC had rights to transfer” (ROI at p. 25). The ROI goes on to state that: “Alternatively, had
Del Rosa transferred part of its pre-1914 water right to CCWC, the right would have maintained
a pre-1914 priority date. However, the Judgment does not indicate that Del Rosa transferred its
right to CCWC. Instead, it indicates that CCWC’s rights were independent of Del Rosa’s” (ROI
at p. 25).
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These conclusions overlook the fact that the Del Rosa Judgment did, by its express terms,
take something from DRMWC. It found as a matter of fact that CCWC “and its predecessors in
interest have for more than five years prior to the commencement of this action diverted into
reservoirs and tanks and have diverted, taken and transported to Los Angeles and other places
for bottling purposes and other commercial uses, water from said watershed adversely to said
plaintiff [DRMWC], and to all other defendants, except Arrowhead Springs Corporation, Ltd.”
(Del Rosa at p. 4) (emphasis added). It further expressly found that this taking was injurious to
DRMWC, for which injury monetary compensation was actually paid.16 It further expressly
describes uses by ASC and CCWC not only as “adverse” to DRMWC, but as an “exception” to
DRMWC’s ability to otherwise take all of the water available at its point of diversion under
DRMWC’s pre-1914 rights.
The ROI suggests that the judgment entered in the Del Rosa case cannot support a
finding of a vested water right in NWNA’s predecessor CCWC, because it was “not a ruling
issued by a court after a full trial with testimony and cross-examination, but a stipulated
agreement and settlement between private parties.” The ROI also suggests that the “parties
could also achieve different outcomes than otherwise may have occurred through a full judicial
proceeding on the merits and a technical application of water right law (OE, 2017a)” (ROI at
p. 25). NWNA believes that these views are inconsistent with the express recitations of fact in
the Del Rosa Judgment, and the application of relevant California water law to those facts.
Clearly, this was not a “friendly” proceeding in which everyone simply agreed to the
other’s water rights. Hostility was alleged, oral evidence was introduced (Del Rosa Judgment
at p. 1), findings of fact and conclusions of law were expressly made, and compensation was
ordered to be paid in the form of cash (from two different parties). Specific restrictions on future
water use by all parties were imposed (Del Rosa at pp. 9-13). If any significance is to be
attached to the fact that the judgment was based upon stipulation of the parties, then it must also
be clear that DRMWC conceded the actual adverse use by CCWC and ASC and thus conceded
the corresponding (30 inches) diminution in supply to DRMWC that it originally alleged.
The ROI’s questioning of the judge’s technical application of water right law is also
inconsistent with the general understanding that courts are presumed to know the law of the state,
and to apply it regardless of the circumstances. As reviewed below, nothing in the Del Rosa
Judgment is inconsistent with California water law, as it existed at that time or today, nor is there
any reason to suggest that a different outcome should have prevailed.
Viewed in this light, the Del Rosa Judgment represents a judicial determination of a
perfected prescriptive right in favor of CCWC and against DRMWC based in part on CCWC’s
own actions, and those non-riparian rights acquired from ASC of whatever nature they were.
The findings of fact and legal conclusions as recited in the Del Rosa Judgment cannot be
reasonably interpreted otherwise. And, as noted below, this legal conclusion is consistent with

16

The official file of the San Bernardino County Superior Court on the Del Rosa case includes two
documents entitled “Satisfaction of Judgment” indicating that amounts awarded were actually paid to DRMWC.
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California water law on the nature and viability of prescriptive rights acquired by adverse
possession occurring after 1914.
2.

California Water Law Allows for the Acquisition of a Private Water Right
By Prescription.

Under California law, prescriptive water rights (i.e., water rights acquired by adverse
possession of someone else’s water right) permit a private party to acquire the water rights of
another private party. For many decades, such prescriptive rights were recognized by California
courts as a routine matter (Morgan v. Walker, 217 Cal. 607 (1933) (decided by the California
Supreme Court two years after the Del Rosa Judgment and applying principles of prescription);
see also Orange County Water District v. City of Riverside, 173 Cal.App.2d 137 (1959)
(determining and validating the relative prescriptive rights of the parties to the waters of the
lower Santa Ana River watershed, to which East Twin Creek is tributary)).
The case of People v. Shirokow (26 Cal.3d 301 (1980))—which was decided nearly 50
years after Del Rosa—modified the general rule by carving out publicly-held water from the
scope of water rights that could be acquired by prescription. The Shirokow Court held that
publicly-held water could not be acquired by prescription subsequent to 1914, but explicitly did
not affect the ability of a party to acquire privately-held water rights by prescription (see
Shirokow at 312, n. 15; see also, Brewer v. Murphy, 161 Cal.App.4th 928, 937 (2008) (“[W]e
reject defendants’ contention that the Water Code presented the exclusive method by which
plaintiffs could obtain rights to water from the spring”)).
Accordingly, California law provides for the perfection of a prescriptive right as against
another, competing user of water—assuming that the requisite elements of adverse possession
are shown. Those elements are succinctly stated in City of Pasadena v. City of Alhambra,
33 Cal.2d 908 (1949):
[A]n appropriative taking of water which is not surplus is wrongful
and may ripen into a prescriptive right where the use is actual,
open and notorious, hostile and adverse to the original owner,
continuous and uninterrupted for the statutory period of five years,
and under claim of right.
(City of Pasadena at 926-27) (applying this law to prescriptive rights in groundwater, but noting,
with citations, that this approach is in accord with the rule announced in cases dealing with water
in a surface stream).
As noted on page 25 of the ROI, prescriptive water rights are given the priority date of
the water right acquired (see also, Kinney, Clesson Selwyne. Kinney on Irrigation and Water
Rights. San Francisco: Bender-Moss Company, 1912 at § 1058, pp. 1898-1899). Further, “[t]he
effect of a right acquired by prescription is to vest in the claimant the title to the same as
completely as if conveyed to him by deed from the original owner” (id. at §1057, p. 1897).
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3.

The Del Rosa Judgment Expressly Found All of the Required Elements of
a Prescriptive Right with a Pre-1914 Priority Date.

Here, the specific findings of the Del Rosa Judgment and the context of the litigation
show all of the requisite elements. First, the adverse use was actual, the Court having found that
CCWC “for more than five years prior to the commencement of this action diverted into
reservoirs and tanks and have diverted, taken and transported to Los Angeles and other places for
bottling purposes and other commercial uses, water from said watershed . . .” (Del Rosa p. 4).
Second, that such use was “open and notorious” is apparent from the fact that both CCWC and
ASC were hauling this water away in rail cars immediately upstream from DRMWC’s point of
diversion in such quantities as to be newsworthy. Third, the fact that such use was “hostile and
adverse to the original owner” is apparent not only from the fact that it was DRMWC that
initiated this lawsuit,17 but also by the finding that “the taking of such water will be injurious to
plaintiff’s [DRMWC’s] right” (Del Rosa at p. 8). Fourth, that the use by CCWC was
“continuous and uninterrupted for the statutory period of five years” is expressly found as a
matter of fact within the Judgment, and is a point that must have been conceded by DRMWC
(Del Rosa at p. 4). Fifth, that the use by CCWC was “under claim of right” is clear from the fact
that CCWC believed it was taking under the deeds and agreements from ASC, as acknowledged
by the SWRCB in the ROI (ROI at p. 25, quoted above) and as acknowledged by DRMWC
(Amended Complaint at p. 8).
Moreover, Shirokow’s prohibition on the adverse possession of unused publicly-held
water does not apply here. Rather, the parties in Del Rosa were adverse to each other with
respect to existing privately-held beneficial uses of water (Del Rosa at pp. 3-4). Because
DRMWC was appropriating, for actual beneficial use, “all” of the water of East Twin Creek, the
context of the litigation compels the conclusion that the parties—and the Court—were aware that
this was not a situation where there was “surplus” publicly-held water available to be taken or
given away. Rather, only privately-held water rights were at stake.
Thus, all of the elements of a prescriptive acquisition of DRMWC’s rights were
established, and, by the express findings of the Del Rosa Judgment, the elements ripened into a
perfected pre-1914 right in favor of CCWC taken from DRMWC by adverse possession.
In addition, the water rights acknowledged by the Del Rosa Court as belonging to CCWC
and ASC (by prescription) were pre-1914 water rights, because they were DRMWC’s pre-1914
appropriative rights to the water in East Twin Creek and its tributaries. Because these
prescriptive water rights were pre-1914 rights, CCWC was not obligated to comply with the
SWRCB’s permitting process (see CAL. WATER CODE §§ 1202, 1225). Accordingly, the ROI’s
statements to the contrary are mistaken (see ROI at p. 25). As the successor-in-interest to the
17

According to a report issued by the Pioneer Title Insurance and Trust Company with respect to the 1931
Del Rosa litigation, in 1920 DRMWC first sued Arrowhead Springs Company to quiet title to 130 inches of water
from East Twin Creek. “After the joinder of the issues the Case has lain dormant in the files while the property of
both the plaintiff and defendant has passed to new owners. This Action [Del Rosa (1920)] apparently arises out of
the same cause of Action as that claimed in the present case” (Pioneer Title Insurance and Trust Company. Title
Report. San Bernardino, California, September 23, 1930 at p. 7; attached as Exhibit 7).
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pre-1914 rights held by ASC, CCWC acquired the majority of those rights as well, except for
those expressly retained riparian rights held by ASC and acknowledged in the Del Rosa
Judgment (Del Rosa at p. 9-10).
4.

The Proper Quantity of NWNA’s Pre-1914 Prescriptive Right Is 145
AFY.

Under its pre-1914 prescriptive water right, NWNA is entitled to develop water from the
springs in Strawberry Canyon located north of a certain boundary line.18 With respect to the
quantification of the prescriptive right perfected by CCWC, Del Rosa specifies that CCWC is
entitled to “all the water now flowing and hereafter developed and flowing from said springs”
(Del Rosa at p. 8). However, NWNA is not relying on an unquantified amount of the diversion
as the sole measure of volume (see Pabst v. Finmand, 190 Cal. 124 (1922)).
In this case, the quantification of the use under the Del Rosa Judgment is based on
DRMWC’s own allegations. DRMWC alleged that CCWC (in its own right or as successor to
ASC’s non-riparian rights) was diminishing the flow at DRMWC’s point of diversion by an
unaccounted for 10 miner’s inches of water (i.e., 145 AFY at continuous flow). That amount
would be the “best evidence” of CCWC’s acquired pre-1914 appropriative surface water right.
But it is also apparent that all of the parties understood that capturing water above the half
section lines of Sections 31 and 32, Township 2 North, Range 3 West in Strawberry Canyon
would involve artificial development of water. Such developed water, as the ROI acknowledges,
would almost certainly include a component of percolating groundwater, and would also include
a component of surface water. That ratio of groundwater to surface water could not likely be
quantified then, and it remains difficult to quantify today.
When the Del Rosa litigation was commenced, CCWC was in the process of developing
this supply. There was certainly some amount of surface water flowing at the springs. This
would have been, in pre-development conditions, an unimpeded tributary flow to the waters of
East Twin Creek and to DRMWC’s pre-1914 right. While the exact amount of water obtainable
was not yet known, it was clear that the taking of that natural flow would have some detrimental
impact on DRMWC. Nevertheless, the court found that, based upon the extensive development
of business by CCWC “dependent entirely upon such supply of water,” it would be “inequitable
to enjoin said defendant from continuing to so take and use said water that said defendant
requires . . .” (Del Rosa at p. 8) (emphasis added). Today, it is likewise reasonable to understand
that the amount of the pre-1914 appropriative water right acquired by CCWC to the water “now
flowing” from the natural springs would be equivalent to the prescriptive right acquired by
CCWC under the terms of the Del Rosa Judgment (i.e., 145 AFY).
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The ROI concludes that CCWC’s point of diversion was properly moved (ROI at p. 32; see also CAL.
WATER CODE § 1706). NWNA agrees. NWNA reserves its right to submit additional materials with respect to this
matter in the event that such materials are requested by the SWRCB (or otherwise).
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C.

Conclusion

It is apparent from the circumstances and the detailed wording of the Del Rosa Judgment
that the parties in and around East Twin Creek, including DRMWC, ASC, CCWC, and the other
private party defendants, were actively using, and attempting to maximize their use of, all of the
available waters tributary to, and part of, the East Twin Creek watershed. Some of that use,
particularly by ASC and CCWC, was expanding to the point where it was encroaching upon the
flow at DRMWC’s point of diversion such that it compelled DRMWC to initiate the lawsuit and
seek to apportion the water between DRMWC and the allegedly unauthorized upstream users,
including CCWC and its plans to capture and develop water in the upper reaches of Strawberry
Canyon. The settlement reached among the parties, and the findings of fact contained within the
Del Rosa Judgment, however, show that DRMWC’s claim of right to 130 miner’s inches may
have been vulnerable to loss to third parties by adverse possession.
This conclusion is consistent with other evidence of the actual beneficial use of water
after 1914 by both ASC and CCWC found in the news articles of the time. The San Bernardino
Daily Sun reported in an article dated July 23, 1926 that consumption of “Arrowhead” water in
“Los Angeles, Venice and other beach points” had reached more than 200,000 gallons per week,
and daily shipments of water averaged three cars per day (i.e., 31.9 AFY). In addition, over 150
delivery trucks were routinely delivering five-gallon bottles of water from 30 separate
Arrowhead distributing units (San Bernardino Daily Sun, March 5, 1929). ASC had previously
announced the construction of a new Arrowhead bottling plant in 1926 to capitalize on the
growing market for bottled spring water (San Bernardino Daily Sun, October 2, 1926). CCWC
ultimately entered into several agreements with ASC to purchase its water bottling business in
the late 1920’s, and commenced construction of the infrastructure contemplated by the
agreements. The continuing expansion of this water bottling activity clearly led to the litigation
between DMWRC, CCWC and ASC.
DRMWC must have recognized that its claim of unauthorized use by the upstream
defendants might be barred by the application of the principles of adverse possession. In fact,
DRMWC ultimately stipulated that the adverse use had been continuing for a period of “more
than five years” (Del Rosa at p. 11). In this circumstance, the Del Rosa Court would have been
justified then—and even today—in determining that such adverse use had ripened into a
perfected water right. Knowing that CCWC intended to capture both the natural flow (water
“now flowing” in pre-development conditions) and additional future developed flow from the
capture of percolating groundwater in the upper reaches of Strawberry Canyon, DRMWC must
have also conceded that the natural flow at the upper springs was a reasonable quantification of
the adverse diminution of its available downstream supply.
That conclusion has withstood the test of time. Even today, no downstream successor-ininterest to DRMWC or the other defendants have reasserted a challenge to the water rights put to
beneficial use by CCWC and its successors over the almost nine decades since the Del Rosa
judgment was entered. NWNA, as the principal successor, should be entitled to maintain that
use of the natural flow for the same purpose, and in the same relative amounts, as the Del Rosa
Court deemed equitable in 1931.
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Finally, CCWC (and NWNA, as its successor) also had the right, as a prescriptive holder
of a pre-1914 right acquired from DRMWC, to develop that natural supply by “capturing or
channeling previously uncaptured water.” As understood from the ROI Attachment OE2017b at
pages 5-6, an upstream diverter “appropriating developed water from a spring that forms or is
tributary to a watercourse there has the burden to prove the appropriation will not deplete stream
flow to the detriment [of] prior rights.” In this regard, the Del Rosa judgment is not only the
“best evidence” that the appropriation was proper, but is a judicial determination of a perfected
right to make that appropriation.
Table 2.

Summary of Prescriptive Rights Acquired by NWNA’s Predecessor-inInterest CCWC

Prescriptive Rights Granted Volume
Priority Date
by Del Rosa
CCWC
Pre-development normal flow Pre-1914
(i.e., 145 AFY).
This figure includes the 58.2
AFY set forth in Section I above.
III.

Developed Water at the Springs Can Include Surface Water and Groundwater.

NWNA’s springs consist of five distinct spring sites located within Strawberry Canyon
on the southern slope of the San Bernardino Mountains. The Arrowhead Springs are located
within the Strawberry Creek watershed, approximately eight miles north-northeast of the town of
San Bernardino in Sections 30 and 31 of Township 2 North, Range 3 West, of the San
Bernardino Baseline and Meridian. The Arrowhead Springs and portions of the spring water
collection system are located within the boundaries of SBNF. The balance of the spring water
collection infrastructure, including portions of the pipeline, water storage silos, and truck loading
station, are located on private property owned by the San Manuel Band of Mission Indians and
referred to hereafter as the Arrowhead Campus. The Arrowhead Campus lies in the foothills of
the San Bernardino Mountains approximately four miles southwest of the Arrowhead Springs.
Spring water is collected from the Arrowhead Springs by means of 10 horizontal
boreholes and two tunnels constructed at five spring areas. The boreholes are referred to as
Boreholes No. 1, No. 1A, No. 7, No. 7A, No. 7B, No. 7C, No. 8, No. 10, No. 11, and No. 12.
The boreholes have been constructed adjacent to, or in the immediate vicinity of, three of the
spring areas. Springs No. 2 and No. 3 were developed by construction of water collection
tunnels advanced at the location of the natural spring orifice, and have no boreholes associated
with them. The tunnels and boreholes have been installed to facilitate sanitary collection of
spring water. Spring water flows from horizontal boreholes and tunnels by gravity alone; no
external force is used to collect water from the fractured bedrock aquifer. Spring water from the
horizontal boreholes and tunnels is conveyed by gravity through the pipeline to silos at the
Arrowhead Campus. Spring water is then transported by truck to bottling plants where it is
bottled as Federal Food and Drug Administration defined Spring Water in accordance with
regulations set forth in Title 21 Part 165 (21 CFR Part 165) (FDA, 1995).
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NWNA’s average annual collections from the springs in Strawberry Canyon since 1947
are approximately five percent of the average annual streamflow through the USGS’ stream
gauge on East Twin Creek downstream of the Arrowhead Springs Hotel (ROI at p. 9). Since
1920, the annual average flows in East Twin Creek below the NWNA points of diversion
(“PODs”) in Strawberry Canyon is 3,681 AFY, while the annual average collections by NWNA
since 1947, as reported in its annual Groundwater Recordation filings, averaged 192 AFY or five
percent of the downstream flows in East Twin Creek (ROI at p. 9). Thus, NWNA’s collections
of spring water in the Canyon comprise a very small percentage of the overall flows that
contribute to East Twin Creek. NWNA has spent a significant amount of time and resources
developing a thorough understanding of the hydrogeology in Strawberry Canyon. Nevertheless,
NWNA is interested in working with the SWRCB to develop additional data and information to
ensure that all parties have a better understanding of the legal nature of the water developed by
NWNA through the use of tunnels or boreholes as defined under California law.
The tunnels and horizontal boreholes at NWNA’s collection points in the San Bernardino
Mountains were constructed at or adjacent to naturally occurring spring sites for the purposes of
capturing spring water and developing additional percolating groundwater from the same
underground strata feeding the springs. The tunnels and horizontal boreholes successfully
achieved these purposes. The Dames and Moore Report (1999) reviewed by the SWRCB Staff
demonstrated that each of the tunnels and horizontal boreholes collects water from the same
underground strata feeding the springs. A portion of the water collected may reasonably be
assumed to have been intercepted before discharging at the spring site, where it may have flowed
to the surface of the Earth becoming surface water. A portion of the water collected has been
demonstrated to be groundwater percolating through the same strata feeding the spring, and may
be considered to be “developed water” because it represents an increase in flow above the natural
spring discharge. As recognized by the Board, a diverter who develops water by capturing or
channeling previously uncaptured water has a right to the increased flow (ROI Attachment OE
2017B at pp. 5-6 citing Churchill v. Rose, 136 Cal. 576, 578-579 (1902); Pomona Land & Water
Co. v. San Antonio Water Co., 152 Cal. 618, 623 (1908)).
At the time of construction of each of the tunnels and boreholes, no consideration was
given to differentiating the fractions of surface water or groundwater as developed water because
the predecessors in interest to NWNA had been adjudicated to hold rights to both types of water
within Strawberry Canyon. Consequently, no data presently exist that may be used determine
the fraction of developed water at each tunnel and borehole that is surface water and the fraction
that is groundwater. The Board partly addressed this lack of data by conducting analysis of the
development sequence relative to flows at the 7’s spring site, and evaluation of testing results
reported by Dames and Moore (1999) at the 10,11, and 12 spring site.
The approach taken by the Board to determine the portion of surface water in the
developed water at the 7’s, 10, 11 and 12 spring sites is reasonable and based on available data.
At the 7’s spring site, the Board compared reported flow volumes from the original infiltration
gallery to those reported from the horizontal boreholes constructed after the infiltration gallery
was abandoned. The Board reasonably concluded that the difference in flow between the
infiltration gallery and horizontal boreholes may represent the volume of developed water. At
the 10, 11, and 12 spring site, the Board reviewed the report prepared by Dames and Moore
(1999) describing the results of a shut-in test at this spring site and reasonably concluded that the
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test reflected the relationship between the amount of surface water flow in the developed water
volume.
The analysis and review performed by the Board and presented in the ROI resulted in an
estimated total volume of developed groundwater at the spring sites of 126 AFY. NWNA
believes this volume of developed groundwater and the methods used to derive it are reasonable,
given the limited amount of available data. However, given the lack of data, the Board did not
perform any analyses at springs 1, 1A, 2, 3, or 8 to estimate the proportion of surface water to
developed groundwater. Pursuant to the ROI’s “Recommendations,” NWNA is currently
preparing an investigation and monitoring plan that will include a methodology to determine the
relative proportions of developed water (ROI Transmittal Letter at p. 3). The testing may
include a combination of shut-in tests, surface water flow measurement, and other analyses to
characterize flow from each of the spring sites. The intent of this study is to develop data that
may be used to identify the proportions of developed water at each of the spring sites. This
testing may generate additional data at spring sites 10, 11, and 12, and the 7’s, which may
facilitate further analysis of the volume of developed water at these spring sites.
As the Board is aware, NWNA has prepared a draft Adaptive Management Plan (AMP)
in conjunction with its application for renewal of Special Use Permit (SUP) No. 7285. The draft
AMP includes a provision to conduct shut-in tests at each of the spring sites that are similar to,
but more extensive than, the test conducted by Dames and Moore (1999) at the 10, 11, and 12
spring site. NWNA is interested in working with the SWRCB to develop additional data and
information to ensure that all parties have a better understanding of the legal nature of the water
developed by NWNA through the use of tunnels or boreholes as defined under California law.
Table 3.

Total Surface Water and Groundwater Available to NWNA from its Spring
Sites in Strawberry Canyon

RIGHTS
Pre-1914 Appropriative Rights

VOLUME (AFY)
58.2

Prescriptive Rights
Groundwater

145 (includes 58.2
from above)
126 +

TOTAL

271+

SOURCE
Normal pre-development flows from
Strawberry Creek and Indian Springs
Normal pre-development flows from
Strawberry Creek
Percolating groundwater from
Strawberry Canyon
Surface Water/Groundwater from
Strawberry Canyon
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CONCLUSION
Based on the volume of pre-1914 water rights affirmed by the ROI and the additional
pre-1914 volumes identified by NWNA, the additional water acquired by CCWC pursuant to the
Del Rosa Judgment, and the right to withdraw groundwater from NWNA’s spring sites in an
unadjudicated basin,19 NWNA is not making any unauthorized diversions from Strawberry
Canyon.
NWNA reserves the right to present additional evidence in support of the Board’s
Findings in its ROI and challenge the content of any response submitted to the Board concerning
NWNA’s historic and current water collections in Strawberry Canyon or its legal rights to do so.
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The SWRCB has acknowledged that NWNA’s points of diversion in Strawberry Canyon are not within
the Western San Bernardino adjudicated basin area or within the Upper Santa Ana Valley groundwater basin, and
thus, its withdrawals are from a groundwater basin not subject to an adjudication of existing groundwater rights
(ROI at 9).
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