Epmunp G. Brown Jr.
GOVERNOR

o

CALIFORNIA

Water Boards

MaTTHEW RODRIGUEZ
SECRETARY FOR
ENVIRONMENTAL PROTECTION

State Water Resources Control Board

NOV 2 0 2012 In Reply Refer to:
KB:262.0(12-18-04),
A009686, A029981
CERTIFIED MAIL NO. 7004-2510-0003-9146-7094
Return Receipt Requested

Mr. Mark Bryant, General Manager
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Garberville, CA 95542

Dear Mr. Bryant:

NOTICE OF DRAFT CEASE AND DESIST ORDER REGARDING UNAUTHORIZED DIVERSION
OF WATER FROM SOUTH FORK EEL RIVER IN HUMBOLDT COUNTY AND VIOLATION OF
TERMS AND CONDITIONS AND FAILURE TO FILE ANNUAL REPORTS FOR LICENSE 3404
(APPLICATION 9686) AND PERMIT 20789 (APPLICATION 29981)

Enclosed is a draft Cease and Desist Order (CDO). This letter serves as notice to Garberville
Sanitary District (GSD) of the intent of the State Water Resources Control Board (State Water
Board), Division of Water Rights (Division) to proceed with an enforcement action. Therefore, this
matter requires your immediate attention.

The Division received complaints on August 6, 2012 and September 6, 2012 through the Cal/EPA
complaints website regarding alleged violations of License 3404 (Application 9686) and Permit
20789 (Application 29981), both held by the GSD. The complaints allege that GSD is selling bulk
water and providing residential service connections outside of the licensed and permitted place of
use. By letter dated August 23, 2012 and e-mail dated September 13, 2012, the Division
requested GSD to respond to the allegations in the complaints. GSD responded to the complaints
by letter dated September 18, 2012. As part of its investigations for the complaints, Division staff
reviewed GSD’s record, including its required reports of water diversion and use under its permit
and license.

License 3404 authorizes diversion of 0.155 cubic foot per second (cfs) from the South Fork of the
Eel River for municipal purposes within the boundaries of GSD, as indicated in the Application
9686 map (CDO Exhibit A). Permit 20789 authorizes the diversion of 0.595 cfs and 430 acre-feet
per year for municipal purposes within the boundaries of the town of Garberville, as indicated in the
Application 29981 map (CDO Exhibit B). GSD confirmed that bulk water is sold to commercial
haulers; however, the delivery location of the water is unknown. GSD also confirmed that it
provides service to 35 parcels outside of its licensed and permitted place of use, which constitutes
a violation of the terms or conditions of the license and permit.
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In February 2011, the Division mailed out an initial notification letter to all permittees and licensees,
including GSD, advising of the new requirement to submit annual use reports online. The letter
gave the website address of our new reporting system as well as the access information specific
to each permittee and licensee. The deadline to submit GSD’s 2010 annual use reports was

July 1, 2011.

In September 2011, the Division mailed delinquency letters to a portion of permittees and
licensees, of which GSD was a part, indicating that the 2010 annual use reports had not been
received. The delinquency letter stated the penalties for non-submittal as well as providing
Division contact information for assistance. As a courtesy, the delinquency letter included a copy
of our February 2011 notification letters.

On March 5, 2012, the Division mailed out notices to GSD notifying GSD of the annual use
reporting requirements and instructions on how to access the Record Management System to
submit the 2011 use reports online. GSD was also notified that if there were any questions on the
reporting process, GSD could contact the Division for assistance. The deadline to submit the 2011
use reports online was June 30, 2012.

As of the date of this letter, the Division has not received GSD’s 2010 and 2011 annual use reports
for the subject water rights. Therefore, you are in violation of the terms or conditions of its license
and permit.

The draft CDO will be proposed for adoption by the State Water Board. Once adopted, the CDO
will require GSD to take the following actions:

° Within 30 days of the date of the CDO, cease and desist the bulk sale and delivery of water
under its permit and license to areas outside the authorized place of use, unless it is
demonstrated to the State Water Board that the water is needed for emergency domestic
water supply. If bulk water sales continue, GSD must keep and maintain records, including
the place of use, for all bulk sales of water.

° GSD shall diligently pursue the processing of its petitions for change in place of use filed
with the Division under its permit and license by submitting all information requested by the
Division within the time schedule specified.

° GSD shall immediately file its online water use reports for 2010 and 2011 for its permit and
license.

Within 20 days from the date you receive this notice, you must: (1) submit your 2010 and
2011 water use reports under your license and permit; and/or (2) submit a written request for
a hearing on the draft CDO, as described below:

1 To submit your 2010 and 2011 water use reports, please visit the following website:
http://www.waterboards.ca.gov/RMS using the User IDs and Passwords shown on the
enclosed Confidential User Information Sheet.

e You may avoid the potential for incurring an administrative civil liability for failure to
submit reports by submitting the required reports within 20 days of receiving this notice.

o Failure to submit your required water use reports within 20 days or request a hearing on
the proposed CDO will subject you to administrative civil liability, as permitted by
California Water Code Section 1845(b)(1).
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2 If you disagree with any of the facts or time schedules for the corrective actions set forth in
the CDO, you may request a hearing before the State Water Board. Your request for a
hearing must be in writing, signed by you or on your behalf, and mailed or hand-
delivered to ensure receipt by the State Water Board within 20 days from the date
you receive this notice.

¢ You may mail your written hearing request to:
State Water Resources Control Board, Division of Water Rights,
Attn: Enforcement Section, P.O. Box 2000, Sacramento, CA 95812-2000

e You may hand-deliver your written hearing request to:
State Water Resources Control Board, ,Division of Water Rights, Records Unit,
1001 | Street, 2nd Floor, Sacramento, CA 95814

If you request a hearing, a hearing will be scheduled before the State Water Board or a designated
hearing officer. Prior to the hearing, you will be required to submit any written testimony and other
evidence you would like the State Water Board to consider. You will be notified of the hearing date
and the submittal deadlines as soon as they are scheduled.

If you fail to request a hearing within 20 days of the date you receive this notice, the State Water
Board will adopt the CDO. If you fail to comply with the adopted CDO, the State Water Board may
consider additional enforcement of the CDO without further notice. Such enforcement may include
the imposition of administrative civil liability of up to $1,000 for each day of noncompliance or
referral to the Attorney General for further action.

If you have questions or need assistance with the reporting system, please contact the Division at
(916) 323-9393 or by e-mail at: ewrims@waterboards.ca.gov.

If you have any questions regarding the CDO, please contact Mr. John O’Hagan, Manager,
Enforcement Section, at (916) 341-5368 or johagan@waterboards.ca.gov: or Ms. Ellen Howard,
Staff Counsel, Office of Enforcement, at (916) 341-5677 or Ellen.Howard@waterboards.ca.gov.

Sincerely,

2L il

James W. Kassel, Assistant Deputy Director
Division of Water Rights

Enclosures: Draft CDO and Confidential User Information Sheet

Ge: Mr. Ed Voice
P.O. Box 580
Garberville, CA 95542
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CEASE AND DESIST ORDER

In the Matter of Unauthorized Diversion and Violation of Terms and Conditions for License 3404

(Application 9686) and Permit 20789 (Application 29981) by

Garberville Sanitary District

SOURCE: South Fork Eel River
COUNTY: Humboldt County

California Water Code section 1831 to issue a Cease,and DeS|st Order (CDO) req\u:nng
Garberville Sanitary District (referred to herein asiGSD) to cease andfor abate a threatened or

ongoing violation of one or more conditions of Llcense-‘-- 04 QA lication 9686) and Permit 20789
A P

section 1052 and/or license terms lssued in, acc:ordan.ce W|th Wat\Code Division 2. Wat Code
section 1831 et.seq. authorizes the State Water BOa{d tO\ISSUE a'Cg&se and Desist Order when it
determines that any person Lsmolatmg or threa}gemn tof\aola ‘ny of the following:

(1) The proh:b;t:6:1 /ser fon*h' )nasect;on

5,-2 against the unauthonzed diversion or use of
water subjept to Ahis division. ) B

(2) Any term or condmon/of a permft licen
thfs drws.'on S

certification, or registration issued under

fhe«cease and des.'st order wrﬂ be .'ssued or a predecessor in interest to that person, was
named asa party dfrectfy affected by the decision or order.
On {DATE}, and lnaccordaﬁce W|th the provisions of section 1834 of the California Water Code,
the State Water Boar¢91v1310n of Water Rights (Division) provided notice of the CDO against
GSD for the violation.of the terms and conditions of its license and permit and/or Chapter 2,
Article 20, sections 847,925 and 929 of the California Code of Regulations and the unauthorized
diversion or use of water. Pursuant to State Water Board Resolution 2012-0029, the Deputy
Director for Water Rights is authorized to issue a notice of cease and desist, and when a hearing
has not been timely requested, issue a CDO in accordance with California Water Code
section 1831 et seq. State Water Board Resolution 2012-0029 also authorizes redelegation of
this authority from the Deputy Director for Water Rights to the Assistant Deputy Director for Water
Rights. This authority has been redelegated.
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FACTUAL BASIS FOR ISSUING THE CDO

The facts and information upon which this CDO is based are as follows:

1. The Division issued License 3404 (Application 8686) to Garberville Water Company
(GWC) on February 29, 1952. License 3404 authorizes the diversion of 0.155 cubic foot
per second (cfs) from the South Fork of the Eel River at North 26" East, 190’ from the
south quarter corner of Section 24, T4 S, R 3 E, H.B.M. The licensed place of use is
“Town of Garberville as bounded by Garberville Sanitary District” and the licensed
purpose of use is “municipal use.”

2. On April 2, 1990 Division staff conducted an inspection of GWC and noted that water was
being diverted in excess of license limits and being delivered ottside the licensed place
-of use. Division staff noted in the inspection report that GW.C was delivering water to
areas outside of the Place of Use depicted on the map subm&t’ed with Application 9686
(Exhibit A). On July 22, 1990 GWC submitted Appllcatiorz 29981 to appropriate water by
permit, expanding the place of use to the GWC service béuhdartes A map of the town of
Garberville, depicting the proposed place of use undér’ permit Ap lication 29981 was
submitted on April 19, 1990 as part of the app tcatlon package ( htﬁ‘it B).
Application 29981|nd|cates that 366 reside ces equal to 1400 people;g'Would be
served domestic water under the water rig t The application also md:bates that
zero acres per year will be irrigated under heQ‘.lvater rlghtx

3 On May 15, 1995 the Division issued PermﬂQO?&@,{A _ph’éatlon 29981) to GWC, which
authorizes the diversion of 0.595 cfs and a maximum’ of 430 acre-feet per year from the
same point of diversion as Llcen "34\04 The permlﬁ d place of use is “within the
boundaries of the town of Garberville® as: sh\own on the: map submitted with the
application and the permitted purpose of: useiis. _munlcspal 5, GSD purchased GWC in
November 2004 and notified the Dzwmon of the change of nahe and ownership on

October 23, 2007 /The D|v|510n S rec "rds md;cal‘&the ownershlp for License 3404 and

4. Jivision received two complam:ns alleging that GSD was violating terms and
conditions of 'Llcense 3404 ’and Permit 2@?89 The first complaint, filed on August 6,
2012 by Mr. Ed Vo:ce atlegedthat GSD v‘.ras selling bulk water to commercial water
e seft-the afer to oﬁstomers outside of the GSD’s licensed and
_ he second c&mpramt filed on September 6, 2012, alleged that
/GSD'Was prowdlng ser\nce connections to residential homes and properties outside of
hé authorlzedp[ace of usé\as part of its investigations for the complaints, Division staff
viewed GSD’s record mcludlq}g its required reports of water diversion and use under its
e ‘mlt and license \The Division notified GSD of the first complaint by letter dated
HgH ‘SI\SS 2012 and ;of the second complaint by e-mail dated September 13, 2012.

5. The August 6,: 1/2 complaint and September 18, 2012 response indicate that GSD sells
water to commercial water haulers through an unmetered fire hydrant on Redwood Drive.
The third-party commercial water haulers provide GSD with self-reported information
about the quantity of water purchased, but GSD does not maintain records about the
purpose and location of the use of this water. GSD summarized the annual bulk water
sales reported by the haulers for 2010/2011 and 2011/2012 as 877,720 gallons
(2.69 acre-feet) and 1,734,200 gallons (5.32 acre-feet), respectively.
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6. The September 18, 2012 response from GSD included a statement from
Heather Kornberg of Pura Vida Water Delivery, a commercial water hauler that
obtains water from GSD. The letter indicates that most of Pura Vida's water deliveries
are to “rural homesteads” in the Eel River watershed. It does not indicate if Pura Vida
keeps records on the purpose of use of trucked water. It also does not indicate if these
residences are inside or outside of the town of Garberville. During a telephone
conversation with Division staff on September 25, 2012, Mr. Ed Voice indicated that he
has observed commercial water haulers deliver water obtained from GSD to customers
outside of the GSD’s place of use.

7 In its September 18 response, GSD indicated that it may use groundwater from its Tobin
well to provide water to commercial water haulers. According to GSD, Tobin well is a
shallow well located in downtown Garberville with a limited capacity of 40 to 70 gallons
per minute (gpm), a rate which appears to be sufficient to pr water equivalent to the
annual volume of bulk water sales. GSD ordered and inst ‘water meter to quantify
the water produced from the well as a result of the comp he direct sale of pumped
groundwater from Tobin well may not require or invol right, provided that the
well does not draw from a subterranean stream wi ot
Board. The existence of a subterranean stream
analysis, in consultation with the Division.

8. Based on the information provided to the es would pose
a threat of unauthorized diversion and i ce of use
covered by GSD'’s permit and license.

Service Connectiop

Residential Pro

9. In the September 18 response.\
service to 35 parcels that are o rmitted place of use. Twenty
of the thirty-five parcels are within sion project, which
connected to GSD s sigtes that the remaining fifteen

10. On April 52012 Divisi Y i that a Petition for Change and a Petition for
Extension : i on to expand the place of use and to come

SD is working with the Division to submit the

petition to expand the place of use under License 3404 and
5 parcels. The GSD jurisdictional boundary, sphere of

11. inte the appropriate documents to the Division within two months of

place of use ntinue untll the State Water Board approves the Petition for Change
and Petition for Extension of Time, if ever. Continued delivery of water to parcels outside
of the authorized place of use covered by GSD’s permit and license constitutes an
unauthorized diversion and use of water.

Failure to File Water Use Reports

12. Senate Bill X7-8, which was signed into law in 2009, authorized the State Water Board to
adopt regulations requiring online reporting of water diversions. Consistent with the
Senate Bill, the State Water Board has adopted regulations requiring annual reporting of
water diversion and use under permits and licenses, and developed a new online Report
Management System (RMS) as a component of the enhanced Water Right Information
Management System (eWRIMS). The regulation specifying annual permittee and
licensee reporting requirements is codified at Title 23, Chapter 2.7, Article 2, sections 925
and 929 of the California Code of Regulations.
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13.

14.

18.

16.

17.

IT IS HEREBY ORDERED, pursuant
that:

1.

In February 2011 the Division mailed out initial notices to GSD notifying GSD of the
annual use reporting requirements and instructions on how to access the RMS system to
submit, at a minimum, the 2010 use reports online. GSD was also notified that if there
were any questions on the new reporting process, GSD could contact the Division by
telephone or e-mail. The deadline to submit the 2010 use reports online was

July 1, 2011.

In September 2011 the Division mailed out delinquency letters, which also included a
copy of the February 2011 letter, to all the permittees and licensees who had not
submitted their 2010 use report by July 1, 2011. The delinquency letter provided notice
that failure to submit the annual use report was a violation of the terms and conditions of
the applicable permit and/or Chapter 2, Article 20, section 847 of the California Code of
Regulations, and that continued failure to submit the annual use report may result in
enforcement action by the State Water Board.

As of November 16, 2012, the Division has not received GSD’s"2010 annual use reports
for License 3404 and Permit 20789. ¥

On March 5, 2012 the Division mailed out notices *“ notifying GSD of the annual
use reporting requirements and instructions on he : '

a-_., by telephone o ail. The

deadline to submit the 2011 use reports € was June 30,2012, °

As of November 16, 2012, the Division has.
for License 3404 or Permit 20789.

authorized pla
Board that the:

> name of the commercial water hauler
_ . Records of any bulk sales of water,
ater, sha made available to the Division upon request.

nbend4, 2012, GSD filed petitions for change in place of use under

gnvironmental documents, and other information required
within the time schedules specified. If and until the State Water
ge petitions, GSD shall maintain monthly records of the amount
outside the authorized places of use and report the monthly

ds of amounts served outside the places of use shall be submitted as
the annual permit and license reports.

GSD shall immediately come into compliance with the terms of License 3404 and

Permit 20789 by submitting its reports of 2010 and 2011 annual use by accessing the
Report Management System at www.waterboards.ca.gov/RMS using the User ID and
Passwords shown on the User Information Sheet accompanying this CDO. For these
two years, GSD shall estimate an annual amount for the water served by bulk water
sellers outside the place of use and separate these amounts from the monthly amount
beneficially diverted and used under the permit and license. The bulk water sales should
be reported in the Remarks section of the online reports.

Please note the User ID is a seven-digit alphanumeric string that begins with the letter “A”
and followed by six numbers corresponding to your original application number. If you
have any problems accessing the reporting system, please contact Division staff noted
on the letter accompanying this CDO.
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Consequences of Non-Compliance

In the event GSD fails to comply with the requirements of this Order, GSD shall be in violation
of this CDO and subject to additional enforcement, which may include the imposition of
administrative civil liability, pursuant to California Water Code section 1845 (b)(1), of up to
$1,000 for each day in which the violation occurs, or referral to the Attorney General to take
further enforcement action as described in California Water Code section 1845(a):

Upon the failure of any person to comply with a cease and desist
order issued by the board pursuant to this chapter, the Attorney
General, upon the request of the board, shall petition the superior
court for the issuance of prohibitory or mandatory injunctive relief as
appropriate, including a temporary restraining order, B;ellmmary
injunction, or permanent injunction. 4

Reservation of Enforcement Authority and Discretion

Nothing in this Order is intended to or shall be construed }q hn;lt or preclude the State Water
Board from exercising its authority under any statute, reguiatton ordinanceg; or other law,

including but not limited to, the authority to bring enf rce;nent against GSD' for unauthorlzed
diversion of water in accordance with California VX\;a er Code section 1052. :

Regulatory Changes

Nothing in this Order shall excuse GSD from meetlng any more strlngent requirements that may
be imposed hereafter by applicable Iegaliy bmdlng Ieglslatlon (egulat|ons or water right license
requirements. 5

STATE WATER RESOURGES’

James W. Kassel, Asszstanr Beputy B:recron /
Dzvts:on ofWarer Rzghrv ; '-__:\_.-.f' i

vatea? oy 74, zﬁi
O




Exhibit A

ORDER WR 2012-0XXX-DWR




Exhibit B

ORDER WR 2012-0XXX-DWR

!

“\ o

1 .
3 o bkt b e Unided s

L |;~
i, e iJ
{"__--_-1- .4 0 !
i I\I ‘---""T‘ -'".";m ah‘*t\ ’:“ R
et :
Py T S O =
/_._.:?,’."..‘,:9__-1_3__.;; e

Aoy

I,‘J“'J‘f

i i VL
TN CE =

Gravel

R W

N rhar w'lv
! Qf\)ﬂ ; "

“:[

1 ' *.
12 l' T

i

owNeR Garberville Water Co., Inc

SOURCE :
STATETF CALFOMRNLA
T STATE WATER RESOURCES CONTROL EOARD
o Ly DIVISION OF WATER RIGHTS
WITHIN.SW 14 SE 114 OF
......... sgcTion 2h, 108 R3E. M sam |appucamon,.. 2080 2978/
COUNTY OF . Jmboddl i EERMY
. LICENSE 340k

Garberville 1970 .1
U.S.0.8. OUAD : 3

MT‘!./TLQ/(}O Inmnkw

pana Fowk el Hivee

FORDO2A 2



