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MR. STUBCHAER: Good norning. Wlcone to the |ast
day of the EID, et al., water rights hearing.

Before we proceed with testinmony, | want to renind
everyone that if you need copies of the transcript, you
shoul d contact Alice Book, our court reporter, directly.

The order of proceeding initially today will be the
Forest Service direct testinony and cross-exan nation
Ki r kwood Associ ates renmi ning witnesses, cross-exani nation
then EID and the Water Agency's protest of conpetitive
applications; then PGE, SMJD, Bureau; Cal SPA and El Dorado
Citizens for Quality Gowh.

So, M. G psnan, are you ready?

MR. G PSVAN:  We are.

MR. VOLKER: Excuse nme, M. Stubchaer, | wanted to
alert the Board that we anticipate rebuttal testinony from
Dr. Curry today so that should be factored in.

MR STUBCHAER: Rebuttal conmes at the end. Thank
you.

MR. G PSMAN:  Good norning, M. Stubchaer and staff.

I am pl eased to cone before you today to represent the
interests of the Forest Service in protecting Silver and
Capl es Lakes, and Lake Al oha.

The U. S. is the owner of the vast mgjority of |ands
surroundi ng Silver and Capl es Lakes and Lake Al oha. Since
the early 1900s, the Forest Service has continuously
exercised its riparian or littoral rights in that land to
protect and pronote recreation and scenic resources of the
area as well as the fish and wildlife resources.

In addition to those rights, the Federal CGovernnent
has reserved rights to the waters of Lake Al oha by virtue of
its inclusion in the Desol ation WIderness Area established
on Cctober 10, 1969, Public Law 91-82.

The original applications of El Dorado County Water
Agency and El Dorado Irrigation District threatened a
pattern of established use of the waters of those |akes that
have been going on since the early 1900s.

The recent nodifications to those applications have
reduced but not elinmnated that threat. W appreciate the
efforts of El Dorado County and EID to alleviate the
concerns expressed by the public and the Forest Service by
nodi fying their applications before the Board.

However, the revised applications contain enough
uncertainty for the future that we feel conpelled to present
addi ti onal evidence to the Board about the Forest Service
and public use of the waters of those | akes.

In particular, we wonder why El Dorado has not
nodi fied their applications to exclude the sunmmer nonths to
be consistent with their statement that they do not need the
water fromthose | akes during the recreation season

In addition, we question the necessity of a priority
date relating back to 1927 that has the potential of
threatening to upset the |ong-standing rights of the public
to the use of the waters in those | akes during the
recreation season.



You previously heard from Jani ce Gordon, Resource
Oficer fromthe Amador Ranger District of the El Dorado
National Forest. She testified as to current use and Forest
Servi ce managenent of the |ands adjacent to Silver and
Capl es Lakes and the inportance those | akes have to
recreation users.

Ms. CGordon al so di scussed the consequences to the
recreation user if lake levels prior to Labor Day were
reduced to post-Labor Day | ake |evels.

Today we will present evidence of how the Forest
Service has historically nanaged the | ands surrounding
Silver and Capl es Lakes and Lake Aloha. 1In presenting this
testinmony, it is our hope that should the Board grant E
Dorado's application, it will condition such approval in a
manner that protects the public trust values of those three
| akes.

At this tinme, | would like to call M. Supernowicz to
testify.

MR. STUBCHAER: Please do so. Did M. Supernow cz
t ake the pl edge?

MR SUPERNOW CZ: Yes, | did.

DI RECT EXAM NATI ON
by MR d PSVAN:

Q M. Supernowicz, will you state your nane for the
record?
MR. SUPERNOW CZ: A Dana Supernow cz.
Q What is your position with the Forest Service?
A | am Zone Historian for the Forest Service.
Q Are Exhibits 4 and 6 an accurate statenment of your

qualifications?

Yes, they are.

What is the difference between the two?

Exhibit 6 is a nore detail ed account of ny resunet,
background.

Is it Exhibit 3 an accurate statenent of the
testinmony that you subnitted to the Board?

O3 >0 >

A Yes, it is.
Q Do you have any corrections to that statenment?
A There's a few minor corrections that | would like to
make.

Referring to page 7, paragraph 2, in about the eighth
or ninth sentence down -- of course, all life by railroad,
and it should read, of course, all link by railroad.

And on page 8, the top paragraph, you can strike --
and this is the first sentence, the end of the present day
state route 88; that should read, the Al pine H ghway as it
was referred to during the early 1900s.

Q Wth those corrections, is your statenent acceptable
to you?

A Yes.

Q Very good. Now, in your testinony you will be

referring to a map. Could you identify the nmap that's on

t he easel over there?

A The map on the easel you should have with our

exhibits. It is Exhibit 5 and 5-A. Exhibit 5 refers to the
front piece of the nap and 5-A refers to the back side of
the map, which is the text. The front side of the map,



whi ch was drawn in 1918, was the first public recreation map
for the El Dorado National Forest, and it shows recreation
use, calls out recreation use within the Forest, and
specifically at Silver Lake, Kirkwod Lake, Caples Lake, and
Lake Al oha area.

Q The map is inpossible to see fromback there because
of the light. | wonder if you would bring it forward

whet her it woul d make any difference.

Now, | want to apol ogize to the Board and the other
parties. In going through our testinobny yesterday, we
realized that we inadvertently did not copy the back side of
the map when we subnitted our exhibits, so we have those
copies this norning and we are ready to distribute themto
the parties for themto | ook at.

MR. STUBCHAER: | hate to say this, but the Hearing
O ficer cannot see the map

MR. G PSMAN:  Woul d anyone |ike a copy of the back
side of the map?

MR. STUBCHAER: That's fine, thank you

Are we ready to cone back to order?

MR. G PSMAN: Yes, thank you.

Q M. Supernowi cz, will you pl ease sumrari ze your
st at enent .
A Recreation use in the El Dorado National Forest began

as early as the late 1880s and at that time recreation
focused primarily on hunting and fishing activities
surroundi ng the | akes that were to cone, Caples Lake, which
was referred to as Twin Lakes, and Medl ey Lake, which |ater
becane Lake Al oha, and at Silver Lake.

The El Dorado National Forest was forned in 1910 from
portions of Stanislaus National Forest, which dates to 1897,
and the Tahoe National Forest which dates to 1905.

In 1906, |and was added to the Stanislaus and in
| ater years the Tahoe National Forest. Those |ands were
split apart again in 1910, which becane the El Dorado
Nat i onal Forest.

Managenent of the forest was primarily a passive
managenment in the early years, but by the teens the Forest
Service took a nore active role in nanaging the | ands that
it adnministered, and that activity focused on i nprovenents
of the roads, transportation, and in recreation as well.

Ti mber harvesting was a very small part of the forest
admi ni stration during the early 1900s. Road systens in the
early 1900s and the teens were quite poor and that, in
essence, limted the kind of activity that occurred around
the | akes that are in question at this hearing.

It wasn't until the late teens and early 1920s that
the State, along with private concerns and in part the
County, began to inprove the road systens.

H ghway 50 was once the Lincoln H ghway and prior to
that it was a wagon road, and that was inproved in the teens
and later in the 1920s, which allowed autonobile access.

H ghway 88 was once referred to as the Al pine
H ghway, |ater becom ng, of course, State Route 11, |
beli eve, or sonething like that, and | ater was changed to,
of course, Highway 88. It was a very poor road and later it
was i nproved to all ow aut onpbil e access.



At this tine, there were a few resorts scattered
around the | akes that date to the 1870s. By the teens there
were numerous resorts around the | akes that were associ ated
with a new formof recreational use, primarily related to
t he aut onobi | e.

Kay's Resort and Kit Carson Lodge were built in the
twenties and early thirties at Silver and Capl es Lakes.

As nentioned earlier, the map to nmy right is the 1960
official map of the El Dorado National Forest. It was the
first recreation map produced by the Forest and its intent
was to get the public interested in and have the public
i ncrease visitation to the Forest.

If you have a copy of the map which is the two sides,
t he back side which you can't see is the text, and the
front, of course, is the map. It shows resorts, it shows
i mprovenents associated with Silver Lake, Caples Lake and
Lake Al oha, which shows it was al ready designated as an area
of geol ogical interest, and by the 1930s, it becane a
primtive area and, of course, part of the Desol ation
W | derness Area.

The back side of the map tal ks about fish stocking
and it talks in nore detail about sunmmer hones, and the map
does advertise that sunmmer homes were avail able on the
Nati onal Forest at Silver Lake and other locations as early
as 1916.

The Term Permit Act of 1915 allowed for the |ocation
or devel opnment of tracks within the Forest system and
consequently the construction of sumer hones, which
i ncl uded hones around Silver Lake.

Readi ng from various newspapers of the day, Silver
Lake was a very popul ar recreation |ocation, particularly
for folks from Stockton and from Amador County. Lake Al oha
was al so a very popul ar location as early as the teens for
i ndividuals principally from Sacranento, Mrysville al ong
the Lincoln H ghway route

And it's frequently nentioned, as you have seen in
the testinony, that fishing parties were en route to Silver
Lake as soon as the | ake opened up in the teens, and that
the Forest Service, along with Jackson Guard, the Ladies
| mproverrent Club and the State Hatchery began to participate
together to stock Silver Lake, to stock Caples Lake and to
stock many of those streanms in the Forest for recreationa
fishing purposes.

As | nentioned earlier, there were resorts |ocated at
t hese | akes.

The Forest Service began to actively nanage its
resources by providing other services such as canpground
facilities and trails, and a trail was built in and around
Silver Lake as early as the 1920s to access the higher
el evations around the | ake.

In 1917, Western States Gas and El ectric Conpany,
predecessor to PGE, actually contributed $1,000 to help
build the trail to access Echo and Medl ey Lakes, and there
was participation along with the Forest Service to open up
that trail to vacationists and visitors.

Publi ¢ canpgrounds, as | nentioned, date to the early
1920s. There was an uni nproved canpground in Silver Lake as



early as 1922 on the east side of the |ake, and that, of
course, developed in later years into the present
canpgr ounds today.

Sunmer hone constructi on began around Silver Lake in
the early 1920s and the pernits were issued beginning in
1922 and follow ng through the 1930s on both the east shore
of the I ake and the west shore of the | ake.

At the same tinme, there were nunicipal canps that
opened up within the Forest Service. The one canp opened up
at Silver Lake on the west shore of the |ake called Stockton
Muni ci pal Canp and that devel oped between 1921 and 1924, and
that was a pernit that was exercised by the City of Stockton
to bring up youth and individuals to recreate in the
outdoors and to use the waters of the | ake.

A simlar canp was opened on H ghway 50 call ed Canp
Sacr anment o. Sunmer hone construction continued through the
1930s around Silver Lake and those individuals selected the
tracts along Silver Lake principally for its recreationa
val ues and for canping, fishing, and just enjoying the
pl easures of outdoor recreation

By the 1930s the road had i nproved to Silver Lake,

Al pi ne Hi ghway essentially had inproved and a road was
constructed down to Plasse's Resort in the twenties and was
inmproved in the thirties, so access was much easier fromthe
upper el evation of the |ake, basically the north side of the
| ake, down to the | akeshore, providing for nore autonobiles
and expandi ng services at the |ake, particularly increasing
recreation use of the |ake.

This recreation use increased through the 1930s,

i ncl udi ng Desol ation Area which was designated primtive
area in the 1930s, and hi ki ng and canpi ng occurred in that
area with mnor inprovenents. A fish damwas built at the
end of Lake Aloha in the late 1920s, early 1930s for fish
habitat, and there were other fish danms built on the forest
t hrough fishing clubs, principally out of the Stockton area.

Wrld War Il led to increases in recreation use
t hroughout the National Forest |land and a stronger enphasis
by the Forest Service to expand its recreation facilities.

The individuals that were on | eave during the war
often used the lands within the Forest to recreate in and
there was a need to i nprove road systens and inprove
recreational facilities, in particular canpgrounds.

By the 1940s there were about 15 canpgrounds al ong US
50 and about half a dozen or nore along State H ghway 88.

Canp M nkal o, Stockton Muni Canp, Silverado Canp were
all located at Silver Lake. Canp M nkal o was a Canmpfire
Grls canp and Silverado was basically for Boy Scouts.

There were other interested individuals that al so had canps
there for a short period of tine, but by the 1940s and
certainly by the 1950s, Silver Lake was a nmjor destination
point for recreationists and for the general public, and
the --

MR. STUBCHAER: You have about a minute and a half.

A And the Forest Service took a very active role inits
adm nistration at that tine. Caples Lake never had a
canpground, so you dispersed canping along the shores with
recreation provided by private pernmittees and private



| andowners, and of course, Lake Al oha eventually becane part
of the wilderness area and it remai ned sonewhat primtive,
al t hough heavily used by hikers and so forth.

In summary, recreation use has occurred throughout
the past 60 years at all three |l akes. They were very
i nportant |ocations for hikers, fishernen, canpers and
recreationists, and their aesthetic beauty and resources
were an inmportant managenent issue concern for the Forest
Service as they are today.

MR. G PSMAN: That concl udes our direct testinony.

MR. STUBCHAER: All right. Who w shes to cross-
examne this panel? | see three. Anyone el se?

kay, M. Sonach.
CROSS- EXAM NATI ON
by MR. SOVACH:
Q I amnot sure you are the right person to ask this
guesti on now, but you are the only person here fromthe
Forest Service.

Is the Forest Service asserting a Federal reserve
water right for waters in any of the | akes?

MR. G PSMAN: Obj ection, outside the scope of the
direct testinony.

MR. TAYLOR: Under our rules, the scope of cross-

examnation is pretty broad. |If your wi tness can answer the
guestion, we would appreciate hearing the answer.
A In ny research, ny focus was principally on |and use

and recreation use rather than issues relating directly to
water rights, so | can't answer.

MR SOMACH. Q If you take a | ook at page 2 of your
witten testinony, the first full paragraph on that page,
there's a discussion of the construction of dans. Do you
see that?

A Yes.

Q Were these Forest Service dans?

A No, they were not.

Q Did the Forest Service participate in the
construction of those dans?

A | am not aware that they did.

Q Did the Forest Service provide any financial support
for the construction of those dans?

A | am not aware that they did.

Q Take a | ook at the last sentence of that sane
paragraph. It says: Expansion of each led to increased

recreational opportunity, but also resulted in decreases to
grazing land which lay within the area inundated by
i ncreased | ake | evels.

Were the dans used for other purposes besides
recreation?
A Wel |, that sentence describes the situation whereby
these | akes were either smaller or divided | akes, Caples
bei ng Twi n Lakes; Lake Al oha being Devil's Lake and Medl ey
Lake; and expansion increased the volunme of the water, of
course, and inundated areas that were grazed upon

The only land uses that | am aware of other than
recreation associated with the | akes was grazing.
Q Take a | ook down a little bit further. You see where
you have the subheading called Historic Context?



A Yes.

Q Do you see the last sentence in that first paragraph
t here?

A Yes, | do.

Q If | could read that: It was only after construction

of the series of dams that the current water |evel was
reached, flooding an area that was once a | ong narrow

val | ey.
And if | can have you take a | ook at page 9, take a
| ook at the paragraph that starts, WIld recreation -- do you
see that?
A Yes.
Q The | ast sentence there reports on Friday, August 24,

1917, the Anmdor | edger provided the follow ng report, that
construction work was al ready begun on the new danf?

A Yes.

Q In conbi nation, these paragraphs, dealing w th dans,
in particular the sentence at the end of that first
operating under Historic Context, tal ks about the
construction of dans that allowed the |akes to reach their
current water |evels.

Is the use of those |akes at their current water
| evel s solely for the purpose of recreation?

MR G PSMAN: | amgoing to object. The question is
vague and anbi guous. |If M. Somach could clarify at what
point in tinme he is tal king about.

MR. STUBCHAER: The general thrust of the question is
okay, if you want to clarify it, M. Somach.

MR SOMACH. Q Well, | have what is purported to be
a history and the | akes are discussed to the extent of their
current levels, and the use of the lakes is discussed with
respect to recreation exclusively, and the question |I have
is, in your historic research, did you find any historic
infornation that the | akes were used for other purposes
besi des recreation?

A The information that | found through newspaper

sources and so forth, suggested that the principal use was
recreation use of the waters of the | akes. O her uses
occurred when the water was taken fromthe | akes, but that
was not sonething that | was looking for nor that | see on a
regul ar basis nentioned in the |ocal newspapers.

Q Take a look at -- what is this exhibit?

MR d PSMAN.  580.

MR SOVACH: 580.

MR. STUBCHAER. M. Sonmmch, while you are referring

to that, | better ask if anybody objects to the late
submttal of this late piece of evidence.
MR. SOMACH: | don't object.

MR. STUBCHAER: Does anyone? Okay.

MR SOMACH: Q On the back there's a note that says
to the public. Do you see that?
A Yes, | do.
Q Okay, and let nme |ook at yours and see howit is --
there is a paragraph there that is under physiography,
geogr aphy and resources, and it is the second paragraph and
it says the EIl Dorado Forest is comrercially val uable
chiefly for its tinber-grazing areas and water power.



Is that an accurate reading of what's there?
A That's correct.
Q And in the context of water power, in your historic
research, do you believe that that water power related to
any of the lakes that are the subject of this hearing here
t oday?
A | assunme it probably did, but it didn't specify where
it was.

MR. SOMACH. | have no further questions.

MR. STUBCHAER: All right. M. Vol ker
CROSS- EXAM NATI ON
by MR VOLKER

Q Good norning, M. Supernow cz.
A Good nor ni ng.
Q | was curious whether in your historic review you

canme across docunentation of the existence of a Boy Scouts
canp at Caples Lake in the 1960s?

A No, | did not.
Q | put personal enphasis on that canp. | was present
at that canp on the west shore. | l|learned to canoe there.

| had a question about Silver Lake. Was Silver Lake
raised to within a few feet of the current level in the
1870s?
A Dams woul d be built on the Silver Lake in the early
1870s. In fact, there was a dam according to the evidence
that | examined, built in the 1850s. The levels of the |ake
are rather unclear to ne in ternms of the height of the dam

and fluctuations of the water levels. | honestly don't
know.
Q And the | ake that was present as a result of those

dans was in existence prior to the creation of the
St ani sl aus Forest Reserve in 18977
A Correct.
MR. VOLKER: Thank you, no further questions.
MR STUBCHAER: M. Mbss.
CROSS- EXAM NATI ON
by MR MOSS:
Q Does the Forest Service supply consunptive water to
its | essees?

MR. G PSMAN: (njection, outside the scope of the
di rect exami nation.

MR. STUBCHAER: | amgoing to overrule the objection
A Yes, it does.

MR MOSS: Q And can you give us a little bit nore
detail about the Forest Service supplying consunptive water
to its | essees?

A I don't have the information to tal k about the

policy. Suffice to say that sunmer homes and ot her
permttees' resorts and so forth do have consunptive rights,
appropriative rights in terms of springs and riparian

drai nages, and there are water rights to sunmer-honme tracts
at Silver Lake and the various other tracts al ong Hi ghway
50.

Q Based on what principles of water |aw?
A | don't have the information.
Q Is it the position of the Forest Service that its

| essees can take water wi thout conplying with the provisions



of the California Water Code that sets forth the manner for
appropriation of water?

MR. G PSMAN:  nbjection. That is outside the scope
of the direct testinmony and | don't believe it is within the
area of expertise of the witness.

MR. STUBCHAER: The latter objection night have sone
nmerit.

M. Mss, do you wish to coment?

MR MOSS: Well, basically the witness has testified
that permittees are, in fact, appropriating water and | am
curious within at |east the formal docunents of their
permt, whether it gives theminstructions to do so or any
gui dance, or tells themto conme before the Board and seek an
appropriation of water.

MR G PSMAN: | heard the witness's testinmny. | am
not sure he was testifying they were using water in a | ega
sense. They were using water.

MR. STUBCHAER: | would say to the extent you can
answer the question, please answer.
A There were water rights granted pernittees that are

i ncluded as part of a permt, and that's as far as | really
know. As far as | really knowin ternms of the legalistic

i ssue about that, | can't answer that, but there were water
rights granted.
Q Now, are all the lands on which you are claimng

riparian rights, are they all patented?

MR. G PSMAN:  Again, this witness has not testified
to --

MR. STUBCHAER: | agree there is no foundation. |
didn't hear himsay they were clainming riparian rights.

MR. MOSS: In the opening statenent, they clained
both reserved and riparian rights, so | am curious whet her
in fact, in the areas that they have clained riparian
rights, if the land is patented.

MR. G PSMAN. That was a policy statenment. This
witness is testifying as an expert of historical managenent.

MR. STUBCHAER: If he can't answer, he can state he
can't answer.

M. Taylor, do you want to say sonethi ng?

MR TAYLOR Cross-exam nation is not linmted to the
scope of the direct exam nation in proceedings before this
Boar d.

MR. G PSMAN: | understand, but there has to be sone
fairness. It has to stay within the bounds of the witness's
expertise. He is asking himquestions he is not an expert
in.

MR. TAYLOR: | appreciate that, but if your witness
has the answer and is capable of answering, then | think we
would like to hear the answer, and if he is less than
confortable testifying, he should say so and say why.

A | can't answer that.

MR MOSS: Q So, in your historical review, you have
not reviewed the question of the patenting of land within
the Forest. That is not an area that you have been in?

A | have reviewed in a cursory sense the patenting of
land in the Forest, but not specific to the issues at hand
t oday.



Q Ckay. Could | ask you a question follow ng M.
Somach, and perhaps this is the same answer.

Have you attenpted to quantify in any way the claim
of reserved rights?
A No, | have not.

MR. MOSS: Thank you

MR. STUBCHAER: Thank you, M. Mbss.

Staff?

TAYLOR: No questi ons.

STUBCHAER: Any redirect?

G PSMAN:  No

STUBCHAER: Do you want to offer your exhibits?

MR G PSMAN: Yes. At this time, we would like to
nove for the adm ssion of Exhibits 1 through 6. That would
include 5 and Exhibits 4 and 6 are statenents of
qualifications of M. Supernowicz. No. 6 is a nore conplete
version so, therefore, we would only nove for the adm ssion
of 6 and not 4, so that would | eave 3, 5, 5-A and 6.

Al so, there are Exhibits 1 and 2. Exhibit 1 is the
Master Title Plaque I ndex showing the U S. ownership of
lands in and around Capl es Lake. No. 2 is the explanation
of how to read that map. Those are official governnent
docunents and we woul d ask that the Board take official
notice of those exhibits as well.

So, therefore, we would nove for the admission of 1
2, 3, 5 5-A and 6.

MR. STUBCHAER: Any objections? Hearing none, they
are accepted.

MR. G PSMAN:  Thank you.

MR. STUBCHAER: All right, Kirkwood Associ ates, Ms.
Lenni han

M5. LENNI HAN:  Good morning. On behalf of Kirkwood
Associ ates, we are here to provide you with a description of
our case, our affirmative case in support of our water
rights applications, and also, a petition for partial
assignment of the State-filed Application 5645, which is
identified as Fol der 11.

| amgoing to start with a brief opening statenent
and then do a few housekeeping itens, and then | wll call
t hree panels of witnesses today.

Ki r kwood Associ ates operates a ski area south of Lake
Tahoe and in a basin adjacent to the town of Kirkwood in the
nmount ai ns of f Hi ghway 88.

We have heard considerabl e testinony already and you
can see the general location of the Kirkwood place of use
and the ski area on the map which is Kirkwood 6-C in the
back of the room

The ski slopes at issue are located primarily in
Al pine County. A snall portion is in the easternnost
adj acent Amador County. The ski area is located a very few
mles from Capl es Lake, which is one of the high Sierra
| akes at issue in this proceeding.

The drai nage of the portion of the ski area which is
at issue is all into Kirkwood Creek, which is then tributary
to Caples Creek, and thence to the Silver Fork

Al pine County itself has a relatively small
popul ation. You are going to hear testinony regarding the
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Al pine County's -- regarding Kirkwood's applications and
regarding the financial role which Kirkwod plays in the
County itself, as well as in the County of Amador.

Li ke many nountai nous counties, it has very few
sources of enploynent and al so of devel opnent.

The evidence is going to show that the Kirkwood sk
area is a large source of both enployment and financi al
support to the County itself, and also, to the residents of
the County. The ski area, in fact, is the | argest nunicipa
user within the boundaries of the Kirkwood Meadows Public
Uility District, the provider of sewer and water service in
t he area.

The ski area is also the primary support system for
surroundi ng nuni ci pal uses. Kirkwood ski area is, of
course, best known for the recreational opportunities that
it provides.

An aver age of 280,000 people a year go to Kirkwood
Meadows to ski. The ski area is located on both public and
private land. The U S. Forest Service, in fact, which just
testified, has dedicated a substantial acreage of Nationa
Forest land to the ski area and they have been devel oped as
such.

Kirkwood at this point is the only California ski
area of its size and character which does not have a snow
maki ng system In fact, nost ski areas, as the testinony
wi | I show, now makes snow and the ability to nake artificial
snow has become a market requirenent for the survival of
such a ski area

Last year, in 1994, Kirkwood Associ ates di scovered
this fact in a rather painful manner. The ski area went
t hrough bankruptcy. It has recently energed with a decision
that it must install snow making in order to avoid a repeat
of the financial crisis which occurred and which threatened
its very existence

Ki r kwood has invested alternative water supplies in
order to support the snow nmaki ng system The original plan
in fact, was to use in part groundwater resources; however,
after substantial investment discovered that those resources
have cone up virtually dry.

The surface water resource for which Kirkwod has
applied to the State Water Resources Control Board is the
only viable alternative for it to proceed with a snow naki ng
system

Ki r kwood needs a naxi num anmount of 500 acre-feet for
200 acres of ski trails.

One fact which | want to nmake clear at the onset is
the difference, which is a narked difference, between snow
maki ng and many of the other proposed water uses. First,
the vol une does not increase regularly over tine to a
relatively fixed maxi mum The need fluctuates perpetually
with the weather and, in fact, the need is driven not solely
by dry year versus normal year versus wet year, but by dry
fall periods.

For exanple, the year nmay be normal or wet, but if
the fall is dry, there will be a need for water for snow
maki ng in order to open the ski area in a tinely nmanner.

The nost useful figure, therefore, when you | ook at



the Kirkwood applications is not the maxi num of 500.

Ki r kwood needs the maxi mum of 500, but the npbst useful
figure is the average of 250 acre-feet. That average is set
forth and the schedul e which is expected to be used is in
detail in the Final EIR for the project.

The second uni que feature of this snow nmaking use is
that it is virtually nonconsunptive. Approximtely 94
percent of the water which Kirkwod woul d divert and use
wWill return to the systemfor reuse by others downstream
This, in fact, is a renarkable benefit in a very conpetitive
situation for water. The sane supply of water can be put to
use for snow maki ng and then be reused nultiple tines
downst r eam

This use of water for snow naking woul d generate
substantial benefits which are vitally inportant as the
testimony will show to the County and the area of origin
whi ch generates this water.

On average, only about 15 acre-feet of water will be
used for snow nmaeki ng consunptively.

In spite of this very small volune and the benefits
which are relying upon its use, Kirkwood's applications have
been nuch nore difficult to pursue because of the dispute
over the EIl Dorado applications. As a result, Kirkwod has
prepared for the Board a nore in-depth case than, frankly,
probably woul d have been required under other circunstances.

This anal ysis shows that virtually all of the tine
Ki r kwood' s di versions can be acconplished with no injury to
any ot her water user.

Now, | say that without regard to the | egal debate
over who has prior rights. | say that because it's
i mportant to understand that this use can proceed w thout
any physical injury to any other users. Again, it is unique
inthis respect. At worst, the injury would be de mnins

Snow maki ng use is, therefore, renmarkably conpatible
with the other existing uses on the system W believe that
the evidence will denponstrate this no inmpact or at worst, de
mnims inmpact, and the evidence will al so show how val uabl e
this water use is to the Kirkwod Associ ates as a conmpany to
the ski area, the recreational users and to the community as
well as to the Counties of Al pine and Anador.

Wth that, | would like to turn for a nonent to a few
housekeeping items. We would like to provide the Board with
an update regardi ng Kirkwod's settl enment di scussions before
we proceed with our witnesses, and with your permi ssion, |
would Iike to introduce sone evidence on this topic.

First of all, Kirkwood has reached settlenent with E
Dorado Irrigation District and the El Dorado County Water
Agency, as you heard earlier in this proceeding. Last week
M. Alcott testified, | think it was on redirect, regarding
the nature of that settlenent, and while | am sure that
testimony was a good-faith effort to describe the
settlenent, there were a few variations

Therefore, we are going to ask that the Board rely on
t he docunents that are now being subnmitted to characterize
that settlement.

| have two exhibits here. One is Kirkwood Exhibit
16, which reflects the settlement which Kirkwod has reached



with the Sacramento Municipal Wility District. | am

going to distribute those now Kirkwood Exhibit 17 reflects
the settlement agreement with the El Dorado Irrigation
District and El Dorado County Water Agency.

Al of the details have been finalized and | think we
are in agreenent. | amgoing to give to you, M. Tayl or
the original, which is addressed to Walt Pettit.

| would also like to note that we have one w t ness
whose nane is Doranna Gettig. Her testinony is Kirkwood
Exhibit 8, and | have replacenent copi es because she is
testifying in lieu of Marilyn MKenzie. W provided notice

to the participants and to the Board staff earlier. | just
want to nake sure that everyone has these replacenent
copi es.

There should not be any prejudice to any participants
because, in fact, Ms. Gettig will be testifying to
virtually the sane testinony as Ms. MKenzie was submitting.
The only difference is that the ampunt of tax revenue which
the Kirkwood ski area generates for Al pine County is, in
fact, 20 percent to the County's tax incone rather than the
10 percent originally reported.

So, | amgoing to make avail abl e these repl acenent
copies to make sure everyone has the right version

Pl ease note that Exhibit 8-C has been omitted.

MR. TAYLOR. Wen you say 8-Cis going to be omtted
you nmean you do not intend to introduce it or use the one
you previously subnmitted?

M5. LENNIHAN: | do not intend to introduce it.

And finally, we have an errata sheet which is just
typographical errors which I will nmake avail abl e.

Wth that, unless there are questions, M. Stubchaer

or staff, | would like to proceed with our witnesses.

MR. STUBCHAER: Any questions? All right, please
proceed.

M5. LENNIHAN: The first panel that we are going to
call is witnesses Ti m Cohee, Penn Tirschman and Joseph

Broadhurst. Their testinony is Kirkwood 1, 1-A 2, 2-A 2-
B, 3 and 3-A

MR. STUBCHAER: Have all your w tnesses taken the
pl edge?

M5. LENNIHAN:  That is true of this panel. |In fact,
we will probably need to administer the pledge for
subsequent panels.

DI RECT EXAM NATI ON

by MS. LENNI HAN

Q M. Cohee, would you pl ease state your name and
busi ness address.

MR COHEE: A Tinmothy M Cohee. M address is P. O
Box 1, Kirkwood, California, 95646.

Q M. Cohee, are Exhibits KW1 and the attachnent, KW
1-A, which contains your qualifications, true and correct
copi es?

A Yes.

Q Woul d you pl ease describe for us your experience with
snow nmaeki ng prior to joining the Kirkwood ski area?

A Yes. M ski background dates back to the md-

seventies, 22 or 23 years now, and | started the managemnent



busi ness back in about 1979, and have spent from 1979

t hrough 1993, approximtely 14 years or so, at some of the
| arger, nore distinguished resorts in North America that are
al so the | eadi ng snow naking resorts in North Anerica.

Q Ki rkwood has asked that the Water Board issue permts
to allow Kirkwood to divert, store and use water for snow
maki ng. Can you expl ain why Kirkwod needs a snow maki ng
syst enf?

A The sky business over the past probably about ten
years or sO as a recreational activity in this country and
in the world has changed dramatically. Wat has changed
nost dramatically about the business is that there are
virtually no major resorts left, certainly not in North
Anerica, that rely exclusively on natural snow.

Anybody who has enjoyed skiing over their life or has
been involved with the ski business at all, knows that the
fluctuations of a ski business are dramatic and probably
t hat becane even far nore evident by about the mddle
ei ghties when we were hit with a series of |ow snow years,
and at that tine, nost of the nmajor resorts in the U S. And Canada
noved to producing snow to even out the highs and | ows.

The biggest effect that snow making has is early season
and probably there is no nore dramatic exanple of how dramatic
it is than to take a | ook at our resort, Kirkwood, where if
you take just the last 12 years or so of our operation, if
you take the 6 years where we received snow early enough to
be open and operating, and you take the 6 years when we were
not, when we were late or that we did not have very nuch
snow, the difference is approximately 90,000 visitors in the
6 years that we did and 30,000 visitors in the years we did
not, and | can tell you that anybody who would be sitting
here operating a ski resort today, that the margin of profit
built into our business is nowhere near that high.

So, to nake a long story short on the nunbers, if
you're noving into January after a Novenber and Decenber
that mirrors those first |ow six years, you are pretty nuch
out of business for the year. Your hopes of show ng any
profit at all are zero.

Q M. Cohee, is it true then that a snow naking system
whi ch woul d be supported by these water rights is essential
for the survival of the Kirkwood ski area?

A Yes. As Ms. Lenni han nentioned a few mi nutes ago,
the drama of |ack of snow making cane to its height here a
few years ago, and after a series of very tough years, the
conpany just about a year ago, approxinmately a year ago, 11
nonths or a year ago, filed and conpl eted a consensua
Chapter 11 with a restructuring begi nning January of this
year with a whol e new ownership structure after a [awsuit of
several mllion dollars with existing owners.

It is certainly clear to us and the ownership group
that the continued operation of the resort is virtually
i mpossi bl e wi t hout snow maki ng. The risks of a year |ike
'91, or a '92 or an '87 are so great that the | osses exceed
by a very wide nargin any hopes of profitability and,

t herefore, what the snow maki ng does is |end support to the
Novenber and Decenber nonths which are so critical, | guess
you woul d say, to getting out the bl ocks in our business, in



the skiing. The nmonentumis a huge issue.

One of the other significant nunmbers that | think
speaks to how dramatic and how critical the situation is, is
when you once again | ook at those top six years representing
1983 to 1995, the difference in ski visitation is a
di fference of 135,000 people a year on average of the big
years versus the snmall years, and once again, the small
nunbers are so dramatically low that they elininate any
chance of survival in those years.

One cannot really | ook at averages in the ski
busi ness. Unfortunately, the highs are not hi gh enough, not
so high that they cover the Iows, so one really needs to
| ook at things nbre on a year-to-year basis, which is what
happened to Kirkwood, that the good years have been okay but
the bad years have been so bad that they have forced the
conpany into the position that we were in less than 12
nont hs ago.

DI RECT EXAM NATI ON
by MS. LENNI HAN

Q Ms. Tirschman, will you state your nane for the
record

M5. TIRSCHVAN. A Penny Tirschman.
Q Is Exhibit KW2 and the attachment thereto true and

correct copies of your testinony and qualifications?
A Yes, they are.

Q Can you descri be what your role is at Kirkwood?
A | am Project Manager for Kirkwood and in that
position | amresponsible for numerous projects within the
vall ey, on the nmountain and the private lands. | see those
proj ects through planning, permtting and inpl enentation

I am al so Kirkwood's governnmental |iaison, which

means that | handl e our permitting issues which can be quite
conpl ex given the fact that we are operating under a speci al
ease pernmit fromthe Forest Service and are al so | ocated
within three separate Counties, Al pine, EIl Dorado and
Amador .

Q Ms. Tirschman, can you sumarize the testinony that
you provided in witing to the Board?
A Yes, | can

| would like to start by referencing back to Ti mthat
the reason it was deci ded we needed to apply for water
rights for snow maki ng was so that the conpany coul d
survive, not succeed but survive, and survival meant not
just surviving for the conpany, but survival for the
conmunity of which we are a part.

The Public Utility District which services us with
wat er and sewer facilities is heavily dependent upon
Ki r kwood Associates for its revenues. Kirkwood is 44
percent of the district's annual netered water and sewer
revenues, and so, therefore, if the conpany is to fail, a
good portion of the comunity will be affected al so.

The reason we chose 500 acre-feet and the reason we
feel we need 500 acre-feet of water to make snow i s because we
feel froma snow naki ng standpoint we need to be able to
make snow on 200 acres of skiing terrain. Five hundred
acre-feet of water translates to 2-1/2 feet of water per
acre of skiing terrain, which basically translates into 5



feet of artificial snow

| wanted to nove to an enlarged copy of Exhibit 2-B
This map is, like | said, an enlarged copy of Exhibit 2-B
and it denonstrates what our project is.

What our project is proposed to be is Caples Lake is
| ocated up here.

MR. STUBCHAER: There is going to be a witten
record, so up here neans near the top of the map.

A Near the top of the map. Caples Lake is located to

t he upper right-hand corner of the nmap. Qur proposal is to
pl ace a subnerged intake in that |ake and then through
buried pipeline bring it around the spillway outside the
Caltrans H ghway 88 right-of-way al ong Forest Service |ands
and into the private property of the boundary of Kirkwood,
which is shown by the black line. That route will follow
the east side of the valley wthin subdivisions that have
al ready been built and there are easenents avail abl e.

That pipeline follows the east side of the valley to
the south end of the valley where it will then go either
into the air/water distribution systemfor the snow naking
plant or will go up to an excavated pit-type reservoir that
we propose to construct near the top of our nountain.

In red | have highlighted the ski trails which we are
proposing to nake snow on. Those trails are a nixture of
begi nning, internedi ate and expert skiing terrain, so we can
of fer the product that the skiing public denands.

| would like to add that Kirkwod, as Martha nade
reference to, tried to drill several wells in various spots,
one of them being within the valley proper, another being on
Forest Service land, to try to generate groundwater in order
to make snow, and those were unsuccessful

One of the wells virtually had no water, less than
one gallon per mnute. The other well is producing
approxi nately 40 gallons per mnute, but does not neet State
drinki ng water requirenents.

So, it's becone apparent to us that the water out of
Capl es Lake is really our only avail able source of water and
is in near proximty to Kirkwod, so it is a |logical source.
Q Ms. Tirschman, have you reviewed the updated State
Water Plan as it relates to Kirkwood's proposed snow nmaki ng
use?

A Yes, | have, and it's ny feeling that in review ng
that, that Kirkwood and its snow nmaking use is a use that is
suggested as a beneficial use under the State Water Plan in
that it is a water-based recreational use.

Q Ms. Tirschman, has Kirkwood withdrawn its protest to
the EI Dorado applications?
A Yes, we have reached an agreenment with El Dorado

County and EID in which it has been agreed that if and when
EID or El Dorado County takes over ownership of Project 184,
that they will reserve 500 acre-feet of water for diversion
pursuant to any pernmits that may be issued by this Board.
DI RECT EXAM NATI ON
by MS. LENNI HAN
Q M. Broadhurst, you have taken the pl edge; have you
not ?

MR. BROADHURST: A Yes, | have.



WIIl you please state your nane for the record

My nane is Joseph Broadhurst.

Are Exhibits KW3 and KW 3-A true and correct copies
your testinony and qualifications?

Yes, they are.

Wl you describe your role at Kirkwood ski area and
sumari ze your testinmony?
A Yes. | amthe Vice President and Director of the
nountai n operations. Basically | operate all the outdoor
activities that have anything to do wth skiing,
approxi mately seven work centers and upwards of 250
enpl oyees who operate the ski area.

| have been involved in this business for 23 years at
Ki rkwood, so | have operated the ski area in sone nanner in
every one of the seasons, and opening the ski area every
year is the nost critical tine.

W provide enploynent to upwards of 500 for the total
ski area every year, and if we do open without an adequate
snow cover to continue in operation, then these people face
a layoff and we are severely di sadvantaged i n reopeni ng and
continuing to operate.

So that speaks to the fact that we really do need a
snow maki ng systemin order to have a consistent season
every year.

In nost years, the snow nmaki ng system woul d provide
enough snow to open for Thanksgiving. That would be the
goal every year. This would usually be acconplished by
suppl enenting natural snow, but there would be sone
years when artificial snow would be the only surface upon
whi ch we woul d be able to operate.

The Kirkwood area is |ocated at 7800 feet of
altitude. It generally has cold tenperatures and dry
tenmperatures whi ch are conducive to making snow, so that it
is a viable location for a snow nmaki ng system

There's two ways of nmaeking snow. The first is an
air/water system which m xes highly conpressed air and high
vol umes of water. This is very effective and it can produce
a large anpbunt of snow if the tenperatures and hunidity are
appropri ate.

The second nmethod is called airless, somewhat of a
m snoner in that it doesn't use conpressed air, but the air
is provided by a fan and hel ps nucleate the water. The
wat er goes out into the air and is atonized, nucl eates and
freezes and falls to the ground as snow.

The second system the airless, is nore quiet and
woul d be applied in and around residential areas to provide
a quieter system The system would be designed to punp
3,000 gallons per mnute at nmaxi mum capacity and that would
be dictated, of course, by weather conditions, everything
fromw nd, time of day, what trails were open and operating,
and of course, tenperature and hum dity.

And in order to provide flexibility it may be
necessary to have a small storage reservoir on the nountain
that woul d have a maxi num capacity of six acre-feet. It
woul d be a pit-type reservoir, and at tinmes we would draw
water fromthat in order to take advantage of particularly
favorabl e conditions and not to have to increase the draw

O>20>0



fromthe | ake.

It woul d al so provide sone cushion if there was a
break in the pipeline or some mechanical problemw th the
punps from Capl es Lake.

In Cctober of every year, it would be a nmanagenent
deci si on on when to start snow maki ng operations with the
goal of getting open by Thanksgiving, and in nost years, nid
to | ate Decenber woul d end the snow meki ng system for the
year with the arrival of the usual Sierra storns.

Sone years the snow naki ng system nmay not be operated
at all. For exanple, |last year we probably woul d have nade
snow for four nights and only then because we didn't know
what was coning around the corner, but in a year like 1990
or 1991, we woul d have operated a snow nmaki ng system for
every night from Novenber through February. In every
favorabl e wi ndow that we had during that tine we would have
operated and we woul d have used the full 500 acre-feet on a
year |ike that.

Q M. Broadhurst, you nmentioned that this would be a
pit-type reservoir that would be up on the mountain. Ws
the capacity of that 62 acre-feet?

A No, a nmaxi mum of 6 acre-feet, | think
M5. TIRSCHVAN. Sixty-two acre-feet.
Q I think we need to correct that for the record. So

the capacity is 62 acre-feet; is that correct?
A Yes.

M5. LENNI HAN:  Thank you.

I would now of fer these witnesses for cross-
exami nati on.

MR. STUBCHAER: All right. Who w shes to cross-
exam ne this panel ?

MR BAIOCCH : M. Chairman, | had indicated earlier
that | wanted to cross-exanine the wtnesses. W do not
want to cross-exanine the witnesses at this tine.

MR STUBCHAER: Al right.

M. Moss.

CROSS- EXAM NATI ON

by MR MOSS:

Q Just a coupl e of questions and any nenber of the
panel can answer.

Are you aware of P&E s FERC |icense and ownership of
Capl es Lake?

M5. TIRSCHVAN. A Yes, we are.

Q And you acknow edge that for you to be able to

install the punps and other facilities that you seek here,
you will have to reach agreenment with Pacific Gas & Electric
Conpany?

M5. LENNI HAN:  Objection. That asks for a | ega
concl usi on.

MR MOSS: | think the witnesses can answer.

MR. STUBCHAER: | would say answer to the best of
your ability.

A We understand that FERC does have some requirenents
on the project, however, | amnot specifically aware to what
extent we will need to receive approval from FERC

MR MOSS: Q And in your evaluation of the diversion
of water fromthe |ake, did you attenpt to quantify what



potential |osses by time could occur to the |icensee of
Project 184?

M5. LENNI HAN:  Cbj ection. W do have a subsequent
wi tness who is a hydrol ogi st who woul d be nore appropriate
for that question.

MR MOSS: | will hold that.
Q Lastly, do you acknow edge that, in fact, you are
presently in negotiation and will seek to, in fact, reach
agreenent with PGE to allow the diversion of water from
Capl es Lake?

MR. COHEE: A Yes.

MR. MOSS: Thank you.

MR STUBCHAER: M. Turner

MR TURNER M. Stubchaer, | think Ms. Lennihan's
hydr ol ogi st being available later to tal k about the inpacts
of the settlenent agreenment woul d answer the questions
have. | will withhold on nmy cross-exam nation until that
particular witness is avail able.

MR. STUBCHAER: Does staff have any questions?
EXAMI NATI ON
by MR, TAYLOR
Q I only have a couple of questions to try to clear up
a di screpancy between the exhibit which is KW2-B, from
which Ms. Tirschnan spoke and the one that is provided in
our package of reduced exhibits. There are one or two
differences in that exhibit and the one that was submtted
to the Board and the parti es.

One, there is an indication on the |arge bl ow up that
there are solid red lines which reflect ski runs, that those
lines do not appear in our black and white.

VWhat | would like, Ms. Tirschman, is do those |lines
generally coincide with the black lines in the reduced
exhi bit which indicates snow rmaki ng pipelines?

M5. TIRSCHVAN. A Yes, they do. The red lines
nmerely highlighted the trails on which snow naki ng woul d
occur. The pipelines are |located next to and right on
t hose.

Q Is there any other difference between your
enl argenent and the reduced exhi bit which should be noted
for the record?
A Not that | am aware of.
MR. TAYLOR  Thank you.
MR. STUBCHAER: M. Canaday.
EXAMI NATI ON
by MR. CANADAY:
Q This is for any nenber of the panel

Is the diversion from Capl es Lake and the diversion
works, is that going to be jointly held by Kirkwod Public
Uility District?

M5. TIRSCHVWAN. A That is not decided yet.

Q You are prepared to go ahead with the project in any
case?
A Yes, we are

MR. STUBCHAER: Any redirect?

M5. LENNI HAN:  No, thank you

MR. STUBCHAER: Thank you

M5. LENNI HAN:  Qur second panel is Charles Sinpson,



Di ane Moore and Bob Wagner
MR. STUBCHAER: You said we need to administer the
pl edge?
MS. LENNI HAN:  Yes.
(Thereupon Charl es Sinpson, Diane Mdore and Robert
Wagner were admnini stered the pledge.)
DI RECT EXAM NATI ON
by MS. LENNI HAN:
Q M. Sinmpson, | would Iike to start with you. Wuld
you pl ease state your nane for the record
MR SIMPSON. A M nane is Charles Sinpson.
Q Are Exhibits KW4 and the attachnents thereto, KW4-A
through 4-C, true and correct copies of your testinony and
qualifications?

A Yes, they are.

Q M. Sinpson, will you describe what your role was in
eval uation of the Kirkwod snow maki ng project?

A Yes. | was retained, or ny firm Sinmpson

Envi ronmental was retai ned by the County of Alpine to
prepare CEQA and NEPA environnental conpliance docunents for
the Kirkwood water rights and snow naki ng projects.

Among ot her things, we prepared the Draft EIR and the
Final EIR and findings for consideration by the Al pine
County Pl anni ng Commi ssi on

In conjunction with this work, we were responsible
for coordinating with the various agenci es responsible for
resources affected by the project.

M5. LENNI HAN:  Thank you.

M. Stubchaer, | would like to note that the only
protests to the Kirkwood application and petition for
partial assignnent were filed by the El Dorado agenci es.
Those protests have now been wi thdrawn and, therefore, since
neither the Departnent of Fish and Game nor any ot her
resource agenci es, nor any environnental groups or interests
have filed protests, | would like to sinply nake M. Sinpson
avai l abl e for cross-exam nation and ask himto state just a
few sentences about the environnmental review to expedite the
heari ng.

MR STUBCHAER: Fi ne.

M5. LENNI HAN: M. Sinpson.
A Well, in brief, we were responsible for preparation
of an EIR under CEQA which also served as a NEPA docunent.
The EIR was exhaustive. It was based on a worst-case
scenario in every respect. It enconpassed nunerous
alternatives. It considered cumulative inpacts of all the
identified potential water projects on the affected creek

There were 100 nmitigation measures identified in the
EIR and every one of those mitigation neasures was adopted
by the Al pine County Planning Conm ssion in their approva
of the use permt for the project, and the EIR was certified
in July of this year and the approval granted by Al pine
County.

M5. LENNI HAN:  Thank you.

The next witness is Diane More.
DI RECT EXAM NATI ON
by MS. LENNI HAN
Q Ms. Moore, would you state your nane for the record



M5. MOORE: A M nane is D ane Moore.

Q Is Exhibit KW5 and the qualifications attached
thereto as 5, a true and correct copy of your testinony and
qualifications?

A Yes, it is.

Q Ms. Moore, would you briefly describe your role in
eval uation of the snow maki ng project for which Kirkwood
proposes to use water?

A | was responsible for the Biological Resources

Anal ysis in the FEIR and that invol ved scopi ng and agency
consultation, including a lot of consultation with the
Forest Service; devel opment of study plans; coordinating the
data collection; identifying potential inpacts resulting
fromconstruction and operation of the proposed project;
anal yzi ng these inpacts and then for potentially significant
i npacts devel oping mitigation nmeasures to reduce these
impacts to a less than significant |evel.

Q As with M. Sinpson, given that the only protest
based on environnmental grounds has been entirely w thdrawn,
I amgoing to ask Ms. Moore to sumuari ze her testinony very
briefly, and again, nmake her available for cross-
exam nat i on.

Ms. Mboore.

A The biol ogical analysis in the EIR consisted of a
resource inventory and an inpact assessnent, and then
devel opnent of mtigation neasures as necessary.

The resource inventory involved review of the
existing information. A lot of this was provided by the
Forest Service, and then field surveys. W did extensive
bot ani cal surveys searching for sensitive plants,
inventoried trees within the proposed project area, and
conduct ed surveys for sensitive wildlife species, Forest
Service protocol surveys for species such as the great gray
owl and northern groshawk.

In the inpact assessnent we | ooked at both
construction inpacts which we call footprinting inpacts;
that is, direct area where the project facilities wuld be
put and quantified how nmany plants woul d be taken out, how
many trees would be | ost.

We al so | ooked at operation inpacts and this invol ved
| ooki ng at changes in | ake |levels, increased ambunt of snow
on ski trails and changes in flow patterns, and how t hose
changes in the physical environment woul d affect biologica
resources. In all cases they were found to be I ess than
significant, and in a few cases we had to bring themto the
| ess-than-significant level with mtigation neasures.

Overall from a biol ogical perspective, it's a pretty
good project. There are a few nmechanisnms for potenti al
i mpacts and agencies with jurisdiction over the biologica
resources such as the Fish and Wldlife Service and Fish and
Gane were pretty conplinmentary about the EIR  Fish and
Gane, in their conrent letter on the Draft EIR, concluded
that the EIRis a well done conprehensive docunent.

M5. LENNI HAN:  Thank you, Ms. Moore.

DI RECT EXAM NATI ON
by MS. LENNI HAN
Q M. Wagner, would you pl ease state your nane for the



record
MR WAGNER: A Robert C. \Wagner.

Q M. Wagner, will you describe what your role is, what
you have done, briefly, with regard to the Kirkwood project?
A Yes. My nain role in the project was to performa

hydrol ogi ¢ analysis in support of the applications before
the Board on the Caples Creek watershed and Capl es Lake.

Q Woul d you just briefly summari ze your testinony for
the record.
A Yes. | guess the best place for ne to start, and

want to go through this fairly briefly -- there are probably
five items | would like to discuss, the first being a brief
project overview, and then | think we want to talk briefly
about the consunptive-use aspects of the snow naking, the
return fl ow aspect of the snow naking project, the

di scussi on about the study that we have done for Capl es
Lake, and then briefly about unappropriated water

There are three water right applications before the
Board. They are requesting a conbined anount of about 500
acre-feet. Kirkwood requested a year-round di versi on season
under State-filed Application 5645, and at a mininum |
thi nk, Kirkwood's need for the water rights project, a
di versi on season from Novenber 1 to June 30.

As we have said, the project is to divert a maxi num
of 500 acre-feet to storage in Caples Lake, and then to be
wi t hdrawn from Capl es Lake to either an of fstreamreservoir
for reregulation to the snow maki ng system or directly
delivered to the snow naking system and obviously, the
purpose is to nmake snow on about 200 acres of ski trail

The consunptive-use aspect of the snow making is
interesting inthat it is relatively small conpared to other
beneficial uses of water.

W estimate on the order of about six percent.
Consunptive use of snow making is conposed of primarily two
conponents, watershed | osses which consist of evaporation
and sublimtion, and what are generally characterized as
initial |osses which are |osses that occur at the snow gun

Now, the various reports that we have revi ewed and
those that are submitted with ny testinony indicate to you
that six percent for consunptive use for snow maki ng,
approximately five and a half percent for watershed | osses
bei ng evaporation and sublimation, and approximately half a
percent for initial losses is a fairly realistic value and
m ght even be a tad bit conservative.

One of the conprehensive studies that was done that
we submitted with the testinony was consunptive use of snow
maki ng in Santa Fe, and one of the conclusions was that on
acre-foot per acre basis, the consunptive use of snow naking
was 0.053 acre-feet per acre.

Ki r kwood proposes about 200 acres of snow naking and
that would convert to roughly 10 acre-feet, and if we
consi der on average that Kirkwood will divert 250 acre-feet
per year, 6 percent of that is 15 acre-feet, so we think
that the 6 percent is probably a pretty realistic val ue.

Return flows from snow maki ng, because the
consunptive use is so small, we will divert water in the
wi nter, nake snow with it, effectively store it on the hil



inthe formof snow, it will melt in the spring with the
snowrelt and return to Caples Lake watershed. And

approxi mately 94 percent or 470 acre-feet of the 500, if we
di verted a maxi rum of 500 every year

In addition to the return flow in the snow nmaki ng
operation, there is sone el enent of streanflow i ncrease that
has likely occurred with Kirkwood' s devel opment. The
phenonenon of streanflow increases as the result of trai
clearing or logging, or vegetative clearing is well
docunent ed.

A report that | reviewed, and which is part of our
testimony, by J. D. Cheng indicates that on the order of
three to six inches of additional runoff might be expected
over natural conditions, so if we |ook at Kirkwood' s 200
acres, we mght expect anywhere from50 to 100 acre-feet of
addi ti onal runoff due to trail clearing, notw thstanding the
very small ampount of consunptive use for snow maki ng.

To kind of put all this in perspective, we undertook
the task of trying to determ ne how Kirkwood' s diversions
woul d af fect Caples Lake. Wen we were first presented with
the project, nmy initial reaction was, why was anybody at al
concerned about this, and the reason that occurred to ne was
snow making is such a small consunptive use that it didn't
seem | i ke we woul d have any inpact at all on anybody.

Ki r kwood, however, requested that we undertake a
reasonably and actually a fairly exhaustive study of Caples
Lake to determine if we would inpact anybody, and who t hat
woul d be and to what extent, and we have done that and that
study is sumarized in Tables 10, 11, 12 and 13.

We believe that the study confirned our initial
reaction that the inpacts fromKirkwood's diversions will be
very small, normally zero, and if there are any, they would
clearly be characterized as de minims.

| guess to kind of sunmarize and kind of tal k about
unappropriated water in relation to the analysis that | did,
I will try to put that in perspective here a little bit.

The inflow to Capl es Lake on an average annual basis
i s about 29,000 acre-feet. Kirkwood proposes to divert a
maxi mum of 500 and of that we woul d expect consunptive use
of about 30, and that would be if we diverted 500 every
year, which we don't expect to do, so if we | ook at nothing
other than the Caples Lake hydrol ogy, we are tal ki ng about
30 acre-feet as opposed to 29,000, and | really feel the
need to enphasi ze that because there's such a dranmatic
di sparity between those two nunbers

Anyway, that notwi thstandi ng, the analysis that we
did on the Caples Lake was predicated on a maxi mum di versi on
of 500 acre-feet every year, and what we found was that the
| ake would spill in 70 percent of the years. Historically
it's spilled in roughly 71 percent of 72 of the years.

In the non-spill years our study required that there
was no change in the published rel eases from Capl es Lake and
when we were done we still concluded that there were no
impacts, and | think it is fairly clear that Kirkwood can
di vert 500 acre-feet every year, which it is unlikely to do,
and not have an inpact on Caples Lake or downstream users.

Q M. Wagner, you testified that the study that you did



is contained in the tables which are attached to KW6-B to

your testinmony. |Is it true that Table 11 is what you cal
Case 2 or 500 acre-feet?

A Yes, we refer to it as Case 2.

Q And Case 3 assunes that Kirkwood would divert on
average 250 acre-feet per year?

A Yes, that is correct.

Q And which is the nore realistic presentation?

A I would say that the 250 acre-foot analysis nore

realistically represents what Kirkwood is likely to do, and
t he associ ated inpacts.

| would like to point out, however, that although
that's a nore realistic representation of what Kirkwood is
likely to do, in either case we found the inpacts were zero
or de mnims.

Q You al so referenced the offstreamreservoir which was
the subject of the earlier testinobny. |Is that offstream
reservoir proposed to be used for storage as well as
reregul ati on?

A Yes, | believe it is.

MS. LENNI HAN: Thank you

MR. STUBCHAER: How many parties wish to cross-
exam ne this panel ?

M. Turner, staff, M. Mss. Al right.

M5. LENNI HAN:  Just an inportant housekeeping item |
forgot to ask M. Wagner, is KW®6, 6-a and the ot her
exhibits attached as part of KW6, true and correct copies
of your testinmony and qualifications?

MR. WAGNER: Yes, they are.

MS. LENNI HAN:  Thank you

MR. STUBCHAER: All right, we will take a 12-m nute
br eak.

MR. VOLKER: M. Stubchaer, | wanted to provide
everyone as soon as we have produced themthe two rebutta
exhibits that we intend to present today. These were
generated this norning and | will distribute them now so

everyone will have them
MR. STUBCHAER: All right. W are in recess.
(Recess)

MR. STUBCHAER: The hearing will please reconvene.
Ms. Lenni han, is your panel ready for cross-
exam nation?
M5. LENNI HAN:  They are. Thank you.
MR STUBCHAER: M. Mbss.
CROSS- EXAM NATI ON
by MR MOSS:
Q Good nmorning. M. Wagner, are you the person who
deci ded that whatever the | osses night be to downstream
owners of this application that they were to be
characterized as de mnims?
MR WAGNER A Did | decide that?

Q Did you suggest it?
A No.
Q So, as far as you are aware, Ms. Lennihan's

characterization of it as de mninms is not supported by your
research?
A No, | wouldn't say that either. | think that the



i mpacts to downstreamusers, if there are any, are so
incredibly small as to defy quantification. |In nost of the
years in the data that | |ooked at, there are no inpacts to
users downstream

Q Now, would you agree with the statement, though, that
the 1 oss of 500 acre-feet to downstream users is not de
mnims.?

A | don't know whether | would agree with that or not.
| suppose | would ask in what context.

Q Well, in the context of their exercising their
potentially senior water rights.

A Wth respect to Kirkwood's project, there wouldn't be
a loss of 500 acre-feet downstreamto hol ders of prior
rights.

Q Well, if hypothetically that would occur, you would
agree it is not de mnins?

A In the context of the South Fork and the hydrol ogy of
the South Fork and the users that | am aware of, of the

wat ers of the South Fork, | amnot sure | would agree with
t hat .

The Board wrote in Decision 1587, | think, that there
was 60, 000 acre-feet of unappropriated water and there's a
comrent in that decision that 33,000 acre-feet is a
relatively insignificant anount of the total contribution of
the flow of the South Fork.

So, hypothetically, | guess to put your question in
perspective, if 33,000 acre-feet is an insignificant anount
of the annual flow of the South Fork, which | think is on
the order of 1.1 mllion, 500 acre-feet would clearly be an
i nsignificant anount.

Q But isn't that a matter of tining? | nean, there are
obviously high flows in this river, but there are other

ti mes when there are not those high fl ows where 500 acre-
feet would, in fact, be seen and would result in a |oss.

A Hypot hetically, | suppose that coul d happen on the
Sout h For k.
Q Now, in your study of Caples Lake, did you determn ne

that at any tine in the winter nonths there was avail abl e
storage for the water that is sought by this application or
room for additional storage?
A Can you repeat that one nore tine?
Q VWll, interms of the filling and spilling, or
what ever happened to the hydrol ogy of Caples Lake, was there
on average a whole there for 500 new acre-feet to be
appropri at ed?
A The hydrol ogy of Capl es Lake, based on the assunption
that Kirkwood diverts 500 acre-feet every year, which is a
very conservative assunption, we found that the |ake would
spill in 70 percent of the years. In the non-spill years,
the analysis that we did assuned that whatever the published
rel eases were in that year or nmonth, or whatever, that those
rel eases woul d be maintai ned whol e, neaning that the
operations of the |ake would have rel eased the same anopunt
of water that they did whether Kirkwod was there or not.
The significance of that is that in 95 percent of the
years, | think, there was sufficient water remaining in
storage to accommodat e Kirkwood and not disrupt that



hydr ol ogi ¢ bal ance that devel oped or fell out of the 58
years of record that we | ooked at.

So, with that in mnd, I wuld say the answer to your
guestion is yes.
Q Are you seeking water by direct diversion of surplus
water; is that the case?
A No, Kirkwood seeks water by direct diversion and

operationally there are tinmes when the change in storage in
Capl es Lake and the inflow to Caples Lake is such that there
is water available for diversion to snow naking by direct
di version, but Kirkwood's application al so seeks storage, as
you know, and | think that the hydrologic record is such
that there is water that Kirkwod can divert to its snow
maki ng seasons from storage in Caples Lake.
Q Wel |, again, not to belabor the point, it's P&RE' s
position that it is the |licensed owner of all storage in
Capl es Lake and that you are, in essence, seeking to store
water in a reservoir that has no additional capacity.

Woul d you agree with that?

M5. LENNI HAN:  Objection. That asks for a | ega
concl usi on.

MR STUBCHAER: | will permt the answer to the
extent you can answer. An expert in hydrol ogy has sone
know edge.
A Not wi t hst andi ng | egal inplications as to whose rights
are senior or otherw se, or whatever |egal argunents there
may be, that Kirkwood might obtain a senior position against
those rights, | think hydrologically the record is such that
there is sufficient unused, let's call themforegone
rel eases, in Caples Lake on an annual basis to accombdate
Ki r kwood' s di versi ons.

MR MOSS: Q Movi ng on, would it seemto you
that Kirkwood is much nore likely to divert the nmaxi mum or
closer to the maxi mumin those years that could be
characterized as dry years or critically dry years?
Basically they want the water; don't they, when there isn't
snow, not when there is a lot of water flow ng around
ever ywher e?

A That's kind of an interesting question because
Ki r kwood wants to make snow before we know whether it is a
critically dry year or not. W won't know that until the
spring and the timng of precipitation is far nore inportant
to Kirkwood in regard to its demand for snow naking than the
total anmount of precipitation in any given year
Q So, that it's a potential, though, depending on that
unknown, that the inpact could, in fact, be significant
because we might well be dealing with years where there
isn't spill?

M5. LENNI HAN:  Cbjection. Can you describe in your

guesti on what you nean by significant? | am not sure what
you mean
MR MOSS: | attenpted to elicit fromthe w tness the

general understanding that a | oss of 500 acre-feet was of
sonme significance to a downstream water-right hol der, so
mean, if you accept that as a hypothetical, | would ask
whet her in dry years, if, in fact, that amount could be

| ost.



MR. STUBCHAER: In your question | wasn't clear
whet her you were tal king about the consunptive-use |oss of
t he amount of diversion as a |loss to the downstream wat er -

ri ght hol der.

MR MOSS: M. Stubchaer, | amgoing to have a few
qguestions relating to consunptive use. At this point, | am
assuming that if the water is, in fact, diverted it is a
loss and | will try to --

MR. STUBCHAER: That is a hypothetical so the w tness
i s supposed to answer in that context.

MR MOSS: Q VYes, assuming that the water diverted
does not return either in tine or it cannot be diverted --
as an exanple, since Caples Creek flows in below the dam it
may not be captured in the dam it nmay cone at a tinme when
the diversion is fully taken by natural flow and the water
is not available. | mean, | think there are a nunber of
hypot heti cal s here that you could envision in which the
water would, in fact, be |ost.

M5. LENNIHAN: | would like to object because there
is apparently an assunption of facts that aren't in the
record at this point. Perhaps you could rephrase your
guestion to get the response you are interested in w thout
assum ng those facts, and al so, your earlier coments
characterized testimony in a way that isn't accurate, so we
will let the record stand on that response

MR. STUBCHAER: Coul d you rephrase your question?

MR MOSS: Q Is it not true that, in fact, when the
man- made snow nelts, assuming that it flows into Caples
Creek, that it bypasses storage in Caples Lake?

A The snowrelt returns bel ow Caples Lake Dam that is
correct.

Q And in your studies, have you | ooked at the question
of whether at the tine it returns the diversion to El Dorado
Canal of approximately 156 second-feet -- is that available
to capture that water, or is it likely to spill past the El
Dor ado di versi on?

A The answer to your question really cones in two

parts. The first part of the answer is yes, during the
times, and | won't say all of them but nobst of the tine
that water returns to Caples Creek, water would |ikely spil
past the El Dorado di version dam

The ot her side of that answer, however, is that the
vol urme of inflowto Caples Lake is so great even in | owfl ow
years, that it replaces the diversions, or what is called
the withdrawal s from storage the previous winter for snow
maki ng in the anount, whatever Kirkwood takes out, and ny
assunption is 500 acre-feet every year. And regardl ess of
whet her Capl es Lake spills or not, that water still returns
to Caples Lake in the formof inflowto the |ake, and 470
acre-feet of those withdrawals fromthe previ ous w nter
return to Caples Creek in the formof snowrelt, so the
actual change is 30 acre-feet.

MR. MOSS: Thank you.

MR. STUBCHAER: M. Turner

MR. TURNER: Thank you, M. Stubchaer
CROSS- EXAM NATI ON
by MR TURNER



Q M. Wagner, are you famliar with the settl ement
agreenment that has apparently recently been entered into
with El Dorado County Water Agency and El Dorado Irrigation
District in connection with your Kirkwood Associ at es
applications for the permt to divert this 500 acre-feet
from Capl es?

MR WAGNER: A | amaware that there had been

negotiations. | amnot aware of the details of those
settl enents.
Q Now, Ms. Lenni han stated in her opening statenent

that there had been, maybe it was Ms. Tirschman, but it was
stated earlier that one of the elenments of the settlenent
was there was a conmitnment by El Dorado County Water Agency
and El Dorado Irrigation District to assure or to reserve,
let's say, 500 acre-feet of water in Caples Lake for

di version by Kirkwod Associ at es.

Now, have you or do you know if anybody el se for
Ki r kwood Associ at es has anal yzed how t hat change in
operation would inpact the quantities of water that will be
flowi ng downstream for the operati on of Caples Lake itself?
A | woul d not expect there to be any change in ny
anal ysis. M conclusion in, say, knowi ng now that there is
a recognition that Kirkwood mght take up to 500 acre-feet
from Capl es Lake for snow maki ng and that the operator of
Capl es Lake woul d recogni ze that they mght do this, and the
reason | say that is the study that | did was done without
regard to such reservation or without regard to that
recognition.

In other words, | |ooked at the hydrol ogic records
and assuned Kirkwood woul d take 500 every year and then drew
the conclusions that | have testified to that there woul dn't
be a change in the flow regi ne bel ow Capl es Dam that will
have any effect on prior right hol ders.

Q Let me see if | understand that. Are you telling ne
even without a conmtnent to reserve the water in storage
in Caples Lake for Kirkwood Associates, that if Kirkwood
does, in fact, divert 500 acre-feet from Capl es Lake every
year, that that is not going to in any way affect or nodify
the normal operation of Caples Lake?

A On an average annual basis, in a normal sense, no, it
shoul d not.
Q You had stated earlier, | believe, in response to one

of M. Mss's questions and | have a note where you said in
97 percent of the years that sufficient storage renmined in
Capl es to cover the 500 acre-feet that would be diverted by
Ki r kwood Associ ates; is that correct?

A No, 95 percent of the years.

Q Ni nety-five percent of the years?

A Yes. It might be 97. | would suspect 95.

Q In that renmining percentage, the 3 percent or the 5

percent, in those years, would there, in fact, be a
reduction in the anbunt of storage in Caples Lake resulting
fromthe 500 acre-foot diversion?

A No, that would include the 500 acre-foot diversion
havi ng al ready been nade.
Q And in the other 95 percent of the years, there would

have been what, nore in storage?



A Yes. \Whatever nmnagenment schene or criterion was
used to operate Caples Lake since its inception, assum ng
that it exists now, has accounted for all the denands that
existed at the tine that the managenent criteria was in

pl ace. The reason that | think we can nmake that concl usion
i s because of the extrenely |arge volunme of inflow that
Capl es Lake receives on an annual basis. They receive 55

i nches of precipitation annually, which is sonmething on the
order of 400 inches of snow. Even in |owflow years, the
inflowto Caples Lake is relatively high and I nean
relatively high conpared to what Kirkwood proposes to do,
and what ever the downstream denands are on water from Capl es
Lake.

So, in operating the reservoir fromyear to year
there is generally sufficient carryover storage, or what |
characterize as foregone rel eases to account for whatever
Ki r kwood mi ght have done had they existed since 1935, or
begi nni ng next year or the year after, or whenever.

MR. TURNER: | would have no further questions.

MR STUBCHAER: Staff.

EXAMI NATI ON

by MR LAVENDA:

Q What is the normal outflow from Ki rkwood Meadows
contribution fromthe runoff? |Is that quantified? Has it
been neasured? Did you run across this, M. Wgner, in your
hydr ol ogi ¢ eval uation? Do you know the quantity of runoff
fromthat basin under current conditions?

MR. WAGNER: A The annual average di scharge from
Capl es Lake outlet near Kirkwood is approxi mately 28,000, or
nore than 28,000 acre-feet per year. That nunber is
publ i shed.

| am not aware -- maybe -- | don't know, maybe |'m
not answering your question. Maybe |I don't know the answer
ei t her.

Q What | am seeking here is do you have sone estinate
of the amount of snowrelt that is contributed from Ki rkwood
Meadows and its environs -- won't call it a valley, it's a

basin that drains out of that area that is a contribution to
the American River drainage?

A The drai nage area of Caples Lake, of course, a large
percent age of --

Q I am not saying Caples, Kirkwood valley, Kirkwod
Meadows.

A Ki r kwood Meadows, | don't know, M. Lavenda

Q Woul d you classify the snow maki ng since you are
claim ng that roughly 70 percent, | believe, or 80 percent

of the snow returns to the system would you classify snow
maki ng as an alternate nethod of storage, albeit
unr egul at ed?

M5. LENNI HAN: I just want to note that is a very
i nteresting question. There are sonme |egal issues that are
i mbedded in that and this witness was not qualified to give
a |l egal concl usion.

Wth that caveat, | would expect M. Stubchaer's
desire that wi tnesses respond, it goes to the weight of
their answer.

MR. STUBCHAER: Wth that caveat, | will let him



respond.
A | was going to respond the way Ms. Lenni han did, that
is a very interesting observation, and | believe | even
characterized it that way, although nore perspective than
anything else. In a sense, you withdraw water froma high
nountain | ake and freeze it, and you get it back in the
spring when the snow nelts, and whet her you have left it in
the | ake and got it back or got it back fromthe nmountain, |
don't know.

In a physical reality, | guess that happens.
Q Let nme rephrase it a little bit differently. 1In the
event that there was enough precipitation after the fact
that Kirkwood were to w thdraw the 500 acre-feet and
generate snow on the nmountain such that Caples would spil
on refill, now you have an additional anmpbunt stored on the
hill in Kirkwod, of which 90 percent would be returned to
t he wat er shed.

Can this be classified, or in your opinion, would
this be classified as an alternate nethod of storage?

M5. LENNI HAN:  Sane obj ection

MR. STUBCHAER: Sane ruling. | think that's kind of
an answer.
A M. Lavenda, the comment | was going to nake is we

estinmated 94 percent as opposed to 90 percent, and you are
right, there is sone yield augnentation as a result of the
nature of the project. | don't knowif | can characterize
it that way, the way you have.
Q What | was striving for was in the event that a
downstream user m ght be considered deprived, or inmpacted by
the diversion fromCaples. |n essence, it strikes ne that
per haps water is being nade avail able, although
uncontrolled, is being nade available froman alternate
source in the sane watershed to augnent downstream suppli es,
especially those that will |ater be inpounded, that have the
capability to inpound flows that nay have been foregone in
t he previ ous season.

That was the reason for ny question

If you have any comment in that regard, feel free to

respond.
A | don't, really. | suppose there is sone watershed
yield augnentation. | don't really know.

One coment that | might nake is that | probably
shoul dn't commrent .
Q Ckay. Since the project proposes taking water out of
t he | ake and maki ng snow, and snow normal |y woul dn't occur
because there is no precipitation in the basin, in the event
that you should generate snow early and you get a warm
spel I, have you considered any inpact due to sudden fl oodi ng
earlier in the season that mght occur in that neadow? Did
your eval uation or the environmental docunent consider this
aspect ?
A M. Sinpson might be a person nore qualified to
answer that question. And before | turn the m crophone
over, you know, my sense is no, that wouldn't be, and | say
that nore out of experience in nmountain environnents and
wi th, you know, just general relative anpbunts of snowfal
that occur in the Sierra rather than fromny study.



I would think that there shouldn't be any inpacts. |
mean, it snows and it rains, and the snow nelts and you know
whet her we make snow or not isn't going to have any inpact
on that at all.

Q So, your opinion is that a concentrated |ocation of
man- made snow i n a confined basin such as Kirkwood woul d not
present any type of potential flooding of its environs in

the event you got a warm spell imrediately foll owi ng snow
maki ng?
A I woul d think not.

MR LAVENDA: Thank you
EXAMI NATI ON
by MR TAYLOR
Q M. Wagner, | think you testified that it's part of
the process of clearing the |Ianes for skiing on the sl opes
that additional runoff in the spring was a result of that
operation; is that correct?

MR. WAGNER: A Yes.

Q Is additional land clearing anticipated as a result
of installing your snow maki ng pipelines and so forth?

A | believe there are, and again, | nmight defer to M.
Sinmpson. | believe there are plans for future devel opnent
and trail clearing at Kirkwood.

Q Can soneone answer that?

MR SIMPSON:. A To ny know edge, Kirkwood has pl ans
to expand the ski trail systemin the future by nany tens of
acres.

Q Many tens, can you be nore specific?

A | may be able to. | don't have that data with ne.

Per haps sone of the other witnesses fromKirkwod can speak
to this.

Q One other question. | would like to deal with the
scenari o where Capl es Lake has been reduced to the | owest
level in the fall of the year such that, say, PGE woul d not
anticipate additional releases fromthe | ake.

Under those circunstances, is it Kirkwood' s intention
then to draw t hose | akes down sone additional amount before
you really begin to have any significant inflowto the | ake
fromfall and winter storns?

MR WAGNER. A | amnot sure | follow your question
Q There has been a great deal of concern by residents
in the area of Caples Lake that the | akes be drawn down too
| ow.

My question is, is your intention to pull the |akes
down still farther when the |akes are at their | owest
extreme? Perhaps | should ask how far woul d you anti ci pate
that the | ake | evel would be drawn in response to that?

A I think the concern over |ake levels has largely been
related to recreation opportunities in the sunmer.

The maxi mum surface area of Caples Lake is close to
8,000 acre-feet. In the wintertine, it is generally frozen
Ki rkwood' s wi t hdrawal s woul d take pl ace, obviously, in the
wi nter for snow naking; and the recreational opportunities
at Caples Lake -- | won't say they are nonexistent because
there certainly could be sone, but they are certainly
curtail ed.

The study that we did indicated that the maxi num



wat er surface change in the sumertine was well within the
limts that were indicated in Kirkwod's EIR, and so, you
know, we woul dn't expect any inpacts as a result of

Ki rkwood' s diversion on | ake |evels.

Q Let's try it a different way. Assune that there are
no natural inflows in Novenber and Decenber to the |ake.
The upstreamtributaries are dry, and Kirkwood Associ at es
punps 500 acre-feet in Novermber or Decenber, how nuch woul d

the Iake level fall if the |ake was already at its mni mum
pool in a physical sense?
A When Kirkwood begins to w thdraw water in Novenber

and Decenber, the |l ake levels are relatively high. They
normal ly reach their low point in the wintertime, in late
winter, and | didn't evaluate that. Again, the significance
of the inmpact would have to be considered in recognition of
the | ake being frozen, and | know that you are |ooking for a
nunber and | don't have one for you.

MR. TAYLOR:  Thank you.

MR. STUBCHAER: | had a question on the consunptive
use in the snow nmaki ng. Have you seen anything in the
literature that indicates a higher rate of consunptive use
from evaporation, sublimtion and things |ike that?

MR WAGNER: A Yes, there is a range in studies that
were done in Colorado and New Mexico that indicated that
slightly higher -- it's kind of interesting, M. Stubchaer
because even if you take the highest, and | don't renenber
what it was, if you take the highest rate | encountered, it
still nmakes Kirkwood's total consunptive use incredibly
smal |

The hi gher numbers of the study done in Col orado and
New Mexi co were done in different clinmatol ogica
environnents at higher elevations under different conditions
that exist in the Sierra, and the nunber of watershed
| osses, evaporation and sublimation that we found
appropriate, was based on concl usions and studies done in
the Sierra.

MR. STUBCHAER: | recall hearing many years ago a
study by the Los Angel es Department of Water and Power about
the | osses from evaporation in Oaens basin. O course,
there you had a | ot of snow on the chaparral and the
sagebrush. A lot of that snow never reached the ground.
That is a different situation than where you have cl eared
ski trails. Those numbers are rmuch hi gher for |osses.

A I would think so, and it's a little dry over there,
too, | think.

MR. STUBCHAER: What are the hi ghest val ues of
consunptive use you found in the literature not in the
Sierra?

A | don't recall offhand. Sixteen percent, | think

was the highest value that | saw for all uses, and that
nunber was part of a series of studies that were done and
there was a whole range, in fact, some of those studies show
a gain which statistically, | suppose, is an aberration

You woul dn't expect to have a gain from consunptive use of
any kind of water, but | think 16 percent.

MR. STUBCHAER: Ckay, thank you

Ms. Lenni han, do you have any redirect?



M5. LENNIHAN: | do, just briefly, to nmake sure we

have adequately answered the staff's questions.

REDI RECT EXAM NATI ON

by MS. LENNI HAN

Q VWhat | would like to do is call Penny Tirschman just
for a nonment, because she's actually the right person to
respond to the questions regarding ski trail expansion

| believe that the staff were inquiring as to whether
or not the snow nmaking was going to be on existing trails or
new trails. Wich is correct?

M5. TIRSCHVAN. A It will be on existing trails
that are presently cleared and used for skiing.

Q Does Kirkwood have plans to clear these trails?

A We do have a nountain nmaster plan that is with the
Forest Service that does show a few trail expansions. Al
that work is done in accordance with NEPA standards as
requi red by the Forest Service.

M5. LENNI HAN: Thank you.

MR. STUBCHAER: Any recross?

MR. LAVENDA: | just wanted to clarify, are the road
lines shown on that |large nap, the existing trails?

A Yes.

MR. STUBCHAER: Thank you.

Ms. Lenni han

M5. LENNIHAN: Q M. Wagner, in your testinony,
which is contained in Exhibit 6, KW6, is there a section
whi ch addresses | ake | evel s?

MR WAGNER: A Yes, there is.

Q And did you eval uate based on historic records what
woul d be the nmaxi muminpact to the |ake |evel s?

A Yes, | did.

Q Thank you.

M. Sinpson, can you respond to the question -- |
don't know whet her you can, and let us know if you don't
know, but there was a question directed to M. \Wagner
regardi ng the volune of runoff fromthe Kirkwood Creek, the
Ki r kwood Meadows wat er shed.

Do you know the answer to that question?

MR. SIMPSON: A Yes.

Q What is it?

A The answer was provided in a study of the Kirkwood
basi n hydrol ogy in the 1960s by Cul p, Wsner and Cul p, and
they projected the total runoff in Kirkwod basin of
approxi nately 5600 acre-feet per year on the average.

M5. LENNI HAN:  Thank you

MR. STUBCHAER: |I'msorry that | interrupted your
redirect.

Any recross of these witnesses? All right.

M5. LENNI HAN:  Thank you. Kirkwood Associ ates has
one final panel of witnesses to call, and | would like to do
that now, so | will ask Caneron Craik, Doranna dettig
John Voss, Richard Al paugh and Lucy Brown Reese to cone to
the witness table.

First of all, | just want to ask the panel whether
everyone has taken the pledge today? W have one wi tness
who has not.

(Thereupon the pl edge was adninistrated to the



Wi t ness.)
DI RECT EXAM NATI ON
by MS. LENNI HAN:
Q | amgoing to go in the order in which the testinony
is presented in our binders.

M. Craik, will you state your name for the record.

MR CRAIK: A M nane is Caneron Craik.

Q Is Exhibit KW7 a true and correct copy of your

testi mony?

A Yes, it is.

Q Can you tell us what your role is with Al pine County?
A I amon the Board of Supervisors and currently
serving as Chairman.

Q Woul d you pl ease summari ze your testinony regarding

t he Kirkwood snow maki ng water rights application?

A Yes. Basically, | have lived in Al pine County for

22 years as ny testinobny states. | amfairly generally
fam liar with the snow meki ng project that Kirkwood is
proposing. | think that the Board of Supervisors has taken
the position that snow nmaking is essential for Kirkwood to
survive.

Over the years we have seen trenmendous fluctuations
in the amobunt of tinme that they are open. They need the
snow nmaki ng to have a stable base, as Ms. Gettig will
testify to the actual percentages of taxes -- they put an
awful lot of tax dollars into Al pine County, which is a
very small county. W have 1200 residents.

If we | ose Kirkwood, it would have a very severe
i mpact on our county governnent.

Al pi ne County has been involved fromthe beginning in
| and use at Kirkwood. W continue to be involved, and
Ki r kwood has been a good partner to us.

Q Can you tell us if it is the County's position that
Capl es Creek water should be used in the county?
A Yes, it is. W are the county of origin and we do

feel that the water should be used in Al pine County first,
and then can go on to downstream users.
Q Thank you.

Ms. dettig, would you please state your nane for the
record

M5. GLETTIG A M nane is Doranna dettig.
Q Can you tell us whether Exhibit KW8 and the
attachments thereto are true and correct copies of your
testimony and qualifications?

A Yes, they are.
Q Woul d you pl ease sunmarize your testinony.
A Well, Alpine County is the State's smallest county

and the Federal CGovernnent owns 90 percent of our county,
whi ch just | eaves 8 percent available for our tax base and
our prosperity.

Ki r kwood ski resort contributes 20 percent of the
property taxes collected in Al pine County.

In ny witten sunmary al so there is a typographica
error where it states that figure is 10 percent, and it
shoul d be corrected to 20 percent.

Exhibit 8-B indicates the anmount of taxes collected
and the anpbunt of taxes Kirkwood paid for years '88-89



t hrough ' 94- 95,

Ki rkwood al so contributes 39 percent of a transient
occupancy tax, and Exhibit 8-D shows the figures there for
years ' 88-89 through ' 94-95.

| would have to add that Kirkwood is an inmportant and
vital contributor to Al pine County's prosperity and we need
Ki r kwood.

Q Thank you, Ms. Qdettig.
M. Al paugh, will you state your nane for the record.
MR. ALPAUGH. A M nane is Richard Al paugh.

Q M. Al paugh, is Exhibit KW9 a true and correct copy
of your testinony?

A Yes, it is.

Q Woul d you pl ease sunmarize your testinony.

A Yes, | wll.

The reason | amhere is basically to |l et you know
about a lot of small businesses that are located in Kirkwood
valley. W happen to be an eight-story condom ni um buil di ng
and ny conpany controls 12 of the condom niumunits, so
conpared to Kirkwood, we are a little guppy in the entire
pl ace up there, but Kirkwood is very very inportant to us.

In fact, we are 100 percent dependent upon their

operation. In fact, if Kirkwood does not operate during
a period, we don't operate and we don't have the cash
reserves that they have to survive down years. |If we |ose a

period of tinme to no skiers, it affects us greatly and
personally since this is how we nmake our noney and our
i ncone.

So, we, obviously, are interested in seeing snow
maki ng up there so that it will assure that we have the
ski ers which basically we cater to for business.

It also inmpacts us in the sumer business in that
nost of our guests that cone back to visit us in the sunmer
have been skiers during the winter. Because of the | ack of
opportunity to advertise on the corridor up there, we rely
upon past guests to also bring our sumrer business.

Thank you.

M5. LENNI HAN: M. Voss, would you state your nane
for the record.

MR VOSS: A M nane is John Voss.

Q Can you tell nme whether Exhibit KW11l is a true and
correct copy of your testinony?

A It is.

Q Can you sunmmarize that for the participants?

A How | ong do | have? Do | have a couple of mnutes?

MR. STUBCHAER: You have up to 15 minutes but it is
only two pages.

A Well, there were sone critical things that weren't
said. VYes, | was witing it, so |l wuld Iike to interject
t hose.

Capl es Lake Resort was conceived in the late thirties
by Ray Koenig from Carson City and he operated until the
early fifties and another fanmily, the Arosa's bought it and
they sold it to the Berglund famly in 1965, and the
Bergl unds operated it as a sunmer resort al so, and when
Ki r kwood was going to open up in the winter of '72, they
tried to winterize the resort in the sumer of '71. They



tried to underground the water lines and they tried a well,
and they put in new generators because we are a self-
contained city.

Ki r kwood opened, | think at Thanksgi ving that year
and in February the Berglunds closed up Capl es Lake Resort.
Berglund then sold the resort in the sumer of '76 to the
Kinser famly from Modesto. '76-77 was a dry year, the |ake
was down probably 30 feet. The docks were out about 100 to
200 feet out of the lake. The Kinsers tried to operate the
resort in the winter of '77-78. They finally gave it up
because there wasn't enough busi ness.

Al the pipes froze, the well went south and they had
to pump out of the |ake, et cetera, et cetera, et cetera.

Wel I, you know, | cane along in 1982, a dunb
flatlander, and | said, this looks |ike a nice place to
work, so | bought Caples Lake Resort with ny fanmily,
intending to run it and live up there.

Well, over the winter of '82-83, a hundred-year storm
sent nme back to the Bay Area to ny old job, and finally,
this Decenber | retired after nmy fanmily ran the resort for
12 years.

In the winter of '91, after about five years of
drought, we had to close the winter operation. W did run
the resort year around from'82 to '90, but the w nter of
'91 we had to close because it was about ready to break ne
and al nost broke Kirkwood, but they thankfully declined and
dug deep into their pockets.

I'"mvery aware of how Kirkwood is vital to our w nter
business. It is probably 75 percent of my business.

As far as their effect on the sumrer business, if you
| ook at Exhibit KW6-L, the |ake levels, P&E, and if you

| ook at page 12, | think this was the question you were
trying to ask, M. Taylor, to get a sinple answer to.

When | left this norning, the gage | evel was 52 feet.
The maxi mum on page 13 is 62 feet. So, Kirkwood -- and if

you | ook at page 11 and you | ook at the gage height at 52
feet, the volune of the |lake is 15,750 acre-feet. And if
you go down to 15,250 acre-feet, that's at 51.2 feet, so if
Kirkwood withdrew all their 500 acre-feet out today, it
woul d go down a foot, big deal to the business right on the
| ake and to the residents, and later in the year it would
go down approxi mately the sane, maybe a foot and a half, two
feet.

Ckay, that's it.

M5. LENNI HAN:  Thank you
Q Ms. Lucy Brown-RReese, would you pl ease state your
nane for the record.

M5. BROMN-REESE: M nane is Lucy Brown- Reese.

Q Can you tell us whether Exhibit KW14 is a true and
correct copy of your testinony?

A Yes, it is.

Q And woul d you pl ease sunmmarize that briefly for the
partici pants?

A Well, | understand | have 15 nminutes but | wll try

to be as brief as M. Voss was.
| amsitting here and | amgetting enmotional, and ny
testimony covers mainly the year '90-91, which was a very



difficult tine. M son had been in a very bad auto accident
the end of May, the last day of May, and was in a coma for
some time.

And | hired for the first year a busi ness manager and
paid hima considerabl e anobunt to put together ny business
affairs while | needed to be away a lot of the time, a great
deal of the tinme with ny son's |life-and-death circunstances
whi ch went on for about two years.

He cane out and very aptly put together a business
for me and | started on Decenber 20. He was a little
optimstic, however, and he ran up huge start-up costs, in
t he thousands, having cone froma | arge ongoi ng year-round
busi ness.

Also, we had a very full staff, and | operated for
ten days, Decenber 20 to Decenber 31. | would like to
qualify that. It says in ny testinony ny business cl osed.
After Decenmber 31, this manager who was trying so hard to
hel p nme, woul d open the business and | woul d have receipts
of $100, perhaps as rmuch as $150, not even enough to cover
ny start-up costs.

They were wonderful people that | hired who had been
so happy to get the job and had given notice in town, and
they had to go on unenployment. M receipts did not begin
again until the mracle March in which it came and the skies
fell in, and | was unable to really operate a business in
blizzards until the last part of March, and then, | again
had to lay off people. It was very difficult for them
because they had to come fromtown. | draw fromthe town
pool because | amnot able to supply housing for them as
wel | as Kirkwood does.

| used to | ook over at the | odge and think, how can
they do it because their nunbers are so nuch hi gher than
m ne. But they have never been able to conmplain and | was
able to.

So, that, in summary, is what happened. M receipts
were 25 percent of my gross. That year | had six weeks of
busi ness.

Kirkwood is intending to have people fromthe outside
conmunity cone in who are going to be in the sanme situation
| am perhaps not in a crisis situation, but that will be
drawi ng fromthe comunity, and the people who are working
who have to give a reasonable notice to their bosses and
then the jobs end there. And | never know when | amreally
able to hire. | amat the nmercy of the elenents, as all of
us are right now.

Thank you.

M5. LENNI HAN:  Thank you, Ms. Brown- Reese.

MR. STUBCHAER: Thank you.

MS. LENNI HAN:  We have one other witness who is not
avai l able until this afternoon. However, given the
stipulation that was entered into yesterday -- first, | would
like to offer these folks for cross-exanination if anyone
wants to do so

MR. STUBCHAER: Anyone wi sh to cross-exanmine this
panel ?

| see none.

M5. LENNI HAN:  Thank you.



MR STUBCHAER: Staff. Ckay.

M5. LENNIHAN: In that event, what | would like to do
is move into evidence the Kirkwood exhibits. | would like
to, again, note that the only exhibit which we will not be
noving into evidence is KW8-C. The renainder is KW1
through KW 17, and all of the attachnments to that testinony.

MR. STUBCHAER: Any objection to receiving those in
evi dence? Hearing none, they are accepted.

MS. LENNI HAN: Thank you

MR. STUBCHAER: Thank you all for com ng

M. Supervisor, | can't help but think you have one
supervisor for every 246 residents and | | ook at Los Angel es
where you have one for every two mllion. You have a nore

representative government.

MR CRAIK: W know all our constituents.

MR. STUBCHAER: That's good.

Okay, M. Sonmach, you will be next on your protest of
conpeting applications. | think we will do that after
[ unch.

MR SOVACH: That's fine.

MR. STUBCHAER: All right. M. Taylor, any coments
bef ore we take our lunch break?

MR TAYLOR  No.

MR STUBCHAER: We will take our lunch break and
reconvene at one p.m

(Noon recess)

TUESDAY, OCTOBER 31, 1995, 1:00 P. M
--000- -

MR STUBCHAER: Good afternoon. W will reconvene
t he heari ng.

Next will be the direct testinony of El Dorado
Irrigation District and El Dorado County \Water Agency in
protest to conpeting applications.

M. Somach

MR. SOMACH: Yes, M. Stubchaer, if | could perhaps
suggest a little bit different way of proceeding in terms of
order, we are concerned about naking sure that these
proceedi ngs end today, and if we could nove our order to the
very end, we may, based upon the tine, decide to act
differently than we would if we proceed now.

So, if | could request that we pass and then be



allowed to put on our -- | amnot sure we will put on
testimony, but we be allowed to do what we are going to do
at the end.

MR. STUBCHAER: As you decide later. Fine.

Pacific Gas & Electric Conpany, M. Mbss.

MR MOSS: CGood afternoon, M. Stubchaer

I am Ri chard Mbss appearing for Pacific Gas &

El ectri c Conpany.

P&E protested basically the group of subject
applications based on the fact that these all basically at
one point in tinme or another propose taking water that PGE
has both a prior vested right recognized under State |aw,
some of which historically went back to 1860, and proposed
to put it to a new use.

And secondly, because many of the applications
required for their fulfillnent inpacts on our FERC |license
Project 184, the El Dorado project.

Now, to give you kind of a sunmary of where we are
with those protests, P&E' s protest of Kirkwood Associ ates,
basically PGE is very close to agreenent with that
applicant on terns that will satisfy us and will resolve our
protest, and we anticipate, we are pretty sure that by the
end of the time period you provided for this inmedi ate
hearing, that that settlenent will take place and our
protest to Kirkwood's application will be dropped.

Now, as far as the El Dorado Irrigation District
application, | can only comment that as they are now
revised, they appear to pose little risk of injury to
Pacific Gas & Electric Conpany and its project, that it is
sinmply proposing to take water out of Folsom water that's
al ready conpl etely passed through our project and whi ch P&E
basi cally doesn't have any further claimon

As to all other applicants, our protest basically
stenms and that is we have not reached agreenent with any of
these in terns of dismssing those protests.

Now, this actually, though, leads ne to a discussion
of what PG&E believes is a significant nmistake of law in
this hearing, and that is the Board's -- what | would
characterize as a misadventure in attenpting to regulate a
condition in the operation of their FERC Iicense. And, to
us, we feel that the law is very clear and goi ng back, of
course, the first allocation in the 1940s and now rmuch nore
recently the Board's case involving Raw Creek, the U S
Suprene Court held that the Board's sole authority over
rights for a FERC-licensed project is to address, if
necessary, the question of whether the |icensee has the
necessary rights under State | aw to operate the project.

That's where it begins and ends. It doesn't extend
toward the operation of the project or its reservoirs or
anything of the kind. Basically, there is no | ega
authority that gives the Board authority to reoperate P&E' s
reservoirs as is being proposed by many of the w tnesses and
applicants to this hearing.

In our mind, the hearing has crossed a |line, which
unfortunately as we have seen, leads to a kind of slippery
sl ope because there is no better exanple of the folly of
this course as the testinony of nmany of the witnesses in the



proceedi ng that have urged the Board to condition the
operation of Silver, Caples, Echo and Al oha Lakes on various
conditions, including the mythical PG&E historic operation
pattern.

We can discuss that in the testinony of our
Wi t nesses, but this is exactly what the courts have hel d,
that the Congress has pre-enpted and given to FERC, and it
may be, you know, of interest to the Board all these
guesti ons of operation, but | just urge the Board to
understand that this is a path that they have al ready gone
down and it leads to a very clear holding by the highest
court, and | think it's a mstake to revisit that at this
poi nt .

So, saying that, I will introduce our one and only
witness, who is a return witness to this proceedi ng, Frank
Lynch.

MR. STUBCHAER: Did you take the pledge?

MR. LYNCH: Yes, | did.

DI RECT EXAM NATI ON

by MR MOSS:

Q M. Lynch, would you state your nane for the record,
pl ease.

MR LYNCH A M nane is Frank Lynch
Q And did you testify previously in the Board's 1993
hearing relating to the EIl Dorado application?

A Yes, a copy of that testinony is attached to ny
present testinony.

MR MOSS: And | might add that | have additiona
copies of both testinonies if anybody here would like to
have that.

Q And your qualifications and rel ated work experience
and duties generally are still as stated in that document
whi ch we previously filed as your Statenent of
Qualifications?

A Yes, they are, except ny service with PGE now
extends closer to 30 years.

Q Is there any part of your 1993 testinony that you
woul d now li ke to revise?

A Yes, | would like to update and expand my previous
testinmony. This would include the current status of the El
Dorado project and any additional information on P&E' s
customer operation that relates to the storage reservoirs.
Q And what is the first change you would like to

di scuss?

A In ny answer to question No. 2 in ny previous
testimony under the headi ng of Powerhouse, | would like to
add that the El Dorado power house has not operated since a
nozzl e-body failure that occurred March 5, 1993. As

di scussed bel ow, PGEE chose not to repair the powerhouse
but to seek a buyer for the El Dorado project.

Q And has this occurrence altered PGE' s operation of
t he upstream water storage reservoirs?
A It has not altered it substantially, although clearly

we are holding nore water upstreamin storage a little

| onger than we historically would have, since this benefits
recreation and the water cannot be put to use in the E

Dor ado power house.



Q Has PG&E abandoned any of the water rights for the El
Dor ado proj ect?
A No, the water rights are part of our FERC-licensed El
Dorado project and they will be transferred with the other
assets of the project to the new owner.

Additionally, both the water diverted under the
direct diversion right and the stored water is being put to
beneficial use in neeting both PGE s obligation comitnents
to El Dorado Irrigation District, and for generation at our

Chili Bar powerhouse under License 2155.
Q VWhat is the next place you would |ike to update?
A I would like to expand ny answer to prior question 4

concerning the reservoir order in which PGE has normally
rel eased water fromthe upstream storage. This issue was

raised in ny oral testinobny. In a typical year PGE woul d
divert natural flowin the South Fork American River until
such time as the flow was not sufficient to fill the El

Dorado Canal, approximtely 156 acre-feet.

As the natural flow woul d decrease, water would be
rel eased fromstorage in an anmount that would continue to
keep the canal full. Lake Al oha would have been the first
to have the water w thdrawn, followed by Caples, Silver and
Echo.

This order was maintained so as to allow recreationa
use, especially at Silver and Echo throughout the sunmer.
After Labor Day, all reservoirs would be drawmn down to make
room for the com ng winter runoff.

Q In fact, is there anything you are aware of in your
FERC | i cense that woul d address the issue of keeping levels
up in any of these reservoirs?

A Yes. Qur Exhibit 2 in our license dictates the order
in which we draw on these reservoirs.

Q Does P&E operate Caples Lake with the intention of
carrying over storage fromone year to the next?

A Only that our objective is to hit the ninimum pool of
2,000, which is the FERC nini mum pool for Caples Lake.

Q Can you explain why PGEE sonetinmes has water left in
storage above the mininmumlevel and in which nonths?

A Cenerally we have water left in storage. The other

| akes, Echo, Silver and Aloha are drafted down to zero. W
retain water for operating the canal through the period of
Decenber, January and February, not knowi ng exactly what the
uncertain winter conditions are going to provide. That
water is used to float snow, keep the canal open so that we
don't lose it for the rest of the season, with the objective
of heading toward 2,000 acre-feet.

Q And is typically water avail able for use by Kirkwood?
A No.
Q How woul d PGRE have to reoperate Caples Lake in order

to provide 500 acre-feet to Kirkwood, and how does the
timng i ssue cone into play?

A W woul d have to reserve 500 acre-feet in and above
our confort level for maintaining water for use in our El
Dorado Canal for the nonths of Decenber, January and
February, so that would alter our operation for that |ake.
Q In your opinion, is it likely that PGE woul d get
back and put to beneficial use water that's diverted for



snow maki ng?

A No, and even in a typically dry year such as 1977,
it's a mtter of time of use. The water in the runoff
peri od down at El Dorado diversion exceeds canal -carrying
capacity in a dry year by four to five tines the diversion
so the water that is released at that time from snowrelt
woul d not be captured and put to beneficial use.

MR. MOSS: | have no further questions.

MR STUBCHAER: Thank you

VWho wi shes to cross-examine this w tness?

M. Gllery.

MR. GALLERY: | have just a few questions about
P&E' s operation, M. Stubchaer, but | have to say first |
agree with M. Modss, that this Board has no authority to
reorder the reoperation of this FERC project, that the
proj ect can be operated for power production as prescribed
and aut horized by the FERC |i cense.

My questions would assune, however, that if it were
bei ng operated for consunptive use, it night be operated
differently if soneone were operating it with that in nind
as wel | .

CROSS- EXAM NATI ON

by MR GALLERY:

Q M. Lynch, you say that PGE draws down Silver after
Labor Day, and in the nonths of Cctober and Novenber --
let's see, you start dranwing it off in Septenber and then go
t hrough Cct ober and Novenber ?

MR. LYNCH: A That's correct.

Q Is the value to the conpany for power production any
different in Septenber or October or Novenber, or is the
power val ue essentially the same during those nmonths?

A The power val ue during those periods of time are
hi gher than they are in the wintertine.
Q But, as anong those two nonths, is it any nore

val uabl e in Septenber than in Novermber, or in October rather
t han Novenber ?

A It woul d depend upon what other resources are
available in the hydroelectric mx. It generally is
increasing in value as we hit into the winter period.

Q Well then, let me ask you this: You have to have

your reservoir down to spillway |evel under your damsafety
requi renents by Novenber 17?

A That's correct.

Q Well, given that Silver Lake is leaking in the
sunmertinme, it is unavoi dably com ng down as you approach
Labor Day, and even would continue after that; is that
correct?

A That is correct.

Q Wuld it be a problemnot to start any rel eases
during the month of Septenber, and instead, go ahead and
draw it down to spillway in Cctober and Novenber? |Is there
some reason why you would start to draw right after Labor
Day as opposed to waiting until October 1? Could you draw
it down if you started Cctober 1 by Novenber 17

A We coul d probably draw it down by Novenber. The
longer we wait with our uncertain weather conditions, we
woul d risk not being able to use that water, so by the first



of Decenber, warmrain storns have conme in and usually we
will have inflow to the diversion off the South Fork of the
American. So, if we waited too long into the season, we
risk losing that water.

Q | see. And is that date about Decenber 1 that you
woul d have to start worryi ng about?

A Probably Novenber 1.

Q Is that the date that you have to be down to spillway
| evel, Novenber 17?

A Yes.

Q I wanted to al so ask you, the FERC requirenent for

—h

sh releases fromSilver is two second-feet?

That is correct.

Did | understand that earlier your practice was to
rel ease nore than that, four second-feet?
Yes. FERCis not forgiving if we have an average day
of 1.99 cfs, so it's within our policy and our guidelines to
over-release the fish water to avoid those situations.
Q | see. And to know that you are neeting that two
second-feet or nore, there is a gage; isn't there,
downstream from the damthat can be read?
A That is correct.
Q Is that rel ease effected by opening the outlet pipe
or does it go over the fish | adder? How do you nanage t hat
to see that you are naking that fish rel ease?
A It goes through a self-cleaning weir that is
calibrated and recorded every 15 ninutes on a digita
recorder. Calibration neasurements are nmade at the site
once per nonth by streanflow nmeasurenents.
Q If you were | ooking at how much water is going to be
comng into Silver Lake in any given spring, would it nake
sense to you to |l ook at the Department of WAter Resources
snow survey projections at Folsom or would it nmake nore
sense just to look at the projections fromyour own snow
course reading in your own Silver Lake basin?
A Qur license is tied to the projections at Folsom and
it would probably nake greater sense to have them on what
t he snow wat er equival ent bears to normal rather than down
at Folsom W have had a nunber of years and we have small
-- basically Caples and Silver is a snmall storage systemin
relation to Folsomand the entire inflowto that area. So,
we have had a nunber of years where we get down to one
mllion forecast and DWAR will be one million ten thousand,
and that puts us into nornal conditions.

It sonewhat biases the fish rel eases on the project

to near nore nornal -type conditions.
Q When you say your license is tied to the inflow at
Fol som you are tal king about your FERC |license fishery
requirenents?

>0 >

A FERC | i cense, yes.
MR GALLERY: | believe that's all | have, M.
St ubchaer .

MR. STUBCHAER: Thank you.

Does staff have any questions?

Al right. | didn't see any other hands.

M. Vol ker.

MR. VOLKER: | apologize, |I didn't raise nmy hand. |



was scribbling sonething at the tine.
CROSS- EXAM NATI ON
by MR VOLKER
Q Good afternoon, M. Lynch

MR LYNCH. A Good afternoon
Q When di d FERC i npose the mininumfish-flow
requirenents in the South Fork American River drainage?
A The ones we are currently operating under?
Q Let nme back up. Could you recite the changes that
have been nade by FERC in mnimumfish-flow requirenents f
Capl es Creek, Silver Fork and South Fork Anmerican at Kybur
and al so, Pyram d Creek, those four |ocations?

A I will cite you directly -- for the South Fork
Anerican River near Kyburz?

Q Yes.

A We have a requirenent in normal water years of 50 cf

from January through August 31, 38 cfs for Septenber 1st

t hrough September 30, 43 cfs from Cctober 1 through Cctobe
31, and then back to 50 cfs from Novenber 1 through Decenb
31.

Q Al'l right, and would you tell us the definition of a
normal year as used in the FERC fish-flow requirenents?

or
z,

S
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A It's the ampunt of natural flow that bears to Fol som

forecasted by the Departnent of Water Resources on April 1
and revised May 1 as it bears to, | believe, one mllion
acre-feet.

Q Does one nmillion acre-feet represent nore or |ess
average i nflow over the last 50 years to Fol son?

A No

Q What is the average inflow to Folsomfor the |ast 50
years, if you know?

A | couldn't answer that.

Q So, if the projected inflowto Folsomas of April 1

and as revised May 1 projected by the Departnent of Water
Resources exceeds 50 percent of one mllion acre-feet, it
considered a nornmal year?

A If it is above a nmillion acre-feet it is a normal
water year. |If it below that, the rel eases go 18 cfs
January 1 through August 31, 10 cfs Septenber 1st through
Sept enber 30, 15 cfs October 1 through October 31, 18 cfs
Novenber 1 through Decenber 31

Q Thank you. And when were those limts inposed?

A To ny recollection, those were inposed under the
relicensing of Project 184. | believe it was in the year
1987, somewhere, give or take a year

Q There were a series of anmendnents to the PGE FERC
license in the 1980s; were there not?

A Yes.

Q And it was one of those?
A It was one of those that were added as an anmendnent.
Q Was there any mni num FERC fl ow applicable to the
South Fork Anerican River at Kyburz prior to that tine?
A Yes, it was five cfs.

Q And was that for all years?

Yes.

Q Did PGRE alter its operations of these applications

in response to that change in the mnimumfish-flow

A



requi renents dictated by FERC?

A Yes.

Q Is it true then that historic operation of these

| akes as it existed prior to the 1980s no | onger exists?

A That is correct.

Q So, there has been a substantial reoperation of the

| akes since this point in the 1980s when the FERC pernit was
revised to adopt the minimumfish flows that you set forth?
A Defi ne substanti al

Q Rel eases in the summerti ne were increased as
necessary to neet the FERC mini num fl ow requirenents?

A Yes.

Q Now, with respect to the |lake, could you give us the
FERC m ni mum fl ow requi renents for each of the | akes?
A From Pyranmid Creek near Twin Bridges, is tw cfs

normal or dry; Caples Lake outlet near Kirkwood is five cfs,
normal or dry; Silver Lake outlet near Kirkwood is two cfs
year-round, normal or dry.

Q Al'l right, and do you recall when those ni nimum fl ow
requi renents were adopted by FERC?

A During the original licensing of the project, | don't
bel i eve they were revised.

Q And the original license was in the late fifties,
could you give us that date?

A Couldn't give you the exact date, but it would be in
the md-fifties, sixties, sonmewhere.

Q Coul d you explain the concept of ranping as enpl oyed
to satisfy fish m nimmflows?

A Yes. It's to ranp up our rel eases, we have ranping

rates at Silver and Caples to avoid stranding fish to allow
gradual increases in the streanfl ow.

Q And are there ranping rates both when increasing flow
and decreasing flow?

A Yes.

Q Can you tell us what those are?

A Wien we are within the notch of the weir, | believe
it is one foot per hour. It changes then to, | believe it
is ten percent of the flow above that per hour

Q Forgive ne, | amnot an engineer. | didn't quite

foll ow that explanation

Let nme tell you what | understood you to say is that
when you are neasuring the flow by a notch in the weir --
A In order to sensitive the flow, we go through a | ow
flow notch and the relationship of the river stage rise is
di fferent once you get over the entire notch, so a one-foot
rise within the weir does not equate when you have a ful
stream
Q So that when you are above the weir, you ranp it at
the rate of ten percent?
Ten percent of the flow
How was that ascertai ned?
That would be a flow meter of sone kind. That is
recorded on a 15-m nute basis.
And that's recorded by a continuous flow neter
| ocat ed downstreanf?
Yes.
The conti nuous fl ow downstream from Capl es Lake is
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| ocated on only one of the two outlets?

A Yes.

Q Which outlet is that?

A At Capl es?

Q Yes.

A That is nmonitoring the ranping rate i s known as gage

A6 and it is | ocated downstream of the outlet val ve.

Q So, that is the outlet on the eastern side of the
| ake?

A Yes.

Q And the other outlet is in the northern side?

A Yes, that would be spilled water.

Q Are you famliar with the construction of a fish

| adder at the eastern outlet to Caples Lake?

Yes.

Do you know when that was built?

I would only venture a guess, early sixties.
Was that fish | adder ever maintained?

| believe it was naintained.

Was it constructed by P&E?

Yes.

Do you know how long it was maintai ned?

No, | don't.

Do you know whether it is presently in use?

| do know it is presently not in use.

In fact, it's built on gravel?

That is correct.

Do you know how long it's been built on gravel ?

My present know edge, between ten and fifteen years.
Did FERC i ssue any direction to PGE with regard to
he construction and mai ntenance of that fish |adder?

The fish | adder was an issue, and | believe we had
direction fromFERC it was not a part of the project
features any |longer and not required for any biol ogica
interaction with the stream and the reservoir.

Was that a formal anendment of your |icense?

| couldn't answer that.

And did that directive take place in approximately
the sane tine frame, ten to fifteen years ago?

Yes.

Do you know if the California Departnent of Fish and
Gane reviewed that decision to dispense with the fish

| adder ?

A Yes, they did.

Q And t hey okayed it?

A To ny know edge, yes.
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Q Do you know if they did that based on any

envi ronnent al revi ew?

A | couldn't answer that either. That would be up to
our bi ol ogi st.

Q Are you famliar with the fish |ladder at Silver Lake?
A Yes.

Q Has FERC i ssued any direction with regard to the

mai nt enance of that fish |adder?

A Not to my know edge.

MR. SOMACH. (Objection to this line of testinony.
While it is very fascinating, it is not relevant to either



the protests or the direct testinony that was offered. It
has to do with the operation of PGE facilities which are
FERC-rel ated i ssues, not the State Water Resources Contro
Board-rel ated i ssues.

MR STUBCHAER: M. Vol ker

MR VOLKER: | think it is part of the overal
conpl ex factors that nmust be considered in ascertaining two
thi ngs; one, what is the historic operation of the
facilities in terns of FERC nandated rel eases, and secondly,
what are the environnmental inmpacts of operating these dans
in the manner in which they have been operated historically
and are proposed to be operated in the future.

MR. STUBCHAER: It seens to me the releases are
i ndependent of whether or not the fish | adder is operating.

MR. VOLKER: The fish |adder has to be operated and
it requires water.

MR. STUBCHAER: He has already testified to what fish
rel eases were required and | presunme those are independent
of whether the fish | adder is operating or not.

MR. VOLKER: | think that's a good question to ask
hi m

MR. STUBCHAER: And if so, maybe we can | eave the
fish-1adder question.

MR. VOLKER: | have a few questions on how the fish
| adder operates on Silver Lake as to where the water is
taken, whether it is taken off the top of the | ake or from
some poi nt beneath that.

MR. STUBCHAER: Is that the last of the fish-Iadder
guesti ons you have?

MR. VOLKER: | think we are wappi ng down on fish
| adders.

MR. STUBCHAER: |Is that about three questions per
m nut e?

MR. VOLKER: | amworking as fast as | can
Q Has FERC i ssued direction with regard to whether the
fish | adder at Silver Lake nust be naintai ned year round?
A | don't recall any direction. Qur conpliance points

are at the gages downstream W have no conpliance to ny
know edge at either fish | adder.

Q And do you know if the fish-release flow is always
rel eased through the fish | adder?

A Not intinmate know edge of whether it is always

rel eased through the fish | adder

Q It is possible that it is frequently released froma
poi nt other than the fish ladder; isn't that true?

A That coul d happen, yes.

Q When it is released through the fish | adder at Silver

Lake, is the water taken fromthe top of the reservoir or
fromsone point below the surface of the reservoir?

A How far bel ow the surface?
Q | don't know, do you?
A Maybe, but how far? |It's always a point of how far

bel ow the surface water rel eases are made. Sonetinmes 100
feet below the surface water is not sufficient for

bi ol ogi cal needs, but is it in a range of a foot, or ten
feet, or what are you aski ng?

Q That is what | am asking, the point at which the fish



| adder at Silver Lake receives water fromthe | ake is

several feet below the surface of the |ake when full; isn't
it?

A Yes.

Q Do you know if that's an effective neans of assuring
mgration of fish when the lake is full?

A | couldn't answer that. You would have to ask a

bi ol ogi st .

Q Finally, with respect to Lake Aloha, is it your

under standi ng that the FERC fish-fl ow m ni nrum requiremnent

all ows PGRE to open the rel ease valve on the | ake conpletely
and drain the |ake as quickly as that rel ease valve wll
al |l ow every year?

A That is one of the first |akes that we w thdraw

wat er, and we do open the valve up to usually 20 or 30 cfs
to get a draft.

Q That's 1200 to 1800 acre-feet per month?

A That is correct.

Q And that results in the determ nation of outlet flow
inthe late sumer; does it not?

A It is down to natural flow which generally stays
about three cfs.

Q It often drops below two cfs; does it not?

A I would not characterize it as often

Q Have you had an opportunity to review the Pyranmd

Creek flow records to ascertain whether, in fact, the FERC
m ni mum f1 ow requi renent has been satisfied since that
requi renent was adopted?

A Yes.

Q Woul d you please refer to that material and then |
have a question for you

A | did not bring that data with ne.

Q Is it PGE s position that to the extent it is

feasible to do so, the mnimumfish flow out of Lake Al oha
nmust be mai ntai ned year round?

A It is every year -- well, actually every eight nonths
we run what we call an internal fish-water audit report and
t hat program searches for areas of nonconpliance, and to ny
know edge, we have had no nonconpliance dates on the

proj ect.

Q And during what period of tine?

A Ch, gosh, the last five years, ten years.

Q And prior to that period of time, did PGE nonitor

the flow recorder on Pyramid Creek to ascertain whether it
is satisfying FERC mi ni num requirenents?

A Yes, we did.

Q Is it your understanding during the prior period as
wel | you satisfied the requirements?

A Yes.

Q If there were a year in which draining Lake Al oha at

the 20- to 30-cfs rate you have described it would result in
flow releases in the late sutmmer of less than three cfs,
would it be feasible for PGRE in anticipation of that
possibility to release water at a lower rate earlier in the
sunmer ?

A That depends upon the project denands downstream and
what type of water year we are having. Many tines natura



flow -- well, for exanple, this year we had heavy natura
flows through July and early August, so it is heavily
dependent upon the type of year that it occurs.

Q Well, could you tell us in what types of years it
woul d be feasible fromthe standpoint of operation and
demands to lower the rate of release in the early summer
fromthe 20 to 30 cfs rate?

MR. MOSS: Excuse ne, | don't think he testified in
the affirmative to that statenent, that it was feasible or
that we whatever. | don't think we are at that point.

MR. STUBCHAER: He said it depends.

MR VOLKER Right.

Q | don't nean to put words in your nouth. Please
explain, are there circunstances in which it would be
feasible for PGE to rel ease water at a lower rate fromthe
20 to 30 cfs you have described in anticipation of
nonconpl i ance with the 2 cfs outflow requirenents in the
late sumrer in an effort to assure conpliance?

A Well, to nmy know edge, we have never had a
nonconpl i ance period in the last ten years, so | don't know
what the issue is.

Q When you say nonconpliance, are you understandi ng
that termto refer to sonething other than a flow |l ess than
2 cfs?

A Woul d you restate that?

Q You have used the termconpliance in a way that

rai ses the question whether by that word you nmean sonet hi ng
other than flows |less than 2 cfs.

Maybe | should put it a different way. That is a
rather awkward way to put it.

If Lake Aloha is operated in a manner that results in
outlet flows less than 2 cfs, does that necessarily result
i n nonconpliance, in your view?

MR MOSS: | object. That is a legal conclusion as
to what is conpliance with the FERC |license, and he stated
he doesn't have any factual basis to respond to the
hypot hetical, and that as to a | egal question, he hasn't said
t hat he has know edge of what is required by FERC

MR. STUBCHAER. W don't know if a nonconpliance is
i nstant aneous, nean daily, nmean weekly. | still wonder
about the relevance of this Iine of questioning to the water
rights applications before us, and also, the tine allotted
for cross-exam nation has expired and you spent a | ot of
time on stuff that | don't think is really that rel evant.

| have been lenient with you hoping that you could
concl ude and we could get on. How nuch nore do you have?

MR. VOLKER: Thank you. | would be happy to expl ain.

I think this is relevant because during certain tines
of the year, typically Septenber and Cctober, there is no
recorded flow or very minimal flowin Pyram d Creek
suggesting to sone perhaps there is nonconpliance with the
two cfs requirenent.

The witness has testified that PGE conducted a sel f-
noni toring review of the conpliance and has found conpliance
over the past five or ten years and before.

My question sinply is, what definition of conpliance
was enbodied in that self-nonitoring progran?



MR STUBCHAER: How is that related to the water
rights before us?

MR. VOLKER: It is related to the water rights, M.
St ubchaer, because hopefully this Board woul d not neke a
deci si on based on the assunption a FERC m ni mum fl ow

requi renent would continue to be violated. Rather, | would
expect this Board woul d assune whoever owns this project
will operate it consistent with FERC s m ni mum fl ow

requirenents that would result in additional flows, |
believe, in the South Fork Anerican River at Kyburz in the
| ate sumrer of nany years.

MR. STUBCHAER: And he has testified that they
haven't been out of conpliance, and now you are exploring
what conpliance is, and | amgoing to sustain the objection

M. Taylor, did you want to say sonet hi ng?

MR. TAYLOR. | don't, thank you

MR. VOLKER: | would just ask for reconsideration
because it is a proper cross-exam nation question. |If the
wi t ness has used the term conpliance, | think we need to
know what he nmeant by it.

MR. STUBCHAER:. The obj ection was based upon the fact
it called for a legal conclusion, | think

MR MOSS: Not only that, but | again restate that
whil e we have been very tolerant here in terms of just
exploring the factual basis here, this is now allegi ng non-
conpliance with the FERC |icense, to which clearly the Board
has no jurisdiction, and, in fact, if M. Volker's client
wants to pursue this, they are free to do so before FERC

MR. VOLKER: That is not part of the question at all.
I think I explained the basis for the questioning.

Thank you.

MR. STUBCHAER: Thank you.

Ms. Lenni han.

M5. LENNI HAN:  Thank you. First of all, | would just
like to start by saying that M. Mss's introduction
regardi ng the settlenent between Kirkwood and P&E is
somet hing with which we conpletely concur

In the present absence of that settlenent, we just
have a few questions to ask of M. Lynch
CROSS- EXAM NATI ON
by MS. LENNI HAN
Q M. Lynch, | amgoing to talk alittle bit about the
period of historic record which is from 1934 through 1992 or
1993.

Can you tell nme in what percentage of years fromthat
record Caples Lake fills and spills in the spring?

MR. LYNCH: A Probably between 85 and 90 percent of
the tine.

Q How nmany years out of that period of record has
greater than 2,500 acre-feet been left in storage in Caples
Lake through the winter?

A | don't have all the records with ne, but | know in
1987 we got down to 2,400. | believe in '88 or '89 we got
very close to 3, 000.

Q If I could ask you to answer the question which is

how many years out of the period of record has greater than
2,500 acre-feet been left in storage?



| couldn't answer that w thout all the records.
Do you contend that the data contained in the tables

A

Q

whi ch are attached as Kirkwood Exhibit 6-B are incorrect?
A I have never seen them

Q So, you have not reviewed Kirkwod Exhibit 6-B?

A No, | have not.

Q Have you revi ewed any of Kirkwood' s exhibits?

A No, | have not.

Q

Can you tell nme in how many years since the m ni mum
pool requirenent was inmposed by FERC how storage in Capl es
Lake gone bel ow 2,500 acre-feet?

A Prior to the m ni mum pool ?

Q Since the m ni num pool was i nposed.

A Ch, since, not offhand, no.

Q Does PGE directly divert water fromthe South Fork
of the American River to the El Dorado Canal ?

A Yes, it does.

Q What percentage of the diversions, in fact, in that

canal are direct diversions as opposed to redirect diversion
from storage?

A I would only have to venture a guess, 25 percent,
somewhere in that nei ghborhood.

Q On what facts do you base that guess?

A Just review of the records and not doing a study, to

answer the question, just on personal know edge of the flows
in the records that occurred in that entire system

Q When PGRE rediverts fromstorage fromthe South Fork
of the American River into the El Dorado Canal, from what

pl aces of storage is that water derived?

A From Lake Al oha, Echo, Caples and Sil ver

Q Thank you. You have not testified that you haven't
revi ewed any of Kirkwood's testinony or exhibits, and
perhaps the answer to this is obvious, but just to nake the
record clear, have you independently determ ned that any of
the data which is attached to Kirkwood Exhibit 6, M.
Wagner's testinony, is incorrect?

A Li stening to M. WAgner's testinony, | would have to
say yes, his testinmony was incorrect.

Q And in what respect was his testinony, what data on
which he relied was incorrect?

A The overall direction that 500 acre-feet has no

i npact on PG&E. It would lower our -- it's a matter of tine

of use out of Caples Lake. G anted, the water cones down
fromKirkwood in the springtine, but at a tine when in a
normal year the flows at the EIl Dorado diversion is around
1500 to 2,000 cfs, and you have no potential of capturing
t hat water.
Q I have here a table that is historic end-of-nonth
wat er surface el evation from Capl es Lake during that period
of record, which is Table 1 in KW 6-B.

Do you contend that the data contained in this table
is incorrect?
A Never having seen it, | can't draw a conclusion as to
whether it is or isn't. If it is fromthe Geol ogica
Survey, it was data we produced and is public know edge that
that's that data.
Q And if it is that data, would it be correct?



A It would be correct.

Q Now, | was going to wal k you through sone of the
other tables that are -- there are 13 attached to M.
Wagner's testinmony. In the interest of tine, perhaps

shoul d ask you if you've independently determ ned that any
of that data is incorrect?

A Wl l, once again, | would have to review the data to
make sure it is the correct data to nake that determ nation
M5. LENNI HAN:  Thank you, no further questions.

MR. STUBCHAER: Anyone el se?

M. Gllery.

MR. GALLERY: M. Stubchaer, M. Lynch's response to
one of M. Volker's questions puzzled ne.
CROSS- EXAM NATI ON
by MR GALLERY:
Q | understand that in M. Hannaford's material that he
has put together in this case, that he indicated at one
point in the material that when the new i ncreased fish flows
went into effect in 1985, that PGXE went ahead and absorbed
that increase out of the water that it woul d otherw se have
used to generate power.

In other words, instead of taking it down the cana
to generate power, it went down for fish flows.

MR LYNCH. A That is correct.
Q So that when M. Vol ker asked you, did you reoperate
the |l akes after the new fish flows --

A W reoperated the powerhouse.

Q | see, but the reginen or the pattern of operating
the | akes continued after 1985 in the sane way as before?
A Basical ly, yes.

MR. GALLERY: Thank you. That's all.

MR. STUBCHAER: All right, staff.
EXAMI NATI ON
by MR LAVENDA:
Q | would Iike to get further interpretation fromM.
Lynch on the coments that M. Mss made in his opening
remarks when he referred to the historical operations as
nmyt hi cal

Can you el aborate on what mnight have been inferred,
or can M. Mpss?

MR LYNCH A | would defer to M. Mbss.
Q To further explain what was neant ?

MR. STUBCHAER: He is not a witness. Wuld you like
to explain?
A VWhat he was referring to was that the natura
variation of the snowwater nmelt and variations in
precipitation conjure up all different types of operating
scenarios that would be inposed upon the project.

MR. LAVENDA: Q All different kinds, wet --

A We never experienced a nornmal water year on the project.
They're either extrenely wet or extrenely dry years.

Q It would be logical to assunme that future operations,
regardl ess of the ownership, mght followa simlar pattern?
A Absol ut el y.

Q So, we don't have an average or a nornmal, excluding
spills during filling; could you give a nunerical value for

how much water is released fromstorage in Caples over the



peri od of one year, one water year?

A Qut of Capl es Lake?
Q Capl es, yes.
A Probably in the nei ghborhood in round nunbers, 30

t housand, 28 to 30 thousand.
MR TAYLOR  Does that assune the lake is full at
that time of year?

A He asked for a year

MR. LAVENDA: Q One season. Excluding spill, this
woul d be fill, release and then refill, 30,000, that is what
we can consider a nornal year?
A Nor mal ?
Q Can you characterize what portion of that 30,000

woul d have been used to neet the 1919 El Dorado Irrigation
District contract comm tnent?

A Qut of Capl es Lake?

Q Yes.

A Two t housand.

Q Are there sinmlar nunbers available to neet the 1919
contract agreenent for Silver Lake?

A Yes, 5,000 acre-feet for Silver

Q And how about Al oha?

A None.

Q Does PGE nonitor the water contract deliveries to El
Dorado Irrigation District?

A We record the water deliveries every 15 m nutes.

Q Where in the systen?

A At the El Dorado forebay we have a weir that nonitors

the el evation over the year and the delivery rate to E
Dor ado.

Q And you keep records of the inflowto the El Dorado
Canal at Kyburz; do you not?

A That is correct. That is a part of our FERC |icense
requi renent.

Q Can you differentiate between water released from

storage and rediverted at Kyburz and water occurring under
natural flow conditions in the South Fork American at

Kybur z?

A It is possible to do it through the system of gagi ng
that is on the system but we don't currently do that, keep
a daily account.

Q But you nonitor how frequently at the forebay?

A Al of the gages on the entire system are nonitored
every 15 m nutes.

Q And it is possible to differentiate between natural

flows diverted at Kyburz and rel eases captured at Kyburz
into the El Dorado Canal ?

Yes, it would be possible.

| forget, is there a gage at Aloha at the outlet?

It's below Pyramd Falls.

| believe your response to Ms. Lenni han was the

di fference between direct diversion and rediversion at
Kyburz was characterized like 25 percent, but | forget which
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of those two quantities -- does that 25 percent represent
di rect diversion or rediversion?
A Redi ver si on.

MR. LAVENDA: Thank you.



EXAMI NATI ON
by MR. CANADAY:

Q Are you aware of any other sources of water
contributing to Pyranid Creek besides Al oha?
A There are some upstreamreservoirs that were operated

by Fish and Gane that are used for nmaintaining fish flow or
water flow in the creek.

Q Is that water that is released fromthose upper | akes
above Al oha, is that passed through your system and on down
Pyram d Creek?

A Yes.

Q So you have the ability to make an accounting of that
water, that fish water fromFish and Gane and the water that
cones from Lake Al oha?

A They are all mxed together basically. There is no
way of hydrol ogically separating them out.
Q So, if there was two cfs or greater released from

the Fish and Ganme reservoirs, there would be water rel eased
to Pyramid and PG&E woul dn't be able to tell if that was
their water then naking the fish release or P&&E s fish

rel ease?

A You woul d not be able to separate it out unless there
were records kept as to what was Fish and Gane's water
Q As far as you know, you have no records of how they

operate those | akes?
We used to have an agreenent when we nade visits back
to Lake Aloha to regulate their facilities.
Do you do that now?
Not any nore, no.
Do you know what the storage is of those reservoirs?
No, | don't.
Do you have a ballpark figure? 1Is it 100 acre-feet,
500 acre-feet?
| would say it is between that estinate.
Bet ween 100 and 5007
Yes, it is very small
CANADAY:  Thank you.
STUBCHAER: M. Tayl or
TAYLOR:  No.
STUBCHAER: Any redirect?
MOSS:  No, sir.
STUBCHAER: All right.
. MOSS: We would offer as an exhibit only the --
it is not even narked, but it is basically testinony of
Frank R Lynch, and it includes as an attachnment his
previous testinony, which is already in the record.
MR. TAYLOR: W have identified the testinmny as P&E
95-1 and the exhibit as 95-2.
MR. MOSS: Very good.
MR. STUBCHAER: Any objection? Hearing none, they
are received.
Thank you very much.
MR. MOSS: Thank you.
MR. STUBCHAER: Sacranento Municipal Uility
District, Ms. Dunsworth.
MS. DUNSWORTH: Good afternoon, M. Stubchaer and
staff.
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| am Leslie Dunsworth, attorney for Sacranento
Municipal Uility District.

Bef ore we present our testinony today, | have a point
of clarification that | would like to have for M. Taylor.

Fromthe testinmony of the wi tnesses appearing on
behal f of Al pine County and M. Vol ker's response on behal f
of his clients, Kirkwod Meadows Public Utility District, it
is the District's understanding that the consunptive-use
portion of the parties' applications have been suspended.

If so, does that nean that to receive an
appropriation, there nust be a newly noticed proceedi ng?

MR. TAYLOR: Let nme ask you a question, a new hearing
by the State Water Board or a newWy noticed application?

M5. DUNSWORTH: A proceeding, a hearing. W are
| ooki ng at whether or not we should proceed with our
testinmony or truncate it to elimnate those portions of it
t hat address those.

MR. TAYLOR: Just a nmoment. Let me check sonething
here with ny fell ow staff nenbers.

(After consultation)

It is not clear to staff that the consunptive-use
el ements of both of those applications would have been
withdrawn at this time. It is true there was no affirmative
case put on in support of those applications, but those
applications were not withdrawmm and fromstaff's point of
view are still pending.

M5. DUNSWORTH: Then, we will proceed with all of our

testi mony.
We have a coupl e of housekeeping matters before we
get started. First, as to exhibits, | would ask that the

District's testinony and exhibits be narked as foll ows:

As to El Dorado project, we would |ike to have staff

consi der those as SMJD 95-1 and 95-2.

As to all other applications for which we are giving

testimony, we would |ike those exhibits to be

referred to as 95-A-1 through 10.

| apol ogi ze for that inconvenience. W were not
quite sure how this was going to proceed.

In addition, since the District has withdrawn its
protest to the application of Kirkwdod Associates, Inc., |
woul d request that that portion of our testinony be
wi thdrawn at this tine.

Wth that, M. Stubchaer, we will proceed to the
Wi t nesses.

MR STUBCHAER: Al right.

M5. DUNSWORTH: The witnesses we have here today are
Al Ortega and Brian Jobson.

DI RECT EXAM NATI ON

by M5. DUNSWORTH:

Q M. Otega, would you state your full nane for the
record.

MR ORTEGA: A M nane is Al Otega.

Have you taken the pledge, M. Otega?

Yes, | have.

What is your current title at SMJD?

I amthe Manager of Generation Operations for SMJD.
s SMUD Exhibit 95-A-8, or what used to be SMID 8, a
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true statenent of your qualifications?
A Yes, it is.
Q Is SMJD Exhibit 95-A-1, what used to 1-A-2, a correct
copy of your witten testinony for this proceedi ng?
A Yes, it is.
Q Were SMUD Exhi bits 95-A-2 through 7 prepared at your
direction and control ?
A No, the original docunents were prepared under the
direction and control of ny predecessor, John Hltz.
However, the review of the documents for subnmittal to the
Board were revi ewed under ny direction.
Q M. Otega, although you have indicated you do not
intend to summari ze your testinmony at this time, a mnor
nodi fication to your testinony is needed; is it not?
A Yes.
Q The nodification should be made to SMUD Exhi bit 95-A-
1, whichis M. Otega' s testinmony. On page 6 begi nning on
line 9, the reference in this paragraph is SMJD Exhi bit 6-A
through C, when, in fact, it should be to 2-C, 2-B and 2-A
To clarify, M. Otega, would you please read the
| ast two sentence of the first full paragraph as they should
be.
A SMUD Exhibit 2-C graphically depicts the changes in
the District's UARP water to storage patterns for dry years
since 1990. The SMJD Exhibit 2-B and 2-A do, |ikew se, for
average and wet years respectively.
MR. LAVENDA: Ms. Dunsworth, could you reidentify
t hat passage, please, of M. Ortega's testinony.
M5. DUNSWORTH: Page 6, beginning on line 9, the |ast
two sentences of the first full paragraph, | believe.
MR. LAVENDA: Thank you.
DI RECT EXAM NATI ON
by MS. DUNSWORTH:
Q Woul d you pl ease state your full nanme for the record.
MR JOBSON. A My nane is Brian Jobson.

Q Have you taken the pl edge?

A Yes.

Q What is your current position wth SMJD?

A Seni or Power Contract Specialist.

Q Are SMUD Exhibits 95-2 and 95-A-10 true and correct
statenments of your qualifications?

A Yes, they are.

Q Are SMUD Exhibits 95-1 and 95-A-1 true and correct
copi es of your testinony for this proceedi ng?

A Yes.

Q Do you wish to summari ze your testinony at this tine?
A No

M5. DUNSWORTH: W are going to rely on witten
testimony and we are avail abl e for cross-exani nation.

MR. STUBCHAER: That's refreshing.

Al'l right, who wishes to cross-exam ne this panel ?

| see M. Gllery tentatively raising his hand,
| ooki ng around to see who else is going to stand.

Seeing only one hand, | will call M. Gallery now.
CROSS- EXAM NATI ON
by MR, GALLERY:
Q | am probably the least qualified to ask any of these



guestions, but | will take a shot at it.

M. Jobson, and | really nmean that, this may not make
much sense to you, but the value of an acre-foot of water
com ng down in Slab Creek for power generation to SMJD, is
it the same Septenber, Cctober and Novenber, or is there a
difference in the value to you for hydro-production in those
t hree nont hs?

Does the val ue change during those three nonths or is
it essentially the sanme?

MR. JOBSON:. A W have valued water for hydro-power

generation as essentially the same. |In our testinony we did
not go into level of detail to deternmine if it was a
different value for each particular month. If it was

different, it would not be significantly different during
t hose nonths.
Q And one nore question, you indicated in here that the
appropriate conpensation agreenent in 1996 dollars would be
$22 for a megawatt hour escal at ed.

Could you translate that into an acre-foot val ue just
general | y?
A The testinony reflects a value for kilowatt hour or
per megawatt hour, and then there is a conversion factor
dependi ng on each power plant for how many nmegawatt hours
each acre-foot produces.

Q But at Slab Creek, what would be the value at the

Wi te Rock power house?

A The conversion factor at Wiite Rock powerhouse, |
believe, is .69 megawatt hours per acre-foot. | haven't run
the math on that. In a brief recess we could do that, but

it is afairly straightforward cal cul ati on and anybody coul d
run it.

Q M. Otega, do you have it?
MR. ORTEGA: A No, | don't.
MR, GALLERY: That's all | have.

MR. STUBCHAER: Staff, any questions?

Al'l right, thank you

Any redirect?

M5. DUNSWORTH: W have no redirect, M. Stubchaer

The District offers SMUD Exhibits 95-1 and 95-A-1
t hrough 10 into evidence.

MR. STUBCHAER: Any objection? Hearing none, thank
you very much, they are received.

M5. DUNSWORTH:  Thank you.

MR STUBCHAER: Bureau of Reclamation, M. Turner

MR. TURNER: Thank you, M. Stubchaer

| have a couple of details before we start. First of
all, we had identified three witnesses in our Notice of
Intention to Appear. One of those w tnesses, John Davis for
the Bureau of Reclamation, is not going to be avail able
today, and so we have replaced him for purposes of cross-
exam nation with one of the nmenbers of his staff, Kay Moore,
who is the individual that testified at the previous hearing
we had on the EI Dorado County and El Dorado Irrigation
District applications. She will be appearing sinply for
pur poses of cross-exam nation should any questions arise in
her area of expertise.

Secondly, John Renning will be the sole witness I



will be calling and we presented his witten testinony.

And just to summarize, essentially what M. Renning
woul d be advising the Board is that the testinmony that we
presented at the previous hearing on the earlier
applications by El Dorado County and El Dorado Irrigation
District is still applicable to these anended applications,
and we will be sinply updating slightly by just naking
everyone aware that in light of the Central Valley Project
| mprovenent Act essentially and what we have been tal king
about, Public Law 101-514, the Fazio water, that there has
been a change in the denand for water from Fol som Reservoir
whi ch we feel should be taken into account in determ ning
the inmpacts of these particular applications on the
operations at Fol som Reservoir as they now exi st.

And the only other thing I would point out, ny fina
conmment, would be, in the prepared testinony that was
subm tted for John Renning, we did present the testinony in
two separate segnments.

One was the testinony that was presented in support
of the Bureau's protest to the El Dorado County and El
Dorado Irrigation District applications.

The other testinony was presented in support of the
Bureau's process to the other applications, and so, | think
I will have himjust present his testinony in that sane
framework, just to keep it distinguished.

Finally, in his witten testinobny in connection with
the application by El Dorado County \Water Agency and E
Dorado Irrigation District, John pointed out to nme recently
that there was a typographical error that | would just |ike
to correct.

In the second full paragraph on, | think it is the
11th Iine fromthe bottom which starts with the words:
Uility District for water service -- | amsorry, it is the

following line that starts with: The contract with

Sacranmento County Water Agency. The next entity that is

identified is listed as San Joaquin Water District. That

shoul d be San Juan, J-u-a-n, Water District, a slight typo.
So, with that, | would Iike to go ahead and call M.

Renning to present his testinmony.

Dl RECT EXAM NATI ON

by MR TURNER

Q M. Renning, would you state your name for the
record.
MR RENNING A John Renning
Q And, M. Renning, did you take the oath already?
A Yes, | did.
Q Now, M. Renning, you appeared at the 1993 hearings

in connection with the El Dorado County Water Agency and the
El Dorado Irrigation District applications?
A Yes, | did.
Q I's the docunent entitled Testinony of John Renning
Regar di ng Applications and Petition of El Dorado County
Wat er Agency and El Dorado Irrigation District an accurate
copy of the testinony you would |like to present on that
subj ect ?
A Yes, it is.

MR. TURNER: | would request at this tinme that we



identify that particular exhibit. | know we have not given
it an exhibit numnber.

Is there any specific designation that the staff
woul d request or suggest?

MR. TAYLOR. Wth regard to the testinony, we have
identified that as the Bureau's 95-1 and M. Renning's
testimony and the bal ance of the application we identified
as Bureau 95-2.

MR. TURNER: Thank you very much, M. Tayl or

Q M. Renning, would you go ahead and sunmari ze your
Exhibit 95-1 for the Board and the attendees.
A Yes. The grounds for the Bureau's protest on both

the original and revised application and petition filed by
El Dorado County Water Agency/EID, were presented and
expl ai ned at the hearing on June 16, 1993. That testinony
is in the record of this hearing.

In essence, the Bureau is convinced that the approval

of these applications and/or petitions will have an adverse
i mpact on Reclanmation's exercise of its water rights on the
Anerican River and will interfere with its operation of the

Central Valley Project. Reclamation is currently engaged in
studi es which pertain to the Anerican River watershed. One
of these studies is being prepared in connection with the
programmati c Environnental |npact Statenent for the Central
Val | ey Project |nprovenent Act.

This Environnmental |npact Statement is prepared to
anal yze the direct and indirect inpacts and benefits of
i mpl enenting the Central Valley Project |nprovenent Act.
This includes all fish, wildlife and habitat restoration
actions and the potential renewal of all existing contracts
for Central Valley Project water.

This attenpt is being done | ooking at year 2020
conditions and includes the projected increase in the
devel opnent of non-CVP water rights. However, the screening
criteria for this Environnental |npact Statenment for the
contract demands in that EI'S excludes the contract for East
Bay MUD fromthe Fol som South Canal and the contracts with
the Sacranmento County Water Agency for water service from
Fol som Reservoir which Reclamati on has been directed to
enter into pursuant to Public Law 101-514.

Even with these exclusions, the prelimnary nodel
results indicate that the Central Valley Project is
substantially constrained from neeting both the
environnental and contract denmands in the year 2020.

By approving these applications and petitions, the
quantity of water which will be available to Reclamation to
serve the multiple purposes of Fol som Dam and Reservoir in
particular, and the Central Valley Project in general, wll
be reduced, thereby further exacerbating an already critica
si tuation.

Q | just have one question for you, M. Renning. At

t he concl usi on of your statement you are pointing out that
the prelinminary nodel result indicated that there would be
sone constraint in nmeeting contract denands, and by that
term were you tal king about the denands within the

wat ershed of the Anerican River, were you tal king about the
export denmands, or how broad were you using that ternf



A Both. It will constrain our ability to neet both
the denmand within the basin and within the American River
wat er shed, and our export demand as well.

MR. TURNER: | have nothing further in connection
with that portion of the testinony.

Woul d you prefer that he be made avail abl e on that
and then keep the other separate, or --

MR. STUBCHAER: Do it together. W will take cross-
exanmi nati on on bot h.

MR TURNER  Ckay.
Q M. Renning, is Bureau Exhibit 95-2 an accurate copy
of your testinmony to support the protests that were filed in
connection with the Kirkwod Associ ates, the Kirkwood
Meadows Public Utility District, the County of Al pine and
County of Amador ?

A Yes.
Q And woul d you sunmarize that, please.
A Recl amation protests the applications and petitions

filed by Kirkwood Associates, the El Dorado National Forest,
whi ch seeks permits to divert water from Caples Lake for
snow nmeki ng, and simlar applications filed by Kirkwood
Meadows Public Utility District and the El Dorado Nationa
Forest, which would seek to divert water from Capl es Lake
for municipal uses for essentially the sane reasons that

Recl amation protests the applications of the petitions filed
by the EIl Dorado Irrigation District and the Agency.

Those reasons are that such permits will reduce the
supply of water that is available to regulate at Fol som
Reservoir, to serve the nultiple purposes of Fol som
Reservoir in particular and the CVP in general

Recl amati on recogni zes that the anmpunts of water
which will be consunptively used pursuant to the permts
requested by these entities is insignificant in relation to
the quantities of Anerican River water Reclamation has
appropri at ed.

However, Reclamation is concerned with the
potentially significant inpacts which will result from
future grants of sinmilar pernmits to others.

The Bureau does not anticipate that the grant of
permts to the County of Anador Board of Supervisors and
Al pi ne County Water Agency and/or County of Amador for the
storage of water in Caples and Silver Lakes respectively for
nonconsunptive uses will have any detrinental inpacts on the
wat er supplies available to Reclamation for the operation of
Fol som Reservoir in particular, or the Central Valley
Project in general

Recl amati on protested those applications primrily
because Recl amati on questions the authority of the Board to
grant permts for storage of water for the nonconsunptive
uses specified in those applications.

And that concl udes ny testinony.

MR. TURNER: | would have nothing further to present
at this time, M. Stubchaer

MR. STUBCHAER: Anyone wi sh to cross-exanmine this
Wi t ness?

M. Somach, Ms. Lennihan, M. Gllery, M. Birmnm ngham
and staff.



Al right, M. Sonach
MR. SOMACH: M. Turner, could for a point of
clarification. M. Davis didn't subnit any witten
testi mony?
MR. TURNER. No, he did not. John Renning is the
only direct witness for the Bureau
CROSS- EXAM NATI ON
by MR, SOVACH:
Q M. Renning, if you will take a | ook at the witten
testimony that you just read, do you have that before you?
MR RENNING A Yes, | do
Q If you take a | ook at the first paragraph, the | ast
sentence, you said, in essence, Reclamation is convinced
that the approval of these applications and/or petitions
wi || have an adverse inpact on Reclamation's exercise of its
water rights on the Anerican River and will interfere with
its operation of the Central Valley Project.
The concl usion that the Bureau of Reclamation is
convinced i s based upon what technical analysis?
A It is based on the analysis that the diversion of
wat er that woul d otherw se be avail able for potential use by
Recl amation for El Dorado woul d have an adverse inpact to us
to the extent that we would otherwi se be able to use it.

Q Do you know what the |evel of inpact is?
A Utimately it could be as nuch as 17,000 acre-feet.
Q But there is no specific technical analysis that the

Bureau is wong with respect to this project and its
ultimate inpacts upon either the water rights on the
Anerican River or howit would interfere with its operation
of the Central Valley Project?

A No, we have relied upon the information that was
provided in Exhibit 78 of El Dorado Irrigation District.

Q There is extensive reference in your testimony on the
progranmmati ¢ Environnental |npact Statenent, and quite
candidly, I amnot certain of its focus, and is its focus
that the anpbunt of water that El Dorado here seeks to
appropriate was not contenplated within the scoping and
nodel i ng that was done for the programmtic Environnental

| npact St at enent ?

A The purpose of our reference to the studies that are
bei ng done for the programmatic Environnental | npact
Statement are that regardl ess of whether we | ooked at
certai n demands whi ch included the East Bay MJD, the 101.514
wat er, even excluding that water with the potential denmands
that we are | ooking at, vis-a-vis the Central Valley Project
| mprovenment Act, we are going to be constrained in our
operation of Folsom Reservoir in neeting our in-basin
demands. That was the point of that testinony.

Q Wel |, what assunptions are nade in the progranmatic
Envi ronmental |nmpact Statenent with respect to the base

wat er rights that the Bureau of Reclanation has at Fol sonf®?

A | can't speak to exactly what assunptions were nade
in those studies.
Q Does the Bureau of Reclanation ever review the pernit

terns and conditions in determning what its base rights are
to the water?
A Yes, | think we do that.



Q Does the Bureau of Reclamation intend to adhere to
terns and conditions within its pernits with respect to
water, in this case specifically under a permt for Folsom
Reservoir?

A Yes, we do.

Q And those ternms and conditions, are they considered
to be part of the operation of the Central Valley Project or
do they go into the operational constraints on the Central
Val | ey Project?

A Yes, they are constraints that we have in the
operation.
Q At the time of the initiation of the special 3409

programmatic Environnental |npact Statenent, the first four
days of these hearings had al ready occurred; had they not?

A You nean the hearing in 1993?

Q That's correct.

A Yes.

Q So that those hearings had occurred prior to the

scoping and criteria and nodeling for Section 3409 of the
progranmmtic El S?
A Yes.
Q And the Bureau of Reclamation, at |east through you,
was aware of the application for appropriation being nmade by
El Dorado; is that correct?
A Yes.
Q And in addition, it was aware of allegations and
argunents made by El Dorado with respect to terms and
conditions within the Bureau of Reclamation's pernit; is
that correct?
A Well, | amcertainly aware of thembut | can't say
for certain that the people that are undertaking the studies
t hensel ves are specifically aware of what your position on
this issue is.
Q But you are the duly authorized representative of the
Bureau of Reclamation before the State Water Resources
Control Board on these applications; are you not?
A Yes.

MR. SOMACH: | have no further questions.

MR. STUBCHAER. M. Volker. You didn't raise your
hand agai n.

MR. VOLKER: | was conferring.
CROSS- EXAM NATI ON
by MR VOLKER

Q Does the Fol som Dam di scharge into the | ower American
Ri ver?

A Yes, it does.

Q What is the next dam downstreanf

A Ni mbus Damis bel ow Fol somDam It is a reregulation
dam

Q Is the lower Anerican River between N nbus and the

Sacranmento River designated by the State of California as a
wild and scenic river?

A | believe so. | amnot sure that's the exact title
of the designation, but it is sonmething like that.
Q Does El Dorado County Water Agency or El Dorado

Irrigation District presently have a contract for the use of
Fol som Reservoir?



A They have a water service contract with the Bureau.

| don't believe that the contract is for the use of Fol som
Reservoir.

Q So, they have no present entitlement to store water

i n Fol son®?

A | don't believe so.

Q What contractual arrangenents, if any, would be
required before El Dorado could secure an entitlenent to
store water, and by that, | nean keep water in Fol som
Reservoir nore than 30 days?

MR. SOMACH. (Objection. That was the subject of
actually a Bureau of Reclamation witness at the first four
days of hearing. There was cross-examination on this very
issue, and it has not even been raised this tinme around
except by M. Vol ker.

If you would |ike, you can go to the transcript and
go back to that, but | thought the purpose of this hearing
was to linmt testinony to the new things that were
present ed.

MR. STUBCHAER: Since the last hearing, | believe you
said you were only going to take water from Fol som and not
t he ot her points of diversion and rediversion upstream so
that could be a change.

MR. SOMACH. A change in what respect? Even those
woul d require a contract with the Bureau of Recl amation.

MR STUBCHAER. M. Tayl or

MR TAYLOR: | don't have a comment. Go ahead.
MR. STUBCHAER: M. Turner.
MR TURNER: | think it would be nore appropriate in

responding to that question about the proposed contract if
we coul d have Ms. Mbore cone up and she can respond nore
directly to that than M. Renning can, if that would be
accept abl e.

MR. STUBCHAER. | amgoing to pernmit the question.

Pl ease cone up, Ms. Moore.

MR. TURNER. Ms. Moore, would you state your full
nane for the record.

MR. BIRM NGHAM M. Stubchaer, | am not sure Ms.
Moore has taken the pl edge.

M5. MOORE: Yes, | have.

My nane is Kay Moore.

MR. TURNER: And, Ms. Moore, have you taken the
pl edge this norning?

M5. MOORE: Yes, | did.

MR TURNER Ms. Moore is now available to answer M.
Vol ker' s questi ons.

MR. VOLKER: Q Good afternoon. | had a question
relating to the procedures by which a potential water user
secures an entitlenent to store water in Fol som Reservoir.

My questions are, what procedures would be required
before El Dorado could secure an entitlenent to store water
in Fol som Reservoir for a period |ess than 30 days.

Then | will ask |later about the period of nore than
30 days.

M5. MOORE: A Okay. For the storage of non-project
water in a federal facility, it is the use of the facility
wi th excess capacity that we have a contract that is witten



pursuant to the Warren Act of 1911, and that is the
aut hori zation to use the federal facility.

Q Then, a Warren Act contract is required where storage
is sought for a period | ess than 30 days?

A Yes.

Q Has such a contract been secured in this case for E
Dor ado?

A No.

Q What i npedi nents, if any, mght prevent El Dorado

fromsecuring such a contract, to your know edge?
MR. SOMACH.  (Objection, specul ation.
MR. VOLKER: To her know edge. If she knows of an

i rpedi ment, she should share it with us. |If she doesn't,
she can say so
A We enter into contract negotiations for a contract,

and | can't tell you up front what type of inpedinents there
are.

A How rmuch tinme would be required in the normal course
for such a contract to be negotiated and execut ed.
Q Are you tal king about a contract for one year or

| ess, or in excess of one year?

If you wish to break your answer down, that would be
fine.
A The procedure for any contact in excess of one year
is a nuch |onger procedure. W enter Warren Act contracts
every year for a period of one year or less, and it is a
fairly quick process.

Q Meani ng | ess than a month?

A We have a standard-form contract that we use. It
could be done in less than a nonth.

Q And with regard to contracts for nore than one year,
what is the typical period, if any, for such contracts?

A | couldn't tell you.

Q How nmuch tinme would be required in the usual course
to negotiate and execute such a contract?

A Again, | couldn't tell you. W haven't entered into

any long contracts in a very long tine.

Si nce approxi mately what date?

| don't know.

More than ten years?

I don't know.

You indicated or you used the expression surplus.
Coul d you explain to us what that nmeans from your

per spective?

O>XrO0 >0

A | don't recall | said surplus, | said excess
capacity.

Q I think you did say excess and | misstated my own

not es.

A It is nmy understanding this capacity is when there is

space avail abl e above the project denands of the facility
that the project would not be using.

Q And by project demands, you are referring to denmands
of the Central Valley Project?

A Ri ght.

Q Is there presently an excess capacity in Fol som

Reservoir?
A | don't know.



Q VWhat departnment woul d one have to ascertain that
fronf

A | inmagi ne you would have to go to Operational Studies
to show that there is excess capacity at any certain tine.
Q Do you know i f operational studies necessary to

ascertain whether there is excess capacity at present have

been conduct ed?

A No.

Q Woul d such studi es have to be conducted before a

Warren Act contract for that water could be negotiated and

execut ed?

A No -- well, | nmean to the extent that you can enter

into a contract, but that contract is only valid if you do

have excess capacity, so you could have a contract for a

year but not at all tines during that year can you perform

under that contract.

Q Sounds |ike buyer beware. Well, what are the

ram fications of that, if | were El Dorado and | entered

into a contract with the Bureau to store water, and no

operational study had been done to determ ne whether there

was excess capacity, and midway through, say, a one-year

contract period, |o and behold, no nore excess capacity.
What woul d happen to any water stored in your

reservoir?

A If your water was stored in the Central Valley

Project reservoir and the excess capacity no | onger existed,
your water would spill first.

Q kay. Can either of the panelists tell us how often

wat er spills from Fol som Reservoir?

MR. SOMACH. Objection. None of the applications
that | am aware of even involves the question of storage of
water in Fol som Reservoir. These questions are not
rel evant .

MR. VOLKER: Let ne clarify.

Q Is a study of excess capacity necessary only if the
storage sought is for a period in excess of 30 days?
A No.

MR. VOLKER: Then, | believe the question is proper

MR. STUBCHAER: You may conti nue.

MR. VOLKER. Q How frequently, if you know, and you
don't have to be precise if you don't know precisely, but
how frequently, to your know edge, has Fol som Reservoir
spilled since its construction?

A | don't know.

MR. RENNING A The question of whether Fol som
spills or not is perhaps not really relevant to the issue of
the Warren Act question. The question is whether the U S.
is going to be adversely affected by such a contract, and it
woul d require investigating matters other than when Fol som

spills.

Q Thank you for clarifying that and | will get to that,
but can | just finish with the foll owup on this concept of
operational studies to determ ne excess capacity. If no

such studi es have been done and El Dorado enters into a

contract for storage of water for |ess than 30 days and the

reservoir spills, does EIl Dorado use the water it stored?
MR. SOMACH: (bjection. There is no such thing as a



right to store for less than 30 days. It is either a

contract for use of the reservoir or for storage. It can't
be bot h.
MR. VOLKER: |I'Ill anend the question or use of the

reservoir for less than 30 days.

MR RENNING A Well, Folsom Reservoir under spil
conditions -- ny answer to this question involves a whole
bunch of hypotheticals that | amvery very uneasy about
tal king about, and | am not sure that that's --

MR. STUBCHAER: Just answer to the best of your

ability. |If you can't answer it, then so state.
A If Folsomis under spilling conditions, it is
unlikely that El Dorado would want to be storing water at
Fol som at that tine.

MR VOLKER. Q And why is that?

A Because the systemis full of water at that tine.

Q And what woul d happen to El Dorado's water should the

reservoir spill?

A I would presune it would go on down the American

Ri ver.

Q So, in effect, you are saying El Dorado would | ose

the water they had?

A Wl |, again, this involves a whol e bunch of

hypot heticals that | don't think I can answer the question
MR. STUBCHAER: | can see there are many conbi nations

that could continue to divert rather than allowing it to

spill and things like that, and there are a | ot of

hypot heti cal situations.

Could you focus in a little nore on a particul ar
scenari 0?

MR VOLKER: | amtrying to understand the viability
of Fol som as a vessel in which El Dorado can place water for
various periods of tine.

Q And the first question is, how often in history has
Fol som spi | | ed?

MR. RENNING A Fol som probably spills about 60
percent of the years, perhaps a bit nore.

Q What factors would the Bureau consider in determning
whet her its interests would be inpaired by storage of water
for El Dorado in Fol som Reservoir?

MR. TURNER: | would repeat, M. Volker, in case you
want to change the water storage to placenment, or are you
still tal king about storage?

MR VOLKER: Q We will break it down, placenent for
| ess than 30 days, and then I will ask a follow up question
of storage for nore than 30 days.
A The principal itemthat we would | ook at woul d be
whet her our ability to serve water to our contractors would
be affected and our ability to neet the requirenents for
ot her purposes such as in-stream fl ow purposes.
Q Have any of your contractors advised you that they
believe their interests would be adversely affected should
you permit El Dorado to place water in Fol som Reservoir?
A Yes.
Q Whi ch ones?
A | believe Westlands Water District testified to this
yest er day.



Q And any ot hers?

A (The wi tness shook his head.)

Q Wul d you be obliged to notify all of the existing
proj ect contractors of any proposal by El Dorado County to
pl ace water in Fol som Reservoir?

M5. MOORE: A Any contract negotiations that we have
regarding a contract in excess of one year are published and
held in open forumfor the public to attend and parti ci pate
in.

Q What inpact, if any, does the legislation creating
the so-called Fazio water entitlenent of approxi mately
15,000 acre-feet have on your ability to allow placenent of
El Dorado's water in Folsomw thout inpairing the interests
of the contractors?

MR TURNER: | think that's a | egal question, M.
Stubchaer. What does the legislation say about it? |If the
legislation says it, they say it and they can't give |ega
opi ni ons ot herwi se.

MR. VOLKER. | mean, as a practical matter, | don't
know what the legislation -- | thought perhaps as the nanager
of the facility that we could --

MR. STUBCHAER: And not as a | egal opinion

MR VOLKER  No.

MR. STUBCHAER: Just to the best of their know edge,
if they know.

MR VOLKER  Yes.

MR RENNING A Essentially, what this will do is
pl ace an increased demand on the Central Valley Project and
to some degree affect our ability to deliver water to all of
our contractors under adverse hydrol ogi c circunstances.

MR. VOLKER: Q At present, what is the relationship
bet ween exi sting contractual demands on Fol som Reservoir and
its operational capacity?

A | truly don't know.
Q What | amgetting at, and perhaps | didn't ask the
guestion very well, do you have in mnd approxinmately the

wat er vol une of existing contractual entitlenents to water
stored in Fol son®?
A No, | don't have that information.
Q Is that the kind of information that an operationa
study woul d develop in order to ascertain whether you have
excess capacity?
A | don't knowif we would extract that sort of data,
but presumably it could be done if sonebody wanted to do
t hat .
Q Do you know of any reasons why you m ght deternine
that you did not have excess capacity such to pernmit
pl acenent of water by El Dorado in Fol som Reservoir pursuant
to the application before this Board?
A | amsorry, restate the question
Q Do you know of any reasons why you mght reject an
application fromEl Dorado to place water in Fol som
Reservoir pursuant to the application pending before this
Boar d?

MR TURNER | think it's already been stated, M.
St ubchaer, that negotiations to enter into such a contract
have not been considered. It is not an issue that the



Bureau has addressed. He has asked for another statenent
and we don't know until we get into negotiations and find
out what's being requested and what is avail abl e.

MR. STUBCHAER: Calls for specul ation

MR TURNER |'mafraid so
MR, STUBCHAER  Sust ai ned.
MR. VOLKER: | believe the question is proper. It

asks the witness if he knows any reasons and he could say |
don't or he can say | do, but to cut himoff and prevent him
fromtestifying is, | believe, inproper.

MR. TAYLOR: State the question again, please.

MR. VOLKER: Do you know of any reasons why the
Bureau mght reject an application fromE Dorado to place
wat er in Fol som Reservoir pursuant to the application
pendi ng before this Board?

MR. TAYLOR. Can you answer that, M. Renning?

MR. RENNING Let ne answer it this way. | think the
reasons are spelled out within the Warren Act, the criteria
that we have to follow | amnot that famliar with it, but

I think the Warren Act speaks for itself.

MR. VOLKER. Q The follow up question would be, in
view of the fact that there is a statute that sets forth the
criteria, do you have information that suggests to you that
there woul d be grounds for rejecting an application by E
Dorado to place water in Fol som Reservoir pursuant to this
application?

A I think that the grounds for rejection of such an
application is going to be primarily based on the |ega
anal ysis of what is going on with respect to their
application, and | don't feel conpetent to answer that
guesti on.

Q Thank you. Are you faniliar with the environnental
reviews presently under way with regard to allocation and
distribution of the so-called 15,000 acre-feet of Fazio
wat er for Fol son?

A | am not personally famliar with them | just
nmerely know that they are going on, that it's being done by
anot her group of the Bureau.

Q Do you know which unit is doing it?

A The unit that has specific responsibility for the
programmtic EIS in devel oping a water allocation policy.

Q Is that an entity within the Bureau of Recl amation?
A Yes.

Q I's there co-participation by any State agency in that
process?

A | think it is a very broad public -- they have a very

broad public participation process with respect to that
effort.

Q Do you know the approximate tine frame for conpletion
of the EIS pursuant to that process?

A | believe it is to be conpleted sonetine next year
1996.

Q And do you know if there is any further approval of

the process required follow ng conpletion of that EIS before
the Bureau could begin delivery to El Dorado of all or a
portion of the 15,000 acre-feet of Fazio water?

A | do not know.



MR. VOLKER: | have no further questions.

MR. STUBCHAER: Thank you.

MR. SOMACH: M. Stubchaer, when the rest of the
parties are finished with their cross-examnation, | would
request five mnutes to be able to cross-exani ne these
Wi tnesses on the Warren Act direct testinony that was just
provided from M. Vol ker's exami nation

MR. STUBCHAER: Yes, you may use some of your tinmne.

Al right, we are going to take a 12-m nute recess
Now.

MR VOLKER M. Stubchaer, we made at |east two
t ypogr aphi cal nistakes in one of the exhibits subnmitted
previ ously which we have caught, and hopefully they are the
only ones, and al so, during the testinmny of P&E
representatives, statenments were made with regard to
conpliance with FERC fl ow requirenents at Kyburz that |
think require some attention

| have a table displaying the flows of the South Fork
Anerican River at Kyburz over the |ast approxi mately 50
years of record that | would |like to have al so marked as
exhibits for the rebuttal testinony of Dr. Curry.

May | make those available at this tinme?

MR STUBCHAER: W& will mark them when you get to
your rebuttal testinony.

As a courtesy to the others, if you want to
di stribute them go ahead.

MR. VOLKER:  Thank you.

MR. STUBCHAER: A 12-m nute recess.

(Recess)

MR. STUBCHAER: Ckay, the hearing will cone back to
order.

M. Birm ngham are you ready to proceed with your
Ccross-exam nati on?

MR BIRMNGHAM | am

MR STUBCHAER: We will reverse the order here.
CROSS- EXAM NATI ON
by MR Bl RM NGHAM
Q My questions will be directed primarily at M.

Renni ng.

M. Renning, if | were to presune that you were
famliar with the termCVP yield, would | be correct in ny
presunpti on?

A Yes.
Q What does that term CVP yield nean?
A That's the quantity of water that the Central Valley

Project can deliver to its contractors under adverse
hydr ol ogi ¢ circunst ances.

Q What do you nean, hydrol ogic circunmstances?

A During long-termdroughts such as occurred during
1928 through '34, or the recent drought that we were in.

Q The yield is determ ned by |ooking at the anount of
wat er that the project can produce during a critically dry
peri od?

A Yes.

Q Now, included in the calculation of the Central

Valley Project yield, or let ne state the question
differently. |Is the 17,000 acre-feet which El Dorado now



seeks to appropriate included within the Central Valley
Project yield?

A Yes, to the extent that the hydrol ogic records that
are used in these studies do not assume that El Dorado is
diverting that water, that water woul d be avail abl e at

Fol son?

A Does the Bureau of Recl amation have contractual or
regul atory obligations to provide water within the American
Ri ver wat ershed?

A Yes, we do.

Q VWhat are those obligations?

A W have a nunber of contracts with entities within
Sacramento County, Placer County, El Dorado County.

Q And does the Bureau have m ninum fish-fl ow
obligations in the | ower Anerican River?

A Yes, we do.

Q Does the Bureau of Reclamation nake rel eases from

Fol som Reservoir in order to maintain the water quality
standards in the Sacranento-San Joaquin Rivers Delta?
A Yes, we do.
Q Now, ny |ast question focuses on a critical year. In
a critical year, do the Bureau's in-basin contractual or
regul atory obligations consune the entire amount of water
that can be produced by Fol som Reservoir?
A I wouldn't characterize it as consunmng the entire
amount of water, but there would be circunmstances under
whi ch the nmeeting of our in-basin demands, including the
flow requirements to the | ower Anerican River and the Delta
woul d control operations at Fol som Reservoir.

MR. BIRM NGHAM | have no further questions. Thank
you.

MR. STUBCHAER: Ms. Lenni han
CROSS- EXAM NATI ON
by MS. LENNI HAN
Q M. Renning, | amgoing to ask you sone questions
regardi ng Kirkwood Associ ates applications and petitions for
partial assignment. Those applications and petitions seek a
maxi mum annual diversion anbunt of 500 acre-feet.

Are you aware of that?

MR. RENNING A Yes, | am
Q And those applications al so seek the water for snow
maki ng use.

Are you al so aware of that?

A Yes, | am

Q Were you present during the earlier testinony of
Ki r kwood Associ at es?

A Yes, | was.

Q And you understand that the estimate is that |ess

than 90 percent of the water which Kirkwood uses woul d be
consunptively used; is that correct?

A I think it was |ess than four percent.

Q I"msorry, | reversed it. Actually, it is six
percent to be precise. You recognize that?

A Yes.

Q In reading through your testinony, and I am | ooking

now at USBR 95-2 regarding the Kirkwood Associ ates and ot her
applications, you stated that Reclamation recogni zes that



t he amount of water which would be consunptively used
pursuant to all of the permits by the entities addressed in
that testinony is insignificant in relation to the
gquantities of the American River water that Reclamati on has
appropri at ed.

G ven Kirkwood's consunptive use for snow neking is a
maxi mum of 30 acre-feet per year and an average of 15 acre-
feet per year, do you contend on behal f of the Bureau that

Ki rkwood water use will injure the Bureau water use in

Fol son®

A | believe ny testinobny was that we recogni ze that the
amount of water which will be consunptively used pursuant to

the permits requested is insignificant, and that the issue
that we are prinmarily concerned with in our protests is the
| egal issue associated with the granting of rights on
reservoirs that have been in operation for many years with
power rights.

Q Let me restate nmy question, and that is, does the
Bureau take the position that Kirkwood' s water use, and
mean only the water use for snow nmaking, will injure the
Bureau's water uses out of Fol son?

A As a practical matter, that use will not injure the
Bureau or affect our rights; however, we would prefer to |et
our protest stand and |l et the Board address this issue as to
whet her such a right should be granted under the
circunstances that exist surrounding Kirkwod' s application

Q What specifically about Kirkwood' s applications does
t he Bureau object to?
MR, TURNER: | think that has been asked and

answered. He has already stated it very clearly in his
witten and oral testinony.

MR. STUBCHAER: It is the principle.

M5. LENNIHAN:  Well, | just want it clear on the
record because we are not at this point able to understand
what injury there is and M. Renning has just testified
there is no injury.

Q Is that correct, M. Renning?

A Well, for your particular application, but if another
entity applied in sinmlar circunstances for a use that was
not insignificant, that if it were for thousands and

t housands of acre-feet that were going to be used in such a
manner that it would significantly affect our rights, then
we woul d have a concern with that.

Q But with regard to Kirkwood's application
specifically it is your conclusion that they will not injure
the Bureau's water use; is that correct?

A That's correct.

M5. LENNI HAN:  Thank you.

MR. STUBCHAER. M. Gllery, | see your hand hal f up?

MR. GALLERY: Yes, | will get it clear up after this.
CROSS- EXAM NATI ON
by MR GALLERY:

Q Just one question, M. Renning.

You testified here, M. Renning, that you question
the authority of the Board to grant pernmits to Al pine County
and Amador County for nonconsunptive uses when applied for
recreational use.



You don't question the authority of the Board to
apply for a pernit for recreational use; do you?

No, | don't believe so.
Q And the Bureau itself in its water rights at Fol som
there are rights to use the water for recreational purposes;
isn't that correct?

A Yes.
Q And are you famliar with the SMJID permits for the
upper Anerican River reservoirs, Loon Lake and Union Valley?
A No, | amnot familiar with those.

MR GALLERY: That's all | have.

MR. STUBCHAER: Thank you.

Let's see, M. Somach, | believe you had about ten
m nut es?

MR. SOMACH. | have read the transcript fromthe

prior hearing on this matter and | am anxi ous to nake sure
that these hearings conclude today, and | don't want to do
anything that will prolong them so as a consequence, | wll
rely upon the direct testinony and cross-exani nation on the
Warren Act points that were made in our prior hearing.

MR STUBCHAER: All right. Staff?
EXAMI NATI ON
by MR LAVENDA:
Q Just a coupl e of questions.

M. Renning, do you have know edge of what one acre-
foot of water night be worth to the Bureau in terns of power
generation at Fol son?

MR RENNING A No, | don't have that figure off the

top of nmy head. | amsorry, | don't have that figure. |
don't know.

Q And if you did have such a nunber, would it include
power both at Fol som and at N nmbus?

A Yes, it woul d.

Q Assum ng that water passes through Fol som and al so

passes through Ni nbus and generates hydropower?
A Yes, it woul d.
Q In your testinony in regard to El Dorado
applications, which is USBR 95-1, you nention a nunmber of
contractors for Fol som water.

Is SMID a contractor for Fol som Reservoir water?
A Yes, it is.

Q And do you know if that water is used in any way,
shape or formfor recreation at SMJID facilities?
A | believe that the water that they take nowis

primarily used to keep Lake Rancho Seco full and that's for
recreation.

Q Are there currently any other uses made of that water
body?
A Lake Rancho Seco? There nmay be sone uses associ ated

wi th the nmi ntenance operation of the powerplant, but I
truly don't know.

Q Is primarily contract water supplied for recreation
t hough?

A Yes.

Q In your testinony in regard to Kirkwood Associ ates

and Al pi ne and Amador Counties, you raised the question
Recl amati on questions the authority of the Board to grant



permts for the storage of water for nonconsunptive uses
specified in those applications.
Is reclamation a specified use at Sly Park?

A | don't know. It probably is, but --
Q | see sone shaki ng heads against the far wall
A If it is not, | certainly stand corrected but | am

not personally famliar with those permts, and | guess |
shoul d say |I don't know.

Q And you nention at Folsomthere is recreation
included as a use; is that correct?

A | believe so, yes.

Q Is there a nmini mum pool requirenent at Fol son?

A Not that | am aware of.

Q VWhat is the | owest | evel Folsom has ever been drawn
down to?

A | believe in 1977, it was drawn down to a little

bel ow 200, 000 acre-feet.

MR. LAVENDA: Thank you. No further questions.

MR. STUBCHAER: Any redirect, M. Turner?

MR. TURNER: Yes, just a few quick questions.
REDI RECT EXAM NATI ON
by MR TURNER
Q | think you had nentioned in your earlier testinony,
M. Renning, that you were concerned that in the future
there woul d be demands in excess of supply at Folsom |
thi nk you had nentioned that that was going to be affecting
both in-basin and export uses of water; correct? Wuld you
explain that in alittle nore detail ?

A Yes. Wth respect to export demands, our ability to
neet those denmands can be affected in two ways; by increased
use in the upper Anerican River watershed -- first, it could

affect the Central Valley Project's ability to nmeet export
demands when Fol somis clearly supporting such demands, but
that may be an inpact that the area of origin principles
al | ow to happen.

And second, it could affect Folsonms ability to neet
such demands when Fol som s operations are being dictated by
i n-basin deliveries and/or by flow requirements for the
| ower Anerican River and the Delta, because to the extent
t hat Fol som storage nust be conmitted to neeting those
demands, it is going to affect our ability to neet our
export demands at a later period, and for that matter, our
i n-basin demands at a later period in tine.

Q Now, | believe that in the protest that the Bureau

had filed, there was a reference to the Bureau's wllingness
to consider withdrawing the protest if one of the conditions
that was agreed to was Term'91. | wonder if you would

expl ain how that would have any applicability to these
particul ar applications.

A Well, Term'91 conditions exist when the storage

rel eases of the CVP and the State Water Project exceed the
guantities of water that are being exported by the two
projects in the Delta. That nmeans that the storage rel eases
are being used to neet in-basin demands collectively by the
proj ect.

The conditions that | have been tal king about with
respect to the American River and Fol som Reservoir are



specific to Fol som Reservoir. There nmay be conditions where
our operations are constrai ned by in-basin demands solely at
Fol som and the project as a whole nmay not necessarily be
under Term ' 91 conditions.

Q Is it not the case that Fol som Reservoir is operated
for nunerous purposes including the neeting of fish flows,
nmeeting Delta water quality flows, neeting contract demands?
Aren't those el enents of Fol som operation?

A Yes, they are.

Q And | asked in connection with the questions that M.
Vol ker was asking as to what are the contract denmands on

Fol som and how is that going to be affecting their
particul ar operation in connection with the El Dorado
applications?

It's not just contract demands al one that need to be
consi dered when we are | ooking at the operation of Fol som
correct?

A Yes, that's right. Certainly, with respect to
actions that are taking place with respect to the CVPIA,
think it is alnbst a given that flows for fishery purposes
are going to increase fromthe CVP reservoirs.

MR. TURNER: | wouldn't have anything further

MR. STUBCHAER: Anyone wish to recross on these
guesti ons?

M. Volker. These are linmted strictly to the issues
j ust addressed on redirect.

RECROSS- EXAM NATI ON

by MR VOLKER

Q M. Renning, | believe you just testified to the
breadth of the constraints on the Board's ability to enter
into arrangenents for the placenent of water in Fol som by
ot hers.

I want to ask you whether --

A I wouldn't characterize ny testinony as that.

MR. TURNER: Could you clarify, M. Volker? You said
you are tal king about the Board's authority to place water
in Fol som

MR. VOLKER: The Bureau's authority -- I'msorry.
Let ne rephrase.
Q I's the Bureau constrained by the EPA water quality

standards adopted Decenber 14, 1994, with respect to m ni num
flows in the Bay-Delta systen?

MR. TURNER: | would take exception to the word
constrai ned. I think if you are asking are those
particul ar standards being inplenented by the Bureau, that
m ght be an appropriate question that could be answered.

MR. VOLKER: Al right.

A Wl |, the exact standards that we are operating to
now are the standards adopted by the Board in May of this
year which are very sinilar to the standards that were
contai ned in the Decenber agreenent.

MR. VOLKER: Q Do you agree that inplenentation of
t hose standards requires enhanced rel eases of fresh water
from Folsomto the Delta?

A Wel |, perhaps not specifically fromFol som but they
require increased flows into the Delta fromthe Sacranento
Ri ver, yes.



Q Has the Board yet determined howit will neet those
Boar d- adopt ed Bay-Delta water quality standards?

A Vll, we are nmeeting them now.
Q In dry years?
A Wel |, nmeeting those standards in dry years is

probably going to require that the deficiencies be inposed
on our contractors over what they might otherw se have had
pl aced on them absent those standards.
Q What changes in operation, if any, has the Bureau
adopted to assure conformance with the State Water Board's
Bay- Del ta st andards?

MR. SOMACH: (Objection. Now we are tal ki ng about
conpliance with Delta standards. W are so far afield of

what this hearing is about, | object as to rel evance.
MR. STUBCHAER: Sust ai ned.
MR. VOLKER: | believe the witness testified that

anong its constraints on its ability to approve additional

pl acenent of water in Folsom Reservoir is its statutory duty
to comply with the C ean Water Act and Bay-Delta standards,
and ny question asks himsinply what measures the Bureau was
undertaki ng to assure conpliance with those standards.

MR. TURNER: M. Stubchaer, the problem we have is,
first of all, as M. Renning has pointed out on nunerous
occasi ons, what we are tal king about here is the operation
of Fol som Reservoir, which is one facility of the Central
Val | ey Project.

As we pointed out in the 1993 hearings, Fol som
Reservoir is operated in conjunction with Shasta and Trinity
for water quality releases to the Delta, and that we cannot,
in fact, sit down and identify that Folsomw Il do X, Shasta
wWill do Y, and Trinity will do Z to neet the new Bay-Delta
st andards comnpared to what they woul d have done before.

It's integrated and been nodi fi ed and changed at any
point in tinme, so | don't know how M. Renning can give an
answer to that question.

MR. VOLKER. M. Renning is apparently qualified to

gi ve such an answer if that is his testimony. | think the
guestion is proper.

MR. SOMACH. | still have an objection to the
qguestion. | thought it had been sustai ned.

MR STUBCHAER: Yes, | did sustain it.

M. Turner just anplified why it can't be answered if
it is not sustained.

MR. VOLKER: | think M. Turner was testifying for
the witness. That is inproper. | don't think his testinony
shoul d be pernmitted and | nove to strike it as interrupting
the rights of protestants to put a proper question to the
Wi t ness.

MR. TURNER. M. Stubchaer, | was not testifying. |
was repeating what was stated in the previous hearings held
on this particular matter, and I can go ahead and pull the
transcript and we can read it directly where that was

testified to. It is not new information.
MR. VOLKER: O course, the Bay-Delta standards were
not in place in 1993. It is a proper question and | am

going to insist | have an answer to it.
MR. SOMACH: | objected to the question separate from



M. Turner, and M. Stubchaer has sustained nmy objection

MR STUBCHAER: Yes.

MR VOLKER: | will nmove on then, M. Stubchaer
Q Has the Bureau ever undertaken to ascertain its
obligations under Article X-A Section 3 of the California
Constitution?

MR. TURNER: That's asking for a |legal conclusion and
| object.

MR. STUBCHAER: Can you relate that to the redirect
testi mony?

MR. VOLKER: Yes. The redirect testinony had to do
with the obligations of the Bureau to satisfy environnental
constraints in deternm ning what water to accept for
pl acenent in Folsom Article X-A, Section 3 of the
California Constitution is one of those environnental
constraints, and | would be happy to read it to the wt-
ness, if he is unfamliar with it.

MR. SOMACH: | object to the nischaracterization of
M. Renning's testinony, which he has already corrected you
on once. He has repeated the m scharacterization

MR. STUBCHAER: | am going to sustain the objection
on the grounds it calls for a |egal conclusion

MR. VOLKER: Q Do you have any information with
regard to whether or not the Bureau is under any constraints
forecl osing diversion or rediversion of water fromthe South
Fork American River at Fol som Reservoir for export to the
Cosummes Ri ver watershed?

A I don't quite understand your question.

Q Have you ever received any direction from anyone at
the Bureau with regard to whether the Bureau is constrai ned
by features of the California WIld and Scenic Rivers Act
with regard to applications for export of water from Fol som
to the Cosummes River watershed?

MR. SOMACH: Objection, relevance, beyond the
redirect.

MR BIRM NGHAM  Shortness of tine.

MR. STUBCHAER: | don't know where in the redirect
they mentioned sonething that is related to that question
MR. VOLKER. Well, it was ny understanding that the

redirect addressed environmental constraints on the Bureau's
acceptance of water in Folsomand | amsinply exploring the
paraneters of that.

A Al | can say is that the Bureau will neet the flow
requi renents that we have obligations for in the |ower
Anerican River and | don't know what else | can say about

it.

MR VOLKER: Q You are not familiar with any
specific constraints on your operation that flow fromthe
California WIld and Scenic Rivers Act?
A I amnot fanmiliar with any.

MR. VOLKER: | have no further questions.

MR. STUBCHAER: Anyone el se?
EXAMI NATI ON
by MR LAVENDA:
Q One brief question. M. Turner, you nentioned a
nunmber of conditions that the Bureau nust consider in the
operation of Folsom and for the record, | did not hear



recreation.

My question is, is recreation considered by the
Bureau in its day-to-day operations or season-to-season
operations.

MR. TURNER: | presunme that question was directed to
M. Renning. You nentioned M. Turner
Q M. Renning, yes.
A Yes, in the annual operations of Fol som Reservoir we

attenpt to maintain the level of Folsom such that the narina
is in operation throughout the entire year and that the
various boat ranps are in the water and that sort of thing.

Q You say throughout the entire year. |s there a
speci fic season?

A | amsorry, through the recreation season, primrily
bet ween Menorial Day and Labor Day.

Q And woul d you characterize Fol somas a high-use
recreational water body?

A Yes, that's ny understanding.

Q And in which county is this reservoir |ocated?

A It's located in three counties, Placer, El Dorado and
Sacr anment o.

Q And do you have any idea of the percentage of

di stribution?

A No, | don't.

MR LAVENDA: Thank you

MR STUBCHAER: Ckay.

MR. TURNER: M. Stubchaer, | would like to introduce
and have accepted for the record the Bureau of Reclamation's
Exhi bits 95-1 and 95-2.

MR. STUBCHAER: W thout objection, they are accepted.

M. Turner, thank you for your appearance.

M. Baiocchi, did you wish to make a policy
st at enment ?

MR BAIOCCHI : No.

MR. STUBCHAER: M. Infusino, it is my understanding
you wi sh to make a policy statenent and then introduce sone
exhibits for consideration for acceptance into the record,;
is that correct?

MR. INFUSINOG Yes, | have an opening statenent and
then | will attenpt to introduce sone evidence.

MR. STUBCHAER: All right. Just for the benefit of
t he audi ence, you do not plan on calling any w tnesses?

MR. INFUSINO That is correct.

As you know, | represent Quality Gcowmh. Quality
Growmth is here to present sone evidence relevant to the
State Water Board's consideration of the El Dorado
application. Mch of this evidence has come into being
since the June, 1993, hearing on the previous versions of
the EI Dorado project, and is, therefore, very relevant to
the focus of this hearing.

Quality Growt h hopes to introduce evidence from El
Dorado County's own records to show that El Dorado County is
pl anning to significantly inpact the land, air, wildlife and
waters of the State of California. The evidence would show
that El Dorado County is planning not to neet health-based
State anbient air quality standard. The evidence woul d show
that El Dorado County is planning to create gridlock on



H ghway 50.

The question before the State Water Board is, can El
Dorado County with such plans in mind send its Water Agency
to the State Water Resources Control Board and be handed the
wat er needed to execute those plans?

In response to the notice of the revised El Dorado
proj ect applications on Septenber 13, 1994, Quality G owth
filed with the State Water Board a protest formw th an
attached statenent of reasons, statenent of facts, proposed
mtigation conditions and exhibits.

I will try to now briefly sumarize that 50-plus page
statement on the grounds of Quality Growmh's protest.

As you know, a protest of an application can be based
upon an al |l egation that the proposed appropriation would not
best conserve the public interest or public trust uses,
woul d have an adverse environnental inpact or be contrary to
the law, Title 23, California Adm nistrative Code, Section
745(c).

Quality Growth basically nakes five allegations that
suggest that El Dorado's applications do not best conserve
the public interest or public trust uses, would have adverse
environnental inpacts and would be contrary to | aw

First, Quality Gowh alleges, as do other
protestants, that the El Dorado project would take water
needed for recreation, fish, wildlife and other public trust
val ues.

Second, Quality Growth alleges that the proposed
appropriation is in an amount in excess of that reasonably
necessary for County devel opnent. The California
Constitution acknow edges the inportance of water by
precluding its waste and unreasonable use (Article X
Section 2.) this prohibition against waste and unreasonabl e
use is echoed in Water Code 275.

Even if water will be put to an acknow edged
beneficial use such as donmestic or agricultural use, the
amount of water that can be appropriated and the nanner in
which it can be appropriated is linmted to the amount that
i s reasonably necessary for that use.

Wth respect to statutory provisions protecting the
areas of origin of water fromwater exporters, even these
statutes reserved for these areas only the water reasonably
required to adequately supply the beneficial needs of the
protected area and the water necessary for the devel opnent
of the County, Water Code Sections 1216, 10,505 and
10, 505. 5.

Quality Growth hopes to introduce evidence to show
that the proposed appropriation is in an amunt in excess of
t hat reasonably necessary for County devel oprent.

The evidence woul d show natural and other resource
constraints will restrict growth to |l evels that can be
ef fectively supplied by El Dorado's other sources of water
supply, thereby elimnating the need for the water requested
in El Dorado's applications.

Third, Quality Growmth alleges that the appropriation
woul d danage val uabl e natural resources, a constitutiona
mandat e agai nst waste and unreasonabl e use; also, forbids a
di sposition of water that would entail not only waste of



wat er but damage to val uabl e natural resources (Natural
Products Conpany vs. City of L.A , 1943, 23 Cal 2nd 193).

Quality Growmt h hopes to introduce evidence that the
El Dorado project may result in danage to val uabl e natura
resources in the use of that water. The evidence woul d show
that the style and anmount of residential growh to be
serviced by the El Dorado project may waste land, air, water
and wildlife resources of the State of California.

Fourth, Quality Growth alleges that it is not in the
public interest to grant further appropriative water rights
to an applicant that continues to violate affluent discharge
requirenents. In deternmining the public interest, the Board
shal |l give consideration to any general or coordinated plan
| ooking toward control, protection, devel opment, utilization
and conservation of the water resources of the State, Water
Code Section 1256.

Quality Growth hopes to introduce evidence, sone from
the State Board's own files, that indicate that El Dorado
Irrigation District continues to fail to neet effluent
di scharge requirenents in its operating permt of the Deer
Creek wastewater treatnment plant.

Fifth, Quality Gowh alleges that the anpunt and
styl e of devel opnent supplied by the water will create in El
Dorado County an unsuitable living environnent. In acting
upon applications to appropriate water, the Board shal
consider the State goal of providing a decent hone and
suitable living environment for every Californian, Wter
Code Section 1259.

Quality Growt h hopes to introduce evidence that the
amount and style of growh accommpdat ed by the appropriated
wat er woul d exacerbate existing substandard |iving
conditions in the County and woul d hanper efforts to remedy
t hese substandard conditions.

In addition, the cost of financing the growth and
associ ated infrastructure may nake living in El Dorado
County cost prohibitive for sone Californians.

Wth that, | would like to begin the introduction of
evidence. |If | can propose a nethod for doing that, | would
suggest that | be allowed to identify itens fromour exhibit
list so we understand the nunber we are dealing with, nmake a
brief statenment explaining why it is relevant and why it is
admi ssi ble, and then field any objections that nmay cone
forth.

MR STUBCHAER: That sounds reasonable, but | wll
say before we begin, subject to correction by M. Tayl or
t hat docunents which are already in the record or in the
State Board's files can be referred to. However, copies
from publications for which the author is not available for
cross-exam nation, such as a newspaper article, I'minclined
to not admt.

MR. SOMACH. M. Stubchaer, | want to renew ny
objection. The point is there is nobody available for
cross-exam nati on on any of these exhibits because there is
nobody testifying in support of these exhibits. That is no
fault of the project proponents here. That is entirely the
fault of the protestant.

My suggestion to the extent there is -- | don't want



to drag this on and | think it is inportant for us to

proceed -- is that to the extent that a policy statenent has
been nade, that if he wants to attach this as a part of the
policy statenment, there is no proper objection, | guess, to

that in one sense, and that's the only way one gets around
the fact that otherwise it can't come in because there is no
ability to cross-exanine on it.

They cannot be in a technical sense evidence or
exhibits. They can be sinply part of an envel ope of his
policy statenent.

MR INFUSINO M. Stubchaer, if M. Somach woul d
like to present rebuttal evidence follow ng ny presentation
he is open to provide that rebuttal evidence. If he would
like to bring in people to question the veracity of the
docunents or the people to question the accuracy of the
docunents, he is welcone to do that. He has anple
opportunity to counter this evidence if he so chooses.

The docunents speak for thenselves. |If he wants to
attack information in the docunents, he is free to do that
the sane way we were free to attack infornmation that was in
any of his docunments.

MR. STUBCHAER: Under our proceedi ngs, the authors of
t he docunments should be present for cross-exam nation
They, in fact, wote themand that doesn't apply to nmany of
t hese exhibits.

I think M. Somach raises an interesting possibility
where you coul d get your docunents on the record and that is
attach themto your policy statement, but they would not be
formal exhibits accepted as evidence. They would back up
your policy statement, and you can refer to themin your
policy statenment and that would save a |ot of tine.

MR INFUSINO |If I thought the decision of this
Board woul d be the end of the proceedings on this matter, |
woul d be inclined to do that, but it is my guess that this
is going far beyond the decision of the Board and | think it
is critical that this evidence be in the administrative
record formally.

According to the Rules of Evidence that are foll owed
under this proceeding, this is Title 23, Section 761(d), any
rel evant nonrepetitive evidence shall be admitted if it is
the sort of evidence on which reasonabl e persons are
accustoned to rely in the conduct of serious affairs. It
says the hearing need not be conducted according to the
technical rules of evidence relating to evidence and
W t nesses. However, it doesn't preclude you from conplying
with those rules, and nmy suggestion is we see if | can
conply with sonme of those rules.

After all, those are the rules relied upon by courts
t hroughout this land. Those are the rules used to decide
cases that involve mllions of dollars of danmages, cases
that involve the restraint of people's personal freedom and
in sone cases, their loss of life.

| mean, if | can manage with some of ny exhibits to
neet sone of the requirenents of the Rules of Evidence,
feel like | have net your reliability requirenents. | my
be able to cal msone of the concerns. | have attenpted to
hone down the pile of evidence to approxi mately nine



exhibits, and if |I can have the opportunity to try to adnmt
those nine exhibits, | would appreciate it.

MR. STUBCHAER: Yes. Before you start, it |ooked
like M. Taylor wanted to say sonething. Okay.

MR INFUSINO Quality Gowth's first exhibit in
order is the water supply and demand sunmary of El Dorado
County Agency, dated 5/17/95. It is relevant --

MR. STUBCHAER: Pl ease give us the nunber.

MR INFUSINO It was identified in our exhibit Iist
as Exhibit No. 4.

MR. STUBCHAER: It says 4 is by reference.

MR INFUSINO Correct. It is relevant evidence that
the applications in question are in excess of a reasonable
need as alleged in Quality Gowh's protest. | have a copy

here that is authenticated.

MR. STUBCHAER: This wasn't distributed with your
packet of exhibits.

MR INFUSINO No, this was on file. The procedure,
as | understand it, is when docunments are to be incorporated
by reference, a copy has to be on file with the Board, and
that relieves you of the burden of providing copies to the
other parties. It was noted as such on our list of exhibits
and was on file with the Board on COctober 2.

If you look at our list of exhibits, you will see a
smal | r.

MR STUBCHAER: That stands for reference. | have
it, go ahead.

MR. INFUSINO This docunent is authenticated, signed
by the Deputy Oerk of the Board of Supervisors of El Dorado
County on paper enbossed with the seal of the County of E
Dorado. It conplies with the Best Evidence Rule and there
is a copy of the docunent on file with a public entity in
the United States, Evidence Code Section 1530. It conforms
to the hearsay exception, Evidence Code Section 1280 for
records of public agencies in that --

MR. SOMACH. |Is there sone way we can go through
these nine? | amvery afraid we are not going to get done
if this drags on for nine documents.

My objection is going to be the sane. W have
certain due-process rights that are going to be tranpled by
havi ng evidence entered into the record that is not subject
to cross-exam nation due to nothing that we caused, nothing
that we did.

| have offered a suggestion that would allow himto
get whatever it is he wants before the Board in terns of a
policy statenment, but there is no cure in terns of citing
t he Evi dence Code hearsay rules or other kinds of rules that
they are just additional objections | could heap upon the
fundamental objection, and that is there is no witness here
conpetent to be cross-exan ned on any of the substance of
any of the docunents that are being offered.

MR. STUBCHAER: Let's identify the exhibits before we
di scuss each in detail. Could you do that, and we could use
your exhi bit nunber |ist.

MR. INFUSING That's what | amtrying to do

MR. STUBCHAER: | nean before we get into the
di scussi on.



MR INFUSING | want to nake sure | give you an
accurate |ist.

No. 4, which | was just speaking to;

No. 25, Fiscal and Financial Feasibility Analysis of
Draft General Plan, 2015 Draft Report, County of El Dorado,
Cct ober 21, 1994;

Exhi bit Nos. 26 and 27, which are NPDES Reports from
Deer Creek Wastewater Treatnment Plant in May of 1995 and
June of 1995;

Exhi bit No. 29, Investigation of Allegations of
| mproper Qperation and Mai ntenance Resulting in Violations
of Waste Di scharge Requirenments at Deer Creek \Wastewater
Treatment Plant, El Dorado Irrigation District C ean Water
Grant No. C-06-1014-110.

MR. STUBCHAER: That's not in the package you
del i ver ed.

MR INFUSINO It was a document to be incorporated
by reference. A copy was on file with staff on October 2.

MR. TAYLOR. | didn't get the |last reference.

MR INFUSINO Exhibit No. 29. It was noticed for
pur poses of identification.

MR. STUBCHAER: And then, what was your next nunber?

MR. I NFUSINO No. 32, Technical Assessment of the
Conceptual Land-Use Plan, El Dorado County Plan, 1020
General Pl an.

Exhibit No. 34 --

MR. STUBCHAER: Just a moment. All right.

MR I NFUSINO Exhibit No. 34, El Dorado County
CGeneral Plan Update Draft EIR, Decenber, 1994.

Beyond Sprawl, New Patterns of Gowh to Fit the New
California, Exhibit No. 35, a product of the Resources
Agency.

MR. STUBCHAER: It is atitle, not a sentence?

MR. I NFUSI NGO And Exhibit 36, Linkage Between Land
Use and Air Quality.

MR STUBCHAER: Does that conclude the list?

MR I NFUSINO That concludes the |ist.

MR. STUBCHAER: M. Taylor or staff, are all these
docunents on file with the Board?

MR LAVENDA: Yes, sir.

MR. STUBCHAER. M. Tayl or.

MR. TAYLOR. | have several comrents.

First of all, notwithstanding the fact that a

proposed docunent nay be hearsay, it may, neverthel ess, be
adm ssible if it would be admissible in a court of law CQur
regul ations provide that the Board may take official notice
of certain kinds of documents. That one takes official
notice nerely means we can take notice of the existence of

t hose docunents and what they say.

That doesn't necessarily follow that the facts stated
in those docunents nmay be treated as facts by the Board in
maki ng a deci si on.

Wth regard to publications of State agencies here,
it is my viewthat the Board may take official notice that
t hose docunents have been prepared and published by State
agenci es, that they exist and what they say.

So, | think to that extent, we can take official



notice of sone of these docunents. | have serious
reservati ons about taking official notice of the draft
docunents which haven't been filed supporting any kind of a
fact as offered by M. |nfusino.

MR INFUSINO It appears to ne we really need to go
t hrough these one at a tinme because otherw se we are goi ng
to get these sort of vague objections about which one is
draft, which one is final

MR STUBCHAER: Well, | would like to see if there
are some here we can agree that we will take official notice
of, do it in steps.

Exhibit 25 also is a draft.

MR. TAYLOR: Let me go through these that | have
noted that it appears we could take official notice of: No.
29, because that is a docunent within the Board's records
whi ch was prepared by Board personnel; and it appears No.
32, No. 36.

MR. STUBCHAER: Did you skip 34 because it was a
draft?

MR TAYLOR  Yes.

MR INFUSING Wuld you like us to start there?

MR STUBCHAER: | will get to you. You will have
your chance.

MR INFUSING It's still a long four days.

MR. STUBCHAER: You have earned your tine by
patiently waiting.

No. 4 also said draft. | wanted to identify that.
And 25 is a draft. No. 26, | don't see any; 27 -- well, we
can narrow the list down by four anyway and I will say that
I aminclined to take official notice of the documents, 29,
32, 35 and 36.

MR. SOMACH: Don't | get to --

MR INFUSING |'m sure you do

MR. STUBCHAER: | haven't nade a ruling. | said ny
inclination was to accept those.

MR. SOMACH: Your are not going to accept those into
the record, you are going to take official notice of them
which | think is different and that ought to be nmade very
clear for the record, that they are not introduced into
evi dence, but you will take notice of them

Moreover, | want to add in addition to the objection
which | nade earlier on the record, so | amnot going to
restate my objection, but that these docunents she is now
asking you to take notice of are also irrelevant and, in
fact, the Board has previously made statenents and has
excl uded ot her evidence which covers the exact type of
information that's contained in many of these docunents.

To the extent that we are tal king about docunents
that deal with allegations and infornmation about the
facilities that are not before the Board in these
proceedi ngs, to the extent they were dealing with genera
pl anni ng docunents, some of these are in the process of
bei ng prepared, if he has got a probl em about the way El
Dorado operates its wastewater treatnment plant, he nmay enter
into those heari ngs.

If he has a problemwi th the general planning
process, he may enter into that process, and if he doesn't



like the Board's determ nation, the Board of Supervisors
determ nati on, he may proceed to attack both of those
determ nations in a courtroom

He nay not collaterally attack those deci sion-maki ng
processes here when these matters are not before the Board.

That is the substance of my objection with respect to
even taking notice of documents which are entirely outside
of these proceedi ngs.

MR. INFUSINO M. Stubchaer, in nmy opening statenment
| thought | nmade it very clear why this evidence is
relevant. | provided citations to legal authority why this
information is inmportant for this Board' s consideration

| refuse to respond to any nore objections. They are
not specific to a particular piece of evidence.

If we are going to get through these nine, we need to
deal with themone at a tine so | can field objections that
aren't vague and unspecifi ed.

One nore point of clarification, Title 23, Section
761(f) describes evidence by reference. It says, may in the
di scretion of the Board be received into evidence as
exhi bits by reference.

Is it your holding regarding these four that
reference will be taken, but they will not be received into
evi dence?

MR. STUBCHAER. M inclination is to take official
noti ce of them but not accept themas evidence in this
pr oceedi ng.

MR INFUSINO | just want to clarify that for the
record

MR. STUBCHAER: All right, begin with 4. You started
with 4 but | have forgotten --

MR INFUSINO As | recall, we were somewhere around
Evi dence Code Section 1280, which deals w th hearsay
exceptions for records of public agencies in that it is a
record offered to prove conditions regarding the project for
proj ected devel opnment and water supply. The witing was
made by the County Water Agency. It is within the scope of
the authority and duty under the water initiative adopted by
El Dorado County Board of Supervisors.

The witing is dated on the sane date as the workshop
during which it was used and the sources for that data
i ncluded reliable sources such as the applicant, El Dorado
Irrigation District.

It has been identified as Exhibit 4.

Finally, these papers were prepared by a public
agency and are in the possession of the Board. It is within
the scope of this hearing. Since it is newinformation, it
could not have been brought up in the 1993 hearings since it
did not exist.

Therefore, | nove at this time this exhibit be
recei ved into evidence by reference.

MR. STUBCHAER: Because it is a draft and not a
final, 1 amnot going to accept it into evidence.

MR. TAYLOR. May | amend that slightly?

MR STUBCHAER: Yes.

MR. TAYLOR. M. Stubchaer, you have discretion
whet her you wi sh to accept such a nmatter into evidence, and



it seens to ne as a staff person that it is not prudent or
responsi bl e, nor should responsible people rely on draft
docunents as a basis for evidentiary findings in a
proceedi ng of this sort.

For that reason, | agree wth your opinion

MR. STUBCHAER: Especially since the authors are not
avai l abl e for cross-exani nation.

Al right, let's go on to the next one, 26.

MR. TAYLOR. Twenty-five, | believe.

MR STUBCHAER: Twenty-five.

MR INFUSINO Which is the Fiscal and Financi al
Feasibility Analysis of the Draft General Plan dated
Cct ober, 1994, which is relevant evidence, and that it goes
to the ambunt of water requested by El Dorado's application
and that it is in excess of what is reasonably needed for
County devel opnent, which is, of course, a condition of
providing water to the area of origin.

Under Evidence Code 644, it bears the presunption of
aut hentication as a book purporting to be published by a
public entity. The final version was bound.

Under Evidence Code it is acceptable despite the best
evidence rule since it is a docurment filed with a public
entity. It isreliable inthat it was prepared by the sane
consul tant that the applicant has used and it is relying on
for its projections of growth, and that firm produced an
expert that testified in this hearing in June of 1993
regardi ng those projections on El Dorado's applications.

MR. STUBCHAER: The difference here is then the
aut hor was here for cross-exani nation

MR. INFUSING | acknow edge that. | was trying to
verify the reliability of the source of information. It is
within the scope of this hearing. Since it is new
information, it could not have been produced in the June,
1993, heari ngs.

Finally, it was prepared by a public agency and is in

t he possession of the Board, therefore, | nmove this exhibit
be received into evidence by reference.

MR. TAYLOR: | am confused. W are talking about No.
25?2

MR I NFUSI NO  Yes.

MR TAYLOR Wiich is titled Draft General Plan --

MR INFUSINO No, it is a financial and feasibility
anal ysi s.

MR. TAYLOR:  Ckay.

MR SOMACH. It's a draft analysis of a draft.

MR. STUBCHAER: For the reasons previously stated,
will not accept this exhibit into evidence.

Next is 26.

MR. I NFUSINOG We can probably deal with 26 and 27
t oget her.

MR, STUBCHAER  All right.

MR TAYLOR: It is not clear to ne who prepared
Exhi bits 26 and 27.

MR. I NFUSI NGO These NPDES reports?

MR TAYLOR  Yes.

MR INFUSING | have a copy that is verified by EID
and the person who prepared it, if you would like to --



MR. TAYLOR: The question | have, are these reports
prepared by El Dorado Irrigation District?

MR. INFUSINO Correct. Exhibits 26 and 27 are NPDES
reports on the Deer Creek wastewater treatment plant for
May, 1995, and June, 1995, respectively. They are
authenticated by a certificate of authenticity signed by
Marjorie Lopez, an ElID enpl oyee.

If you need copies, | have themhere and we will see
how we go.

They are relevant to show that through water
al l ocation EID may cause nore wasteful pollution of the
water of the United States, inpair beneficial uses of
recei ving waters, cause unreasonabl e danage to natura
resources. That is not in the public interest.

Regardi ng the best evidence rule, it conplies with
Section 1530 of the Evidence Code, that it is on file with a
public entity in the United States, certified to that
ef fect.

It is reliable since it was prepared by the
applicants for the purpose of nonitoring conpliance permt
condi tions.

It is within the scope of this hearing since it is
evi dence that could not have been produced during the June,
1993, hearings. Therefore, | nmove that this evidence be
accepted by reference.

MR STUBCHAER M. Tayl or

MR, TAYLOR. | would like to hear from M. Somach on
this one.

MR. SOMACH. In the first instance, | object wth
respect to relevance; secondly, | note that these are two

reports, My, 1995, report and a June, 1995, report. These
are the standard reports that go to the Regi onal Water
Quality Control Board. There are literally decades of
reports and | contend that in terns of, particularly the way
this is coming in without any ability to cross-exam ne
anybody with respect to these things, that unless all of the
decades of reports are going to be put into evidence, that
the selected portions wi thout any idea or ability to cross-
exam ne whoever it is that is putting themon, is

i nappropriate; so, on both grounds, relevance and the fact
they are taken, in essence, out of context of decades of

reporting.

MR INFUSINO First, let's deal with the issue of
cross-exam nation. |If M. Sonmach would like to recall one
of his witnesses, M. Alcott is still here and other
representatives fromEl Dorado Irrigation District are stil
here, and if he would like to cross-exam nation them | have
no objection to that. | don't knowif we have tine, but I
have no objection regarding the context of this matter.

This evidence was in our exhibit list. |f he wanted

to provide rebuttal evidence fromfuture nonths or past
nmont hs, he was capabl e of doing that.

| realize there is a substantial burden associated
with M. Somach's defending of this application. There are
sonme 33 protestants he has to deal with. [|f he finds that
burdensonme, | have a renedy. He can wi thdraw his
application.



Regardi ng the rel evance of this, and we have been
through this before, | think, we need to get back to comon
sense and nmy offer of proof is going to be in the formof a
brief story, if it is okay.

| have a friend. H's nane is Hank and he used to own
i ncome property, and when he would rent his rental units
out, he would always make sure he wal ked the prospective
renter back to his car after he saw the apartnment. Do you
know why? Because Hank wanted to nmake sure that the
property was naintai ned well and was tidy, and it was Hank's
observation that if soneone's car was full of yesterday's
newspaper, and used Kl eenex and a couple of beer cans, and
what ever, and if their car wasn't tidy, they probably
weren't going to be tidy tenants.

What we are suggesting is that the same is true for
agenci es and that when you |look at the EID s house right
now, it is not clean, and we are reluctant and we feel the
Board should be reluctant to entrust to that house any
further anobunt of our precious natural resources, and that
t hose precious natural resources, both the resources
allocated in their receiving water would be at risk. That
is why we think it is relevant.

MR. STUBCHAER: Are these two docunents in the
Board's files?

MR. LAVENDA: Yes, they are.

MR. TAYLOR. M. Stubchaer, you have discretion on
whet her to accept this or not.

MR. STUBCHAER: Frankly, M. Infusino, | have a
rel evance problem They are in our files. W could take
notice of thembut | don't see the rel evance in spite of
your story.

You told a simlar story the other day and | think
wi Il not accept themon the grounds of relevance.

MR INFUSINO W are to proceed then to 29?

MR. TAYLOR. Twenty-nine is one | have indicated the
Board coul d take official notice of.

MR. STUBCHAER: So, let's go to 34.

MR. SOMACH: Again, with the understanding of what
notice is and that it is not introduced as evi dence.
woul d note that El Dorado di sputes the contents of this
docunent .

MR. INFUSINO For the record, that was as to 29?

MR STUBCHAER: | think it was 34, 35 and 36.

MR SOVACH: That was 29.

MR. STUBCHAER. Did you have simlar coments on 32,
35 and 367

MR. SOMACH: My comments on those docunents, at | east
through 34, 32 and 34 -- 34 is a draft docunent.

MR. STUBCHAER: Right. Your objection on 29 is
not ed.

MR. SOMACH. Since it was not accepted into evidence,
you only indicated you would take notice of it, | wanted to
make sure that as you took notice of it, you took notice of
the fact that we don't agree with what is in there, and
since no one is here to cross-exanine, | can't do anything
nore at this point.

MR. STUBCHAER: It is on the record.



MR. TAYLOR. And | assune that it applies to 29, 32,
35 and 36, M. Sonach?

MR SOMACH: Well, 32 is a technical assessnment of
t he conceptual |and-use plan of El Dorado County to 2010
general plan, and nmy conment there is that it is not
rel evant again. It goes to the general planning process.

MR. INFUSINO Can we do these one at a tine?

MR. SOMACH. We are on 32; right?

MR INFUSING | was directed to go to 34 since it is
one that there has been an inclination of acceptance by
ref erence.

MR. STUBCHAER: All right, please go to 34.

MR INFUSINO Exhibit 34 is the El Dorado County
Ceneral Plant Update Draft EIR

MR STUBCHAER: And because this is a draft, | am
going to not accept it in evidence or take notice of it for
t he reasons previously stated.

MR INFUSINO And | would like to respond to that as
we go through here. It is relevant, first, to provide
detail on the secondary inpacts of the water project. It is
relevant to explain the statenment in the applicants' fina
suppl enental EIR on page ES-4 where it says: The secondary

i npacts and mitigation neasures are evaluated in detail in
the Draft EIR on the El Dorado County General Plan. It was
all incorporated by reference into their docunent.

In addition, it falls within the scope of this
heari ng because it goes to explain some of the changes that
were made between the Draft Suppl enental EIR of the
applicant and the Final Supplenental EIR of the applicant.

It is relevant further because that explanation
referred to, the explanation of the secondary inpacts is
dramatic. For exanple, the applicant points in its findings
that there are seven secondary inpacts that are significant
and unavoi dabl e, whereas, the Draft Environnental | npact
Statenment | would like to offer suggested that there are two
dozen significant unavoi dabl e i npacts associated with the
growm h supplied by this devel opment, by this application

MR. STUBCHAER: All right. The fact that the fina
ElI R does reference the Draft EIR is a point you have nade
with ne, and I would like to hear M. Sonach's response to
t hat because we are tal ki ng about 34.

MR. SOMACH: M objection in the first instance, and
| don't want this to get lost, is that there is no one here
that is introducing this evidence except for sonmeone who
hasn't testified or been subject to cross-exanination. That
is the first one.

To the extent then that it deals with the genera

pl anni ng process, | still contend that it is not a rel evant
docunment. To the extent that it is a draft document, |
argue that it is a draft docunent, | argue that it could
change.

To the extent that there is cross-reference in the
Fi nal Environnental |npact Statenment, that cross-reference
is specific to a linmted nunmber of pages, not to the entire
docunent .

MR STUBCHAER: Is this in our files?

MR. LAVENDA: Yes, it is.



MR. STUBCHAER. M inclination is to take official
noti ce of 34.

MR. TAYLOR: M. Stubchaer, | am having the sane
difficulty M. Somach has here. W are dealing with a draft
docunent. It is hearsay. It is not the kind of infornmation
responsi bl e persons would rely on in nmaking deci sions.

The Board cannot make findings of fact based on this,
| propose it is hearsay, and | think under the
circunstances, there is little value in having it in the
record

MR STUBCHAER: How can the Final EIR refer to a
Draft EIR and then we rely on the final ElR?

MR. CANADAY: The problemis that staff would have to
wait for the final general plan, the Final EIR for the
general plan in lieu of this docunent.

MR SOVACH: What | indicated --

MR. STUBCHAER: \Whether or not we take notice of it?

MR. CANADAY: Yes.

MR STUBCHAER: M. Sonmach

MR SOVACH: What | indicated was that all there is
is a cross-reference to information, and ny contention is
that to the extent that what is being offered into evidence
is the information that is contained within the draft

docunment, because after all, that was what was relied on in
the Final Environnental |npact Statenent.

O her than nmy prior objections, | don't have any
objections to No. 1 and No. 2. | do, however, want the nost

recent draft docunment, the one that was, in fact, referred
toin the Final EIR those pages to be the pages that are

relied upon. |It's just factual information that is
contai ned in those pages.
MR. INFUSING | amconfused. This is the Draft EIR

MR. SOMACH: There is a supplenment to it.

MR INFUSINO That wasn't referenced.

MR. STUBCHAER: Well, just conmon sense would say if
you have a Draft EIR and there are supplenents to it, you
| ook back at the EIR and all the supplenments.

MR INFUSINO If I could be provided a nonent to get
a copy of that and provide it to the Board, | would be happy

to do so. I'msure there is one floating around.

MR SOMACH. | will offer to provide the Board with
the pages that are referred to in the final supplenent to
the Final Environnental |npact Statenment. | nean, | have no

concern about providing you with pages that are referred to
in the Final Environnental |npact Statenent.

MR. INFUSING | have a great deal of concern about
allowing M. Somach to deci de what those pages are, that
there is no clear page reference in the final. It says, and
| quote: While evaluated in a general |evel of detail in
the EIR, the secondary inpacts and nitigation neasures are
evaluated in detail in the Draft EIR on the El Dorado County
CGeneral Pl an.

It does not refer to the supplenmental draft and does
not refer to any specific pages.

| thank himfor noting the information is rel evant.
| woul d suggest that even though it is a draft docunent, it
is reliable information on its face. This is on page 1-2 of



t hat docunent which says: This Draft EIR serves three basic

pur poses - -
MR. SOMACH: | withdraw ny objection. | am adanant
that this hearing -- | don't care, if he wants to put it in,

he can put it in.

MR. STUBCHAER. M inclination which will be ny
ruling is we will take official notice of this docunent and
the supplenent if they are on file with us.

MR INFUSING |If there are no further objections, |
will nerely offer as --

MR. STUBCHAER: The sane applies -- well, that wll
be my ruling on 29, 32, 34, 35 and 36.

MR. SOMACH: You are going to take official notice?

MR. STUBCHAER. W are taking official notice, that
is what | said. And | said 34, any supplenents to it that
are on file with us we are taking official notice because
this is in our file.

MR INFUSINO So that deals then with the list of
nine that you have taken official notice of?

MR. STUBCHAER: The first four we are not taking
notice of, the last five we are.

MR I NFUSINO Okay. Just for purposes of the record
so | make sure we are clear here, 4, 25, 26 and 27 were not
al l oned into evidence?

MR STUBCHAER: Yes.

MR. I NFUSINO  Twenty-nine, 32, 34, 35 and 36 were
accepted by reference but --

MR. STUBCHAER: W are taking official notice of
t hose docunents.

MR. I NFUSINO But not entering theminto evidence
for purpose of meking findings?

MR. TAYLOR: Correct.

MR STUBCHAER: Ri ght.

MR. INFUSINO And closing statements follow in the
order that we presented our cases in chief; is that correct?

MR STUBCHAER: Yes.

MR INFUSINO Then | will hold ny closing statenent

MR. STUBCHAER: Next -- | can anticipate the answer,
but does El Dorado Irrigation District wish to put on
evi dence in protest to conpeting applications?

MR. SOMACH: No. What | would like to do is nake a
qui ck statement.

Because our applications include a request for all of
the available storage in the various | akes, there is none
left for others, and as a consequence, there is a clear
conflict that appears in the context of the applications.

Qur affirmative case in terms of support of our
applications directly then deals with the question of
i npacts of other potential appropriations on our own
applications.

Rat her than providing direct testinony, what | would

like to do instead is merely have M. de Haas and M.
Al cott's statenent introduced as policy statenents al ong
with Exhibit 6. Those are 4, 5 and 6, and 6 only to the
extent that it was cross-referenced in 4 and 5.

| woul d, however, like to except fromthose policy



statenments references to Kirkwood Associ ates based upon the
agreenments that were tal ked about before.

Wth respect to the applications and petitions of
Ki r kwood Meadows PUD, Al pi ne County and Amador County, ny
conments are going to be very brief.

Qur protest focuses on the following at this point:

First, Kirkwod Meadows PUD and Al pi ne County have on
effect, in our view, by not presenting any affirmative
testinmony in support of their applications and petitions for
consunptive use, and in that context asking for a stay,
ef fectively abandoned those applications and petitions.

W believe that the State Board nust act accordingly
and reject themat the point of decision that the Board
nakes.

Second, with respect to the sane applications and
petitions that are defective for |ack of any proper
environnental review, as stated by M. Turner during the
cross-exam nation | ast Wednesday, the only environnental
revi ew conducted was a notice of exenption for about six
acre-feet of water.

As noted in our letter to the State Board, 9/20/95,
this does not provide the State Board itself with the proper
and necessary environmental documentation in order to
support the grant of a consunptive-use pernit.

In this context it was al so of note that M.

Pemberton in an anmazing bit of candor indicated that this
application was for the purpose of affording an existing
unl awful diversion, which | assume at this point in tine
continues nonpermtted.

Third, to the extent that these applications and
petitions, as well as those of Amador County, seek to obtain
rights to water for instream purposes. Wthout diversion
specific for those purposes, no right can be granted under
California law. This issue is dealt with in detail in our
letter to the State Board dated 9/20/95.

And finally, none of the applicants has the required
access agreenent to allow themto either divert water from
these facilities or to retain water in them

Again, this matter was dealt with in some detail in
our letter to the State Board dated 8/15/95. That letter
cross-references a letter that | wote of May 5, 1995. |
note in this regard that Al pine's statenent on cross-
exam nation of what they wanted was that the State Board
have control of the ability to nake rel eases or prohibit the
rel ease of water fromthe | akes.

This also is not appropriate, as we have indicated
prior to this time, since it is FERC and not the State Board
that has control over what is and what is not rel eased from
t hese | akes.

Thank you.

MR. STUBCHAER: Thank you, M. Somach.

No exhibits, no cross-exanmination. All right.

M. Gllery.
MR. GALLERY: In keeping with the desire to finish
here, | think | will just respond briefly to M. Sonmach's

comment by way of a close in support of Anador's
applications.



MR. STUBCHAER: Just a monent. That woul d be your
cl osing statenent?

MR GALLERY: Yes.

MR. STUBCHAER: It isn't time for closing statenents
yet. W aren't done. W have rebuttal.

MR. GALLERY: That is correct. It seened tinely --

MR. STUBCHAER: It may be tinely, | agree.

M. Bai occhi .

MR BAIOCCCHI : M. Stubchaer, will we have the
availability of submitting witten closing statenments?

MR. STUBCHAER: Yes. It was so stated in ny opening
remarks that we woul d accept oral and witten closing
st at enent s.

MR. BAI OCCHI: Thank you.

MR. STUBCHAER: Who has rebuttal testinony to put on?
M. Birm ngham and M. Vol ker. Anyone else in the back
t here?

How rmuch tinme would you require, M. Birm nghan?

MR Bl RM NGHAM  About two m nutes.

MR STUBCHAER: M. Vol ker?

MR VOLKER Ten to fifteen.

MR. STUBCHAER: W are going to have a 15-ninute tine
l[imt and if people can use less, it would be appreciated.

MR. BIRM NGHAM Are we going to take the shortest
first?

MR. STUBCHAER: Do you quarantee three m nutes?

MR. BIRM NGHAM | guarantee a minute and a half.

MR. STUBCHAER: | amgoing to give you three.

MR BIRM NGHAM  You know me well, M. Stubchaer.

MR. STUBCHAER: Weéll, | know everybody.

M. Birm ngham rebuttal.

MR BIRMNGHAM | would |like to call Robert Alcott
as a rebuttal witness. | believe he is still here.

MR ALCOTT: | believe he is.

DI RECT EXAM NATI ON ON REBUTTAL
by MR Bl RM NGHAM
Q M. Alcott, during the exam nation of M. OQtenoeller
yesterday, M. Somach asked M. Otenpeller a question about
the service area of El Dorado Irrigation District being
within the area which is tributary to Fol som Lake.

Do you recall himasking that question?

MR. ALCOTT: A Vaguely | do, yes.
Q It is correct, isn't it, M. Alcott, that a portion
of the service area which is in the place of use of the
pendi ng applications is, indeed, outside of the areas which
are tributary to Fol som Lake?

A I think I want to answer your question affirmatively,
but would you restate it?
Q Let nme ask in a nonleading way, are there any areas

wi thin your service area which are in the place of use of

t he pendi ng applications which are outside of the areas
tributary to Fol som Lake?

A I will answer your question this way: EID service

area is supplied with water fromtwo wat ersheds, the Anmerican
Ri ver watershed and the Cosummes River watershed, and it is
our service area that is the subject of the pending
applications.



Q And that portion of your service area which is served
by Cosummes River, or that watershed, is, indeed, outside of
the area tributary to Fol som Lake?

A I amnot sure if it's me or you, but | am not
foll owi ng you.
Q Maybe | can use --

MR. STUBCHAER: He could say, is a portion of your
service area outside the American River watershed?
A Yes. Thank you

MR. BI RM NGHAM  Thank you very nuch. No further
guesti ons.

MR. STUBCHAER: M. Birmngham | think you pulled a
fast one. Rebuttal is usually with your own wi tnesses.

MR BIRMNGHAM It need not be. |In fact, | have
obt ai ned subpoenas fromthe State Board to call rebutta
wi t nesses in the past.

MR ALCOTT: | would like the record to reflect that
| was very cooperative.

MR STUBCHAER. M. Vol ker

MR VOLKER: | would like to call Dr. Robert Curry as
a rebuttal witness for the protestant League to Save Sierra
Lakes.
DI RECT EXAM NATI ON ON REBUTTAL
by MR. VOLKER

Q Dr. Curry, you took the pledge earlier; didn't you?
MR CURRY: A Yes, | did.

Q Have you examined El Dorado Exhibit 787

A | have.

Q During the course of your review, did you deternine

that sonme of the infornation presented in the tables annexed
to that exhibit was in error?

A | did.

Q Did you display sone of those errors in an exhibit

mar ked Rebuttal EDCWA 78, 1995 SCLDF Exhi bit RC 467

A | did.

Q Did you display additional errors that you found in

El Dorado Exhibit 78, in exhibits marked rebuttal in EDCWA
78, Table 7.5, 1995, SCLDF Exhibit RC 47?

A | did.

Q Woul d you pl ease explain those exhibits? Let's start
with Exhibit 46, which relates to Table 7.2 of El Dorado
Exhi bit 78.

A Yes. The analysis of these tables for the particul ar
years was aided by |ooking at the actual flows within those
years and the actual releases. W note that there is a
consi stent pattern here where the flows of water rel eased
fromthe [ ake do not include the fish-flow rel eases as
presently required, but the diversions and rediversions at
Kyburz do include the required fish flows.

So, what we did was go back through and rework the
tables in such a way that we included the unreported
required fish flows fromthe | akes and included that within
the analysis, and | ooked at the excess water that was being
supplied in the way that the table was put together in the
downstream area at Kyburz.

Ef fectively what has been done here is that a phantom
reservoir of about 11,000 acre-feet has been created in the



wat er shed above Kyburz.
For the participants who may not be as famliar with
your Table 7-2, perhaps it would be useful to take them
t hrough your analysis line by Iine directing your attention
to the second large block on Table 7.2 entitled Reservoir
Rel eases and Direct Diversion Available to Meet EID s
Demands.
A Okay, and starting with Silver Lake at the top of
that bl ock, we see the values of reservoir releases of 208
in January, 462 in February, 102 in March, and if you will
refer to the rebuttal table, you will see that, in fact, the
amount required for fish releases in March is not nmet by 102
acre-feet but, in fact, we require 123 acre-feet, so there
is a shortfall in the release fromthe | ake of 21 acre-feet.
The significance of this then is that the appearance
of the lake levels in the upper portion of this chart is
correct. The lake levels do reflect the historica
operation, but don't reflect what would be the new
operational paraneters.

Q In the event the FERC mininum fl ow requirenents were
nmet ?

A Correct.

Q Now, woul d you show us or explain your analysis
simlarly with regard to the next line, Caples Lake outlet?
A Yes, the Capl es Lake outl et nunbers are shown on ny

rebuttal diagramat the top line there. Those that are
mar ked shown are those taken directly fromthe table,
whereas, the FERC minimum fl ows are those that are shown and
that nmeet the FERC requirenents, so in the nonths of January
and February we see that the anpbunts shown do neet the FERC
requi renent, but that in March the anpbunt shown is 73 acre-
feet short of the FERC requirenents. 1In the nonth of April
it is 110 acre-feet short of the FERC requirenments. |In the
nonth of May it is 60 feet short of FERC requirenents,
giving us a total of 243 acre-feet of shortage that would
have had to have been rel eased in the operational nodel that
is being put forth.
Q And with respect to the third series of three rows of
figures on your Exhibit 46, which is titled Kyburz Bel ow
Diversion (River), could you explain for us how that rel ates
to El Dorado Exhibit 78 on Table 7.27?
A Yes, here in the diversion and rediversion at Kyburz
we see the opposite factors being included here. W see in
Table 7.2 that the first line shows us 3,000 acre-feet bel ow
di version, which would i ndeed be the anpunt that was
required for fish flows. That is why it cones out the even
amount, 3,000 acre-feet, but the actual flow in 1975 was 467
acre-feet, thus the anmount of reregul ati on of the |ake
I evels would, in fact, reflect a very different |evel than
woul d be the case if those fish flows were being rel eased.
For February we are given the amunt, 3,000 acre-
feet, and the actual flow was 1,327 acre-feet for an excess
amount of water that is indicated here of 1,673 acre-feet.
For March the ampunts are accurately portrayed.
For April they are off by in excess of 2 acre-feet.
For May there is an excess padded anount here of 23
acre-feet, for June 25 acre-feet, for July 400 acre-feet,



for August 1,713 acre-feet, for Septenber 1,546 acre-feet,
for October 2 acre-feet, for Novenber 1,126 acre-feet and
for Decenmber 2,260 acre-feet, for a total flow in excess of
that whi ch would actually have nmintained the | ake | evels

as shown in this operational table of 10,907 acre-feet, and
when you total up the under-reporting for the rel eases from
the lake with the over-reporting downstream we conme up with
a net volume for the average year, 1975, of 11,171 acre-feet
of flowthat is a phantomflow. It is a phantom anount of
wat er .

Q You referred to that as an average year and that is

El Dorado's characterization?

A Characterization of 1975 as an average year.

Q Woul d you take us quickly through rebuttal to 7.5

whi ch is marked Exhibit RC 47?

A Yes, here in the dry-year situation we have the
anmounts shown as being rel eased during 1977 from Sil ver

Lake. In the nmddle of the table we show 47 acre-feet being
released. In fact, the FERC minimumis 123 acre-feet for

that nmonth, giving us a shortfall of 76 acre-feet.

For February 27 acre-feet is indicated. The actua
amount required is 111, for a shortfall of 85; and then
wor ki ng your way across the entire year, you cone up with a
shortfall of 273 acre-feet for Silver

You cone up with 1,170 acre-feet shortfall for
Capl es, and you cone out with an excess flow as reported at
Kyburz of 4,593 acre-feet for a phantomreservoir involving
6,038 acre-feet.

Q During the course of your review of El Dorado Exhi bit
78, did you determine that additional figures presented in
the tables to that exhibit were in error?

A There are some other figures in Table 7.2. | did not
determ ne additional errors in 7.5, but in 7.2 the anounts
reported as the actual flow shown for Silver Lake, for
exanpl e, for the nonths of July, August and Septenber, are
over-reported in conparison to what the USGS shows for a net
excess flow of 801.5 acre-feet accruing to the applicants
here fromthat error

Q Have you reviewed flow records for Pyramd Creek to
ascertain whether during the history of records for that
streamthe FERC mi nimum flow of two second-feet has been
met ?

A | have.
Q What are your findings?
A My findings are that based upon Pyram d Creek fl ow

records of approxinately one-third of the years in Septenber
have average nonthly flows of less than two cfs required
flows for Septenber.

For Cctober the sane approxi mate percentage, one-
third of the years are |less than required, but those years
are different years, so when we | ook at the total nunber of
years, 11 out of 24 years have records showi ng that fish
flows were not being released for 45 percent of the years.

Q Did you review flow records of the South Fork River

bel ow Kyburz during the period of record to ascertain

whet her the FERC nini num flow requirenents for that |ocation
have been net historically, bearing in nind that the fl ow



m ni muns established by FERC were adopted in the 1980s, and
many of the years, of course, preceded those new FERC

m ni mum fish flows?

A Yes.

Q Did you prepare a rebuttal exhibit marked SCLDF- RC- 48
whi ch addresses the questi on whet her South Fork American
River flows at Kyburz historically satisfied current FERC
m ni mum fl ow st andar ds?

A Yes, | did.

Q Does that exhibit accurately reflect the information
that you have conpiled with regard to that question?

A It does. This is for the nonth of August that | have
anal yzed in this particular flow record.

Q Wl you sunmarize that infornmation.

A Yes. For the dry-year requirenents at Kyburz, which

are 18 cfs, we see that in 29 percent of the 58 years of
record we have net those requirenments. The remainder, the
79 percent, we did not nmeet those requirenents.

For the wet-year flows 8.6 percent of the years net
the requirenent of 50 cfs. The other years did not.

MR. VOLKER: Thank you. | have no further questions.

MR. STUBCHAER: Thank you. Before you |eave, we wll
see if there is any cross-exam nation

Anyone besides M. Mss wi sh to cross-exan ne?

MR. SOMACH. Let M. Mss go first.

MR. STUBCHAER: All right, M. Mbss.

CROSS- EXAM NATI ON

by MR MOSS:

Q Doctor, did you review the FERC |Iicense for Project
184 which has been in the record since the initial hearing
as P&E Exhibit 27?

MR. VOLKER: (bjection, | believe that exhibit was
not served on the nmajority, perhaps all of the parties, in
the 1993 proceeding. | know that we did not receive P&E
Exhibits 2 and 3 at that time, | believe, because of their
vol um nous nature, that copies were provided only to the
Board and perhaps a few parties.

So, to the extent the question suggests otherw se, |
woul d object to it.

MR STUBCHAER: He asked, did he reviewit.

MR. VOLKER: The question also said the exhibit that
was distributed to the parties in the 1993 hearings, and
think that m scharacterizes what happened in the 1993

heari ng.
MR. MOSS: To the best of ny recollection, all four
of P&E exhibits were served on everybody. | can go back

and find a record of that.

Now, if they do not have it, we are happy to provide
themwi th an additional copy recently, but they did not ask
for that until just the other day, so our understanding is
that all four exhibits were, in fact, copied and served on
ever ybody.

MR. STUBCHAER: Al so, he can answer whether or not he
has reviewed that particular exhibit.

A | believe I have reviewed part of it.

MR MOSS: Q For instance, have you reviewed the

part since you have testified just now on what is required



by FERC as a nminimmrel ease fromvarious | akes of Project
184? Have you reviewed that?
A | have reviewed that very recently with data from
P&E, to get that updated
Q Vell, I would like to read from and this is in the
record. Unfortunately this does not have sequential page
nunbering, but |I will show the page, and this is the
instruction and they refer to it as Medl ey Lake and Pyram d
Creek, and it says here: Mninumrel ease of two cfs except
when reservoir usable storage is exhausted or linmted by
operating conditions.
A Yes, | read that and | even called Fish and Gane and
FERC to try to understand what that was. | went to the FERC
of fice, went through the files to try to understand the
basi s behind that, how we could conme up with the requirenent
that was there except when it was inconvenient.

And it looks |ike there was sonme kind of conpronise
that was done along the line, but that is, in fact, exactly

what it says. It says when the flows fall bel ow the
required fl ow.
Q | can represent in countless situations that | am

aware of where it requires the mnimumflow to be maintained
from storage, or when that is exhausted, whatever the
natural flowis, and you can certainly read this as the
natural flow when, in fact, storage is exhausted.

Wbul d you not agree that is a reasonable
i nterpretation?

MR. VOLKER: (Objection, calls for an opinion of |aw

MR. STUBCHAER: | don't think so. | think he can
answer that.
A My answer woul d be that an equally conmon nethod of

creating this thing is that when an applicant goes into
create a storage reservoir, required flows are maintained
through a period of tine that would not be the normal | ow
flow period of time, so that you conpensate for the danmge
done to the fishery resource by the additional |ate sunmer
flows. That, | would say, was a nore conmon form of

requi renent.

MR MOSS: Q Well, suffice it to say that our
interpretation was different than yours. Wen you have said
that we are in violation, could | ask you to re-exam ne the
use of the word violation when, in fact, you have agreed
that what | read would all ow us when, in fact, usable
storage is exhausted to, in fact, have a flow of the natura
wat er .

MR. VOLKER: Objection. | believe that statenent
nm scharacterizes the testinony of the witness. He did not
agree with that characterization of the requiremnent.

MR STUBCHAER: Well, the answer is on the record.

MR. MOSS: | have one nore question

MR. STUBCHAER: Ckay.

MR MOSS: Q One nore question and that is in regard
to your revision, the document that you handed out, RC 46, |
can say that PG&E is, frankly, nuddl ed and confused by this
and we woul d object to it being entered for anything.

And one of the things that | would like to just ask
about this is where you represent what is titled FERC



M ni mum Fl ows, are you actually saying that there is a

| egal requirenent, for instance, let's take the first one,
Silver Lake, in January, that there is a FERC required fl ow
of 208 acre-feet in that nmonth?

A Let nme check nonmentarily nmy notes. No, | am not
saying that. FERC minimnumflow is indeed a piece of
shorthand to get it in the spreadsheet this nmorning at two
o'clock. W really nean the FERC mini num flows plus the
actual fl ows.

Q If the actual flows exceed the FERC m ni mum fl ow

of two cfs, it represents a total for the nonth of January
of approximately 62 acre-feet.

Isn't that correct?

A One hundred twenty-three acre-feet, | believe.

MR. STUBCHAER: One cfs is two acre-feet in a day
and so you got two cfs, that's four acre-feet in a day, so
it's 128 acre-feet in a nonth.

MR MOSS: Well, in any case, it is not as
represented here, 208

MR. STUBCHAER: If the minimumflowis truly two cfs,
it is not 208 -- I'msorry, | shouldn't testify.

MR. MOSS: The fact is, and | think you just
basically said, is that this second col utm, FERC m ni mum
flow, is basically a repetition of the top colum and it
shoul d be del eted because it doesn't represent the actua
FERC mi ni mum f 1 ow.

MR. VOLKER: That's not what the witness said.
object to this continuing line of inquiry mscharacterizing
the witness's testinony. The witness has testified that the
second row nerely provides the actual flowif it exceeded
the FERC standards, and if it did not, it furnishes the FERC
m ni mum fl ow requirenent in place of the actual but
deficient flow for that nonth.

MR STUBCHAER: W will take that to be a footnote to
the table.

MR. MOSS: No further questions.

MR. STUBCHAER: | was going to say -- | was going to
have a simlar question
M. Somach

CROSS- EXAM NATI ON

by MR. SOVACH

Q Wt hout belaboring this last point, I want to confirm
that, in fact, FERC mininumflows are whatever are provided
by FERC; is that correct?

A Wel |, FERC doesn't provide water, they provide

st andar ds.

Q I mean the flow ninimumrequirenents.

A kay.

Q Is that correct, it's whatever is provided for in the

FERC | i cense and orders anendi ng those |icenses; is that
correct?

MR. VOLKER: Excuse me. This is a little confusing
because we have a row in his exhibit which bears the title
FERC M ni mum Fl ow, which is the sane expression you used in
your questi on.

Are you referring to the exhibit?

MR SOMACH: | amtrying to just confirmthat the



line that says FERC Mnimum Flow is not, in fact, the
m ni mum fl ow required by FERC

MR. VOLKER: | think we have been over this ground
repeatedly, but I will let the witness clarify further
A It is the mnimmflow required by FERC when the

actual flow does not neet the FERC mininumflow It is the
actual flow when it is net by the actual flow

MR. SOMACH: | actually may have understood that and
| amreally troubled. Let nme refer to June to see, you see
June there, and let's nove down to Kyburz. Let's take a
| ook at the mnimum flow, what you say is FERC nini mum fl ow,
which is stated as 103, 724 acre-feet.

Q Did | read that right?

MR VOLKER: | think thisis -- it's very clear what
the witness has presented in the rows. He has testified
that in order to fit a title on the spreadsheet, he
abbreviated the information that is presented. He has now
answered the sanme question several tinmes.

MR. STUBCHAER: No, this is a specific question that

is not abusive at all. He is trying to understand what the
nunbers are in June. | won't conplete your question, but I
can anticipate what it is.

MR. SOMACH: | amjust trying to understand, believe
this or not, M. Volker. Al | amsaying is when you use

that figure 103,724 for that nonth in that colum | abel ed
FERC M ni mum Fl ow, is what you are saying is that was the
actual flow that existed at that point?
A 103,699 is the actual flow -- I'msorry, which colum
are we on?

MR SOMACH. Q | amlooking at June, Kyburz bel ow
di version, river; in other words, the river flow, it says,
and | amgoing to put in the quotes, it is something else,
FERC M ni mum Fl ow. There's a figure there, 103,724, that
nunber and | am not even saying that you are sayi ng that
that is it. That number could not, in fact, be the m nimm
flow

Can you tell me what constitutes the nunmber 103, 7247
A Yes, that's the nunber taken from Table 7.2 of EDCWA
Exhibit 78. That is the Kyburz bel ow diversion, river
i ndi cated, anpbunt. And what | have | ooked at is what the
actual flow was; in other words, what this table does is it
exaggerates the anopunt of water in the river in conparison
to what was actually in the river by 25 acre-feet. So,
took that 25 acre-feet back and put it into this inmaginary
reservoir that we are --

Q kay, so the 25 acre-feet, where are you saying the
25 acre-feet, in fact, went?
A The 25 acre-feet never existed according to the USGS

records. The 103,724 that is in the table of Exhibit 78, is
a nunber that isn't correct in conparison to the USGS datum

Q Wel |, where did you get the nunbers that are the
actual flow nunbers? Were did those nunbers cone fronf?
A They came fromthe USGS Survey dat abase that you and
P&GE and ot hers have suppli ed.

Q Under your shortfall nunbers, just very quickly, is

what you did add shortfall under Silver Lake with shortfal
under Capl es Lake and shortfall under Kyburz to reach those



nunbers that are down bel ow?

MR. VOLKER: Excuse ne, actually that is alittle
confusing. There is no shortfall under Kyburz. There is
t he opposite, padding.

MR SOMACH. Q What did you do? | amjust trying to
figure out how you got this total paddi ng number.

A | added the shortfalls, the monthly shortfalls under
Silver Lake and Caples Lake to the excess flow indicated for
Kyburz to show the total anpbunt of water that had to sonehow
exist in the river between Caples Lake and Kyburz, that
wasn't there.

MR. STUBCHAER: Can | interrupt? O course | can
I'"'mthe hearing officer.

MR. SOMACH. But it makes ne feel good to say
certainly, | give you perm ssion

MR. STUBCHAER: | look at the differences that you
are referring to here, the so-called padding, and in sone
cases it's well within the accuracy of gaging or neasuring
water. And if we rounded themto a reasonabl e nunber or the
three digits, or sonething |ike that, these differences
woul d not appear. That's not true in all nonths but it
certainly looks like it is true in June, so if you are
referring to the USGS for the actual flow and the FERC
mnimum flow, | thought that's what | heard you say; why
aren't they the sanme nunbers?

A Excuse me, M. Chairman, the FERC minimumflow is the
one taken fromtheir table. | just transferred --

MR. STUBCHAER: They are nore than the cfs tinmes the
two tines the nunber of days you used than what it actually
was.

A Correct.

MR SOMACH: Q In |looking at Exhibit 78, are you
aware of the fact that the historic hydrologic record was
adjusted to reflect the current streanflow requirenents at
Kyburz bel ow the El Dorado diversions. That's what that
says.

A | am aware of that and that is why it shows 3,000
acre-feet when, in fact, it was only 467 acre-feet.
Q Ckay, so you are aware Tables 7.2 and 7.5 had

f oot not es whi ch expl ai ned exactly what adjustnents were
nmade; is that correct?

A It explains exactly what adjustnents were nade to the
Kyburz fl ow.
Q Let nme ask you this question: |Is it your testinony

that the nunbers which are, | guess on the far right of
t hese exhibits, sinply never got down to Fol sonf?

A That is not my testinony.
Q What does that nunber reflect then?
A That nunber reflects the anbunt of water that has to

be supplied between the | akes and Kyburz to nake the vol une
of water required match the volunme of water which was
actually there, and it, therefore, allows us to understand
how much water is necessary to supply through reregul ation
of the I akes, through reoperation of the |akes, through
operation of the lakes in a fashion different than the
hi storical operation.

MR. SOMACH: | have no further questions then.



MR STUBCHAER: Staff.

MR. LAVENDA: No questi ons.

MR. STUBCHAER: That concludes the rebuttal and
recross- exam nation.

Next on the list would be closing statenents.

Now, we have provided for oral and witten closing
statements. Does anyone want to suggest that we just have
written cl osing statenents?

MR Bl RM NGHAM  So noved.

MR STUBCHAER: Is there a second?

MS. LENNI HAN:  Second.

MR. STUBCHAER: M. Gllery, you don't | ook
ent husi asti c.

MR. GALLERY: Well, | guess that would be all right.

Did | correctly understand that M. Sonmach w t hdrew
the testinony of M. Alcott and M. de Haas and was j ust
relying on policy statenents, and | can respond to that in a
witten closing statenent or brief.

MR. STUBCHAER: | prom se that the witten closing
statenments will be read and considered just as if they were
oral, even nore so.

MR. GALLERY: By M. Stubchaer hinsel f?

MR. STUBCHAER: Right, exactly.

MR. I NFUSINO Before you close the hearing -- |
don't have a problemw th waiving closing statenents. |
want the Board to know that Quality Growth does object to
t he exclusion of what we feel is critical evidence from the
record, and we feel it has prejudiced our ability to make a
case before the Board.

| just wanted that noted for the record.

MR. STUBCHAER: Your objection is noted and is on the
record.

M. Taylor, before | nake any closing statenents, do
you wi sh to say sonethi ng?

MR TAYLOR Sierra Cub rebuttal exhibits have not
been offered into evidence.

MR. VOLKER: Thank you, M. Tayl or

| would like to nove Exhibits RC 46, 47 and 48 into
evi dence,

MR. STUBCHAER: Are there any objections?

I would just like to say that they have to be read
with the hearing record to explain what they really are.

Heari ng no objection, they are received.

MR. VOLKER: M. Stubchaer, perhaps due to | apse of
judgrment, earlier | had agreed to defer mnmy opening statenent
in order to permit our witnesses from Al pi ne and Anador
Counties to conplete their testinmony. | forget what day it
was and at that point thought | was reserving time for a
policy statenent to be nade at the close.

Now, | have a few notes here, and | probably could
work through this in five mnutes, but | feel that | should
sumari ze the testinony and exhibits quickly, at |east the
hi gh poi nts.

MR. STUBCHAER: In a closing statenent, it's kind
of --

MR VOLKER: Well, | was entitled to an opening
staterment and | asked for |leave to present it after our



presentation rather than before in order to pernit all the
Wi tnesses to get on and off that day.

MR. STUBCHAER: | appreciate that but you have now
heard all of the evidence and you can't help but m x up what
you have heard during this testinony with your opening
statenment, so it will be a closing statement you are
proposing to nake, and that ought to be in witing.

MR. VOLKER: Al right, I will do that.

MR. STUBCHAER: Thank you for being so gracious and
not argui ng.

MR VOLKER  Well, due to the | ateness of the hour
and the fact that | am out nunbered by everyone in the room

MR. STUBCHAER: And al so, what could happen to you on
t he way hone.

MR. VOLKER: | am eager to enjoy sone treats rather
than the tricks that | have been receiving all day.

MR. STUBCHAER: Anything el se before | read the
cl osing statement, M. Taylor?

MR TAYLOR | think we need to set a tine for
submitting closing briefs, and staff would reconmend t hat
the closing briefs be due 20 days after the mailing of the
transcripts fromthis hearing.

MR. GALLERY: | want to request that we have 30 days
i nstead of the 20 days, M. Chairman. W have got an awf ul
I ot of exhibits and we really have to go back to the
exhibits fromthe | ast hearing, so there would be a | ot of
wor k i nvol ved.

MR. STUBCHAER: Did you hear the qualifier in M.
Tayl or's recomendati on?

MR GALLERY: Yes, | understand he would tack the 20
days onto the end of obtaining the transcript, but even with
the transcript, that's all the nore reason once you get the
transcript, that 30 days would be a big help, at least to
ne.

MR STUBCHAER: M. Sonmach

MR. SOMACH. W& believe that 20 days fromthe point
when the transcript is mailed is an appropriate tinme. W
are anxious to nove forward with this process as
expedi tiously as possible.

MR STUBCHAER: | think the exhibits can be revi ewed
while the transcript is being prepared and | will nake it 20
days.

Al right, the State Board will take this natter
under submission. Al persons who participated in this
hearing will be sent a notice of any State Board action on
this matter. You will receive a copy of the State Board's
deci si on.

Thank you all for your interest, cooperation and
participation in this hearing.

This hearing is adjourned.

(Proceedi ngs conpl et ed)
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