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DENNIS J. HERRERA
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BBID ACL and WSID CDO Hearings
Deadline: 6/3/16 by 12:00 noon

OFFICE OF THE CITY ATTORNEY
JONATHAN P. KNAPP
Deputy City Attorney
Direct Dial:
Email:

(415) 554-4261
jonathan.knapp@sfgov.org

June 3, 2016
Jeanine Townsend
Clerk to the Board
State Water Resources Control Board
P.O. Box 100
Sacramento, CA 95814-0100
commentletters@waterboards.ca.gov
Re:

6-3-16

6/7/16 BOARD MEETING (Comments on Agenda Item 9, Consideration of a
proposed Order dismissing the Administrative Civil Liability Complaint
against Byron-Bethany Irrigation District and dismissing the Draft Cease and
Desist Order against the Westside Irrigation District – Contra Costa County
and San Joaquin County).

Dear Ms. Townsend:
This office represents the San Francisco Public Utilities Commission (“SFPUC”),
operator of the Hetch Hetchy Regional Water System (“RWS”). On behalf of the SFPUC and
the City and County of San Francisco (“San Francisco”), we submit the following comments on
Agenda Item 9 on the State Water Resource Control Board’s (“SWRCB”) June 7, 2016 Agenda,
regarding “Consideration of a proposed Order dismissing the Administrative Civil Liability
Complaint against Byron-Bethany Irrigation District and dismissing the Draft Cease and Desist
Order against the Westside Irrigation District – Contra Costa County and San Joaquin County”).
These comments are submitted in accordance with Title 23, California Code of Regulations
sections 647.3 and 649, et seq. of the State Water Board’s regulations.
San Francisco supports dismissal of the administrative civil liability (“ACL”) complaint
against Byron-Bethany Irrigation District (“BBID”), and dismissal of the draft cease and desist
order (“CDO”) against Westside Irrigation District (“WSID”), as provided in the Draft Proposed
Order dated May 26, 2016 (“Proposed Order”). However, San Francisco respectfully submits
that the conclusion reached in the Proposed Order, “that the Board is authorized to impose
penalties [against pre-1914 appropriators, like BBID] pursuant to Water Code section 10521
when a diversion is made when water is unavailable under the priority of the diverter’s claimed
right,” is inconsistent with established appellate case law.2 Thus, San Francisco urges that
Section 3 of the Proposed Order be deleted in its entirety from the SWRCB’s decision.

1
2

All further statutory references are to the California Water Code unless otherwise specified.
Proposed Order at 9.
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I.

Contrary to the Conclusion Reached in the Proposed Order, the SWRCB Was Not
Authorized to Take Enforcement Action Under Water Code Section 1052 Against
BBID by Issuing the ACL Complaint.
A.
As the Proposed Order Recognizes, Water Code Section 1052(a) Does Not
Apply to the Diversion of Water Consistent with a Valid Pre-1914
Appropriative Water Right.
As the Proposed Order recognizes, Water Code section 1052’s prohibition against the
unauthorized diversion or use of water only applies to “water subject to this division.”3 The
“division” referenced in subsection (a) of section 1052 is division 2 of the Water Code. Part 2 of
division 2 of the Water Code provides a comprehensive scheme for the appropriation of water.
All water subject to appropriation under this statutory scheme “is water subject to the provisions
of division 2.”4 (People v. Shirokow (1980) 26 Cal.3d 301, 306.) Pre-1914 appropriative and
riparian water rights are not subject to these statutory appropriation procedures, (id. at 309), and
thus pre-1914 and riparian water right holders “need neither a permit nor other governmental
authorization to exercise their water rights,” (Millview County Water District v. State Water
Resources Control Board (2014) 229 Cal.App.4th 879, 889, as modified on denial of reh’g (Oct.
14, 2014), review denied (Dec. 17, 2014) (citing California Farm Bureau Federation v. State
Water Resources Control Bd. (2011) 51 Cal.4th 421, 428–429).) As stated in the Proposed
Order, “[d]iversions made under these preexisting rights are not subject to Division 2 of the
Water Code because the diversions were authorized by prior law and do not require a permit
from the Board.”5 It therefore follows, as previously explained by the SWRCB, that diversion of
water as authorized under a valid pre-1914 appropriative right would not be subject to
enforcement pursuant to Water Code section 1052. In the Matter of the Threat of Unauthorized
Diversion and Use of Water by Thomas Hill, Steven Gomes, and Millview County Water District,
Order WR 2011-0016, October 18, 2011, 2011 WL 5375142, at *13.
B.
The Proposed Order is at Odds with the Court of Appeal’s Decisions in
Young and Millview.
The Proposed Order cites Young and Millview in support of the conclusion that the
SWRCB was authorized to take enforcement action under Water Code section 1052 against
BBID by issuing the ACL complaint. However, the conclusory analysis presented in the
Proposed Order directly contravenes the Court of Appeal’s reasoning in Young v. State Water
Resources Control Board (2013) 219 Cal.App.4th 397, as modified (Sept. 20, 2013) and
Millview because it ignores the fundamental limitation placed on the SWRCB’s authority to
enforce Water Code section 1052’s prohibition against the unauthorized diversion or use of
water in cases involving pre-1914 rights by these decisions.6

3

Proposed Order at 7 (citing Wat. Code, § 1052(a)).
4
See also Pre-Hearing Brief on Identified Legal Issues by the City and County of San Francisco
(“San Francisco Opening Brief”) January 25, 2016, attached hereto as Exhibit 1, at 2-3.
5
Proposed Order at 7.
6
San Francisco provided a detailed analysis of the Court of Appeal’s reasoning in Young and
Millview in its Opening Brief at 3-5; see also Pre-Hearing Brief by the City and County of San
Francisco in Response to the Prosecution Team’s Pre-Hearing Brief of Legal Issues and Byron{00361659;1}
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Young and Millview held that section 1052 only applies in cases involving pre-1914
rights if water is not lawfully diverted under the pre-1914 right, or is in excess of such right, and
therefore is subject to appropriation under the SWRCB’s permitting authority: “only water
diverted under a valid pre-1914 water right is protected from such regulation; a permit is
required to divert water appropriated pursuant to a claimed pre-1914 water right that was never
perfected, or has been forfeited, or is otherwise invalid.” (Millview, 229 Cal.App.4th at 894
(citing Young, 219 Cal.App.4th at 404).) “Unauthorized diversion includes not merely the
diversion of water under a claimed but invalid pre-1914 right, but also diversion beyond the
proper scope of a valid pre-1914 right, whether because the diversion exceeds the maximum
perfected amount of water under the right or because an intervening forfeiture has reduced the
proper scope.” (Id. at 895 (emphasis added).) Accordingly, the SWRCB can enforce section
1052 against a water right holder with a validly established pre-1914 right only if water is
allegedly being diverted beyond the proper scope of the right, i.e., because the right – or some
portion thereof – was never perfected, water is being diverted in excess of the right, or the right
has been reduced or lost due to forfeiture, and thus, the water diverted is subject to the SWRCB’s
permitting authority over unappropriated water. (Id. at 894-895.)
The three situations referenced in Young and Millview involve problems with the claimed
pre-1914 right, or the exercise of the right, that limit the quantity of water that the water right
holder is entitled to divert under the water right. Critically, in each of these three situations, the
pre-1914 water right holder is not entitled to divert the full amount claimed. The water that is
supposed to remain in the stream – that the pre-1914 water right holder is not entitled to divert –
is considered unappropriated water which is subject to the SWRCB’s permitting authority. For
example, if a water right holder claims she has a pre-1914 right that allows her to divert 100
cubic feet per second (“cfs”) but, in fact, the right was only perfected for 75 cfs, then the
SWRCB can sustain an enforcement proceeding against her under section 1052 because her
diversion of the additional 25 cfs would constitute the diversion of unappropriated water.7 In
order to divert the additional 25 cfs she would need a permit. (Millview, 229 Cal.App.4th at 894
(citing Young, 219 Cal.App.4th at 404).) Similarly, if a water right holder diverts 100 cfs but her
pre-1914 right only entitles her to divert 75 cfs, then the State Water Board can sustain an
enforcement proceeding against her under section 1052 because her diversion of the 25 cfs in
excess of her right would, again, constitute the diversion of unappropriated water.8 Lastly, if a

Bethany Irrigation District’s Motion to Dismiss, February 22, 2016 (“San Francisco Responsive
Brief”), attached hereto as Exhibit 2, at 2.
7
This fact pattern appeared in Millview. See Millview, 229 Cal.App.4th at 886-888, 899
(although the record showed that the water district had diverted as much as 1,174.75 acre-feet
per year (“afa”) under its pre-1914 right in recent years, the State Water Board determined the
district’s predecessor in interest of the right had never perfected the claim for more than 243 afa
and the Court affirmed). See also Young, 219 Cal.App.4th at 404 (citing Water Code § 1202(b)
(wherein the Court explained that under section 1202(b) “unappropriated water includes . . .
water subject to a pre-1914 right but that was not perfected by putting the water to beneficial use
with due diligence.”).
8
This fact pattern appeared in Young. See Young, 219 Cal.App.4th at 402 (where the Court
explained that the State Water Board had determined that the diverter had demonstrated a valid
right to only a portion of the diversion at issue, and thus, was restricted to only diverting 77.7 cfs,
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pre-1914 water right holder originally possessed a right to divert 100 cfs but was subsequently
found to have forfeited a portion of her right, e.g., 25 cfs, due to an extended period of non-use,
then the SWRCB can sustain an enforcement proceeding against her under section 1052 because
her diversion of the additional 25 cfs would constitute the diversion of unappropriated water.9 In
all three of these situations the SWRCB’s enforcement authority under section 1052 depends on
whether the water at issue is unappropriated water subject to its permitting authority. (Young,
219 Cal.App.4th at 404; Millview, 229 Cal.App.4th at 894-895). Further, any such enforcement
proceedings would be focused on determining the scope and extent of the water right itself.
There is a material distinction between situations in which a problem with a claimed pre1914 appropriative right, or the exercise of that right, results in unappropriated water – where a
permit would be required to divert such water – and the alleged unavailability of water under a
diverter’s priority of right – where a more senior water right holder(s) is allegedly entitled to
divert and/or use the water at issue during the period in question. In the former situation, the
SWRCB may exercise its enforcement authority under section 1052 against the water right
holder of the claimed pre-1914 right because “a permit is required to divert water appropriated
pursuant to a claimed pre-1914 water right that was never perfected, or has been forfeited, or is
otherwise invalid.” (Millview, 229 Cal.App.4th at 894 (citing Young, 219 Cal.App.4th at 404).
In the latter situation, under the Court’s reasoning in Young and Millview, the SWRCB cannot
exercise its enforcement authority under section 1052 because a more senior water right
holder(s) is allegedly entitled to divert and/or use the water at issue during the subject period,
and thus, that water, by definition, cannot be considered unappropriated water. (Wat. Code, §
1201 (emphasis added) (defining unappropriated water as “[a]ll water flowing in any natural
channel, excepting so far as it has been or is being applied to useful and beneficial purposes upon
. . . or otherwise appropriated . . . .”); Wat. Code, § 1202 (declaring that “unappropriated water”
includes, among other things, “[a]ll water which has never been appropriated”).) This was the
fact pattern in the enforcement proceeding against BBID.10
The Proposed Order suggests that in the latter situation – where water is allegedly
unavailable under a diverter’s priority of right because a more senior water right holder(s) is
entitled to divert and/or use it during the period in question – that the water at issue would
somehow be subject to the SWRCB’s permitting authority:
Certainly, the diversion of unappropriated water is a diversion
subject to the permitting and licensing requirements of Division 2,
and diversion of unappropriated water without a permit is a
trespass. But any diversion made without a pre-existing basis of
right is subject to the permitting authority of the Board; whether or

the extent of the diverter’s riparian and pre-1914 right that had been substantiated during
hearings before the agency).
9
Young, 219 Cal.App.4th at 404 (citing Wat. Code, § 1240) (explaining that “[u]nappropriated
water includes water . . . for which a right had been perfected by putting the water to use under a
pre–1914 right but where the use later ceased.”).
10
San Francisco provided a detailed explanation of why the SWRCB cannot enforce the ACL
complaint against BBID under section 1052, i.e., because the water at issue in the enforcement
proceeding is not subject to the SWRCB’s permitting authority, in its Opening Brief at 5-7.
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not the water diverted is available for appropriation is a secondary
matter.11
The SWRCB cannot issue a permit to divert water that a senior water right holder is
already entitled to divert. If a pre-1914 water right holder (Jane) diverts water when it is
unavailable under her priority of right because a more senior water right holder (Sam) is entitled
to divert it during the same period, Jane could not obtain a permit to divert the water at issue
because Sam would already be entitled to divert it by virtue of his senior pre-1914 appropriative
or riparian right, and that is precisely why the water is unavailable to Jane. The assertion to the
contrary in the Proposed Order not only directly contravenes the Court of Appeal’s reasoning in
Young and Millview, but also contradicts the definition of unappropriated water in the Water
Code itself. (Millview, 229 Cal.App.4th at 894 (citing Young, 219 Cal.App.4th at 404); Wat.
Code, §§ 1201, 1202).
Further, the Proposed Order asserts that the ACL complaint against BBID “is no
different” than the enforcement actions involved in Young and Millview without even attempting
to explain how the Court of Appeal’s reasoning in these decisions could support such an
assertion.12 As the Proposed Order notes, Young involved “an action for diversion without a
basis of right” and Millview involved “a diversion in excess of a perfected right.”13 Thus, the
Proposed Order acknowledges that neither Young nor Millview address the question of whether
diversion when water is unavailable under a valid pre-1914 or riparian right – because it is
allegedly entitled to a more senior water right holder(s) – is a diversion outside the scope of such
a right yet concludes – without a supporting citation to either of these decisions – that “we see no
relevant distinction between the Board’s authority to prevent the diversion of water that is not
authorized because it is in excess of the quantity, place of use, or purpose of use of a diverter’s
right, and a diversion that is not authorized because water is not available under a diverter’s
priority of right. Any of these diversions is outside of the scope of the water right.”14 San
Francisco respectfully submits that this conclusory legal analysis is untenable and should not be
relied on by the SWRCB in issuing its Order in the instant enforcement proceedings.
C.
The Proposed Order Mischaracterizes the Legal Analysis Presented by
BBID, San Francisco and Other Parties Regarding the Parameters of the
SWRCB’s Enforcement Authority Under Section 1052.
Additionally, the Proposed Order mischaracterizes the legal analysis presented by BBID,
San Francisco, and other parties regarding the parameters of the SWRCB’s enforcement
authority under section 1052, and, more specifically, the proper interpretation of the Court of
Appeal’s decisions in Young and Millview by stating,
The interpretation suggested by BBID would authorize the Board
to take enforcement action against illegal diversions when surplus
water is available, but not when all of the available natural flow is
needed to satisfy more senior rights. By this reading, the Board
11

Proposed Order at 10 (emphasis added).
Proposed Order at 10.
13
Id. at 10 (citing Young, 219 Cal.App.4th 397; Millview, 229 Cal.App.4th 879).
14
Proposed Order at 10 (emphasis added).
12
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can enforce the priority system during wet years when there is no
shortage in supplies, but is unable to do so during an historic
drought when there may be insufficient supplies even for the most
senior right holders.15
Under Young and Millview, whether the SWRCB can enforce section 1052 against a pre1914 water right holder is dependent on whether there are certain problems with the
establishment, scope or extent of the claimed right, or the exercise of the right, e.g., because
some portion of the right was never perfected, and has absolutely nothing to do with hydrology.
In each of the three situations discussed above the result of the problem with the claimed pre1914 right is that the water right holder is not entitled to divert the full amount that she claims
and the water that is supposed to remain in the stream – that she is not entitled to divert – is
considered unappropriated water which is subject to the SWRCB’s permitting authority. In
short, if there is a deficiency with the right itself, as identified in the Young and Millview cases,
then the SWRCB can exercise its enforcement authority under section 1052 regardless of
whether it is a wet or dry year. San Francisco respectfully submits that this “absurd result”
argument is demonstrably false and should not be included in the legal analysis supporting the
SWRCB’s Order.
II.
Conclusion
San Francisco appreciates this opportunity to comment and thanks the Hearing Officers
in the BBID and WSID enforcement proceedings and the SWRCB staff for their efforts.
Very truly yours,
DENNIS J. HERRERA
City Attorney
/s/
Jonathan P. Knapp
Deputy City Attorney
Enclosures

15

Proposed Order at 11.
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Exhibit 1

Exhibit 2

Byron-Bethany Irrigation District ACL Hearing
West Side Irrigation District CDO Hearing

SERVICE LIST OF PARTICIPANTS OF
THE BYRON-BETHANY IRRIGATION
DISTRICT ADMINISTRATIVE CIVIL
LIABILITY HEARING
AND THE WEST SIDE IRRIGATION
DISTRICT CEASE AND DESIST ORDER
HEARING
PARTIES
THE FOLLOWING MUST BE SERVED WITH WRITTEN TESTIMONY, EXHIBITS AND OTHER
DOCUMENTS. (All have AGREED TO ACCEPT electronic service, pursuant to the rules specified in the
hearing notice.)

Division of Water Rights

Byron Bethany Irrigation District

Prosecution Team
Andrew Tauriainen, Attorney Ill
SWRCB Office of Enforcement
1001 I Street,
16th Floor
Sacramento, CA 95814
Andrew.tauriainen@waterboards.ca.gov

Daniel Kelly
Somach Simmons & Dunn
500 Capitol Mall, Suite 1000,
Sacramento, CA 95814
dkelly@somachlaw.com
ssomach@somachlaw.com
mvergara@somachlaw.com

City and County of San Francisco

Patterson Irrigation District
Banta-Carbona Irrigation District
The West Side Irrigation District

Jonathan Knapp
Office of the City Attorney
1390 Market Street, Suite 418
San Francisco, CA 94102
jonathan.knapp@sfgov.org

Jeanne M. Zolezzi
Herum\Crabtree\Suntag
5757 Pacific Ave., Suite 222
Stockton, CA 95207
jzolezzi@herumcrabtree.com

Robert E. Donlan
Ellison, Schneider & Harris L.L.P.
2600 Capitol Avenue, Suite 400
Sacramento, CA 95816
(916) 447-2166
red@lawfirm.com

Central Delta Water Agency

California Department of Water Resources

Jennifer Spaletta
Spaletta Law PC
PO Box 2660
Lodi, CA 95241
jennifer@spalettalaw.com

Robin McGinnis, Attorney
PO Box 942836
Sacramento, CA 94236-0001
Robin.mcginnis@water.ca.gov

Dante Nomellini and Dante Nomellini, Jr.
Nomellini, Grilli & McDaniel
ngmplcs@pacbell.net
dantejr@pacbell.net
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San Joaquin Tributaries Authority

State Water Contractors

Valerie Kincaid
O'Laughlin & Paris LLP
2617 K Street, Suite 100
Sacramento, CA 95814
vkincaid@olaughlinparis.com
towater@olaughlinparis.com
lwood@olaughlinparis.com

Stephanie Morris
1121 L Street, Suite 1050
Sacramento, CA 95814
smorris@swc.org

South Delta Water Agency

Richard Morat

John Herrick, Esq.
4255 Pacific Ave., Suite 2
Stockton, CA 95207
jherrlaw@aol.com

2821Berkshire Way
Sacramento, CA 95864
rjmorat@gmail.com

Dean Ruiz, Esq.
Harris, Perisho & Ruiz, Attorneys at Law
3439 Brookside Road, Suite 210
Stockton, CA 95219
dean@hprlaw.net
The West Side Irrigation District

Westlands Water District
Daniel O’Hanlon
Rebecca Akroyd
Kronick Moskovitz Tiedemann & Girard

Jeanne M. Zolezzi

Karna Harrigfeld
Janelle Krattiger

400 Capitol Mall, 27th Floor
Sacramento, CA 95814
dohanlon@kmtg.com
rakroyd@kmtg.org

Herum\Crabtree\Suntag
5757 Pacific Ave., Suite 222
Stockton, CA 95207
jzolezzi@herumcrabtree.com
kharrigfeld@herumcrabtree.com
jkrattiger@herumcrabtree.com
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Philip Williams
Westlands Water District
pwilliams@westlandswater.org
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