
SOMACH Sl!'v1MON.S & DUNN 
A PROFESSIONAL CORPORATION 

ATTORt--!EYS AT LAW 

500 CAPITOL MALL, SUITE I 000, SACRAMENTO, CA 958 I 4 

OFFICE: 9 I 6·446·7979 FAX: 9 I 6-446-8 I 99 

SOMACHLAW.COM 

January 19,2016 

Re: Service of Exhibits and Written Testimony in WSID CDO/BBID ACL 
Enforcement Proceedings 

Dear Parties: 

With this letter you are receiving an electronic copy of BBID's Exhibits, 
including written testimony and other evidentiary exhibits that may be offered at trial , 
along with BBID's List of Exhibits. Please note the following: 

DK:yd 

1. BBID, WSID, CDWA and SDWA have coordinated their efforts to avoid 
duplication. There is an agreement among these four parties than any of the 
four parties may offer into evidence any Exhibit identified by BBID or WSID 
on the parties' respective exhibit lists. 

2. Identification of an Exhibit is not an admission of its relevance or 
admissibility. Relevant exhibits or portions thereof will be offered into 
evidence at the discretion of BBID, WSID, CDWA or SDWA through the 
relevant motions or at hearing. 

3. Service is being provided using a Hightail link due to the size of the 
document. You will receive the Hightail link under separate cover, prior to 
12:00 pm today. If you are unable to download the documents, please notify 
Daniel Kelly, counsel for BBID, or his assistant, Yolanda De La Cruz, 
immediately at 916-446-7979 and we will provide a flash drive via overnight 
mail. 

Service List Attached 



SERVICE LIST OF PARTICIPANTS 
BYRON-BETHANY IRRIGATION DISTRICT 

ADMINISTRATIVE CIVIL LIABILITY HEARING 
(Revised 9/2/15; Revised: 9/11115) 

Division of Water Rights Byron-Bethany Irrigation District 
Prosecution Team Daniel Kelly 
Andrew Tauriainen, Attorney III Somach Simmons & Dunn 
SWRCB Office of Enforcement 500 Capitol Mall, Suite 1000 
1001 I Street, 16th Floor Sacramento, CA 95814 
Sacramento, CA 95814 dkellxCi!?son1achlaw .con1 
andrew .tauriainent!.l)waterboards.ca.gov 

Patterson Irrigation District City and County of San Francisco 
Banta-Carbona Irrigation District Jonathan Knapp 
The West Side Irrigation District Office of the City Attorney 
Jeanne M. Zolezzi ' 1390 Market Street, Suite 418 
He rum \Crabtree \S untag San Francisco, CA 94102 
5757 Pacific Avenue, Suite 222 jonathan.knarmc?!Jsfgov .org 
Stockton, CA 95207 
jzolezzi (fiJhermncrabtree.com 

Central Delta Water Agency . California Department of Water Resources 
Jennifer Spaletta Law PC Robin McGinnis, Attorney 
P.O. Box 2660 P .0. Box 942836 
Lodi, CA 95241 Sacramento, CA 94236-0001 
jenniferef??spalettalaw .corn robin.mcginnis@Jwater.ca.gov 

Dante John N omellini 
Daniel A. McDaniel 
Dante John Nomellini , Jr. 
NOMELLINI, GRILLI & MCDANIEL 
235 East Weber Avenue 
Stockton, CA 95202 
ngmglcs(fiJpacbeU.net 
dantejr@pacbell.net 

Richard Morat San Joaquin Tributaries Authority 
2821 Berkshire Way Tim O'Laughlin 
Sacramento, CA 95864 Valerie C. Kincaid 
I.DJQIC.~:t...@_g.rn~.i.. l. .. :.G . .Q.l.J.! O'Laughlin & Paris LLP 

2617 K Street, Suite 100 
Sacramento, CA 95816 
towater($1)olaughlingaris.com 
v kincaid@) ol aughli n gari s .com 
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South Delta Water Agency 
John Herrick 
Law Offices of John Herrick 
4255 Pacific Avenue, Suite 2 
Stockton, CA 95207 
Email: JhcrrlawCiYaol.coin 

State Water Contractors 
Stefani Morris 
1121 L Street, Suite 1050 
Sacramento, CA 95814 
sin orris CiY swc .org 
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SERVICE LIST 
WEST SIDE IRRIGATION DISTRICT 

CEASE AND DESIST ORDER HEARING 

Division of Water Rights 
Prosecution Team 
Andrew Tauriainen, Attorney III 
SWRCB Office of Enforcement 
1001 I Street, 16th Floor 
Sacramento, CA 95814 
.~l.:n.9r.~:)Y.. J~:~.ri~Jin~.P.@)Y<.~J~IR9.~.nl..§ .. ~.~-~-~g_qy 

State Water Contractors 
Stefani Morris 
1121 L Street, Suite 1050 
Sacramento, CA 95814 
§X!}9.f.r.i.~ . .\~.§.~Y9_~.9.rg 

South Delta Water Agency 
John Herrick 
Law Offices of John Herrick 
4255 Pacific Avenue, Suite 2 
Stockton, CA 95207 
Email: Jherrlaw(i!?aol.con1 

The West Side Irrigation District 
Jeanne M. Zolezzi 
Karna Harringfeld . 
Janelle Krattiger 
He rum \Crabtree \Sun tag 
5757 Pacific Avenue, Suite 222 
Stockton, CA 95207 
j_"?..QJ..~.~--?.:i({P. __ h_~gl..n1.~X.<JP.!X~ .. ~ .. ~.~-QIH 
.kJH1IIi.ngf~J.Q..~~-~!.~.r..1J.H!~X~b1r~~-·.<;::QPJ 
j_Js.nJ.J!.!g_~:r..@.h.~.nt.Jn~nl.P.J.r.~.~--&Qm 

W estlands Water District 
Daniel 0' Hanlon 
Rebecca Akroyd 
Kronick Moskovitz Tiedemann & Girad 
400 Capitol Mall, 27th Floor 
Sacramento, CA 95814 
.9.9.h.~_P.l..9.n.(iJ.Z .. Knl!:g_~~-9JP 
rakroyd@ ktntg .com 

Phillip Williams of Westlands Water 
District 
P-.~Yil.H_'!n:t~-\~_!Yy§Jl.~n9.§.W~~-~:r.~Qrg 

Central Delta Water Agency 
Jennifer Spaletta Law PC 
P.O. Box 2660 
Lodi, CA 95241 
jennifer«"??spalettalaw .corn 

Dante Nomellini and Dante Nomellini, Jr. 
NOMELLINI, GRILLI & MCDANIEL 
nggJpl_~:§ .. \~P-~~p-~_U .. ~.n.~.! 
.~t~_n.t..~Jr..\i!!..P.~1,G..R~:l.l.~n.~.! 



City and County of San Francisco San Joaquin Tributaries Authority 
Jon a than Knapp Valerie C. Kincaid 
Office of the City Attorney O'Laughlin & Paris LLP 
1390 Market Street, Suite 418 2617 K Street, Suite 100 
San Francisco, CA 94102 Sacramento, CA 95816 
jonathan .knapp@?sfgov .org vkincaid@olaughlin'paris.cotn 

Byron-Bethany Irrigaton District California Department of Water Resources 
Daniel Kelly Robin McGinnis, Attorney 
Somach Simmons & Dunn P .0. Boc 942836 
500 Capitol Mall, Suite 1000 Sacramento, CA 94236-0001 
Sacramento, CA 95814 robin .mcginnisrJ.iJwater .ca.gov 
dkell y_ (f.ii son1achla w .con1 



SOMACH .SIMMONS & DUNN 
A P R 0 F E S S I 0 N A L C 0 R P 0 R t. T I 0 N 

A TT 0 R N E Y S AT LAW 

500 CAPfTOL MALL, SUITE I 000, SACRAMEI'ITO, CA 958 I 4 

OFFICE: 9 I 6-446-7979 FAX; 9 I 6-446-8 I 99 

SOMACHLAW.COM 

January 19,2016 

Hand-Deliver 

Division of Water Rights 
State Water Resources Control Board 
Attn: WSID/BBID Hearing Team 
1001 I Street, 2nd Floor 
Sacramento, CA 95814 

Re: Service of Exhibits and Written Testimony in WSID CDO/BBID ACL 
Enforcement Proceedings 

Dear Hearing Team: 

With this letter you are receiving three paper copies and one electronic copy of 
BBID's Exhibits, including written testimony and other evidentiary exhibits that may be 
offered at trial, along with BBID's List of Exhibits. Please note the following: 

1. BBID, WSID, CDW A and SDW A have coordinated their efforts to avoid 
duplication. There is an agreement among these four parties than any of the 
four parties may offer into evidence any Exhibit identified by BBID or WSID 
on the parties' respective exhibit lists. 

2 . Identification of an Exhibit is not an admission of its relevance or 
admissibility. Relevant exhibits or portions thereof will be offered into 
evidence at the discretion of BBID, WSID, CDW A or SDW A through the 
relevant motions or at hearing. 

DK:yd 

Enclosure(s) 
See Attached Service List 



SERVICE LIST OF PARTICIPANTS 
BYRON-BETHANY IRRIGATION DISTRICT 

ADMINISTRATIVE CIVIL LIABILITY HEARING 
(Revised 9/2/15; Revised: 9/11115) 

Division of Water Rights Byron-Bethany Irrigation District 
Prosecution Team Daniel Kelly 
Andrew Tauriainen, Attorney III Somach Simmons & Dunn 
SWRCB Office of Enforcement 500 Capitol Mall, Suite 1000 
1001 I Street, 16th Floor Sacramento, CA 95814 
Sacramento, CA 95814 dkelly®son1achlaw .con1 
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Patterson Irrigation District City and County of San Francisco 
Banta-Carbona Irrigation District Jonathan Knapp 
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Jeanne M. Zolezzi 1390 Market Street, Suite 418 
Herum\Crabtree\Suntag San Francisco, CA 94102 
5757 Pacific Avenue, Suite 222 jonathan.knaJ2pCg)sfgov .org 
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Central Delta Water Agency California Department of Water Resources 
Jennifer Spaletta Law PC Robin McGinnis, Attorney 
P.O. Box 2660 P .0. Box 942836 
Lodi, CA 95241 Sacramento, CA 94236-0001 
jenniferCf.Yspalettalaw .com robin.mcginnisCf.{lwater.ca.gov 

Dante John N omellini 
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South Delta Water Agency 
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Stockton, CA 95207 
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SERVICE LIST 
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Division of Water Rights 
Prosecution Team 
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21 I, Lauren D. Bernadett, declare: 

22 1. I am an attorney at law licensed to practice before the courts of the State of 

23 California. I am an associate with Somach Simmons & Dunn. The following matters are 

24 within my personal knowledge and, if called as a witness, I can competently testify 

25 thereto. 

26 2. Attached hereto as BBID Exhibit 202 is a true and correct copy of Byron-

27 Bethany Irrigation Company's Notice of Appropriation of Water, dated May 18, 1914. 

28 3. Attached hereto as BBID Exhibit 219 is a true and correct copy of the State 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY COMPLAINT IN 
ENF01951 FOR VIOLATION OF DUE PROCESS 1 
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Water Resources Control Board's Notice of Unavailability of Water and Need for 

Immediate Curtailment for those Diverting Water in the Sacramento-San Joaquin 

Watersheds and Delta with a Pre-1914 Appropriative Claim Commencing During or After 

1903, dated June 12, 2015. 

4. Attached hereto as BBID Exhibit 276 is a true and correct copy of the 

Reporter's Transcript of Proceedings of the West Side Irrigation District eta/. v. State 

Water Resources Control Board, Case No. 34-2015-80002121, Sacramento County 

Superior Court, dated July 8, 2015. 

5. Attached hereto as BBID Exhibit 277 is a true and correct copy of the State 

Water Resources Control Board's Administrative Civil Liability Complaint in the Matter of 

Unauthorized Diversion by Byron-Bethany Irrigation District (including cover letter from 

· John O'Hagan, Assistant Deputy Director of the Division of Water Rights, to Rick 

Gilmore and Daniel Kelly regarding Enforcement Action ENF01951), dated July 20, 

2015. 

6. Attached hereto as BBID Exhibit 279 is a true and correct copy of the State 

Water Resources Control Board's Partial Rescission of April, May and June 2015 

Curtailment Notices and Clarification of State Water Board Position Re: Notices of 

Unavailability of Water for Those Diverting Water in the Sacramento River Watershed, 

San Joaquin River Watershed and Delta, and Scott River, dated July 15, 2015. 

7. Attached hereto as BBID Exhibit 299 is a true and correct copy of the 

Declaration of John O'Hagan in Opposition to Petitioner/Plaintiffs Application for Stay 

and/or in the Alternative Temporary Restraining Order and/or Preliminary Injunction, 

Banta-Carbona Irrigation District v. State Water Resources Control Board, Case No. 39-

2015-00326421, San Joaquin County Superior Court, dated June 22, 2015. 

8. Attached hereto as BBID Exhibit 379 is a true and correct copy of the 

Order Partially Granting Petitioners' Ex Parte Application for Temporary Restraining 

Order and Issuing an Order to Show Cause as to Why a Preliminary Injunction Should 

Not Be Granted, West Side Irrigation District eta/. v. State Water Resources Control 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY COMPLAINT IN 
ENF01951 FOR VIOLATION OF DUE PROCESS 2 
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Board, Case No. 34-2015-80002121, Sacramento County Superior Court, dated July 23, 

2015. 

9. Attached hereto as Exhibit A is a true and correct copy of the Order After 

Hearing on Ex Parte Application for Temporary Stay Re: Enforcement of Curtailment 

Notice or In the Alternative Temporary Restraining Order and/or for Order to Show 

Cause Re: Preliminary Injunction, West Side Irrigation District eta/. v. State Water 

Resources Control Board, Case No. 34-2015-80002121, Sacramento County Superior 

Court, dated July 10, 2015. 

10. Attached hereto as Exhibit 8 is a true and correct copy of excerpts from the 

Reporter's Transcript of Proceedings in California Water Curtailment Cases, Case No. 1-

15-CV-285182, Santa Clara County Superior Court, dated September 22, 2015. 

11. Attached hereto as Exhibit C is a true and correct copy of excerpts from the 

Reporter's Transcript of Proceedings, West Side Irrigation District eta/. v. State Water 

Resources Control Board, Case No. 34-2015-80002121, Sacramento County Superior 

Court, dated July 30, 2015. 

I declare under penalty of perjury under the laws of the State of California that the 

facts recited above are true and correct. Executed this 25th day of January 2016 at 

Sacramento, California. 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY COMPLAINT IN 
ENF01951 FOR VIOLATION OF DUE PROCESS 3 
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~iiO~'ICI· J!=-1 E}:''!'EF.Y ct!'VE~r, tn11t il'ffiCft;T-E.F.T'Uk~·rY IN!HGAT lON CmiPI\:!.1'2, 
v cCir}.)t:r•t~tit!!.'J C':f'~ani;;.ed r.,.nd. ex_ist:I.Dg under f:l.nd by virtue of the latHs 
o:t' tt.e e-ta\.t. ot' California. e-nd haTing its principal place c..f buaine&S 
~.:n Corrtrt t.::~:ei~~l cour.ty. State aforee&id, dCier! hereby claim the 
~~ te:r J'lc·winr: in •ild RivE:r \ at th.e point where -the 'Wef:J t bat nl~ of ~:o&id 
C'l tfJ. P.iY~r intersect.s the Scuth bank of the branch or ebennel m&d.ng 
i:.~fiuth frc,m s:d..d Old RivE-r anu d.e&ignt<>tct~ afl "Ii'ALIA'N SLOUGH". 1.1nd 
,:-;·~11 ch ~aid. pcirit i r;. nern- to -thf'. c~nte:r of Section Sev~~ ( 7), 'ruwn­
e'l1!• One (l) Smith, Raru:;e "!f.cur (4) East J..:trunt Diablo lie;se r.rr~d_ M.er·' 
idtan in .aaid Contra .Costa County. 

Thet :.:a~dd oorzJCration. cJ~d.m£ ~nd intends to UEe the watt.n: 
t..~e:'"f:' flowing to the extent cf. 40~000 i.n cb.es measu.red under f1 :t'caur­
S.noh prAesure e 

The~:; th.e purp~se for which said ot.;rpc. :r~ i lc..on r.:J rd.ms sc.id. water 
!~:: to furnish water to 1 tf' Hh&reht~lderm ftlr 1rrig;s:.tic..n and rlm:!le!!'tic 
pt~rpt.::et., t-nd the plane wlle:-~· it ia t:no!;end.oe tc: ttfte t:aid watttr is 'l:.pon 
tr~o 2·fJt1d£ lyi.l"..g in the Eastt~.rly pt:r1,icms cf con1.X'b Coate and Al&l?!ada 
C•;n;n~i@~ Etnd. the Southwesterly portic.n of. San Jo&quin County. 

That the meor.s by whi oh it ia intended to div~rt ltt:ie w&tt!r and 
th•l fl:LZ6 d' the di'\"'ertin:: i!l •. ~el"..cy is ae: ·tollows: 

F!RST, thl"C.tt;.yh &nci Etlonr: It&tit--n Sl.ou.r.;~ Sc...u.th~rly for .. .4buut 
tY;c mile~- to e -goint en t~ Sc:uthf:<rl,y Sectif.ttl line c..f SectiCJn 1:'~~ 
.ir:. Township Ontiil Scuth, Range Three East Mount Dteblo B&se and i(er .. 
i di&n 1 ~nd r'i ist~e11t theree;n 1450 feet Westf'rly fro-n1 thE! southeast 
eorn~r f'>l~ f':aid. Seotlc..n lS, r-nd which e&ic! Italisu Sluugh is ecbe;ut 
200 fe:;t litrjde and 8 feet deep at 1 ta confluence with said Old Ri'\Tc::r. 

Th"lnce Westerl.\' through and alCing an artificial channel 200 
fee-t w:i.de ... r.d 8 feet deep. now ezist.ing, 3350 feet to a point 480 
:fer-.t Ee:r;t cf t.'t~ South\"!'est comer of said Section Ui. 

S!~OND~ thence Southe~sterl)" 3600 feet through and alcng an 
arti!io-1 &l ~t~tnal c<r channel now existing. to the point cf intereec­
U.c·n cf f<fsid c::sn~J ''1tb. a creek known as Bruns Creek and the Seggre­
~bt ic-n i~iv..e, i;ind 'tlhi~h said point is i.n the Southwest quarter of 
r::-eeticn !:4:, 'l'ownsldp One South1 Bange Three East Mount Diablo :Base 
&1'1d Meridi,an, &&id artif'icd.al channel or canal wll.tch is about 25 
feet ?.'ide &:td 6 f~c:t d~Jep to be enlarged to 46 ·feet wide at the tcpt 
~0 fee"A ¥r1de a.t the bet tom e:nd. 8 feet deep & 

THIBD; thence through and .:t>y a canal or cbannel 50 i'eet wide 
at the tcp,) 30 fec:t wide at the bottom ~nd. about 10 feet ci~ep to 'be 
cut • and f<:J lo'td.ng South\'-teste:rly- up &nd.-along said. Bruns creek 2600 
feet tc a point near the Soutltweat corner of the Sou.thwes·t quarter 
(;.i said Section 24, artd at euoh last named point by pumps &nd other 
~!'!)ltratus and F!!PPlianee to lift the water into severe! d1 tohee or 
flumes or ether convey-ore f.'or dist:r1 buticn to the main and other 
ll=lte~als for use on adJacent lands, 

Il-7 wrruss WHEREOF, sa.i4 corpor~rtit~n hillS caused ite COl"pO:t·ate 
name to be ·hereunto sabecribed by- :l.te .. Presidentt and it~tr}}crete 
s.eal ... te~;t)_ ·e e .. her.e_unto· .. 8f!:br.ed_ by ite Secretary, the /V- • dGy of V11. ' .. 1914 . --/.(}. 41 

.. -· ----·"' -~·:, ff-·· ~--· t :SYROlt-BETHARY IHRIGA:I:ICJJ:.I COJ.i.t:ANY 

. -. 
B~ -~~~r•sident 
By _.f.?._ _{i!_~ ___ ..... Secr~t&'t"y D 

BBID Exh. 202 



,' 

~~OTICE 1S HJ!REBY GIVE!T, that :BYRON-BETHANY IRRIGATION COMPANY, a corperati(lft orgen1£ed G:nd ex1ating un.de~ and by virtue .e;f the lawe 
of t:t.e State cf O&lifornia, end. having 1 ts principal. place e;f business in contr& Costa county, State af'o-reaaid., does hereby claim the 
water t'lc'V':ing in C\ld Biver, at tha point where the West brnik of s&id Old P.iv&r intersects the South bank of the branch or chidmel making south frc..m said Old River and deaigna ted as "I1·ALIAN StoUGH", and which &aid point ie ne&r to the center of Sectittn Sevan ('7), town­
ship One (1} South, Range Fcur (4) Eaat Mount Di&blo :Base and Mer­
idian in said Contra ~osta County. 

That said corporation claim& and intends to use the water 
there !lowing to the extent of 40,000 inChes measured under a rour­
inch pressure. 

That the purpose for which said corporhtion claima sai4 water 
1a to furnish w&ter to i t8 shareholder• for ·1rrigi.tion and domestic purposes) end the place where it is intended to use ~aid water is upon the lands lying i.n the Essterly portions cf contra costa and Al.fimed& Counties and the Southwesterly portitn of San Joaquin County. 

That the means by which it is intended to divert said wattir and 
the size cf the dive,.tinS agency is ae follows: 

FIRST. through and along Italian Slough SoutherlY tor about two milee to a point on tb& sauther}y Section line of Sectian 1~, 
itt !own.ehip One South, Range Three East .-Mount Diablo Base and Mer­
idian, and distant therecn 1450 feet Westerly :t'rc.-111 the Southeai!t 
eorner c;.f said Section 131 and which said Italian Slough 1s about 
200 f'e;.:t wtde and 8 feet deep at 1 ta confluence with said Ol.d R1 ver. 

Thence Westerly through and along an artificial abannel 200 
feet wide and 8 feet deep, . f'.OW existblg, 3350 feet to ,. point 480 feet East of the Southweat comer of said Section 13. 

SECOND; thence Southeasterly 3600 feet through and along an 
artifieial canal or channel now existing. to the point cf intersec­tion of said · o&nal with a creek known as :Bruns Cree.k and the Seggre­ge.tion line, sn.d which said point is in the Southwest quarter of 
Sectic:n ~4, Township One south. Bange three East Mount Diablo Base and Neridian, said artificial channel ar canal which ia about 25 feet wide &mi. 6 feet deep to· be enlarged t,o 46- feet wide at · the top. 
30 feet wide at the bottom and 8 teet deep. 

St&te of Califomi&. . -_. tii ' 
~ 07J,Qat;re..Jlcus.:ta \ ·• 

·.··; · 

n ... - ..... ., 

On ttrn.,:,· .. JQ~.h..ta~ of .. . :Jl.af. ............ :.- in. the :fe&T one ... oa~~Ud, ulue huadt'111d aad.70~-te.ea .. - A. D. 

before me •.•••• A'lf.rtld .• L .. &11'.0--~·········· · ....... ..... , a. Na~ry Pab1i.G il1 and fot•i4 County, ~011&11.) app~mred 

......... '" .. JPb:lUif. ... fay.lor ........ ............... .......... ,. ...... ........... known to me. to be the. .. . . --, . 
Preai<leat. an4 ... _,,_ R. • .H .... HP-Ut.on .......... .......... ., ....... ............ lmowtJ tome to.be the-

.. ....... _ .................. , .... Secreta-ry of tbe Corpo.ratiOJa .that eftlluted the witbiu instnu1tent, 
kDOWll to.me to be the penotJa wllo executed the .-itbln inatrumeat un behalf of the. cor-
poratloa :fflthin aused, and aclmcnrte4gee! to ~etisat .~ tlon ezec:nted &he U.\1le, 

.INWl'l'NE$8 W'DliEO't, 1 buc hiiRflnto d A 4 aifl.xed my oflictal .eat 
in roai4 Couat.t. the ~ay ap4 ,-.a:;·ia · tbi•. aer . ~· ~ -, ten. 

~ .• !';!8/Cf~·~ , ·d 3 ''-.~:~::~ ... ::'.~~-.:~-·-~~····· .. ~--~~-\~r-~~6"~:r·~-... ................ . 
Jfotal')' Pll,.lle Ia u4 for ih'e Qoqt7 of ... -··· ! . -..... -,. _- . ~we o! Callforllkl 

l/ __ .. 
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A"FFIDAVIT OF 'P.OS'rDfG OF NOTICE OF i..PPllOPBIATION OF 'WATER. . 

sa: 
STAT.l!l OP CALIFORNIAt 

COUl.~'l OF C;ON!f"U. COStA. 

-'lilL~ 
being duJ.y sworn, deposes and saya: 

That on lray 18th, 1914 he posted a fUll, tru.e and correct ~opy ut the attached "NOTICE OF APPROPRIAtiON OF WATER'1 
at the pcint whe~e the West bank of Old River intersects the South. benk of the branch or channel making South trcsn aa~d Old River, and deaign&ted as •ttal1atn Slt;ughn, and wbich saticl p~int wher& said notice was posi~d is naer to the center or section ?, Townanip One South, Range 4 East Mount Diablo Base and Merid.ian, in contra Oc sta cuunty 1 St&te of CcliJ:'ornia, by then rmd there afti:x.ing and .f'astening such ccopy ot sa14 •Rctice of Appropri&tion ot Water" to and upon a board firmly fixed in the grQund &t Bb1~ above destgnat~d p~int; 

That on M&y 18th, 1914, he posted a fUll, trt.Ae tand correct ce~py of the attached *NOTICE OF APl?ROPRIATIO!T OF WATER" at the P'int c..f 1nt~n·seot1on of the East ben.ic ut ttitalian Sluugh" at ita tenn1nu! with the Bastem ~truity Lf the south emba~ent of an artif1c1at canal or channel 200 teet Wide extending Westerly ·~ the Southerlf section line or Sact1on 13 111 Tovnship On~ Scuta, llat7&e a Eaat M.ount l>i&blo BasQ end Meridian, in Contra Co•ta County, State of Calit,rnie, sndwhich point is distant on such section line 1450 feet Westerly thereQn from t.he souther.st corner of said Section 13, by then aBd there aftix!Qs and faateDing auch copy of said "Notice of Appropr1atJ.on''of Wat*'r" to and. upon a board. fi'rmly fiXed in the ground at. said la~st above designeted. poi:~t; 

That on May 18th, 193.4, he posted a full, true and eorreotcopy of the atta~he4 RNOTIOE OF APPROPRIATION OF WATER" at the point ot· intersection of the south bank ot the canal or channel 200 teet wide running ~at and West on the Southerly section line of Section 131 fownship One Sollth. Range 3 llest. Mount Diablo Base and Ueridian, in Contra Costa County, State of California, w1th the Eaat bank ot the canal or cbitnnel 25 . teet w1de extending SoutheasterlJ ,b the s&1d point gf inter­section being 480 teet Eatt or the Southweat oorne~ of aaid Section 131 by then and th.era ·affixing •nd tautening such copy cf said "Notice of Appropriation of Water" to and upon a board 1'1rmly fiXed in the sround at said laat a l»ve designated pofnt, 

. ~6lfKJJ~ 
•cribed a~f sworn erora mei~ 
't.Jc~ ..... ~ r~, ~ - ' --l ~~""·&. . .. 1. '. 

~ --- ~ a·...._":'"~· " ~ · ,U'l ' r me vOWltl' c,t Contra Cocs · , tate o= .~,J.:ltorn1a .. 
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State Water Resources Control Soard 

,June 12, 2015 

BYRON-BETHANY IRRIGATION DlSTR!CT 

C/0 RICK GILMORE, GENERAL MANAGER 
'7995 BRUNS ROAD 
BYRON, CA 94514 

In Regards to C!aim of Rigt:t(s) [I~ (password)]: 5021256 (~077f59) 

NOTICE-OF= UNAV/\JLABILJTY OF vw::.TeR AND NEED FOR h\~IVJEDIA.TE CURTAIUmENT 

FOR THOS:: DIVERTJi~G \NATER IN THE SACRAME~,TO-SAN JOAQUIN. \f\f.{.,_TERSHEDS 

AND DELTI\ VillTH A Pf{E~·I91"'1 APPF\OPRiATIVE ClAiM COMMENCING DUR.ING a·R 

AFTER 1903 

On Januc:uy 23, 2015 and again on ApriJ 2, 2015, the State Water Resources Control Board 

(State· Water: Board) issued a Notice of Surface \!Vater Shortage and Potential for Curtailment 

due to dry conditions thrm.tghout the State. On April ·J, 2015, the Governor issuad an executive 

order, order B-29-15, continuing the state of emergency, initially enacted on Js~uary 17, 20141 

due to drinldng vvater shortages, diminished water for agriculture producticm, degraded habitat 

for fish and wildlife, increased wildfire ri~k and th~ threat o·f salivvater contamina'i:ion to fresh 

water supplies ir1 the Sacramento~San Joaquln Delta (Delta). 

On April 23, 2015 and Ma~t 1, 2015, the State Water Board Issued curtailrnent noti~s to aU 

posl-1914 appropriative water rights l~ the Sacramento and San Joaquin River watershects, 

indusive of the Delta, due to insufficient projected water supplies. Bas~d on up~ated wa.ter 

supply projections provided by the Department of \f/ater Resources in -~_arly May,· ti1Ef State 

Water Board is now notrrying ·pre--1914 claims-of right, with a priority date of 19Q3 and later for 

the Sacramento-San Joaquin watersheds and the Delta, that, due to ongoing drought 

conditions~ there is insufficient water in the system to service their claims of right. 

curtailm~nt of Certain ?re-'i 9i4. Giid~s of Rlgh~t Commen~'d Of:lting .. Qr·,A~r 1'963: 

Based upon the mo~t recent reservoir storage snd inflow. proje~ions, aiong 'withJorecaSts for 

future precipitation events, the existing water supply in the Sacramento-San Joaquin 

watersheds and Delta waiersheds is insufficienttc meet the needs of some pre-'1914 claims of 

right. With this notic~be State V\/ater Board is notifying pre-1914 appropriative claims of right 

with a. priority date of 1903 and fater within the Sacramento·-san Joaquin Y.,atersheds and Delta 

of the need to immediately stop diverting waterwith .the exceptions djscussed below. This 

condition of curtailment will continue untrl water conditions improve. Even if there is water 

physically available at your point of diversion, that water is necessary to meet more sei1ior water 

rlghi holders' needs or the water may be released previously ·stored water which must continue 

in stream to $~rve its intended beneficial use. If precipitation occurs in the following weeks or 

months, you should not commence diversion before being noti-fied by the State Wat~r Board 

that water is legally available for diversion under your priority of right Evaluations for additional 

curtailments of more senior rights will be made every two weeks through September. 
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To \N~S&ter Right U$~ra in ,./Hi~ 
S~;t;ramento-san Joaquin Delta, 
S~cramento & San Jo~:iiquin Rivsr VVaternhade 

-3-

htip:I/'WWW.dtsc.ca.gov/daiabase/Cm!EPA_Complalntlindex.cfm 

l.funs 12, 2015 

We r.zcognP;a the burci<-:;)n t.r,e droughi Cf'Ek-ates, and t.:~ni to assure th£~t other~ do not meg3lly 
benefit fmrn your autaiirm~nts. 

Sincerely, 
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1 

2 

IN TdE SUPERIOR COURT OF . THE STATE QF CALIFORNIA 
IN AND FOR THE COUl~TY OF SACRM~ENTO 

3 HON. JUDGE SHELT...~EYi\~INE W. L. CHP:.NG l DEPARTMENT 2 4 

4 · --coo-·-
5 

THE WEST SIDfi! IRIUGATION DIST'RICT;--) 
.6 CENr.RJ~L DELT~ W.l\TER AGENCY i SOUTH DELTA ) 

W.ATER AGENCY; WOODS IRRIGATION COHPANY, ) 7 Petitioners and Plaintiffs, ) 
) CASE NO .. B VERSUS ) 34-2.015-80002121 
) 

9 CALIFORNIA STATE WATER RESOURCES CO:N""TROL) 
BOARD; e·t al. r . } 10 Respondents and Defendants.) 

11 

12 

13 

14 

15 

16 

1 7 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

2S 

) 

-.-ooo-·· 

REPORTER 1 S ·rR~~CRIPT OF 

PROCEEDINGS 

- -aoo~ ..:. 

- ~ · oOo- -

WEDNESDAY I ~JULY 8, .2 015 

SA.CHAt:tiEN'£'0 OFFICIAL COURT REPORTERS 

/0~ 
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.. J.. 

2 

3 

4 

APPEARANCES 

--ooo--

5 FOR PETITIONER Al~D PIAINT.I.FF-,8! 

6 vms•r SIDE TRRIGA'I'ION DISTRICT 

7 BY!' s.rrEVE IillRUM, Attorney at Law 

8 FOR PETITIONER JillD PLAIN'l1I:r'l~'S: 

9 CENTRAI.i DBlt'tA WATER AGENCY 

10 BY; lTENiiJIFER SPJI~I.rETTA.1 Attorney at Law 

11 POR PETITIONER Al\fD PL.~Il:.T'I'IFFS: 

12 VJbODS IRRIG.f\TION COIVIPANY Al\ID 

13 SOUTH DELTA WATER AGEifCY 

14 BY: DEl\N RUIZ, ·Atto:rn.ey at Law 

15 

16 

17 

CALIFORNIA. STJ.\..TE WATER RESOURCES CONTR.OL BOARD 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

BY: cr..~:tFI<"'ORb. ~r. LEE, DEPUT'Y ·A.TTORNBY GEI\!EID\..L 

BY: JvlP.-T'.F.fiEW G , BUT-Jl10CK: DEPUTY ATTORNEY GENERAL 

--coo-·-

SACR1iMENTO OFFICIP...L COUR'l' REPORTBRS 
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1 

1 WEDl\JESDAY·, JULY 8, 2015 

2 --oOo--

3 The matter of the vJest Side Irrigat.ian Di.strict; 

. 4 ·.Central D'e.lta ·Wa.te:c A.gen<;J.'; Sout~ Delta Wat·er A,gency;: ·Noods 

5 Irri.gation Company-, Petitioners and Plaintiffs 1 v·ersus 

6 California State Water Resources Control Boardi Thomas 

7 Howard, Executive Director· of California State Water 

B Resources Control Board and DOES l Through 100. inclusive, 

9 Respondents and De~enda.nts, Case NunL'ber '34-·20ls~sooo2i21: 

10 came on for hearing this day in the ~uperior Court, for the 

11 County· qf Sacramento,. State of California, before ·Honorable 

12 Shelleyanne ~'J. L. Chang, Ju?ge, Department No. 24 , 

13 --ooo- -

14 · Petitioners and Plaintiffs~ W•3st Side Irrigation 

15 District 1 et al" r w·e.:ce repre.sen.ted by Steve Herum, Attorney 

16 at Lai'l. 

17 · Peti tio.ners and Plcdntiffa ~ Central Delta Water 

18 J-\.gency 1 was :r·epresen.ted by Jen.nifar Spaletta. 1 1-' .... ttorney at 

2 0 Petitioners and Plaintiffs: Woods Irrigation Company 

21 and South Delta Water Agency, '\.vas :r:·epresented by Dean Ruizl 

22 Attorney at La1M. 

23 Respondents and Defendants: Cali:Eornia State Water 

.24 Resources Control Board; v-,ya.s represented by Clifford T. :Lee 

25 a.nd 1\fatthev,, G. Bullock 1 Deputy Attorney· Generals ~ 

26 The following ·proceedings were then .had: 

28 THE COUR'l:l : Good morning . We ' re on. the record in 

., 

.l. 

SACRAN.iENTO OFFICIAL COUR~r REPORTERS 

BBID Exh. 276 



( 

1 the matter of the '\~vest- Side Irrigation. District versus the 

2 State Water Resources Control Board. 

3 t.-Iay I ha.\n~ the appearances of counsel, please , 

tJ start:i.ng from the left. 

5 MS. SPALE'r'£1;.":· · Jennifer Spaletta, · appearing_ on 

6 behalf of Central D_elta. Water Agency ·today. 

7 I~R. HERUI'-1: If it please the court,- Steve Herum, 

8 representing the West Side Irrigation District .. 

9 "MR. RU;EZ: Your Honor, Dean Rui z for Woods 

iO Irrigation Coruparry and South Delta . Water Agency: 

11 ~.fR. LEE~ Yotir Honor" Deputy At:to:rney General 

12 Clifford ~ee here on. beha.lf of the State Water Resources 

13 Control Boa.rd. 

14 

15 

MR. BULLOCK: !i1at:hevJ Bullock~ Deputy Attorney 

G~:mercil, also on' behalf· of the California State Water 

16 Resources· Control Board. 

17 --oOo--

18 'THE COURT: Good mornin.g 1 counsE;l, JJet me first 

19 start by thanking you all for ~~ccomrnodating the cou~t 1 s 

2 0 schedule . I .k110w the cotlrt was .required to reschedule this 

21 hearing several times 1 and so I do appreciate counsels' 

22 courtesieEl a.nd. accornmodation. 

23 'rhe other thing that I did want to bring to 

24 counsels 1 att.ention is the fact tha·t court noticed on 
. . 

25 th.e ·-- ·counsel for the Y?ater Resources Contro1 Board ' s 

26 letterhead ·that one of the counsel is De1.:>orah Barnes 1 and .I 

27 believe that. I x~:rorked with !\i,Iiss Barnes app roximately 15 

28 yea.rs ago , tvhen ! was the Chief Deputy Legal Affairs 

BACRAI.,iEI\TTO OFFICIAI1 COURT R8PORTERS 
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~ 
Water Boards 

RE-··r.E·~"'IED ' ·. ~ ! \; -· --

JUL 2 2 2015 

EDMul-lr> G. 13l'OWt<. Jfl, 
Gl)'l~n 

---~ ·- -~-·----. - -.. ·--~ ·-· .----------:-· -----------~.:....---.. --B-yf'e·n-~13-etfTa·n·y--~-----'~---·-··---------

state Water Resources Control Board 1 rr~. Q- ;<-)_tf'On 0.~ ic-tri -·t 

JUL 2·0 2015 

Byron .. Bethany- irrigation District 
Attn: Rick Gilmore; Ganeral Manager 
7995 Bruns Road 
Byron, CA ·94514 

f • l....J Cl . . · 1 ~ . t t_.., 

CERTIFIED MAIL NO. 7003 1680 0000 2965 9480 

Daniel Kelley CERTIFIED MAIL NO. 7003 1680 0000 2965 9473 

General Counsel~ Byron-Bethany Irrigation District 

Somach Sinimons & bunn 
500 Capital Mall, Suite 1000 
Sacramento, CA 95814 

Dear Messrs. Gilmore and Kelley: 

ENFORCEMENT ACTION ENF0-1951 .. -ADMINISTRATIVE CIVIL LIABiLITY COMPLAINT 

REGARDING UNAUTHORIZED D~VERSJON OF WATER FHOM THE INTAKE CHANNEL TO 

THE BANKS PUMPING PLANT (FOR.MERL Y ITALIAN SLOUGH) IN CONTRA COSTA 

COUNTY 

Enclosed is an Administrative Civil ! . ..lability (ACL) Complaint relating to your diversions from the 

intake channel to the BanJ<s Pumping Plant (formerly Italian Slough) ~fter June 12, 2015. This 

letter serves as notice to Byron-Bethany Irrigation District (BBiD) that the State Water 

Resources Cont'rol Board ($tate V\/ater Boarq), Division of Water Rights {Division), intends to 

impose the proposed Administrative Civil Liability. 

You have 20 days from receipt of this notice to act or face additional enforc:ement 

without further notice. Therefore, this matter requires your immediate attention. 

VIOLATION DESCRIPTION 

BB!D i$ alleged to have diverted a tc;tal of approximately tv1o thousand sixty··seven (2,007) acre~ 

feet over the course of thirteen days, from June 13 through June 25, 2015, during which water' 

was unavailable to serve BBID's wah:fr right. The violation is further described in the enclosed 

ACL Co-mplah1t. 

ADMINISTRATIVE CIVJL LIABILITY 

California Water Code, section 1052, prohibits the unauthorized diversion of water. Water Code 

section 1052 authorizes the State VVater Board to admini·straiively irnpose civil fiabitlty for 

unauthorized diversions of water during periods of drought emergency in an amount not to 

exceed $1 ,000 per day of violation plus $2,500 per acre·foot diverted without authorization. 



Byron-Bethany Irrigation District - 2 - JUL 20 2015 

! am hereby issuin~ the.enciosed ACL Complaint proposing that a liability of $1,553,250 be 
1mpcsed for your d1vers1t?n of water during periods when water suppfies were insufficient to fulfill 
your ?I aimed right. The ACL Complaints provides· for a potentially reduced penalty upon 
showmg that water pump~d during the tim~ considered under this action was used for health 
and safety needs, or for critical power generation; If you fail to respond to the ACL 
Complaint in one of the manners below within 20 days o.f receiving this notice, then the 
State \Vate·r Board will issue an ACL Order and seek recovery of th is proposed liabilit.y 
amount as authorized by California Water Code section '1055.4. 

If you disagree with the facts or allegations set forth in the ACL Complaint~ you may request a 
hearing before the State Water Board. Your request for a hearing must be in writing, 
signed by you or on your behalf, and mailed or hand-di=!Hvered io ensure receipt by the 
State Water Board within 20 days from the date you receive this notice. You may mail 
your written hearing request to: State \.Vater Resources Control Board, Division of Water 
Rights, Attn: Enforcement Section, P.O. Sox 2000, Sacramento, C,t.. 95812-2000. 

You may hand-deliver your written hearing request to: State Water Resources Control Board, 

Division ofVvater Rights, Records Unit, 10011 Street, 2nd Floor, Sacramento, CA 95814. 

If you request a hearing, a hearing will be scheduled before the State Water Board or a· 
designated hearing officer. Prior to the hearing. you will' be required to submit any wtitren 
testimony and other evidence you would. like the State Water Board to consider. ·vou will be 
notified of the hearing date and the submittal deadlines as soon as they are scheduled. 

If you fail to come into compliance or requ~_st a hearing within 20 days of the date you receive 
this notice, the State Water Board will adopt the ACL. 
SUMMARY OF OPTIONS 

1. Submit a written request for hearing within 20 days of receiving the enclosed ACL 
Complaint; or 

2. Do nothing, and receive a final ACL Order. 

If you have any questions regarding the ACL Complaint, or if you have information that you \1\tant 
to orovide in response tc this compliant, or information that you belief the Sta1e Water Soard 
st~ff should otherwise consider, please contact Kathy iVirowka, Manager1 Enforcement Section 
at (916) 341-5363 or Kathy.Mrowka@waterboards.ca.gov; or Andrew Tauriainen, Attorney Ill, 
Off1ce of Enforcement, at (916) 341 ~5445 or Andrew.Tauriainen@waterboards.ca.gov, or s.end 
the information directly to them via email. 

Sincerely, 

~o~~~~--
~n O'Hagan, Ass~nt Deputy Director 
Division of Water Rights 

Enclosures: 1) Administrative Civil Uabilitl Complaint 
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STJ\l"E OF CALIFORNIA 
CALIFORNIA ENVIRONMENTAL. PROTECTION AGENCY 

STi\TE \1\/ATER RESOURCES CONTROL f30t.RO 

.D~VJSiON OF WATER RJGti'r$ 

ADMINJSTRATIVE CIVIL LIABILITY COMPLAINT 

----------------------------------,----~~-·6~- =-==~ 
fn the Matter of UnaulhorizBd Divers~on by 

BYR.ONJ .. BETHANY IRRiGATION DISTR~CT 

-----~·--------···-·-·----~-----·---------------·--· 

SOURCE: !ntelce Chanil~id to tht-1 Bru'f~{~ Pumping Plant (formerly ftaiiar. Slough) 

COUNTY: Contra Costa . ,, 

1. Byron-Bethany krigaticm District (BBiD or !)istrici:j is alleged to have d~feried and used water in 

violai:ion of California \!\fe~er Coda section ·f 0~2, subdivision (a)~ Vlhfch provides that the cUver.stoo 

or u~e of water m;bject ~) Division 2 oi' the vV.atSj}r Cede oth~r than as authorized in Oivi$1on :! fs a 

lrespas£!. 

2. Watar.Code section 'l052t subdivision (c), provides that ems~ person or entiiy cor.1mit~ng a 

tresp~~ss durin~1.a period 1or v1hich the Govemor has issued _a proc!ameijon of a state of clrcugh~ 

arm~rgency may be liable in an amount not to ejcceed the sum or one thou.'3snd dollars (!; i ,000) 

for each day u1e trespass OC{;~~rs plus two thousand five hundred dollars ($2,500) -ror each ~ere­

foot of water d!v~rted ot used in excess of ~hat diverter's rights. \'Vater Code section 1052, 

subdivision (d}(2)~ provides that civilliabini~, may be imposed admlnistrat:vafy by the State.\Nater 

Resources Control Soard {Str.~te Vl/ater Boord or Board) pursuant to \IVater Code sarJJon 1055. 

3. WJ.:lt'sr Coda section 1055, subdivision (a), provides th~~t the Executive Director of ·the Siate \JV~ter 

Soard may issue a corrlplaint to any person or ~ntity on whom Adn;ini:z,trativ~ CMI Uability (ACL) 

tnay be irnpo$ed. On June 5, 20<i2, the f.xw..ttiv~~ Oirect~>r deiegatr~d this au~horfiy to the Deputy 

Dire~tor fu • Vvater Rights. St~te Water BCW~rd Resolution 2012.;.0029 ~'iitrt:horlzes the Deputy . 

Director tor V\fat.er Bights to ii>sue an ord~r i_rnposJng an ACt: when a CfJmpl~1int. has been Issued 

tind no heating h~s been requested wlthin 20 dsys of receipt of t~e oon'lp:aint The Deputy 

Director for 'Nater Rights has radelagated ~h~s authority to the .. ~sistant Deputy DireGtoi· for \fvat~;r 

f~ights pllisuant io State Waier aoard Rasolution 2012~~029~ 

4. On Juna 30, 201 Ot BBlO submi~~j an Jnili~t Sttltem~nt of \1\tater Dh!t~• ... ion and Use {Statetnent}, 

'-'''lhich ihe Stat~ ~/$tar Bo~rd, D!visioo of V'liater fUghts (Division) designated as Statement 

021256 (802.1258). Under S02i25e, BBID t~lairns a pre-1914 appro~1rietive v~a~er right to. the 

ln~~<e Chann.al i:o the Bsnkr,; Pump!ng Piant, f'Otmeriy italian SJough,· in Contra Costa Count~t. 

The Statement .also indicates that BBIO divsr~ed approximately 26,179 acro. .. teat (at) in 2009 for 

municipal and industrlat end agricultural usa wit~lin tts boundaries. · · 

5, On Juiy 1, 2013, BBHJ submitted Suppleman~l Statements for S02125o, for the year£ 20·10, 

2011 and 2012. BBIQ!s S-upp!emental St~i'ements each h1dlc.aiss thst the Distric-t. first put v,.raii.~r 

to use in ·19'17, and ihat tha purpt:se of use ior th~ Otstric~·s dlversioliG is irrigation of 1.2.500 

acres. The .2010 Supplement Staternent indicates that BBiD diverted 25,269 at e:md applled 
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Byron-Bethany Irrigation District 
Page 2 of7 

approximately 22,302 af to benerflclal u;;e. The 2011 Supplementml Statement indicates thai 

BBID diverted 22,344 at and applied 19,779 at 1:6 bHneficia l use. The 2012 Supr>lementai 

Statement indicate-~ tha~ BBID divei1ed 32.157 af and applied 28,3-4-5 afto beneflcial use. 

6. BBID does not hold or claim eny other appropriative or rlparian w~.tar rights on record with the 
State Wat$t Board, although S02125S indicates that BBJD holds Conb-Cilct No. 14·.06-200-785-

LTR1 with the United Smtes Bureau of Reclamation {Ree;larnation). In 2014 and 2015, 

RecJamation's agricultural contractors in the Delta were allocated ~aro rx~rcent of their contract 

quantity {available at http:llwww.wsbf.gov/newsroorn/newsretP.ase/detail.crm?RecordiD=49·115 

[iast accessed June sol 2015]). BBID confirmed in a public statement daied June 12, 201.5, that it 
had received zero watar supply from Reclamation in both 2014 and 2015 (availabla at 

http:l/bbid. or:qtwp...oontef]!!J:!~Qsl201~1.06~f?.J31 0-QJ.Jrtailmenl:B!mm>ns&:FlNJil.J.~f!Q! [last 
accessed June 30, 2015].) 

7. On January'17, 2014, Go\.'P.mor Edmund G. Bro\vn Jr. issued Proctam~tionJ~o ... 1: .. 17-2014, 
de{;laring a State of Emergency ~o exfst in California due to severe drought ct)nditionlj, : 

8. Also on Jarn.•ary 17, 2014, the State Water Board !~c;ued a aNotice of Surf~ce \IV'ater Shor&age 

and Potential Curt:ailrneni of\Nater Right Diversions" (2014 Shortage Notice). The 2014 Shortage 

Notice .!:Jierts water right holders. !n Ci'itically dry '•V21l~fShecls thCJt 'tJI!ater may becorne un;:yvsilab!e to 

satisfy beneficial uses at junior primi1ieii. 

9. On Aprll25, 2014, Governor Brown issued a Proclamation or s Continued State of Em0rgei~cy 

due io drought conditions, to strengthen the state's abHity to manage 1;'liater and habitat e·~fectiveJy 

in drought conditions. 

10. On May 27, 2014, the State '/.later Board issued a "Notice of Unavailability of \'V~ter and 

Immediate Curtailment for Those Diverting Water in the Sacramento· and San Joaquh1 River 
VVatarshed with a post-1914 Appropriative High~~ (2014 Unavailablliqf Notice), which.notifies all 

holders ofpo~t-1914 appropriative water rights within the Sacram~.mto and San JO$quin River · 

watersheds of the lack of availability ofvJ:atar io serve their post~1914 water rightlli, ~:!'iith some 

minor exceptions fur no11..consumptive tiiversfons. The 2014 UnavailabiUl'f Notice did not apply ~o 
pra-1914 appropriative rights such as that claimed by BBiD. TI1e S'i:ata \AJeter Board noUf!ed the 

most senior right holders in siarJez as wruer beetinm available to serva thefr righ~, and by 

November 1 s. 2014, had nottiied ~II right holders o1 availability for an divralrsi.mls in the 
Sacramento and San Jos.quin River V\raiarsheds. 

11. On January 23, 2015: the State VV.ater Board issued a "Notice of Surf~ce VVai:er Shortage and 

Potanltal for Curi~l1ment of\Nater Right Diversions for 20·15" (2015 Shortt~ge Notioo). The 20'15 

Shortage Notlc.e alerted water right holders tn crttlcally dry watersheds thai _water may become 

unavailable to satisfy beneJicial uses at junior ptiorities. 

12. On February 4,-2015, the State l!Vater Board issued OrderVVR 2015~0002~0VVR, requiririg pre·-
1914 and riparian wafer right claimants representing the ·top 90 percent of such ciaimants by 

volume in the Sacramento and san Joaquin River waterst1eds and the Deita t.o subrqit infetTI'&ation 

relating to their claimed water right. the monthly ~mounts of water diverted and the basis of right 

claimed for di·>~ersio.ns in 2.0·14, and monthl)' div~rsion information and anticipated month!y 
diversion information for eac.il month ~tarUrtfS with F~~brua;y, 2015, to be subrr,itted by the 5th of 

ee:ch succeeding month uram the drought ends. 

13. B.BID is Stibjeci to Order VVR 20"i 5~·0002.-.D\filR, and in response submitted infom'laijon indicating 
that Its predecessor, the Byron-Bethany lnig~tioi1 Compai1y, rec.orded notice t)f an t:lppropriation 

. of wa~er en or around May 18, 1914. Tlu.:s. 8810 c!;::1ims that Its pr{:.'-'-1914 ·~vater right ha:s a 
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priority date of May 18, 1914.1 

·I-4. BBID also subrniti·sd water diversion and use information for 2014, projected roonthrt diversions 

for 2C1~5. and actual monfuJy diversions through May, 2015. BBIL"l rej)Oft$ that it divert~ad 30 204 

af in 2014 and proJected diversions of 25,452 af in 2015. BS!D's reported acbJZJI monthly ' 

diversion amounts for Jt'~ru.Jary through May. 2015, are generally simUar to repor~ed diversions 'for 

me same months in prior years where !Such information is ava.iliabla. BBU'Ys i43iJOt't$<i projected 
diversions are similar it) bie repoded acwal diversions for the s•iwne rnonihs in prior yP..ars vthere 

euch information is.available. From P.ugu$t 1 tv October 31, 2014·, 8810-repoi'ts it pum~1(f 1,573 
af of water under ir-ansff!r that was appmve~ b~f Sjate Water Board Order dated August 27, 2014. 

15. On Aprli 1, 2015, Governor Brown issued E,.tecutive Order B-29-15 (Executive Order) to 
stren{}tl1en the state's e:.tbmty to manage water snd hi£1bitat effec:ilve!y in drought conditions and 

c-alled on all C~l.lifomians to redoub!·5 their efforts to conserve water. The Executive Order finds 

that the continuous severe drought conditic:ms pr~sent urgent cha;llengf~s across lhe state 
including \>Yater sliori'afJes for muniCipal watar use snd for ~grtcutturc!l production, increased 

wnaiire activity, degred~d habr~t for fiGh and wildlife. threat of sa!tv.tatef' contamination, end 
additional water scarcit}* if drought cond!~c.m~ continue. The £:j:ecutive Order confirms that the 
orders and provisions in the Governors previous drought proclamations and orders. the January 
17, 2014, Proclamation~ April 25, 2015, Proclan~atlon, t1nd E}reeutive Orders B-26-'14 a~1d a-:lS-
141 rou1ain in fuil force and effect. On April 2, 2016, the State V\fatcar Board issued anotha; notiCca 

wsming that notices of unavailability of wa'~er were likely to be issued soon. 

16. On April 23,2015, the St;:te VVater Board issued a "Notice or Unavailability of\i\fs·ier and 

Immediate Cu1taflnwnt fer Tho~.1e Dfveri:ino Water In the San Joaquin River Watershed with a 

Post-·i9'1 t1 Appi'Opristive Right" (April 23 Unavailability Notice), vlilichnotmes al: holders of pnst­

'191 4 approprtfltive wstar right$ wiihin th® San .Joaquin River watershed o1 the lac!< of availability 

of wa.tar to serve thafr pos£ .. 1914 ~i\later rights, with some minor ,exeepUons for non-consumptive 

diversions. The State VVat~-r f3oard issued a similar noiica for post-1914 ~ppropriative water 

rights within the Sacramento River watershed on May 1, 20i5 (May 1 Unavailability Notfc~}. The 

April 23 and May i UnavailabHit!f r"otices do not apply to pre-·1914 appropriative rights such as 

that claimed by BD!D. 

17. On June 12, 2015, the State \.i\Jarer Board i$Sued a "Notice of Unavailability ofVVater and Need 

i~or lmrnediate Curuailment for Those Diverting \#Vater in the Sar.mmento-San Joaquin \fVater.aheds 

and Delm wi~h a Pre-1i1141\ppropriative Clairn Commencing During or Afier 1903 .. (June 12 

Unavailability Notice), which notifie-s ail hck!ers of pre-1914 appropriative ~Jater !'ights wiitl a 

priotity da~e of 1 S03 and later vtithin the Sacramento ~nd San Joaquin River watershads <:Jf the 

lack of availabilil'J of w·ater to serve their lights, with some minor exooptions for non-consumpUve 
U$e:s. 

18. Orouaht mb1nac~ernurl~ of water richts is nef.~$Ssary to ensure that water to ·which senior water tight 
holders are enHtled j;~ ~CliJalfy available (tJ them, Which requires that SOii1e water remain in most 

streatltS to satisfy sensor demands at fue furthest dovmstraam point of diversion of these senior 
-rvat~Jr lights. The June ·12 UnavaitabUity Notice retlects ths State Wt-I~er Boord's determination 
tha' the existing 1NC:Iter availabie in the Sacraroonto-SC!rt .Joaqtlin watersheds and the Delta is 

insufliceent to meet the deF'~Wnds of diveri-ers ,viih claims of pre-19·14 apprtlpriative rights with a 

priority date of ·1 903 and later. Continued diversion when there is no w-ater available under the 

priorzr;,, of the right constitu~es unauthorized w~t&r diversion and use. Unauthorized diversion is 

subject to enforcement (\/Vat. Cod<'§ 1052,,) 

_______ , __________ , 
1 The term ... pre-··19'14" appropriative water right me£ms tho$e appropriative lights commenceci prior to 
De!'..t1rfiber 'i9, 191·4, the effective date of the Water Comrnlssion Act Therefore, it Js.possible to ha\:e a 

"pre-1 314" appropriative water right with a priority date in 1914. 
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19. The su;te V\fater Board d~terrnines the evailabilit.y of water for wa~er rights f)f varying p1ioritiiJs in 

~ny tNacershed by compar:ng the curreni and projected evaUable \\'2ter supply with the total water 
nght dl\lersion demand. 

20. To detemline\vat~~ravailability. the Bo~rd reliem upon the full naturc:il flows ofwatarsheds 

calculated by thG i?eparimeni iJf VVater Resources (DVVR) for certain vmtarsheds in ;as Bunetirt 
120 and ln subsequent month!y updates.· ~~Full iiliWral flmv ," or "unimpaired runoff, • r-~presants 

the natural wa:ter produciion of a river basin. unaiterad by upsirearn diversions. storage. storage 
r~leases. or by GXport or import of water tn or frcmi other watersheds. The full nawrai flow 
amount is different jnan ttae maS~sured stream ftovt~ at the given rn&1surameni points because 

the i"tieasured flows may be higher or tower dua to upstream Ot:~tr:rations. Forecast~ ftm.v data is 

uocei'Win, so DVVR prot4des ihe data in the form of "levels of exr-...eedsnce~ or slr'nply 
"axceed::lnc.::· to show the swtist:caJ probabi!ity that me forec~sied supply wm ca::ur. The 

encaedance is slrr'lpty the parcer11 of the time thai the actual flow ~:s expe•::ied to exceed the 

projected flow; The 90 percent exc~-edance·hydrology.assuri!es ·inflo~\~f:!. fro~'1 r~irt_fc3ll ~nd 
snowmelt at levels that arrc: UkGiy to be met or e:j'c~eded by ar;tua.l flo~"$ w!th a 90 rJecc~mt 

plobablliiy, or !n other words, there is a ten percent or less chance of aotut:l conditions turning out 
to be this dry or dlier. In April and m:1rly May, the State Water ao:z1rd uses th~ 90% artd 99% · 

axceedance amounts for it.s analyses due to low flow conditions. D'IJf~'s cif.lily nEJturnl fiow 
calculations Bre a~so used in tha analysis. 

2i. To determine water demand, the State V\/ater Board relies on infuim~&tion supplied by water right 

holders on annuar or triennial reporte. cf .v~!tsr diversion and use required to be true and aceurate 
to the best ot' the kr~ow!edge of the diveriers. The Doaid a!so inoorpcr.ates 2014 d~version data 
submitted pursuant to Order ~NR 2015-0002.. t.!l reported rnonthly water dlversi9n d~ta m 
compiled by watershed, type of right ~md priority dates. The Boan1 perfonns quality Ct"Jnfrol 

i::hecks and removes obvious e1·rors, excess reporting, _iemoves dE~m~nd for direct diversion for 
power1 and makes addftional changes based on 8Wkehofdsrs' input. ·The corrected demand data 

· inciudes the 20'i4 reported dam iOr 90% o'f the wr.:d:ershed demand plus. for the remaining 
divert;!rs, an av~mged diversion arnoont for 2010 through 20'i 3. These monthly cliv~ion 

demands are grouped inio W3ter r:Ight types (ript~rian, pn:J-1914 and po~~i-1S'l4 rights). 

22. Th1e St~de VVater Board consistently adjus1s the \V~'t~;r avaUabilit}' i:ind demand analyses based on 

nevv in~ormation obtained from ~tlkshoiders. or adjush11,·mts to projected flows from the t1VifR 
State Water Board stiiff rsviet!!JS this infomu:ttlon and provides ravisions to its dat~1 set 1111d £4f'aphG 
thai are an shovm on ~he VVatarshed Analysis t~bsita · 

(fltm1.frYWW.wateiboards.ca.go~/w~:terrigbt~lwa!er.J§§~res/prqgramsidr.QlJJi!l.Vani(ysiM). 

23. The Seate -Water Board's \fVaiarshed Analysis website provides upd21ted grephicaf summatic-ns 
and spreadshe·ets containing suppoftlng analysis of the availability and demand anai}1Sas. The 

grapillcaf summations sh~'"v priorities with monthly demands for the ~otal rlpaiian dernand at 
boltom, the pre-1914 d~mands ~dded to ripaiiE~n and depicted tllbove the rip~uian demand. Th~ 
monthly amoun~ are averaged Into cubic feet par second fur graphical purpc·s~. See, fi.1r 

el~rnple, the combined Saci~mento/San Joaquin River Basin S<~nior Suppl}r/Demandf\fiafysis 

{~lMrtY'bW~mo2l.r9§,.g.4i.Q_y/wate .. n:!Q.htr.-/\l'i~-.t~r t.:.;su~ .. §i.Qrg,orarns/droqgb!/analysislgm:!I.!!~~~­

Qmbii'!~MJh.i. The Curmiin1ent A¥1alysia website also provides graphica; sMmmations of ths San 

Jo~~uin Rhrar Basin Senior su~ply1Uemand Ar~alys;s with Proport{onal tlait!i! Demand · 
(bl!t.'1://w~w. watarl.Joards.ca.govi\A_taterrigt!li:11'.;v's~eL" issues/QrogramsldtruL~.U~Sis/do~sf[;iprora 

ted.gd'Q and me Sacramento River Basin Senior Supp!y/Dem~nd .l\m;;lysitS vvith Proport!on:3lJ Delta 
Dentand 
(httltil.~&.~terbgatdS,,ca.govLwqterri.!Lt'!t!b~'al!!L issues/t)iOQremslclrou_g_~t/anal~sis/dg~~lsacpro 

@.i~Jt~Ji). . 

24, This cmaly-5is shows thtlt by June ·j 2, 20'i 5, available supply was insuf!icieni to meet tht:J demandil 

of appr-opriative righte with priority ·aates cf 1903 and rater th•-ough•Jut !he Sacramento and San 

Joaquin Rivar waten~heds ~!'tnd the D~ita. 
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The June 'i2 ~nawailabi!i~J NotJce applies to S0:{1256 because BB!D claims a prrrerity dsie of May 
1 e, . ·1914. SBfO received on electn.,nic copy of the ,June 12 Umavaitabiiity Notice on ,June 12 .• 
20'15, via the Board'stil1rocght UpdatesJI '-.)'tis emefi list ~ysiem, because Rick Gilmon~. BOlD's 
!3e:n~rai Manage: it a Sl!bscrib~r to that syr.)t~m (via email addres~ r. oiirngr~@pbid.qr.g). 
Moreover. BBfO Issued a pubUc s~temant on ,June 12,2015, ir1 raspon.sG tt' ~he June 12 . 
Unavaliability Notice (ayaifable at b!tQ:IIbbie.tprg/w·p-ccntE!ntfuo1oEtds/20,15lOOLB~lP-Curt~ihJl~nt· 
R~s.ponse-FJNAL 1.oo1 [last accessed Jun~ 25, 20'15].) BBJO received a·paper <::opy of the june 
12 Unavailability Nonce no later than June 15, 201 5. -

21·. The daily divsrsio11 rates through .,luns 24 are comparable ro the Distrl~i's average daily dive;sion 
rates reported for .. luna 2014 (4.842· af/30 daysl'i.9835=81.-4 cfs)* anti thos1r: BBIO r~pottad ail! 
snticipated for ~.tune 2015. This daily rata is in ;ext".e$S of1he bask; minirmsm het'ifbl..; and s~fety 
needs of Mountlin House Community Sarvfoo 06'1tict This ir.djcete~ that 8310 has COl1tinued its 
nt)l~mal dlversionsfulinwing the ,June ''12 U.reavnilabiUty Notice. 

28. BEUD diveried a teltal of approximately two thousand slnt-y-sevt·:m (2,061') acre-feet over tg~a eourse 
of thli~~E:Hl days following the June 12 UnavsUabili~l Notice. SJ>r~cmcaUy from June 13 tl"u:ough 
June 25, 2015. 

29. On July ·15* 2015, the Sf:it.e VV~1ter Board issued a C:ariflcatlon to the Unavailabiiity NoU~s 
indicating that, to the e"t~mt that any of t.hg notices described above t:Ofl~ain Janguag~ thatt may 
be co~lstruGid as an order r~quliing· you to ctniafl divers{ons under your affectgd water right, ~hat 
language has been rcsclndec.i. Similarly, any !enguage recjttiring a.ffect~>d water right hoiders to 
submit ewtailmant certification fom1s has been rescinded. 

30. Diversion or tsse of w~ter by an appropriattva water 1ight holder when tha1'e is insufficient water 
suppiy e.rv.aflable for tha( \Yater ri9ht is ~~n um~uthonzad diversion or use of 'li'lt.ater subj~;a 1o 
Division 2 of me 'VVatet Coda. \fV~;,ter Code s~cuo~l1052, subdivision (a) provides the:t 
ut~~t.rthorv~ad diversion or use of water is 8 trespass. 

3i . This.enforrement sction is based on iacf<. of avaliablewaier supply undar the priority ofi.he light 
The UnavailabUli:y Noiic~t Vlere issued for tha purpos~~ of advising the public and water divarters 
of the leek of avmJ!abh~ vttater under the prioiit~l oi th\?. rights identifi~d in each notice; ~ha notiC4"3S 
are not tt.e ba.sis for this enforceman~ action. 

3., 
it.. Warer Code section 1 052 prcr\lides that the m~xlrrmm civil Uabilft\J ttwt can be impose-d by the 

State VVater Board in this maih~f for the unauthorized div.ersion and UGe c,nhe water dur:~g a 
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dtuught period is $1,000 for each day of trespass p;us $2,500 for each acre-·foot of tvat~r diverted 
or used in excess of thai divr~rter's water rights. 

33. Eviclenc..:e demonstro~; that BBJO's unauth(Jrh:ed diversions began on Jur~e 13. 20i5 and 

continued ·until June 25, 2015, for a totat of thir'tt..ren {13) days. Over that pa;iod, aan:i dhNHf:t.'i:l 
approxitnatefy two thousand sb~ltJ·seven {2,067) aere··'fast of water in ex(;ess of that availeble to 
serve its claimed \vater right. 

34. Therefore, ihe maxirnurn ciov·il fwbilfty foi~ tlie r.:~lleged vioiations is $5~'I!OwSOO [13 days at Si,OOO 
per day plus 2,067' aen.'H:eet at $2,500 peracre~foot]. 

35. In determining the amount of civii liability, Californi~ \!Vater Gode sectkm 1055.3 require$ that the 

~1t&te Water Board r<Onsfder a!! relevant circumsta."lces, inciuding, but not limited to~ the ~}~ent oi 

harm caused by the violation, the n~ture ~md per< •. dstence of the viotat!on, ~he length of tjm~ over 

which the violation occurs;··and any corrective ~on talcen by th~ vlQI~tor. . 
• • ~ • • .. f.,. ' • • • ... 

36. In this r.ase, BBID has rnt-lde unauthorized diversions of waier from the lntalce Channel to the 

Ban~s Pumping Plant (fom1erly l~lian Slough) during the most e!-ti:reme drought irl decaclas. 

whetl there we~s insufficient water supply available fer earo·~ claimed water right BBID was 
av..'are that the Stare \"later Board had determined that there '!!Vas insuffii:;lent \JVater supply 

avaifable for BBJD's claimad 'Nater tight. 111~e unauthorized diversions have reduced or 
threatened to redur;a the amo!Jnl of \'if:itar ~Jadlabl!l) for rlo-w;l!:t"tr,esm We,iter right holder~ during an 

extreme dro1.:ght emerg<ancy. Mor1eover, BBiO's diversions likely reduced tlu~ ;vca~er avaih1ble for 

instream resources and riparian habitat within the Delta during fin extrerne drpught emargen(~Y. 

37. BBtD received an economic advantage ove-r other let7itim~il! 'Na~:er divert~:rs in the area by 

foregoing the cosw· of buyJr.g repfacam~~nt water during tht:> viole1tion period. During 2015, 

irrigation disbicts north o't'the De!ta hsva paid at !east $250 per acre-·foot of repJscement WBter. 

Thus~ by !Uegally diverting 2,057 acre-feet of w·.ater'from June '13 through June 25, ~3810 ~voidecl 

purchased water costs of at lesst $516,750. 

38. The Division estimates th&t its smff cost to investigax® the unauthorized diversion iesu~; ai1d 

develop the enforc:ement documents to be $3,000. 

39. BBID is known to be s,r.~rving watsr to Mountain HfJUse Community S~:wvice District and to power 

gcneraiion facUities that rnay be deemed cfitical energy suppliers. 8810 and Mounmin House 

Community Service Ofstriet tool< ootTec.iive actions to secure watc;r availlable via contract and 
transfer. Although these supplies vrere not provided during the violation period identified above. 
t.h£;y are recognized 8S progressive correction actions to ·prevent unauthorized diversions. 1\lso 

taken into consid~"'Btion is the fact that f.JBID ht.:s stopped .its diversions from ,June 26. · 

40. r!aving taken into oonsid~::trEdion the factors described above, the Assiswnt Deputy Director for 

Water Rights recommends ~in ~~\CL for ti1e unauthorizt;;d diveo:sion of watei in the amount of 

:~1.55$s~~:t The racornmended penalty is b~;.sed on the c;!rcumstances }mown to this time, 
BBfD's continued diversions despite lacl<:- of availabUity oi \vater to OOI\IG it~ righ~ during extreme 

qngofng drbught oonditiorus, and to provide i8. strong disincentive for oon~inued unauthotUerJ 

diversions by BBID and any simllar1y··siruated pardes. "ih·e Prosecution Team v;iff consider 

adjust11ent of tha re1'Xirnmended penalty rr asro provides ev!dence of the ~1mounts of w;.~ter 
pumped that were for haG11th and safety needs or critical pQ\Ye r generation. 

41. Should th® matter go to hc-~aring, the State VVamr Board may conG'.ido; a different liability based on 

the evidence racaived, lnt;iudirlg additlonai staff OO!-tislncurred, up to the rnmdmum amount 
provided b;t law. It is estimated thE!t if this this m~il\;\r goes to hearing, additirJnai staff costs 
im~rred ·for !h.e prosecution s~ff ~vou!d be approxfm~tel}' $10,000. 
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42. 8810 may raquest a hearing on this matter be~ore the Sta!e 'Nater Board. Any such fC*iUest tor 
hearing rnust b;~ in writing and received or postmAfked ·Nithin ~!0 days of the dat& this notico is 
rr~c~ved. (C&Iifomia VVai:er Code, § 1055, subd. (b).) · 

43. lf SBID requests a hearing, BBID \l'liU hsve an opportunity to be heard and to contest the 

allegstions In this Complaint and the imposition of an .ACL b)t the State VVeter Boat'd. if a haar!ng 

!s n.¥.:tuested, sGparate notice setting the tirns and place for the hearing will be mailed not 1-:;ss 
than 10 da~'S bei~~:ne th~ hearing date. 

44. If SBID requests a hearing, the Sta~e Water Board will considar at the hearing whether to in1poee 
th~ civilliabtuty, and, if oo, whether to adjust the propo*'l~j liability within the amount authorized by 

statute. Based on the evident,"e receiye~ ~t ti}?. h~aring. th{'l State \NavJr. Board may wke-·any 

ciippmpriate action in act~ordr.moo·with sections iOO, 275: and 1050 et S<Pq. of tr1e Ccdh"omia VV'at~'1r 

Code and fts reaponsibiritias under the public trust clor:;bine. P~ny State \'Vater Bcaid order 
Imposing an ACL. shsil bacome ~nal and aff'ective upon issuance. 

45. 11' BSIO dOe$ not wish to r~quest a hearing, please remit a CS$hler:s check or money order within 

20 d;,.:r;s of the date of this Complaint for the amount of the ACL set forth above to: 

State Vlfater Resources Control Bo~ml 
Division of VIJatar Rights 
Enforcement SectJon 
P.O. S{:l)t 2000 
St:lCil;1mento, CA S5812.:2COO 

45. If SBID does not requ~t a hearing and does not remit the ACL amour1t, the State Water Board 

may seek rec-.overy o¥ the ACL smount as auth~1rized by \N~ter'Code section 'I 055.4 . 

Dated: • JUL .2-·0 20f5 
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'Vater Boards 

State V'ater Resources Control Board 

July 15, 2015 

BYRON-BETHANY IRRIGATION DISTRICT 
C/0 RICK GILMORE, GENERAL MANAGER 
7995 BRUNS ROAD 
BYRON, CA 94514 

RECEIVED 

JUL 1 S 2ot5 

Byron-Bethany 
-· lrri·g·ation District 

PARTIAL RESCISSION OF APRIL, MAY AND JUNE 2015 CURTAILMENT NOTICES AND 
CLARIFICATION OF STATE WATER BOARD POSITION RE: NOTICES OF UNAVAILABJLITY OF \VATER FO~ THOSE PIVERTfN~ WATER IN THE SAC.R.A~~NTO RJVER··WAT-ERSHEO;-SAN JOAQUIN RIVER WATERSHED AND DELTAs AND SCOTT RIVER . . . . .. 

The State Water R~sources qontrol Board (State Water Board) issued two letters earlier this year {January 23, 2015 and April 2: 2015) advising persons of the drought and the resulting lack of surface water availability. These letters were issued to facilitate planning for diversions during critical water supply shortages. 

In addition to the planning letters, the Slate Water Board staff has issued notices to specific water diverters alerting categories of users that informati.on available to the State Water Board staff indicates there is insufficient water available to divert under the priority of their water rights. These notices were issued as follows: 

Sacramento River and Delta 
o May 1, 2015: All post-1914 rights (concurrent with term 91 curtailment); and 
o June 12, 2015: All appropriative water rights with a priority date between 1903 and 1914. San Joaquin River · 
o Apri123. 2015: All post-1914 appropriative rights; and 
o June 12, 2015: All appropriative water rights with a priority date be.tween 1903 and 1914. 

Additional San Joaquin River Sub-wat~rsheds 
o June 26, 2015: Appropriative rights in the Upper San Jo~quin watersh~ with a 

priority date senior to 1903; 
o Jun~ 26, 2015: Appropriative-rights in the Merced watershed with a priority date 

0 

Scott River 

between 1858 and 1902; and 
Jun~ 26. 201 .~: PQ4f ap~r:o.Prte3.ti~.Jights in_. the .Tuoi!,!JT!!l,e Riv~r ~a~~~-f1'!q: 

o April23, 2015: All Decreed Surplus Cl~ss Rights, Post-1914 rights. and Prioricy class 2 
Water rights in Schedule 04. 

You received one of the above notices because information available to the State Water Board, of which you may not be aware, indicates there is insufficient water to divert under the priority of your right. The notice was provided to ensure that diverters: (a} are aware of the severity of the situation; (b) have 
reliable information regarding the amount of water available for their diversion; and (c) have information on whether water that may appear to be available instead is onfy available to serve senior rights . (expressed in the notices as priority of rights). 

The purpose of this notice is to rescind the "curtailment" portions of the unavailability notices you received. To the extent that any of the notices described above contain language that may be construed as an order requiring you to stop diversions under your affected water right, that language is hereby rescinded. Similarly, any language that may be construed as requiring affected water right holders to submit curtailment certification forms is hereby rescinded. 



Clarification to Recipients of Prior Notifications -2- July 15, 2015 of Non-Availability of Water and Partial Resdsslon 

Please note that informatlon·avallable to the State Water Board continues to indicate that there is Insufficient water available for the categories of junior" water users identifieci in the State Water Board's prior correspondence, identified above. If you believe you received this notice in error, or have information that you want to provide in response to this notice, or have information you believe the State Water Board staff should otherwise consider, yc;»u may submit that infonnation Via email to: SWRCB·Drought-Avallabllitv@waterboards.ca.gov 

Diversion Is always subject to water availability limitations, and diversions under your affected water right may be subject to enforcement ~hould the State Water Board find such diversions are or were unauthorized. The State Water Board is continuing its drought-year inspections to detennine whether diverters are using water to which they are not entitled. 

Diversion when there Is no available water under the priority of your right Is an unauthorized diversion a..,d use end is subject to enforcement by thQt State Water Bo2rd. Those who are found to be diverting water beyond what iS legally available to them may be subject 10 administrative penalties, cease and destst orders, or prosecution in court. If the State Water Board finds following an adjudicative proceeding that a person or entity has diverted or used water unlawfully, the State Water.Board may assess penalties of up to $1 ,000 per day of violation and $2,500 for each acre-foot cMverted or used In excess of a valid water right. (See Watec: Code,§§ 1052, 1055.) Additionally, if the State Water Board Issues a Cease and Desist Order against an unauthorized diversion, violation of any such order can result in penalties of up to $10,000 per day. (See Water Code, §§ 1831, 1845.)· Any State Water Board enforcement action will be based upon the avaUabllity of water and be consistent with the reasonable and beneficial use requirement contained in article X, section 2 of the Califomia Constitution. This notice does not establish or impose any new compliance responsibilities. No~plianee with this notice shall not constitute a basis for the State Water Board's initiation of any enforcement action. 

Consistent with the partial rescission of the prior notices, you are not required to complete and file the Curtailment Certification Form (Form) attached to the prior notices. The prior notioes stated that there are no exceptions to curtailment. but provided opportunity for persons to inform the State Water Board. through the Form, whether they were under directives issued by the Division of Drinking Water or local health or drinking water regulation to provide continued water service to meet minimum health and safety standards. Although you are not required to complete the Fonn, you can voluntarily advise the State Water Board of diredlves regarding your domestic water system operation to facilitate the State Water Board's response to the drought-conditions. 

The State Water Board also encourages water right holders to assist in the prevention of unlawful diversion of water and in discouraging any waste or unreasonable use of water. To assist the State Water Board, you may file a complaint at: http://www.dtsc.ca.gov/database/CaiEPA_Coniplaintlindex.cfm. 
We recognize the burden and loss that CaJifomia's historic drought is causing, and want to assure that others do not Hlegally benefit from your compliance with the Water Code. 

Sincerely, 

Thomas Howard 
Executive Director 
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2 .GA V1N G. MCCABE . 
·Supervi~ng peputy A~rn~y General 

3 MATTHEW'G .. BPLLOCK,SBN243377 
CLIFFORD 't LEE, ·sBN. 74687 

4 · Deputy Attom.eys General 
, · · 455 Golden Gate Avenue, ·Suite 11 QOO 

5 sari Francisco, CA 94102 ... 7004 
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6 Fax: (415)·703-5480 
E-mail: Mattbew.Bullock@doj.ca.gov 
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Water Resources: Control Boartl eta/. , 

8 . 

9 

10 

SUPERIOR COURr OF THE STATE OF CALIFORNIA IN AND FOR THE COUNTY OF 

SAN JOAQUIN 

11 

12 . BANTAwCARB01~AIRR.IGATION 
DISTRICT, 

13 
. Petitioner/Plaintiff 

14 
vs, 

15 
CALIFORNI.t\STATE WA;TER 

·16 . RE·soJJRCI$S: CONTR~OL. BOARD; 
'THOMAS HOWARD, l!XECUfi\fE 

17 DIRECTOROF1"'HBCALIFORNIA.STATE 
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18 

19 

20 . 
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. Action Filed: June 18_, 20~S 

B t.\ ~o..¥ 
0 . ( 

····••• , .... ,~ w·-· ,. ,.;. _ _. ... _._,.,2.1 •.. ·--:.--·-----••·• ~~_, .. ... .... ·•--.--... , ...... · '""''"' -·."-"""' ... ,., '"·'"""'"""''" --~~-·"'" _ .:,: .. ·•··: .. :;:::.::.:.,.J'" ' ""''"w--·;-~· · "' •·• •• · ·~ . ···:•""'- .. '"" . ···- ,,.., ..................... ~~-~·~ ..... - .. -/·,...·:·-··-~· . ..... ~., .... - ~--- ··-" ... ... ·~- ........ - .. ,. ... ..., .. , ........ ... . 

::r 
. ~ 

. 24 

25 

26 i 
21 1 
2S ~----=--~--=--=--::---=--:-::-~-:---:::--::--~;;:----;-;--;--:--:-~_,__-titi*Y-~~~-:---;--t 

1.

1 Deelaration of John o~Hagan in OppositiOJ;! to Application for Stay and/or in the Alteinattve empora.r)r estra.ining 
Order and/or' Prelimina.ry Injunction (39-2015-00326421) 



1 . i, John O;Hagan,. declare: 

2 

3 

.4 

s 

· l. . I have been.an: em.ployee of the State Water Resources: Control. Board (State Water ·. 

Boatd) for the past 34 years; .and I am cmren~ly employed ·by the Board. Since May 2003 1 have 

overseen the. Enforcement Section~ofthe State Water Board's Division ofWater Rights 

.... - _ .. 
6 

-- .... (DIViSion)~ ·since Ajnlf2oi4~ 'I have been llieljivisiori's .ASsistantDeputfDiieclor ·overseemg-·th~ 

7 

8. 

9 

1.0 

11 

12 

Enforcement Section and the Pennitting and Licensi~ Section~ As Assi~t Deputy Directpr, I 

supervise the State Water Board~ s analyses for:determining if water supplies are suffiCient to 

meet eut"Tent water us~ d~ands in critical ~atersheds during the 4014 and 2015 drought. I am 

responsible to meet with stakeholders of the watershed and ensure our information is trapsparent 

and I p~viqe monthly'update.s to the Boexd at its monthly Board M~1ings. I have a 1980 . 

Bachelor of Sci epee Degree in Civil Engineering from California State University at SacramentO, 
13 .. 

14 

15 

and I have been registered as ~ ProfeS$i~pal Civil .Engineer in California since 1984. 

2. As part of my responsibility for overseeing the Enforcetnent·Sectio~ I am · 

16 responsible for the work of the Enforcement Section that ~ncludes) but. is not limit~ to:~ statewide 

17 compliar1ce and complaint investigations ofwaterdiversionprojects and· initiating fo11:l)1l]. 

18 . 
. enforcement actions. Part of theSe activities is monitoring diversions to ensure compliance with 

19 

20 

... ~ ·~-- ··· ····-··-·.· ........ 2.1. 

22 

23 

24 

25 

26 

27 

28 

the state's water rights priority system. These activities include monitoring for the purpose of 

detenninjng. whether rq'ly ·diversion and use of w~ter is ~uthonr..ed under the Water·Code . 
-..r·....,.~;..,.. .,.., ' • '·•' "";"'"''·• .. ~ _,. ,... _,.,,~ ,..._-~ ·· ·-••:· , • . ,.~_ .,,. • ..,. _;;"' 0.la '# ¥ i•"'..,, • ..,,.,.. .... " ... '"- :"'"""·' "' ..,...._ .,_.·.·.•' •' ..,..,. . .-.......;., -''":" -, ~·I.N"'"~ ... ., .· ~ ... .;o. . _ _._ . .. . ...-.• • .-.. ., ._ .• _,...... ~ .,....- .~··v• ' ·•.., . , .•.. ro•~ 

... · . · s .•. :.'. · ··The Stare Water.Board·basbeen .vested· by the Legislature:with:theal;lthorityto'· .· · · 

prevent unauthorized diversions and. s·upervise the water right pri_ority ~ystern. (See~ e.g. Wat. 

Code§§ 174, 186, 1050,,1.051, 1051.5, 1052, 1825.) 

4. 'The water ·right priority system provides the primary basis for detennining which 

users may divert, and how much, when there is insufficien~ water in the stream for all users. 

Ripari~ right holders general]?' have the .most setniot priority to natural tlqws in a ~tream; and 

Declaration of John O'H~gan in Oppo$i~on to. Application for Stay and/or in the Alternative Temporary Restrsinin 

Order and/or Preliminary 1~~ ~~Jt?!9-go326421) 



1 ·. older; more senior appropriative water rights have priority over more junior appropriative water 

2 

3 

4 

. 5 

rights. Senior·wat~ right holders ar~ more likely to receive water ·at times of shortage than mor,e 

junior water right holders. However, o~ce water is · stored <>r imported front another watershed, 

the entity that stored or imported the water has the paramount- right to that water. Other 

6 
······ approiffiativcfvhiter riglitS'liblders .. may· diveifany·at;an.aoned-:tetUrn.· ~ows~ .·rupan~"water:ii8ht-

7 1 holder~ are only entitled to divert natUral flow, sa are not entitled to divert releases, or the retutn 

g I flows from upstream releasea of stored w~ter. 
9 

10 

11 

14 

15 

5. When. · the amot.mt of water available in a ·Surface ·w·ater source is not sufficient to . . . . 

support the needs. of existing water right holders, th~ more junior rigt'lt holders must cease 

diversion in. favor of more seniot· right holders. However, it is not always clear to a. junior 

time support senior wa~ uses downstream. It can also be difficult to det~e whether releaaes 

of stored water are abandoned flows that may be diverted or whether those flows are not av_ailable 

16 · for-diversion because they are being released for downstream purposes. Similarly, it can be 

17 difficult for a riparian to know. ifwater i.s natural flow, or stored or imported water and whether 

18 . .and V:!hen and to what extent correlative reductions in water use are needed due to the nero to 
19 

20 
share lirnited·supplies amongstriparlans. In accordance··with the State~s waterrightpriority 

c 

system, the Sta . .te Water Board notifies divert.ers of the need to curtail water diversions when 
.. . ,.~··•-•w-.. .-• .. ~"~21·-· ~- · w •· ~· -·-·-·.··•·n _",,. .; .. ,- .--. ~·"•·-••·~·•••• • ••• '"-W '""- •' - .. •-·-.-·-~ ~"•• • u-·-.. • "'-·''""" '"·•·'~' · _.: .,.~• •• · .... , ..... , ... _, ... ,_,, .. _._ .... , . 

.. . 
22

,·:· -·.: suffi·orenrflows ~ a wat~r~hed are:not avallable ·for .a water ll8er' s neteds,-·ba5e.rr.ou ;their priority.: · 

23 ofright. 

24 

25 

26 

27 

6. A curtailment notice is a notification to water right holders.of a certain priority of 

right that, due to water shortage conditions, the State Wt1.tet Bofl.rd has determined water is not 

available under their priority of right. A notice of curtailment is not an enforceable decision or 

order of the State W a,ter Board. The notice provides the affected water right b~lder with the State 

28 Declaration ofJohn O'Hagan1n Opposition to Application for Stay and/or in the Alternative Temporary R~t(Q: ·· 
Order atidlor Prellminary Inj'IHJH) ~ftq ~326421) 



1 . Wat~ Board's findings of the unavailability of water under their p.riority ofrightfor a certain 

2 · .right and the.·neecl to cease diversion un4er that right, the exceptions to the notice· for direct 

3 

4 

5 

diversion of water forpo~er, and for·continued\tse of previously stored watet).and the potential 

for future enforcement for unauthoriZed diversions. A curtailment notice does not consider any 

... .. ... .. · ·· P ... articllfar .. Ciiveitet:'s ·otlier seruor .. watei.rights·or other"faclS siich ru;·wa:ter- supp· 1y .... oontriictS·,.... · -
6 . . . . . .. . .. . .· . 

7 agreements, transfers or grouQ.dwater supplies that may allow the diverter to contin'lle to ~vert 

8 

9 

10 

11 

12 

13 

14 

15 

lawfully. The notice is therefore nota State Water Board determination that any indiVidual 

diverter is taking water without authorization und~ the Water Co~~ .. A diverter who· C()lltinues to 

divert after receiving a notice of curtailment is not subJect to p·enalties for Violation o.f the 

curtailment notice, but may be subject to ·et1forcem.ent for an unauthorized diversion if their 

diversions do not fall within.the exceptions enunciated in the notice and are not entirely 

authodzed by other, non-curtailed water ·rights. 

7. I have reviewed the Notice ofUnavailability ofWater and Nee4 for Immediate 

16 Curtailment dated JuneJ,2, 2016 anc:laddress.ed to Patterson Ipigati.on.D.istrict.and attached·~ 

17 · Exhibit A to the petitioner's ·petitio11 for writ of~date. This notice.is the type of curta~ent 

18· 

19 

zo 
··-··· """-............ , ..... 21"· 

22' 

notice that I described 1n paragraph 6. This notice does not constitute a decision or order ofthe 

State Water Board or a determination that Patterson Irrigation District, petitioner, or .any other 

individual divert~ has ~gaged in an unauthorized diversiol) of water under .~e Wat~ Code. 
••· ··~ •e ,, -·'''"'~"'" ~ V. "'.~ "'•'· ••·•• '* '' -~ . ,.,. __ ., .. , ... .._ '"''"'"• ·· .- . ..,.,....,,. •• ......... ol • ,~ ''"·'J , ,._, •·· · -~.,~ . ,.N ,,., ... ' """• ··~-.... , ... ,. ... ··~·. , .• , ..... . • •·~"'", •- -~ -----·"""-'~ .. - .. ,,..,.. ""'C' ,....,.........,... -1¥".<''' ·"" ;.-. ..... .,., ... 

23 constitutes an unauthoriz~ diversion and a trcsp~~ against the state .. The State Watet Board may . 

24 · subject st1ch unauthorized diversions to an Adlninistrative Civil Liability (ACL) Qfup to $l,OOO 

25 

26 

27 

28 

per day and $2,500 per acre-foot of water unlawfully diverted in a drought year, or refer a diverter 

to the Attorney General's office for enforcement. The State Water Board may also iss1.1e 

.administrative cease and desist orders and reque$ court injunctions to require tha:t diversions 

Declaration of John O'Hagan in Opposition to Application for Stay ·and/or in the Alte.tnative Temporary Restrainin 
· Or4er and/or Preliminary Injjfffjjy i~li~·~26421) 



2. 

3 

4. 

5 

7 

8 

9 

lO 

ll 

12 

stop. 

9. Before issuing such an order, the State .Watm:. Board must have particularized·· . 

information regarding an unlawful diver~ion or the po~ential ofsuch a diversion: the Bo~rd may 

not issue an ~forceable ordefrequiring diversion to. cease .~it11ply based on lack.p'f water 

before iS&-uing a final enforcement order, the State W ~ter B<lard must first issue a draft Cease ~nd 

Desist Order or an ACL Complaint. Ifs~ enforcement action is proposed, a water right holder 

is entitled to~ upon written request .within 20 day of receipt of tlie draft enforcement action, an 

evidentiary hearing on all issues before the order takes effect. 

10. The genetal analysis for -determining the necessity for curtailment of water rights 

in any watershed compa.res the current and projected available water Supply with the total water 
13 . 

14 

15 

16 

17 

18 

right divet'siondemand. For th.e water availability·detennination oftbe curtailment analysis, the 

State Water Board relies ~01;1 the full natural flows ofwaters~eds·calculated by the D~artment. 

of Water.Resources (DWR) .for certain watersheds in it~ Bulletin 120, and in subsequent monthly 

updates. "Unimpaired RunQff.' or np~n NatQral _-Flow" represents L.\e natt,lral water production of 

a river basin, unaltered by upstream ·diversions, storage, or by export or import of water to ()r 

19 . I • 

from other watersheds. The full natural flow amount is different tfum the measured·stream fl9ws 
20 

at the given measurem~t points becaus_e ~e gauged flo:ws a,re increased .. or decreased to account · 
.. •--.~ .. '"'-''• ... .,2-1~" ·•, •·•··"·""'"'-'·" •·• :, .... .... • ._.._., .... , •"·''"··•-'«:-' ,., ..•.... _ ..... ""'"'·· ~ w· ,, .. ~ ·'"" .,., _ , .•- -. • .- w .• ··-• • .• • .~~·~·"'-·'"'"' · ·•·• · · ... ••• ·'":-""" ••- • , _,,., · ··-·- ~ - , _.,. .• • ~. · • • ·• : ··· - · ..... ....... " ' •••••• 

22 ,!t". tor these·upstrealn. operations: --ForecaSted floW qata is uncertain s(iDWR provides the data in the 

23 . form of .. levels of fiXceedance" or si1nply "f!Xceedance" to show the statistical probability that the 

24 forecasted supply will ocC\lf. The ·exceedeu!ce is simply the p'ercent of the time that the actual 

25" 

26 

27. 

28 

flow is expected to exceed the projected flow. The 90 percent exceedance hydrology assumes 

inflows from rainfall ?lid snowmelt at levels th~t are likely to be met or exceeded by actual flows 

with a 9.0 percent probability, or in other words~ ~ere is .a ten percent or iess chance of actual 

~Iaration of Jolm O'Hagan in Oppositio-11 to Application for.Stay and/or in the Alternative Temporary Restrainin 
· Order and/or Preliminary InjUffficB)~i6}~~326421) 



1 

2 

3 ' 

" 4 

conditions turning out to be this dry ~r drier~ The SO percent exceedance is ·the "S0/50-forecast. 

The State Wat~ Board u~es both ex~ces for its analyses. 

11. · Specifically, for the San Joaquin River watershed, the State Water Board. totaled 

DWR~~ full natural flows forthe ,Sta.lislaus, Tuolumne, Merced, Upper San Joaquin, Cosumnes · 
5. 

- ~ . ······:and.Mo.kel~e iivers··on a>nioritblfoasis·--~ llitf~orithly· availaole iN'ater --stippiy foi".ilie·san-· · ··· 

7 

8 

9 

10 

ll 

12 

13 

I o~quin River wate:r.shed. State Water Board staff.also increased these total fui1 natural flow · 

amounts by adding monthly quantities for smaller watersheds and ~timated return flows based 011 · 

the DWR's May, 2007 Report ofUnimpaired Flow··Oata, Estirnate8 in the report for 1977 were 

used for these adjustments. The monthly adjusted water supply is provided in acre-feet per rnonth 

and the State Water Board converts these amount into average monthly cubic feet per second for 

graphic purposes (at two exceedance levels). The_ State Water Board aiso shows DWR's daily 

full natural flow calculati.om; on_ the graph for consideration before any ·curtailment. D~,s daily 
14 . 

15 full natural flow calculations are less accmite'because they are based Qn less data than is 

16 · available at th~ completio11 of each mo11th. .. pueto the lag between the efft;ct of.upst¥-eam 

17 

18 

19 

20 

operationS and down$treant (low measurements, calculated daily FNF will fluctuate from day- to 

day. State ··water Board staff also checks available forecast infonnation frot;n th_e California .. · 

. Nevada River ForecaSt Center, real tim~ flow conditions_ fr9m the D'WR and. United States 

· Geological Suzvey. Tllis real time intb:rmation and forecasted precipitation events can delay the 
~· .. .--·•·•·•• " •• .. ><'21... . •···-'- , ... , ..... •·• ~·--~n .. ·. o<,< w•'"" _, ""'" - -•-•"••-- •: "· .. • " ... . ·• .. . .. .... --·: ·-· w · .~-.·---~--· .... w -~..;,·.- · • •·- ·· · '"" • ·•··-'-"'"''.'''"" ·""' .- ~· ·-··, " " ~ ---·-· .. _ ..... ~ .. ____ _. ••• , .. , . , ... •·• • ., , " " " " " " ' ' 

. 
2
2·: ~· .-. :.cuttailmmltnoti:ce~-

23 

24· 

25 

26 

27 

28 

12. For w-ater right demands, the State'Vvater Board relies on infonnation supplied_ by 

water right holderS on annuel or triennial reports· of-water diversion arid use required to 'be true 

and accurate to the best of_the knowl~ge ofthe diverters. The State Vi ater Board also received 

2014 diversions data from water right holders that represents 90 percent of the water diverted. 

from April tbrougb:September in the Delta, _and ~0 percent of the water diverted from_ tl:le upper 

Declaration of John O'Hagan in Opposition to App-lication for Stay-and/or in the Alternative Temporary Restrafriin 
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1 

2 

3 

4 

5 

Sacramento and San Joaquin Rivers. This information was required pursuant to Order WR 20-lS-

0002. 4at«< February 4, ~0 lS. AU reported montbly water diver8ion data is compiled by 

~atershed., type of rlgh~ an4 priority ~ates. The State 'VVater Board Performs. quality ·control 

checks and removes obvious errors, excess .reportin& removes· demand for direct diversion for 

6 
..... · .... power, .. an«l' makes·additioruil cnanges·basect· on ·stakeholders ooii.iin¢nts .... The ·oon:ebtecl demand 

7 ®ta includes the 2014 reported data .for 90% of the· watershed demand plus for the remaining 

8 . diverters, an averaged diversion amount for 2010 ~ugh 2013. These monthly diversion 

9 

10 

11 

12 

13 

14 

15 

16 

demands a:re grouped into ·water rightt:rJ?es (riparian, pre-1914 and post-1914 rights) and by 

priority dates for.pre-1914 atld post-1914 rights. For the ~acramento-San Joaquin FJver 

Wat~heds, special consideration oftbe Delta diversions is made~ ·To be most conservative for 

the San Joaqu~ .River, the State Water Board p~omts :a proportional analysis based o~ tt1e 

inflows from the watersheds. For example, for the mqnth of June) the proportionel full natural 

flow. of the Sa~ Joaquin River watershe4 based on 90% exccedance,·was 17 percent Therefore, 

the San Joaqu~ w~tershed Delta demand was 17 percent of the total Delta demand. 

l7 13. The State Water Board provides graphical sununat].ons of these priorities with· 

18 

19 

20 

monthly demands for the total riparian demand ·at bottom" the pre-19.14 demands added to ripa1ian . 

and depictect above the riparian deraand. The monthly ~ounts are averaged into cubic feet per · 

~econd for graphical purposes. 
·- .. ___ .,....... . . ...... . 2.1-.. ·········--.. ....... .. ~· .... ··'·~-·- · -·-··-·· ...... .. , ..... --··· ~ · ......... : ..... ·· ·-· ., __ .... ··-··-·" .... .-.- ·-· ···-·" ·-·.-········.-···-···· -····-".. . .. _. .. " '""·-·~·-· .. ............. .. .. 

22 '' . f4. .. · The:State Watp~.:soerd. is co:rmisteiitly 1na1dr.ig adjusnt~ri,ts to its 'auaiys·es·based ·on 

23l' .. new infutmatiori obtained~ ~~oldern, ~r adjustme~. to pr~j~ed fl~ws from the DWR. 

24 . State Water Board staff rev1.ews this irifomJ.ation and provtdes revts1ons to 1ts data set and graphs 

25 that are all shown on the Drought Viebsite. 

26 

27 

28 

15. The goal of curtailments is principally to ensure that water to which senior wate-t 

right holders are entitled is actaally avai.lable to th~m. To ensure that this occurs generally 

Declaration of John O'Hagan in Opposition to Application for Sttiy and/or in the A1temative ·Temporary Restreini 
Order and/or Prelitninacy InjtfJJYm(M 1J~326421) 



1 requires that some water ~ain in most -streams to satisfy senior demands at the :fu.tthes~ 

2 : dO'wnstream. point of diversion ofthese senior water rights. 
I 

16. Attached as Exhibit pis a water supply and demand chart prepared by the State. 

4 

5 
"Yater Board and issued on June 11, 4015 e~titled. "2015 San Joaquin River Basit1 Senior 

6 ·-·supplylDem~d-Aiialysis Witl:l""Proportiori-Dena·pi~~nal;ld.n The.i>ar gfaph.data ·arsaosesin t~s -

7 of cubic feet per second the anticipated demand for water by riparian and pre-1914 water users 

.g . .for the pe1iod of March through September, 2.015·. The-variable solid blue line displays the daily 

9 

10 

i 1 . 

full natural flow from ~~~t\rch 1, 2015 throu~ Jun~ 7, 2015 ofthe San Joaquin River basin. The 

declining dotted line$ represent the forecasted full natural flow through September, 20i 5 for·the 

adjusted. 50%. and 90% exceedance levels. Based upon the data and infonna.tion .from which 

12: f . . ' 
Exhibit ]Ywas derived and other relevant data, the State 'Wat~·Board concluded that there is 

13 

14 
insufficient water in the San Joaquin.River basin to satisfY ·water right claimants with priorities of 

15 J 903 or later. 

16 17. On Januru.y 17 and April2, 2014, th(: St~te Water Board issued a·Notice ofSuif-ace 

17 

18 

19 ! 

20 

.. ·····-·· ··--- .... ·---·· ., .. i1 
~) . . 

22 :.· 

23 

24 

25 

26 

27 

28 

Water Sh?rtage and Potential for Curtailment of Water Right Div~sio_ns. ·The notice advised that 

if dry weather conditions persist, the State Water :aoard,will notify water right holders of th~ 

requirement to Hrait or stop· diversions of water under their water rights, based on water-right 

priority. · 
. .. . . . ·'1. ..... 

to water right holders in a number ofwater .. short watershed$. 

The foilowing notices of curtailment have been mailed to water right holders: 

April3, 2015- Antelope Creek Fishery P.rotection Regulation 

April17, 2015- Deer Creek Fishery Protection ·Regulation 

April23, 2015-,Post-1914 and Surplus ClEWs Rights in Scott River . 

Declaration of Jolni "O'Hagan in Opposition to Application for Sf&y and/or :m the Alternative Temporary Rcstraini 

Order and/or Preliminary li'Mffint'iii:~9~326421) 
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April. 23, 201$~ All post-1914 rights in the San Joaqui~ Ri'ver Watershed. 

April 30, 2~1 S- all Permits and Licenses subject to Tenl:t 91 in Sacramenro .. san Joaquin 

watersheds and Delta. 

May 1, 2015- All post~l914 :rights in Sacram.ento River Watershed and Delta 

... Jurie.12 .. 2ors:]'fC-l914'riglitsWitli .. iiprlority·aateiror2oo3·orrater.intlieSacramerito~s·an -- ··· · 

Joaquin watershed and Delta. 

I declare under penalty of perjury under the laws of the State of C~fomia that the 

foregoin.g is true and porrect to the b~ of my knowledge~ Executed this "L "2- day ofiune, 

2015 in Sacramento, California 

........ ,.._, ___ . __ ·~···' ... 21-." ..... -.. ,.,. · .... ___ , ···-·-- ... ...... ._ ...... -.. 

22' 

23 

24 

25 

26 

27 

281 
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Declaratlon of Joh..'l o·H~gan. in Opposition to App1ication for ·Stay and/or in the Alternative Temporary Restrainin 
Order.andlorPreliminary Inj'Btiim ~&~ ~326421). 
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1 STEVEN A. HERUM-SBN: 90462 
JEANNEM. ZOLEZZI-SBN: 121282 

2 KARNA E. HARRIGFELD-SBN: 162824 
HERUM\CRABTREE\SUNT AG 

3 A California Professional Corporation 
57 57 Pacific A venue, Suite 222 

4 Stockton, CA 95207 · 

5 
Telephone: (209) 4 72-7700 

Attorneys for Petitioner 
6 THE WEST SIDE IRRIGATION DISTRICT 

7 

8 

9 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 
IN AND FOR THE COUNTY OF SACRAMENTO 

10 THE WEST. SIDE IRRIGATION DISTRICT; ) Case No.: 34-2015-80002121 
CENTRALDELTA WATERAGENCY; ) 
SOUTH DELTA WATER AGENCY; and l EPR~.- ·BB.~ . l. ORDERPARTI.AL.LY 11 
WOODS IRRIGATION COMPANY, GRANTING :PETITIONERS' EX PARTE 

12 APPLICATION FOR TEMPORARY 
Petitioners/Plaintiffs, RESTRAINING ORDER AND ISSUING AN 

13 vs. ORDER TO SHOW CAUSE AS TO WHYA 

14 CALIFORNIASTATEWATER NOTBEGRANTED ~ 
PRELTh1INARY INJlJNCTION SHOULD 

RESOURCES CONTROL BOARD; 
15 THOMAS HOWARD, EXECUTIVE 

DIRECTOR OF CALIFORNIA STATE ~Petition Filed: June29, 2015 
16 WATER RESOURCES CONTROL BOARD; 

and DOES 1 THROUGH 100, INCLUSIVE. Hon. Shelleyanne W. L. Chang 
17 

Respondents/Defendants. ~ 
1-----------------------------) 18 

19 Ill 

20 Ill 

21 Ill 

22 Ill 

23 Ill 

24 /// 

25 On July 8, 2015, Petitioners/Plaintiffs', The West Side Irrigation District, Central Delta 

26 Water Agency ("CDWA") and South Delta Water Agency ("SDWA") (collectively, 

27 "Petitioners"), Ex Parte ·Application Seeking a Stay or Temporary Restraining Order I Order to 

28 
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Show Cause concerning the May 1, 2015 and June 12, 2015 Curtailment Letters1 jssued by 

2 Respondent~/Defendants, the California State Water Resources Control Board and through jts 

3 Executive Director, Thomas Howard (collectively, "Respondents"), came on for ex parte hearing 

4 in the above-referenced Court before the Honorable Judge Shelleyanne W. L. Chang, Judge 

5 Presiding. 

6 Steven A. Herum, Jennifer L. Spaletta and Dean Ruiz appeared for Petitioners/Plaintiffs 

7 and Matthew Bullock and Clifford Lee appeared for Respondents/Defendants at the Ex Parte 

8 Hearing. The parties submitted moving and opposing papers o~ an ex parte basis shortly before 

9 the hearing. All parties had the opportunity to present oral arguments concerning the issues 

10 raised in the moving and opposing papers. 

11 Having considered the moving and opposing papers and having considered the oral 

12 arguments presented by the parties regarding the ex parte application for stay or temporary 

13 restraining order, and good cause having been shown, the COURT FINDS AS FOLLOWS: 

14 1. The Curtailment Letters are properly subject to a judicial detet·mination of whether they 

15 violate the Petitioners' due process rights such that a temporary restraining order/order to 

16 show cause should issue. 2 

17 2. Although a petition for reconsideration filed by West Side Irrigation District is pending 

18 concerning the May Curtailment Letter, the Court fmds this is a situation whet·e the 

19 pursuit of the administrative remedy would result in in·eparable ha1m absent a temporary 

20 restraining order. (See People ex rei. DuFauchard v. U.S. Financial Management, Inc. 

21 

22 

23 

24 

25 

26 

1 The May 1, 2015 Curtailment Letter is titled "NOTICE OF UNAVAILABILITY OF WATER 
AND IMMEDIATE CURTAILMENT', (hereinafter "May Curtailment Letter"). The June 12~ 
2015 Curtailment Letter is titled "NOTICE OF UNAVAILABILITY OF WATER AND NEED 
FOR IMMEDIATE CURTAILMENT" (hereinafter "June Cwi:aihnent Letter'~). Collectively, the 

May 1, 2015 Curtailment Letter and the June 12,2015 Curtailment Letter are entitled 
"Curtailment Letters.'' . 

HERUM \cM8TRI1 \SUNTAG 

2 Petitioners have filed a petition for reconsideration pursuant to California Water Code section 
1126(b) which petition is still pending before the Water Resources Control Board and fo1· which 
the 90~day period for reconsideration has not yet expired. (See Petition, ,- 21; Wat. Code § 1122.) 

27 The Court declines to interfere in these administrative proceedings, and consequently in no way 
stays the fm1herance of that petition in accordance with the Water Code. The Court agt·ees that in 
light of the pending reconsideration petition, this matter is not subject to a Civil Code section 
1094.5, subdivision (g) stay. 

28 
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(2009) 169 Cal.App.4th 1502, 1512) {citing Public Employment Relations Bd v. Superior 

Court (1993) 13 Cai.App.4th 1816, 1827). Petitioners' beliefthatthey must stop 

diverting water, not because to do so would be a legal violation but merely a violation of 

the May Curtailment Letter, will result in irrepatable harm to their crops while they await 

a decision on the petition for reconsideration. (Decl. of Jack Alvarez, 11 7, 8, 11.) 

Consequently, Petitioners will be irreparably harmed should they have to wait for final 

resolution of the administrative process before obtaining relief from the immediate 

mandate the May Curtailment Letter appeat·s to impose outside of the statutory processes 

provided by the Water Code. 

3. The Court further finds, for the reasons stated below, that the issuance of the Curtailment 

Letters violated Petitioners' Due Process rights. Every day the Letters remains in their 

current fmm constitutes a violation of those constitutionall'ights. Accordingly, it is 

proper fol' this Court to issue a temporary restraining orde1· while the administrative 

process is ongoing. 

4. With regard to the June Cut1ailment Letter, the Court liberally construes the allegations 

of the Petition For Writ of Administrative Mandate, as it must, and finds that for purposes 

of this ex parte application, Petitioners CDWA and SDWA have adequately pled that 

certain of their landowners exercise pre-1914 appropriative and/or permit licenses rights 

that are subject to the directives given in the June Letter. (Petition, ,13, 14.) 

Consequently, Petitioners CDW A and SDW A have standing to bring the instant 

application concerning the June Curtailment Letter. 

5. The Court finds the Curtailment Letters are coercive in nature and go beyond the 

"informational" purpose the Board claims prevents a stay, Consequently, Petitioners are 

likely to succeed on the merits. As in Duarte Nursery, Jn·c. v. United States Corps of 

Engineers (2014) 17 F.Supp.3d 1013 (Duarte), even though the Cut1ailment Letters are 

not enforceable on their own and there are no separate penalties for violating them, the 

language used in the Curtailment Letters results in a "comman[ d] by the ... [g]overnment 

to stop [water diverting] activities., (Duarte, 17 F.Supp.3d. at 1018.) It is not a 

--------------------------------3·------------------------------~--l 
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suggestion for "voluntary cessation of activities," but instead requires Petitioners to 

2 "immediately stop diverting water." (ld. at 1019; Pet. exh. B.) 

3 6. Respondents argue Duarte is distinguishable because it involved a single letter sent to a 

4 single rights-holder, and provided that the Army Corps of Engineers had already 

5 determined that a violation of the Clean Water Act had occun-ed. (Duarte, 17 F.Supp.3d 

6 at 1015.) Respondents contend the challenged Curtailment letters are form letters being 

7 sent to hundreds of appropriators, and are merely informational with no pre-

8 determination that any individual rights-holder has violated the law. 

9 7. While all parties acknowledge the Curtailment Letters were sent to more than one 

10 appropriator, the letters provided to the Court are addressed to an individual company, 

11 and identify a specific claim of rights at issue. The Curtailment Letters further declare 

12 and determine that the recipient is not entitled to divert water because that water is 

13 necessary to meet senior water rights holders, thus making a determination of the 

14 recipient's water rights priority. (Pet., exh. B, ~2.) By including this specific information, 

15 the Cu11ailment Letters appear not to be generalized notices, but instead a specific 

16 adjudication and command with respect to the particular rights holder. 

17 8. Further, nothing in Duarte limits its holding to an instance involving only one notice. The 

18 Duarte court's focus was on the fact that nothing in the letter notified "plaintiffs that the 

19 Corps could not take action based upon the CDO alone." (Duarte, 17 F.Supp.3d at 1022.) 

20 The same is true in this situation, as the Curtailment Letters indicate the recipient must 

21 "immediately stop diverting water" and do not clearly state the letter is merely 

22 informational, without any legal force or effect. 

23 9. The Curtailment Letters also require recipients to "document receipt of this notice by 

24 completing an online Curtailment Certification Form (Form) within seven days. The 

25 Form confirms your cessation of diversion under the specific pre-1914 claim of right. 

26 Contpletion of the Form is mandatory ... " Nowhere in this language do the Curtailment 

27 Letters assert that Petitioners are free to ignore the directive to cease diverting water or 

28 
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1 that this directive is merely a suggestion.3 At the hearing on this matter, Respondents 

2 acknowledged that the Form requires diverters to sign under penalty of perjury that they 

3 are no longer diverting water. 

4 10. Although the Curtailment Letters do not state that the Board has made a specific 

5 determination that the particular recipient has already engaged in illegal conduct, the 

6 letters plainly state that the recipient must "immediately stop diverting water" because 

7 there is insufficient water for the diverter to continue diverting and that the only action 

8 available is to sign the compliance certification that "confirms your cessation of diversio 

9 under the specific pre-1914 claim of right." (Pet., exh. B.)4 As in Duarte, this strong 

10 directive implicates a preMdetermination as to the availability of water pursuant to the 

11 recipient's appropriation rights. The Board, '~did not 'notify' plaintiffs they were 

12 operating in violation of the law, it commanded plaintiffs to stop their activities." 

13 (Duarte, 17 F.Supp.3dat 1023.) 

14 11. At oral argument, Respondents argued that because the Curtailment Letters did not 

15 expand or altet· Petitioners' civil liability for water diversions and are merely 

16 "informational documents", a temporary restraining order should not issue. Respondents' 

17 argument is not only misguided, it is also inaccurate. 

18 12. The focus is not whether the Petitioners' legal exposure remains unchanged or not, but 

19 rather whether the Cutiailment Letters could be reasonably interpreted to be an order or 

20 command by the government, not merely a suggestion or ~equest for voluntary cessation 

21 of activities. (Duarte, 17 F .Supp.3d at 1 020.) Moreover, contrary to Respondents' 

22 assertions, the Curtailment Letters have altered Petitioners' legal position. The 

23 Curtailment Letters state that even if there is available water for the water user, said wate 

24 

25 3 This is similar to Phelps v. State Water Resources Control Board {2007) 157 Cal.App.4th 89, 
where the Court held plaintiffs were aggrieved by a curtailment notice within the meaning of 

26 section 1126(b) because it "required plaintiffs to immediately discontinue diversion of water 
undet· their licenses." Althougli Phelps involved only one notice, the implication of the language 

27 of the letters is the same as in this case. 

28 
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4 In Duarte the Court noted that the assertion that a violation has already occurred, by itself, is 
insufficient to satisfY. the ti.peness requirement. A letter or notice must also threaten 
consequences for fat lure to take certain action, as it does here. (Duarte, 17 F .Supp.3 d at 1 025.) 
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is dedicated for senior water rights' holders needs, conclude that the recipient no longer 

has any legal right to said water, and orders the recipient to "immediately stop diverting 

water ... " Indeed, the Curtailment Letters appear to alter Petitioners' civil liability as the 

Board has apparently concluded without hearing or notice that Petitioners ate no longer 

entitled to divert water for theh' needs. 

13. As the court in Duarte stated, "If the [Letters] were simply a 'notification' to plaintiffs, 

then it should have said. so, rather than clothing itself as an 'order' which carried with it 

the authority to 'prohibit' the plaintiffs from continuing their activities." (Duarte, 17 

F.Supp.3d at 1020.) The Court recognizes, and Respondents admit, that the Curtailment 

Letters do not subject Petitioners to any additional liability or penalties above that which 

they may already be subjected to due to the extreme drought conditions California is 

CUITently experiencing. However, the Cw1ailment Letters represent that the Board has 

already adjudicated that the recipients are no longer entitled to dive11 water and that any 

future diversions would be improper and a trespass ["This Form confirms your cessatio 

of diversion under the specific post-1914 water right ... Completion of the form is 

mandatory to avoid Uimecessary enforcement proceedings"]. 

14. Respondents are free to provide truly infmmational notices to water diverters of the 

nature of the drought and the Board's right to initiate Water Code section 1831 or 1 052 

proceedings. Respondents are also free to initiate inquiries with diverters as to whether 

they have alternate water sources and to otherwise exercise their statutory enforcement 

authority under the Water Code, including investigation and instituting any actions for 

trespass. To be clear, Respondents are free to exercise their statutory authority to enforce 

the Water Code as to any water user, including these Petitioners, if it deems them to be in 

violation of any provisions of the Water Code, so long as the bases for said action are not 

the Curtailment Letters. 

15. However, the language of the Curtailment Letters goes beyond informational and is 

instead coercive such that a recipient is likely to believe they are no longer allowed to 

divert. This belief is not because such a diversion would be a trespass or other legal 
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violation, but because the Board has already declared in the Curtailment Letters that it 

2 has made a determination that they are no longer entitled to divert under their 

3 appropriative water rights, without any sort of pre-deprivation hearing. Respondents do 

4 not challenge Petitioners' assertion that any cessation of water diversion done in response 

5 to the Curtailment Letters, not as a result of an unavailability of legally divertible water, 

6 1 would cause a serious hardship to Petitioners. This is an issue ripe for judicial 

7 intervention and the Court concludes that the Curtailment Letters as presently drafted 

8 constitute a violation of the due process rights of the Petitionet-s. 5 

9 16. The Curtailment Letters, including the t•equirement that recipients sign a compliance 

10 certification confirming cessation of diversion, result in a taking of Petitioners' property 

11 rights without a pre-depdvation hearing_, in violation of Petitioners' Due Process Rights. 

12 Based on the foregoing, the COURT HEREBY ORDERS AS FOLLOWS: 

13 

14 (1) Petitioners' ex parte application for a temporary restraining order and an order to show 

15 cause as to why a preliminary injunction should not issue requiring the Board to issue a 

16 revised letter/notice that is informational in nature are HEREBY GRANTED. 

17 (2) A temporary restraining order shall issue staying or prohibiting Respondents/ Defendants 

18 State Water Resources Control Board and Thomas Howard from taking any action 

19 against the West Side Irrigation District and landowners of the other petitioner Districts 

20 on the basis of the 2015 Curtailment Letters sent by the Water Board, s Executive 

21 Director, Thomas Howard, or on the basis of a failure to complete a Curtailment 

22 Certification Form. 

23 (3) This matter is set for an Ot·der to Show Cause on July 30,2015 at 9:00a.m. in 

24 Department 24. Respondents shall file with the clerk of Department 24 and serve (via 

25 email or fax) any supplemental Opposition to the Order to Show Cause no later than 

26 

27 

28 
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5 There is no allegation that Petitioners have filed a petition for reconsideration with the Board 
concet·ning the June Cm1ailment Notice. Respondents made no argument that Petitioners were 
required to do so before bringing the instant petition and ex .Pat1e application. Consequently, the 
Court does not address whether such a reconsideration petitton was required. 
_________________________________ ? _________________________________ , 

[PROPOSED] ORDER GRANTING PETITIONERS' EX PARTE APPLICATION FOR TEMPORARY RESTRAINING ORDER AND 

ISSUING AN ORDER TO SHOW CAUSE AS TO WHY A PRELIMINARY INJUNCTION SHOULD NOT BE GRANTED 

BBID Exh. 379 



July.16, 2015. Petitioners shall file with the clerk ofDepmimen:t 24 and serve (via email 

2 or fax) any Reply no later than July 23, 2015. 

3 ( 4) Petitioners' application for a temporary stay pursuant to Code of Civil Procedure Section 

4 1094.5(g) is HEREBY DENIED. 

5 

6 IT IS SO ORDERED: 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
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20 
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Date: July/-_, 2015 SHELLEY ANNE W.L CHANG 

Honorable Judge Shelleyanne W. L. Chang 
Superior Court of California, County of Sacramento 
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PROOF OF SERVICE 

2 I,. LAURA CUMMINGS, ce1tifjr and declare asfollows: 

3 . . lam ov~r tl~¢ · ag~of 18. years,. and not4 p·~I1Y to this action. My business: address is 5757 
Pa~t!ic Av~nt!e, . ~\ltt~ 222, ~tockto~, California 95207, which is locatedjn the .countywhere:·the 

4 ·mathng:.descrtbe<,i. bel()w:topkplace; 

.. . , . J amoreadilyf*unil.i~ with the.kusin~~s.-prac~ce at.m.y place ofhu-sin~.ss·· tbrcollection and 
pr.:o .. c.·~.,sst· n·· ,gof·. cotTes. pond. ence:·for:ma·(l·m··· g. Q·n···J···u ... ~l. y. rtJf>.··: · , · 2 ... · .. 0. 1$. a.trny. P,··.Ja.c .... e o .... f, ··.b ... u. :s···'i·n .·e ... s.s.· ··.',·a ·c····O. p .... :y.·.of: 

.6 .[RROPQSEDl PRl)E~ (~Jb\NTING 'PETITIO:N~~ ~~ PAR_}'EAJ;)l?LlPATJ.ON 'f'O~~ .. 
TEMPORARY RESTRAINING ORDERANJ)JS:sU:fNG AN URJ)ER TO SHOW CAU~B AS 

7 TO W,~y··APRB)~JMJNARY INJUNCTION. SHOULD ·N.b1; BE'GRANTEP'w~s pla~cd. fqt .. 
. deposit following ordinary .course of business as foll~w~: 

8 
[X] · :t.JY U.S. :MAIL wl*· the United States Postal .Service. in a seale&envylop~; witll.PQ.st.~g~ 

9 thereon fullY.PtePald, 

lQ ·OFFICE d!t''fHR.t~A.LIFOitN1A ATtORNEY GENERAL 
1)¢puty, A~om~y G¢n¢hil QHffot~dLee.· . 

If · .D~puty 1\rtprney Q¢n¢r!ll M&tthew Bullock 
45.5: Qold~D.-Gat~ Ay¢;~> :Stdte 11 ooo 

1~ S~ F'r~p.cjsc;.o; GA ·941.02 

13. Ait(!rneys for California Siai~ Wat~t .Re~ouJ·ces Control'Jloqrd 

14 ,John Herrick 
.LAW OFFICES OF'JOHN HERRICK 

15. · 425:5 .PaeifiG.AYel1ti~, .Suite ~2 . - . 
Stocktoii, ·CA'-9.5'207 

16 
.-tittot•neyfor South Dfilta Water. Agency 

17 
: 'D. ant¢ Jol.m N9rn~fJjni 

1'8 ·oan.iefA.·:M¢daiJ.iel .. 
nant~ . .J9mt.Nomellit!i',.Jj\ . . . .. . .. 

t9 .NO.M;E~~~I,QRILLl.t;; M~D~IEL . 
PROFESSIONAL-LAW CORPORATIONS 

20 :235 ·Easf\Veber;·A.venue . · 
·:st.(,:g~t9ns G.~.llforrii.a .. .'Q$202 

21. 
Attorneys_for ·· CentralD~!ia Water.Age·ncy 

22 : 

23 .:~~l.alri~l1~·PC 
.. Pos~ Qffice<l3,.gk.2660 

24 . .LoW;, CA..95241 

25 .Attoi~ne)J/or denti'al Delta Water Agency 

26 
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SUPEIUOR COURT OF CALIFORNIA 

COUNTY OF SACRAMENTO 

DATE: 'July 10,2015 
JUDGE: HON. SHELLEY ANNE W. L. CHANG 

DEI>T.NO.: 
CLERK: 1

24 
E. HIGGINBOTHAM 

THE WEST SIDE IRRIGATION DISTRICT; Case No.: 34-2015-80002121 

CENTRAL DELTA WATER AGENCY; SOUTH 
DELTA WATER AGENCY; WOODS 

I IRRIGATION COMPA~l:', I 

Petitioners and Plaintiffs, 

v. 

CALIFORNIA STATE WATER RESOURCES 
CONTROL BOARD; THOMAS HOWARD, 
EXECUTIVE DIRECTOR OF CALIFORNIA 
STATE WATER RESOURCES CONTROL 
BOARD; nnd DOES 1 THROUGH 100, 
INCLUSIVE, 

Respondents and Defendants. 

Nature of Proceedings: ORDER AFTER HEARING ON EX PARTE 
APPLICATION FOU TEMPORARY STAY RE: 
ENFORCEMENT OF CURTAILMENT NOTICE OR 
IN THE ALTERNATIVE TEMPORARY 
RESTRAINING ORDER AND/OR FOR ORDER TO 
SHOW CAUSE RE: PRELIMINARY INJ-UNCTION 

This matter can1e before the Court pursuant to an ex parte application by the West Side 

irrigation District, Central Delta Water Agency, and South Delta Water Agency. The ex 

parte application seeks a stay or a temporary restraining order/order to show cause 

concerning the May 1, 2015 and June 12, 2015, "NOTICE OF UNAVAILABILITY OF 
WATER AND NEED FOR IMMEDIATE CURT AILMENT ... " 1 (hereinafter referred to 

as the "May Curtailment Letter" and the "June Curtailment Letter", jointly referred to as 
the '•Curtailment Letters") issued by the State Water Resources Control Board through its 

Executive Director Thomas Howard. 

Counsel for Petitioners/Plaintiffs appeared at the ex parte hearing, as \Veil as counsel for 

Respondents/Defendants. All parties had the opportunity to present oral arguments 

concerning the issues- raised in the moving and opposing papers. 

1 This language is from the heading ofthe June l, 2015letter. The May I, 2015 letter is titled, "NOTICE 

OF UNAVAILABILITY OF WATER AND IMMEDIATE CURTAILMENT ... " 
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The Court finds the May Curtailment Letter is properly subject to a judicial determination 

of whether it violates the Petitioners' due process rights such that a temporary restraining 

order/order to show cause should issue. 2 The Court finds there is no administrative 

process Petitioners must exhaust prior to this determination as to the May Curtailment 

Letter.3 

Although a petition for reconsideration is still pending concerning the May Curtailment 

Letter, the Court finds that this is a situation where the pursuit of the administrative 

remedy would result in irreparable harm absent a temporary restraining order. (See 

People ex rel. DuFauchard v. US. Financial Management, Inc. (2009) 169 Cai.App.4th 

1502, 1512)( citing Public Employment Relations Bd. v. Superior Court (1993) 13 

Cal.App.4th 1816, 1827.)Petitioners' belief that they must stop diverting water, not 

because to do so would be a legal violation but merely a violation of the May Curtailment 

Letter, will result in irreparable harm to their crops while they await a decision on the 

petition for reconsideration. (Decl. of Jack Alvarez,,~ 7, 8, 11.) Consequently, 

Petitioners will be irreparably harmed should they have to wait for final resolution of the 

administrative process before obtaining relief from the immediate mandate the May 

Curtailment Letter appears to impose outside of the statutory processes provided by the 

Water Code. 

Moreover, for the reasons stated below, the Court finds that the issuance of the May 

Curtailment Letter violated Petitioners' Due Process rights. Every day the Letter remains 

in its current forn1 constitutes a violation of those constitutional rights. Accordingly, it is 

proper for this Court to issue a temporary restraining order while the administrative 

process is ongoing. 

With regard to the June Curtailment Letter, the Court liberally construes the allegations 

of the Petition For Writ of Administrative Mandate, as it n1ust, and finds that for purposes 

of this ex parte application, Petitioners CDWA and SDWA have adequately pled that 

their landowners exercise pre-1914 appropriative and/or permit licenses rights that are 

subject to the directives given in the Letter. {Petition, ~13, 14.) Consequently, Petitioners 

CDW A and SDWA have standing to bring the instant application concerning the June 

Curtailment Letter. 

The Court finds the 2015 Curtailment Letters are coercive in nature and go beyond the 

"informational" purpose the Board claims prevents a stay. Consequently, Petitioners are 
likely to succeed on the merits. As in Duarte, even though the Curtailn1ent Letters are not 

2 Petitioners have filed a petition for reconsideration pursuant to California Water Code section 1126{b) 

which petition is still pending before the Water Resources Control Board and for which the 90 .. day period 
for reconsideration has not yet expired. (See Petition,~ 21; Wat. Code§ 1122.) The Court declines to 
interfere in these administrative proceedings, and consequently in no way stays the furtherance of that 
petition in accordance with the Water Code. The Court agrees that in light of the pending reconsideration 
retition, this matter is not subject to a Civil Code section 1094.5, subdivision (g) stay. 

Respondents have not argued Petitioners are required to exhaust their administrative remedies. 
Respondents have instead argued the petition with regard to the May Curtailment Letter is untimely 
pursuant to the 30-day deadline in section 1126. However, this deadline is extended while a petition for 
reconsideration is pending, as is the case here. 
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enforceable on their own and there are no separate penalties for violating them, the · 

language used in the Curtailment Letters results in a "comman(d] by the ... [g]overnment 

to stop [water diverting] activities." (Duarte Nursery, Inc. v. United States Army Corps of 

Engineers (2014) 17 F.Supp.3d 1013, 1018.) It is not a suggestion for "voluntary 

cessation of activities," but instead requires Petitioners to "imn1ediately stop diverting 

water." (!d. at 1019; Pet. exh. B.) 

Respondents argue Duarte is distinguishable because it involved as ingle letter sent to a 

single rights-holder, and provided that the Army Corps of Engineers had already 

determined that a violation of the Clean Water Act had occurred. (Duarte, 17 F .Supp.3d 

at i 015 .) Respondents contend here, the Curtailment letters are forn1 letters being sent to 

hundreds of appropriators, and are merely informational with no pre-detern1ination that 

any individual rights·holder has violated the law. 

While all parties acknowledge the Curtailment Letters were sent to n1ore than one 

appropriator, the letters provided to the Court are addressed to an individual company, 

and identify a specific claim of rights at issue. The Curtailment Letters further declare 

and determine that the recipient is not entitled to divert water because that water is 

necessary to meet senior water rights holders, thus making a determination of the 

recipient's water rights priority. (Pet., exh. B, ~2.) Through the inclusion of this specific 

information, the Curtailment Letters appear not to be generalized notices, but instead a 

specific adjudication and command with respect to the particular rights holder. 

Further, nothing in Duarte limits its holding to an instance involving only one notice. The 

Duarte court's focus was on the fact that nothing in the letter notified "plaintiffs that the 

Corps could not take action based upon the CDO alone.'' (Duarte, 17 F.Supp.3d at 1022.) 

The san1e is true here, as the Curtailment Letters indicate the recipient must Bimmediately 

stop diverting water" and do not clearly state that the Jetter is merely informational, 

without any legal force or effect. 

The Curtailment Letters also require recipients to "document receipt of this notice by 

completing an online Curtailment Certification Form (Form) within seven days. The 

Form confirms your cessation of diversion under the specific pre-1914 claim of right. 

Completion of the Form is mandatory ... " Nowhere in this language do the Curtailment 

Letters assert that Petitioners are free to ignore the directive that they cease diverting 

water or that it is merely a suggestion.4 At the hearing on this tnatter, Respondents 

acknowledged that the Form requires diverters to sign under penalty of perjury that they 

are no longer diverting water. 

Although the Curtaihnent Letters do not state that the Board has made a specific 

determination that the particular recipient has already engaged in illegal conduct, the 

letters plainly state that the recipient must "immediately stop diverting water" and that 

4 This is similar to Phelps v. State Water Resources Control Board (2007) 157 Cal.App.4th 89, where the . 

Court held plaintiffs were aggrieved by a curtailment notice within the meaning of section 1 126(b) because 

it "required plaintiffs to immediately discontinue diversion of water under their licenses." Although Phelps 

involved only one notice, the implication of the language of the letters is the same as in this case. 
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the only action available is to sign the compliance certification that "confirms your 

cessation of diversion under the specific pre-1914 claim of right." (Pet., exh. B.i As in 

Duarte, this strong directive implicates a pre-determination as to the availability of water 

pursuant to the recipient's appropriation rights. The Board, "did not 'notify, plaintiffs 

they were operating in violation of the law, it commanded plaintiffs to stop their 
activities." (Duarte, 17 F.Supp.3d at 1023.) 

At oral argument, Respondents argued that because the Curtailment Letters did not 
expand or alter Petitioners' civil liability for water diversions and are merely 
"informational documents", a temporary restraining order should not issue. Respondents' 
argument is not only misguided, it is also inaccurate. 

The focus is not whether the Petitioners' legal exposure re1nains unchanged or not, but 

rather whether the Curtailment Letters could be reasonably interpreted to be an order or 

command by the government, not merely a suggestion or request for voluntary cessation 

of activities. (Duarte, 17 F.Supp.3d at 1020.) Moreovet\ contrary to Respondents' 
assertions, the Curtailment Letters have altered Petitioners' legal position. The 
Curtailment Letters state that even if there is available water for the water user, said water 

is dedicated for senior water rights' holders needs, conclude that the recipient no longer 

has any legal right to said water, and orders the recipient to "im1nediately stop diverting 
water ... n Indeed, the Curtailn1ent Letters appear to alter Petitioners' civil liability as the 

Board has apparently concluded without hearing or notice that Petitioners are no longer 
entitled to divert water for their needs. 

As the Court in Duarte stated, "If the [Letters] were sin1ply a 'notification' to plaintiffs, 

then it should have said so, rather than clothing itself as an 'order' which carried with it 

the authority to 'prohibit' the plaintiffs from continuing their activities." (Duarte, 17 

F.Supp.3d at 1020.) The Court recognizes, and Respondents admit, that the Curtailment 

Letters do not subject Petitioners to any additional liability or penalties above that which 

they may already be subjected to due to the extreme drought conditions California is 

currently experiencing. However, the Curtailment Letters represent that the Board has 

already adjudicated that the recipients are no longer entitled to divert water and that any 

future diversions would be improper and a trespass ("This Fom1 confirms your cessation 

of diversion under the specific post-1914 water right. .. Completion of the form is 
mandatory to avoid unnecessary enforcement proceedings"]. 

Respondents are free to provide truly informational notices to water diverters of the 

nature of the drought and the Board's right to initiate Water Code section 1831 or 1052 

proceedings. Respondents are also free to initiate inquiries with diverters as to whether 

they have alternate water sources and to otherwise exercise their statutory enforcement 

authority under the Water Code, including investigation and instituting any actions for 

trespass. To be clear, Respondents are free to exercise their statutory authority to enforce 

the Water Code as to any water user, including these Petitioners, if it deen1s them to be in 

5 In Duarte the Court noted that the assertion that a violation has already occurred, by itself, is insufficient 
to satisfy the ripeness requirement. A letter or notice must also threaten consequences for failure to take 
certain action, as it does here. (Duarte, 17 F.Supp.3d at 1025.) 
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violation of any provisions of the Water Code, so long as the bases for said action are not 

the Curtailment Letters. 

However, the language of the Curtailment Letters goes beyond inforn1ational and is 

instead coercive such that a recipient is likely to believe they are no longer allowed to 

divert. This belief is not because such a diversion would be a trespass or other legal 

violation, but because the Board has already declared in the Curtailment Letters that it 

has made a detem1ination that they are no longer entitled to divert under their 

appropriative water rights, without any sort of pre-deprivation hearing. Respondents do 

not challenge Petitioners' assertion that any cessation of water diversion done in response 

to the Curtailment Letters, not as a result of an unavailability of legaJly divertible water, 

would cause a serious hardship to Petitioners. This is an issue ripe for judicial 

intervention and the Court concludes that the Curtailment Letters as presently drafted 

constitute a violation of the due process rights of the Petitioners.6 
. 

The Curtailment Letters, including the requirement that recipients sign a compliance 

certification confirming cessation of diversion, result in a taking of Petitioners' property 

rights without a pre-deprivation hearing, in violation of Petitioners' Due Process Rights. 

The Court hereby GRANTS the ex parte application for a temporary restraining 

order/order to show cause as to why a preliminary injunction should not issue requiring 

the Board to issue a revised letter/notice that is informational in nature. 

A temporary restraining order shall issue staying or prohibiting Defendants State Water 

Resources Control Board and Thomas Howard fron1 taking any action against the West 

Side Irrigation District and landowners of the other petitioner Districts on the basis of the 

2015 Curtailment Letters sent by the Water Board's Executive Director, Thomas 

Howard, or on the basis of a failure to complete a Curtailment Certification Form. 

The matter is set for an order to show cause on July 30, 2015 at 9:00a.m. in Department 

24. Respondents shall file with the clerk of Department 24 and serve (via email or fa'<) 

any supplemental Opposition to the Order To Show Cause no later than July 16, 2015. 

Petitioners shall file with the clerk of Departn1ent 24 and serve (via email or fax) any 

Reply no later than July 23, 2015. The application for a temporary stay pursuant to CCP 

§1094.5(g) is DENIED. 

Counsel for Petitioners to submit a fonnal order for the Court's signature pursuant to 

CRC 3.1312. 

6 There is no allegation that Petitioners have filed a petition for reconsideration with the Board concerning 

the June Curtailment Notice. Respondents made no argument that Petitioners were required to do so before 

bringing the instant petition and ex parte application. Consequently, the Court does not address whether 

such a reconsideration petition was required. 
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Declaration of Mailing 

I hereby certify that I an1 not a party to the within action and that I deposited a copy of 
this document in sealed envelopes with first class postage prepaid, addressed to each 

party or the attorney of record in the U.S. Mail at 720 Ninth Street, Sacramento, 

California. 

Dated: July 10, 2015 

Jennifer Spaletta 
Spaletta Law PC 
P.O. Box 2660 
Lodi, CA 95241 

Steven Herum 
Herum/Crabtree/Suntag 
5757 Pacific Ave., Ste. 222 
Stockton, CA 95207 

D. Dean Ruiz 
Harris, Perisho & Ruiz 
Brookside Corporate Center 
3439 Brookside Rd., Ste. 210 
Stockton, CA 95219 

Clifford Lee 
Matthew Bullock 
Office of the Attorney General 
455 Golden Gate Ave., Ste. 1 I 000 
San Francisco, CA 94102 
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26 

27 OFFICIAL COURT REPORTER: 

28 

MICHAEL VERGARA 
Attorney at Law 
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Attorney at Law 
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Attorney at Law 
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Attorney at Law 
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Attorney at Law 
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Attorney at Law 

CLIFFORD LEE 
Attorney at Law 
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1 felt it was incumbent on them to inform the Court that these 

2 factual issues we had disagreements with. And it was to that 

3 end that there was a Mr. O'Hagan declaration submitted. 

4 THE COURT: Okay. So, what I'm hearing you tel l me is 

5 that the proceedings will be an evidentiary hearing where each 

6 party will have an opportunity to present evidence to an 

7 impartial tribunal; is that correct? 

8 

9 

MR. LEE: That is correct. 

THE COURT: Al l right. And no decision will be made 

10 until both sides have an opportunity to present their evidence, 

11 correct? 

12 

13 

MR. LEE: 

THE COURT: 

Correct , Your Honor. 

All right. All right, let ' s ta lk -- l et's 

14 switch gears here and talk a little bit about concurrent 

15 jurisdiction, all right? I read the National Audubon case. And 

16 it's factually distinguishable from this case. But that isn't 

17 the only reason why I'm not particularly persuaded by it. I 

18 think there are sound reasons that go beyond just different 

19 facts that cause me concern about the Court's reliance on that 

20 case in making any type of determination that there's concurrent 

21 jurisdiction here. In that case it was an environmental agency, 

22 as you know, suing Los Angeles. And, ultimately, the Court, 

23 towards the latter part of the conclusion, concluded that 

24 because the Court could, under certain sections of the Water 

25 Code, utilize its right to employ somebody from the State Water 

26 Agency as a referee. That there was concurrent jurisdiction. 

27 And there was enough body of law that said we ' re not going to 

28 take it out of the hands of the Court . 

MELISSA CRAWFORD, RPR, CSR 12288 
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1 STATE OF CALIFORNIA 
ss . 

2 COUNTY OF SANTA CLARA 

3 

4 I , MELISSA CRAWFORD, HEREBY CERTIFY: 

5 That I was the duly appointed, qualified shorthand 

6 reporter of said court in the above-entitled action taken on the 

7 above-entitled date; that I reported the same in machine 

8 shorthand and thereafter had the same transcribed through 

9 computer-aided transcription as herein appears; and that the 

10 foregoing typewritten pages contain a true and correct 

11 transcript of the proceedings had in said matter at said time 

12 and place to the best of my ability. 

13 I further certify that I have complied with CCP 

14 23 7(a) (2 ) in that all personal juror identi f ying information has 

15 been redacted, if applicable . 

16 

17 DATED: OCTOBER 8, 2015 

18 

19 

20 

21 

22 

23 

24 ATTENTION: 
CALIFORNIA GOVERNMENT CODE 

25 SECTION 69954(D) STATES: 

MELISSA CRAWFORD, CSR, RPR 
CSR No. 12288 

26 "ANY COURT, PARTY, OR PERSON WHO HAS PURCHASED A TRANSCRIPT MAY, 
WITHOUT PAYING A FURTHER FEE TO THE REPORTER, REPRODUCE A COPY 

27 OR PORTION THEREOF AS AN EXHIBIT PURSUANT TO COURT ORDER OR 
RULE, OR FOR INTERNAL USE, BUT SHALL NOT OTHERWISE PROVIDE OR 

2 8 SELL A COPY OR COPIES TO ANY OTHER PARTY OR PERSON. " 
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CENTRAL DELTA WATER AGENCY; SOUTH 

6 DELTA WATER AGENCY and WOODS 
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7 Petitioners/Plaintiffs,) 
vs. ) Case Number 

8 ) 34-2015-80002121 
CALIFORNIA STATE WATER RESOURCES ) 

9 CONTROL 80}\RD; THOMAS HOWARD, ) 
EXECUTIVE DIRECTOR OF CALIFORNI.A. ) 

10 STATE WATER RESOURCES CONTROL BOl~RD } 

and DOES 1 through 100, inclusive, ) 
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12 
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DISTRICT: 

STEVEN A. HERUM, Esq. 
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1 MR. LEE: So, yes, the answer to your ques tion is 

2 yes, 

3 THE COURT: Okay. So just kind o f following along 

4 with your criminal complaint analogy, to t he extent 

5 well, can the petitioners make an argu.ment: that the 

6 evidence upon which the CDOs were issued was tainted and 

7 that the CDOs are fruit of the poisonous tree, and that 

10:04:59 8 because they are fruit of the poisonous tree, the CDOs 

9 must be rescinded or declared void? 

10 MR. LEE: Well, to the extent that that evidence 

11 is the only evi dence that the agency relies upon, that the 

12 prosecuting team relies upon, then that certainly would be 

13 a factor that the Board could conclude. 

14 THE COURT: So they could consider whether or n o t 

15 the evidence was received from an independent source? 

16 MR. LEE: Yes. Your Honor, the Board has a 

10: 0 5:31 17 technical staff. It does its own analysis separate and 

18 apart from the prosecution unit. The Board also listens 

19 to evidence and reviews evidence as provided by the 

20 parties that are before them. Not only the petitioners 

21 but any othe r party that wants to participate in that 

22 proceeding. 

23 The independent evidence that the Board considers , 

24 the evidence of the parties, all are part of the 

10:05:58 25 ac:L'Tlinistrative record. If t here :Ls an objection timely 

26 raised in the proceeding as to particular evidence, the 

27 Board will rule on that and make a determination of its 

28 consideration. 

33 
·------ -·--·- · __ , 

LISA JJ. .. SUSP" Tt-~, RPR, CSR NO, 10n11 
SACRAMeNTO COUNTY OFfiCIAL COURT REPORTERS 
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27 

I, LISA A. BUSATH, hereby certify that I am an 

Official Certified Shorthand Reporter, and that at the 

times and places shown, I recorded verbatim in shorthand 

writing all the proceedi ngs in the following described 

action completely and correctly, to the b e st o f my 

ability: 

Court: 

,Judge: 

Superior Court of Californ i a, 
County of Sacramento. 

HON. SHELLEYANNE W.L. CHANG, 
Department Number 24. 

Case: THE WEST SIDE IRRIGATION DISTRICT 1 et a.l., 
Petitioners, 

Date: 

vs. CALIFORNIA STATE WATER RESOURCES 
CONTROL BOARD, et a.l., Respondents, 
Case Number 34-2015-·80002121. 

THURSD~Z\Y, J"ULY 30, 2015. 

I further certify that my said shorthand note s 

have been transcribed into typewriting, and that the 

foregoing pages 1 to 40, inclusive, constitute an 

accurate and complete transcript of a l l of my shorthand 

writing for the dates and matter specified. 

I further certify that I have complied with 

CCP 237 (a) (2) in that all personal juror identifying 

information have been redacted, if applicable. 

Dated: August 9, 2015. 
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PROOF OF SERVICE 
I am employed in the County of Sacramento; my business address is 500 Capitol 

Mall, Suite 1000, Sacramento, California; I am over the age of 18 years and not a party 
to the foregoing action. 

On January 25, 2016, I served the following document(s): 

DECLARATION OF LAUREN D. BERNADETT IN SUPPORT OF MOTION TO 
DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR 

VIOLATION OF DUE PROCESS 

_X_(via electronic mail) by causing to be delivered a true copy thereof to the person(s) 
and at the email addresses set forth below: 

SEE ATTACHED SERVICE LIST 

I declare under penalty of perjury that the foregoing is true and correct. Executed 
on January 25, 2016, at Sacramento, California. 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY COMPLAINT IN 
ENF01951 FOR VIOLATION OF DUE PROCESS 4 
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VIA ELECTRONIC MAIL · 

South Delta Water Agency 
John Herrick 
Law Offices of John Herrick 
4255 Pacific Avenue, Suite 2 
Stockton, CA 95207 
Email: Jherrlaw@aol.corn 

VIA ELECTRONIC MAIL 

State Water Contractors 
Stefani Morris 
1121 L Street, Suite 1 050 
Sacramento, CA 95814 
smorris@swc.oig · 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY COMPLAINT IN 
ENF01951 FOR VIOLATION OF DUE PROCESS 6 
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SERVICE LIST 
WEST SIDE IRRIGATION DISTRICT 

CEASE AND DESIST ORDER HEARING 

Division of Water Rights 
Prosecution Team 
Andrew Tauriainen, Attorney Ill 
SWRCB Office of Enforcement 
1001 I Street, 16th Floor 
Sacramento, CA 95814 
andrevv.tauriainen@vvaterboards.ca.gov 

State Water Contractors 
Stefani Morris 
1121 L Street, Suite 1 050 
Sacramento, CA 95814 
srnorris@swc.org 

South Delta Water Agency 
John Herrick 
Law Offices of John Herrick 
4255 Pacific Avenue, Suite 2 
Stockton, CA 95207 
Email: Jherrla,N@aol.corn 

City and County of San Francisco 
Jonathan Knapp 
Office of the City Attorney 
1390 Market Street, Suite 418 
San Francisco, CA 941 02 
jonathan.~<napp@sfgov.orq 

The West Side Irrigation District 
Jeanne M. Zolezzi 
Karna Harringfeld 
Janelle Krattiger 
Herum\Crabtree\Suntag 
5757 Pacific Avenue, Suite 222 
Stockton, CA 95207 
izolezzi@herumcrabtiee. corn 
kharrinqfeld@herurncrabtree.com 
jkrattiger@ heru mcrabtree. corn 

Westlands Water District 
Daniel O'Hanlon 
Rebecca Akroyd 
Kronick Moskovitz Tiedemann & Girad 
400 Capitol Mall, 27th Floor 
Sacramento, CA 95814 
dohanlon@krntg .com 
rakroyd@kmtg .corn 

Phillip Williams of Westlands Water 
District 
pwilliams@vvestlandswater.arq 

Central Delta Water Agency 
Jennifer Spaletta Law PC 
P.O. Box 2660 
Lodi, CA 95241 
jennifer@spalettalavv.com 

Dante Nomellini and Dante Nomellini, 
Jr. 
NOMELLINI, GRILLI & MCDANIEL 
nqmplcs@pacbell. net 
dantejr@pacbell.net 

San Joaquin Tributaries Authority 
Valerie C. Kincaid 
O'Laughlin & Paris LLP 
2617 K Street, Suite 100 
Sacramento, CA 95816 
vkincaid@oiaughli nparis. com 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY COMPLAINT IN 
ENF01951 FOR VIOLATION OF DUE PROCESS 7 
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Byron-Bethany lrrigaton District 
Daniel Kelly 
Somach Simmons & Dunn 
500 Capitol Mall, Suite 1000 
Sacramento, CA 95814 
dkelly@somachlaw. corn 

California Department of Water 
Resources 

· Robin McGinn is, Attorney 
P.O. Boc 942836 
Sacramento, CA 94236-0001 
robin.mcginnis(~water.ca.gov 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY COMPLAINT IN 
ENF01951 FOR VIOLATION OF DUE PROCESS 8 
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SOMACH SIMMONS & DUNN 
A Professional Corporation 
DANIEL KELLY, ESQ. (SBN 215051) 
MICHAEL E. VERGARA, ESQ. (SBN 137689) 
LAUREN D. BERNADETI, ESQ. (SBN 295251) 
500 Capitol Mall, Suite 1000 
Sacramento, California 95814-2403 
Telephone: (916) 446-7979 
Facsimile: (916) 446-8199 

Attorneys for Petitioner/Plaintiff BYRON­
BETHANY IRRIGATION DISTRICT 

BEFORE THE 

CALIFORNIA STATE WATER RESOURCES CONTROL BOARD 

ENFORCEMENT ACTION ENF01949 
DRAFT CEASE AND DESIST ORDER 
REGARDING UNAUTHORIZED 
DIVERSIONS OR THREATENED 
UNAUTHORIZED DIVERSIONS OF WATER 
FROM OLD RIVER IN SAN JOAQUIN 
COUNTY 

In the Matter of ENFORCEMENT ACTION 
ENF01951 -ADMINISTRATIVE CIVIL 
LIABILITY COMPLAINT REGARDING 
UNAUTHORIZED DIVERSION OF WATER 
FROM THE INTAKE CHANNEL TO THE 
BANKS PUMPING PLANT (FORMERLY 
ITALIAN SLOUGH) IN CONTRA COSTA 
COUNTY 

I, Lauren D. Bernadett, declare: 

SWRCB Enforcement Action 
ENF01951 and ENF01949 

DECLARATION OF LAUREN D. 
BERNADETT IN SUPPORT OF 
MOTION TO DISMISS 
ADMINISTRATIVE CIVIL 
LIABILITY PROCEEDING IN 
ENF01951 FOR LACK OF 
STATUTORY AUTHORITY 
UNDER WATER CODE 
SECTION 1052 

1. I am an attorney at law licensed to practice before the courts of the State of 

California. I am an associate with Somach Simmons & Dunn. The following matters are 

within my personal knowledge and, if called as a witness, I can competently testify 

thereto. 

2. Attached hereto as BBID Exhibit 206 is a true and correct copy of the 

Agreement Between Byron-Bethany Irrigation District and the State of California 

Department of Water Resources, dated May 4, 1964. 

3. Attached hereto as BBID Exhibit 208 is a true and correct copy of the 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY PROCEEDING IN 
ENF01951 FOR LACK OF STATUTORY AUTHORITY UNDER WATER CODE SECTION 1052 1 
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Agreement Between the Department of Water Resources of the State of California and 

the Byron-Bethany Irrigation District Regarding the Diversion of Water from the Delta, 

dated May 28, 2003. 

4. Attached hereto as BBID Exhibit 217 is a true and correct copy of the Email 

from Michelle Morrow, Assistant Chief Counsel at the Department of Water Resources, 

to Barbara Evoy, Deputy Director of the Division of Water Rights, dated September 23, 

2014. 

5. Attached hereto as BBID Exhibit 277 is a true and correct copy of the State 

Water Resources Control Board's Administrative Civil Liability Complaint in the Matter of 

Unauthorized Diversion by Byron-Bethany Irrigation District (including cover letter from 

John O'Hagan, Assistant Deputy Director of the Division of Water Rights, to Rick 

Gilmore and Daniel Kelly regarding Enforcement Action ENF01951), dated July 20, 

2015. 

6. Attached hereto as BBID Exhibit 336 is a true and correct copy of the 

Statement of William T. O'Leary Regarding Byron-Bethany Irrigation District's Use of 

Water in July and August of 1977, dated August 27, 1986. 

7. Attached hereto as Exhibit A is a true and correct copy of excerpts from the 

Deposition of Katherine Mrowka, November 16, 2015. 

8. Attached hereto as Exhibit B is a true and correct copy of excerpts from the 

Deposition of John O'Hagan, Volume II, November 20, 2015. 

9. Attached hereto as Exhibit Cis a true and correct copy of the State Water 

Resources Control Board's Opening Brief in Young v. State Water Resources Control 

Board (2013) 219 Cai.App.4th 397, dated September 26, 2012. 

I declare under penalty of perjury under the laws of the State of California that the 

facts recited above are true and correct. Executed this 25th day of January 2016 at 

Sacramento, California. 

Lauren D. Bernadett 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY PROCEEDING IN 
ENF01951 FOR LACK OF STATUTORY AUTHORITY UNDER WATER CODE SECTION 1052 2 
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AGREEMENT lM!fBER 353311 

AGREEMENT BET~'EEN 
BY:ROl\!' ·"'BET:l-LU1Y J:RRIGATION DISTRI~~ 

1-U~D THE~-
STATE OF Cl\.J":OiOHNIA. 

DEPARTIIImJ.'lT 011 \'IA'rER RESOUR.{].;~S 

TB.J.:S AGREEMEHT s made and entered in.'co 'by exsd bet-~Teen :the 

IflfROl'T ... ,BETHAl\¥Y IHRIGATION DISTRICT:; her·e:tnaft;er re:f.'e:!;--tzed to aa the 

nDistrict·, u and the STATE OF CALIFOHNIA a.c'ting by and through i·ts 

Department of Wat.er Resource~_, hereinafter referred to as t;he 

"State.;" 

W I T N E S S E T H: 
--~.-..~--------

WHEREAS, the State proposes to construct, as a part of 
state water development operations an intake channel in the vicinity 
of' 3yron ; (lnd 

HHEREAS, said :Lntalce chc.nnel will cross District 1 s sL~S 

lateral canal and destroy a portion of said canal; and 

\•JHEREAS, the District desires to relocate its pumping 

facilities to said intake channel in lieu of accepting a flume which 
·the St;ate has proposed to construct, at no cost to the District, 
to replace the portion of said S45 lateral canal which will be 

destroyed by the intake channel; 

NO\al', THEREFORE, it is mutually agreed as follows : 

1. In lieu of constructing a tlume for District and in 
exchange for that portion of District 1 s S45 canal \o:hich 'V'Iill be 

destroyed by S"cate • s intalce channel, State will pay to the District 
the sum of $120,000. Such payment to District shall be made as 
soon a.fter execution of this agreement as s·tate •s fiscal procedure 

\•rill permit and shall relieve State of any obligation to provide 

BBID Exh. 206 



c. -· 
I •• • 'C.;o t 

any. ·t.empo:r•ary or permanent facil~t.ies or perrnissl.or1s rela·ting to 

DiB~ricrt ~ s S45 canal o·ther than the perraanent and pel ... petual ease­

m~~;~: .::z.;,aqt~:li•ed for Dis·trict 1s pumping plants on the intake channel 
. \ ~ :.s .; 

a~~- ·pi~cnrlcled for ···here:ln a.nd pex•miaaion for" ·the cons·truction ·and 

tern:po:t.,.S.l7 use of a b:ypasa canal and siphon :racil:'tt;ies as hereinafter 

2.. Upon ~ntecution of this .agreement, State grants to 

District permission t;o construct~ operate and maini~ain a temporary 

bypass canal substantially as sho\m on State 1 s Dr•allting No 151-1-H·-23., 

attached hereto~ marked Exhibit nAn a;nd l?Y this reference made a 

part; hereof ,. Said construc't:ton :J operation and maintenance shall be '· 

performed by and at the expense of District and District agrees to 

termtnate use of said ter.rpor•ary canal and mal<:e :1. t available to State) 

at no cost to State 1 not later than November 1, 1965 1 so that State 

may complete excavation and construction of State's intake channel. 

State will make Districtis temporary siphon and perma -

nent; pump sites 1 located as shO't'\Tn on Byr-on-Bethany Irx·lgation Dis­

·tr:tct Dra'l.-'l:tng No. \·126.06-1 attached hereto~ marked Exhibit; nBu and 

by thi s I'eference made .a part hereof ::J available to Dist;rict, 'VI1i th-· 

ou'l; cost to District and without any preparation required solely 

for District's purposes, as soon as reasonably possibleJ but in no 

' event later than December· 1, 1965. Upon the availability of such 

s:t tes, Distr1.ct may proceed l'li th the construction and opera·cion of 

Dis ·trict 's proposed temporary siphon s~rstem ~ ,All construction j' 

operation and maintenance of such siphon system shall be performed 

by and at the expense of District. Additionally:; District may pro ­

ceed wi.th the construction of its contem.pla·ted permanent pumping 

-2-
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It ~..... • ... ,.. 

" (l ~~~·· ~~~ ... ·I .,..... I~ . .., ..... .... 

. · 
fac:llitles: such conatr•uction t .o be by and. at the expense of District;., 
D1st:t:"1.~Jj shall not, howeve:t"' , underta~ke any construction until j;t has 
sui)mf~i:hea. .i:ts nlans and speo:tfJ.ca.t:l.ons ·to State and has ob·ta.ined • ; • ~: :~ I'_ •• -i• 

:::~:h~·t·{~ ;~ :8 a.pp:r\lo·va,.l the:t•eof . Sta·te shall not; u.m:easo:nably 'ttl:t tp.no1d 
or de l ay auch approval~ D:tst:t·~ict t'if:tl~ ;J not lat;el') ·than November 1, ~ . ( 
l96b 1 compl e t;e any of j_ ts "'JOr"l-t lh'l'lich if!OU.ld :interfere w:l:th tl:u~ flow 
of water irr· ·Ghe :tntar\:e channel, but shall not divert; \\rater from 
said chal1.nel prlor~ to f.1a.rch 1 :~ 1968 & Dis't:c-ic't w:1.11, pr:tor to Sep-
te:mber" 1;) 1968, remove its temporary siphon from s -tate 1 s lntah:e 
chann.el, such. -reme-va-1 to be at Dist:r1ct is sole cost and ·ext>'en'ee·.··· .. .. ~--

4. The relocation of District•s pumping plants and points 
of diversion to the location shown on Exhibit 11 B~' is betng made 
pursuant to Section 1706 of the Water Code of the State of California 
and State hereby consents to said change in points of diversion to 
said locations, but to no other. It is further understood that 
Distl~ict! s rights to quantity and quality of wate:rl may or may not 
be v.ndet;ermlned at the present time. Nothing contained in thls 
agr·e-ement nor in State 1 s consent to change in District 1 s points of 
dlv-er•aion shall either enlarge or restrj.ct Distrlct 1 s px~esent, lvater 
l"'ights 0 No charge shall hereafter be made by State to Distrj_ct for 
water purnpe·d by District solely by reason of' District 1 s pumping :from 
StaJ;e l s intake channel:; irrespective of the source of water in said 
channel .. 

r :::;>. State and District, their agents, contractors and 
supplte1~s:; shall cooperate Ni th and shall no'C unreasonably restr·:tct 
or interrere with the operations of each otheris contractors working 
in the general area . 

-3-
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6.. District~, in the performance of i·ts \-'!orl-t con·templated 
herein, is aci:;lng on it;s own beha.lt and. not; as t~he agen·t:: en~ployer 

or oitn~~l"actor of~ Sta·te.. · State aesu\nas no liabili i;y othe:t'O ·than ·that 

·. 7. S'tate hereby consents t~o the permanent and parp~rcual 

por·ticn o:f~ its rigrrl; ()f ttJay requlred for the construction 1 operation 
a.xtd maj.ntenance ol? Di-strict ~ s permanent fa.cili ties a.s provided f'or 

.... ,. ........ ,·he·r•ein·-and located as shown on Exhibit 11B11 at;·tac·rred ·rrer~t:c~- t;ogether 
with ·the right to use State 1 s opei)ating roads for access purposes. 

8 ~ v!ithin 30 days follo\•ting payment to Distrlc ·t; by State 
as provided for in para~raph 1 of this agreement, District will 
convey to State all of District's right, title and interest in that 
portion of its present easement, lying within State's intake channel, 
l~hich will no longer be occupied by District 1 s S45 cana.l or Dis-

t;rict 's permanent facilj_ ties ,. 

9 ., District reserves t:he right, at District 1 s sole cost, 
e:x1Jense and responsibilit;y and as long as it does not interfere 

with s ·tate 1 s f'acilities Ol"' coni'lict with any o:f 'the provisions of 

this agreement; to revert back at any time to i·ts original pump1.ng 

si .. te and points of diverslon. S\.1Ch reversion shall not reconstitute 

the Distric·t 's right of \'lay across State is :tntake ch.annel. 

10 v ~rhe 'VJai ver of' a breach o'f' any of the provisi.ons of 
this agreement shall not be deemed to be a \•ia:tver of any other 
provisions hereof, or of a subsequent breach of such provisions. 

-lf·-
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:tN l.'fi~i:};rn!SS \~HEREOF s. ·the par~t;iea hereto have execut;ed 
t hi s a!l,reement as of the z::___ df£9" of ~~·_... ___ ::~ 
1'061! . 
.. ~ ... · . "'. 

Approved as to legal 
form and sufficiency: 

ST NrE! OF CALIFORNIA 
Department of Water Resources 
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STATE OF CAJ.IFORNIA- CALIFORNIA NATURAL RESOURCES AGENCY 
~~~=- " --=:.= .. - -~r=•::r-..r..;:;.-:"l::l====:o::!:::===== 

t)EPl\RTI\r\ENT Of \nJATER RESOUf<CES 
1416 NINTH STREET, P.O. BOX 942836 
SACRAMENTO, CA 94236-0001 
(916} 653-5791 

September 23, 2014 

Ms. Barbara L Evoy, Deputy Director 
Division of Water Rights 
State Water Resources Control Board 
·1 00 ··; I Street 
Sacramento, California 95814 

SEr~T VLA EMAJt.: bevov@\ivaterboards.ca.clOV 

Dear iVls. Evoy: 

The Department of Water Resources {"DVVR'') has a contract vvith Byron-Bethany 
Irrigation District (ltBBID") that settles vvater right. issues and requires reporting to DWR 
the amount of water BBID diverts from the Delta under the .contract. The DWR 
requests that because of tlie repoiiing requirements agreed to by BB!D in this contract, 
the State Water Resources Control Board (S\NRCB) net include BBID in any order 
responding to the DWR/Reclamation request for action under the arnergency 
regulations filed with the SVVRCB on July 23, 2014 and further explained in a letter on 
Septernber 15, 20~14·. 

In 2003, DWR and BBJD executed a contract to settle between them an issue over the 
amount of any pre-19.14 approp;iati'(e water right that BBID coufd divert from the 
Clifton Court Forebay,· a diversion location \h!hich establishes a unique relationship 
betv\feen BBID and D\NR. Pursuant to this setilemerrt, DWR provides BBiD up to 
50~000 acre feet annually for use in its. service area. The contract also provides that 
BB!D shall accurately and completely measure the quantity of ·its diversions and ieport 
this infon11ation to the DVVR Delta Field Division Area Control Center. BB.ID ·fulfills its 
reporting obUgatiqns by metering its diversions and providing those quantities to DWR. 

The SVVRCB ernergency regulations and draft order attached to the September 24 
Delta diversions v"orkshop notice see!< information on the basis of right and use o·f 
water by pre-·'1914 appropriators and rip~rian users in the Delta. The fnfon-nation 
currently gathered by BBID and reporced to DVVR allows for accurate adjustments 'to 

---.State-V\later:.P--r-oject.(SV.VP-)-operati.ons..-T-h.us.,..Jncl.u,cUng_BBJD _ _in_tne_d.raft_or_d.ex_wilt09_t ___ , _____ _ 
produce any additional information. Rather, rf the SVVRCB \1\fould benefit from this 
inforn1ation, DWR can provide lt upon request. . 
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. tJis. Barbara L. Evoy 
September 23, 20.14 
Page2 

At the September 24 Delta diversions workshop, DWR can provide further infonnation 
on the BBID contract if the SWRCB has any questions. Furtherrnore, atthis time 
DWR ·is unaware of any other Delta diverter who holds a contract with DWR that 
provides "for metering and reporting of diversions. Thusl this request that the SWRCB 
consider the unique circumstances where BBID currently satisfies information that is 
the subjeCt of the Board draft order does not alter the general need for accurate 
information as requested by DWR and Reclamation. 

Sincerely, . 

(' ~/)_ / ~~ r:J:1/~., .A.~"'~.-:.-­?' /' ~ .. £tf..r.,{{,//r ;f7 ,I"Vf) (,r"' 

f\mchefle Morrow 
Assistant Chie'f Counsel 

cc: Mr.· Les Grober 
Chief Deputy Director 
Division of Water Rights 
State Water Resources Control Board 
1001 I Street 
Sacrarnento, CaUfornia 958 'i 4 

cc: i\!1s. Dianne RiddlE~ 
Environmental Program Manager 
Division of .Water Rights 
State V\fater Resources Control Board 
1001 I Street 
Sacrarnento, California 95814 

cc: IV1r. Hie!< Giln1ore 
GeneraJ Wianager 
Byron Bethany Irrigation District 
7995 Bruns Road 
Byron, California 9451·4-1625 

----····-·-·-------·---···-·····-.. ·---·-· .. -····--· .. ·-····· 
------·-·-·-···-----
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Water Boards 

RECE·IVE-D 

JUL 2 2 2015 

EDMt.f'lr> G. Bllo"N. Jn. 
":WtlmOff 

- .· ·-·· - --·--· ··---··-... , ... _________ . ------···-· -----B·yro-rt~·B-eth-tlf1y----· --~~~~- -----

state Water Resources control Board irrioation District 
JUL 2·0 2015 

Byron·Belhany-lrrigation District 
Attn: Rick Gilmore, General Manager 
7995 Bruns Road 
Byron. C/\ ·94514 

,. .. d'.· . 

CERTIFIED MAIL NO. 7003 1680 0000 2965 9480 

Daniel Kelley CERTIFIED MAIL NO. 7003 1580 0000 2965 9473 
General Counsel, Byron-Bethany Irrigation District 
Somach Sinimons & Dunn 
500· Capital Mall, Suite 1000 
Sacramento, CA 95814 

Dear Messrs. Gilmore and Kelley: 

ENFORCEMENT ACTION ENF01951 -ADMINISTRATIVE CIVIL LIABiLITY COMPLAINT 
REGARDING UNAUTHORIZED D~VERSION OF WATER FROM THE fNTAKE CHANNEL TO 
THE BANKS PUMPING PLANT (FORMERLY ITALIAN SLOUGH) IN CONTRA COSTA 
COUNTY 

Enclosed is an Administrative Civil Liability (ACL) Complaint relating to your diversions from the 
intake channel to the Ban:<s Pumping Plant (formerly Italian Slough) after June 12, 2015. This 
letter serves as notice to Byron-Bethany Irrigation District (BBID) that the State Water 
Resources Control Board (State Water Board), Division of Water Rights {Divi.sion), Intends to 
impose the proposed Administrative Civil Liability. 

You have 20 days from receipt of this notice to act or face additional enforcement 
without further notice. Thereforet 'this matter requires your immediate attention. 

VIOLATION DESGRlPTfON 

OBID fs alleged to have diverted a t(;ta! of approximately two thous~nd sixty·"seven (2.01?7) acre~ 
feet over the course ofthirteen days, from June 13 through June 25,2015. during which water· 
was unavailable to serve BBID's water right. The violation is further described in the enclosed 
ACL Co.mplaint. 

ADMlNISTRATIVE CIViL LIABILITY 

California Water Code. section 1052, prohibits the unauthorized diversion of water. Water Code 
section 1052 authorizes the State Water Board to administratively impose civil liability for 
unauthorized diversions of water during periods of drought emergency in an amount not to 
exceed $1,000 per day of violation plus $2i500 per acre-foot diverted without authorization. 



Byron-Bethan~' Irrigation District -2 - ,f.UL 2 0 2015 

I am hereby issuing the enclosed ACL Complaint proposing that a liability of $1 ,553,250 be 
imposed for y.our diversion of water during periods when water supplies were insufficient to fulfill 
your claimed right. The ACL Complaints provides· for a potentially reduced penalty upon 
showing that water pump~d during the time considered under this action was used for health 
and safety needs, or for critical power generation. If you fail to respond to the ACL 
Complaint in one of the manners below within 20 days (?f receiving this notice, then the 
State Water Board will issue an ACL Order and ;seek recovery of this proposed liability 
amount as authorized by California V\/ater Code section 1055.4. 

If you disagree with the fac.1:s or allegations set forth in the ACL Complaint. you may request a 
hearing before the State Water Board. Your request for a hearing must be in writing, 
signed by you or on your behalf, and mail0d or hand-delivered to ensure receipt by the 
State Water Board within 20 days from the date you receive this notice. You may mail 
your written hearing request to: State Water Resources Control Board, Division of Water 
Rights, Attn: Enforcement Section, P.O. Box 2000, Sacramento, CA 95812-2000. 

You may hand-deliver your written hearing request to: State Water Resources Control Soard, 
Division of Water Rights, Records Unit, 1001 I Street, 2nd Floor, Sacramento, CA 95814. 

If you request a hearing, a hearing will be scheduled before the State Water Board or a · 
designated hearing officer. Prior to the hearing, you wilr be required to submit any written 
testimony and other evidence you would like the State Water Board to consider.· You will be 
notified of the hearing date and the submittal deadlines as soon as they are scheduled. 

Jf you fail to come into compliance or request a hearing within 20 days of the date you receive 
this notice, the State Water Board will adopt the ACL. 
SUMMARY OF OPTIONS 

1 . Submit a written request for hearing within 20 days of receiving the ~nclosed ACL 
Complaint: or 

2. Do nothing, and receive a final ACL Order. 

If you have any questions regarding the ACL Complaint, or if you have in-formation that you want 
to provide in response to this compliant. or information that you belief the State Water Board 
staff should otherwise consider, ple :I~se contact Kathy Mrowka, Manager, Enforcement Section 
at (916) 341-5363 or Kathy.MroWka@waterboards.ca.gov; or Andrew Tauriainen, Attorney Ill, 
Office of Enforcement, at (916) 341~5445 or Andrew.Tauriainen@waterboards.ca.gov, or s.end 
the information directly to them via email. 

Sincerely, 

~<0'~-
Jonn O'Hagan, Ass~nt Deputy Director 
Division of Water Rights 

Enclosures; 1) Administrative Civil Liability Compiaint 
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STATE OF CI'J..IF'ORNIA 
CALIFORNI.A ENVIRONMENTAL PROTECTION .A.GENCY 

STATE WATER RESOURCES CONTROL BOARD 

,ilNJSIOII>l OF WATER RIGH'TI'$ 

ADMINISTRATIVE C!V!L' !ABUJTY COMPLAINT 

In the Matter of Unauthorized Orversjon by 

BYRON-BE'i'HANY IRRIGATION DISTRIC'"f 

SOURCE: Intake Channel to the Salt!\t1 Pumping Plant {formeriy ltaHan Slough) 
COUNTY: Contra Costa 

----------------------~---

1. Byron-Bethany h'~atian· District (BSiD or Distrk;t} is aUeged tQ hrafe dbterted and Lis~ v,rater in 
violation of Cafifomia VVster Code section 1052, subdivision (a). which provide$ that the diversion 
or use of Wdtal' subject to t1Msion 2 c..1·i· the \JVater Code other th;.m t.:iS at1t'lorized ih Oivl$ion 2 Js a 
ire~pat~s. · · 

2. V\/~t~:r.Coda ~~r.ction 1052. ~H.ibdivision (c), provides that any p$rst?4'\ or eotiiy o~mtmittltlg a . 
trespass during .a period for which the GovGmor has is5ued .a PI'OCi~mation of a state .of drought 
emergency n1a:i be liable in ~~n atnount not to axcsed the sum' of one thoWJand do!lars ($1 ,000) 
for each day the trespass occuro plu; two thOU$Snti fiv.e hundred do!l~rs {$2,500} for e~ch acre­
root of water d!verted or used in axcsss of thai d!varter's rights. W~t0r Qlde section t052, 
subdivision (d)(2)1 provides that dvilliabilliy may be imposed adn1!n!strat1vaty by the Staie.Water 
Resources Control Board {S'tat.e Wawr Br»:rd or Board) pursuant to \iVatl$r Code section 1(}55. 

3. Wat~r Code ~ction 10551 subdivision.(a), provides that the E}(ecutlve Director of me State V\Jater 
Board may issue a complaint to &ny per$on or entjt}l" on whom Adrnini~trative CMl Liability (AGL) 
m&Jy be imposed. On June 5. 20·12. the Executiw:~ Oirectordeiegated this authortt'f to the DErputy 
Director furVVater Rights. St..~te \~later f3oard Resolution 20'!2~0029 Eilrthorizes the D~puiy . 
Oh1;.~ror for ~Vater Rights tu issue an order i_mposing an ACL v11hen a COiY•PI~int has been issued 
r:md no hearfng has been re<1ue~ied within 20 days of receipt of the complaint The ()eputy 
Director for VVaier Rights has redelegated this authorit}' to the Assist.~nt Deputy Dltactor for Water 
Righ~s pursuaiitlo State VVat.er at-1srd Resolution 2012-~029~ 

ALLEGATIONS 

4. On June 30, 201 ol f\~310 submitted an Initial Sttiitement of '!\later Oiv~rf;ion c!lld Use (Statement}, 
whfch the mate VVat.ar Soaird, Ohtlslor1 ofWai.er Rights (DMs~on) designated as Statement 
0212f.J6 (S02.i256). Under S02"i256, BBID claims a pre-1914 appropriEJtive Vl'"ater righHo. the 
~ratai~e Channel to the Banks Purnping Plant, formerly Italian Slough; in Contra Costa County. 
n1~ Statement also indJceites that BBID diveiied approximately 26, i 7'9 acre-f-ee( (af) in 2009 for 
municipal and industrial and agricultural use ~.viiilin its bounclari$s. · · 

5. On July 1, 2013, BSID submitted Supplem.er.~l Staternents ror 8021256, for the y~~ars 20·10, 
20·1 1 and 2012. BBID:s Supplemental Staternant$ each indicates that the District first put 'Water 
to use in 19171 and that. the purpose of use for the District's dlversio111:1 is irrigation of 12,500 
acres. The 2010 Supplement Statement indicates that BBIO diverted 25,269 af and applied 
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approximately 22,302 af to beneficial u~. The 2011 Supplemental Statement indicates that 
BBID divertf;d 22,344 af and applied 19,779 af to beneficial use. The 2012 Supplemental 
Statement indicates thai BBID diverted 32,167 af and applied 28.345 af to beneficial use. 

6. BSIO do,ss not hold or claim any other appropriative or riparian water nghts on rPAXml with the 
State Water Board, although S021256 indicates that BB!D holds Contract No. 14...06~200.;785~ 
L'fR·I with the United States Bureau of Recramation {Reclamation). rn 2014 and 2015, 
Reclamation·s agricultural contracto!S in the Delta ·were allocated ~ero p~rcent of their contract 
quantity (available at http:II\1\Mntat. usbr.gov/newsroorn/newsretease/detafl. cfrn7RecordlD=49115 
Ilast accessed June 30, 2015]). BBID c-~nflrmed in a public statement dated June 12, 201.5, that it 
had ~lved zero water supply from Reclamation in both 2014 and 20<15 (available at 
http:l/bbld.org/wg-r-Aloientluplo~d§{6fL1§}Q§mBIP~~,Yft_§j!OJS!.il!:BJi§.Rons&:FINAL 1. Rdf [last · 
~ccassed June 30. 20'15].) 

7. On January.17, 2014. Governor Edmund G. ·Brown Jr. issued Proclam3ijon .~o .. :~~17-2()'14, 
decl;s~ring a State of Emergency to exist in California due to severe drought conditions. · 

8. Also on January 17, 2014, the State Water Board issued a uNotice of Surface Water Shortage 
and Potential Curtailment of Water Right Diversions" (2014 Shortage Notice). The 2014 Shortage 
Notice ~lerts water right holders in Critically dry wat~rsheds thst water may become un~vailable to 
satisfy beneficial uses at junior priorities. 

9. On April 25, 2014, Governor Brown issued a Proc:iamation of a Continued State of Emsrge~cy 
due to drought conditions, to strengthen the state's abnity to manage water and habitat effectively 
in droUght conditions. 

10. . On May 27, 2014, tie State Water Board issued a .. Notice of Unavailability of Wate; and 
Immediate Curtailment for Those Diverting Water in the Sacramento and San Joaquin River 
VVstershed with a post-1914 Appropriative Right" (2014 Unavailability Notice), which ·notifies all 
holders of post-1 914 ~ppropriative water rights within the Sacramento 'and San Joaquin Rfvsr · 
watersheds of ~he lacl( of availabirity of W$ter t<• serve their post-1914 water fights, with some 
minor exceptions for non--consumptive diversions. The 2014 Unavailabllitlf Notice did not apply to 
pre-191·4 appropriative rights such as that clairrled by BBIO. The State v'Vater Board notified the 
most senior r'ight hold~rs in stages as water became available to setve their rights, and by 
November 19, 2014, had notified all right holder'S of availability for ali diversions in th.e 
Sacramento and San Joaquin River ,Natern;heds. 

11, On January 2~. 2015,· the State Water Board is.sued a "Notice of Surf~ce Water Shortage· and 
Potential for Curtanm~nt of Water Right Diversions for 2015" (2015 Shortege Notice). i'he 2015 
Sho.iage NoUce alerted water right holders in critically dry twvatersheds that water may become 
unavailable to satisty beneficial uses at junior piiorities. · · 

12. On February 4,·2015, the State V\laterBoard issued OiderWR 2015-0002-DWR, requiring pre• 
1!3'14 and riparian water right cl~imanl'S representing the top 90 percent of such daitr1ants by 
volume In the Sacramento and San Joaquin River watersheds and the Deft-a to subn)it inro~mation 
relating to their claimed vvater right, the monthly amounts of \?.rater diverted and the basis of right 
claimed for diversi~ns ii1 201-4, and monthly diversion information and cmticipated monthly 
diversion inforrnatlon for each month ~tartiilg with February, 2015, to be submitted by the 5tn of 
each succeeding rnonth until the ~rought ends. 

13. BBID is subject to Order \i\JR 2015:-0002 .. 0\A/R, and in response submitted information indicaHng 
th~t Its predecessor. the Byron~Bethany Irrigation Company, recorde{~ notioa of an approprjation 

. of ~.tat~r on or around May 18, 1914. 1"hus. BB~D claims that its pre-1914 Ymier right has a 
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14. 

11\:: 
jJ, 

15. 

17. 

'18. 

priority date of May 18, 1914.1 

BBID also submitted water diversion and use infotmation for 2014. projected monthly diversions 
for 2015, and actual monthhJdiversions through May, 2015. SBID reports that it diverted 30,204 
af in 2.014 and project~ diversions of 25,452 af in 2015. BB!D's reported actual montnl;,• 
diversion ~mouniS for January through May. 2015, are generally similar to reportrad divEH"fi1ic.ms for 
the same months in prior years whero such information Is available. BBiD;s repormd proieoted 
diversicms are sirnilar to the reported a.etu~l dive~:ons for the sarne months in prklr years where 
such irdbrma~n is.available. From l\ugust 'l to October 31, 2014·. BBID reports it pumped 1,573 
af of water .under transfer thaa wss approve~ by State VVater Boord Order detad August 27, 2014. 

On Apri11, 2~3'15. Governor Brown issued Executive Order B-29-15 {E!\'eeu~rve Order) to 
strengthen the S"cate's ability to manage water and habttat effec.1ively ~n drought ccndftions anct 
cailad on all Californians to redouble their efforts to c.;."Onserve water. The Executive Order finds 
that the oontinuous severe drought conditions pr~sent urgetlt challenges across tha state 
includin:g ~vater· snottag~s for muniCipal waler use and for ~gricuttumJ production, increas-4ld 
wildfire ac!Uvity, degraded habitat for fish l!nd wildfife. threat of sa~twaW;r contaminatiOn, ~nd 
eddltional vtater scarcity if drought condition~ continue. The E:xecutive Orcklr confirms that the 
orders and provisions in the Govemor's previous drought proclamations and ordel'$, the January 
17, 2014, Proclamation, l\f.trll25. 2015, Proclamation, and Executive Orders 9-26-14 aitd B-28-
14~ remain in fulf torr~ and effect. On Aptil2, 2016. the State Watar Board Issued another notice 
Vl.'aming that notl~.s of unavailability of water were likely to be issued soc1n. 

On April 23, 20i 5, the St~te Watar Board issued a "Notice or Unavailability of \fJatar and 
immediate C~u·tafln~ent for Thooe Diverting VVater In the San .,loaquin Rfver Watershed with a 
Post-1914 Appropriative Righr (P1prU 23 Untwaflability Notice), vlhfch notifies all holdars of post-
1 ~H4 appropriative water rig~ts within the San Joaquin River wa~ersh~d of the lack of availability 
of water to serve thefr r>ost-·1914 ·'J~:-at~:r rights, With some minor ~~xcepttons for non-consurnptlva 
diversions. The State VIJatt'i' f3oard issued a similar notice for posf.-1914 ~ppropri~tlve water 
riQhts within the Sacramento Rh!erwatersh.ad on May 1, 20"15 {iVIay 1 UnavailabiUty Notfc~). The 
April23 and May 1 Unavailabiiity Notices do not apply to pre~ 19'1 4 appropriative rights such as 
that claimed by BBID. 

On June 12, 2015. the State Water Board issued a .. Notice of Unavallability ofV\Iater 8nd NEY~ 
for immediate Curtailment for Those Diverting Water in the Sacramento-San Joaquin Watersheds 
and Della wiih a Prt."'-1914 ~.ppropriative Claim Commencing During or Aft"er 1903" {June 12 
Unavailability Not.ip..~), whic;h notffis-s a!l hoki\:?rs of pre-1914 app~opriatrv~ wawr right$ wiih a 
priority dafe of 1903 and l~ter within the Sac-.ramento and San Joaquin River watersheds of the · 
lack of avai!abUity of Vi~ter to serve their rights, with som.e minor exceptions for non-consumptive 
uses. 

Drought rnanagemcht of water rights is necessarv to ensure that waier xo which sGlnfor wster right 
ho!ders ere entitlecll$ actually availabie i'O them, which requires that some water remain in most 
streams to eatlsfy sr.;nior d~mands at the furtJJest dov\fnstream poh1t of diversion of these senior 
water rights. The Jurte 12 UnavallablJity Notice reflect~ the State VVater Board's detennlnation 
aha~ the existing water EJVailab!e !n the Sacramento··San Joaquin watersheds and the De!ta is 
insufficient to meet. tht: demands of dlverters v.tith claims of pre-.1914 appropriative lights with a 
prii.lrKy date of 1903 and later. Continued diversion when there is no water avsilable under the 
priority of the rlght constit~s unauthorized water diversion and use. Uns~thorized diversion is 
subject to enforcement (Wat Cod0 § 1052.) . 

________ ,,,__~ ..... 
1 The term '"'pre-1914" appropriative water right means thor:e appropriative rights commencrad prior to 
D(~l'Ylhf~r 'i9, 1914, the effactive date of the \/Vater ComrrJssion Act. Therefore, it is.possib~3 to have a 
"pre .. 19~i4" appropriative water right With a priority date in 1914. 
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'Z 9. The State Water Board determines the availabUity of water for wat(>}f rights of varying priorities in 
any watershed by comparing the current and projGcted available water supply with the total wa~er 
right divarslon demand. 

20. ·ro determine water availability. the Bosrd relies upon th~;; full natural flows of watersheds 
calc.ttlated by the Oepartrnent of Water Resources (l1WR} for ~rt:<iin watersnads in its BuUetin 
120 and Jn subset1uenl rnonth!y updat~"*; · "Full natural flow. • or (lunirnpaked runoff," repre..~nts 
the natural water production of a river basin, unaltered by upstrasm diversioils, storage, storage 
relsases. or by exf)')rt or Import of water to or fr<)m other w~1tersheds. The fuil natural flpw 
amount is different than the measured stream flows at the given measurement points because 
the measured flows m&-y be highar or tower due to upstream op.9rations. Forecasted flow data ls 
uncertain, so DWR provides the U.~ta in the form of "levers of ~-ceedance" or sfrnply 
'\sA~~nce'" to show the statJsticai probability that the forecasted supply wm occur. The 
eJ:caedance is simply the percent of ttta tbne that the aCl\fal flow Is &,Kpected to exceed the 
projected flow. The 90 percent exreederlca,hydrology.assumes·infiow.~:from ~i_nfall and 
snowmelt at !evelsl~st are lil(sly to be met or exceed~~d by actual flows with a 90 perc;ent 
probability, or in other woms, there is a ten percent or Jess chance of actual conditions turning out 
to oo this dry or drier. In April and early May, ~ile State Water 6t\ard uses the 90% and 99% · 
exc~...dance amounts for Its anal1rses due to low flow condiiiot!S. 0\i\IR's daily natural i1ow 
calculations are also used in the snaly$i$. 

21 . To determine water tf{-9mand1 the state VVater Board relies on information supplied by water right 
hold~.:rs on annusl or mermial reports of water diver~ion and use required to J.>e true and accurate 
to the b~lSt of th~ knowledge of the diver~rs. TilS BoarcJ also incorporates 2014 diversion data 
submil:t~cl pursuant to OrderWr-t 2015-0002. All reportoo.monthly lMcn.er diversion data is 
compiled by w~tershoo, type of iight a-nd prioriiy date-s. The Board perforrns quality control 
checks and removes obvious error'S, ex~ss reporting, .removes demSJnd for direct diversion for 
poVI.JGr, a.nd makes additional changes based on stakeholders' input. ·The corr-acted damsnddata 
includes the 20'i4 reported data for 00% of the watershed demand pluG; for the renwining 
diveit~rs. an ·ever.aged diversion amount for 2010 through 2013. These monthly diversion 
demands are grouped into watst" t:ignt types {riparian. pre-1914 and po~t-1914 rights). 

22. Th~ St~te \1\J.ater Board consistently adjusts the water avaUabilif:.' ~;md denumd analyst$ based on 
now information obtained from ~1ak~holders. or adjustments to proj~~c!t.:.d flews from the DWR. 
State V.Jater Boord staff revietvs this information and provides revisions to its dB.ta set and graphs 
t:hat are all shown on the V\/atershed Analysis w.sbsite · 
(b!iQ.;f/~yNJ.waterboards.ca.qovlwatsrrightsb'l£2~r lssues/Q{OOr~msldt.QY9l11!5nal•tsisl). 

2~l. The State VVater Board's YJatenshed J\nalysis ,~bsit€1 provides updated g1aphie&i summations 
and spreadsheets containing supporting analysis of the avaUability ~nd demand analyses. The 
gmphlcal summations show priorities with monthly demands for the total riparian demand f.it 
bottom, the pre-1914 demands added to riparian and depicted ebova tha riparian demand. The 
monthly amount.~ are averoged into cubic feet per second for graphical purposes. Sa~. for 
example, the ctJmbined Sacramento/San Joaquin River Basin S,enlor Supply/Demand i\nalysfi; 
(~~l~_,_yuate_tbo~rd~.~~.c!ov/~aterrjg_ht~fJJat~.LiMJJes/programs/tkol!,gjJtlangt',§is[~~JZis 
ombingd.ndl). The Curtailment Ar.alysis web$ita also provides graphical sun-mtaoons of the San 
.Joaquin Rlvar Basin Senior Suppl~t/Der."Wi.nd Af~alysis with Propclrtional Deit9 Demand · 
(htfp:/Jv.mw. waterboaJds.ca.qovi.'.vaterrigh~\t'VaNr ... ~~ls/d(P.ygbtlana!ysiS/docslsjpmra 
ted. pdf) and the Sacramento River Basin Senior Supp!y/Demand An;alysis with Proportionel Delta 
Demand 
(http://v..tv,w. w"..t?rbo.sUli{;.t~·ggv/waterrlghts.b~r lssuestRroqramsfdrQ_ygh!f_pnafysis/dQ.csfsacpro 
rflte4.P.,c!!l- · 

24. This analysis shovvs that by June 12, 2015. available supply wa$ insufficient to meet the demands 
of appropr1atlve tights with priority dates of 1903 and fater throughout the Sacramento and San 
Jtiaquin River watershads and lhe Oe!ta. 
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25. The Juna 12 Unavailability Notk~e applies to S02'i256 because BBit) clain'ls a priortiy date of May 
16, 1914. BBJO received an r~lectroniccopy cfthe June 12 Una\'ai!aibility Notice on ~June 12. 
2015. via the Bcard•s -orought Updates" ! .. yris email !!st system, because Rick Gnmore. BBJrJ•s . 
General Manager is a subscriber to thet system {via ~arnair address r.gifm~.::i@bbkf.grg). 
Moreover, BBID issued a public statement on June 12,2015, In responsa tO the June 12 . 
Unavallabilfi.1J Notice (available at !J!tn;l£b!2id.oro.Avo~conteo.t[ygl9,a~sf2015LQ2L§~fP.,~!tment· 
~esp..Qnsa-FI&~l1.ttd1Vast accessed June 25, 2015].) BBID received a·paper copy of the June 
12 UnaVii!ilability Nolle$ no !attar than June 15. 20>15. · 

26. BBICYs diversions ar;;} recorded by .0\IVR and posted io the Califomia O$ta Exchange Center 
(CDEC) {htto:ta;Q.~tvater.ca.gov/cgi.:l2[QQ~!Uleiy0aih!?8BI a!so ~vaifabla at 
!:LtlP:I~'l,'fYY:!l..ater.Sl:P~.Qperatlon~troll~fo<;:s/deJ~S!I!i.tl;tW:91Q9!Jtdf ). CDEC report-a 
that BBJD has cHv~rted water each day since thG Jun.;;: 12 Unavailability Notice: · 

o·.,,{·.s · ·Avg nf.fef:Iori Amount--~-Bate-· A.·vg b. h'~ii. ;'~~, ' .. A. ~iiiiiiir51Ve.~ !ii. '"'_'~d . <"'.I . ~-~, . R£~t$ cfs · !';}iverted ~~f) ~- __ _ Rate ~l _ · I <an_·.~--
. 06/13/2015 ' 91 180 06/20/2015 96 ===-r 190 . 
f(fs71472CTI5 .. , 122 - -- .. 242. *] OS/21/2Q.15 99 - .. ..=.----~ . -=--·1. 

06/15/2015-- '19 +156 05~~20'15 62 . 123 . . I 
00/iS/2015 83 -·-- 164 ____ 06/23120·16 . 51 . 121 
06117/20{5-~ 78 06/2412015§E67 -···-.. ~13~2=-------·-i oCJi872o15____ ar--··--·- .. ·-- c~2.015- sa · -:---~ · · , 

...Q5t19/2015 _I so 6512\?g_Q.!§_ .L-.~~ .JJC,._--_ .. ~;·--

21. Tht; daily diversion i~f:gs through JMne 24 are comparable to th~ District's ever$g-e daily diversion 
r'Cltes reported ior June 2014 (4,842·af1:30 days/1.983..~:.:'131..4 cfa). ~ndtho.~a SBIO repo(md as 
anticipated for Jtme 20'i 5. This tiaUy rat~ i8 In exr.;eliitl of the bssic minirnum haafth and s&fet'; 
ne0c.!s o1 Mountain Hou~ Community Service ~ifict This indlc2tes tllat BSID has continued its 
rtcrrnal diversions following the June '12 U.•;it~Vailabilfty Notice. 

28. BBiD diver~ed a kttal of appro~imately iwo tllousand sixcy-saven (2,067) t~crs-·f.aet over too course 
of thirteen days following tha ~tune 12 Unavailabilii't Notice. speciftcally i'rom June 13 t.t'wough 
.Jurte 25, .2015. 

29. On ,Ju!y ; 5, 20i 5, the State \AJater Board issued a C!t.uification to the Unavailabiiity 1\&otices 
andiceting that, to the ex~nt that any of tha notices d:escrib~d above contain language that mf.iy 
be c.ortstn.~ed as an order roqulring you to curtail divers~om; undsr your aff£:ct.eci 'Natet fight, that 
langu~ge has beai1 rescinded. Similarly, any l~nguage requiring affer ... ied vvater right holders to 
submit curtailment certification forms has been rescindeQ. 

30. DiverGion or use of '<ivater by an approprit;:tive lftlater right holder when there is ineufooient warer 
suooiy avaflabie for that \tlcrter rfnht is an unauihorized divsrsion or use c.•f water subject to 
Division 2 of ihe VVatar Code. viater Code SC3;ction 1052, subdivision (s) provides that · 
unauthorized dh!eiliion o~ use of water is ~ tre$pass. 

31. ThJs.ardorcernent action is based on lack of avaHab!e weter supply under the priority of the right 
The UnavaUabHity tl.!oiices were issued for iha purpos~ of advising the public and water diver..ers 
of the lack of available water under the prlt)rit)' of th~ rights ldenth1ed in t:~ach notice; ·tne r.otiess 
are not t.he basis for this enforcernent ~ction. 

32. VVater Code section 'l 052 provides that the ma}<tmum civil liability toot r;an be imposed by the 
Stat:r~ VVaier Board In this mauer ror the unautt1orized diversion and use ofthe water during a 
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33. 

34. 

35. 

36. 

37. 

38. 

40. 

4'L 

d1ought peiiod is $1,000 for each day of trespass plus $2,500 for each ~ere-foot of water diverted 
or used in excess of that diverter's water rights. 

Evidence demonstrates that EBIO's unauthorized diversions began on June 13. 2015, and 
continuechmtil June 25, 2015. for a totai ofthirteen (13) days. Over that period, BBlO diverted 
appro}dmately tv10 thousand sf)(ty-seven (2,067) acre-feet of wat~r in excess of that available to 
serve Its claimed water right. 

Therefore, the maximum civilliabilit'j ror the alleged violations is $6,'i80~500 [13 days at $1,000 
per day pius .2.,067 aero-feet at $2,500 per acre-foot]. 

In determining the amount of civil liability, California Water Code section 1055.3 requires that the 
State ~V3tsr Board consider au relevant circumstances, including, but not UrnQted to, the extent of 
harm caused by the vit,lation. the nature and pernistence of the vio!ation, the length of time over 
which the Violatic:m ooours;·and any t'Crrective :M}tjon taker;t by tr~~ v!QI~.tor~ ..... 

In this case, BSID has made ur.autholized diversions of waier from the Intake Channel ro the 
Ban~s Pumping Plant {former1y Jtaliar• Slough) during the most extreme drought in decades, 
when t."'tera was 'nsufficiant water supply available for BBIO'~ claimed \v-at~r right. BBfO WS$ 
aware that the State Water Beard had determined tha1 there was insufficient water supply 
avaifabie for BBJD's claimed water right These unauthorized diversions have reduced or 
threatened to reduce the amount of water available for downstream w-a.ter light holders duritlQ an 
.E$Jclreme drought emerg~ney, Moreover. BBiD's diversions Ukely reduced the water avaffabfe for 
lnstr13am resourc.-es and riparian habitat within the Delta dun~ an cxtrern,e dr~Jught emergency. 

BBIO received an economic advantage over other legitim~te water diverters in the area by 
fOregoing the costs~ of buyrng repfaet:-;1ment water during the violation period. During 2015, 
irrigation districts north of"the Delta hava paid at least $250 per acre-foot of replacement water. 
Thus, by megaily diverting 2,067 acre-fu$t of water" from June 'i3 through June 25, BBiD avoided 
purchased W'"dter costs of s1t least $516,750. 

The Division estirt•ates that its staff cost to Investigate the unauthorized diversion isaJues and 
develop the enforcemen~ documt;)nts to b3 $3,000. 

E~BiD i$ fmcwn to be S'9rving v~ter to Mountain House Community Se1vica District and to flOWer 
generation faci!ities that may be deemed c.ritica! enersw suppliers. 8810 and Mountain l·louse 
Community s~rvioe District tool\ co•rective actions to secure v1ater available via tAlntratt and 
transfer. Although these supplies were not provided du)ing th~ violatkm period ideniifieci abova, 
thay ar-e recognb.:ed afi progressive correction actions to ·piev~nt unauthorized dhJat'Siom;. Also 
taken Into consid~iation is the fact that SSiD h~s stopped -its div~rsions frorn June 26. · 

Having taken into consideration the factors described above, the A$slstant Deputy ~irector for 
VVat&r Rights recommends an .~CL tor the unauthori~ted diversion of water in the amount of 
$•i .~53,;!50:. The recormnended penalty is bas~~d on the circumsW.ooas t,~nown tQ this time. 
BBID•s continued diversions despite ladt of availability of \Jitatea· to serve its light during extreme 
ongoing drought conditions, and to prtwide a &irong disincentive for continued unautht'lriloo 
diversions by BSfD and any simllarty-situated parties. The Prosecution Team \:.iff consider 
;:~djustmant of ~e recornmer1ded pen&Uy if BBID provides evidence of the amounts of water 
pumped that lfvere for heslth and safety needs or critical power genenDtion. 

Should the matter go to hearing, the State vVater Board may consider e different liability based on 
the evidence received, lnelwiing additional staff c.~ts incurred, up to the maximum amount 
provided by law. U is astim~ted that if this this matter goes to hearii1g, additional staff costs 
incurred for th.c prcser.;utlon Gtaif would ba approximately $10,000. 
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42. BBID may (eqUCSt a hearing on this matter t:.s~cre the Stat& V4arer Board. Any such reqMest for 
hearing nmst be in writing and received or postmaike<i withJn 20 days of the draw this notice Js 
rec-eivGd. (California \t'Vater Code,§ 1055, subd. (b).) · 

43. tf BBID requests a hearing, BfliD \Viii have an opportunity to be heard and to contesi: the. 
sll~galions in this Cornpit.1int and the imposition of an .ACt. by the State VVater Board. If a hearing 
is requested, sepae~te notice setting the tirrte and ptacs for the h~aring will be maned not less 
ttwn 1 D days before ihe hearing date. 

44. If BB!O requests a hearing. ·the State Water Board wm oonsider 2t ihe het~t1ng whether to impD'se 
·U•e civil !ifJlbUity, and, if so, what.S,er to adjust the pnipoo'ad liab"lty within the amount authorized by 
statute. Based on the evidence recei~·ed ?,~t t~~ ~~aring, the State Wat~r. Bomm rnay taka-any 
afipropriate action in accordance.Ylfith see;tions 100, 275; and 1050 et seq. of the Galtiornf.a VVater 
Coc1e etnd it.s i®spon~ibiritie$ under the public trust doctrine. Any State \Nater Boaid order 
Imposing an ACL shall become ~nat and effective U()On issuranoe. 

45. li 8310 drJas not wish to r~uast a hearing, please remit a cashlere check or money order with!n 
20 dayf1, of the (]ate o:f ihis Cornr.•lf-fint 'f'or the arnount of the ACL set forti'• iiibcve to: 

Sta~s \/Vater Resources ControJ Board 
Division of \f\Jarer Rights 
Enfon;ement S~ctitln 
P.O. Bcx 2000 
Sa:crnmento~ CA 95812·<2000 

46. ~f BBfO does not requieSt ~ hear!ng and does noi: remit the ACL arnount. t'l~; State vVater Board 
may seek recovety o·( the ACl amount as authorized by \iVaterCode section 1055.4. 

STA1E WArER RESOURCES COiiiHOL BOARD 

Dated: JUt 2:'0 2ot5 
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August 27, 1986 

STATEMENT OF WILLIAM T. O'LEARY 
REGARDING BYRON-BETHANY IRRIGATION DISTRICT 1 S 

USE OF WATER IN JULY AND AUGUST OF 1977 

I am a civil engineer and an employee of CH2M HILL CALIFORNIA , 
INC. I am currently Chief. Engineer and Assis·tant Regional 
Manager of the firm's San Francisco Regional office. Prior 
to its merger with CH2M; I was an employee of Clair A. Hill 
& Associates from 1969 until 1971. 

Starting in 1962 the Byron-Bethany Irrigation Dist·z::ict (BBID) 
retained Clair A. Hill & Associates to serve as its District 
Engineer. For the next several years there~fter th~ District 
undertook a major improvement project, financed through the 
Small Reclamation Projects Act of 1956, and the firm provided 
engineering services for ·the design and construction of those 
improvements. I served as Project Manager and, as such, was 
responsible for the design of ·those facilities. 

During this same period the State was planning and designing 
various facilities as a part of the State Water Project, 
including the Tracy Pumping Plant for export of water to the 
sou·th.. Plans for this facility involved excavation of its 
intake channel between Old River and the new planto This 
channel severed the Main Canal of BBID, and the State Depart­
ment of Water Resources (DWR) planned to build a large di&~­
e ·ter pipe flume across the channel to replace the canal. 
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The District proposed to DWR that the State pay the District 
the estimated "cost for the pipe flume, and in lieu of the 
canal crossing of the channel, the District would construct two pump stations on the channel, one to pump water to the 
north and the ot.her, to the south. 'l'his would elimina·te the 
need for the proposed pipe flume and i·ts future cost of op­
eration and maintenance. The proposal was agreeable to the State and an agreement to that effect was drawn up and 
executed in 1964. I was a party to the negotiations for ·the 
agreement and participated in several meetings with the Dis­
trict Board, its attorney, and representatives of DWR in 
that regard. As a result of this agreement. the District 
planned to build the two pump stations on ·the Intake Channel instead of improving its existing main pumping plant on Old 
Riverg and those two pump stations were included in the Im­
provement Project. In order to mee·t its irrigation needs 
during the construction of the State Channel and design and 
construction of the two pump stations, the District con­
structed and operated a temporary "inverted siphon" pipeline system across the channel to serve the southern . half of the. 
District. 

Since comple·t:ton of the two pumping s"cations 6 the District 
has taken water from the channel in accordance wit~ its long standing .water right and the ·terms of its 1964 Agreement 
with the State~~ 

It was my understanding at that time that the peripheral 
canal would be constructed as a part ·of the State Water 
Project. and the \'later quality available to the District from the intake channel would not deteriorate. Given the present situation without the peripheral canal or some similar trans­
del~a facility, the quality of water in the channel is af­
fected by many factors occurring within and around the delta. Water released from the State's Oroville Dam may contribute 
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to water quality in the channel, along, with many other 
sources and many other factors, but the operation of the 
State;s pump station on the channel has a more immediate 
effect on both water quality and water levels within the 
channel. Under th.is condition, with State export water hav­
ing to be drawn through and around the many channels and 
island~ of the delta, the District is subject to damage as 
well as to benefit by the operation of the SWP. 

During the drought of 1976/1977 it is my opinion that water 
would have been available to the District without the opera­
tion of the SWP or any other major water supply projects, 
just as it had been available for the many years the District 
operated prior to construction of those projects~ The delta 
waters surrounding the District are subject to tidal action, 
so the Dis·trict' s supply, unlike ·tha"c of diverters on up­
stream rivers, is always available even in times of drought. 
In my opinion therefore the District did not benefit from 
and should not be obligated ·to pay for any s.L~2ntit;y. of water 
tha·t is claimed to have been provided by the Stat:e during 
July and August of 1977. 

The gualit~ of water in the channel may have been affected 
by operation of the SWP during that period. In fact, as 
indicated above, it could have been worsened as well as im­
proved. There are many, almost innumerable, factors upstream 
of the Districtis pump stations that will have an impact on 
quality in the channel, but there is only one significant 
fa.ctor downstre.am, and that is the State's Pumping Plant. 
During typical drough·c conditions with low inflolf>t to the 
delta. and marginal encroachment of saline wa·ter from the 
Bay~ operation of the s ·tate' s Pumping Plant can draw in sa­
line ~;ra·ter through 'the delta and into the channel~ It is 
significant ·to note rthat the Emergency Order of the SWRCB in 
June of 1977 used "Clifton Court Forebay and crracy Pumping 

-3-

BBID Exh. 336 



' ' I 

.., ' 

Plant", the inlet to the channel, as the quality control 
point for Delta Protection and maintenance of salinity levels 
elsewhere in the delta~ It is also significant that a 
!!!i.-n,!!!l~!!! level of quality (200 ppm chlorides) as well as a 
maximum ( 300 ppm chlorides) was established by· tha·t order. 
This serves to demonstrate the degree of con·trol the Sta·te 
can exercise over the quality of water in that channel, and 
its potential impact on BBID. 

State records indicate that the level of chlorides in th~ 
channel did not exceed 300 ppm during July and August of 
1977o During that period the District used that ~ater, as 
available, just as it has every other year, regardless of 
quality Q To my knowledge ·the District has never refrained 
from using delta water because of its quality, and I believe 
it would have used water during that period regardless of 
drought conditions and regardless of the unpact of the SWP. 
In my opinion the water available in ·the channel during tha·t 
period was of usable quali·ty for the crops of the District 
and it would have been usable quality without the SWP op­
erations. I cannot say with certainty whether the quality 
of water available ·to the District was improved or vJorsened 
by the various operations of the SWPa It is my opinion how­
ever that if it were improved 1 the small increment of bet- . 
terment would have had little or no effect on the crops of 
the District 1 and that no measurable benefit would be re­
ceived. 

I declare under penalty of perjury that the foregoinq is 
true and correct and that if I am called as a witness to 
tes·tify in this matter, I could and would personally, 
competen~ly and affirmatively testify as to ·the truth and 
accuracy of the matter~ stated herein. 
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Executed on August 27, 1986 and a.gain on the 3~d day ot 
septenibex: 1986, in Emeryville, County of Alame.da, s ·tate of 
California. 

--'iltL.··. ~--·-William TQ o·~~Y 
CH2M Hil.L CALI711\, INC. 

SFR9/215 
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A There was no water available under the 

priority date of the right based on water supply. 

That is independent of whether somebody else needed 

the water. There was no water under that priority 

date. 

Q I'm just trying to understand. The water that 

BBID took, is that water that senior water right holders 

were entitled to, that pre-1903 and riparian water right 

holders were entitled to? 

A There was simply no supply available under 

the priority date. 

Q Right. But BBID diverted water on June the 

13 13th. I'm asking you whose water, then, did BBID 

14 divert? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

I don't have that information for you today. 

So in preparing this Administrative Civil 

Liability Complaint, you didn't consider whose water 

that was? 

A We considered all of the right holders and 

their relative seniority in each watershed where we 

issued a water shortage notification. So we did 

consider whose water supply was affected based on 

priority date of right. 

Q So whose water supply was a£fected by BBID's 

diversions? Is it pre-1903 and riparian water right 

KATHRYN DAVIS & ASSOCIATES 916.567.4211 172 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

DEPOSITION OF KATHERINE MROWKA 

holders or someone else? 

A For BBID, because they have a 1914 priority, 

it could be anybody who is more senior to that 1914 

priority, not necessarily limited to 1903. 

Q Okay. So let me phrase it this way. BBID's 

seniority date is May the 18th I think the claim is 

May 18th. Does that ring a bell? I thought it was in 

here. 

So if we assume that BBID's claimed date of 

priority was May 18th, 1914, is the ACL based on the 

fact that BBID took water that was needed by those with 

a priority May of May 17th, 1914, and senior and 

riparians? 

A Yes. 

Q 

A 

Q 

Anybody else? 

No. 

Okay. Go to paragraph 25. Can you read that to 

18 yourself and let me know when you are done? 

19 A (Witness reading.) I'm done. 

20 Q And then I want you to read the last sentence in 

21 paragraph 27. 

22 A Okay. 

23 Q Why is the June 12th unavailability notice and 

24 the receipt of it important for the ACL? 

25 A Because we always like to document that 
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DEPOSITION OF JOHN O'HAGAN, VOLUME II 

1 approval of the temporary urgency change petition by 

2 Reclamation in the operation plan that was approved 

3 therein? 

4 MR. CARRIGAN: Calls for a legal conclusion. 

5 Speculation. Lacks foundation. 

6 Q BY MR. O'LAUGHLIN: If you know. 

7 A Again, we are -- the curtailment analysis was 

8 to protect senior rights and their priorities. That 

9 agreement is dealt probably with stored water. 

10 Q If I was to tell you that the a.greement only had 

11 a set release from June 1st to October 1st of 150 CSF 

12 per day, does that change your answer that you just 

13 gave? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. CARRIGAN: Incomplete hypothetical. Same 

objections. 

THE WITNESS: No, because there is upstream 

demands for waters that still would be subject to 

priority. 

Q BY MR. O'LAUGHLIN: Upstream of where? 

A The Bureau's projects. 

Q Did you direct your staff to do any QA/QC on 

people claiming pre-1914 water rights in the Delta? 

A We investigated compliance with the notices 

of curtailment, so we had staff out doing 

investigations all year. 
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9/26/12 

(Date) 

INTRODUCTION 

The State Water Resources Control Board (State Water Board) appeals the trial court's 

judgment that partially eliminated the Board's authority to issue cease and desist orders for 

unauthorized water diversions and awarded attorneys' fees under the private attorney general 

statute to a group of petitioners out to protect their commercial interests. The trial court erred 

because (1) the Legislature's decision to authorize the Board to enjoin illegal diversions 

necessarily allowed the Board to determine whether the diverter had the riparian and pre-1914 

water rights that it claimed and (2) the trial court's attorney fees award cannot be justified 

because, among other reasons, the anticipated costs of suit did not outweigh the fee claimants' 

private pecuniary interest in the action. The trial court's orders [*2] should be reversed. 

Since 1914, anyone wishing to divert water from a water body in California must acquire a water 

rights permit from the State Water Board. If a diverter acquired an appropriative right before 

· 1914 or holds a riparian right, she does not need a Board permit for the diversion. If a diversion 

is not authorized by one of these water rights, the Board may issue a cease and desist order 

against the unauthorized diversions. (Wat. Code, § 1831, subd. (d)(1 ).) 

In this case, following an investigation and hearing under Water Code section 1051 the State 

Water Board determined that Woods Irrigation Company's riparian and pre-1914 rights entitled 

it to divert no more than 77.7 cubic feet per second ( cfs) of water, and that Woods had diverted 

in excess of that amount. The Board issued a cease and desist order limiting diversions to 77.7 

cfs, thus prohibiting Woods from diverting water that rightfully should go to authorized diverters. 

Respondents (the Young Parties) are commercial farmers. They receive water through and are 

shareholders in Woods Irrigation Company. They filed a petition for writ of mandate and/or 

prohibition challenging the cease and desist order against Woods. [*3] The Young Parties 

claimed to hold riparian and pre-1914 rights, and argued that the State Water Board did not 
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have jurisdiction to issue the cease and desist order because it does not have authority to 

regulate riparian or pre-1914 rights. The trial court agreed and found that the Board had no 

jurisdiction. It ruled that a diverter's assertion that she holds a riparian or pre-1914 water right 

suffices to strip the Board of its authority to determine whether that right actually exists and to 

issue a cease and desist order if the right does not exist. 

The trial court erred. For many years, the State Water Board has possessed authority to 

investigate diversions and determine whether they are unauthorized, even when the diverter 

alleges a riparian or pre-1914 right. (Wat. Code,§ 1051; Meridian. Ltd. v. Citv and Countv of 

San Francisco (1939) 13 Ca/.2d 424.) In 2002 the Legislature expanded this authority and 

granted the Board authority to issue administrative cease and desist orders against unauthorized 

diversions. (Wat. Code, § 1831, subd. (d)(1 ).) Allowing unauthorized diverters to evade the 

Board's jurisdiction by asserting they are not subject to that jurisdiction [*4] contradicts case law 

and the Legislature's express intent authorizing the Board to administratively enjoin unauthorized 

diversions. 

Following judgment, the Young Petitioners moved for, and the trial court granted, attorneys' 

fees under the private attorney general statute. The fees award was an abuse of discretion. 

Among other reasons, the Young Parties failed to meet their burden of showing that their shared 

costs in bringing the case outweighed their considerable pecuniary interest in the litigation- a 

personal self-interest that was amply demonstrated by their claims of financial hardship. · 

The State Water Board requests that this Court reverse the trial court's judgment limiting the· 

Board's jurisdiction under Water Code section 1831 and awarding attorneys' fees. 

FACTUAL AND PROCEDURAL BACKGROUND 

I. ADMINISTRATIVE PROCEEDINGS 

Woods Irrigation Company (Woods) diverts water from Middle River in the Sacramento-San 

Joaquin River Delta and provides water, primarily for commercial agricultural purposes, to 



Page 5 of 34 
2012 CAApp. Ct. Briefs LEXIS 3929, *4 

customers on Middle Roberts Island, which is located just west of Stockton. (CT1 :28.) 1 

Following an investigation of Woods' diversions suggesting that Woods may [*5] be making 

unauthorized diversions, the State Water Board issued a notice of proposed cease and desist 

order to Woods. (CT1 :29.) Upon Woods' request for a hearing underWater Code section 1835, 

the Board held a hearing over six days in June and July of 2010. (CT1 :29-30.) At the 

administrative hearing, Woods provided evidence supporting riparian or pre-1914 water rights 

to divert no more than 77.7 cfs. (CT1 :84.) The evidence showed this was the extent of all 

Woods' contractual delivery obligations to its customers. (CT1 :51.) 

The Young Parties sought to intervene in the proceedings after the date to do so had passed. 

(CT1: 153.) The Board denied intervention because of the untimeliness of the request. (Ibid.) At 

the hearing's conclusion, the Board issued a cease and desist order against Woods [*6] that 

limited Woods' diversions to the 77.7 cfs that Woods established a right to divert and that was 

its full obligation to its customers. 2 (CT1 :24-86 [State Water Board Order WR-2011-2005].) The 

Board's order protected Woods' customers by including provisions that allowed Woods to seek 

a diversion rate increase "based on additional evidence regarding the water rights of landowners 

not addressed in this order" and allowing Woods to deliver water to users or water right holders 

if they provide satisfactory information demonstrating "an additional basis of right for deliveries 

of water." (CT1 :85.) 

II. TRIAL COURT PROCEEDINGS 

The Young Parties 3 are customers of, and shareholders in, Woods. Woods diverts water from 

Middle River and delivers it to the Young Parties, among others. The Young Parties or their 

lessees use the water across hundreds of acres of commercial agricultural [*7] land. 

(CT2:343:9-15; CT2:358:8-13; CT2:364:14-16; CT2:392:6-10.) Following issuance ofthe State 

1 Citations to the Clerk's Transcript are in the format CT[volume]:[page]:[line (where applicable)]. Citations to the Supplemental 
Clerk's Transcript (Supp. CT) and Reporter's Transcript (RT) follow the same format. 
2 For reference, a rate of 77.7 cubic feet per second would fill an Olympic size swimming pool in just under twenty minutes. 
3 Dianne E. Young, Ronald and Janet Del Carlo, RDC Farms, Inc., Eddie Vierra Farms, LLC, and Warren P. Schmidt, Trustee 
of the Schmidt Family Recoverable Trust. 
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Water Board cease and desist order against Woods, the Young Parties filed their Ex Parte 

Application for Alternative Writ of Administrative Mandamus and/or Prohibition. (CT2:329 et 

seq.) Their petition made two claims. First, the Young Parties alleged that their due process 

rights were violated because the Board did not grant their late request to join and participate as 

parties in the Board proceedings. Second, the Young Parties -who claim to hold riparian and 

pre-1914 rights- alleged that the Board did not have jurisdiction to issue a cease and desist 

order against Woods or the Young Parties on the theory that the Board does not have 

jurisdiction to regulate riparian or pre-1914 rights under its cease and desist authority in Water 

Code section 1831. The Young Parties contended that instead of issuing an order itself, the 

State Water Board must seek a cease and desist order from the court when the diverter claims 

to hold a riparian or pre-1914 right. (CT2:427.) 

[*8] 

After an ex parte hearing, the trial court issued an alternative writ and set the hearing on the 

order to show cause for 29 days later (April 8, 2011) over the Board's objection that this would 

preclude preparation of the administrative record and a full briefing schedule. The Young 

Parties argued that the abbreviated hearing schedule was necessary because, without relief, 

they faced imminent financial disaster. (CT2:331 :4-5 [ex parte relief appropriate because of 

irreparable harm].) 

After briefing, the trial court conducted the hearing on the order to show cause on Friday, April 

8, 2011. (RT: 1-64.) On the following Monday, the court issued an order granting the Young 

Parties' petition based on their due process claim and declaring the Board's cease and desist 

order against Woods void. (CT3:861-869 [April 11 ruling].) With regard to the jurisdictional 

claim, it stated: 

[T]he State may certainly exercise its statutory authority to "investigate whether illegal 

diversions and other violations of water right permit and license conditions are occurring in 

the Bay-Delta watershed" (quoting from Water Resources Control Board form letter, dated 

February 18, 2009; Cal. Canst. [*9] , art. X, § 2; Water Code §§ 100, 275; Respondents' 
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Opposition Brief, 3:23-25) and, after fair notice and a fair hearing, take appropriate action.· 

However, State agencies must proceed in the manner required by law. 

(CT3:866:6-12.) 

The Young Parties submitted a proposed statement of decision, writ, and judgment to the trial 

court on April 13, 2011. On April 22, the State Water Board filed timely objections to the 

proposed statement of decision. (CT3:870; see Cal. Rules of Court, rule 3.1590.) That same 

day, the court issued the final judgment, writ of mandamus and/or prohibition, and statement of 

decision prepared by the Young Parties. (CT4:940-955.) The writ commanded that the State 

Water Board set aside the cease and desist order, and that it file a return within ten days 

showing compliance. 

After the parties jointly requested that the court clarify its ruling on the jurisdictional cause of 

action (CT4:916), the trial court issued a second statement of decision (CT4:1015) and an 

"amended" final judgment and writ of mandamus incorporating the second statement of 

decision. (CT4:1011.) The amended writ commanded the same action as the first writ. 

(CT4:1030.) The second statement r101 of decision retained the earlier quoted language 

stating that the State may exercise its statutory authority to investigate and take appropriate 

action. (CT4:1018.) However, the trial court went on to address the jurisdictional cause of 

action: 

The Court•s tentative ruling was intended to reach the issues raised in Petitioners' second 

cause of action. 

The issue presented in the second c,ause of action was not the State Board's power to 

investigate. Rather, as Petitioners contend, the issue was whether the State Board exceeded 

its jurisdiction. The Court finds in Petitioners• favor - i.e., that the State Board lacked 

jurisdiction to determine the extent of riparian and pre-1914 appropriative water rights 

through the use of its limited cease and desist order authority pursuant to Water Code § 

1 [8]31. 
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(CT4:1021 :16-24.) That is the trial court's entire explanation of its jurisdictional ruling. (Ibid.) 

The Young Parties filed notice of entry of judgment on May 4, 2011, and notice of entry of the 

amended judgment on June 23, 2011. (CT4:936, 1007.) They filed a motion for attorneys' fees 

on July 8, 2011. (Supp. CT: 16.) After briefing and a hearing (RT:65-84), r111 the trial court 

issued a minute order granting the attorneys' fees request. (Supp. CT: 214-216.) On October 28 

the trial court adopted and issued the Young Parties' proposed order granting fees. (Supp. 

CT:217, 225.) 

The State Water Board timely appealed both the judgment and the amended judgment. 

(CT4:1039-1043, 1045-1049.) Real Party in Interest San Luis & Delta-Mendota Water Authority 

also appealed the judgment. 4 (CT4:1 055-1 058.) The State Water Board filed a timely notice of 

appeal of the fees orders. (Supp. CT:230-234.) 

Ill. LATER ADMINISTRATIVE PROCEEDINGS 

After judgment in the trial court, the State Water Board adopted State Water Board Order 

WR-2012-0012 on August 7, 2012. (Request for Judicial Notice, filed concurrently herewith, 

2012, Exh. A [Order WR-2012-0012]. [*12] ) The Board's reconsideration order reopens the 

State Water Board hearing on Woods' diversions, permitting the Young Parties to submit 

evidence and cross examine witnesses. (Ibid.) The Board's order moots the due process issue 

in this case, so the Board is not appealing the due process portion of the judgment. (Keefer v. 

Keefer (1939) 31 Cai.App.2d 335. 337.) The parties have stipulated that the reopened hearing 

will be stayed pending resolution of this appeal. 

4 San Luis & Delta-Mendota Water Authority consists of public agency water users in the Sacramento-San Joaquin Delta. 
They participated as interested parties in the administrative and trial court proceedings leading to this appeal. 
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LEGAL BACKGROUND 

!. TYPES OF \'VATER RiGHTS 

California law recognizes two principal types of rights to the use of surface water: riparian rights 

and appropriative rights. 5 

A. Riparian Rights. These rights generally attach to the smallest parcel of real property 

contiguous to a watercourse held under [*13] one title in the chain of title leading to the present 

owner. (Pleasant Va!fev Canal Co. v. Borror ('!998) 6'1 Ca!.App.4th 742. 774-775.} A riparian 

right is limited to the natural flow of the watercourse (id. at p. 118), and to reasonable and 

beneficial use on the riparian parcel. (Lux v. Haggin (1886) 69 Cal. 255. 390: Cal. Const., art. X, 

§ 2.) 

B. Appropriative Rights. Diverters acquire appropriative rights by diverting water and applying 

it to beneficial use. The maxim "first in time, first in right" governs the relative priority of 

appropriative rights, and the rights of senior appropriators are served completely before those 

of junior appropriators. (Citv of Pasadena v. Citv ot Alhambra (1949i 33 Ca/.2d 908. 926.) 

Appropriators may develop rights regardless of land ownership or location of use on the land, 

use the water outside of the watershed, and lose their rights through non-use. (!Vfil!er v. Bav 

Cities ll\later Co. (1910) 157 Cal. 256:Smith v. Hawkins (1898) ·120 Cal. 86. 88:Crandeil v. 

lll/oods (1857) 8 Cal. 136. 142: Wat. Code, § 1241.) An appropriative right is defined [*14] by 

priority date, quantity of water, season of use, point of diversion, place of use, and purpose of 

use. (Hutchins (1956) The California Law of Water Rights, pp. 130-150 [attached hereto as 

Attachment 1].) 

Prior to December 19, 1914, the effective date of the Water Commission Act, diligent 

appropriation and application of the water to beneficial use alone sufficed to establish the right. 

These appropriative rights established before the Water Commission Act are known as 

"pre-1914 rights." Since 1914 the exclusive means to obtain an appropriative water right is by 

5 There are also a limited number of pueblo rights and federally reserved water rights in the state. (Lux v. Haggin (1886) 69 
Cal. 255. 384-409.) These types of rights are not at issue in this case. 
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obtaining a water right permit from the State Water Board (or its predecessor agency) under 

division 2 (commencing with section 1000) of the Water Code. (Wat. Code,§ 1225; Pleasant 

Va!lev Canal Go .. supra. 61 Cai.App. 4th at p. 777.) Division 2 establishes a comprehensive 

scheme to regulate and permit all water not appropriated before 1914; it is designed to ensure 

that water rights are exercised in an orderly fashion, and that the State's water resources are 

put to beneficial use to the fullest extent possible. (People v. Shirokow (1980) 26 Ca/.3d 301. 

308-309.) 

In addition to its permitting [*15] authority, the State Water Board has responsibilities that cover 

all water rights. These include the prevention of the waste or unreasonable use of water, the 

protection of in-stream beneficial uses, and the protection of the public interest. (Cal. Canst., 

art. X, § 2; Wat. Code, §§ 100, 275, 1831, subd. (d)(3).) The public trust doctrine also imposes 

upon the State Water Board the duty to protect public trust interests - including interests in 

commerce, fisheries, recreation, and ecology. (National Audubon Societv v: Superior Court 

{1983) 33 Ca!.3d 419: see generally In re Water of Hallett Creek Stream Svstem (1988) 44 

Cal. 3d 448. 472 fn. 16 [State Water Board has jurisdiction to conduct administrative proceedings 

to apply public trust and reasonable use doctrines to riparian right holders]; Imperial Irrigation 

Dist. v. State ll\lat. Resources Control Bd. (1990} 225 Cai.App.3d 548. 557-561 [State Water 

Board has jurisdiction to conduct administrative proceedings to apply reasonable use 

requirements to holder of pre-1914 right].) 

STANDARD OF REVIEW 

Matters presenting pure questions of law, such as the jurisdictional claim [*16] here, are subject 

to the appellate court's de novo review. (Ghirardo v. Antonioli (1994) 8 Cal.4th 791. 

799:Topanga & Victory Partners. LLP v. Toghia (2002) 103 Cai.App.4th 775. 780-78'1.) 

Moreover, in a section 1094.5 mandamus proceeding the appellate court gives no deference to 

the trial court's ruling or the reasons for its ruling, but instead decides the matter anew. (Bostean 

v. Los Angeles Unified School Dist. (1998) 63 Cal. App. 4th 95. 107.) Appellate courts 

independently determine the proper interpretation of a statute; they are not bound by evidence 
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on the question presented in the trial court or the trial court•s interpretation. (People ex. F?el. 

Lockver v. Sharnrock Foods Co. (2000) 24 Cal.4th 415. 432:/n re Clarissa !-!. (2003) 105 

C!:ll !' . 4th "7' ?Q .~ 25 } 6 
Cti.App. ·' ' - I I ' •I 

[*17] 

Although the scope of an agency•s jurisdiction is ultimately a legal question for the appellate 

court, the court may take into account the agency•s interpretation of the statutes it is charged to 

administer. (PG&E Corp. v. Public Utilities Comm. (2004) 1'18 Cai.App.4th 1174. 1195.) The 

agency•s interpretation is not controlling but is accorded weight commensurate with the 

thoroughness, validity, and consistency of the agency's reasoning. (Ibid.) The agency•s 

interpretation is one "among -several tools available to the court" in determining the meaning 

and legal effect of a statute. (Ibid; Yamaha Corp. of America v. State Bd. of Equalization f1998J 

19 Cal. 4th 1. 7.) 

With regard to the attorneys• fees award, a trial court order awarding fees is reviewed for abuse 

of discretion. ( Countv of Colusa v. Cal. Wildlife Con sen.'. Bd {2006) 145 Cal. App. 4th 637. 648. J 

"On appeal, we must pay particular attention to the trial court•s stated reasons in denying or 

awarding fees and [see] whether it applied the proper standards of law in reaching its decision. 

[citations]" (Ibid., internal quotations marks omitted.} "Discretion may [*18] not be exercised 

whimsically and, accordingly, reversal is appropriate where no reasonable basis for the action 

is shown. [citation]" (Cal. Licensed Foresters Assn. v. State Bd. of Forestry (1994) 30 Cal. App. 

4th 562. 569. internal quotation marks omitted.) 

ARGUMENT 

6 The trial court itself approached this case as a purely legal matter, for which no administrative record was even permitted. 
(CT2:416: 19-22 [Young Parties argue no need for administrative record because case involves purely legal questions].) To the 
extent that the trial court made any findings that were not purely legal, those findings would be reversible error because the 
court precluded preparation of an administrative record and had no facts before it. (See Code Civ. Proc., § 1094.5, subd. (c); 
Elizabeth D. v. Zoiin (1993) 21 Cai.Apo.4th 347. 354.) The trial court in any event does not make factual findings in a section 
1094.5 mandamus action but looks only to whether the agency exceeded its jurisdiction, whether there was a fair trial, and 
whether the agency abused its discretion. (Code Civ. Proc, § 1094.5, subd. (b).) 
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I. THE STATE WATER BOARD HAS JURISDICTION TO iSSUE A CEASE AND DESIST 

ORDER WHEN IT DETERMINES A DIVERSION Is UNAUTHORIZED, EVEN IF THE 

DIVERTER CLAiMS THAT THE DIVERSION IS UNDER A R!PARIAN OR PRE-1914 RIGHT. 

The trial court found that the State Water Board does not have jurisdiction to issue an 

administrative cease and desist order under Water Code section 1831 against a diverter 

ciaiming to hold a riparian or pre-1914 water right. The trial court erred because, as 100 years 

of history will demonstrate, the Board·s jurisdiction extends to enforcement authority over all 

unauthorized diversions or use of water, including diversions by those claiming to hold riparian 

and pre-1914 water rights. Any other interpretation would allow an illegal diverter to escape the 

Board·s authority by just asserting a riparian or pre-1914 water right. 

A. The State Water Board's Enforcement History [*19] Demonstrates That The Legislature 

Has Authorized The Board to Determine If Diversions Are Made under A Valid Right, 

Including A Riparian or Pre-1914 Right. 

Over the past 1 00 years, the Legislature has expanded the State Water Board•s enforcement 

authority under division 2 against unauthorized diversion or use of water. Initially, the Board 

could only exercise its enforcement powers by filing a complaint or petition against the 

unauthorized diverter in a trial court. Today, if the Board ascertains that a diverter does not hold 

a valid riparian or pre-1914 right, or is diverting in violation of its permit, the Board can issue an 

administrative civil liability, a cease and desist order, or both, against that unauthorized diverter. 

A short history lesson explains the serious error in the trial court•s ruling. 

The Water Commission Act became effective in 1914 (Stats. 1913, ch. 586) and was later 

codified in division 2 of the Water Code. Section 11 of the Water Commission Act, later 

amended and codified as Water Code sections 1201 and 1202, described the water over which 

the State Water Board acquired permitting authority as all water not otherwise properly diverted 

or used under a [*20] non-statutory (riparian or pre-1914) right. 7 

7 Water Code section 1201 provides: 



Page 13 of 34 
2012 CAApp. Ct. Briefs LEXIS 3929, *20 

Section 10 of the Water Commission Act, codified as Water Code section 1051, granted the 

State Water Board power to investigate waters of the State, take testimony regarding water 

rights, and ascertain whether water had been appropriated under the laws of State. (Stats. 

1913, ch. 586, § 10.) 

Section 38 of the Water Commission Act, codified as Water Code section 1052, stated: 

The diversion [*21] or use of water subject to the provisions of this division other than as 

authorized in this division is a trespass, and the [State Water Board 8
] may institute in the 

trial court in and for any county wherein such diversion or use is attempted appropriate 

action to have such trespass enjoined. 

(Stats. 1913, ch. 586, § 38.) 

Thus, when the statute now codified as Water Code section 1052 was first enacted, the State 

Water Board had to seek judicial recourse to enjoin unauthorized diversions of water. The 

Board's threshold power under Water Code section 1051 to investigate unauthorized diversions 

and to seek judicial recourse under section 1052, however, included investigations into whether 

a diverter who claimed to hold a riparian or pre-1914 right actually had [*22] such a right. (Ibid.) 

The Supreme Court confirmed this principle over 70 years ago in Meridian. Ltd. v. Citv and 

Countv of San Francisco (1939) 13 Ca/.2d 424 (Meridian). 

The Meridian case involved diversions by the City of San Francisco in excess of its pre-1914 

rights for the Hetch Hetchy project. The California Supreme Court affirmed that the State Water 

Board 

Water declared public and subject to appropriation All water flowing in any natural channel, excepting so far as it 
has been or is being applied to useful and beneficial purposes upon, or in so far as it is or may be reasonably 
needed for useful and beneficial purposes upon lands riparian thereto, or otherwise appropriated, is hereby 
declared to be public water of the State and subject to appropriation in accordance with the provisions ofthis code. 

(See also Wat. Code,§ 1202 [describing unappropriated water].) 

8 The agency responsible for water right administration in California has changed several times over the past 100 years. For 
ease of reading, we refer to the State Water Board and its predecessor agencies simply as the State Water Board. 
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has the power under section 10 [of the Water Commission Act, later codified as Water Code 

section 1051 ,] to investigate all streams of the state for the purpose of ascertaining whether 

the use of water therein is in conformity with the water appropriation laws of the state. And 

the power extends to the use of water made under appropriations or attempted 

appropriations acquired or asserted prior to [1914]. 

(lvieridian. supra. 13 Ca/.2d at p. 450.) Thus, as things stood following Meridian, the Board 

could investigate unauthorized diversions of any kind, even those claimed under riparian or 

pre-1914. The Board's enforcement remedy was limited to filing judicial actions, but that was 

true for unauthorized diversions based on post-1914 water rights as well as riparian [*23] and 

pre-1914 rights. 

Beginning in 1980, the Legislature began creating ways to expand the State Water Board's 

enforcement authority. That was the year that the Legislature enacted Water Code section 1831 

within division 2. Section 1831 authorized the Board to issue a "preliminary" cease and desist 

order against "any person holding a permit or license to appropriate water" who was "violating 

any term or condition of the permit or license." (Former Wat. Code, § 1831, added by Stats. 

1980, ch. 933, § 13.) This allowed the Board to enforce the terms of permits or licenses through 

its own administrative action. 

In 1987, the Legislature amended Water Code section 1 052 to again expand the State Water 

Board's administrative enforcement powers .. (Former Wat. Code, § 1 052, amended by Stats. 

1987, ch. 756, § 1.) The amendments authorized the Board to petition the trial court to impose 

civil liability of up to$ 500 per day for diverting water "other than as authorized" in division 2 of 

the Water Code. (/d., subds. (a), (d).) The Legislature also granted the Board the authority to 

impose civil liability administratively, though only in years declared critically dry by the 

Department of [*24] Water Resources. (/d., subds.(a), (b).) In 1991, the Legislature removed 

the "critically dry" requirement, allowing the Board to impose administrative civil liability in 

response to any unauthorized diversion or use of water. (Former Wat. Code, § 1052, amended 

by Stats. 1991, ch. 1098, § 1 (AB 2017), subds. (a), (b).) 
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In 2002, the Legislature amended Water Code section 1831, and again expanded the Board's 

enforcement powers by authorizing the Board to issue administrative cease and desist orders 

against any unauthorized diversions. (Stats. 2002, ch. 652, § 6 (AB 2267).) Since 2002, section 

1831 has stated: 

(a) When the board determines that any person is violating, or threatening to violate, any 

requirement described in subdivision (d), the board may issue an order to that person to 

cease and desist from that violation~ 

* * * 

(d) The board may issue a cease and desist order in response to a violation or threatened 

violation of any of the following: 

(1) The prohibition set forth in Section 1052 against the unauthorized diversion or use of 

water subject to this division. 

(2) Any term or condition of a p~rmit, license, certification, [*25] or registration issued under 

this division. 

(3) Any decision or order of the board issued under this part, Section 275, or Article 7 

(commencing with Section 13550) of Chapter 7 of Division 7, in which decision or order 

the person to whom the cease and desist order will be issued, or a predecessor in interest 

to that person, was named as a party directly affected by the decision or order. 

(Wat. Code, § 1831, subds. (a), (d).) 

Section 1831 is the culmination of the Legislature's expansion of the Board's cease and desist 

authority over unauthorized diversions, including those claimed under riparian or pre-1914 

rights. The California Supreme Court in Meridian recognized the Board's power to investigate 

diversions (including those exercised under a pre-1914 right) and to seek judicial enforcement 

if the diversion was unauthorized. (Meridian. supra. 13 Ca/.2d at p. 450.) The underlying 

principle in Meridian has never changed, but the Legislature has continually expanded the 
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Board•s power to remedy unauthorized diversions leading to the creation of its administrative 

cease and desist power in section 1831, subdivision (d)(1). 

The State Water [*26] Board therefore was authorized to issue a cease and desist order against 

Woods· unauthorized diversions, even if Woods claimed those diversions were under a riparian 

or pre-1914 water right. 

B. Public Policy and Case Law Support the Conclusion That \'Vater Code Section 1831, 

subdivision (d)(1) Authorizes the State Water Board to Issue an Administrative Cease 

And Desist Order Against Unauthorized Diversions, Including Those Under a Claim of 

Riparian or Pre-1914 Rights. 

1. The Water Code authorizes the State Water Board, not the diverter, to determine 

whether the Board has jurisdiction over unauthorized diversions. 

Adiverter cannot legally divert water absent a water right. (Wat. Code,§ 1052, subd. (a).) The 

Legislature has directed the State Water Board to take .. vigorous action .. to prevent the unlawful 

diversion of water. (Wat. Code, § 1825.) The Board•s administrative action in this case ·is an 

unexceptional exercise of its authority to prevent unauthorized diversions under Water Code 

section 1831, subdivision (d)(1 ). 

Under the trial court•s ruling, a diverter can put herself beyond the jurisdiction of the State Water 

Board•s administrative cease and desist power by [*27] simply asserting that she has a riparian 

or pre-1914 appropriative right. The Young Parties, for example, are claiming rights to divert 

under riparian and pre-1914 rights, yet argue they have no obligation to demonstrate that their 

rights are legitimate. 9 The trial court•s ruling, if upheld, would drastically undermine the 

administrative cease and desist authority that the Legislature granted to the Board in Water 

9 The Young Parties assert they hold property in the form of "claimed riparian and pre-1914 appropriative rights." 
(CT2:392:11-12; CT2:364:17-19; CT2:358:14-16; CT2:343:11-13.) They also claim indeterminate "other rights." (CT2:400, 
407; CT2:383; CT2:350, 352.) They do not state what portion of the alleged rights are riparian, appropriative, or "other." They 
do not make any claim as to the size of the rights, whether in terms of volume, rate, or otherwise. Young makes no attempt to 
quantify her rights by season or month. Some of the Young Parties claim a priority date of"approximately 1909." (CT2:392: 18-19; 
CT1:264:24-25; CT2:358:23-24; CT2:343:19-20.) Elsewhere, three claim a priority date generally of the" 1800s" or "late 
1800's." (CT2:400; CT2:383; CT2:350.) Nowhere have the Young Parties claimed any specific volume of water, season of 
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Code section 1831. Much as the Young Parties did in this case, any unlawful diverter would 

need only make an unsupported claim that she holds a riparian or pre-1914 right to avoid an 

administrative cease and desist hearing. The trial court•s ruling would not only undermine the 

Legislative · intent to strengthen the Board·s administrative enforcement powers, but would 

overburden the courts with complicated and lengthy water right determiniations and would also 

encourage fraudulent claims to riparian and pre-1914 rights. 

[*28] 

The United States Supreme Court rejected a similar argument that an entity can avoid an 

agency•s jurisdiction by claiming to be exempt from the agency's jurisdiction. In 'vVeinberaer v. 

Hvnson. LVestcoit' and Dunning. Inc. ('I 973) 412 U.S. 609. a drug manufacturer claimed that a 

certain drug was not a .. new drug .. subject to regulation by the Food and Drug Administration 

(FDA) under the Federal Food, Drug, and Cosmetic Act (21 U.'S.C. ~§ 301 et seq.). (/d .. atop. 

623-627.) The manufacturer further contended that the FDA lacked jurisdiction to determine the 

validity of the manufacturer•s claimed immunity from regulation. (Ibid.) The Supreme Court 

rejected the manufacturer•s contention, holding: 

It is clear to us that FDA has power to determine whether particular drugs require an 

approved NDA [new drug application] in order to be sold to the public. FDA is indeed the 

administrative agency selected by Congress to administer the Act, and it cannot administer 

the Act intelligently and rationally unless it has authority to determine what drugs are •new 

drugs• ... and whether they are exempt from the efficacy requirements . [*29] ... 

(/d. at p. 624.) Likewise, the State Water Board cannot administer the water right permit system 

effectively, or carry out its statutory mandate to prevent the unlawful diversion of water, unless 

it has authority to decide the validity of a diverter•s claim to be exempt from the permitting 

system. In many cases that will entail evaluating the validity of a diverter•s riparian or pre-1914 

appropriative claim of right. 

diversion, or priority date. The Young Parties' assertion that they hold water rights lacks a description of the basic characteristics 
inherent to a water right. 
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This Court's holding in Phelps v. State Water Hesources Control Board (2007) 15? Cai.Aop.4th 

89 (Phelps) lends further support to the conclusion that the State Water Board has authority to 

take enforcement action against a diverter who claims to hold a riparian or pre-1914 

appropriative right if the Board determines that the claim is invalid. The Phelps case involved an 

administrative enforcement proceeding similar to the one in this case. In Phelps, the Board 

concluded that certain individuals had diverted and used water without authorization and 

issued an order imposing administrative civil liability against them. In reaching the conclusion 

that the individuals had diverted water illegally, the State Water [*30] Board addressed the 

individuals' claimed riparian and pre-1914 appropriative rights, and concluded that their 

diversion and use of this water was not authorized by valid riparian or pre-1914 appropriative 

rights. (/d. at p. 113.) On appeal, this Court upheld the Board's conclusions regarding the 

individuals' riparian and pre-1914 appropriative claims. (!d .. at pp. 116-119.) Although the 

Board's authority to decide the validity of these claims was not challenged in Phelps, the 

conclusion that the State Water Board did not exceed its authority by addressing the riparian 

and pre-1914 claims and taking administrative enforcement action is implicit in the Court's 

holding. (See also North Gualala Water Co. v. State Vlater Resources Control Board (2006) 

139 Cai.App.4th 1577. 1589 [State Water Board's interpretation of statutory definition of 

groundwater within its regulatory authority entitled to judicial deference].) 

The State Water Board's authority to determine its jurisdiction extends to finding that a diverter 

has demonstrated a valid right to only a portion of the diversion. In thiscase, for example, where 

a diverter has demonstrated [*31] a riparian or pre-1914 right to 77.7 cfs of water, but is 

diverting 90 cfs, the Board has jurisdiction to issue a cease and desist order limiting the diverter 

to a diversion rate of 77.7 cfs. Similarly, a pre-1914 right to divert in May through August would 

not immunize a diverter from Board regulation of unauthorized diversions in January. Nor would 

a riparian right on parcel A immunize a diverter from Board regulation of unauthorized 

diversions on parcel B. In all these cases, to exercise its division 2 regulatory powers over the 

unauthorized diversions, the Board must be able to make a determination as to the scope of the 
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valid right, "regardless of the basis under which the right is held." (California Fann Bureau 

Federation v. State VVater Resources Controi Bd. (2011 )51 Cal. 4th 42'1. 429.) 

The trial court's decision was incorrect and should be reversed. The State Water Board has 

authority to ascertain whether a diversion or use of surface water is authorized. If the diversion 

is not authorized, the Board can issue a cease and desist order. The diverter can then challenge 

the order, with the benefit of a full administrative record, before the trial court. (Code Civ. [*32] 

Proc, § 1 094.5.) But the diverter cannot escape the Board's authority to prevent unauthorized 

diversions simply by claiming that it holds a riparian or pre-1914 right. 

2. Water Code section 1831, subdivis~on (e) does not prevent the State Water Board from 

issuing a cease and desist order against an unauthorized diverter simply because she 

claims to hold a riparian or pre-1914 right. 

As part of the 2002 amendments to Water Code section 1-831, the Legislature added subdivision 

(e), which specifies: "This article shall not authorize the board to regulate in any manner the 

diversion or use of water not otherwise subject to regulation of the board under this part." This 

subdivision should not be construed, as the Young Parties argued below, to deny the State 

Water Board jurisdiction to issue cease and desist orders any time the diverter claims her 

diversion is not subject to regulation. 

Unappropriated water is subject to regulation of the State Water Board under part 2 of division 

2 of the Water Code. (Wat. Code,§§ 1201, 1202; see id., § 1052, subd. (a).) Diversions of 

unappropriated water therefore fall within the Board's cease and desist jurisdiction. (Ibid.; Wat. 

Code, [*33] § 1831.) 

Unappropriated water includes: 

Water that has never been appropriated. (Wat. Code,§ 1202, subd. (a).) 

Water subject to a pre-1914 right, but which was not perfected by putt.ing the water to 

beneficial use with due diligence. (/d., subd. (b).) 
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Water for which a right had been perfected by putting the water to use under a pre-1914 

right, but where the use later ceased. (Ibid.; see also id. § 1240 [appropriative rights are 

lost for non-use]; Erickson v: Queen Vaiiev Ranch Co. ('1971) 2;? Gai.App.3d 578. 582 

[forfeiture applies to both pre-1914 and statutory appropriations.]) 

Under this definition of unappropriated water, only the water claimed under a pre-1914 right that 

exceeds the actual right constitutes unappropriated water subject to the State Water Board's 

regulation. If the Board finds that the water is validly claimed under a riparian or pre-1914 right, 

the State Water Board does not have cease and desist authority under Water Code section 

1831, subdivision (d)( 1) over that water. But if the Board finds that the water is not validly 

claimed, the water is unappropriated water subject to the Board's authority under [*34] 

subdivision (d)(1 ). 

Thus, issuing a cease and desist order to enjoin unauthorized diversions does not violate 

section 1831, subdivision (e) because subdivision (e) does not prohibit the State Water Board 

from exercising its authority in subdivision (d)(1) over unauthorized diversions. (See California 

Farm Bureau Federation v. State VVater Resources Control Bd .. supra. 51 Ca/.4th at p. 429 

[State Water Board "has no permitting or licensing authority over riparian or pueblo rights, or 

over appropriative rights acquired before 1914. The [Board] does have authority to prevent 

illegal diversions and to prevent waste or unreasonable use of water, regardless of the basis 

under which the right is held. ([Water Code,]§ 275.)"], footnotes omitted.) 

The Young Parties argued below that section 1831, subdivision (e) should be broadly construed 

because otherwise its language would be surplusage. But subdivision (e) is not surplusage. For 

example, although section 1831, subdivision (d)(1) allows the Board to determine whether a 

diversion is authorized under a riparian or pre-1914 right, it does not allow the Board to diminish 

or reduce a valid riparian or pre-1914 right, [*35] or require a permit to exercise that right. 

The language in section 1831, subdivision (e) was necessary because of contemporary 

concerns at the time it was passed. When the Legislature added subdivision (e) in 2002 as part 
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of the bill expanding the State Water Board's cease and desist powers over unauthorized 

diversions (Stats. 2002, ch. 652), there was a substantial controversy about whether the State 

Water Board might seek to expand its authority over groundwater. (See Sandino, California's 

Groundwater Management Since the Governor's Commission Review: The Consolidation of 

Local Control(2005) 36 McGeorae L. Rev. 471. 475 fn. 42J In this context, subdivision (e) 

provides reassurance that the bill expanding the Board's cease and desist powers would not be 

interpreted to expand the water right permitting program to percolating groundwater or othe'r 

rights not then subject to the program. 

Thus, Water Code section 1831, subdivision (e) does not prevent the State Water Board from 

issuing a cease and desist order when it determines that a claimed riparian or pre-1914 right is 

invalid. 

C. The Temescal Case Demonstrates That The State Water Board Has Jurisdiction to 

Determine Whether A Diversion is Unauthorized And Therefore Subject to A Cease And 

Desist Order. 

The Young Parties argued below that the State Water Board's authority over an unauthorized 

diversion is dependent on a prior judicial determination to the same effect (i.e. a court ruling that 

the diversion is unauthorized). That argument was rejected by the California Supreme Court in 

Temescal V\later Co. v. Department of Public VI/arks (1955) 44 Cal.2d 90 (Temescal). 

In Temescal a mutual water company challenged the issuance of a water right permit, claiming 

that it had a pre-1914 appropriative right and that, taking into account the water needed for 

vested riparian and appropriative rights, there was no unappropriated water. (/d. at pp. 93-94. J 

The company claimed that the availability of unappropriated water was a jurisdictional issue 

that must be determined in an independent judicial proceeding. (/d. at p. 1 03.i The court 

rejected this argument, noting that "an independent judicial proceeding to determine the 

availability of unappropriated water ... would deprive the administrative proceeding of all of its 

proper functions. [*37] "(/d. at po. 105-106: see U.S. v. Superior Court (1941) 19 Cal.2d 189< 

195 ["it lies within the power of the administrative agency to determine in the first instance, and 
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before judicial relief may be obtained, whether a given controversy falls within the statutory 

grant of jurisdiction"].) 

Similarly here, to determine whether to issue a cease and desist order for the unauthorized 

diversion or use of water, the State Water Board has jurisdiction to determine whether the 

diversion is authorized. Like the availability of unappropriated water in Temescal, the Board 

must make the "jurisdictional" determination whether a diversion is authorized, because the 

water is considered unappropriated and subject to the Board's enforcement power only if the 

diversion is unauthorized .. (Temescaf. supra. 44 Cal.2d at p,. 103 [availability of unappropriated 

water is basis of authority to issue permit]; id. at p. ·f 05 ["no distinction was made between 

'jurisdictional facts' and other factual determinations made by an administrative agency"].) 

Temescal demonstrates that the Board may make its own threshold determination of whether 
[*38] water is unappropriated even if that implicates claims to riparian and pre-1914 rights. 

D. Jurisdiction in the State Water Board Benefits The Courts. 

Having the State Water Board decide the validity of a claimed riparian or pre-1914 water right 

also benefits the courts. Determination of riparian and pre-1914 water rights is a highly 

technical and fact-intensive process, which the Board has the expertise to undertake. (National 

Audubon Societv v. Superior Court. supra. 33 Cal. 3d at pp. 426. 450 [State Water Board better 

suited for such determinations than a court of general jurisdiction]; Wat. Code,§§ 174, 1051.) 

This process is lengthy and time consuming, as this case with its 63-page administrative 

decision demonstrates. 

The Board's cease and desist order remains reviewable by the courts under Code of Civil 

Procedure section 1094.5, where the court will have the benefit of the Board's expertise, its 

findings, and a fully developed administrative record upon which to review the Board's 

decision making. The Legislature's plan to shift the enforcement burden to the Board and away 

from the overtaxed courts would be defeated by the trial court's approach. [*39] 

The trial court's judgment should be reversed. 
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U. THE TRIAL COURT'S ORDER GRANTING ATTORNEYS' FEES TO THE YOUNG PARTIES 

MUST BE REVERSED. 

The trial court awarded attorneys' fees to the Young Parties based on the private attorney 

general fee statute, Code of Civil Procedure section 1021.5. (CT1 :204.) That section permits an 

award of fees: 

in any action which has resulted in the enforcement of an important right affecting the public 

interest if: (a) a significant benefit, whether pecuniary or nonpecuniary, has been conferred 

on the general public or a large class of persons, (b) the necessity and financial burden of 

private enforcement ... are such as to make the award appropriate .... 

(Ibid.} 

The award of attorneys' fees to the Young Parties under Code of Civil Procedure section 1021.5 

must be reversed. First, section 1021.5 requires that the necessity and financial burden on the 

Young Parties are such as to make the award appropriate, and all evidence in this case was to 

the contrary. Second, section 1021.5 requires that the case provide a significant benefit to the 

general public or a large class of persons. The trial court's finding of such r4o] a benefit was an 

abuse of discretion, whether that supposed benefit be the due process claim or the jurisdictional 

claim. 

A. The Trial Court's Findings on Financial Burden Are Not Supported by The Record 

Because The Trial Court Ignored The Young Parties' Admission of Financial Interest. 

The Young Parties did not show that the necessity and financial burden of bringing the action 

were such as to make a fees award appropriate. (Code Civ. Proc, § 1021.5.) To meet the 

financial burden requirement to recover fees under Code of Civil Procedure section 1021.5, a 

litigant must demonstrate that the anticipated costs of suit outweighed her private interest in the 

action. (Woodland Hills Residents Assn.. Inc. v. Citv Council of Los Angeles (1979) 23 Cal. 3d 

917. 941:Cal. Licensed Foresters Assn. v. State Bd. of Forestry (1994) 30 Cai.App.4th 562. 
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570: Supp. CT1 :209:3-21.)A fee award is appropriate only" ... when the necessity for pursuing 

the lawsuit placed a burden on the plaintiff' out of proportion to his individual stake in the 

matter·." (Countyoflnvo v. Cit'f.ofLosAngeles (1978) 78 Cai.App.3d 82. 89.! The party seeking 

fees [*41] has the burden to prove the financial burden criterion. (Luck \( Southern Pacific 

Transportation Co. (~1990) 218 Cai.App.3d 1. 30.) 

The Young Parties, who use the water at issue for commercial agriculture on their extensive 

land holdings (CT2:343:9-15; CT2:358:8-13; CT2:364:14-16; CT2:392:6-10), failed to satisfy 

this burden. Their "primary purpose in bringing suit was to pursue and protect [their] own 

property rights rather than to further a significant public interest." (TertTiina! Plaza Corp. v. Citv 

and Countv of San Francisco (1986) 177 Cai.App.3d 892. 914.) The Young Parties• numerous 

admissions throughout the litigation demonstrated their personal economic interests, as they 

urged that immediate relief was necessary to protect those interests. These admissions 

included statements that: 

ex parte relief was appropriate because of irreparable harm (CT2:331 :4-5); 

losing case will result in crop loss (CT1 :7:23-26); 

the Board•s order "will cause injury to business operations" (CT1 :8:7 -8); 

the Board•s order "directly threatens [Young Parties•] livelihood" (CT2:416:12-13); 

compliance with Board•s order likely [*42] to result in death of commercial crops on 

property (CT2:428: 11 ); and 

damage from losing case or slow resolution will be dead commercial crops or buying 

replacement water on open market (RT1-.63:14-21 ). 

Despite the evidence that the Young Parties brought this action to vindicate their personal, 

financial interests, the trial court found that the "the necessity and financial burden of private 

enforcement were such as to make an award appropriate." (Supp. CT:215:17-18.) The trial 

court•s ruling does not refer to any evidence to support this conclusion. (Supp. CT:214-215.) 

The only "support" in the record for this finding is the statement in the Young Parties· fees reply 
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brief that they "had no financial interest in the litigation [sic] this case." (CT1 :208:24-25.) This 

statement was not only unsupported by evidence but also contradicted the Young Parties' many 

admissions of financial self-interest. That the Young Parties' litigation costs presumably were 

shared among five separate sets of petitioners only further undermines their claim that their 

burden outweighed their financial interest. 

The trial court therefore abused its discretion when it found that the Young Parties' [*43] burden 

in bringing the case outweighed their financial interest. Where a prevailing party has a sufficient 

property, economic, or business interest in the subject matter to warrant bringing the suit, fees 

should be disallowed. (Anaelheart v. City of Burbank f199 '1) 232 Caf.App.3d 460. 468-470.) 

There was no evidence in the record to support a finding that the Young Parties' financial stake 

in the case was "so disproportionate to the cost of litigation that the lawsuit would not have been 

brought without the additional incentive of an award of attorney fees." (Satrao v. Pacjfic Gas & 

Electric Co. (J996) 42 Cai.App.4th 72. 78.). 

B. The Trial Court's Finding of A Significant Benefit to The Public Was An Abuse of 

Discretion. 

In order to grant fees under Code of Civil Procedure section 1021.5, the trial court must find that 

the litigation conferred a significant benefit on the general public or a large class of persons. 

(Code Civ. Proc, § 1021.5.) The sole relief granted by the trial court was a writ commanding the 

State Water Board to set aside the cease and desist order against Woods and file a return within 

ten days demonstrating compliance. [*44] (CT4:1030.) 

The trial court's attorney fees order is so conclusory that it is difficult to ascertain whether the 

supposed significant benefit concerned the Young Parties' due process claim or their 

jurisdictional claim. Presumably referring to the jurisdictional claim (RT:76:9-77: 1; RT:79: 19-20), 

the court based its finding on a determination that this was a "vanguard action" such that its 

ruling, "if affirmed on appeal, will in fact have a broad procedural impact on many similar cases." 

(Supp. CT:215, fn. 1.) 
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The court's finding under either theory was an abuse of discretion. Apparently referring to the 

jurisdictional claim, the court found that the Young Parties' suit conferred a significant benefit to 

the public because 

counsel for Petitioners and counsel for Respondents/Real Parties represent that other 

similar actions involving similar water interests and issues already exist or are planned; the 

instant case is a vanguard action. 

(Supp. CT:215, fn. 1.) The State Water Board's counsel, however, did not make those 

representations. (See RT:76: 13-19.) Real Party's Counsel did not make those representations. 

(RT, generally.) The Young Parties' Counsel did make those [*45] representations. 

(RT:83:9-83:21.) But the Board's attorney objected to the admissibility of this unsworn testimony, 

and the court assured counsel that it would not consider improper evidence. (RT:84:9-16.) That 

the court relied on this inadmissible testimony as the basis for concluding that this was a 

"vanguard action" demonstrates an abuse of discretion. 

Regardless, there is no basis on which to infer that this action conferred a substantial benefit on 

a significant number of persons under either the trial court's due process ruling or its 

jurisdictional ruling. 

First, the trial court's due process ruling did not confer any substantial benefit. The Young 

Parties' due process claim became moot when the State Water Board granted the motion to 

reconsider the cease and desist order. 

Had the issue remained viable, the Board would have demonstrated on appeal that the due 

process argument was meritless. The alleged due process deprivation concerned a routine 

procedural matter: the Board's hearing officer ruled that the Young Parties' motion to intervene 
J 

was untimely, but then crafted an order to protect their interests if they could show that they had 

water rights in addition to those [*46] exercised by Woods on their behalf. The hearing officer's 

exercise of discretion was reasonable but, even if mistaken, it would not elevate a pedestrian, 

fact-specific procedural decision into a constitutional due process claim of broad import. 
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The Young Parties' due process claim has no significant public benefit. If accepted, it would 

mean that the State Water Board would be forced to name an irrigation company's customers 

as defendants every time that it brought an enforcement action against the irrigation company. 

That is a "benefit" that most customers could live without it. The Young Parties' due process rule 

also would be unwieldy and unworkable- taken to its logical conclusion, it would mean that the 

Board would be forced to name as a defendant every single customer of an irrigation company 

or water utility whose ability to obtain water might be affected by the Board's enforcement 

decision. 

Second, the Young Parties' jurisdictional claim confers no significant public benefit. If reversed 

on appeal, it confers no benefit. If upheld, there is no apparent benefit. Other than the 

representations of the Young Parties' counsel, there is no evidence that this jurisdictional ruling 
[*47] would affect a large class of people. And the ones that stand to gain the most from the 

decision are those who wish to avoid the administrative process by claiming a riparian or 

pre-1914 right, whether substantiated or not. The practical consequence of the Young Parties' 

jurisdictional claim, if accepted, would be to force the Board to file judicial actions against the 

customers, forcing them into more lengthy and more expensive judicial proceedings. It is 

difficult to see the public benefit in that. 

This case provided no tangible benefit to the public and no relief except to void the State Water 

Board order addressed solely to Woods. The trial court's attorney fees award was an abuse of 

discretion 

CONCLUSION 

For these reasons, the State Water Board respectfully requests the Court reverse the trial 

court's judgment and its order awarding attorney fees and that it remand the matter to the State 

Water Board to resume its administrative proceedings. 
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I declare under penalty of perjury under the laws of the State of California the foregoing is true 

and correct and that this declaration was executed on September 27, 2012, at San Francisco, 

California. 

Sonya Walters 

Declarant 

Is/ [Signature] 

Signature 



SERViCE L~ST 

Jennifer L. Spaletta, Esq. 

Herum Crabtree 

2012 CAApp. Ct. Briefs LEXIS 3929, *49 

A California Professional Corporation 

5757 Pacific Avenue, Suite 222 

Stockton, CA 95207 

Telephone: (209) 472-7700 

Facsimile: (209) 472-7986 

E-mail: [*50] jspaletta@herumcrabtree.com 

Attorneys for Plaintiffs and Respondents: 

Dianne E. Young, Ronald and Janet Del Carlo; 

RDC Farms, Inc.; Eddie Vierra Farms, LLC; 

Warren P. Schmidt, Trustee of the Schmidt 

Family Revocable Trust 

John H. Herrick, Esq. 

Law Office of John Herrick 

4255 Pacific Ave, Suite 2 

Stockton, CA 95207 

Telephone: (209) 956-0150 

Facsimile: (209) 956-0154 

E-mail: jherrlaw@aol.com 

Attorneys for Real Party in Interest and 

Respondent: 

Woods Irrigation Company 

Rebecca R. Akroyd, Esq. 
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Daniel J. O'Hanlon, Esq. 

Kronick, Moskovitz, Tiedemann & Girard 

400 Capitol Mall, 27th Floor 

Sacramento, CA 95814-4416 

Telephone: (916) 321-4500 

Facsimile: (916) 321-4555 

E-mail: rakroyd@kmtg.com 

dohanlon@kmtg.com 

Jon D. Rubin, Esq. 

Senior Staff Counsel 

400 Capitol Mall, 27th Floor 

Sacramento, CA 95814 

Telephone: (916) 321-4519 

Facsimile: not available 

E-mail: jon.rubin@SLDMWA.org 

Attorneys for Real Party in Interest and Appellant: 

San Luis & Delta-Mendota Water Authority 

S. Dean Ruiz, Esq. 

Harris, Perisho [*51] & Ruiz 

Brookside Corporate Center 

3439 Brookside Road, Suite 21 0 

Stockton, CA 95219 

Telephone: (209) 957-4254 

Facsimile: (209) 957-5338 

E-mail: dean@hpllp.com 

Attorneys for Real Parties in Interest and 
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Respondents: 

South Delta Water Agency Central Delta Water 

A1gency; Rudy M. Mussie lnvestmeiJt L.P., Lory C. 

Mussi Investment LP, Mark Dunkel, Valla Dunkel, 

Yong Kill Pak and Young Sun Pak 

SERVICE LIST 

Tim O'Laughlin, Esq. 

William C. Paris Ill, Esq. 

Valerie C. Kincaid, Esq. 

O'Laughlin & Paris, LLP 

117 Meyers Street, Suite 11 0 

Chico, CA 95928 

Telephone: (530) 899-9755 

Facsimile: (530) 899-1367 

E-mail: vkincaid@olaughlinparis.com 

towater@olaughlinparis.com 

tbrooks@olaughlinparis.com 

Attorneys for Real Party in Interest and 

Respondent: 

Modesto Irrigation District 

Clifford W. Schulz, Esq. 

c/o Stanley C. Powell, Esq. 

Kronick, Moskovitz, Tiedmann & Girard 

400 Capitol Mall, 27th Floor 

Sacramento, CA 95814 

Telephone: (916) 321-4500 
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Facsimile: (916) 321-4555 

E-mail: spowell@kmtg.com 

cschulz@kmtg.com 

2012 CAApp. Ct. Briefs LEXIS 3929, *51 

Attorneys [*52] for Real Party in Interest andRespondent: 

State Water Project Contractors~ Inc. 

PERSONAL SERVICE OF 4 COPIES 

California Supreme Court 

350 McAllister Street 

San Francisco, CA 941 02-3600 

DeeAnn M. Watkins Gillick, Esq. 

Neumiller & Beardslee 

509 West Weber Ave, 5th Floor 

Stockton, CA 95203 

Telephone: (209) 948-8200 

Facsimile: (209) 948-4910 

E-mail: dgillick@neumiller.com 

Attorneys for Real Party in Interest and 

Respondent: 

San Joaquin County and the San Joaquin County 

Flood Control And Water Conservation District 

BY MAIL ONLY 

Clerk of the Court 

Civil Division 

Superior Court for the County of San Joaquin 
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222 E Weber Avenue 

Stockton, CA 95202 

2012 CAApp. Ct. Briefs LEXIS 3929, *52 

[SEE APPENDIX 1 IN ORIGINAL] 

[SEE APPENDIX 1 IN ORIGINAL] 

Page 34 of 34 



DEPOSITION OF JOHN O' HAGAN VOLUME II 

1 REPORTER'S CERTIFICATE 

2 State of California 
ss. 

3 County of Sacramento 

4 I certify that the witness in the foregoing 

5 deposition, 

6 JOHN 0 1 HAGAN, 

7 was by me duly sworn to testify in the within-entitled 

8 cause; that said deposition was taken at the time and 

9 place therein named; that the testimony of said witness 

10 was reported by me, a duly Certified Shorthand Reporter 

11 Of the State of California authorized to administer 

12 oaths and affirmations, and said testimony was 

13 thereafter transcribed into typewriting. 

14 I further certify that I am not of counsel or 

15 attorney for either or any of the parties to said 

16 deposition, nor in any way interested in the outcome of 

17 the cause named in said deposition. 

18 IN WITNESS WHEREOF, I have hereunto set my hand 

19 this 

20 

21 

22 

23-

24 

25 

24th day of'o· em:be.r 2015 . . ]). ·. ~ 
• •• ,., ·~-' )I . / -17' ·{ ..• ~~ ' ~~.~L~'[_,t.. /~ . I v / 

------~-------- -------- ~ KATHRYN DAVIS . 
Certified Shorthand Reporter 
Certificate No. 3808 

KATHRYN DAVIS & ASSOCIATES 916.567.4211 269 
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PROOF OF SERVICE 

I am employed in the County of Sacramento; my business address is 500 Capitol 
Mall, Suite 1000, Sacramento, California; I am over the age of 18 years and not a party 
to the foregoing action. 

On January 25, 2016, I served the following document(s): 

DECLARATION OF LAUREN D. BERNADETT IN SUPPORT OF MOTION TO 
DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN ENF01951 FOR 

LACK OF STATUTORY AUTHORITY UNDER 
WATER CODE SECTION 1052 

_X_(via electronic mail) by causing to be delivered a true copy thereof to the person(s) 
and at the email addresses set forth below: 

SEE ATTACHED SERVICE LIST 

I declare under penalty of perjury that the foregoing is true and correct. Executed 
on January 25, 2016 at Sacramento, California. 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY PROCEEDING IN 
ENF01951 FOR LACK OF STATUTORY AUTHORITY UNDER WATER CODE SECTION 1052 3 



1 SERVICE LIST OF PARTICIPANTS 
BYRON-BETHANY IRRIGATION DISTRICT 

2 ADMINISTRATIVE CIVIL LIABILITY HEARING 
(Revised 9/2/15; Revised: 9/11/15) 

3 
VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL 

4 
Division of Water Rights Byron-Bethany Irrigation District 

5 Prosecution Team Daniel Kelly 
Andrew Tauriainen, Attorney Ill Somach Simmons & Dunn 

6 SWRCB Office of Enforcement 500 Capitol Mall, Suite 1000 
1 001 I Street, 16th Floor Sacramento, CA 95814 

7 Sacramento, CA 95814 dkelly@somachlaw.com 
andrew.tauiiainen@waterboards.ca.gov 

8 
VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL 

9 
Patterson Irrigation District City and County of San Francisco 

10 Banta-Carbona Irrigation District Jonathan Knapp 
The West Side Irrigation District Office of the City Attorney 

11 Jeanne M. Zolezzi 1390 Market Street, Suite 418 z c: Herum\Crabtree\Suntag San Francisco, CA 941 02 z 0 
::::l; 12 5757 Pacific Avenue, Suite 222 jonathan.kna(2Q@sfgov .org c ['! 
~ 0 Stockton, CA 95207 
C/)e- 13 jzolezzi@herumcrabtree.corrl z 0 oo 
:Ens 14 VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL :!: c: 
- 0 C/) ·- 15 Central Delta Water Agency California Department of Water 

rn 
::I: rn 
0~ Jennifer Spaletta Law PC Resources <( 0 
:IE ... 16 P.O. Box 2660 Robin McGinnis, Attorney oa.. Lodi, CA 95241 P.O. Box 942836 C/)<( 

17 jennifer@sJ2alettalaw. com Sacramento, CA 94236-0001 

18 
robin.111cginnis@vvater.ca.gov 

Dante John Nomellini 
Daniel A. McDaniel 

19 Dante John Nomellini, Jr. 
NOMELLINI, GRILLI & MCDANIEL 

20 235 East Weber Avenue 
Stockton, CA 95202 

21 nqn1(21cs@~acbell. net 

22 
dantejr@pacbell. net 

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL 
23 

Richard Morat San Joaquin Tributaries Authority 
24 2821 Berkshire Way Tim O'Laughlin 

Sacramento, CA 95864 Valerie C. Kincaid 
25 rmorat@gmail.corrl O'Laughlin & Paris LLP 

2617 KStreet, Suite 100 
26 Sacramento, CA 95816 

27 
to,Nater@olaughlinr2aris.com 
vkincaid@olaughlin(2aris.com 

28 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY PROCEEDIN GIN 
ENF01951 FOR LACK OF STATUTORY AUTHORITY UNDER WATER CODE SECTION 1052 4 
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VIA ELECTRONIC MAIL 

South Delta Water Agency 
John Herrick 
Law Offices of John Herrick 
4255 Pacific Avenue, Suite 2 
Stockton, CA 95207 
Email: Jherrlaw@aol.com 

VIA ELECTRONIC MAIL 

State Water Contractors 
Stefani Morris 
1121 L Street, Suite 1 050 
Sacramento, CA 95814 
smorris@swc. org 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY PROCEEDING IN 
ENF01951 FOR LACK OF STATUTORY AUTHORITY UNDER WATER CODE SECTION 1052 5 
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SOMACH SIMMONS & DUNN 
A Professional Corporation 
DANIEL KELLY, ESQ. (SBN 215051) 
MICHAEL E. VERGARA, ESQ. (SBN 137689) 
LAUREN D. BERNADETT, ESQ. (SBN 295251) 
500 Capitol Mall, Suite 1000 
Sacramento, California 95814-2403 
Telephone: (916) 446-7979 
Facsimile: (916) 446-8199 

Attorneys for Petitioner/Plaintiff BYRON­
BETHANY IRRIGATION DISTRICT 

BEFORE THE 

CALIFORNIA STATE WATER RESOURCES CONTROL BOARD 

ENFORCEMENT ACTION ENF01949 
DRAFT CEASE AND DESIST ORDER 
REGARDING UNAUTHORIZED 
DIVERSIONS OR THREATENED 
UNAUTHORIZED DIVERSIONS OF WATER 
FROM OLD RIVER IN SAN JOAQUIN 
COUNTY 

In the Matter of ENFORCEMENT ACTION 
ENF01951 -ADMINISTRATIVE CIVIL 
LIABILITY COMPLAINT REGARDING 
UNAUTHORIZED DIVERSION OF WATER 
FROM THE INTAKE CHANNEL TO THE 
BANKS PUMPING PLANT (FORMERLY 
ITALIAN SLOUGH) IN CONTRA COSTA 
COUNTY 

I, Lauren D. Bernadett, declare: 

SWRCB Enforcement Action 
ENF01951 and ENF01949 

DECLARATION OF LAUREN D. 
BERNADETT IN SUPPORT OF 
MOTION TO DISQUALIFY 
HEARING OFFICER 

1. I am an attorney at law licensed to practice before the courts of the State of 

California. 1. am an associate with Somach Simmons & Dunn. The following matters are 

within my personal knowledge and, if called as a witness, I can competently testify 

thereto. 

2. Attached hereto as BBID Exhibit 202 is a true and correct copy of Byron-

Bethany Irrigation Company's Notice of Appropriation of Water, dated May 18, 1914. 

3. Attached hereto as BBID Exhibit 219 is a true and correct copy of the State 

DECLARATION OF L. BERNADETT IN SUPPORT OF MTN TO DISQUALIFY HEARING OFFICER 1 
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Water Resources Control Board's Notice of Unavailability of Water and Need for 

Immediate Curtailment for those Diverting Water in the Sacramento-San Joaquin 

Watersheds and Delta with a Pre-1914 Appropriative Claim Commencing During or After 

1903, dated June 12, 2015. 

4. Attached hereto as BBID Exhibit 277 is a true and correct copy of the State 

Water Resources Control Board's Administrative Civil Liability Complaint in the Matter of 

Unauthorized Diversion by Byron-Bethany Irrigation District (including cover letter from 

John O'Hagan, Assistant Deputy Director of the Division of Water Rights, to Rick 

Gilmore and Daniel Kelly regarding Enforcement Action ENF01951), dated July 20, 

2015. 

5. Attached hereto as BBID Exhibit 280 is a true and correct copy of an email 

from F. Spivy-Weber cc'ing J. O'Hagan, dated April1, 2015. 

6. Attached hereto as BBID Exhibit 281 is a true and correct copy of an email 

from J. O'Hagan to D. D'Adamo cc'ing K. Mrowka, dated April 2, 2015. 

7. Attached hereto as BBID Exhibit 282 is a true and correct copy of an email 

from K. Mrowka to D. D'Adamo and J. O'Hagan, dated May 19, 2015. 

8. Attached hereto as BBID Exhibit 283 is a true and correct copy of an email 

from K. Mrowka to F. Marcus, dated June 17, 201 ~-

9. Attached hereto as BBID Exhibit 284 is a true and correct copy of an email 

from C. Trgovcich to D. D'Adamo, CC: J. O'Hagan dated June 25, 2015. 

10. Attached hereto as BBID Exhibit 285 is a true and correct copy of an email 

from C. Trgovcich, dated July 17, 2015. 

11. Attached hereto as BBID Exhibit 286 is a true and correct copy of an email 

from F. Marcus to B. Envoy CC: J. O'Hagan, Sept. 17, 2015. 

12. Attached hereto as BBID Exhibit 296 is a true and correct copy of the State 

Water Resources Control Board Division of Water Rights, Hearings and Special 

Programs Branch Organization Chart, dated January 1, 2016. 

13. Attached hereto as BBID Exhibit 297 is a true and correct copy of the State 

DECLARATION OF L. BERNADETT IN SUPPORT OF MTN TO DISQUALIFY HEARING OFFICER 2 
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Water Resources Control Board's Organization Chart, dated January 1, 2016. 

14. Attached hereto as BBID Exhibit 299 is a true and correct copy of the 

Declaration of John O'Hagan in Opposition to Petitioner/Plaintiff's Application for Stay 

and/or in the Alternative Temporary Restraining Order and/or Preliminary Injunction, 

Banta-Carbona Irrigation District v. State Water Resources Control Board, Case No. 39-

2015-00326421, San Joaquin County Superior Court, dated June 22, 2015. 

15. Attached hereto as BBID Exhibit 301 is a true and correct copy of the 

Order After Hearing on Ex Parte Application for Temporary Stay Re: Enforcement of 

Curtailment Notice or in the Alternative Temporary Restraining Order and/or for Order to 

Show Cause Re: Preliminary Injunction, The West Side Irrigation District eta/. v. State 

Water Resources Control Board, Case No. 34-2015-80002121, Sacramento County 

Superior Court, dated July 10, 2015. 

16. Attached hereto as BBID Exhibit 302 is a true and correct copy of the State 

Water Resources Control Board's Notice of Public Hearing and Pre-Hearing Conference, 

dated August 19, 2015. 

17. Attached hereto as BBID Exhibit 306 is a true and correct copy of the 

Transcript of SWRCB Board Meeting/Hearing January 6, 2015. 

18. Attached hereto as BBID Exhibit 308 is a true and correct copy of 

Transcript of SWRCB Board Meeting/Hearing January 20,2015. 

19. Attached hereto as BBID Exhibit 310 is a true and correct copy of 

Transcript of SWRCB Board Meeting/Hearing February 3, 2015. 

20. Attached hereto as BBID Exhibit 312 is a true and correct copy of 

Transcript of SWRCB Board Meeting/Hearing February 17, 2015. 

21. Attached hereto as BBID Exhibit 314 is a true and correct copy of 

Transcript of SWRCB Board Meeting/Hearing March 17, 2015. 

22. Attached hereto as BBID Exhibit 316 is a true and correct copy of 

Transcript of SWRCB Board Meeting/Hearing April 21,2015. 

23. Attached hereto as BBID Exhibit 318 is a true and correct copy of 

DECLARATION OF L. BERNADETT IN SUPPORT OF MTN TO DISQUALIFY HEARING OFFICER 3 
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Transcript of SWRCB Board Meeting/Hearing May 5, 2015. 

24. Attached hereto as BBID Exhibit 322 is a true and correct copy of 

Transcript of SWRCB Board Meeting/Hearing May 20, 2015, File I. 

25. Attached hereto as BBID Exhibit 323 is a true and correct copy of 

Transcript of SWRCB Board Meeting/Hearing May 20, 2015, File II. 

26. Attached hereto as BBID Exhibit 324 is a true and correct copy of 

Transcript of SWRCB Board Meeting/Hearing May 20, 2015, File Ill. 

27. Attached hereto as BBID Exhibit 328 is a true and correct copy of 

Transcript of SWRCB Board Meeting/Hearing June 16, 2015. 

28. Attached hereto as BBID Exhibit 330 is a true and correct copy of 

Transcript of SWRCB Board Meeting/Hearing July 7, 2015. 

29. Attached hereto as BBID Exhibit 332 is a true and correct copy of 

Transcript of SWRCB Board Meeting/Hearing July 21, 2015. 

30. Attached hereto as BBID Exhibit 334 is a true and correct copy of 

Transcript of SWRCB Board Meeting/Hearing August 4, 2015. 

31. Attached hereto as BBID Exhibit 337 is a true and correct copy of the 

SWRCB Letter in reference to Notice of Surface Water Shortage and Potential For 

Curtailment of Water Rights Diversions, dated January 17, 2014. 

32. Attached hereto as BBID Exhibit 338 is a true and correct copy of the 

SWRCB Letter in reference to Notice of Unavailability of Water and Immediate 

Curtailment for Those Diverting Water in the Sacramento and San Joaquin River 

Watersheds with a Post-1914 Appropriative Right, dated May 27, 2014. 

33. Attached hereto as BBID Exhibit 339 is _a true and correct copy of the 

SWRCB Letter in reference to Notice of Unavailability of Water and Immediate 

Curtailment for Those Diverting Water from the Russian River Watershed Upstream of 

the Russian River's confluence with Dry Creek, and with a Post-1914 Appropriate Right 

Having A Priority Date of February 19, 1954 or Later, dated May 27, 2014. 

34. Attached hereto as BBID Exhibit 340 is a true and correct copy of the 

DECLARATION OF L. BERNADETT IN SUPPORT OF MTN TO DISQUALIFY HEARING OFFICER 4 
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SWRCB Letter in reference to Notice of Unavailability of Water and Need for Immediate 

Curtailment for those Diverting Water Under a Junior Priority Class Right in the Scott 

River Watershed Subject to Decree No. 30662, dated April 23, 2015. 

35. Attached hereto as BBI_D Exhibit 341 is a true and correct copy of the 

SWRCB Letter in reference to Notice of Unavailability of Water and Immediate 

Curtailment for those Diverting Water on the San Joaquin River Watershed with a post-

1914 Appropriative Right, dated April 23; 2015. 

36. Attached hereto as BBID Exhibit 342 is a true and correct copy of the 

SWRCB Letter to Term 91 Right Owner's Name in reference to Notice of Immediate 

Curtailment Term 91 Water Right Permit/License, dated April 30, 2015. 

37. Attached hereto as BBID Exhibit 343 is a true and correct copy of the 

SWRCB Letter in reference to Notice of Unavailability of Water and immediate 

Curtailment for those Diverting Water in the Sacramento River Watershed with a Post-

1914 Appropriative Right, dated May 1, 2015. 

38. Attached hereto as BBID Exhibit 344 is a true and correct copy of the 

SWRCB Letter to BBID in reference to Notice of Unavailability for Water and Need for 

Immediate Curtailment for those Diverting Water in the Sacramento-San Joaquin 

Watersheds and Delta with a Pre-1914 Appropriative Claim Commencing During or After 

1903, dated June 12, 2015. 

39. Attached hereto as BBID Exhibit 345 is a true and correct copy of the 

SWRCB Letter to BBID in reference to Partial Rescission of April, May and June 2015 

Curtailment Notices and Clarification of State Water Board Position Re: Notices of 

Unavailability of Water for those Diverting Water in the Sacramento River Watershed, 

San Joaquin River Watershed and Delta, and Scott River, dated July 15, 2015. 

40. Attached hereto as BBID Exhibit 346 is a true and correct copy of an email 

from D. Riddle to L. Grober, CCing J. O'Hagan, dated March 14, 2014. 

41. Attached hereto as BBID Exhibit 347 is a true and correct copy of an email 

from J. Kassel to O'Hagan et al., CCing L. Grober, dated March 14, 2014. 

DECLARATION OF L. BERNADETT IN SUPPORT OF MTN TO DISQUALIFY HEARING OFFICER 5 
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42. Attached hereto as BBID Exhibit 348 is a true and correct copy of an email 

from J. Yeazell to J. O'Hagan and L. Grober, dated July 1, 2014. 

43. . Attached hereto as BBID Exhibit 349 is a true and correct copy of an email 

from J. O'Hagan to L. Grober, dated August 8, 2014. 

44. Attached hereto as BBID Exhibit 350 is a true and correct copy of an email 

from B. Coats to L. Grober, dated September 25, 2014. 

45. Attached hereto as BBID Exhibit 351 is a true and correct copy of an email 

from L. Grober to J. O'Hagan, dated S.eptember 29, 2014. 

46. Attached hereto as BBID Exhibit 352 is a true and correct copy of an email 

from L. Grober to B. Envoy CCing D. Riddle and J. O'Hagan, dated October 1, 2014. 

47. Attached hereto as BBID Exhibit 353 is a true and correct copy of an email 

from J. O'Hagan toW. Croyle CCing L. Grober, dated October 24, 2014. 

48. Attached hereto as BBID Exhibit 354 is a true and correct copy of an email 

from L. Grober toT. Howard CCing J. O'Hagan, dated October 30, 2014. 

49. Attached hereto as BBID Exhibit 355 is a true and correct copy of an email 

from J. O'Hagan to K. Mrowka CCing K. Mrowka, dated October 31, 2014. 

50. Attached hereto as BBID Exhibit 356 is a true and correct copy of an email 

from T. Howard to J. O'Hagan CCing K. Mrowka, dated November 12, 2014. 

51. Attached hereto as BBID Exhibit 357 is a true and correct copy of an email 

from R. Satkowski to J. O'Hagan, L. Grober, K. Mrowka, and D. Riddle, dated November 

19, 2014. 

52. Attached hereto as BBID Exhibit 358 is a true and correct copy of an email 

from J. O'Hagan to L. Grober and D. Riddle, CCing K. Mrowka, dated January 16, 2015. 

53. Attached hereto as BBID Exhibit 359 is a true and correct copy of an email 

from S. Ligareto L. GroberCcing K.Mrowka, dated February 17,2015. 

54. Attached hereto as 8810 Exhibit 360 is a true and correct copy of an email 

from J. Yeazel! to L. Grober, CCing J. O'Hagan, K. Mrowka, and D. Riddle, dated 

February 17, 2015. 

DECLARATION OF L. BERNADETT IN SUPPORT OF MTN TO DISQUALIFY HEARING OFFICER 6 



1 55. Attached hereto as BBID Exhibit 361 is a true and correct copy of an email 

2 from L. Grober Ccing K. Mrowka, dated February 17, 2015. 

3 56. Attached hereto as BBID Exhibit 362 is a true and correct copy of an email 

4 from K. Mrowka to L. Grober, O'Hagan and D. Riddle, dated April 13, 2015. 

5 57. Attached hereto as BBID Exhibit 363 is a true and correct copy of an email 

6 from B. Envoy to K. Mrwoka, dated April 16, 2015. 

7 58. Attached hereto as BBID Exhibit 364 is a true and correct copy of an email 

8 from B. Evoy to J. O'Hagan, K. Mrowka, and L. Grober, dated April 20, 2015. 

9 59. Attached hereto as BBID Exhibit 365 is a true and correct copy of an email 

10 from O'Hagan to L. Grober CCing K. Mrowka, dated April 21, 2015. 

11 60. Attached hereto as BBID Exhibit 366 is a true and correct copy of an email 
Zs::::: z 0 

12 :::l; 
c l! 

from T. Howard to L. Grober, CCing J. O'Hagan, dated April21, 2015. 
~ 0 

13 Cl)e-
z 0 oo 

14 :Eca 

61. Attached hereto as BBID Exhibit 367 is a true and correct copy of an email 

from K. Mrowka to L. Grober CCing J. O'Hagan, dated May 18, 2015. 
::2 s::::: 
- 0 Cl) ·- 15 (/) 
:I: (/) 
(.)~ 

62. Attached hereto as BBID Exhibit 368 is a true and correct copy of an email 
<( 0 16 ::E ... oa.. 
Cl)<( 

17 

from B. Evoy to L. Grober CCing J. O'Hagan, dated May 21, 2015. 

63. Attached hereto as BBID Exhibit 369 is a true and correct copy of an email 

18 from L. Grober to J. O'Hagan, dated May 27, 2015. 

19 64. Attached hereto as BBID Exhibit 370 is a true and correct copy of an email 

20 from B. Evoy to J. O'Hagan, K. Mrowka, and L. Grober, dated June 10, 2015. 

21 65. Attached hereto as BBID Exhibit 371 is a true and correct copy of an email 

22 from B. Evoy to L. Grober and J. O'Hagan, dated June 12, 2015. 

23 66. Attached hereto as BBID Exhibit 372 is a true and correct copy of an email 

24 from B. Evoy to J. O'Hagan and L. Grober, dated June 30, 2015. 

25 67. Attached hereto as BBID Exhibit 373 is a true and correct copy of an email 

26 from K. Mrowka to J O'Hagan, L. Grober, and D. Riddle, dated July 1, 2015. 

27 68. Attached hereto as BBID Exhibit 374 is a true and correct copy of an email 

28 from K. Mrowka to L. Grober, dated July 9, 2015. 

DECLARATION OF L. BERNADETT IN SUPPORT OF MTN TO DISQUALIFY HEARING OFFICER 7 
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69. Attached hereto as BBID Exhibit 375 is a true and correct copy of an email 

from B. Evoy to J. O'Hagan, D. Riddle, and L. Grober, dated July 20, 2015. 

70. Attached hereto as BBID Exhibit 376 is a true and correct copy of an email 

from B. Evoy to L. Grober, D. Riddle, John O'Hagan, and K. Mrowka, dated, July 27, 

2015. 

71. Attached hereto as BBID Exhibit 377 is a true and correct copy of an email 

from J. O'Hagan to L. Grober and K.CCing D. Riddle, dated September 15, 2015. 

72. Attached hereto as BBID Exhibit 378 is a true and correct copy of an email 

from C. Trgovcich to J. O'Hagan and K. Mrowka CCing L. Grober, dated September 17, 

2015. 

73. Attached hereto as Exhibit A is a true and correct copy of excerpts from 

Deposition of Michael George, dated December 7, 2015. 

7 4. Attached hereto as Exhibit B is a true and correct copy of an email from K. 

Mrowka to G. Kostyrko regarding San Joaquin Curtailments, dated June 2, 2015. 

75. Attached hereto as Exhibit Cis a true and correct copy of the Byron-

Bethany Irrigation District's Amended Complaint, dated September 2, 2015. 

76. Attached hereto. as Exhibit D is a true and correct copy of excerpts from the 

Deposition of Thomas Howard, Volume I, dated November 19, 2015. 

77. Attached hereto as Exhibit E is a true and correct copy of excerpts from the 

Deposition of Thomas Howard, Volume II, dated November 25, 2015. 

78. Attached hereto as Exhibit F is a true and correct copy of excerpts from the 

Deposition of John O'Hagan, Volume I, dated November 19, 2015. 

79. Attached hereto as Exhibit G is a true and correct copy of the State Water 

Resources Control Board's Procedural Ruling, dated December 16, 2015. 

DECLARATION OF L. BERNADETT IN SUPPORT OF MTN TO DISQUALIFY HEARING OFFICER 8 
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I declare under penalty of perjury under the l.aws of the State of California that the 

facts recited above are true and correct. Executed this 25th day of January 2016 at 

Sacramento, California. 

DECLARATION OF L. BERNADETT IN SUPPORT OF MTN TO DISQUALIFY HEARING OFFICER 9 
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PROOF OF SERVICE 
I am employed in the County of Sacramento; my business address is 500 Capitol 

Mall, Suite 1000, Sacramento, California; I am over the age of 18 years and not a party 
to the foregoing action. 

On January 25, 2016, I served the following document(s): 

DECLARATION OF LAUREN D. BERNADETT IN SUPPORT OF MOTION TO 
DISQUALIFY HEARING OFFICER 

_K_(via electronic mail) by causing to be delivered a true copy thereof to the person(s) 
and at the email addresses set forth below: 

SEE ATTACHED SERVICE LIST 

I declare under penalty of perjury that the foregoing is true and correct. Executed 
on January 25, 2016 at Sacramento, California. 

1JJk as 
olanda De La Cruz 

DECLARATION OF L. BERNADETT IN SUPPORT OF MTN TO DISQUALIFY HEARING OFFICER 
10 
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SERVICE LIST OF PARTICIPANTS 
BYRON-BETHANY IRRIGATION DISTRICT 

ADMINISTRATIVE CIVIL LIABILITY HEARING 
(Revised 9/2/15; Revised: 9/11/15) 

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL 

Division of Water Rights Byron-Bethany Irrigation District 
Prosecution Team Daniel Kelly 
Andrew Tauriainen, Attorney Ill Somach Simmons & Dunn 
SWRCB Office of Enforcement 500 Capitol Mall, Suite 1 000 
1 001 I Street, 16th Floor Sacramento, CA 95814 
Sacramento, CA 95814 dkelly@somachlaw.com 
andrew.tauriainen@vvaterboards.ca.goy_ 

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL 

Patterson Irrigation District City and County of San Francisco 
Banta-Carbona Irrigation District Jonathan Knapp 
The West Side Irrigation District Office of the City Attorney 
Jeanne M. Zolezzi 1390 Market Street, Suite 418 
Herum\Crabtree\Suntag · San Francisco, CA 94102 
5757 Pacific Avenue, Suite 222 jonathan.knaQrJ@sfgov.org 
Stockton, CA 95207 
jzolezzi@herumcrabtree.corn 

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL 

Central Delta Water Agency California Department of Water 
Jennifer Spaletta Law PC Resources 
P.O. Box 2660 Robin McGinnis, Attorney 
Lodi, CA 95241 P.O. Box 942836 
jennifer@spaleitalaw.corn Sacramento, CA 94236-0001 

robin.mcginnis@vvater.ca.gov 
Dante John Nomellini 
Daniel A. McDaniel 
Dante John Nomellini, Jr. 
NOMELLINI, GRILLI & MCDANIEL 
235 East Weber Avenue 
Stockton, CA 95202 
ngrnplcs@~acbell. net 
dantejr@pacbell. net 

VIA ELECTRONIC. MAIL VIA ELECTRONIC MAIL 

Richard Morat San Joaquin Tributaries Authority 
2821 Berkshire Way Tim O'Laughlin 
Sacramento, CA 95864 Valerie C. Kincaid 
rmorat@qmail.com O'Laughlin & Paris LLP 

2617 K Street, Suite 100 
Sacramento, CA 95816 
tovvater@olaughlinparis.com 
vkincaid@olaughlin2aris.com 

DECLARATION OF L. BERNADETT IN SUPPORT OF MTN TO DISQUALIFY HEARING OFFICER 
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VIA ELECTRONIC MAIL 

South Delta Water Agency 
John Herrick 
Law Offices of John Herrick 
4255 Pacific Avenue, Suite 2 
Stockton, CA 95207 
Email: Jherrlaw@aol.com 

VIA ELECTRONIC MAIL 

State Water Contractors 
Stefani Morris 
1121 L Street, Suite 1050 
Sacramento, CA 95814 
smorris@swc.org 

DECLARATION OF L. BERNADETT IN SUPPORT OF MTN TO DISQUALIFY HEARING OFFICER 
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SERVICE LIST 
WEST SIDE IRRIGATION DISTRICT 

CEASE AND DESIST ORDER HEARING 

Division of Water Rights The West Side Irrigation District 
Prosecution Team Jeanne M. Zolezzi 
Andrew Tauriainen, Attorney Ill Karna Harringfeld 
SWRCB Office of Enforcement Janelle Krattiger 
1 001 I Street, 16th Floor Herum\Crabtree\Suntag 

I Sacramento, CA 95814 · I 5757 Pacific Avenue, Suite 222 
andrew.tauriainen@waterboards.ca.gov Stockton, CA 95207 

jzolezzi@herumcrabtree.corn 
kharringfeld@herumcrabtree.corn 
jkrattiger@herumcrabtree. com 

State Water Contractors 
Stefani Morris 
1121 L Street, Suite 1050 
Sacramento, CA 95814 
smorris@svvc.org 

South Delta Water Agency 
John Herrick 
Law Offices of John Herrick 
4255 Pacific Avenue, Suite 2 
Stockton, CA 95207 
Email: Jherrlaw@aol.corn 

City and County of San Francisco 
Jonathan Knapp 
Office of the City Attorney 
1390 Market Street, Suite 418 
San Francisco, CA 941 02 
jonathan .l<napp@sfgov .org 

Westlands Water District 
Daniel O'Hanlon 
Rebecca Akroyd 
Kronick Moskovitz Tiedemann & Girad 
400 Capitol Mall, 27th Floor 
Sacramento, CA 95814 
dohan!on@!<l11tg.com 
rakroyd @kmtg. com 

Phillip Williams of Westlands Water 
District 
pwi II iarns@1westlandswater. org 

Central Delta Water Agency 
Jennifer Spaletta Law PC 
P.O. Box 2660 
Lodi, CA 95241 
jennifer@spalettalaw.corn 

Dante Nomellini and Dante Nomellini, 
Jr. 
NOMELLINI, GRILLI & MCDANIEL 
nqmplcs@pacbell.net 
dantejr@pacbell. net 

San Joaquin Tributaries Authority 
Valerie C. Kincaid 
O'Laughlin & Paris LLP 
2617 KStreet, Suite 100 
Sacramento, CA 95816 
vkincaid@olaughlinparis.com 

DECLARATION OF L. BERNADETT IN SUPPORT OF MTN TO DISQUALIFY HEARING OFFICER 
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Byron-Bethany lrrigaton District 
Daniel Kelly 
Somach Simmons & Dunn 
500 Capitol Mall, Suite 1000 
Sacramento, CA 95814 
dkell~@somachlaw .com 

California Department of Water 
Resources 
Robin· McGinnis, Attorney 
P.O. Boc 942836 
Sacramento, CA 94236-0001 
robin.mcginnis@water.ca.qov 

DECLARATION OF L. BERNADETT IN SUPPORT OF MTN TO DISQUALIFY HEARING OFFICER 
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BBID Exh. 202

:;ro~,ICE IS EF·!~;BY GI'\lE}1, tht:~t i3Y1~0j;T-El~~UA~·tY. Irn~·TGkTJON co:~l'PJ\3!"1f~ 
8 C¢Jl"!Jt.:i'"c1tit!!.1 o:rgani~~ed &rvl e}t.:i.sti.ng. under t: .. n.d by virtue of the lz:o>~Vi~ 
o:t thl~ ~~-ta·i,~ of Califc•:rnia~ f!nd having i te principal place (If business 
~.:n Ctnt.·t:r·E.J r~~.:r}i~~~ ccunty .. State afores&i.d, de~er~ herel"Y claim ·the 
'i!}f, te:r J'lc,-;.·inr'·: in ;11d Fi.vt:r. at the po i:rtt where th~ Vletj t b& nl::: of s~icl 
01 ~1. F:ivt!-:e int:e:."f':H~~ts t'he Scuth bank of the branch o:r cl~nnel making 
Bcutb fr<.-m sss.ld 01~~~ Riv&r anti desie:nJ•tet1 aP. "Ii'ALIAN' ST.A>UGH" ~ ~nd 
,T~~1:i clt s:~f:d.r1. uc·int. i ~ nef~T to th€ conte:r cf' Set:ttit'n SevP.:n ( ?) ~ T~;vttn-
~.~~11' One (1~} Southr Raru;a ?cur (4) East Mount Diahlo ll~se and. ~e:r~" 
idi.ar~ in .SE.iid Contra -.Costa County. 

'J;ha·c tb.e puriH.Jse fcrr \V~ich said ct.rpc.:l't:•l.i«Jl'l cJ.~ims Sdid water 
i:~ to f'u:rn:i.sh \'1&te:r. to it~ Hh&reh.erl{(erG for 1rrirr;~tic.·n and rl<nttesti.c 
pta.J'))t: set., ;:.:n.d the plaee wh.e:.ro!· it !. s in·:.iend.cd tc use ~aid \\I'Gi ter is upon 
t:·:e J..&t"d~ lyi.ng in the East~u:·ly ptt:rtic.•ns c.f contra Costa and Alc.tmeda 
Cotin'r.iP::.:£ t:tnd the Southwesterly portic.n t'f San Jo~qu:i.n County. 

That the means by ~.J}:'L~ch 1. t i s in.tended to divert t-;;.r:ic. w&t~r and 
t,:1~ ~~~z0 t.f the d~ .. 't"EtTtjn:: ;,~~ency is as followB: 

F:RST, thrtJu~~h &t!d &ltHlr.f Itali~n Slouz!: St.uthe:r:ly :fc~r ~.:t"hout 
tvro milef. bJ a point en tlw· Sc;uth~rly Secti.t.1 t1 line cf Sectic.~n l?•l; 
:1::.; fown.ah.it.' On~ South, Rang& ThreE-; East Mount Dial,lo Base and :Mer,,;> 
tdien, and ~ist~~d; therecn 14:50 feet Westerly from th~ Southea!':!t 
¢(<:rner C)f :eaid Secti,,n lS 11 ~nd wllich said Italian Slough is abou·c. 
200 fe~t vide and 8 feet deep at its confluence with said Old Riv~r. 

T~~,~lncc~ 'fi1festerl;)f through and along an artificial cl1.ar.m.el 200 
::·eet w~.de ~~r,d 8 feet deep~ now exist.ing, 3350 feet to & poi.nt 480 
fer~t~ Ee5t t·:f ·~11(" Southvrest corner of sai.d Section 1:5. 

Sl~~co~.D; thence southe8sterly 3600 feet through and along sn, 
art'Lt1.ci&1, c-ey-c~~l c-r ccannel n.ow ex.istingt to the po:i.r.tt cf intercee .... 
ttc,n. t<!"" ~~&j"d ce:nsJ wi.t'h a cree-~k knom as Bruns Creek and the Seggre­
f~ht ic·n line~ ~nd tthit-:.h said point is tn the Southwest quarter of 
:3ect~icn £~:1:, ·rownsh:ip One South, Range Three East Mount Diablo Base 
and Neridi.~n, s& id. art if'ic :tal channel or canal wlti. oh is about 25 
foet lr:l.de 3!1d €f :re,:t deep t u be enlarged t-c 46 ·feet wide at the tcpt 
30 feet 'ride at the bottc}m &nd 8 feet deep it 

THIRD; thence through ~nd ·~y a canal or channel 60 feet wide 
A,t the tJt~Pt· 30 fet:t wide at the bottom ~nd &bout 10 feet deep to be 
cut~ and fc:llow~.ne Sou.thv;esterly up ~nd·- alone said :Bruns Creek 2600 
feet tc ~t point near the Soutll\\iest corner of the S<n.ithwest Cft.iarttlr 
td said Sect ion 24, and at euoh la e t named point by pumps and other 
~,:rpeJratus and appliance to lift the water into sever~l ditches cn~­

fl~trl~5 or ether conveyors for d'iatrl. bution tc1 the r.o.ain an.d c;ther 
l~.te~als for use on adjacent landa. 

IH wr~rNESS \YF.EREOF, said c'Jrporc- tiun has eeuaed it~ corpol"'ate 
r;.ante to be h.ereunto ~ubecrtbed hy its President, an.d. . it~~. 'l .. c.rpcr.~~t~l 
ae.~l. tt~~e. b:er.e_unto af.fix

9
.e(l by its Secretary, the _j.J;Zz!':.:.. d~y of 

vx~·· 1 1/l 

--:- .. - ~-~ . . {j --·- _._ ' -· . :BYRON-BET HAl'iY I .HRI GA~: ICJl;; COlli' ANY 

-. 
13~-~~Jla 
Ey _ _ tfj?_ _fJ?_~ __ . ___________ secr.~ta-ry. 
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NOT ICE O'F APPROPRIA'X ION 0 'F VTAT:t:1R .. _........................... ~ ...... ~~~ ~---· ·~~ ... .:.....~ - - """-• ............ ............ ... ~ ..... ~ 

~10TIC:E! IS Hli.REBY GI\i'El~. that :BYRON-BETHANY IRRIGATION CC»lP~TY~ 
a ct3rptration organi~ed ~nd existing unde:t· and by virtue of the law~ 
of th.e Sta t® o:f Californi a, end having its principal :place cif business 
in Co11tra Coeta county, State aforee&id, does hereby claim the 
water flo·wing in Old Fiver, e,t the point where the West bank of sa id 
Old Biver intersects the South bank o t"· the br&nch or cr..ifnnel l'n&ld.ng 
south 1:r "m. said. Old River and de signa ted as "I'l'ALIAN StoUGH", and 
which s& id._point ie near to th·e center of Seotiltn Seven(?), Town-
ship One (1) South, Range Four (4) East Mount Dica.blo Base and Mer­
idian in said Contra ~osta County. 

That said oorpcration claims and intends to use the water 
there flowing to the extent of 4:0,000 in ales measured under & four­
inch pressure e 

That the purpose for which said corporation claims said w&ter 
is t CJ f'ur.nish water t o 1 ts shareholders for ·irrigation and domestic 
purposes, end the pl&oe where it is intended to use ~aid water is upon 
the lands lying in the Easterly portic.,ns cf Contra Costa and Al.amed&A 
Counties and the Southvtesterly portit.n of San Joaquin County " 

That the means by which it i s i ntended to divert said water and 
the size cf the : divert~ agency i s &s follows: 

FIRST, through and along Italian Sloagh Southerly· for about 
two miles to a point on the Southerly Section line ~f Section 1~, 
in Township One South, Range Three East . :U:ount Diablo Base and Mer= 
idian. a·nd distant therecn 1'50 feet Westerly 1'rcm the. Southeat:t 
corner of said Section 13, and which said Italian Slough is about 
2~00 feat wide and 8 feet deep at its confluence with said Old Rivern 

Thence Westerly through and &long an ertifioial channel 200 
feet wide and 8 feet deep, n.ow existing, 335.0 feet to a point 480 
feet East of the SouthYiest corner of eatd Section 13. 

SECO!ID; thence Southeasterly 3600 feet through arid along an 
al"'tificiQl canal or channel now existing, to the poir.tt ·cf intereec~ 
t icn of said· canal with a creek known as J3runs Creek and the Seggrem .. 
g&t ion line, an.d Vlhich said point is in the Sou.thwest quarter o:f 
Seeticn ~4, Township One South,- Range Three East Mount Diablo Base 
and ]Jferidian, said artificial channel or canal w.hich is about 25 
feet wide and 6 feet deep to be enlarged t·o 46 · t'eet wide a t the tcp, 
30 feet wide at the bottom and 8 feet deep. 

State of ~california. t 
8 eotm-n oF .• C.o.n:tr.a~ ... Coa.ta \ 

8 
• 

On thia ...... J~:(;.llttay of .... Jl.ay, ............... in the year one thousand, nine hundr~d and • .F.Qu.:r;.te.em .... A. D. 

before me ..•... Jlfxe.d .. L .. B.ov.o ..................... .... ... , a Notary Public in and for said County, personally appenred 

.............. '10 lniY. ... T.ay.lor. ....... ......................... ,. ................. known to me to be th~ 

President. and ... ... .. R .•. R.S~.HO.UII:t.on ....... d ................................ known to me to be the 

................................ Secretary of the Corporation that executed the within instrmtl(!.nt. 

known to me to be the persous who executed the within instrument on behalf of the cor· 

poration within named, and acknowledged to me that ~ation execu.ted lihe same. 

IN WITNESS WHEREOF. ~-~ave hereunto se ~~ ~ d affixed my official seal 
in lllaic.'l County, the day { year in this certi -•~bo: liten. 

t ./ /.. ~ .. . r .!''./~ '1 .... ~--~ ' ·~__..,...... ,.........,, ~ ..................... ,,::::: ~·~··· .. ······ . .:..::~o-···~:r·A.£./6·o·a~······· ·· .. ····· ................ . 
Notary Public In and for the Co11aty of... • ... ,!Jy, . . . . . . • . . • . ~v.te of California 

.II 
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AFFIDAVIT OF 'PO STI!fG OF NOTICE OF APPROPRIATION 
OF WATER. . 

STA.TE OF CALIFORNIA~ ) 
) ss ~ 

COUNT~ OF CONT~A COSTAo 

> _ii.tflL~ _. 
being duly sworn, ~eposes and says: 

That on May 18th, 1914 he posted & full, true and 
carrect ©opy -of the c.ttaehed "NO'riCE OF APPROPRIATION OF WATER" at· the point where the West bank of Old River intersects the 
South be.nk of the br·anch or cbannel making Svuth fr<.m aa:2.,d 
Old River, and designated as "Italiean Sll-ugh11

, and which said 
point where said notice was posted ie near to the center of 
Section ?, TownShip One South, Range 4 East Mount Diablo Bsse 
and Meridian, in contra Ct sta county, State of Cc.li.rcrnia, 
by then and there affixing and .fastening such copy of ;said 
ft'Nct ice of Appropriation of Wate~" to and upon a board firmly 
fixed in the ground &t s&i.d. &bove designat~d ptJi!'lt; 

That an May 18th1 1914) he pusted a fall, tr~e Qnd 
correct oopy o.f the attached "NO'l'ICE OF APPROPRIATION OF WATERtt 
at the pG in.t cf intersection of the East l) ank uf ttitalian 
Slough" at 1 ts term1nu2 · with the Eastern ~tremi ty Lf the 
south embankment of an artificial canal cr channel 200 feet 
wide ~G.x,tending Westerly ·$Jt the Southerly section line of 
Section 13 in Township One Soutil. Range 3 East M.t~unt Diablo 
:Sese and l{eridian, in Contra Costa C.ounty, State of Califvrnia, 
and which point is distant on suoh section line 1450 feet 
llesterly thereon from the southeast corner of said Section 13~ 
·by then and there affix:Jilg and fastening such copy of said 
"Notice of Appropri.ationl'of Wr.t~r" to end upon a board ti·rmly 
fixed in the ground at. said laat above designated poi!lt; 

That on :M:ay 18th, l9l4, he posted a full, true and 
eor't'ect copy of the atta~hed ''NOTICE OF APPROPRIATION OF WATER" 
at the .Point cf intersection of the south bank of the canal or channel 200 feet wide running ~ast and West. on the Southerly 
section line of Section 13, Township One Squth, Range 3 East, 
Mount Diablo Base and Meridian, in Contra Costa County, State 
of Oeli,i:"ornia, with the Eaa·t bank of the canal or channel 25 
feet w·tde extending Southeasterly ,i» the sCiid point of intera. 
s~etion being 480 teet E~st of the Southwest corner of said 
Section 13, by then and there ·affixing and tasteni11g such copy 
of said "Notice of Appropriation of Water" to and upon a board 
finnly fixed 111 the ground at said last a rove designated potn·t () 

~.61- QiJ~--. ------,,~ • ef:rar:~ .. ·-.) :_-
ir--v--1; 

sworn 

..... , . 
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Water Boards 

State V'/ater Resources Control Board 

June 12, 2015 

BYRON-BETHANY IRRIGATION DISTRICT 
C/0 RICK GILMORE, GENERAL MANAGER 
7995 BRUNS ROAD 
BYRON, CA 94514 

In Regards to Claim of Right(s) [10 (password)]: S021256 (40?769) 

NOTICE or- UNAVAILABILITY OF WATER AND NEED FOR ifu1MEDIATE CURTAILMENT 

FOR THOSE DIVERTING WATER IN THE SACRAMENTO-SAN JOAQUIN VVATERSHEDS 
AND DELTAVVITH A PREM1914 APPROPRIATIVE CLAIM COMMENCING DURING o"R 

AFTER 1903 

On January 23, 2015 and again on April 2, 2015, the State Water Resources Control Board 

(State Water: Board) issued a Notice of Surface Water Shortage and Potential for Curtailment 

due to dry conditions throughout the State. On April 1, 2015, the Governor issued an executive 

order, order B-29-15, continuing the state of emergency! initially enacted on January 17, 2014, 

due to drinking water shortages, diminished water for agriculture production, degraded habitat 

for fish and wildlife, increased wildfire risk and the threat of saltwater contamination to fresh 
water supplies in the Sacramento-San Joaquin Delta (Delta). 

On April 23, 2015 and May 1, 2015, the State Water Board issued curtailment notices to aU 
post·1914 appropriative water rights in the Sacramento and San Joaquin River watersheds, 

inclusive of the Delta, due to insufficient projected water supplies. Based on updated water 

supply projections provided by the Department of Water Resources in early May·,· the State 

Water Board is now notifying -pre-1914 claims· of right, with a priority date of 1903 and later for 
the Sacramento-San Joaquin watersheds and the Delta! that, due to ongoing drought 

conditions, there is insufficient water in the system to service their claims of right. 

Curtailment of Certain Pre-1914 Claims of Right Comme;,~~d During or,Aft~r 1903: 
Based upon the most recent reservoir storage and inflow projeCtions, along with .:forecasts for 

future precipitation events, the existing water supply in the Sacramento-San Joaquin 

watersheds and Delta watersheds is insufficientto meet the needs of some pre-1914 claims of 

right. With this notice. the State Water Board is notifying pre-1914 appropriative claims of right 

with a priority date of 1903 and later within the Sacramento·-san Jo'aguin watersheds and Delta 

of the need to immediately stop diverting water with the exceptions discussed below. This 

condition of curtailment will continue until water conditions improve. Even if there is water 

physically available at your point of diversion, that water is necessary to meet more senior water 

right holders' needs or the water may be released previously stored water which must continue 

instream to s,erve .its intended beneficial use. If precipitation occurs in the following weeks or 

months, you should not commence diversion before being notified by the State Water Board 

that water is legallyavailable for diversion under your priority of right. Evaluations for additional 
curtailments of more senior rights wiH be made every two weeks through September. 
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To ·water Right Users in the 
Sacramento-San Joaquin Delta, 
Sacramento & San Joaquin River Watersheds 

Con1pliance Certification RG(!Uir~d: 

-2- June 12, 2015 

Holders of pre-1 914 water right claims with priority dates equal to or later than 1903 are 
required to document receipt ·of this notice.by completing an online Curtailment Certification 
Form (Fqrm) within seven days. The Form confirms your cessation of diversion under the 
specific pr~1914 claim of right. Completion of the Fonn is mandatory to avoid unnecessary 
potential enforcement proceedings. You are required to complete the Form for each pre-1914 
claim of right identified through this notice at: 
http://wvvw.waterboards.ca. gov/watenightslwater_issueslprograms/ewrims/curtallment/2015curt_form.php 

Exception~ to Cur.:ailmen't: 
If your diversion is for hydroelectric generation by direct diversion only and all water diverted is 
returned to the same S'U'eam systemJ you may continue to divert under your pre-1914 claim of 
right. If you continue to divert under the above circumstances. you must identify that on the 
Fonn and provide the information requested. lf you have previously collected water to storage 
in a reservoir covered by a pre-1914 claim of right prior to this curtailment notice, you still may 
beneficially use that previously stored water. HoYJever, you· must bypass all inflow into the 
reservoir at all times during the period this notice remains in effect. 

r~Jo Exc~ption ·fo~' Health and Sa·fety: 
There is no exception to ihis notice for health and safety needs. However, we are aware that 
some water users must comply with directives issued by the Division of Drinking \1\Jatar (DDW), 
or local health or drinking water regulation to provide continued water service to meet minimum 
health and safety standards. Should you continue to divert water under a claim of right subject 
to this notice to meet human health and safeW needs, you must complete the Form identifying 
your health and safety needs, whether there is an applicable DDW, state or local regulation and 
your attempts at securing an alternate water supply. The State 'l\fater Board will carefull~r 
analyze the non--exempted continued diversions for minimum health and safety needs on a 
case-by-case basis. 

i"otenti~l Enforcemerrt! 
Those vvho are found to be diverting water beyond what is legally available to them may be 
subject to administrative penalties, cease and desist orders, or prosecution in court l·f the State 
Water Board finds follo'f~~ng an adjudicative proceeding that a person or entity has diverted or 
used water water unlawfully, the State Water Board may assess penalties of $1,000 per day of 
violation and $2,500 for each acre-foot diverted or used in excess of a valid water right. (See 
Water Code,§§ 1052, 1055.) Additionally, ifthe State Water Board i~sues a Cease and Desist 
Order against an unauthorized diversion, violai:ion of any such order can result in a fine of 
$101000 per day. (See \f\later Code,§§ 1831, 1845.) 

The State VVater Board is encouraging diverters to worrt together to reach local voluntary 
agreements that not only provide solutions thai help local communities with water shortages. but 
also prevent Injury to other legal users of watar and do not cause unreasonable offects on fish 
and wildlife. If you have any questions, please call our Curtailment Hotline at (916) 341~5342, · 
contact us by email at: SWRCB-Curtailment-Certification@waterboards.ca.gov, or review our drought 
year Webpage at: http://WV'JIJII'.waterboards.ca.gov/watenights/v,!Sfer_issues/programs/drought/index..Shtml#notices 
The State Water Board also encourages water right holders to assist in the prevention of 
unlawful diversion of water and in discouraging any waste or unreasonable use of water. To 
assist the State Water Board, you may file a complaint at: 
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To Water Right Users in the 
Sacramento-san Joaquin Delta, 
Sacramento & San Joaquin River Watersheds 

-3-

http:/Jwv.m.dtsc.ca.gov/database/Ca!EPA_Complaintlindex.cfm 

June ·12, 2015 

We recognize the burden the drought creates, and \iJani to assure that others do not illegally 
benefit from your curtailments. 

Sincerely, 

~~ 
'Thomas Howard 
Executive Director 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

BBID 
EXHIBIT 277 



BBID Exh. 277

RECEIVED 

JUL 2 2 2015 

- ....... .. ----·--. -·····-----.... · .. - -···-----· ........ ----· --·-·-B·yr·en-~-8-e·tlT-a·tl)l-··-.. --···-. ·-····r··~·~···-- .. - -------

state Water Resources Control Board Irrigation District 
JUL 2·0 2015 

Byron-Bethany Irrigation District 
Attn: Rick Gilmore, General Manager 
7995 Bruns Road 
Byron, CA 94514 

CERTIFIED MAIL NO. 7003 1680 0000 2965 9480 

Daniel Kelley CERTIFIED MAIL NO. 7003 1680 0000 2965 9473 
General Counsel, Byron-Bethany Irrigation District 
Somach Simmons & Dunn 
500 Capital Mall, Suite 1000 
Sacramento, CA 95814 

Dear Messrs. Gilmore and Kelley: 

ENFORCEMENT ACTION ENF01951 - ADMINISTRATIVE CIVIL LIABILITY COMPLAINT 
REGARDING UNAUTHORIZED DIVERSION OF WATER FROM THE INTAKE CHANNEL TO 
THE BANKS PUMPING PLANT (FORMERLY ITALIAN SLOUGH) IN CONTRA COSTA 
COUNTY 

Enclosed is an Administrative Civil Liability (ACL) Complaint relating to your diversions from the 
intake channel to the Banks Pumping Plant (formerly Italian Slough) after June 12, 2015. This 
letter serves as notice to Byron-Bethany Irrigation District (881D) that the State Water 
Resources Control Board (State Water Board), Division of Water Rights (Division), intends to 
impose the proposed Administrative Civil Liability. 

You have 20 days from receipt of this notice to act or face additional enforcement 
without further notice. Therefore, this matter requires your immediate attention. 

VIOLATION DESCRIPTION 

8810 is alleged to have diverted a tc;tal of approximately two thousand sixty-seven (2,067) acre· 
feet over the course of thirteen days, from June 13 through June 25, 2015, during Which water 
was unavailable to serve BBID's wate·r right. The violation is further described in the enclosed 
ACL Complaint. 

ADMINISTRATIVE ClVlL LIABILITY 

California Water Code, section 1052, prohibits the unauthorized diversion of water. Water Code 
section 1052 authorizes the State Water Board to administratively impose civil liability for 
unauthorized diversions of water during periods of drought emergency in an amount not to 
exceed $1 ,000 per day of violation plus $2,500 per acre-foot dive·rted without authorization. 
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Byron-Bethany Irrigation District -2- .JUL 20 2015 

I am hereby issuing the enclosed ACL Complaint proposing that a liability of $1,553,250 be 

imposed for your diversion of water during periods when water supplies were insufficient to fulfill 

your claimed right. The ACL Complaints provides for a potentially reduced penalty upon 

showing that water pumped during the time considered under this action was used for health 

and safety needs, or for critical power generation. If you fail to respond to the ACL 
Complaint in one of the manners below within 20 days of receiving this notice, then the 

State Water Board will issue an ACL Order and seek recovery of this proposed liability 

amount as authorized by California Water Code section 1055.4. 

If you disagree with the facts or allegations set forth in the ACL Complaint, you may request a 

hearing before the State Water Board. Your request for a hearing must be in writing, 

signed by you or on your behalf, and mailed or hand-delivered to ensure receipt by the 

State Water Board within 20 days from the date you receive this notice. You may mail 

your written hearing request to: State Water Resources Control Board, Division of Water 
Rights, Attn: Enforcement Section~ P.O. Box 2000, Sacramento, CA 95812-2000. 

You may hand-deliver your written hearing request to: State Water Resources Control Board, 

Division of Water Rights. Records Unit, 1001 l Street, 2nd Floor! Sacramento, CA 95814. 

If you request a hearing! a hearing will be scheduled before the State Water Board or a · 

designated hearing officer. Prior to the hearing, you will be required to submit any written 

testimony and other evidence you would like the State Water Board to consider. You will be 

notified of the hearing date and the submittal deadlines as soon as they are scheduled. 

If you fail to come into compliance or request a hearing within 20 days of the date you receive 

this notice, the State Water Board will adopt the ACL 
SUMMARY OF OPTIONS 

1 . Submit a written request for hearing within 20 days of receiving the enclosed ACL 

Complaint; or 

2. Do nothing, and receive a final ACL Order. 

If you have any questions regarding the ACL Complaint, or if you have information that you want 

to provide in response to this compliant~ or information that you belief the State Water Board 

staff should otherwise consider, please contact Kathy Mrowka, Manager, Enforcement Section 

at (916) 341-5363 or Kathy.Mrowka@waterboards.ca.gov; or Andrew Tauriainen, Attorney Ill, 

Office of Enforcement, at (916) 341-5445 or Andrew.Tauriainen@waterboards.ca.gov, or send 

the information directly to them via email. 

Sincerely, 

~~0'~--
)dn O'Hagan. AssQnt Deputy Director 
Division of Water Rights 

Enclosures: 1) Administrative Civil Liability Complaint 
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STATE OF CALIFORNIA 
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY 

STATE WATER RESOURCES CONTROL BOARD 

.DIVISION OF WATER RIGHT$ 

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT 

In the Matter of Unauthorized Diversion by 

BYRON-BETHANY IRRIGATION DISTRICT 

SOURCE: Intake Channel to the Banks Pumping Plant (formerly Italian Slough) 

COUNTY: Contra Costa . ... . . : : - " 

YOU ARE HEREBY GIVEN NOTICE THAT: 

1. Byron-Bethany Irrigation· District (8810 or District) is alleged to have diverted and used water in 
violation of California Water Code section 1052, subdivision (a), which provides that the diversion 
or use of water subject to Division 2 of the Water Code other than as authorized in Division 2 is a 
trespass. · 

2. Water Code section 1052, subdivision (c), provides that any persC?n or entity committing a 
trespass during .a period for which the Governor has issued a proclamation of a state of drought 
emergency may be liable in an amount not to exceed the sum of one thousand dollars ($1,000) 
for each day the trespass occurs plus two thousand five hundred dollars ($2,500) for each acre­
foot of water diverted or used in excess of that diverter's rights. Water Code section 1052, 
subdivision (d)(2), provides that civil liability may be imposed administratively by the State .Water 
Resources Control Board (State Water Board or Board) pursuant to Water Code section 1055. 

3. Water Code section 1055, subdivision (a), provides that the Executive Director of the State Water 
Board may issue a complaint to any person or entity on whom Administrative Civilliabmty (ACL) 
may be imposed. On June 5, 2012, the Executive Director delegated this authority to the Deputy 
Director for Water Rights. State Water Board Resolution 2012-0029 .authorizes the Deputy 
Director for Water Rights to issue an order i.mposing an ACL when a complaint has been issued 
and no hearing has been requested within 20 days of receipt of the complaint. The Deputy 
Director for Water Rights has redelegated this authority to the Assistant Deputy Director for Water 
Rights pursuant to State Water aoard Resolution 2012-~029~ 

ALLEGATIONS 

4. On June 30, 2010, BBID submitted an Initial Statement of Water Diversion and Use (Statement). 
which the State Water Board, Division of Water Rights (Division) designated as Statement 
021256 (5021256). Under S021256, BBID claims a pre-1914 appropriative water right to. the 
Intake Channel to the Banks Pumping Plant, formerly Italian Slough,' in Contra Costa County. 
Th·e Statement also indicates that 8810 diverted approximately 26,179 acre-feet (af) in 2009 for 
municipal and industrial and agricultural use within its boundaries. · 

5. On July 1, 2013, BBID submitted Supplemen~l Statements for 5021256, for the years 2010, 
2011 and 2012. BBID.~s Supplemental Statements each indicates that the District first put water 
to use in 1917, and that the purpose of use for the District's diversions is irrigation of 12,500 
acres. The 2010 Supplement Statement indicates that BBID diverted 25,269 af and applied 

... ....... 
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Byron-Bethany Irrigation District 
Page 2 of 7 

approximately 22,302 af to beneficial u~e. The 2011 Supplemental Statement indicates that 
BBID diverted 22,344 af and applied 19,779 at to beneficial use. The 2012 Supplemental 
Statement indicates that BBID diverted 32,167 at and applied 28,345 at to beneficial use. 

6. BBID does not hold or claim any other appropriative or riparian water rights on record with the 
State Water Board, although S021256 indicates that BBID holds Contract No. 14-06-200-785-
LTR1 with the United States Bureau of Reclamation (Reclamation). In 2014 and 2015, 
Reclamation's agricultural contractors in the Delta were allocated z;ero percent of their contract 
quantity (available at http://www.usbr.gov/newsroom/newsrelease/detail.cfm?RecordiD=49115 
[last accessed June 30, 2015]). BBID confirmed in a public statement dated June 12,2015, that it 
had received zero water supply from Reclamation in both 2014 and 2015 (available at 
http://bbid.org/wp-content/uploads/20 15/06/BBI 0-Curtailment-Response-FINAL 1. pdf [last 
accessed June 30, 2015].) 

7. On January.17, 2014, Governor Edmund G. Brown Jr. issued Proclamatjon.No ... 1~17-2014, 
declaring a State of Emergency to exist in California due to severe drought conditions .. 

B. Also on January 17, 2014, the State Water Board issued a "Notice of Surface Water Shortage 
and Potential Curtailment of Water Right Diversions" (2014 Shortage Notice). The 2014 Shortage 
Notice alerts water right holders in critically dry watersheds that water may become un~vailable to 
satisfy beneficial uses at junior priorities. 

9. On April 25, 2014, Governor Brown issued a Proclamation of a Continued State of Emerget:JCY 
due to drought conditions, to strengthen the state's ability to manage water and habitat effectively 
in drought conditions. 

10. On May 27, 2014, the State Water Board issued a "Notice of Unavailability of Water and 
Immediate Curtailment for Those Diverting Water in the Sacramento and San Joaquin River 
Watershed with a post-1914 Appropriative Righr (2014 Unavailability Notice), which notifies all 
holders of post-1914 appropriative water rights within the Sacramento and San Joaquin River 
watersheds of the lack of availability of water to serve their post-1914 water rights, with some 
minor exceptions for non-consumptive diversions. The 2014 Unavailability Notice did not apply to 
pre-1914 appropriative rights such as that claimed by 8810. The State Water Board notified the 
most senior right holders in stages as water became available to serve their rights, and by 
November 19, 2014, had notified all right holders of availability for all diversions in the 
Sacramento and San Joaquin River watersheds. 

11. On January 2~, 2015,· the State Water Board issued a "Notice of Surface Water Shortage and 
Potential for Curtailment of Water Right Diversions for 2015n (2015 Shortage Notice}. The 2015 
Shortage Notice alerted water right holders in critically dry watersheds that water may become 
unavailable to satisfy beneficial uses at junior priorities. · 

12. On February 4, 2015, the State Water Board issued Order WR 2015-0002-DWR, requiring pre-
1914 and riparian water right claimants representing the top 90 percent of such claimants by 
volume in the Sacramento and San Joaquin River watersheds and the Delta to subm.it information 
relating to their claimed water right, the monthly amounts of water diverted and the basis of right 
claimed for diversions in 2014, and monthly diversion information and anticipated monthly 
diversion information for each month ~tarting with February, 2015, to be submitted by the 5th of 
each succeeding month until the drought ends. 

13. 8810 is subject to Order WR 2015:-0002-DWR, and in response submitted information indicating 
that its predecess·or, the Byron-Bethany Irrigation Company, recorded notice of an appropriation 

. of water on or around May 18, 1914. Thus, BBID claims that its pre-1914 water right has a 
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priority date of May 18, 1914.1 

14. BBID also submitted water diversion and use information for 2014, projected monthly diversions 
for 201'5, and actual monthly diversions through May, 2015. BBID re.ports that it diverted 30,204 
af in 2014 and projected diversions of 25,452 af in 2015. BBID's reported actual monthly 
diversion amounts for January through May, 2015, are generally similar to reported diversions for 
the same months in prior years where such information is available. BBID's reported projected 
diversions are similar to the reported actual diversions for the same months in prior years where 
_such information isavailable. From August 1 to October 31,2014, BBIDreports it pumped 1,573 
af of water under transfer that was approve~ by State Water Board Order dated August 27, 2014. 

15. On April1, 2015, Governor Brown issued Executive Order B-29-15 {Executive Order} to 
strengthen the state's ability to manage water and habitat effectively in drought conditions and 
called on all Californians to redouble their efforts to conserve water. The Executive Order finds 
that the continuous severe drought conditions present urgent challenges across the state 
including water· shortages for municipal water use and for agricultural production, increased 
wildfire activity, degraded habitat for fish and wildlife, threat of saltwater contamination, and 
additional water scarcity if drought condition~ continue. The Executive Order confirms that the 
orders and provisions in the Governor's previous drought proclamations and orders, the January 
17, 2014, Proclamation, April25, 2015, Proclamation, and Executive Orders B-26-14 and B-28-
14, remain in full force and effect. On April 2, 2015, the State Water Board issued another notice 
warning that notices of unavailability of water were likely to be issued soon. 

16. On Apri123, 2015, the State Water Board issued a "Notice of Unavailability of Water and 
Immediate Curtailment for Those Diverting Water in the San Joaquin River Watershed with a 
Post-1914 Appropriative Righr (April23 Unavailability Notice), which notifies all holders of post-
1914 appropriative water rights within the San Joaquin River watershed of the lack of availability 
of water to serve their post-1914 water rights, with some minor exceptions for non-consumptive 
diversions. The State Water Board issued a similar notice for post-1914 appropriative water 
rights within the Sacramento River watershed on May 1, 2015 {May 1 Unavailability Notice). The 
April23 and May 1 Unavailability Notices do not apply to pre-1914 appropriative rights such as 
that claimed by BBID. 

17. On June 12, 2015, the State Water Board issued a "Notice of Unavailability of Water and Need 
for Immediate Curtailment for Those Diverting Water in the Sacramento-San Joaquin Watersheds 
and Delta with a Pre-1914 Appropriative Claim Commencing During or After 1903 .. (June 12 
Unavailability Notice), which notifies all holders of pre-1914 appropriative water rights with a 
priority date of 1903 and later within the Sacramento and San Joaquin River watersheds of the 
lack of availability of water to serve their rights, with some minor exceptions for non-consumptive 
uses. 

18. Drought management of water rights is necessary to ensure that water to which senior water right 
holders are entitled is actually available to them, which requires that some water remain in most 
streams to satisfy senior demands at the furthest downstream point of diversion of these senior 
water rights. The June 12 Unavailability Notice reflects the State Water Board's determination 
tha~ the existing water available in the Sacramento-San Joaquin watersheds and the Delta is 
insufficient to meet the demands of diverters with claims of pre-1914 appropriative rights with a 
priority date of 1903 and later. Continued diversion when there is no water available under the 
priority of the right constitutes unauthorized water diversion and use. Unauthorized diversion is 
subject to enforcement. (Wat. Code§ 1052.) · 

1 The term "pre-1914" appropriative water right means those appropriative rights commenced prior to 
December 19, 1914, the effective date of the Water Commission Act. Therefore, it is .possible to have a 
"pre-1914" appropriative water right with a priority date in 1914. 
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19. The State Water Board determines the availability of water for water rights of varying priorities in 
any watershed by comparing the current and projected available water supply with the total water 
right diversion demand. 

20. To determine water availability, the Board relies upon the full natural flows of watersheds 
calculated by the Department of Water Resources (DWR) for certain watersheds in its Bulletin 
120 and in subsequent monthly updates.· "Full natural flow," or "unimpaired runoff," represents 
the natural water production of a river basin, unaltered by upstream diversions, storage, storage 
releases, or by export or import of water to or from other watersheds. The full natural flow 
amount is different than the measured stream flows at the given measurement points because 
the measured flows may be higher or lower due to upstream operations. Forecasted flow data is 
uncertain, so DWR provides the data in the form of ''levels of exceedance" or simply 
"exceedance" to show the statistical probability that the forecasted supply will occur. The 
exceedance is simply the percent of the time that the actual flow is expected to exceed the 
projected flow. The 90 percent exceedance-hydrology.assumes inflow.~. from r~i.nfall and 
snowmelt at levels that are likely to be met or exceeded by actual flows with a 90 percent 
probability, or in other words, there is a ten percent or less chance of actual conditions turning out 
to be this dry or drier. In April and early May, the State Water Board uses the 90% and 99% · 
exceedance amounts for its analyses due to low flow conditions. DWR's daily natural flow 
calculations are also used in the analysis. 

21 . To determine water demand, the State Water Board relies on information supplied by water right 
holders on annual or triennial reports of water diversion and use required to be true and accurate 
to the best of the knowledge of the diverters. The Board also incorporates 2014 diversion data 
submitted pursuant to Order WR 2015-0002. All reported monthly water diversion data is 
compiled by watershed, type of right and priority dates. The Board performs quality control 
checks and removes obvious errors, excess reporting, _removes demand for direct diversion for 
power, and makes additional changes based on stakeholders' input. ·The corrected demand data 
includes the 2014 reported data for 90% of the watershed demand plus, for the remaining 
diverters, an averaged diversion amount for 2010 through 2013. These monthly diversion 
demands are grouped into water (ight types (riparian, pre-1914 and po~t-1914 rights). 

22. The State Water Board consistently.adjusts the water availability and demand analyses based on 
new information obtained from stakeholders, or adjustments to projected flows from the DWR. 
State Water Board staff reviews this information and provides revisions to its data set and graphs 
that are all shown on the Watershed Analysis website · 
(http://www.waterboards.ca.gov/waterrights/wa!er issues/programs/drouqht/analysisD. 

23. The State Water Board's Watershed Analysis website provides updated graphical summations 
and spreadsheets containing supporting analysis of the availability and demand analyses. The 
graphical summations show priorities with monthly demands for the total riparian demand at 
bottom, the pre-1914 demands added to riparian and depicted above the riparian demand. The 
monthly amounts are averaged into cubic feet per second for graphical purposes. See, for 
example, the combined Sacramento/San Joaquin River Basin Senior Supply/Demand Analysis 
(http://www.waterboards.ca.gov/waterrights/water issues/programs/drought/analysis/docs/sacsjc 
ombined.pdf). The Curtailment Analysis website also provides graphical summations of the San 
Joaquin River Basin Senior Supply/Demand Analysis with Proportional Delta Demand · 
(http://www.waterboards.ca.gov/waterriqhts/water issues/proarams/drought/analysis/docs/sjprora 
ted. pdO and the Sacramento River Basin Senior Supply/Demand Analysis with Proportional Delta 
Demand 
(http://www. waterboards.ca.qov/waterriqhts/water issues/proqrams/drought/analysis/docs/sacpro 
rated.pdf). · 

24. This analysis shows that by June 12, 2015, available supply was insufficient to meet the demands 
of appropriative rights with priority ·dates of 1903 and later throughout the Sacramento and San 
Joaquin River watersheds and the Delta. 
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25. The June 12 Unavailability Notice applies to S021256 because 8810 claims a priority date of May 
18~ 1914. 8810 received an electronic copy of the June 12 Unavailability Notice on June 12, 
2015, via the Board's "Drought Updates" Lyris email Jist system, because Rick Gilmore, BBID's 
General Manager is a subscriber to that system (via email address r.qilmore@bbid.org). 
Moreover, 8810 issued a public statement on June 12, 2015, in response to the June 12 . 
Unavailability Notice (available at http://bbid. org/wp-content/uploads/2015/06/BBI 0-Curtailment­
Response-FINAL 1.pdf [last accessed June 25, 2015).) BBID received a paper copy of the June 
12 Unavailability Notice no later than June 15, 2015. 

26. BBID's diversions are recorded by DWR and posted to the California Data Exchange Center 
(CDEC) (http://cdec.water.ca.gov/cgi-progs/queryDaily?BBI also available at 
http:/lwww.water.ca.gov/swp/operationscontrol/docs/delta/DeltaHydroloqy.odf ). CDEC reports 
that BBID has diverted water each day since the June 12 Unavailability Notice: · 

·-
Date Avg Diversion Amount Date Avg Diversion Amount Diverted 

Rate ~<cfs) · Diverted ( af) Rate (cfs) (at) 
06/13/2015 91 180 06/20/2015 96 190 
06/14/2015 122 242 06/21/2015 99 196 
06/15/2015 79 156 06/2212015 62 123 
06/16/2015 83 164 06/23/2015 61 121 
06/17/2015 78 154 06/2412015 67 132 
06/18/2015 91 180 06/25/2015 36 71 
06/19/2015 80 158 06/26/2015 0 0 

27. The daily diversion rates through June 24 are comparable to the District's average daily diversion 
rates reported for June 2014 (4,842· af/30 days/1.9835=81.4 cfs), and those 8810 reported as 
anticipated for June 2015. This daily rate is in excess of the basic minimum hearth and safety 
needs of Mountain House Community Service District. This indicates that 8810 has continued its 
normal diversions following the June ·12 U!lavailability Notice. 

28. 8810 diverted a total of approximately two thousand sixty-seven (2,067) acre-feet over the course 
of thirteen days following the June 12 Unavailability Notice, specifically from June 13 through 
June 25, 2015. 

29. On July 15, 2015, the State Water Board issued a Clarification to the Unavailability Notices 
indicating that, to the extent that any of the notices described above contain language that may 
be construed as an order requiring you to curtail diversions under your affected water right, that 
language has been rescinded. Similarly, any language requiring affected water right holders to 
submit curtailment certification forms has been rescinded. 

30. Diversion or use of water by an appropriative water right holder when there is insufficient water 
supply available for that water right is an unauthorized diversion or use of water subject to 
Division 2 of the Water Code. Water Code section 1052, subdivision (a) provides that 
unauthorized diversion o~ use of water is a trespass. 

31. This.enforcement action is based on lack of available water supply under the priority of the right. 
The Unavailability Notices were issued for the purpose of advising the public and water diverters 
of the lack of available water under the priority of the rights identified in each notice; the notices 
are not the basis for this enforcement action. 

PROPOSED CIVIL LIABILITY 

32. Water Code section 1052 provides that the maximum civil liability that can be imposed by the 
State Water Board in this matter for the unauthorized diversion and use of the water during a 



BBID Exh. 277

Byron-Bethany Irrigation District 
Page6 of7 

drought period is $1,000 for each day of trespass plus $2,500 for each acre-foot of water diverted 
or used in excess of that diverter's water rights. 

33. Evidence demonstrates that BBID's unauthorized diversions began on June 13, 2015, and 
continued ·until June 25, 2015, for a total of thirteen { 13) days. Over that period, BBI D diverted 
approximately two thousand sixty-seven {2,067) acre-feet of water in excess of that available to 
serve its claimed water right. · 

34. Therefore, the maximum civil liability for the alleged violations is $5,180,500 [13 days at $1,000 
per day plus 2,067 acre-feet at $2,500 per acre-foot]. 

35. In determining the amount of civil liability, California Water Code section 1055.3 requires that the 
State Water Board consider all relevant circumstances, including, but not limited to, the extent of 
harm caused by the violation, the nature and persistence of the violation. the length of time over 
which the violation occurs;-and any corrective action take!? by t~e vi_Qia~or~ ... _. 

36. In this case, BBID has made unauthorized diversions of water from the Intake Channel to the 
Ban~s Pumping Plant (formerly Italian Slough) during the most extreme drought in decades, 
when there was insufficient water supply available for BBID'~ claimed water right. BBID was 
aware that the State Water Board had determined that there was insufficient water supply 
available for BBID's claimed water right These unauthorized diversions have reduced or 
threatened to reduce the amount of water available for downstream water right holders during an 
extreme drought emergency. Moreover, BBID's diversions likely reduced the water available for 
instream resources and riparian habitat within the Delta during an extreme drought emergency. 

37. BBID received an economic advantage over other legitim~te water diverters in the area by 
foregoing the costs" of buying replacement water during the violation period. During 2015, 
irrigation districts north of the Delta have paid at least $250 per acre-foot of replacement water. 
Thus, by illegally diverting 2,067 acre-feet ofwater'from June 13 through June 25, BBID avoided 
purchased water costs of at least $516,750. 

38. The Division estimates that its staff cost to investigate the unauthorized diversion issues and 
develop the enforcement documents to be $3,000. 

39. BBID is known to be serving water to Mountain House Community Service District and to power 
generation facilities that may be deemed critical energy suppliers. BBID and Mountain House 
Community Service District took corrective actions to secure water available via contrad and 
transfer. Although these supplies were not provided during the violation period identified above, 
they are recognized as progressive correction actions to ·prevent unauthorized diversions. Also 
taken into consideration is the fact that BBID has stopped its diversions from June 26. 

40. Having taken into consideration the factors described above, the Assistant Deputy Director for 
Water Rights recommends an ACL for the unauthorized diversion of water in the amount of 
$1,553,250. The recommended penalty is based on the circumstances known to this time, 
BBID's continued diversions despite lack of availability of water to serve its right during extreme 
ongoing drought conditions, and to provide a strong disincentive for continued unauthorized 
diversions by BBID and any similarly-situated parties. The Prosecution Team will consider 
adjustment of the recommended penalty if BBID provides evidence of the amounts of water 
pumped that were for health and safety needs or critical power generation. 

41. Should the matter go to hearing, the State Water Board may consider a different liability based on 
the evidence received. including additional staff costs incurred, up to the maximum amount 
provided by law. It is estimated that if this this matter goes to hearing, additional staff costs 
incurred for the prosecution staff would be approximately $10,000. 
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RIGHT TO HEARING 

42. BBID may request a hearing on this matter before the State Water Board. Any such request for 
hearing must be in writing and received or postmarked within 20 days of the date this notice is 
received. (California Water Code,§ 1055, subd. (b).) · 

43. If 8810 requests a hearing, BBID will have an opportunity to be heard and to contest the 
allegations in this Complaint and the imposition of an .ACL by the State Water Board. If a hearing 
is requested, separate notice setting the time and place for the hearing will be mailed not less 
than 1 0 days before the hearing date. 

44. If BBID requests a hearing, the State Water Board will consider at the hearing whether to impose 
the civil liability, and, if so, whether to adjust the proposed liability within the amount authorized by 
statute. Based on the evidence receiye~ ~t th_~ h~aring, the State Water Board may take-any 
appropriate action in accordance-with sections 100, 275; and 1050 et seq. of the California Water 
Code and its responsibilities under the public trust doctrine. Any State Water Board order 
imposing an ACL shall become final and effective upon issuance. 

45. If BBID does not wish to request a hearing, please remit a cashier's check or money order within 
20 days of the date of this Complaint for the amount of the ACL set forth above to: 

State Water Resources Control Board 
Division of Water Rights 
Enforcement Section 
P.O. Box 2000 
Sacramento, CA 95812..:2000 

46. If 8810 does not request a hearing and does not remit the ACL amount, the State Water Board 
may seek recovery of the ACL amount as authorized by Water' Code section 1055.4. 

STATE WATER RESOURCES CONTROL BOARD 

AJ?-0'/::J. ~ -
Yn O'Hagan, Assis"<fi?nt Deputy Director 
Division of Water Rights 

Dated: JUL 2-·0 2015 
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Tauriainen, Andrew@Waterboards 

From: Spivy-Weber, Frances@Waterboards </0= M MS/OU =EXCHANGE ADMINISTRATIVE 
GROUP (FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=SPIVY-WEBER, 
FRANCE23EEB69A-OB17 -49ED-B4D9-ED669E28F3 BFBAE > 

Sent: Wednesday, April 01, 2015 1:34 PM 
To: Howard, Tom 
Cc: O'Hagan, John@Waterboards; Evoy, Barbara@Waterboards; Trgovcich, 

Caren@Waterboards; Burns, Gordon@EPA 
Subject: Re: Water Rights Curtailment Letter 

Good letter, good to give a heads up. Agree that GO should be looped in. Fran 

Sent from my iPad 

>On Apr 1, 2015, at 1:21PM, Howard, Tom <Tom.Howard@waterboards.ca.gov> wrote: 
> 
>FYI, I would like to post this about noon tomorrow. We sent a less ominous letter in early February but it seems 
appropriate to continue to warn people. Let me know if you have any questions or comments. 
> 
>-----Original Message-----
> From: O'Hagan, John@Waterboards 
>Sent: Wednesday, April 01, 2015 1:17PM 
>To: Trgovcich, Caren@Waterboards; Howard, Tom 
> Cc: Evoy, Barbara@Waterboards; Mrowka, Kathy@Waterboards; Coats, Brian@Waterboards 
>Subject: FW: Water Rights Curtailment Letter 
> 
>Tom and Caren, 
>Here is letter. Let me know and we can post today on Drought Lyris. 
> 
>-----Original Message-----
> From: Hensley, Cindy D.@Waterboards 
>Sent: Wednesday, April 01, 2015 1:11PM 
>To: O'Hagan, John@Waterboards; Evoy, Barbara@Waterboards 
>Subject: RE: Water Rights Curtailment Letter 
> 
>John and Barbara, 
>Here you go, 
> 
>Cindy D. Hensley 
> Executive Assistant 
> Division of Water Rights 
> (916} 341-5308 
> 
> 
>-----Original Message-----
> From: O'Hagan, John@Waterboards 
>Sent: Wednesday; April 01; 2015 1:03 PM 
>To: Hensley, Cindy D.@Waterboards 
>Subject: RE: Water Rights Curtailment Letter 
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> 
>Add date. 
> 
> -----Original Message-----
> From: Hensley, Cindy D.@Waterboards 
> Sent: Wednesday, April 01, 2015 12:57 PM 
>To: O'Hagan, John@Waterboards 
>Subject: RE: Water Rights Curtailment Letter 
> 
>John, 
>I did not change the format or add a date. Please let me know if you need me to do that. 

> 
>Cindy D. Hensley 
>Executive Assistant 
> Division of Water Rights 
> (916) 341-5308 

> 
> 
> -----Original Message-----
> From: O'Hagan, John@Waterboards 
>Sent: Wednesday, April 01, 2015 12:54 PM 
>To: Hensley, Cindy D.@Waterboards 
> Cc: Evoy, Barbara@Waterboards 
>Subject: FW: Water Rights Curtailment Letter 

> 
>Cindy, 
>Can you put this on SWRCB Executive letterhead. Return to Barbara and I. 
> 
>-----Original Message-----
> From: O'Hagan, John@Waterboards 
>Sent: Wednesday, April 01, 2015 9:10AM 
>To: Trgovcich, Caren@Waterboards; Evoy, Barbara@Waterboards; Howard, Tom 
> Cc: Mrowka, Kathy@Waterboards; Coats, Brian@Waterboards 
>Subject: RE: Water Rights Curtailment Letter 

> 
>Barbara, Caren and Tom, 
>Here is clean version. I assume this will be sent via Iyris. 
> 
>-----Original Message-----
> From: Trgovcich, Caren@Waterboards 
>Sent: Wednesday, April 01, 2015 7:06AM 
>To: O'Hagan, John@Waterboards; Evoy, Barbara@Waterboards; Kostyrko, George@Waterboards 
> Cc: Mrowka, Kathy@Waterboards; Coats, Brian@Waterboards 
>Subject: RE: Water Rights Curtailment Letter 
> 
>Agreed .. , 
> 
>George- can you please provide us with a status on the web page as soon as you can? 

> 
>-----Original Message-----
> From: O'Hagan, John@Waterboards 
>Sent: Wednesday, April 01, 2015 7:00AM 
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>To: Trgovcich, Caren@Waterboards; Evoy, Barbara@Waterboards 
> Cc: Mrowka, Kathy@Waterboards; Coats, Brian@Waterboards 
>Subject: RE: Water Rights Curtailment Letter 
> 
> Caren and Barbara, 
>I edited the letter slightly to reflect the Statewide Notice letter date. I also edited the letter from 11 in the coming 
months 11 to 11 SOOn 11

• 

> 
>I assume this is to be posted via Iyris. 
> 
>-----Original Message-----
> From: Trgovcich, Caren@Waterboards 
>Sent: Tuesday, March 31, 2015 7:03 PM 
>To: Howard, Tom; Marcus, Felicia@Waterboards 
> Cc: Evoy, Barbara@Waterboards; O'Hagan, John@Waterboards 
>Subject: RE: Water Rights Curtailment Letter 

> 
> OK ... I made a couple of edits to reflect continuing dry conditions. Barbara and John - you can take it from here. 
> __________________________________ _ 

>From: Howard, Tom 
>Sent: Tuesday, March 31, 2015 6:54PM 
>To: Trgovcich, Caren@Waterboards; Marcus, Felicia@Waterboards 
> Cc: Evoy, Barbara@Waterboards; O'Hagan, John@Waterboards 
>Subject: Re: Water Rights Curtailment Letter 
> 
>Yes, something like this. \/lfe need to qualify that if dry conditions persist. Let's not caution riparians unless john thinks 
it will happen. I assume we will target our watersheds. 
> 
>Please try to get me a final draft tomorrow. I want to run by Gordon, et al. 

> 
>Sent from my iPad 
> 
>>On Mar 31, 2015, at 6:48PM, Trgovcich, Caren@Waterboards <Caren.Trgovcich@waterboards.ca.gov> wrote: 
>> 
>>Tom and Barbara- I took a stab at the letter that would be sent. It will need a bit of work since I did this pretty quick. 
>>Tom- please let us know if this is along the lines of what you were looking for. 
>> 
>>Barbara- based on Tom's feedback, please revise ... l am going to be pretty tied up tomorrow. Thanks !! 

>> 
>> CT 
>><CURTAILMENT OF WATER RIGHT DIVERSIONS ct.docx> 
><Curtailment of Water.docx> 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 
Cc: 

Subject: 

Dee Dee and Tom, 

O'Hagan, John@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDL T)/CN = RECIPIENTS/CN =O'HAGAN, JOHN@WATER7B72A79A­
DD76-4B3C-B470-A3BF3B5BCDD7939> 
Thursday, April 02, 2015 9:36AM 
Dadamo, Dorene@Waterboards; Howard, Tom 
Evoy, Barbara@Waterboards; Trgovcich, Caren@Waterboards; Mrowka, 
Kathy@Waterboards; Coats, Brian@Waterboards 
RE: Water Rights Curtailment Letter 

There is an increases in flows as you move downstream on the San Joaquin River. Most of this increased flows are 
associated with fishery or Delta bypass and/or releases requirements on Merced ID, Turlock Modesto IDs and the 
Bureau at New Melones. We are using the FNF from Upper San Joaquin above Friant, and at New Melones, New Don 
Pedro and New Exchequer on the Stanislaus, Tuolumne and Merced rivers, respectively. Contributions from Fresno and 
other tributaries are insignificant or zero. 

The following is USGS flow data for today along the San Joaquin as you move downstream. As evident, the changes in 
flow are mostly reflective of the contributions we are considering but there be additional drainage returns from day to 
day. Today "'130 cfs above Vernalis. 

Below Friant- 195 cfs 
San Mateo Rd. above Mendota- 0 cfs 
Below Mendota- 141 cfs (+141 cfs maybe Sacramento River Exchange?) 
Fremont Ford Bridge- 79 cfs (-62 cfs) 
Above Newman- 111 cfs (+ 32 cfs) 
Below Newman- 196 cfs Merced River"' 85 cfs Note: 3/27/15 Exchequer Inflow- 246 Outflow- 207 cfs Storage 
Change-39 AFA 
Crows Landing- 217 cfs (+21 cfs) 
Tuolumne R. at Modesto- 178 cfs Below LaGrange Dam- 171 cfs New Don Pedro Storage Change- -1757 AF 
Stanislaus R. at Ripon- 568 cfs Note: Release from New Melones- 1495 cfs, Inflow- 205 cfs, FNF- 392 cfs 
Vernalis- 805 cfs 70% from Stanislaus. 

I believe Jeanie's clients are above Vernalis and Stanislaus confluence. 

Information from: http://ca.water.usgs.gov/data/waterconditionsmap.html. 

-----Original Message-----
From: Dadamo, Dorene@Waterboards 
Sent: Thursday, April 02, 2015 8:17AM 
To: Howard, Tom 
Cc: O'Hagan, John@Waterboards; Marcus, Felicia@Waterboards; Evoy, Barbara@Waterboards; Trgovcich, 
Caren@Waterboards 
Subject: Re: Water Rights Curtailment Letter 

I should have been more clear-- This was a discussion related to measurement of supply throughout the watershed, not 
demand. 
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On Apr 2, 2015, at 8:12AM, Howard, Tom <Tom.Howard@waterboards.ca.gov> wrote: 

Dee Dee, 

We just issued an order and received responses from the top 90 percent of valley water users asking for their most 
accurate, up-to-date information. ~ut we will continue to improve our data by working with the water users. 

-----Original Message-----
From: Dadamo, Dorene@Waterboards 
Sent: Wednesday, April 01, 2015 10:29 PM 
To: Howard, Tom; O'Hagan, John@Waterboards 
Cc: Marcus, Felicia@Waterboards; Evoy, Barbara@Waterboards; Trgovcich, Caren@Waterboards 
Subject: Re: Water Rights Curtailment Letter 

Letter looks good. 

I had an interesting meeting with Jeanne Zolezzi regarding curtailment and measurement issues. She indicated many 
water districts have more accurate info than we have. I imagine this will come up in tomorrow1s meeting as well. Please 
let me know what steps we are taking to incorporate information from others {where appropriate) in order to help 
ensure accuracy with our supply/demand curves. 

Thanks 

Dore.ne D1Adamo 
State Water Resources Control Board 
(916}341-5607 
dorene.dadamo@waterboards.ca.gov 

>On 4/1/15, 1:21PM, 11 Howard, Tom .. <Tom.Howard@waterboards.ca.gov> wrote: 
> 
>FYI, I would like to post this about noon tomorrow. We sent a less 
>ominous letter in early February but it seems appropriate to continue 
>to warn people. Let me know if you have any questions or comments. 
> 
>-----Original Message-----
> From: O'Hagan, John@Waterboards 
>Sent: Wednesday, April 01, 2015 1:17PM 
>To: Trgovcich, Caren@Waterboards; Howard, Tom 
> Cc: Evoy, Barbara@Waterboards; Mrowka, Kathy@Waterboards; Coats, 
> Brian@Waterboards 
>Subject: FW: Water Rights Curtailment Letter 
> 
>Tom and Caren, 
>Here is letter. Let me know and we can post today on Drought Lyris. 
> 
> -----Original Message-----
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>From: Hensley, Cindy D.@Waterboards 
>Sent: Wednesday, April 01, 2015 1:11 PM 
>To: O'Hagan, John@Waterboards; Evoy, Barbara@Waterboards 
>Subject: RE: Water Rights Curtailment Letter 

> 
>John and Barbara, 
> Here you go, 

> 
>Cindy D. Hensley 
>Executive Assistant 
> Division of Water Rights 
> (916) 341-5308 
> 

> 
> -----Original Message-----
> From: O'Hagan, John@Waterboards 
>Sent: Wednesday, April 01, 2015 1:03 PM 
>To: Hensley, Cindy D.@Waterboards 
>Subject: RE: Water Rights Curtailment Letter 

> 
>Add date. 
> 
>-----Original Message-----
> From: Hensley, Cindy D.@Waterboards 
>Sent: Wednesday, April 01, 2015 12:57 PM 
>To: O'Hagan, John@Waterboards 
>Subject: RE: Water Rights Curtailment Letter 
> 
>John, 
>I did not change the format or add a date. Please let me know if you 
> need me to do that. 
> 
>Cindy D. Hensley 
> Executive Assistant 
> Division of Water Rights 
> (916) 341-5308 

> 
> 
> -----Original Message-----
> From: O'Hagan, John@Waterboards 
>Sent: Wednesday, April 01, 2015 12:54 PM 
>To: Hensley, Cindy D.@Waterboards 
> Cc: Evoy, Barbara@Waterboards 
>Subject: FW: Water Rights Curtailment Letter 
> 
>Cindy, 
>Can you put this on SWRCB Executive letterhead. Return to Barbara and I. 

> 
> -----Original Message-----
> From: O'Hagan, John@Waterboards 
>Sent: Wednesday, April 01, 2015 9:10AM 
>To: Trgovcich, Caren@Waterboards; Evoy, Barbara@Waterboards; Howard, 
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>Tom 
> Cc: Mrowka, Kathy@Waterboards; Coats, Brian@Waterboards 
>Subject: RE: Water Rights Curtailment Letter 
> 
>Barbara, Caren and Tom, 
>Here is clean version. I assume this will be sent via Iyris. 
> 
>-----Original Message-----
> From: Trgovcich, Caren@Waterboards 
>Sent: Wednesday, April01, 2015 7:06AM 
>To: O'Hagan, John@Waterboards; Evoy, Barbara@Waterboards; Kostyrko, 
> George@Waterboards 
> Cc: Mrowka, Kathy@Waterboards; Coats, Brian@Waterboards 
>Subject: RE: Water Rights Curtailment Letter 
> 
>Agreed .. , 
> 
> George - can you please provide us with a status on the web page as 
>soon as you can? 
> 
>-----Original Message-----
> From: O'Hagan, John@Waterboards 
>Sent: Wednesday, April 01, 2015 7:00AM 
>To: Trgovcich, Caren@Waterboards; Evoy, Barbara@Waterboards 
> Cc: Mrowka, Kathy@Waterboards; Coats, Brian@Waterboards 
>Subject: RE: Water Rights Curtailment Letter 
> 
> Caren and Barbara, 
>I edited the letter slightly to reflect the Statewide Notice letter date. 
>I also edited the letter from "in the coming months" to "soon". 
> 
>I assume this is to be posted via Iyris. 
> 
>-----Original Message-----
> From: Trgovcich, Caren@Waterboards 
>Sent: Tuesday, March 31, 2015 7:03PM 
>To: Howard, Tom; Marcus, Felicia@Waterboards 
> Cc: Evoy, Barbara@Waterboards; O'Hagan, John@Waterboards 
>Subject: RE: Water Rights Curtailment Letter 
> 
> OK ... I made a couple of edits to reflect continuing dry conditions. 
>Barbara and John- you can take it from here. 
> __________________________________ _ 

>From: Howard, Tom 
>Sent: Tuesday, March 31, 2015 6:54PM 
>To: Trgovcich, Caren@Waterboards; Marcus, Felicia@Waterboards 
> Cc: Evoy, Barbara@Waterboards; O'Hagan, John@Waterboards 
>Subject: Re: Water Rights Curtailment Letter 
> 
>Yes, something like this. \Ne need to qualify that if dry conditions 
>persist. Let's not caution riparians unless john thinks it will 
>happen. I assume we will target our watersheds. 
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> 
>Please try to get me a final draft tomorrow. I want to run by Gordon, 

> etal. 

> 
>Sent from my iPad 

> 
>>On Mar 31, 2015, at 6:48 PM, Trgovcich, Caren@Waterboards 
>> <Caren.Trgovcich@waterboards.ca.gov> wrote: 

>> 
>>Tom and Barbara- I took a stab at the letter that would be sent. It 
>>will need a bit of work since I did this pretty quick. 

>>Tom- please let us know if this is along the lines of what you were 
>>looking for. 
>> 
>>Barbara- based on Tom•s feedback, please revise ... ! am going to be 

>>pretty tied up tomorrow. Thanks!! 

>> 
>>CT 
>><CURTAILMENT OF WATER RIGHT DIVERSIONS ct.docx> 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 

Subject: 

lil~ii.:liii ~~~J~t iilhl ~iU liJ~1;:.1'iH ~ll.\m"-~11" 2;,.••111 
:~ .. r.jilll ?~t,f1f~~~"' ~~l~· ..... l1:it"'-'lPJtiitrt II o~ lk~bt: ••. 

Hi -

Mrowka, Kathy@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=MROWKA, KATHY@WATERD1188F18-
E359-4DA8-A3F2-FC48F57B907E63A> 
Tuesday, May 19, 2015 8:34AM 
Coats, Brian@Waterboards; Evoy, Barbara@Waterboards; Trgovcich, 
Caren@Waterboards; Dadamo, Dorene@Waterboards; Rizzardo, David@DWR; 
Nemeth, Stephen@DWR; O'Hagan, John@Waterboards; 
JZOLEZZI@herumcrabtree.com; Herrick, John @aol.com; Jennifer Spaletta 
Qennifer@spalettalaw.com); Dante Nomellini, Jr. (dantejr@pacbell.net); George, 
Michaei@Waterboards; pminasian@minasianlaw.com; jbuckman@friantwater.org 
San Joaquin River Stakeholder Meeting - Senior Rights 

During the stakeholder meeting on curtailment of San Joaquin River pre-1914 rights, the parties asked that we run a 
separate model run with the upper San Joaquin assumed to have no hydraulic connectivity to the San Joaquin River at 
Merced. The graph (see Draft Upper San Joaquin to Merced graph) includes all rainfall events through 5-13. We also 
completed a North SJ Basin River supply graph (Draft North SJ Basin graph) which includes all rainfall events through 5-
13. This graph includes the Stanislaus, Tuolumne, Merced, Mokelumne and Cosumnes Rivers and cuts off at the 
lowermost point where all these sources have joined the San Joaquin River. Page 2 of this document shows the analysis 
area considered. 

Katherine Mrowka, Manager 
Enforcement Section 
Water Rights 
P.O. Box 2000 
Sacramento, CA 95814 

916-341-5363 
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2015 North San Joaquin River Basin Supply/Demand 
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Demand includes Legal Delta demand in prope>rtion to the San 
Joaquin River's contribution to the combined Sacramento/North San 
Joaquin 90% FNF inflow to the Delta. The distribution of the Delta 
water right demand based on proportional inflows from stream 
systems is only for this curtailment analysis, and does not represent a 
legal or policy position of the State Water Board. 

Daily Full Natural Flow (FNF) from CDEC Stations TLG, MRC, GDW, 
MHB, and PAR, current through 5/13/2015. 

Monthly Adjusted FNF Forecast points include DWR's May 2015 FNF 
Forecasts for GDW, LGR, EXC, MHB, and PAR, and estimated FNF of 
minor streams for the 90% and 99% exceedance levels. DWR does 
not provide 90% and 99% exceedance values for MHB and PAR; 
therefore, the available 50% exceedance values were added to the 
90% and 99% exceedance forecast values. Minor stream FNF was 
obtained from DWR's May 2007 Unimpaired Flow Data report, table 
UF 17. Water year 1977 was used to reflect similarities in snowpack 
conditions. 

Return flows were added to the 90% and 99% Adjusted FNF Forecast 
values as follows: For the North San Joaquin Watershed, a 
percentage of the Riparian demand as used in the 1977 Drought 
Report (20% in April, 10% in May & June, and 0% in July, August, & 
September) .. For the Delta contribution, an assumed 40% of the 
prorated Riparian and Pre-14 demand was used as return flow. 

Monthly 50-Year Average FNF points based on data years 1961-2010. 
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POD LOCATIONS OF WATER RIGHTS USED IN NORTH 
SAN JOAQUIN RIVER BASIN SUPPLY/DEMAND ANALYSIS 

Date: 5/18/2015 
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2015 Upper San Joaquin River To Merced River Senior Supply/Demand 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 
Cc: 

Evoy, Barbara@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=EVOY, 
BARBARA@WATEROC556DE1-8FEA-4DD1-91A5-2BBA7 A82D039430> 
Wednesday, June 17, 2015 5:00PM 
Mrowka, Kathy@Waterboards 
O'Hagan, John@Waterboards 

Subject: RE: Questions to SWRCB on curtailments from June 17th drought call 
imageOOl.png; image002.jpg Attachments: 

Thanks for going and the followup. 

From: Mrowka, Kathy@Waterboards 
Sent: Wednesday, June 17, 2015 4:38 PM 
To: Agustinez, Anecita S.@DWR; reno@stewartspoint.org; Marcus, Felicia@Waterboards; Kapahi, Gita@Waterboards 
Cc: Teresa Romero; Nina Hapner; Heather.Hostler@gov.ca.gov; Cynthia Gomez (Cynthia.Gomez@GOV.CA.GOV); 
O'Hagan, John@Waterboards; Evoy, Barbara@Waterboards 
Subject: RE: Questions to SWRCB on curtailments from June 17th drought call 

Hi-

Thank you for the opportunity to discuss curtailments today. During our conversation, I agreed to provide advance 
notice of curtailments to the tribes. The advance notice is generally a courtesy call or email sent about four hours ahead 
of the curtailment notice. If you have an email list of tribal contacts that you would like to have receive the advance 
notice, it would be very helpful to me. Please indicate what watersheds each contact is interested in (such as Eel River 
or Russian River). Alternatively, if you have the phone numbers we would appreciate those. Many of our water right 
holders do not have emails or phone numbers on file. 

1. Regarding the Russian River system: 

Previous Actions: Russian River (May 27 through November 14, 2014) holders of post-1914 appropriative water 
rights within the Russian River watershed upstream of the confluence of Dry Creek with a priority date of 
February 19, 1954 or later (Application A015743 or higher) were subject to the 2014 curtailment. 

Current Conditions: This year, the river is in better condition than it was in last year. However, we are 
monitoring conditions to evaluate whether water supply will continue to exceed water demands. We have not 
yet issued any curtailment notices. 

Informational Items: The State Water Board sent advisory letters on January 23, 2015 and April 2, 2015 to 
advise water right holders that if hydrologic conditions do not significantly improve in the next several months, 
the State Water Board will once again begin notifying water right holders in critically dry watersheds of the 
requirement to limit or stop diversions of water under their water right, based on their priority. These letters 
were advisory only and did not implement a curtailment. 

2. Exemptions from curtailment: 

Considerations: Notices of Curtailments based on water right priority do not have an exemption for health and 
safety needs. The State Water Board, however, will not prevent use of a water supply necessary for emergency 
human health and safety needs, if the affected water right is your sole source of water and you have no access 
to an alternative supply and you maximize water conservation. 
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What Action Must You Take: Persons receiving a curtailment notice must cease diversion of water under the 
affected water right and use alternate supplies, if available, and file the electronic curtailment certification form 
within 7 days. If the curtailed water right is the sole source, and you intend to continue to divert, you must 
complete the health and safety portion of the Form to inform the State Water Board that diversions are 
continuing for health and safety needs. It is a simple, check box type form. A copy of the form is attached. We 
can use our enforcement discretion once we are informed of the need for emergency health and safety needs. 

3. Gualala River: 

Current Conditions : We are not currently monitoring the Gualala River (or its tributaries ) for curtailment. 

Early Notification: I will make a personal effort to provide early notification of any curtailments on the Gualala 
River, should the situation change. 

4. State Water Board Representative: 

I would be happy to assist you with any information you need regarding the curtailment process. If you have 
particular river systems that you are concerned about, please let me know. 

Katherine Mrowka, Manager 
Enforcement Section 
Water Rights 
P.O. Box 2000 
Sacramento, CA 95814 

916-341-5363 

From: Agustinez, Anecita S.@DWR 
Sent: Wednesday, June 17, 2015 11:44 AM 
To: reno@stewartspoint.org; Mrowka, Kathy@Waterboards; Marcus, Felicia@Waterboards; Kapahi, Gita@Waterboards 
Cc: Teresa Romero; Nina Hapner; Heather.Hostler@qov.ca.qov; Cynthia Gomez (Cynthia.Gomez@GOV.CA.GOV) 
Subject: RE: Questions to SWRCB on curtailments from June 17th drought call 

Thank you Chairman Franklin for your questions below. Your questions have been forwarded to the SWRCB for their 
response. 

I am happy to assist in any further follow up needed. 

'Anecita 

Anecita Agustinez 
Tribal Policy Advisor 
Department of Water Resources 
1416 Ninth Street Room 1155-C 
Sacramento CA 94236 
Tel (916) 653-8726 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 
Cc: 
Subject: 

Trgovcich, Caren@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDLT)/CN = RECIPIENTS/CN = TRGOVCICH, CAREN@WAD13D986A­
FCE1-4A68-9A4F-D972A19543D164F > 
Thursday, June 25, 2015 10:48 PM 
Dadamo, Dorene@Waterboards 
Kauba, Amy@Waterboards; O'Hagan, John@Waterboards 
Re: curtailments 

I am copying John so that he can send you a link to information on our website where this is already described or if that 
does not exists, to let you know if there are any changes. I am heading back from Pasadena now and will not be in the 
office tomorrow. 

Sent from my iPhone 

>On Jun 25, 2015, at 9:23 PM, Dadamo, Dorene@Waterboards <Dorene.Dadamo@waterboards.ca.gov> wrote: 
> 
>Amy- please locate the link to the press statement Caren references, 
>below, along with a link to the Q&A on curtailments. 
> 
> Caren- I will send the links out to those that have made inquires, 
>along with the description you provided on process: 
> 
> In the event tha.t the Board determines an unauthorized diversion is 
>occurring, the next step would be for the board to issue a draft CDO 
>and ACL Complaint. Recipients would have 20 days to request a hearing 
>or comply with the draft CDO and pay the penalty. The penalties would 
>start accruing when the order becomes final. A final order would be 
>issued either after the 20 day period has elapsed and no hearing is 
>requested or, if a hearing is requested, after a hearing is held and 
>the Board makes a decision. 
> 
> 
> 
> 
> 
> 
>Dorene D1Adamo 
>State Water Resources Control Board 
> (916)341-5607 
> dorene.dadamo@waterboards.ca.gov 
> 
> 
> 
> 
>On 6/25/15, 8:37AM, "Trgovcich, Caren@Waterboards" 
> <Caren.Trgovcich@waterboards.ca.gov> wrote: 
> 
>>The next step, if we would that an unauthorized diversion is 
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>>occurring would be to issue a draft CDO and ACL Complaint and the 
>>recipients would have 20 days to request a hearing or comply with the 
>>draft CDO and pay the penalty. The penalties would start accruing 
>>when the order becomes final. A final order would be issued either 
>>after the 20 day period has elapsed and no hearing is requested or, 
>>if a hearing is requested, after a hearing is held and the Board makes a decision. 
>> 
>>-----Original Message-----
>> From: Dadamo, Dorene@Waterboards 
>>Sent: Thursday, June 25, 2015 8:28AM 
>>To: Trgovcich, Caren@Waterboards 
>> Cc: Howard, Tom 
>>Subject: Re: We were just kidding- curtailment 
>> 
>> I realize that. I'm referring to any future curtailment order that we 
>> may issue and the need for the recipients of the notice to comply now 
>>in order to avoid accrued penalties-- if in fact that is what would happen. 
>> 
>>Sent from my iPhone 
>> 
>>On Jun 25, 2015, at 8:14AM, Trgovcich, Caren@Waterboards 
>> <Caren.Trgovcich@waterboards.ca.gov> wrote: 
>> 
>>We are not issuing curtailment orders. That provision of the 
>> regulation, adopted last year, was not extended when the regulation 
>>was re-adopted earlier this year for general application. A 
>>curtailment order is available for the 3 minimum fish flow tributaries. 
>> 
>>-----Original Message-----
>> From: Dadamo, Dorene@Waterboards 
>>Sent: Thursday, June 25, 2015 7:39AM 
>>To: Trgovcich, Caren@Waterboards 
>> Cc: Howard, Tom 
>>Subject: Re: We were just kidding- curtailment 
>> 
>>Why don't we make it clear that if a curtailment order is issued, the 
>>penalties start accruing on the date stated in the curtailment notice? 
>> 
>>Sent from my iPhone 
>> 
>>On Jun 25, 2015, at 7:22AM, Trgovcich, Caren@Waterboards 
>> <Caren.Trgovcich@waterboards.ca.gov> wrote: 
>> 
>> DeeDee- the statement below was issued to the media yesterday afternoon. 
>>Because of the litigation, the AG's office wanted to be very careful 
>>about what the message said and in what context it was provided. We 
>>will put a closed session on the next agenda to discuss the litigation. 
>> 
>>CT 
>> 
>>Statement in response to concerns raised about State Water Board 
>>Actions related to most recent curtailment notices 
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>> 
>>An email notice will be going out soon to water right holders who 
>> have received notices of curtailment and have not yet responded with 
>>curtailment certification forms. The information provided on the 
>>form is important to help the State Water Board effectively protect 
>>senior water rights and administer the state's water right priority 
>>system during a drought. Based on the answers provided on the forml 
>>the State Water Board may not need to inspect a particular diverter. 
>> Alsol if a diverter identifies that the curtailed water right is the 
>>sole source of water for health and safety needs1 the State Water 
>>Board can assist the diverter in finding alternative water supplies~ 
>>or determine that enforcement discretion is warranted. A copy of the 
>> letter will also be posted at this location as soon as it is available. 
>> 
>>Also~ there appears to be some confusion about what the Board's 
>>recent notices of water unavailability (curtailment notices} are and require. 
>>This confusion is based on misunderstandings of recent state court 
>>filings in response to requests by Central Valley irrigation 
>>districts for local courts to stop the State Water Board's 
>>curtailment notifications of senior water right holders as of June 12. 
>> 
>>What is a Curtailment? 
>> It is not always clear to diverters whether water flowing in a stream 
>> is necessary to support senior water users downstream~ is a release 
>>of stored water for downstream purposes~ or is actually available for 
>>diversion. Accordingly~ the State Water Board~ which has that 
>>information~ informs holders of water rights with certain priority 
>>dates through a curtailment notice that water supplies are so low 
>>that there is not enough water available for them to divert under those rights. 
>> 
>>A curtailment notice~ provided by the State Water Board's Division of 
>>Water Rights~ lets water right holders receiving it know that if 
>>diversions are not stopped under those rights1 the water right holder 
>>may be subject to enforcement for an unauthorized diversion of water. 
>>This notice is not an order. An enforceable order would follow an 
>>evidentiary hearing~ if requested by the diverter1 at which the State 
>>Water Board would determine whether an unauthorized diversion or 
>>threat of unauthorized diversion was occurring. 
>> 
>>The State Water Board is currently in the field to determine if 
>>unauthorized diversions are actually taking place. These inspections 
>>are based on all information available to the Board. 
>> 
>>Unauthorized diversions are subject to enhanced penalties pursuant to 
>>the 
>> 2014 emergency legislation to protect water supplies during the 
>>drought emergency. Under Water Code section 10521 diversions when no 
>>water is available under a water right constitutes an unauthorized 
>>diversion and a trespass. 
>> 
>>Under Water Code section 10521 unauthorized diversions are subject to 
>>penalties by the Board or a court. Violations are subject to fines 
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>>up to 
>> $1,000 per day and $2,500 per acre-foot of water unlawfully diverted, 
>>cease and desist orders, or prosecution in court. 
>> 
>> For more information on the curtailment process please visit 
>>http:/ /www.waterboards.ca.gov/waterrights/water_issues/programs/droug 
>> ht/fa q.shtml#curtailment, or this curtailment fact sheet 
>> 
>>-----Original Message-----
>> From: Dadamo, Dorene@Waterboards 
>>Sent: Wednesday, June 24, 2015 11:03 PM 
>>To: Howard, Tom 
>> Cc: Trgovcich, Caren@Waterboards 
>>Subject: We were just kidding- curtailment 
>> 
>> I've received several messages about the AG's statement. I'd like to 
>>see what we are saying on messaging. Also, I'd like to request a 
>>closed session to discuss. 
>> 
>> 
>> http:/ /www.mantecabu lletin.com/m/section/1/article/125337 I 
> 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 
Cc: 

O'Hagan, John@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=O'HAGAN, JOHN@WATER7B72A79A­
DD76-4B3C-B470-A3BF3BSBCDD7939> 
Friday, July 17, 2015 10:46 AM 
Evoy, Barbara@Waterboards; Trgovcich, Caren@Waterboards 
Tauriainen, Andrew@Waterboards; Mrowka, Kathy@Waterboards; Coats, 
Brian@Waterboards 

Subject: RE: Proposed Enforcement Action and Schedule 

Monday is correct. 

FYI- Staff has informed me that the liability amount will be increased to $1,553,250 due to a recalculation of penalty 
using standard practices. We will inform George once we get revision. 

From: Evoy, Barbara@Waterboards 
Sent: Friday, July 17, 2015 10:35 AM 
To: O'Hagan, John@Waterboards 
Subject: Fwd: Proposed Enforcement Action and Schedule 

Sent from my iPhone 

Begin forwarded message: 

From: 11Trgovcich, Ca ren@ Waterboa rds .. <Ca ren. Trgovcich @waterboa rds .ca .gov> 
Date: July 17, 2015 at 10:09:32 AM PDT 
To: 11 Doduc, Tam@Waterboards .. <Tam.Doduc@waterboards.ca.gov>, 11 Howard, Tom .. 
<Tom.Howard@waterboards.ca.gov>, ''Evoy, Barbara@Waterboards" 
<Barbara.Evoy@waterboards.ca.gov> 
Subject: RE: Proposed Enforcement Action and Schedule 

No ... that is scheduled for Monday 

From: Doduc, Tam@Waterboards 
Sent: Friday, July 17, 2015 9:59AM 
To: Howard, Tom; Trgovcich, Caren@Waterboards; Evoy, Barbara@Waterboards 
Subject: Re: Proposed Enforcement Action and Schedule 

Thanks for info. Has BBID ACL gone out? 

Tam M. Doduc, P.E. 
California State Water Board 
(916} 341-5602 

For tips on what you can do to save water, visit http://saveourwater.com/ 

On Jul16, 2015, at 1:32PM, Howard, Tom <Tom.Howard@waterboards.ca.gov> wrote: 
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FYI 

Sent from my iPhone 

Begin forwarded message: 

From: "0 1Hagan, John@Waterboards" 
<John.0 1Hagan@waterboards.ca.gov> 
Date: July 15, 2015 at 12:36:25 PM PDT 
To: "Howard, Tom" <Tom.Howard@waterboards.ca.gov>, "Trgovcich, 
Caren@Waterboards" <Caren.Trgovcich@waterboards.ca.gov>, "Evoy, 
Barbara@Waterboards" <Barbara.Evoy@waterboards.ca.gov> 
Cc: "Tauriainen, Andrew@Waterboards" 
<Andrew.Tauriainen@waterboards.ca.gov>, "Mrowka, 
Kathy@Waterboards" <Kathy.Mrowka@waterboards.ca.gov> 
Subject: Proposed Enforcement Action and Schedule 

Tom, Care and Barbara, 

As required under the Delegation and Redelegation Policy, I am 
informing you that I plan to sign the following enforcement actions on 
the following schedule, unless new information suggests otherwise: 

West Side Irrigation District- Wednesday 7/15 
A Notice of draft Cease and Desist Order (CDO} to West Side Irrigation 
District alleging unauthorized and threatened continued unauthorized 
diversions of water under a post-1914 right after being notified by the 
State Water Board on May 1, 2015 that water is not available under its 
priority of right. The draft CDO requires West Side to immediate cease 
diversions until either City of Tracy or West Side can demonstrate a 
right to divert treated wastewater and a waste water change petition is 
approved for this diversion of the City of Tracy's wastewater by West 
Side; or the State Water Board determines there is sufficient water in 
the watershed to support the diversions at the priority of West Side's 
license. A copy of the draft CDO is attached. 

Hodgetts CDO- Thursday, July 16 
A Notice of draft CDO that requires Mr. Hodges to: (1} immediately 
cease and desist any unauthorized diversions from Hayfork Creek, (2) 
disconnect the overhead fill station from the Hayfork Creek diversion 
point, and render the facility incapable of accessing Hayfork Creek water 
for any bulk water sales, (3) file a Statement within 30 days for past 
diversion from Hayfork Creek, (4} install a measuring device and 
maintain records of any continued diversions and use of water from 
Hayfork Creek, (5} provide written authorization from the Trinity County 
Water District prior to any truck hauling of its water off the Hodgetts' 
parcel, and (6} submit photographic evidence and records to the State 
Water Board of compliance with the CDO. Mr. Hodgetts owns a parcel 
that is riparian to Hayfork Creek in Trinity County from which he 
conducts a bulk water hauling business for which the Division has 
received 3 complaints in the last few years about illegal trucking of 
water. Division staff conducted an investigation of the allegations in 

352 



BBID Exh. 285

October and their findings support a continued threat of unauthorized 
diversion and use of water from Hayfork Creek. 

Byron Bethany Irrigation District (BBID)- Friday, July 17 
An ACL Complaint against BBID for unauthorized diversion and use of 
water following the State Water Board's June 12 notice that water was 
no longer available under its pre-1914 right. Allegations include: BBID 
claims a pre-1914 appropriative water right with a priority of 1914 to 
divert water from the Intake Channel to the Banks Pumping Plant, 
formerly Italian Slough, in Contra Costa County. BBID diverted 
approximately 26,179 acre-feet (af) in 2009 for municipal and industrial 
and agricultural use within its boundaries. Records of BBID's diversions 
are available on DWR's CDEC website and show continued diversions 
from June 13 through June 25 when it diverted 2,067 acre-feet of 
water. A maximum liability of $5,180,500 can be considered. BBID is 
known to be serving water to Mountain House Community Service 
District and to power generation facilities that may be deemed critical 
energy suppliers. BBID and Mountain House Community Service District 
have taken corrective actions to secure water via contract and 
transfer. BBID also stopped its unauthorized diversions on June 26 per 
CDEC. In recognition of progressive correction actions to prevent 
unauthorized diversions and other factors such as the avoided costs if 
the water had been purchased and staff costs, I propose a penalty of $1 
million. The Prosecution Team will also consider adjustment of the 
recommended penalty if BBID provides evidence of the amounts of 
water pumped that were for health and safety needs or critical power 
generation. 

John O'Hagan 
Assist~nt Deputy Director, Water Rights 
State Water Resources Control Board 
916-341-5368 

<image002 .jpg> 

<Draft CDO- West Side Irrigation District 20150708.doc> 

<BBID ACLC 20150708.doc> 

<CDO Hodgetts_ 7-8-2015 SA.DOC> 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 
Cc: 

Barnum, Alex@EPA </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDLT)/CN = RECIPIENTS/CN =BARNUM, ALEX@521BB59E-FC2E-4308-
A9B5-B95D699E1E5E45E> 
Thursday, September 17, 2015 2:54PM 
Trgovcich, Caren@Waterboards; Moran, Timothy@Waterboards 
Evoy, Barbara@Waterboards; O'Hagan, John@Waterboards 

Subject: RE: Water Availability Notification 
Attachments: draft curtailment lifting press release 9 15 15 (3) ct ab.docx 

Try this. It's more explicit that the reason is reduced demand. 

From: Trgovcich, Caren@Waterboards 
Sent: Thursday, September 17, 2015 2:12PM 
To: Barnum, Alex@EPA; Moran, Timothy@Waterboards 
Cc: Evoy, Barbara@Waterboards; O'Hagan, John@Waterboards 
Subject: FW: Water Availability Notification 

What do you think? I frankly am uncomfortable saying that we expect (or hope) that water will remain available 
through the remainder of the season. We could add a "due to reduced diversion" in the first paragraph, but it is already 
in the title of the Iyris announcement. 

From: Marcus, Felicia@Waterboards 
Sent: Thursday, September 17, 2015 2:06 PM 
To: Trgovcich, Caren@Waterboards 
Cc: Marcus, Felicia@Waterboards; Evoy, Barbara@Waterboards; O'Hagan, John@Waterboards 
Subject: Re: Water Availability Notification 

Great to hear. I think you could be more explicit and that would be helpful to water rights holders and media. 

Sent from my iPad 

On Sep 17, 2015, at 1:59 PM, 11Trgovcich, Caren@Waterboards .. <Caren.Trgovcich@waterboards.ca.gov> wrote: 

Principally decreased demand which is mentioned in the third paragraph. Our hope is that water will 
remain available, but that is why we added the paragraph that we are watching conditions and will 
notify right holders if anything changes. 

From: Marcus, Felicia@Waterboards 
Sent: Thursday, September 17, 2015 1:37PM 
To: Trgovcich, Caren@Waterboards 
Cc: Evoy, Barbara@Waterboards; O'Hagan, John@Waterboards 
Subject: Re: Water Availability Notification 

Hi, is this because of rain or decreased demand? Is it likely to remain lifted or may it be re curtailed? I 
think that should be clear in the announcement. 

Sent from my iPad 
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On Sep 17, 2015, at 1:33 PM, 11Trgovcich, Caren@Waterboards 11 <Caren.Trgovcich@waterboards.ca.gov> 
wrote: 

FYI -later today or tomorrow, we plan to distribute the attached Iyris announcement 
and an accompanying press release announcing that there is now sufficient water 
available to meet the demand of pre-1914 water right holders with a priority date of 
1903 or later in the Sacramento and Feather River watersheds and the Delta. These 
water right holders were notified on June 12th that our analysis showed that there was 
insufficient water available to support their priority of right. Please let Tom or I know if 
you have any questions. 

Coren Trgovcich 
Chief Deputy Director 
State Water Board 
{916} 341-5727 
ctrqovcich@ waterboards. ca. qov 

<Sacramento Pre-1914 Release- Lyris Draft (3) (4) ct.docx> 
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......... ~S"iYP 
Water Boards .. 

' 

BAY-DELTA: PLANNING/ 
' 11'-liT 

Environmental Program 
Manager I (Spec.) 
880-300-0756-009 

Chris Foe 

Environmental Program 
Manager I (Spec.) 
880-300-0756-008 

VACANT(LT) 

Environmental Program 
Manager I (Spec.) 
880-300-0756-010 

VACANT 

Environmental Program 
Manager I (Spec.) 
880-300-0756-011 

VACANT 

Environmental Program 
Manager I (Spec.) 
880-300-0756-012 

VACANT 

STATE WATER RESOURCES CONTROL BOARD 
DIVISION OF WATER RIGHTS 

Hearings & Special Programs 
Branch 

Assistant Deputy Director 
Environmental Program 

Manager II (Sup.) 
880-300-0769-001 

Leslie Grober 

I 
BAY DELTA & HEARINGS 

SECTION 
Environmental Program Manager I 

(Sup.) 
880·300-0756-004 

Diane Riddle 

BAY-DELTA: BAY DELTA: BAY DELTA: SAN 
C>t'll<:l'l A o IC::TC:: C::A 1 11'-liT ln'l.niiiN IINIT 

Senior Environmental 
Senior WRC Engineer 

Scientist (Sup.) 
880-300-0764-018 880-300-3844-028 

VACANT Larry Lindsay 

Senior WRC Engineer 
(Spec.) 

Senior WRC Engineer 
WRC Engineer 

'lv'RC Engineer 

880-300-3844-040 
880-300-07~044 

880-300-3846-085 
880-300-3846-063 

Karen Niiya 
VACANT 

VACANT 
Timothy Nelson 

Senior Environmental 
Senior WRC Engineer 

Scientist (Spec.) 
WRC Engineer Environmental Scientist 

880-300-0765-012 
880·300-3844-045 880-300-3846-084 880-300-0762-047 

John Gerlach 
VACANT Scott Ligare Laurel Karren 

Senior Environmental Senior EnVironmental 
Scientist (Spec.) Scientist (Spec.) 

WRC Engineer Environmental Scientist 

880-300-0765-011 880-300-0765-014 
880-300·3846-044 880-300-0762-014 

Matt Holland VACANT 
Michael Meza Chris Carr 

Senior 'lv'RC Engineer SeniorWRCE EnVironmental Scientist 
(Spec.) 880-300-3844-901 

WRC Engineer 

880-300-3844-031 Sushi! Arora 
880-300-3846-07 4 880-300-0762-060 

Mark Gowdy Retired Annuitant 
Ryan Babb Jennifer Watts (7/8) 

Environmental Scientist WRC Engineer 
880-300-0762-xxx 880-300-3846-118 

VACANT Yongxuan Gao 

4 

~ 
~ 

Edmt 

Original signed 

Barbara Evoy, Deputy Director 
January 1, 2016 

BAY-DELTA & SPECIAL 
HEARINGS UNIT 

DAn. l r:I"'TC:: 11 '-liT 

Senior Environmental 
Senior WRC Engineer Scientist (Sup.) 
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11 
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1 I, John O'Hagan, declare: 

2 

3 

4 

5 

7 

8. 

9 

10 

11 

12 

., 
L I have been an employee of the State Water Resources Control Board (State Water 

Board) for the past 34 years~ and I am Cl.UTently employed·by the Board. Since May 2003 I have 

overseen the Enforcement Section-ofthe State Water Board's ·Division ofWater Rights 

Enforcement Section and the Pennitting and Licensing Section. As Assis~t Deputy Director, I 

supervise the State Water Board~s analyses fordetennining if water supplies are sufficient to 

meet current water use demands in critical watersheds during the 2014 and 2015 drought. I am 

responsible to meet with stakeholders of the watershed and ensure our information is transparent 

and I proviqe monthly· updates to the Board at its monthly Board Meetings .. I have a 1980 

Bachelor of Science Degree in ·Civil Engineering from California State University at Sacramento., 
13 .. 

14 

IS 

and I have been registered as a Professional Civil Engineer in California since 1984. 

2. As part ofmy responsibility for overseeing the Enforcement-section, I am 

16 responsible fo~ the wor~ of the Enforcement Section that includes, but is not limited to, statewide 

17 compliance and complaint investigations of water diversion projects and initiating fonnal 

18 . enforcement actions. Part of these activities is monitoring diversions to ensure compliance with 

19 

20 

··········-··········""_, ............ .... "21. 

22' 

the state's water rights priority system. These activities include monitoring for the purpose of 

detennining whether any diversion and use of w~ter is authorized under the Water Code. 

·. · 3. ·.: The State Water Board·hasbeen vested, by the.Legislature.withtheauthorityto 

23 prevent unauthoriz~ diversions and supervise the water right pri_ority ~ystem. (See, e.g. Wat. 

24 Code§§ 174, 186, 1050, 1051, 1051.5, 1052, 1825.) 

25 

26 

27 

28 

4. The water right priority system provides the primary basis for detennining which 

users may divert, and how much, when there is insufficien! water in the stream for all users. 

Riparian right holders generally have the .most Stlllior priority to natural flows in a stream, and 
Declaration of John O'Hagan in Oppo$ition to Application for Stay and/or in the Alternative Temporary Restrainin 

Order and/or Preliminary Injunction (39·20 15~00326421) 
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1 ·. older, more senior appropriative water rights have priority over more junior appropriative water 

2 

3 

4 

. 5 

rights. Senior wat~ right holders are more likely to receive water at times of shortage than niore 

junior water right holders. However, once water is· stored or imported from another watershed, 

the entity that stored or imported the water has the paramount right to thatwater. Other 

· ·····appropriative water rights holders may divert a.ny ·aban.doned'!ettiril flows~ Ripanan .. water·right ···· 
6 

7 holder~ are only entitled to divert natural flow, so are not entitled to divert releases, or the return 

g flows from upstream releases of stored water. 

9 

10 

1.1 

12 

13 

14 

15 

5. When the amount of water available ina Surface water source is not sufficient to 

support the needs of existing water right holders, the more junior right holders must cease 

diversion in favor of more senior right holders. However, it is not always clear to a junior 

diverter whether there is sufficient flow in the system to support their diversion and at the same 

time support senior water uses downstream. It can also be difficult to determine whether relea$es 

of stored water are abandoned flows that may be diverted or whether those flows are not a~ailable 

16 · for diversion because they are being released for downstream purposes. Similarly, it can be 

17 

18 

19 

20 

_,M,-21 -~ 

difficult for a riparian to know if water is natural flow, or stored or imported water and whether 

and when and to what extent correlative reductions in water use are needed due to the need to 

share limited supplies amongstriparians. fu accordance with the State's water right priority 
c . 

system, the State Water Boiud notifies diverters of the need to curtail water diversions when 

. 
22 

. • ·.·. sUf.ticlenrflows in a watershed are_not available fora water ttser's needs, based-.on their priority .. · 

23 ofright. 

24 

25 

26 

27 

28 

6. A curtai~ent notice is a notification to water right holders ofa certain priority of 

right that, due to water shortage conditions, the State Water Board has determined water is not 

available under their priority of right. A notice of curtailment is not an enforceable decision or 

order of the State Water Board. The notice provides the affected water right holder with the State 
Declaration ofJohn OtHaganin Opposition to Application for Stay and/or in the Alternative Temporary R.estmini 

Order and/or Prellminarylnjunction (39-2015•00326421) 
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1 

2 

3 

4 

s· 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Water Board's findings of the unavailability of water under their priority of right for a certain 

right and the need to cease diversion under that right, the exceptions to the notice for direct 

diversion of water for power, and for continued ilse of previously stored water, and the potential 

for future enforcem.ent for unauthorized diversions. A curtailment notice does not consider any 

agreements, transfers or groundwater supplies that may allow the diverter to continue to divert 

lawfully. The notice is therefore nota State Water Board determination that any individual 

diverter is taking water without authorization under the Water Code .. A diverter who. continues to 

divert after receiving a notice of curtailment is not subject to p'enalties for violation of the . 

curtailment notice, but may be subject to enforcement for an unauthorized diversion if their 

diversions do not fall within.the exceptions enunciated in the notice and are not entirely 

authorized by other, non-cur:tailed water rights. 

7. I have reviewed the Notice of Unavailability of Water and Need for Immediate 

16 Curtailment dated June-12, 2016 and addressed to Patterson Irrigation District and attached~ 

17 · Exhibit A to the petitioner; s petition for writ of ~andate. This notice is the type of curtailment 

18 

19 

20 

22 

23 

24 

25 

26 

27 

28 

notice that I described 1n paragraph 6. This notice does not constitute a decision or order of the 

State Water Board or a detennination that Patterson Irrigation District, petitioner, or any other 

individualdiverter has engaged in an unauthorized diversion of water under the Water Code . 

. · · 8~. · Diversion of water when it is unavailable under a diverter'..s priority .oftigbt 

constitutes an unauthorize~ diversion and a trespass aga1nst the state .. The State Water Board may 

subject such unauthonzed diversions to an Administrative Civil Liability (ACL) of up to $1,000 

per day and $2,500 per acre-foot of water unlawfully diverted in a drought year, or refer a diverter 

to the Attorney General:s office for enforcement. The State Water Board may also issue 

administrative cease and desist orders and request court injunctions to require that diversions 
Declaration of John O'Hagan in Opposition to Application for Stay ·and/or in the Alternative Temporary Restrairrin 

· Order and/or Preliminary Injunction (39-2015-00326421) 
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l stop. 

2 9. Before issuing_ such an order~ the State Water Board must have particularized · 
3 

4 

5 

. . 
infonnation regarding an unlawful diversion or the potential of such a diversion: the Board may 

not iss\}e an enforceable order requiring diversion to cease siiiJ.ply based on lack of water 

.... av~lability, absentiriformatiori that there is a risk ofot actual ooritiiiued diversion .... Additionally~ ·· 6 

7 

8 

9 

10 

ll 

12 

before issuing a final enforcement order, the State Water Board must first issue a draft Cease and 

Desist Order or an ACL Complaint. If such enforcement action is proposed, a water right holder 

is entitled to, upon written request within 20 day of receipt of the draft enforcement action, an 

evidentiary hearing on all issues before the order takes effect. 

10. The general analysis for determining the necessity for curtailment of water rights · 

in any watershed compares the current and projected available water Supply with the total water . 13 . 

14 

15 

16 

17 

18 

19 

20 

right diversion demand. For the water availability determination ofthe curtailment analysis, the 

State Water Board relies upon the full natural flows of watersheds calculated by the Department 
. . . 

ofWaterResources (DWR).for certain watersheds in its Bulletin 120, and in subsequent monthly 

updates. "Unimpaired Runoff' or npu11 Natural Flow" represents the nah:J,ral water production of 

a river basin, unaltered by upstream 'diversions, storage, or by export or import of water to or 
' . 

from other watersheds. The full natural flow amount is different than the measured stream fl<;>ws 

· at the given measurement points because the gauged flows ·are increased or decreased to account 
., • . ,_ .. _,_., . '•' •, , •w" .> . • ,,.,21-·•· -· •.,,.N'.N .. n •• .. ··"'·'" ''N ,·.o ;, ,,,,, ., ,.,, • ., , ,.,.,,..,." > "·••···• · .•·.w.-: -~- ·, '·'·-~·-""' •·'' ~-•· ,, ,,; w • .: .... ·"""· .:. '"~' - ' "" •'"'"""" .. _. _.~. , .. , • ·-·.·.- "'"·"' ' .,.,, ., ., . , , ,., ··: '·'"'·'·' ~·'·"·- "'"'"· , .- • · , , • •"·' - ·. o . __ ,,,,,., , " ' ., .,,, . .,. ,,,,, '· , ''"'-·''"' ' , . ., 

22 · .. for these -upstream operationS." -Forecasted flow ciata is uncertain sci DWR proVides the data in the 

23 

24 

25 

26 

27 

28 

form of"levels of exceedance" or simply "exceedance" to show the statistical probability that the 

forecasted supply will occur. The exceedance is simply the p·ercent of the time that the actual 

flow is expected to exceed the projected flow. The 90 percent exceedance hydrology assumes 

inflo·ws from rainfall ?Jld snowmelt at levels that are likely to be met or exceeded by actual flows 

with a 90 percent probability, or in other words,. ~ere is a ten percent or iess chance of actual 
Deelaration of John O'Hagan in Opposition to Application for Stay and/or in the Alternative Temporary Restrainin 

Order and/or Preliminary Injunction (39-2015-003i6421) 
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1 

2 

3 . 

.4 

5 

conditions turning out to be this dry or drier. The 50 percent exceedance is the 50/50 forecast. 

The State Water Board uses both exceedances for its analyses. 

11. · Specifically, for the San Joaquin River watershed, the State Water Board totaled 

DWR's full natural flows for the Stanislaus, Tuolumne, Merced, Upper San Joaquin, Cosumnes · 

·· and Mokelinnrie rivers oii a· mol1.ililfba8is·as· the._monthl)' available water ·supply for. the· San··· · 
6 

7 Joaquin River watershed. State Water Board staffalso increased th~se total full na~al flow 

8 · amounts by adding monthly quantities for smaller watersheds and estimated return flows based on 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

the DWR's May, 2007 Report of Unimpaired Flow·Data, Estimates in the report for 1977 were 

used for these adjustments. The monthly adjusted water supply is provided in acre-feet per month 

and the State Water Board converts these amount into average monthly cubic feet per second for 

graphic purposes (at two exceedance levels). Th~ State Water Board aiso shows DWR's daily 

full natural flow calculations on the graph for consideration before any curtailment. DW~r s 'daily 

full natural flow calculations are less accurate' because they are based on less data than is 

available at the completion of each month. Due to the lag between the effect of upstream 

operations and downstream flow measurements, calculated daily FNF will fluctuate from day to 

day. State Water Board staf! also checks available forecast infonnation from th.e California-

Nevada River ForecaSt Center, real tim~ flow conditions from the DWR and. United States 
20 

Geological Survey. This real time information and forecasted precipitation events can delay the 
•---··-·•.,_,.,., ........ ,""21... . v·.·•.w··w.•· ,·.-.v• ,., ... , ' ., ,., .,.., .. _ .... , .. .,., , ., . , .. . ,.,_ um·• •' ''•"-'' " -

22. . .' cuttailmentnotice~ 

23 

24· 

25 

26 

27 

28 

12. For water right demands, the State· Water Board relies on infonnation supplied by 

water right holders on annual or triennial reports of water diversion and use required to be true 

and accurate to the best ofthe knowledge of the diverters. The State Water Board also received 

2014 diversions data from water right holders that represents 90 percent of the water diverted. 

from April through September in the Delta, and ~0 percent of the water diverted from the upper 
Declaration of John O,Hagan in Opposition to Application for Stay and/or in the Alternative Temporary Restrainin 

Order and/or Preliminary !~unction {39~2015~.0326421) 
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1 

2 

3 

4 

5 

Sacramento and San Joaquin Rivers. This information was required pursuant to Order WR 2015-

0002 dated February 4, 2015. All reported monthly water diversion data is compiled by 

watershed, type of right an4 priority 9ates. The State Water Board performs quality control 

checks and removes obvious errors, excess reporting, removes demand for direct diversion for 

···· power, ana·makes additional changes·based on stakeholdttrif commentS~ · ··The ·corrected demand · 
6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

. . 
data includes the 2014 reported data ·for 90% of the watershed demand plus for the remaining 

·diverters, an averaged diversion amount for 2010 through 2013. These monthly diversion 

demands are grouped into ·water right types (riparian, pre-1914 and post-1914 rights) and by 

priority dates for.pre-1914 and post-1914 rights. For the Sacramento-San Joaquin River 

Wat~heds, special consideration ofthe Delta diversions is made~ To be most conservative for 

the San Joaquin River, the State Water Board perfonns a proportional analysis based o~ the 

inflows from the watersheds. For example, for the month of June, the proportional full natural 

flow. of the San Joaquin River watershed based on 90% exceedance, was 17 percent Therefore, 

the San Joaquin watershed Delta demand was 17 percentofthe total Delta demand. 

17 13. The State Water Board provides graphical summations of these priorities with · 

18 

19 

20 

monthly demands for the total riparian demand at bottom> the pre-1914 demands added to riparian 

and depicted above the riparian demand. The monthly ~ounts are averaged into cubic feet per · 

second for graphical purposes. 
, ... ·.··. ·· •·.••·.-•••>"•--"-·'·-· •>• .2.1 .. ,.. ·.• w.> · ~. > • • • •• ·•· ••·-M· ~-·w •••w ·•••• • >.··••. _._ , •o ••· •··o• > 

22 

23 

24 

25 

26 

27 

.28 

14. -. The. State Water Board is consistently makitig adjustments to its ··analyses based on 

new information obtained from stakeholders, or adjustments to projected flows from the DWR. 

State Water Board staff reviews this information and provides revisions to its data set and graphs 

that are all shown on the Drought w ·ebsite. 

15. The goal of curtailments is principally to ensure that water to which senior water 

right holders are entitled is actually available to tilem. To ensure that this occurs generally 
Declaration of John O'Hagan in Opposition to Application.for Stay and/or in the Alternative Temporary Restraini 

Order and/or Preliminary Injunction (39-20 1 S-00326421) 
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' ' 

1 

2 

~ 

4 

5 

7 

8 

9 

10 

11 . 

requires that some water remain in most streams to satisfy senior demands at the furthes~ 

downstream point of diversion ofthese senior water rights. 
I 

16. Attached as Exhibit,9'is a· water supply and demand chart prepared by the State 

~ater Board and issued on June 11,2015 entitled"2015 San Joaquin River Basin Senior 

of cubic feet per second the anticipated demand for water by riparian and pre-1914 water users 

for the period ofMarch through September, 2015. The variable solid blue line displays the daily 

full natural flow.from Msxch 1, 2015 through June 7, 2015 of the San Joaquin River basin. The 

declining dotted line~ represent the forecasted full natural flow through September, 2015 for the 

adjusted 50% and 90% exceedance levels. Based upon the data and information from which 
12~ I 

13 

14 

15 

Exhibit ~was derived and other relevant data, the State Water Board concluded that there is 

insufficient water in the San JoaquinRiverbasin to satisfy·water right claimants with priorities of 

1903 or later. 

16 17. On January 17 and April 2, 2014, the Sb:tte Water Board issued a Notice of Surface 

17 

18 

19 

20 

Water Shortage and Potential .for Curtailment of Water Right Diversions. The notice advised that 

if dry weather conditions persist, the State Water Board: will notify water right holders of the 

requirement to limit or stop· diversions of water under their water rights, based on water right . . 

"" ··•·· c- .. · · ·~---·- .-.--· .. . ___ .... _. •... 21 
priority. · 

22 ;· 

23 

24 

25 

26 

27 

28 

.. 18. · · ·. In Aprilr the State Water Board beganissuing drought~relat~ .curtaihnent notices · 

to water right holders in a number of water-short watersheds. 

The following notices of curtailment have been mailed to water right holders: 

April3, 2015~ Antelope Creek Fishery Protection Regulation 

April 17, 2015- Deer Creek Fishery Protection Regulation 

April23, 2015-,Post-1914 and Surplus Class Rights in Scott River 
Declaration of John OtHagan in Opposition to Application for Stay and/or m the Alternative Temporary Restrainin 

Order and/or Preliminary Injunction (39-20 15-00326421) 
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' . 

1 

2 

3 

4 

5 

6 

7' 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

"• '"·"·-..-·--·····-- .. , .............. 21" . 

22''' 

23 

24 

25 

26 

27 

April23, 2015~ All post-1914 rights in the San Joaquin River Watershed. 

April 30, 2015- all Permits and Licenses· subject to Terffi. 91 in Sacramento .. San Joaquin 

watersheds and Delta. 

May 1, 2015- All post-1914 :rights in Sacram.ento River Watershed and Delta 

···June 12. 2ors: PJ:e .. l914 rights Witlii.pnority'dated of2003 orlaterin the Sacranierito-sa11···· 

Joaquin watershed and Delta 

I declare under penalty ofpetjury under the laws of the State ofCal~fomia that the 

foregoing is true and ~orrect to the best of my knowledge. Executed this ~ -z._ day ofJune, 

2015 in Sacramento, California 

28 Declaration of Jolm o~Hagan in Opposition to Application for Stay and/or in the Alternative Temporary Restrainin 
Order.and/orPreliminaryinjunction (39 .. 2015·00326421) 
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SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SACRAMENTO 

 DATE: 

 JUDGE: 

 July 10, 2015  

 HON. SHELLEYANNE W. L. CHANG 

DEPT. NO.: 

CLERK: 

24 

 E. HIGGINBOTHAM 

 

THE WEST SIDE IRRIGATION DISTRICT; 

CENTRAL DELTA WATER AGENCY; SOUTH 

DELTA WATER AGENCY; WOODS 

IRRIGATION COMPANY, 

 

          Petitioners and Plaintiffs, 

 

v.            

               

CALIFORNIA STATE WATER RESOURCES 

CONTROL BOARD; THOMAS HOWARD, 

EXECUTIVE DIRECTOR OF CALIFORNIA 

STATE WATER RESOURCES CONTROL 

BOARD; and DOES 1 THROUGH 100, 

INCLUSIVE, 

 

          Respondents and Defendants. 

 

 

Case No.:  34-2015-80002121 

Nature of Proceedings: ORDER AFTER HEARING ON EX PARTE 

APPLICATION FOR TEMPORARY STAY RE: 

ENFORCEMENT OF CURTAILMENT NOTICE OR 

IN THE ALTERNATIVE TEMPORARY 

RESTRAINING ORDER AND/OR FOR ORDER TO 

SHOW CAUSE RE: PRELIMINARY INJUNCTION 

  
This matter came before the Court pursuant to an ex parte application by the West Side 
irrigation District, Central Delta Water Agency, and South Delta Water Agency. The ex 
parte application seeks a stay or a temporary restraining order/order to show cause 
concerning the  May 1, 2015 and June 12, 2015, “NOTICE OF UNAVAILABILITY OF 
WATER AND NEED FOR IMMEDIATE CURTAILMENT…”1 (hereinafter referred to 
as the “May Curtailment Letter” and the “June Curtailment Letter”, jointly referred to as 
the “Curtailment Letters”) issued by the State Water Resources Control Board through its 
Executive Director Thomas Howard. 
 
Counsel for Petitioners/Plaintiffs appeared at the ex parte hearing, as well as counsel for 
Respondents/Defendants. All parties had the opportunity to present oral arguments 
concerning the issues raised in the moving and opposing papers. 
 

                                                 
1 This language is from the heading of the June 1, 2015 letter. The May 1, 2015 letter is titled, “NOTICE 
OF UNAVAILABILITY OF WATER AND IMMEDIATE CURTAILMENT…” 
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The Court finds the May Curtailment Letter is properly subject to a judicial determination 
of whether it violates the Petitioners’ due process rights such that a temporary restraining 
order/order to show cause should issue.2 The Court finds there is no administrative 
process Petitioners must exhaust prior to this determination as to the May Curtailment 
Letter.3  
 
Although a petition for reconsideration is still pending concerning the May Curtailment 
Letter, the Court finds that this is a situation where the pursuit of the administrative 
remedy would result in irreparable harm absent a temporary restraining order. (See 
People ex rel. DuFauchard v. U.S. Financial Management, Inc. (2009) 169 Cal.App.4th 
1502, 1512)(citing Public Employment Relations Bd. v. Superior Court (1993) 13 
Cal.App.4th 1816, 1827.)Petitioners’ belief that they must stop diverting water, not 
because to do so would be a legal violation but merely a violation of the May Curtailment 
Letter, will result in irreparable harm to their crops while they await a decision on the 
petition for reconsideration. (Decl. of Jack Alvarez, ¶¶ 7, 8, 11.) Consequently, 
Petitioners will be irreparably harmed should they have to wait for final resolution of the 
administrative process before obtaining relief from the immediate mandate the May 
Curtailment Letter appears to impose outside of the statutory processes provided by the 
Water Code. 
 
Moreover, for the reasons stated below, the Court finds that the issuance of the May 
Curtailment Letter violated Petitioners’ Due Process rights. Every day the Letter remains 
in its current form constitutes a violation of those constitutional rights.  Accordingly, it is 
proper for this Court to issue a temporary restraining order while the administrative 
process is ongoing. 
 
With regard to the June Curtailment Letter, the Court liberally construes the allegations  
of the Petition For Writ of Administrative Mandate, as it must, and finds that for purposes 
of this ex parte application, Petitioners CDWA and SDWA have adequately pled that 
their landowners exercise pre-1914 appropriative and/or permit licenses rights that are 
subject to the directives given in the Letter.  (Petition, ¶13, 14.) Consequently, Petitioners 
CDWA and SDWA have standing to bring the instant application concerning the June 
Curtailment Letter. 
 
The Court finds the 2015 Curtailment Letters are coercive in nature and go beyond the 
“informational” purpose the Board claims prevents a stay. Consequently, Petitioners are 
likely to succeed on the merits. As in Duarte, even though the Curtailment Letters are not 

                                                 
2 Petitioners have filed a petition for reconsideration pursuant to California Water Code section 1126(b) 
which petition is still pending before the Water Resources Control Board and for which the 90-day period 
for reconsideration has not yet expired. (See Petition, ¶ 21; Wat. Code §1122.) The Court declines to 
interfere in these administrative proceedings, and consequently in no way stays the furtherance of that 
petition in accordance with the Water Code. The Court agrees that in light of the pending reconsideration 
petition, this matter is not subject to a Civil Code section 1094.5, subdivision (g) stay.  
3 Respondents have not argued Petitioners are required to exhaust their administrative remedies. 
Respondents have instead argued the petition with regard to the May Curtailment Letter is untimely 
pursuant to the 30-day deadline in section 1126. However, this deadline is extended while a petition for 
reconsideration is pending, as is the case here. 
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enforceable on their own and there are no separate penalties for violating them, the 
language used  in the Curtailment Letters results in a “comman[d] by the…[g]overnment 
to stop [water diverting] activities.” (Duarte Nursery, Inc. v. United States Army Corps of 

Engineers (2014) 17 F.Supp.3d 1013, 1018.) It is not a suggestion for “voluntary 
cessation of activities,” but instead  requires Petitioners to “immediately stop diverting 
water.” (Id. at 1019; Pet. exh. B.)  
 
Respondents argue Duarte is distinguishable because it involved a single letter sent to a 
single rights-holder, and provided that the Army Corps of Engineers had already 
determined that a violation of the Clean Water Act had occurred. (Duarte, 17 F.Supp.3d 
at 1015.) Respondents contend here, the Curtailment letters are form letters being sent to 
hundreds of appropriators, and are merely informational with no pre-determination that 
any individual rights-holder has violated the law.  
 
While all parties acknowledge the Curtailment Letters were sent to more than one 
appropriator, the letters provided to the Court are addressed to an individual company, 
and identify a specific claim of rights at issue. The Curtailment Letters further declare 
and determine that the recipient is not entitled to divert water because that water is 
necessary to meet senior water rights holders, thus making a determination of the 
recipient’s water rights priority. (Pet., exh. B, ¶2.) Through the inclusion of this specific 
information, the Curtailment Letters appear not to be generalized notices, but instead a 
specific adjudication and command with respect to the particular rights holder.  
 
Further, nothing in Duarte limits its holding to an instance involving only one notice. The 
Duarte court’s focus was on the fact that nothing in the letter notified “plaintiffs that the 
Corps could not take action based upon the CDO alone.” (Duarte, 17 F.Supp.3d at 1022.) 
The same is true here, as the Curtailment Letters indicate the recipient must “immediately 
stop diverting water” and do not clearly state that the letter is merely informational, 
without any legal force or effect. 
 
The Curtailment Letters also require recipients to “document receipt of this notice by 
completing an online Curtailment Certification Form (Form) within seven days. The 
Form confirms your cessation of diversion under the specific pre-1914 claim of right. 
Completion of the Form is mandatory…” Nowhere in this language do the Curtailment 
Letters assert that Petitioners are free to ignore the directive that they cease diverting 
water or that it is merely a suggestion.4 At the hearing on this matter, Respondents 
acknowledged that the Form requires diverters to sign under penalty of perjury that they 
are no longer diverting water. 
 
Although the Curtailment Letters do not state that the Board has made a specific 
determination that the particular recipient has already engaged in illegal conduct, the 
letters plainly state that the recipient must “immediately stop diverting water” and that 

                                                 
4 This is similar to Phelps v. State Water Resources Control Board (2007) 157 Cal.App.4th 89, where the 
Court held plaintiffs were aggrieved by a curtailment notice within the meaning of section 1126(b) because 
it “required plaintiffs to immediately discontinue diversion of water under their licenses.” Although Phelps 
involved only one notice, the implication of the language of the letters is the same as in this case. 
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the only action available is to sign the compliance certification that “confirms your 
cessation of diversion under the specific pre-1914 claim of right.” (Pet., exh. B.)5 As in 
Duarte, this strong directive implicates a pre-determination as to the availability of water 
pursuant to the recipient’s appropriation rights. The Board, “did not ‘notify’ plaintiffs 
they were operating in violation of the law, it commanded plaintiffs to stop their 
activities.” (Duarte, 17 F.Supp.3d at 1023.) 
 
At oral argument, Respondents argued that because the Curtailment Letters did not 
expand or alter Petitioners’ civil liability for water diversions and are merely 
“informational documents”, a temporary restraining order should not issue. Respondents’ 
argument is not only misguided, it is also inaccurate.   
 
The focus is not whether the Petitioners’ legal exposure remains unchanged or not, but 
rather whether the Curtailment Letters could be reasonably interpreted to be an order or 
command by the government, not merely a suggestion or request for voluntary cessation 
of activities. (Duarte, 17 F.Supp.3d at 1020.) Moreover, contrary to Respondents’ 
assertions, the Curtailment Letters have altered Petitioners’ legal position. The 
Curtailment Letters state that even if there is available water for the water user, said water 
is dedicated for senior water rights’ holders needs, conclude that the recipient no longer 
has any legal right to said water, and orders the recipient to “immediately stop diverting 
water…” Indeed, the Curtailment Letters appear to alter Petitioners’ civil liability as the 
Board has apparently concluded without hearing or notice that Petitioners are no longer 
entitled to divert water for their needs.   
 
As the Court in Duarte stated, “If the [Letters] were simply a ‘notification’ to plaintiffs, 
then it should have said so, rather than clothing itself as an ‘order’ which carried with it 
the authority to ‘prohibit’ the plaintiffs from continuing their activities.” (Duarte, 17 
F.Supp.3d at 1020.) The Court recognizes, and Respondents admit, that the Curtailment 
Letters do not subject Petitioners to any additional liability or penalties above that which 
they may already be subjected to due to the extreme drought conditions California is 
currently experiencing. However, the Curtailment Letters represent that the Board has 
already adjudicated that the recipients are no longer entitled to divert water and that any 
future diversions would be  improper and  a trespass [“This Form confirms your cessation 
of diversion under the specific post-1914 water right…Completion of the form is 
mandatory to avoid unnecessary enforcement proceedings”].  
 
Respondents are free to provide truly informational notices to water diverters of the 
nature of the drought and the Board’s right to initiate Water Code section 1831 or 1052 
proceedings. Respondents are also free to initiate inquiries with diverters as to whether 
they have alternate water sources and to otherwise exercise their statutory enforcement 
authority under the Water Code, including investigation and instituting any actions for 
trespass. To be clear, Respondents are free to exercise their statutory authority to enforce 
the Water Code as to any water user, including these Petitioners, if it deems them to be in 

                                                 
5 In Duarte the Court noted that the assertion that a violation has already occurred, by itself, is insufficient 
to satisfy the ripeness requirement. A letter or notice must also threaten consequences for failure to take 
certain action, as it does here. (Duarte, 17 F.Supp.3d at 1025.) 
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violation of any provisions of the Water Code, so long as the bases for said action are not 
the Curtailment Letters. 
 
However, the language of the Curtailment Letters goes beyond informational and is 
instead coercive such that a recipient is likely to believe they are no longer allowed to 
divert. This belief is not because such a diversion would be a trespass or other legal 
violation, but because the Board has already declared in the Curtailment Letters that it 
has made a determination that they are no longer entitled to divert under their 
appropriative water rights, without any sort of pre-deprivation hearing. Respondents do 
not challenge Petitioners’ assertion that any cessation of water diversion done in response 
to the Curtailment Letters, not as a result of an unavailability of legally divertible water, 
would cause a serious hardship to Petitioners. This is an issue ripe for judicial 
intervention and the Court concludes that the Curtailment Letters as presently drafted 
constitute a violation of the due process rights of the Petitioners.6 
 
The Curtailment Letters, including the requirement that recipients sign a compliance 
certification confirming cessation of diversion, result in a taking of Petitioners’ property 
rights without a pre-deprivation hearing, in violation of Petitioners’ Due Process Rights. 
The Court hereby GRANTS the ex parte application for a temporary restraining 
order/order to show cause as to why a preliminary injunction should not issue requiring 
the Board to issue a revised letter/notice that is informational in nature.  
 
A temporary restraining order shall issue staying or prohibiting  Defendants State Water 
Resources Control Board and Thomas Howard  from taking any action against the West 
Side Irrigation District and landowners of the other petitioner Districts on the basis of the 
2015 Curtailment Letters sent by the Water Board’s Executive Director, Thomas 
Howard, or on the basis of a failure to complete a Curtailment Certification Form. 
 
The matter is set for an order to show cause on July 30, 2015 at 9:00 a.m. in Department 
24. Respondents shall file with the clerk of Department 24 and serve (via email or fax) 
any supplemental Opposition to the Order To Show Cause no later than July 16, 2015.  
Petitioners shall file with the clerk of Department 24 and serve (via email or fax) any 
Reply no later than July 23, 2015. The application for a temporary stay pursuant to CCP 
§1094.5(g) is DENIED. 
 
Counsel for Petitioners to submit a formal order for the Court’s signature pursuant to 
CRC 3.1312. 

                                                 
6 There is no allegation that Petitioners have filed a petition for reconsideration with the Board concerning 
the June Curtailment Notice. Respondents made no argument that Petitioners were required to do so before 
bringing the instant petition and ex parte application. Consequently, the Court does not address whether 
such a reconsideration petition was required. 
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NOTICE OF PUBLIC HEARING 
and 

 PRE-HEARING CONFERENCE 
 

The State Water Resources Control Board will hold a Public Hearing 
to determine whether to impose Administrative Civil Liability 

against 
 

Byron-Bethany Irrigation District  
 

Intake Channel to the Banks Pumping Plant (formerly Italian Slough) 
Contra Costa County 

 
 

The Pre-Hearing Conference  
will commence on  

Friday, September 25, 2015 
at 9:00 a.m. 

 
in the Sierra Hearing Room 

Joe Serna Jr.-CalEPA Building 
1001 I Street, Second Floor 

Sacramento, CA 
 

The Public Hearing will commence on 
Wednesday, October 28, 2015 and continue, if necessary, 

on October 29 and 30, 2015 
at 9:00 a.m. 

 
in the Coastal Hearing Room 

Joe Serna Jr.-CalEPA Building 
1001 I Street, Second Floor 

Sacramento, CA 
 

 
PURPOSE OF HEARING 
 
The purpose of this hearing is for the State Water Resources Control Board (State Water Board 
or Board) to receive evidence relevant to determining whether to impose administrative civil 
liability against the Bryon-Bethany Irrigation District (BBID) for alleged unauthorized diversion of 
water and, if so, whether in the amount of $1,553,250 or some other amount. 
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BACKGROUND  
 
Water Code section section 1052, subdivision (a), which provides that the diversion or use of 
water subject to Division 2 of the Water Code other than as authorized in Division 2 is a 
trespass.  The State Water Board may administratively impose civil liability in an amount not to 
exceed $500 for each day that a trespass occurs. (Wat. Code, § 1052, subd. (b).)  Fines can go 
up to $10,000 for each day a trespass occurs in certain critically dry years. (See Wat.Code 
§ 1845, subd. (b)(1)(A).) 
 
Water Code section 1052, subdivision (c), provides that any person or entity committing a 
trespass during a period for which the Governor has issued a proclamation of a state of drought 
emergency may be liable in an amount not to exceed the sum of one thousand dollars ($1,000) 
for each day the trespass occurs plus two thousand five hundred dollars ($2,500) for each acre-
foot of water diverted or used in excess of that diverter's rights.  A trespass is the unauthorized 
diversion or use of water, as defined in Water Code section 1052, subdivision (a).   
 
Water Code section 1052, subdivision (d)(2), provides that civil liability may be imposed 
administratively by the State Water Board pursuant to Water Code section 1055. 
 
On July 20, 2015, the Assistant Deputy Director of the Division of Water Rights (Assistant 
Deputy Director) issued an administrative civil liability complaint (complaint) alleging that BBID 
committed a trespass through the unauthorized diversion of water in violation of Water Code 
section 1052, subdivision (a).  The complaint proposes that liability be imposed upon BBID in 
the amount of $1,553,250. 
 
By letter dated August 6, 2015, BBID requested a hearing on the complaint. 
 
This notice, the complaint, and other material related to this hearing can be found on the 
Division’s website at:  
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/byron_bethany/index.shtml 
 
KEY ISSUES 
 
In determining the amount of civil liability, the Board must take into consideration all relevant 
circumstances (Wat. Code, § 1055.3)  The hearing will address the following key issues: 
 
1) Whether the State Water Board should impose administrative civil liability upon BBID for 

trespass and, if so, in what amount and on what basis; 

a. What is the extent of harm caused by BBID’s alleged unauthorized diversions? 

b. What is the nature and persistence of the alleged violation? 

c. What is the length of time over which the alleged violation occurred? 

d. What corrective actions, if any, have been taken by BBID? 

2) What other relevant circumstances should be considered by the State Water Board in 
determining the amount of any civil liability? 
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HEARING OFFICER AND HEARING TEAM 
 
State Water Board Member Tam Doduc will preside as the hearing officer for this proceeding.  A 
hearing team will assist the hearing officer by providing legal and technical advice.  The hearing 
team members will be: Nicole Kuenzi, Staff Counsel; Jane Farwell-Jensen, Environmental 
Scientist; and Ernest Mona, Water Resource Engineer.  The hearing team and their supervisors 
will assist the hearing officer and other members of the State Water Board throughout this 
proceeding. 
 
SEPARATION OF FUNCTIONS 
 
A staff prosecution team will be a party to this hearing.  State Water Board prosecution team 
members will include: Andrew Tauriainen, Attorney Ill, Office of Enforcement and Kathy Mrowka, 
Manager, Enforcement Section. 
 
The prosecution team is separated from the hearing team and is prohibited from having ex parte 
communications with any members of the State Water Board and any members of the hearing 
team regarding substantive issues and controversial procedural issues within the scope of this 
proceeding.  This separation of functions also applies to the supervisors of each team. (Gov. 
Code, §§ 11430.10-11430.80.) 
 
HEARING PARTICIPATION 
 
IF YOU WANT TO TAKE PART IN THIS HEARING, you should carefully read the enclosure 
entitled “Information Concerning Appearance at Water Right Hearings.”  As stated in that 
enclosure, anyone wishing to present evidence at the hearing must submit a Notice of Intent to 
Appear, which must be received by the State Water Board no later than the deadline listed 
below.  If BBID fails to submit a Notice of Intent to Appear by the deadline specified in 
this notice, the State Water Board will deem the request for a hearing regarding the 
imposition of administrative civil liability to be withdrawn, and the Board may impose 
administrative civil liability in the amount of $1,553,250 without further notice.  Similarly, 
if BBID withdraws its request, administrative civil liability may be imposed without 
further notice.   
 
Within one week after the deadline to submit Notices of Intent to Appear, the State Water Board 
will mail out a list of those who desire to participate in the hearing and a copy of all Notices of 
Intent to Appear that the Board timely received.  The list is provided in order to facilitate 
exchange of written testimony, exhibits, and witness qualifications in advance of the hearing.  
Only parties and other participants who are authorized by the hearing officer will be allowed to 
present evidence.  Copies of witnesses’ proposed testimony, exhibits, lists of exhibits, 
qualifications, and statement of service must be received by the State Water Board and 
served on each of the parties who have indicated their intent to appear, no later than the 
deadline listed below. 
 
12:00 noon, Wednesday, September 2, 2015 Deadline for receipt of Notice of Intent to 

Appear. 

12:00 noon, Monday, October 12, 2015    Deadline for receipt and service of 
witnesses’ proposed testimony, exhibits, 
lists of exhibits, qualifications, and 
statement of service. 
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PRE-HEARING CONFERENCE  
 
The hearing officer will conduct a pre-hearing conference to discuss the scope of the hearing 
and any other procedural issues on Friday, September 25, 2015 at 9:00 a.m.  The goal of the 
pre-hearing conference is to ensure that the hearing proceeds in an orderly and expeditious 
manner.  The pre-hearing conference will not be used to hear arguments on, or determine the 
merits of, any hearing issues, other than procedural matters, unless the parties agree to resolve 
a hearing issue by stipulation.  Following the pre-hearing conference, the hearing officer may, at 
her discretion, modify the hearing procedures or issues set forth in this notice in whole or in part.  
All parties to the hearing must attend the pre-hearing conference.  Failure to attend the pre-
hearing conference may result in exclusion from participation in the hearing. 
 
SUBMITTALS TO THE STATE WATER BOARD 
 
All documents, including Notices of Intent to Appear, written testimony, and other exhibits 
submitted to the State Water Board should be addressed as follows: 

 
Division of Water Rights 

State Water Resources Control Board 
Attention: Jane Farwell-Jensen 

 
By Mail:   P.O. Box 2000, Sacramento, CA  95812-2000  

By Hand Delivery:  Joe Serna Jr.-CalEPA Building 
1001 I Street, 2nd Floor, Sacramento, CA  95814  

By Fax:    (916) 341-5400 
By Email:    wrhearing@waterboards.ca.gov 

With Subject of “BBID ACL Hearing” 
 

 
ALL HAND DELIVERED SUBMITTALS should be Date and Time stamped by the Division of 
Water Rights’ Records Unit on the second (2nd) floor of the Joe Serna Jr.-CalEPA Building at the 
above address prior to or at the submittal deadline.  Persons delivering submittals must first 
check in with lobby security personnel on the first floor.  Hand delivered submittals that do not 
have a timely Date and Time stamp by the Division of Water Rights’ Records Unit will be 
considered late and may not be accepted by the hearing officer. 
 
SETTLEMENTS 
 
Please read the discussion of “Settlements” in the enclosure entitled “Information Concerning 
Appearance at Water Right Hearings.”  In this water rights enforcement hearing, the prosecution 
team is prosecuting BBID for an alleged violation.  The prosecution team and BBID may, at their 
discretion, engage in private settlement discussions and may include any other persons in those 
discussions.  Due to the separation of functions discussed above, the hearing team cannot 
participate in settlement discussions.  Should the parties reach settlement, they must notify the 
hearing team as soon as possible. 
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IF YOU HAVE ANY QUESTIONS 
 
During the pendency of this proceeding, there shall be no ex parte communications regarding 
substantive or controversial procedural matters within the scope of the proceeding between 
State Water Board members or hearing team members and any of the other participants, 
including members of the prosecution team.  (Gov. Code, §§ 11430.10-11430.80.)  Questions 
regarding non-controversial procedural matters should be directed to Staff Counsel  
Nicole Kuenzi at (916) 322-4142 or by email to Nicole.Kuenzi@waterboards.ca.gov; 
or to Jane Farwell-Jensen at (916) 341-5349 or by email to 
Jane.Farwell-Jensen @waterboards.ca.gov. (Gov. Code, § 11430.20, subd. (b).) 
 
PARKING, ACCESSIBILITY AND SECURITY 
 
The Joe Serna Jr.-CalEPA Building (CalEPA Building) is accessible to people with disabilities.  
Individuals who require special accommodations at the CalEPA Building are requested to 
contact Tanya Cole, Equal Employment Opportunity Office, at (916) 341-5880. 
 
Due to enhanced security precautions at the CalEPA Building, all visitors are required to register 
with security staff prior to attending any meeting.  To sign in and receive a visitor’s badge, 
visitors must go to the Visitor and Environmental Services Center, located just inside and to the 
left of the building’s public entrance.  Depending on their destination and the building’s security 
level, visitors may be asked to show valid picture identification.  Valid picture identification can 
take the form of a current driver’s license, military identification card, or state or federal 
identification card.  Depending on the size and number of meetings scheduled on any given 
day, the security check-in could take up to fifteen minutes.  Please allow adequate time to sign 
in before being directed to the hearing. 
 
 
 
 August 19, 2015           
Date Jeanine Townsend 

Clerk to the Board 
 
Enclosures
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INFORMATION CONCERNING APPEARANCE AT  
WATER RIGHT HEARINGS 

 
The following procedural requirements will apply and will be strictly enforced: 
 
1. HEARING PROCEDURES GENERALLY:  The hearing will be conducted in accordance 

with the procedures for hearings set forth at California Code of Regulations, title 23, 
sections 648-648.8, 649.6 and 760, as they currently exist or may be amended.  A copy of 
the current regulations and the underlying statutes governing adjudicative proceedings 
before the State Water Board is available upon request or may be viewed at the State Water 
Board’s web site: http://www.waterboards.ca.gov/laws_regulations 
 
Unless otherwise determined by the hearing officers, each party may make an opening 
statement, call and examine witnesses, introduce exhibits, cross-examine opposing 
witnesses on any matter relevant to the issues even if that matter was not covered in the 
direct examination, impeach any witness, rebut adverse evidence, and subpoena, call and 
examine an adverse party or witness as if under cross-examination.  At the discretion of the 
hearing officers, parties may also be afforded the opportunity to present closing statements 
or submit briefs.  The State Water Board encourages parties with common interests to work 
together to make the hearing process more efficient.  The hearing officers reserve the right 
to issue further rulings clarifying or limiting the rights of any party where authorized under 
applicable statutes and regulations. 
 
Parties must file any requests for exceptions to procedural requirements in writing with the 
State Water Board and must serve such requests on the other parties.  To provide time for 
parties to respond, the hearing officers will rule on procedural requests filed in writing no 
sooner than fifteen days after receiving the request, unless an earlier ruling is necessary to 
avoid disrupting the hearing.  
 

2. SETTLEMENTS:  In water right enforcement hearings, a State Water Board staff member or 
team prosecutes an alleged violation.  In such enforcement cases, the prosecution and a 
party who is the subject of the proposed enforcement action may at their discretion engage 
in private settlement discussions, or may include any other persons in those discussions.  
Although other persons may be authorized to participate in the hearing as parties, such a 
designation does not constitute a ruling that those persons must be allowed to engage in 
any settlement discussions between the prosecution and the party against whom the agency 
action is directed.  The consent of other parties is not required before the State Water 
Board, or the Executive Director under State Water Board Resolution No. 2012-0061, can 
approve a proposed settlement agreement between the prosecution and a party subject to a 
proposed enforcement action.  However, all parties will be given the opportunity to comment 
on any settlement submitted to the State Water Board or the Executive Director for approval.  

 
 In non-enforcement hearings involving an unresolved protest between a protestant and a 

water right applicant or petitioner, those persons will be designated as parties in the hearing. 
(Cal. Code Regs., tit. 23, § 648.1, subd. (b).)  Other persons who file a Notice of Intent to 
Appear in the hearing, may also be designated as parties.  In such cases, the parties whose 
dispute originates the action may at their discretion meet privately to engage in settlement 
discussions, or may include other persons.  If the original parties resolve the dispute, the 
hearing officers will determine whether or not to continue the hearing, after allowing all 
remaining parties the opportunity to comment on any proposed settlement.  The Executive 
Director or the State Water Board may approve a settlement in the absence of a hearing, 
notwithstanding the lack of consent of parties besides the protestant and the applicant or 
petitioner. 
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3. PARTIES:  The current parties to the hearing are Byron-Bethany Irrigation District; and 
the prosecution team for the State Water Board.  Additional parties may be designated in 
accordance with the procedures for this hearing.  Except as may be decided by specific 
rulings of the hearing officers, any person or entity who timely files a Notice of Intent to 
Appear indicating the desire to participate beyond presenting a policy statement shall be 
designated as a party.  The hearing officers may impose limitations on a party’s 
participation. (Gov. Code, § 11440.50, subd. (c).)  Persons or entities who do not file a 
timely Notice of Intent to Appear may be designated as parties at the discretion of the 
hearing officers, for good cause shown, and subject to appropriate conditions as determined 
by the hearing officers. Except as specifically provided in this notice or by ruling of the 
hearing officers, only parties will be allowed to present evidence. 

 
4. INTERESTED PERSONS:  Pursuant to California Code of Regulations, title 23, 

section 648.1, subdivision (d), the State Water Board will provide an opportunity for 
presentation of non-evidentiary policy statements or comments by interested persons who 
are not designated as parties.  A person or entity that appears and presents only a policy 
statement is not a party and will not be allowed to make objections, offer evidence, conduct 
cross-examination, make legal argument or otherwise participate in the evidentiary hearing.  
Interested persons will not be added to the service list and will not receive copies of written 
testimony or exhibits from the parties, but may access hearing documents at the website 
listed in the hearing notice. 

 
Policy statements are subject to the following provisions in addition to the requirements 
outlined in regulation. (Cal. Code Regs., tit. 23, § 648.1, subd. (d).)  
 
a. Policy statements are not subject to the pre-hearing requirements for testimony or 

exhibits, except that interested persons are requested to file a Notice of Intent to Appear, 
indicating clearly an intent to make a policy statement only.  

 
b.  The State Water Board requests that policy statements be provided in writing before 

they are presented.  Please see section 7, for details regarding electronic submittal of 
policy statements. 

 
5. NOTICE OF INTENT TO APPEAR:  Persons and entities who seek to participate as parties 

in this hearing must file either an electronic copy or a paper copy of a Notice of Intent to 
Appear, which must be received by the State Water Board no later than the deadline 
prescribed in the Hearing Notice.  Failure to submit a Notice of Intent to Appear in a timely 
manner may be interpreted by the State Water Board as intent not to appear.  If BBID fails 
to submit a Notice of Intent to Appear by the deadline specified in this notice, the 
State Water Board will deem the request for a hearing regarding the administrative 
civil liability complaint to be withdrawn, and administrative civil liability may be 
imposed without further notice.  Similarly, if BBID withdraws its request, 
administrative civil liability may be imposed without further notice. 

 
Any faxed or emailed Notices of Intent to Appear must be followed by a mailed or delivered 
hard copy with an original signature. 
 
Interested persons who will not be participating as parties, but instead presenting only  
non-evidentiary policy statements should also file a Notice of Intent to Appear.  
 

 The Notice of Intent to Appear must state the name and address of the participant.  Except 
for interested persons who will not be participating as parties, the Notice of Intent to Appear 
must also include:  (1) the name of each witness who will testify on the party’s behalf;  
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(2) a brief description of each witness’ proposed testimony; and (3) an estimate of the time 
(not to exceed the total time limit for oral testimony described in section 9, below) that the 
witness will need to present a brief oral summary of his or her prior-submitted written 
testimony. (See section 6, below.)  Parties who do not intend to present a case-in-chief but 
wish to cross-examine witnesses or present rebuttal should so indicate on the Notice of 
Intent to Appear.1  Parties who decide not to present a case-in-chief after having submitted a 
Notice of Intent to Appear should notify the State Water Board and the other parties as soon 
as possible. 

 
Parties who are not willing to accept electronic service of hearing documents should check 
the appropriate box on the Notice of Intent to Appear. (See section 7, below.) 
 
The State Water Board will mail a service list of parties to each person who has submitted a 
Notice of Intent to Appear.  The service list will indicate if any party is unwilling to accept 
electronic service.  If there is any change in the hearing schedule, only those parties on the 
service list, and interested persons that have filed a Notice of Intent to Appear expressing 
their intent to present a policy statement only, will be informed of the change. 
 

6. WRITTEN TESTIMONY AND OTHER EXHIBITS:  Exhibits include written testimony, 
statements of qualifications of expert witnesses, and other documents to be used as 
evidence.  Each party proposing to present testimony on factual or other evidentiary matters 
at the hearing shall submit such testimony in writing.2  Written testimony shall be designated 
as an exhibit, and must be submitted with the other exhibits.  Oral testimony that goes 
beyond the scope of the written testimony may be excluded.  A party who proposes to offer 
expert testimony must submit an exhibit containing a statement of the expert witness’s 
qualifications.  
 
Each party shall submit to the State Water Board three (3) paper copies and one electronic 
copy of each of its exhibits.  With its exhibits, each party must submit a completed Exhibit 
Identification Index.  Each party shall also serve a copy of each exhibit and the exhibit index 
on every party on the service list.  A statement of service with manner of service indicated 
shall be filed with each party’s exhibits. 
  
The exhibits and indexes for this hearing, and a statement of service, must be received by 
the State Water Board and served on the other parties no later than the deadline 
prescribed in the Hearing Notice.  The State Water Board may interpret failure to timely 
submit such documents as a waiver of party status. 
  
All hearing documents that are timely received will be posted on the hearings program 
webpage identified in the hearing notice.  
 
The following requirements apply to exhibits:  
 

 a. Exhibits based on technical studies or models shall be accompanied by sufficient 
information to clearly identify and explain the logic, assumptions, development, and 
operation of the studies or models. 

                                                
1 A party is not required to present evidence as part of a case-in-chief. Parties not presenting evidence as part of a 
case-in-chief will be allowed to participate through opening statements, cross-examination, and rebuttal, and may 
also present closing statements or briefs, if the hearing officers allow these in the hearing. 
2 The hearing officers may make an exception to this rule if the witness is adverse to the party presenting the 
testimony and is willing to testify only in response to a subpoena or alternative arrangement.   
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b. The hearing officers have discretion to receive into evidence by reference relevant, 
otherwise admissible, public records of the State Water Board and documents or other 
evidence that have been prepared and published by a public agency, provided that the 
original or a copy was in the possession of the State Water Board before the notice of 
the hearing is issued. (Cal. Code Regs., tit. 23, § 648.3.)  A party offering an exhibit by 
reference shall advise the other parties and the State Water Board of the titles of the 
documents, the particular portions, including page and paragraph numbers, on which the 
party relies, the nature of the contents, the purpose for which the exhibit will be used 
when offered in evidence, and the specific file folder or other exact location in the State 
Water Board’s files where the document may be found. 

 
 c.  A party seeking to enter in evidence as an exhibit a voluminous document or database 

may so advise the other parties prior to the filing date for exhibits, and may ask them to 
respond if they wish to have a copy of the exhibit. If a party waives the opportunity to 
obtain a copy of the exhibit, the party sponsoring the exhibit will not be required to 
provide a copy to the waiving party.  Additionally, with the permission of the hearing 
officers, such exhibits may be submitted to the State Water Board solely in electronic 
form, using a file format readable by Microsoft Office 2003 software. 

 
 d. Exhibits that rely on unpublished technical documents will be excluded unless the 

unpublished technical documents are admitted as exhibits. 
 
 e. Parties submitting large format exhibits such as maps, charts, and other graphics shall 

provide the original for the hearing record in a form that can be folded to 8 ½ x 11 
inches.  Alternatively, parties may supply, for the hearing record, a reduced copy of a 
large format original if it is readable.  

 
7. ELECTRONIC SUBMISSIONS: To expedite the exchange of information, reduce paper use, 

and lower the cost of participating in the hearing, participants are encouraged to submit 
hearing documents to the State Water Board in electronic form and parties are encouraged 
to agree to electronic service. 
 
Any documents submitted or served electronically must be in Adobe Portable Document 
Format (PDF), except for Exhibit Identification Indexes, which may be in a format supported 
by Microsoft Excel or Word. Electronic submittals to the State Water Board of documents 
less than 11 megabytes in total size (incoming mail server attachment limitation) may be 
sent via electronic mail to: wrhearing@waterboards.ca.gov with a subject of  
“BBID ACL Hearing”.  Electronic submittals to the State Water Board of documents greater 
than 11 megabytes in total size should be submitted on a compact disc (CD).  Each 
electronically submitted exhibit must be saved as a separate PDF file, with the name in 
lower case lettering.  
 

8. PRE-HEARING CONFERENCE:  At the hearing officers’ discretion, a pre-hearing 
conference may be conducted before the proceeding to discuss the scope of the hearing, 
the status of any protests, and any other appropriate procedural issues.  

 
9. ORDER OF PROCEEDING:  Hearing officers will follow the Order of Proceedings specified 

in California Code of Regulations, title 23, section 648.5. Participants should take note of the 
following additional information regarding the major hearing events. The time limits specified 
below may be changed by the hearing officers, for good cause.  
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a. Policy Statements Within the Evidentiary Hearing:  Policy statements will be heard at 
the start of the hearing, before the presentation of cases-in-chief. Oral summaries of the 
policy statements will be limited to five (5) minutes or such other time as established by 
the hearing officers. 

b. Presentation of Cases-In-Chief:  Each party who so indicates on a Notice of Intent to 
Appear may present a case-in-chief addressing the key issues identified in the hearing 
notice.  The case-in-chief will consist of any opening statement, oral testimony, 
introduction of exhibits, and cross-examination of the party’s witnesses.  The hearing 
officers may allow redirect examination and recross examination.  The hearing officers 
will decide whether to accept the party’s exhibits into evidence upon a motion of the 
party after completion of the case-in-chief.  
 

i. Opening Statements:  At the beginning of a case-in-chief, the party or the party’s 
attorney may make an opening statement briefly and concisely stating the objectives 
of the case-in-chief, the major points that the proposed evidence is intended to 
establish, and the relationship between the major points and the key issues.  Oral 
opening statements will be limited to (20) minutes per party.  A party may submit a 
written opening statement before the hearing or during the hearing, prior to their 
case-in-chief.  Any policy-oriented statements by a party should be included in the 
opening statement. 

 
ii. Oral Testimony:  All witnesses presenting testimony shall appear at the hearing. 

Before testifying, witnesses shall swear or affirm that the written and oral testimony 
they will present is true and correct.  Written testimony shall not be read into the 
record.  Written testimony affirmed by the witness is direct testimony.  Witnesses will 
be allowed up to (20) minutes to summarize or emphasize their written testimony on 
direct examination. Each party will be allowed up to one (1) hour total to present all 
of its direct testimony.3 

 
iii. Cross-Examination:  Cross-examination of a witness will be permitted on the 

party’s written submittals, the witness’ oral testimony, and other relevant matters not 
covered in the direct testimony. (Gov. Code, § 11513, subd. (b).)  If a party presents 
multiple witnesses, the hearing officers will decide whether the party’s witnesses will 
be cross-examined as a panel.  Cross-examiners initially will be limited to one (1) 
hour per witness or panel of witnesses.  The hearing officers have discretion to allow 
additional time for cross-examination if there is good cause demonstrated in an offer 
of proof.  Ordinarily, only a party or the party’s representative will be permitted to 
examine a witness, but the hearing officers may allow a party to designate a person 
technically qualified in the subject being considered to examine a witness.  

 
iv. Redirect and Recross Examination:  Redirect examination may be allowed at the 

discretion of the hearing officers.  Any redirect examination and recross examination 
permitted will be limited to the scope of the cross-examination and the redirect 
examination, respectively.  The hearing officers may establish time limits for any 
permitted redirect and recross examination.  

 

                                                
3 The hearing officers may, for good cause, approve a party’s request for additional time to present direct testimony 
during the party’s case-in-chief. The hearing officers may allow additional time for the oral direct testimony of the 
witness if the witness is adverse to the party presenting the testimony and the hearing officers are satisfied that the 
party could not produce written direct testimony for the witness.   
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v. Questions by State Water Board and Staff:  State Water Board members and staff 
may ask questions at any time and may cross-examine any witness.  

 
c. Rebuttal:  After all parties have presented their cases-in-chief and their witnesses have 

been cross-examined, the hearing officers will allow parties to present rebuttal evidence.  
Rebuttal evidence is new evidence used to rebut evidence presented by another party. 

 
Rebuttal testimony and exhibits need not be submitted prior to the hearing, although the 
hearing officers may require submittal of rebuttal testimony and exhibits before they are 
presented in order to improve hearing efficiency.  Rebuttal evidence is limited to 
evidence that is responsive to evidence presented in connection with another party's 
case-in-chief, and it does not include evidence that should have been presented during 
the case-in-chief of the party submitting rebuttal evidence.  It also does not include 
repetitive evidence.  Cross-examination of rebuttal evidence will be limited to the scope 
of the rebuttal evidence. 
 

d. Closing Statements and Legal Arguments:  At the close of the hearing or at other 
times, if appropriate, the hearing officers may allow oral closing statements or legal 
arguments or set a schedule for filing legal briefs or written closing statements.  If the 
hearing officers authorize the parties to file briefs, three copies of each brief shall be 
submitted to the State Water Board, and one copy shall be served on each of the other 
participants on the service list.  A party shall not attach a document of an evidentiary 
nature to a brief unless the document is already in the evidentiary hearing record or is 
the subject of an offer into evidence made at the hearing.  

 
10. EX PARTE CONTACTS:  During the pendency of this proceeding, commencing no later 

than the issuance of the Notice of Hearing, there shall be no ex parte communications with 
State Water Board members or State Water Board hearing team staff and supervisors, 
regarding substantive or controversial procedural issues within the scope of the proceeding. 
(Gov. Code, §§ 11430.10-11430.80.)  Any communications regarding potentially 
substantive or controversial procedural matters, including but not limited to 
evidence, briefs, and motions, must demonstrate that all parties were served and the 
manner of service.  Parties may accomplish this by submitting a proof of service or by 
other verification, such as correct addresses in an electronic-mail carbon copy list, or a list of 
the parties copied and addresses in the carbon copy portion of a letter. Communications 
regarding non-controversial procedural matters are permissible and should be directed to 
staff on the hearing team, not State Water Board members. (Gov. Code, § 11430.20, subd. 
(b).) A document regarding ex parte communications entitled "Ex Parte Questions and 
Answers" is available upon request or from our website at: 
http://www.waterboards.ca.gov/laws_regulations/docs/exparte.pdf.  

 
11. RULES OF EVIDENCE:  Evidence will be admitted in accordance with Government Code 

section 11513. Hearsay evidence may be used to supplement or explain other evidence, but 
over timely objection shall not be sufficient in itself to support a finding unless it would be 
admissible over objection in a civil action. 
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NOTICE OF INTENT TO APPEAR 
 
________________________________ plans to participate in the water right hearing regarding 
(name of party or participant) 
 

Administrative Civil Liability 
against 

Byron-Bethany Irrigation District 
 

scheduled to commence 
Wednesday, October 28, 2015 and continue, if necessary, 

on October 29 and 30, 2015 
at 9:00 a.m. 

 
1) Check only one (1) of the following: 
☐ I/we intend to present a policy statement only. 
☐ I/we intend to participate by cross-examination or rebuttal only. 
☐ I/we plan to call the following witnesses to testify at the hearing. (Fill in the Following Table) 
 

NAME SUBJECT OF PROPOSED TESTIMONY ESTIMATED 
LENGTH OF 

DIRECT 
TESTIMONY 

 

EXPERT 
WITNESS 
(YES/NO) 

 

    
    
    
    
    

(If more space is required, please add additional pages or use reverse side.) 
 
2) Fill in the following information of the Participant, Party, Attorney, or Other 
Representative: 
 
Name (Print): _________________________________________________________________ 
 
Mailing 
Address: ____________________________________________________________________ 
 
____________________________________________________________________________ 
 
Phone Number:  (     )                                                 . Fax Number:  (      )__________________ 
 
E-mail: ______________________________________________________________________ 
 
Optional: 

☐ I/we decline electronic service of hearing-related materials. 
 
Signature: _________________________________________ Dated: ____________________
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    Page  ____ of ____ 
Exhibit Identification Index 

 
Administrative Civil Liability 

against 
Byron-Bethany Irrigation District 

 
scheduled to commence 

Wednesday, October 28, 2015 and continue, if necessary, 
on October 29 and 30, 2015 

at 9:00 a.m. 
 

PARTICIPANT:  ________________________________________________ 
 

Exhibit 
Identification 

Number 
Exhibit Description Status of Evidence 

(for Hearing Team use Only) 

  Introduced Accepted By Official 
Notice 
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1 

2 

3 

4 

PORTION OF TRANSCRIPT OF PROCEEDINGS 

(22:30 - 25:20) 

--oOo--

CHAIR FELICIA MARCUS: Item number three. Drought 

5 update. 

6 Hi, John. 

7 JOHN O'HAGAN: Good morning. Happy new year. 

8 We really have no updates for the drought update. 

9 We are continuing to work on items. Just as Ms. Trgovcich 

10 mentioned, it had 

11 CHAIR FELICIA MARCUS: We want to start by saying, 

12 though, that we're still in a drought. 

13 JOHN O'HAGAN: We're still in the drought. And as 

14 Mr. O'Laughlin spoke to, the San Joaquin River conditions 

15 are worse than the Sacramento River Watershed. 

16 But we are expecting to have the contingency plan 

17 from the Bureau and the Department coming in on January 

18 15th, and we will have an informational item for the next 

19 board meeting. 

20 

21 

22 

23 

24 

25 

CHAIR FELICIA MARCUS: Right. So we should plan 

plenty of time for that next board meeting. I know we 

were going to talk about that agenda. 

CAREN TRGOVCICH: Right. And it's possible that 

we'll roll with that on the second day. 

CHAIR FELICIA MARCUS: So that we'll have plenty of I 

KATHRYN DAVIS & ASSOCIATES 916.567.4211 3 
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1 time. Good. I don't want to rush that thing. 

2 JOHN O'HAGAN: That's it 

3 CHAIR FELICIA MARCUS: Right. No enforcement or 

4 anything else going on? 

5 JOHN O'HAGAN: we are considering items at this 

6 time. 

7 

8 

9 

CHAIR FELICIA MARCUS: And that's all you can say? 

JOHN O'HAGAN: Yes. 

CHAIR FELICIA MARCUS: Because it would be 

10 enforcement. 

11 

12 

JOHN O'HAGAN: Yeah. 

CHAIR FELICIA MARCUS: Okay. 

13 VICE-CHAIR FRANCES SPIVY-WEBER: I have a question. 

14 With Mr. O'Laughlin speaking to the conditions of 

15 the San Joaquin today, I remember when Mark Cowin was 

16 first -- first became in charge of DWR, it was the 

17 reverse. Those conditions on the Sac were terrible and 

18 

19 

20 

21 

22 

23 

the conditions on the San Joaquin were better. 

Do we track how -- how frequently this -- there is 

this mismatch of water supply, you know, from rain or from 

runoff among the two -- among the two rivers? 

JOHN O'HAGAN: The Department closely tracks the 

conditions that you're talking about might be related to 

24 snowfall. I'm not sure of the status of this. 

25 VICE-CHAIR FRANCES SPIVY-WEBER: Yeah. I can't 
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1 really -- I think it was like four or five years ago. 

2 Four -- yeah. 

3 JOHN O'HAGAN: Uh-huh. But they do track 

4 precipitation and the snowfall, you know, and the runoffs 

5 expected from both of those items. 

6 VICE-CHAIR FRANCES SPIVY-WEBER: Okay. So they do 

7 it; we don't. 

8 THOMAS HOWARD: Well, you know, this is relatively 

9 common that there's a variable hydrology between the san 

10 Joaquin and the Sacramento. And that's why the water 

11 board years ago established two separate indices, 

12 hydrologic indices, one for the Sacramento Basin and one 

13 for the San Joaquin Basin. 

14 And if we look historically, you'll often see that 

15 those indices are not the same in any particular year. In 

16 fact, probably they're more often not the same than they 

17 are the same. And so -- but my point is just that this is 

18 not uncommon. It's actually quite common. 

19 CHAIR FELICIA MARCUS: Nature. 

20 THOMAS HOWARD: Not predictability. 

21 CHAIR FELICIA MARCUS: Thank you very much, John. 

22 --ooo--
23 

24 (Whereupon, end of transcribed portion.) 

25 
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1 REPORTER'S CERTIFICATE 

2 

3 State of California 
ss. 

4 County of Sacramento 

5 

6 I certify that the statements in the foregoing 

7 hearing were transcribed in the within entitled cause by 

8 audio; that said hearing was taken at the time and place 

9 therein named; that the testimony of said witnesses was 

10 reported by me, a duly Certified Shorthand Reporter of the 

11 State of California authorized to administer oaths and 

12 affirmations, and said testimony was thereafter 

13 transcribed into typewriting. 

14 I further certify that I am not of counsel or 

15 attorney for either or any of the parties to said hearing, 

16 nor in any way interested in the outcome of the matter 

17 named in said hearing. 

18 In witness whereof, I have hereunto set my hand this 

19 30th day of August, 2015. 

20 

21 

22 

23 

24 

25 

Diane F. Fattig, 
Certified Shorthand Reporter 
Certificate No. 3692 
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1 PORTION OF TRANSCRIPT OF PROCEEDINGS 

2 2:13:40 - 2:34:09 

3 --oOo--

4 CHAIR FELICIA MARCUS: All right. Mr. Howard, 

5 Item No. 6. I know we are spending a fair amount of the 

6 afternoon on this. So perhaps just the -- as your 

7 plan -- about the other stuff. 

8 JOHN O' HAGAN: The update -- John O' Hagan. 

9 CHAIR FELICIA MARCUS: Great. 

10 JOHN O'HAGAN: Good morning. I ' ll wait to put 

11 up my Power Point. 

12 I'm going to give you a brief update for the 

13 Board ' s approval. I thought I would start with the 

14 activities that are in progress right now that the 

15 Division is working on. First off, we are improving the 

16 drought website. 

17 CHAIR FELICIA MARCUS: That is great. 

18 JOHN O'HAGAN: We are trying to make the 

19 information more easily accessible so that the public 

20 can get to items through a tabular-type format. 

21 CHAIR FELICIA MARCUS: Good. 

22 We are also working on the Dry Year Report that 

23 is due at the end of January. 

24 CHAIR FELICIA MARCUS: Can you just say, again, 

25 for the people listening, what that is because the title 
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1 is not that self-explanatory. 

2 JOHN O'HAGAN: It was a report that we were 

3 looking back on what we did and how to improve our work 

4 for the drought as required by the Board's regulations. 

5 And we are trying to improve how we do things and how 

6 what information that we. can provide to the public so 

7 that the system works better. 

8 CHAIR FELICIA MARCUS: I appreciate all the time 

9 you've spent meeting with stakeholders and the massive 

10 binder of comments that you ' ve gotten. 

11 JOHN O'HAGAN: Yes. The next thing is Petitions 

12 for Temporary Urgency Changes and transfers. we are now 

13 getting those in for renewals for Temporary Urgency 

14 Changes. So we have two that will be issued this week. 

15 

16 

We are also performing 

BOARD MEMBER STEVEN MOORE: What are those two? 

17 You said there was two. You didn't mention who. 

18 JOHN O'HAGAN: Yes. One would be the City of 

19 Thousand Oaks, which is a renewal of a Temporary Urgency 

20 Change. And then a Department of Water Resource 

21 transfer that involves an exchange of water with stored 

22 State Water Project water stored in Kern River 

23 Bank -- in exchange for water being pumped at the Delta 

24 to serve -- let me look who did the survey pardon me. 

25 I have to think who it is going to. I'll have to get 
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1 back to you. 

2 BOARD MEMBER STEVEN MOORE: That is okay. That 

3 is a lot of detail. 

4 CHAIR FELICIA MARCUS: You got the idea of it 

5 JOHN O' HAGAN: Contra Costa. I apologize. 

6 We are also preparing the Statewide Notice of 

7 Potential Curtailment. This week it will be likely 

8 going out. This notice is a heads-up for people to plan 

9 ahead, as we did last year. It includes the 

10 instructions to make sure that they access our drought 

11 web page and also sign up for our Lyris noticing 

12 process, so they can get realtime information. 

13 Additional information on the notice includes our 

14 complaint process and the website access for the 

15 complaints. 

16 We continue to do QA/QC of diversion demand 

17 data. And that is meeting with stakeholders and then 

18 also improving our data because we are using 2013 data 

19 that we've gotten in now. And we are looking at that as 

20 well. So we are getting more data. We are doing more 

21 QA/QC for the curtailment analysis. And then we have 

22 ongoing enforcement cases. 

23 CHAIR FELICIA MARCUS: You do? Okay. 

24 JOHN O'HAGAN: I wanted to give you an idea of 

25 the activity from last year to this year. As you know, 
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1 the Delta, that's the project Temporary Urgency Changes, 

2 we had one order and 18 revisions -- or eight revisions. 

3 Other TUCs and transfers, there were 17 issued 

4 and 27 this year. Now, that encompasses 53 petitions 

5 last year and 88 additions in 2014. 

6 Emergency regulations for water rights, we 

7 adopted two: The curtailment regulation and the fishery 

8 protection regulations. Water rights receiving orders 

9 of curtailments, that was the two orders in Deer Creek, 

10 so it affects 49 water right holders. 

11 Water rights receiving notice of curtailments, 

12 2013, we didn't do it but 2014 there was 9,500 water 

13 rights affected. 

14 Complaints received, we ' ve gone from 54 to 172. 

15 We are still evaluating those. Compliance inspections, 

16 from 187 to over 947 water rights inspected this year 

17 compared to last year. And that is not even a full year 

18 for the 2014 number. Drought information orders, we 

19 have issued one. It affects 30 water rights. That is 

20 the San Joaquin Order. 

21 And then notices of cease and desists and ACLs, 

22 last year 289 cease and desist notices, 49 ACL 

23 complaints. This year, 375 notices have been issued; 42 

24 ACLs issued as of 1/14/2015. 

25 So that gives you an idea of the increased 
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1 workload. We are likely going to be faced with the 

2 same, if drought conditions persist this year. 

3 VICE-CHAIR FRANCES SPIVY-WEBER: I have a 

4 question on that. First of all, this is great. This is 

5 a really helpful slide because I get these questions. 

6 And so this will be nice to, you know, when I meet with 

7 folks out on the road. 

8 So compliance inspections, could you talk a 

9 little bit more about that, specifically with respect to 

10 the issue of for those that filed in response to the 

11 notice. I know you were inspecting, even if individuals 

12 indicated that they were complying, as opposed to those 

13 that did not respond. Did this encompass both 

14 categories? 

15 JOHN O' HAGAN: Yes. That encompasses the 

16 workload that was done by our staff. And it has been 

17 told to me, from our stakeholders, that the field 

18 presence that we presented with our resources was a 

19 great deterrent for letting people know that we, indeed, 

20 intended to enforce those notices of curtailment. But 

21 the number is for both the nonresponders and the 

22 responders on the notice for the curtailment list. 

23 BOARD MEMBER DORENE D'AMANO: Could you separate 

that out, responders versus nonresponders? 24 

25 JOHN O'HAGAN: I can and I can provide you that 

~---------------J 
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1 at a later date, yes. 

2 BOARD MEMBER DORENE D' AMANO: Okay. All right. 

3 Thanks. 

4 JOHN O' HAGAN: The next slide. 

5 I wanted to give you an idea of the process for 

6 enforcing failure to file, for these are the online 

7 reports that we relied on water availability analysis. 

8 So for permits and licenses only -- this does 

9 not include statements -- the number of reports that 

10 were due for 2013 reporting was over 12,000. And we 

11 received 74 percent of the reports. For those 373 that 

12 we had not received, we issued 373 draft notices of 

13 curtailment -- draft notices of CDO. They had an 

14 opportunity for hearing or completed task. Otherwise, a 

15 final CDO would be issued. So the next step, final CDO. 

16 So 57 out of the 373 15 percent -- failed to 

17 take action under the draft CDO. And then after final 

18 CDO and ACL complaint can be issued, we have thus far 

19 issued 42 ACL complaints for violation of the CDOs. The 

20 difference between the others will be revocations and/or 

21 ones that have not been able to be served and we need to 

22 process serve. 

23 So that ' s the process just for failing to file 

24 permits and licensing reports. 

25 CHAIR FELICIA MARCUS: So that is just for the 
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1 juniors or is it also for the seniors? 

2 JOHN O' HAGAN: No. That doesn't include 

3 stakeholders. 

4 BOARD MEMBER DORENE D'AMANO: Okay. And on the 

5 12 percent of non-filers, I assume you are targeting the 

6 larger water users? 

7 JOHN O'HAGAN: Each year we get deeper and 

8 deeper. So these represent 100 acre feet or greater on 

9 the amounts under the water right. The previous year 

10 was 200 acre feet. The year before that was 500 acre 

11 feet. So we keep moving down. 

12 As you can tell, there is a great deal of water 

13 right holders that have less than 100 acre feet that 

14 have failed to report. 

15 The informational order on the San Joaquin, this 

16 is the status we are at right now. There is 30 water 

17 rights affected and we received from six of those, or 20 

18 percent, all information. Whether that information 

19 produces a base right or not, that is not identified 

20 here. 

21 We got information, but received late, that was 

22 the 7 percent. Incomplete information received, another 

23 40 percent. Not received at all -- so 20 percent of the 

24 people that we asked for information did not send it in 

25 and then -- but they had to be remailed. Those are the 
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1 ones that probably have to be served by process server. 

2 And then the last one is no response at all, 13 percent. 

3 So we are actively preparing enforcement on this 

4 at this time. 

5 VICE-CHAIR SPIVY-WEBER: Have you let Mr. 

6 o•Laughlin know this? Because this is usually a 

7 question that he asks. 

8 JOHN O' HAGAN: Well, we could let him know we 

9 are working on it, as I have been telling him in the 

10 past. As you can see, we have been doing other 

11 enforcement actions, but they take time to develop. 

12 And that is all I have for this presentation. 

13 Do you have any questions? 

14 BOARD MEMBER DORENE D' AMANO: I do. On the 

15 informational order, incomplete information received, 

16 that is pretty high, 40 percent. So is there just 

17 confusion out there? What can be done to help people 

18 along so that once they, you know, if they are intending 

19 on complying, to get them into a position so that it is 

20 a complete response. 

21 JOHN O'HAGAN: This has always been a problem 

22 with complaints and the process. We get people claiming 

23 a right that they are aware of but they don ' t have any 

24 of the background information to support, like the year 

25 of first use and continued beneficial use of a pre-'14 L. ______ _ 
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1 right. 

2 The riparian plan claim, if it is detached, how 

3 do they assert a riparian claim to a parcel that is now 

4 detached? They need to have some deeded information 

5 that supports that a riparian status was reserved 

6 through parcel subdivision. That's the kind of 

7 information that we do not get. And if we have to 

8 produce that, it takes even more time. 

9 CHAIR FELICIA MARCUS: Sometimes you ' ve found it 

10 for people. 

11 JOHN O' HAGAN: Yeah, we try to. In our 

12 analysis, if we can get that information, we determine 

13 it. But as a claimant of a water right, you should be 

14 able to have that information available to prove-up on 

15 your right. After all, all these rights are claimed 

16 unless they have been adjudicated. 

17 CHAIR FELICIA MARCUS: Right. People don ' t 

18 realize that but that is true. 

19 JOHN O'HAGAN: And then the divergent 

20 information, some people may give rough estimates 

21 because -- then they say "we don ' t know exactly what 

22 we ' ve heard. " 

23 BOARD MEMBER STEVEN MOORE: Thanks. An earlier 

24 report, you mentioned that you'd received some support 

25 from the Regional Board staff because that was a big 
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1 jump from 2013 to 2014 compliance inspections. 

2 JOHN O'HAGAN: Absolutely. We receive 

3 assistance from the Department of Water Resources and 

4 the Regional Board staff. That - is why we were able to 

5 bump up those inspection numbers and make a field 

6 presence. Their assistance was of extreme value. And 

7 as I said, stakeholders suggested that that presence 

8 served as a deterrent. 

9 BOARD MEMBER STEVEN MOORE: Well, we really want 

10 to acknowledge that, you know, the assistance that we 

11 received and not just in words but in other ways that we 

12 can acknowledge. 

13 Looking at Tom -- you know, just the extent, you 

14 know, it is not just charity out there. We want to, you 

15 know, recognize the sacrifices that they have made. 

16 MALE VOICE: Pamela and I have discussed that 

17 several times, tangible forms of appreciation. 

18 BOARD MEMBER STEVEN MOORE: I'm glad for those 

19 conversations. It is good that those conversations are 

20 occurring. Thank you. 

21 CAREN TRGOVCICH: Can I just -- I want to just 

22 temper the bullet that John had up there on the dry year 

23 assessment. We received a lot of comments, as you all 

24 saw. Yes, Felicia has a binder with all the comments. 

25 And so as we move into 2015 now, we are taking 
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1 things in chunks because we only have so much capacity. 

2 And this first chunk is the curtailment process itself. 

3 So the report that is going to be coming out is 

4 going to be focused on the curtailment process, how we 

5 can conduct our analysis, the data that we use, the 

6 process that we use, where we make information 

7 available, et cetera. 

8 That is not to say we are not looking at all 

9 those other comments, but they will be dealt with as we 

10 move forward . . We are just, like everyone else, having 

11 capacity issues and we need to be able to manage this. 

12 VICE-CHAIR FRANCES SPIVY-WEBER: One thing I 

13 would recommend is, one thing I would recommend - - and 

14 this goes to some of the comments that Felicia has made 

15 from time to time context is everything. And so 

16 providing how much water has been in this whatever 

17 year you are looking at -- how much water has actually 

18 been normally diverted, diverted this year and, you 

19 know, then what are we doing in terms of curtailments. 

20 Because sometimes the media will pick up that 

21 there is a 5 percent or there is a 10 percent or a 

22 15 percent -~ when, in fact, that is for a particular 

23 period of time. Not for the whole year and not -- you 

24 know, it doesn't reflect what happened prior to the 

25 restriction. 
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1 And so, I just think it is going to be 

2 incredibly for example, last year, I think normally 

3 -- is there a normal but you could expect that maybe 

4 there is some amount of water that is fairly regularly 

5 expected, but it is not 100 percent. It is 80 percent, 

6 or it is something like that. But, in fact, what 

7 actually got delivered was about 50 percent of the 

8 80 percent. 

9 And so those are very important numbers for 

10 people to grasp as they start to evaluate what is going 

11 on. 

12 CAREN TRGOVCICH: You just raised one of our 

13 recommendations actually, or one of the areas of the 

14 report -- not speaking to the contract, the project 

15 deliveries, but speaking to curtailments in general for, 

16 you know, a large number of water right holders are 

17 pre-'14 and riparian water right holders. We give 

18 reports once over three years covering the prior three 

19 years. 

20 So being able to provide that context is a bit 

21 more difficult because we don't have the information as 

22 current. So that is one of the areas we explore in the 

23 report. 

24 CHAIR FELICIA MARCUS: Great. Well, the better 

25 we can frame it in a way that -- I mean, my target used 
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1 to always be my Aunt Charlotte, that we need to explain 

2 everything in a way that Aunt Charlotte would 

3 understand, which was someone that didn't finish college 

4 but read the paper every day and actually wanted to 

5 know. And it is a good, a good test, because we all 

6 know so much, too. So it just becomes telling the 

7 story. 

8 So thank you both for that. 

9 We could talk much longer but we are going to 

10 move on because we have a heavy afternoon. And I do 

11 think we need to be able to take a break, but thank you. 

12 But I do have one question. So as long as I 

13 said that, I ' m going to take it away. See, fooled you. 

14 Yeah, right. 

15 I was somewhere and someone said they had heard 

16 reports that there was widespread violation of our 

17 curtailment orders. And I said I didn't think that 

18 necessarily was true because we have these enforcement 

19 actions going. But that when you went out, you found 

20 people who were using other rights or had gotten water 

21 from other people. 

22 Mr. Howard explained to me, when I wanted to 

23 make sure that I was seeing accurate and, again, 

24 .. widespread .. would be in the eyes of the beholder but 

25 part of our challenge, too, is that someone could say, I 
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1 got a transfer from a riparian or a senior pre- ' 14 and 

2 they don't have to register their transfers the way a 

3 junior would. 

4 Do I have that right, Tom? I just want to make 

5 sure people -- this is an education moment. 

6 All right. You couldn ' t get a transfer. I ' m 

7 sorry. 

8 THOMAS HOWARD: Senior Pre-2014 doesn't need to 

9 seek permission from the Board or from any other party 

10 for transfer. 

11 CHAIR FELICIA MARCUS: Right. So we don ' t 

12 require ·that they show even a document to show that they 

13 got the transfer. They show a document, but then we 

14 don't go back and check to see whether that person had a 

15 valid right to transfer rights. 

16 If you have a fully adjudicated system -- don ' t 

17 go crazy, it would take 30 years to do -- but then this 

18 would be all set up and monitored. But in our case --

19 Am I answering that question right? 

20 JOHN O'HAGAN: Right, I believe you are. We did 

21 not find any widespread violations. And I would ask the 

2 2 person that information.· I said, "Well, have they filed 

23 a complaint to highlight those violations to us? " 

24 

25 

Because that is what that process is for. 

CHAIR FELICIA MARCUS: Okay. 

____ j 
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1 JOHN O'HAGAN: And then we would investigate 

2 those complaints specific to the allegations. As we 

3 found, we found a lot of land that was idled; we found 

4 groundwater being used in lieu of their water rights; 

5 parties using state and federal contracts in lieu of the 

6 post-'14 water rights; and then other parties exercising 

7 their claims to prior rights. That was the result of 

8 most of the findings that we made. 

9 CHAIR FELICIA MARCUS: Thank you. To be 

10 continued. Appreciate it, all the hard work. 

11 (Whereupon, end of transcribed portion. ) 

12 

13 

14 

15 

16 

17 

18 

19 

20 
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22 

23 

24 

25 
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1 PORTION OF TRANSCRIPT OF PROCEEDINGS 

2 (Part 1 of 2; 55:06-1:07:42) 

3 --oOo--

4 CHAIR FELICIA MARCUS: Next, California ' s ongoing 

5 drought emergency. I see Mr. O' Hagan and Ms. 

6 Montgomery. 

7 John is going to take it all? 

8 JOHN O'HAGAN: Good morning. I ' m John O' Hagan, 

9 Assistant Deputy Director for Water Rights. They are 

10 going to bring up a presentation for me. 

11 As you recall on my last update in January, I 

12 informed you of the notice of potential curtailment that 

13 went out statewide, and then also some orders that were 

14 going to be issued. So I ' m just going to give you a 

15 quick update. 

16 Go ahead and move forward. 

17 I wanted to give you an idea of existing 

18 conditions. This is the information from CDEC on 

19 rainfall totals. Tulare Lake Basin, 6.8 inches; San 

20 Joaquin, five stations, 9.3 inches; Sacramento 8 

21 stations, 23 inches. 

22 The snow water equivalent at this time is 14 

23 percent of April average. And then the major reservoir 

24 conditions, roughly about 50 percent of average for this 

25 time of year. And all those hyperlinks are there to the 
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1 sites that the information is coming from. 

2 CHAIR FELICIA MARCUS: So then this is all going 

3 to be online so people can click on it? 

4 JOHN O'HAGAN: Click on it. 

5 CHAIR FELICIA MARCUS: That is great. 

6 The big news over the weekend in San Francisco, 

7 and then again today, that is was not a drop in January. 

8 JOHN O'HAGAN: Right. It's the driest January 

9 on record, as I understand it. 

10 Okay. Next slide. 

11 This is the five-day forecast for the storm that 

12 is coming in this week. As you can see, the total for 

13 the Sacramento Valley is 1.9 inches. It is a lot 

14 heavier up in the North Coast and lighter in the 

15 southern area; but that is for a forecast from NOAA that 

16 we can access and see for forecasting of rainfall coming 

17 in. 

18 CHAIR FELICIA MARCUS: What does that mean? So 

19 the North Coast would get a lot of rain. Just for those 

20 small communities they helped last year, what does this 

21 mean for the reservoirs? 

22 JOHN O'HAGAN: Well, this will all help because 

23 the runoff, obviously, gets into the reservoirs. But it 

24 is not a lot of rain is the point of what I'm saying. 

25 Up in the North Coast, it is very good because there is 
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1 a lot of inches that may be falling up there. But as 

2 you move to the Sacramento Valley, it is not as much 

3 rainfalla So that is just information for giving you an 

4 idea of the storm coming in. 

5 Okay. Go ahead. 

6 The activities update. As I ' ve mentioned, the 

7 drought website is going to be updated and available. 

8 We are going to be putting in our diversion demand data 

9 set, so that stakeholders can take a look at it and use 

10 it and give us the feedback on that data. 

11 The Term 91 curtailment, as you know, that 

12 curtailment is based on the supplemental storage water 

13 releases that the projects do. We want to put up a 

14 curve for that, so people know when that is going to be 

15 anticipated. 

16 We are going to be sending out a notice of 

17 probable curtailment under that Term 91 condition. That 

18 only affects permit and license holders post-1966. 

19 CHAIR FELICIA MARCUS: What percentage of the 

20 water is that? 

21 JOHN O' HAGAN: It's not a large percentage of 

22 water but it is a condition that the permittees and 

23 licensee holders that have those will need to address. 

24 

25 

I believe there is a total of 118 parties that were 

subject to Term 91. 

_________ j 
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1 BOARD MEMBER DORENE D'AMAMO: For Term 91 for 

2 quite some time, they have been notified electronically, 

3 correct? Don't they have, at least, a ~ystem where they 

4 know to look it up on the website? 

5 JOHN O' HAGAN: There is a posting on the 

6 Bureau's website that identifies the supplemental 

7 project releases. We wanted to put it as a more graphic 

8 display, so it makes it simpler for people to 

9 understand. 

10 And that is what we are going to be putting on 

11 our website. So a visual graph that gives them an idea 

12 of Delta conditions and then also the conditions of 

13 supplemental project water storage releases. So that it 

14 will be a really quick feedback. Once the supplemental 

15 project water goes to positive, that means Term 91 can 

16 be invoked. 

17 BOARD MEMBER DORENE D'AMANO: What I was getting 

18 at is -- I'm not quite familiar with exactly the 

19 notification process -- but it is my understanding that 

20 for awhile, it has been sort of a realtime notification 

21 for Term 91, similar to where you are trying to head 

·22 with the curtailments~ 

23 JOHN O'HAGAN: No. On Term 91, we send out 

24 actual mail-outs of the notices because it is such a 

25 small group of the parties that get it. 

KATHRYN DAVIS & ASSOCIATES 916.567.4211 6 
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1 BOARD MEMBER DORENE D'AMANO: And you are able 

2 to do that within enough time to hit it, you know, 

3 giving them the advantage of it? 

4 JOHN O'HAGAN: Yes. 

5 BOARD MEMBER DORENE D' AMAMO: So when it needs 

6 to be invoked, they will --

7 JOHN O' HAGAN: But we also post it, so that it 

8 shows more realtime and the graph will be updated. So 

9 that is the idea to be more realtime to give the public 

10 more information on that. 

11 The other graphs that we will be putting up 

12 shortly is a Sacramento, San Joaquin. The Scott River 

13 is already up. And that is -- those are the supply and 

1.4 demand analyses that we do for the curtailment, 

15 potential curtailments. That will all be available soon 

16 on the website. 

17 As you know, we are migrating from 2014 to 2015, 

18 and we are improving that website at the same time. We 

19 did post some 2014 curtailment curves for the end of 

20 lifting, when we started lifting the curtailments, to 

21 give people an idea of that. 

22 The next thing that happened is we released the 

23 Dry Year Report on 1/30/2014 -- '15. That ' s the report 

24 back in July of 2014 that the Board asked us to produce 

25 by January 31st. And the report analyzes the Board's 
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1 2014 drought response, reviewed recorrunendations from a 

2 1978 drought report, and reviewed -- and provided staff 

3 recorrunendations for improving transparency, data 

4 quality, and process for 2015 and later. 

5 That report is scheduled as an informational 

6 item for discussion at the Board ' s meeting on 

7 February 17th. 

8 Temporary Urgency Change Petitions filed by the 

9 Bureau and the Department. We received that petition on 

10 January 23rd. We had a final concurrence letter 

11 received late on January 30th. The notice was sent out 

12 on January 27th. 

13 The Executive Director stated he temporarily 

14 would not object to operations of that project in 

15 ac~ordance with the proposed TUC Petition, but that 

16 temporary approval expires today and a final decision 

17 should be out today. 

18 And then a workshop is scheduled for 

19 February 18th to receive public input on the Drought 

20 Contingency Plan and on the TUC Petition. So they were 

21 already scheduled for corrunents at that time. 

22 BOARD MEMBER DORENE D'AMANO: I have a question 

23 on that. And maybe Mr. Howard might want to answer it. 

24 I thought that there was going to be an effort to bring 

25 it to us sooner, so that for those that have concerns L _________________ __ 
KATHRYN DAVIS & ASSOCIATES 916.567.4211 8 
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1 one way or the other, that there would be an opportunity 

2 to come before the Board in short order. 

3 THOMAS HOWARD: Yeah. I looked into that option 

4 and was trying to find other dates where we could get it 

5 before the Board. But the Board's schedules and room 

6 availability and other factors just seemed like it 

7 wasn ' t going to work. 

8 CHAIR FELICIA MARCUS: Did you just check that 

9 our calendars had something on it? I mean, did somebody 

10 ask us if there were things we could move? 

11 THOMAS HOWARD: Sure. We were looking at things 

12 that we could move as well. But it just looked like we 

13 were not going to be able to get yeah, I mean, I 

14 think there was one day where we could get three Board 

15 members, but one was only going to be there for a couple 

16 of hours. So it just didn't seem like it was going to 

17 work out --

18 BOARD MEMBER DORENE D' AMANO: So I don't want to 

19 go venture into any of the substance that would, you 

20 know, result in an inappropriate discussion, since this 

21 issue is not noticed. But considering opportunities 

22 because of the storm, I mean, there may not even be an 

23 opportunity to pick up some additional water -- but just 

24 

25 I 
I 

wondering if you took that into consideration. 

THOMAS HOWARD: Yeah. Actually, I have taken it 

L------------------------------------------~------------------~ 
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1 into consideration in a couple of ways. One, the 

2 opportunities that might provide for entrainment of 

3 speci-es in the Delta. 

4 And, secondly, with respect to the fact that, 

5 you know, I think one of the more contentious issues is 

6 whether between flows of 7100 to 5500, exports should be 

7 allowed to rise. But with the storm, I expect the flows 

8 to be well above 7100 over the next week or two. And 

9 so, therefore, it wouldn't be a factor for the next week 

10 or two. It might be a factor tomorrow. 

11 And so by the time it gets to the Board on the 

12 18th, maybe flows will start receding by then. It might 

13 start becoming a factor again after awhile. But I 

14 assume the flows will be up next week and that issue 

15 won't be a factor. 

16 BOARD MEMBER DORENE D' AMANO: Okay. 

17 JOHN O'HAGAN: Okay. The last activities: We 

18 have other Urgency Change Petitions and Transfers. As I 

19 mentioned in the last update, that we had two that were 

20 going to be issued and they have been issued. It is the 

21 Department of Water Resources Temporary Transfer. We 

22 approved that on January 20th. 

23 The transfer allows exchange of 5,000 acre feet 

24 between the State Water Project and CVP contractors. 

25 And it deals with Contra Costa Water District, Alameda 
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1 County Water District and Alameda County Flood Control. 

2 The other Temporary Urgency Change renewal we 

3 gave was the City of Thousand Oaks, which was approved 

4 on January 21st. Since that last Board update, we have 

5 received two more Temporary Urgency Change renewal 

6 requests. And that is from the June Lake Public Utility 

7 District and then also the City of Santa Cruz. 

8 Do you have any questions? 

9 BOARD MEMBER STEVEN MOORE: I do recognize that 

10 list of TUCPs. And I think also the last time you 

11 mentioned the Sonoma TUCP. Is that right, for the 

12 Russian River? Has that been processed? 

13 JOHN O' HAGAN: I'll have to ask Amanda. She is 

14 here. I brought her down. 

15 BOARD MEMBER STEVEN MOORE: My only point is 

16 that I ' ve seen the same folks come forward, you know, 

17 this year and should expect probably some other ones, 

18 such as El Dorado and other 

19 AMANDA MONTGOMERY: We may see repeat customers 

20 going through the same situations. With the Sonoma 

21 County Water Agency, we have been closely discussing 

22 their need to file a Urgency Change again. 

23 They have not decided yet. They said it was 

24 possible towards the end of this month, they would file 

25 a request; but they are waiting to see how this storm 
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1 plays out and how it affects their reservoirs. 

2 BOARD MEMBER STEVEN MOORE: Right. And then 

3 they had different antecedent conditions last year 

4 versus this year. There was a lot more precipitation in 

5 December. So it is interesting to see this unfold and 

6 helping out similar communities this year. 

7 Thank you. 

8 JOHN O'HAGAN: Thank you. 

9 CHAIR FELICIA MARCUS: Questions? Thank you 

10 very much. Keep up the good work. 

11 (Whereupon, end of transcribed portion.) 

12 
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18 
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23 
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25 
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1 PORTION OF TRANSCRIPT OF PROCEEDINGS 

2 (Part 1 of 2 - 18:42 - 28:33) 

3 - -ooo--

4 CHAIR FELICIA MARCUS: Informational items. We 

5 have a number of very important ones today. First will 

6 be our drought update. 

7 AMANDA MONTGOMERY: We have a fairly short 

8 update. We were thinking about going back there, but we 

9 are happy to be up front at this time. 

10 I'm Amanda Montgomery, the Program Manager --

11 the mic is on, get it even closer to me -- the Program 

12 Manager for Water Rights Permitting and Licensing. And 

13 also I have Katherine Mrowka, the Program Manager for 

14 Water Rights Enforcement. 

15 So on the permitting and licensing side, we have 

16 one urgency change that we approved since the last Board 

17 meeting o That was the second renewal of the City of 

18 Santa Cruz urgency change. So, again, that urgency 

19 change produces their fish releases from 1 CFS to .2 

20 CFS. They do monitoring downstream to make sure there 

21 are no fishery issues, and they haven't seen anya 

22 So they are continuing to go forward. That 

23 allows them to store more water in their Newell Creek 

24 Reservoir, so they have more water for their city and 

25 they are implementing conservation requirements~ 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 . i 

22 

23 

24 I 

25 

l 

CHAIR FELICIA MARCUS: I had heard somewhere 

that they had rolled back some of them after the last 

set of rains, but they are still one of the high 

achievers in the state, as I recall, on those charts. 

AMANDA MONTGOMERY: That is definitely true. 

And they are still above 20 percent confirmation 

compared to baseline conditions. They have set back a 

little bit, but they are still in Stage 3, so they could 

bring it back up, depending on how conditions change. 

CHAIR FELICIA MARCUS: All right. 

AMANDA MONTGOMERY: We also have one urgency 

change that we need to process. It is an "also renewal " 

from June Lake Public Utility District in Mono County . . 

And they are asking for renewal of their 180-day urgency 

change. 

It, again, reduces fishery flows. And they 

conducted monitoring during the last period. They would 

like to see that production again. So we are in the 

process of looking at that renewal within the next 

several weeks . 

That is what we have on the permitting side, so 

I'll turn it over to Katherine Mrowka to talk about 

enforcement. 

KATHERINE MROWKA: On the enforcement side, we 

have issued a letter last Friday to notice a probable 

KATHRYN DAVIS & ASSOCIATES 916.567.4211 4 
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1 curtailment under Term 91. So it is not yet the 

2 curtailment item, but we like to give advance 

3 notification. 

4 We also like to be really cognizant of all the 

5 other efforts going on. And the Dry Year Report 

6 indicated that we should be providing more information 

7 to the public on our web. So we have developed a 

8 graphic that we have posted. There is text to go with 

9 it. We are still working with the Water Master's office 

10 and the projects on the text that will go with it; but 

11 we are confident that the graphic is a good product at 

12 this point. So that the public can follow along and 

13 see, you know, what is actually happening. Rather than 

14 just getting a date certain and saying, "Well, May 5th 

15 we are going to curtail under Term 91, " you get a lot 

16 better ability to see how, basically, rainstorms have 

17 happened, the situation is changing or not changing. 

18 But we also wanted it to be simple with check boxes that 

19 Term 91 is in effect, not in effect, Delta condition is 

20 balanced or excess. 

21 So that if somebody is looking at this who 

22 doesn ' t have a lot of technical background, they could 

23 just look at it. They get it. And then the text that 

24 is currently under development, that will be more 

25 technical in nature, so that if you are a more savvy 
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1 water user, you could get a little more information. 

2 So, you know, basically something for everybody. That 

3 is what our goal is here. 

4 So this year we issued the notice of probable 

5 curtailment. We are going to use the graphic to 

6 institute curtailment. It will reflect our official 

7 notice to parties on curtailment. So we would have to 

8 issue an official notice. 

9 CHAIR FELICIA MARCUS: All right. That's 

10 technical. Now explain this graph to me. If you think 

11 this is easy to understand, I do not, so you can help me 

12 understand. 

13 KATHERINE MROWKA: Certainly. So on the one 

14 side, we have the flow numbers for the Delta there. And 

15 then on the other axis, we have dates. So we are going 

16 to be doing weekly updates with this graphic. And it 

17 basically tells you the flow trends of the Delta flow. 

18 We lifted our curtailment 11 / 26 / 2014, Term 91. 

19 The black dotted line is, if you cross the dotted line, 

20 you are in Term 91. And if the Delta condition is 

21 balanced, also the check box has to be balanced, and you 

22 cross the line, and then you are in Term 91. 

23 So that means that the State and Federal Water 

24 Projects are releasing storm water in order to maintain 

25 the Delta in balanced condition. And at that point, 
L_ ______________________________________________________________ ~ 
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1 when the projects are releasing water, that water is not 

2 available for diversion by others. And that is why we 

3 issue our notice of curtailment at that point. 

4 CHAIR FELICIA MARCUS: Am I the only one that 

5 doesn't think that is obvious? It is not obvious to me 

6 at all. So tell me what the blue line really means. 

7 KATHERINE MROWKA: So that is the flow. We had 

8 the big rainstorms. They came in February 11th. So at 

9 that point, there was a lot of quell in the Delta. We 

10 didn ' t have a problem with respect to whether reservoirs 

11 had to release water to maintain conditions. So 

12 basically the --

13 CHAIR FELICIA MARCUS: You guys can read them 

14 but regular people can't. So is it just me or is it 

15 just other people who are looking at this? It is not 

16 obvious to a layperson, including a water rights user 

17 who is not one of the big expert water rights users. 

18 So give it a try, Barb. 

19 BARB *: I can only see your forehead from here 

20 so -- I could stand up but it just feels a little odd. 

21 What Kathy alluded to earlier was, there will be 

22 text with a particular chart that will lay it out. It 

23 is not meant to be, in and of itself, an entire snapshot 

24 that will be easily seen. 

25 Because, as you know, the Term 91 does have 
L__ ________ ______ _ 
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.1 bells and whistles and it is an elaborate equation that 

2 has worked to make these charts. So the text that Kathy 

3 referred to will come with the Term 91 curtailment graph 

4 so that people will be able to understand how it is 

5 worked through. 

6 CHAIR FELICIA MARCUS: If I ' m going to look at 

7 this, and we are talking about natural Delta flow, how 

8 do you see when they are releasing water? Will that 

9 look different? 

10 BARB: When all the conditions of Term 91 are 

11 met, that is when the blue line goes up and crosses the 

12 black line -- and so what it will explain 'is the 

13 equations that are used to understand that. 

14 But what it is meant to be a visual for is as 

15 the blue line approaches, as you can see, unless we got 

16 the storms that came in very recently, the blue line 

17 would be approaching the black. And it would give 

18 people advance notice, then, to know when curtailment 

19 might be happening, if no more storms are coming in. 

20 And so, we are just trying to give people a 

21 better planning tool, so that they have the ability to 

22 know when it is approaching and aren't surprised when 

23 they receive a letter in the mail from us. 

24 BOARD MEMBER DORENE D'AMAMO: I understand from 

25 conversations that I had with the Water Master staff --
1 

L_ __________________________ __ 
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1 this is not recent, probably about a year ago -- that a 

2 lot of people that are subject to Term 91 frequently go 

3 online to track things. 

4 So this is a new chart? What have they been 

5 using in the past? 

6 KATHERINE MROWKA: Okay. So what is available 

7 online, the projects put out graphical information. So 

8 you have to really know where it is found on their 

9 website and you have to be able to read the text, the 

10 graphics. It is not that -- I ' m sorry. It is an Excel 

11 spreadsheet. You can read the Excel spreadsheet at any 

12 time and know what is going on from those numbers. 

13 We haven ' t seen a graphical representation like 

14 this previously. So we have always tried to maintain 

15 the website -- The Water Master has been doing that the 

16 last year and a half or so-- to .provide ongoing 

17 information to the public, but this is a similar tool. 

18 

19 

20 

21 

22 

23 

24 

25 

BOARD MEMBER DORENE D'AMANO: So when they get 

close to that dashed line, they know something is coming 

their way. 

KATHERINE MROWKA: Right. 

BOARD MEMBER DORENE D'AMONO: Could you provide 

links to those other sites that they already probably 

know about? 

KATHERINE MROWKA: Yeah, we can do that4 What 

L-----~-------------
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1 we are trying to do with the project is we are trying 

2 to determine -- and if is a question of, you know, 

3 computer system, securities and things like that, I 

4 couldn't get a direct feed from the projects to update 

5 the graphics. 

6 So we are working on some additional bells and 

7 whistles right now, as soon as we can determine about 

8 computer security issues. So we are hoping to have even 

9 more. 

10 BOARD MEMBER DORENE D' AMANO: I'm just saying, 

11 you know, that way, they can see that there is 

12 discussions going on with the entities that produce the 

13 information that they have been relying on in the past. 

14 KATHERINE MROWKA: Absolutely. I think that is 

15 a great idea. So, absolutely. 

16 CHAIR FELICIA MARCUS: Great. If you want to 

17 use me as a guinea pig for that task, I would volunteer. 

18 KATHERINE MROWKA: Thank you. 

19 CHAIR FELICIA MARCUS: Other questions? Thanks 

20 very much. 

21 (Whereupon, end of transcribed portion.) 

22 --oOo--

23 

24 

25 
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6 I certify that the statements in the 

7 foregoing hearing were transcribed in the 
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1 

2 

3 

4 

5 

6 

7 

8 vote. 

PORTION OF TRANSCRIPT OF PROCEEDINGS 

(File 9, 2:00 until end) 

(File 10, entire file) 

--oOo--

CHAIR FELICIA MARCUS: We're reconvened at 5:20. 

Mr. Howard, are you ready for item number nine? 

BOARD MEMBER DORENE D'AMANO: Let's call for the 

9 CHAIR FELICIA MARCUS: I was trying to see who was 

10 just going to step up and -- maybe I should have made it a 

11 longer coffee break, but we need to get going. 

12 Item number nine. 

13 

14 

15 

ANDREW TAURIAINEN: Good evening 

CHAIR FELICIA MARCUS: Good evening. 

ANDREW TAURIAINEN: Chair Marcus and members of 

16 the Board. I'm Andrew Tauriainen, attorney with the 

17 Office of Enforcement. 

18 Due to an unfortunate and also a bit convoluted 

19 series of events I'm kicking off this staff presentation. 

20 Mr. O'Hagan's voice is gone due to an illness so we'll be 

21 -- Brian Coats and I will be tag teaming on the 

22 presentation. 

23 CHAIR FELICIA MARCUS: And you can say all the 

24 things you always wanted to say when Jon was speaking 

25 
1 

be_f_o_r_e_. __________________________________________________ __ J 
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1 ANDREW TAURIAINEN: His voice isn't all the way 

2 gone. Right. But -- so 

3 BOARD MEMBER STEVEN MOORE: And Jon can use sign 

4 language like -- yeah, that kind of thing. 

5 ANDREW TAURIAINEN: This slide I won't linger too 

6 much on just because it really gives the headings of all 

7 the subsequent slides. But this is the outline of our 

8 presentation. 

Now I'll turn it over to Brian. 9 

10 BRIAN COATS: Okay. These first four slides are 

11 somewhat redundant based on the information that you have 

12 all seen earlier today from the presentations by the DWR, 

13 USBR and other agencies. So I ' ll go through them really 

14 quick. 

15 On the first slide here we ' re indicating that these 

16 are two pictorial representations of the level of drought, 

17 the one on the left being from 2014 in March and the one 

18 on the right being from 2015. The darker the color, the 

19 more severe the drought. 

20 And, as you can see, we ' re in much worse shape this 

21 year than we were last year with the exception of the 

22 North Coast. Every other area seems to be pretty much a 

23 darker shade. 

24 And this is just a little background information as 

25 ~he -- as to the continuing need for the emergency. Due 
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1 to insufficient rainfall being able to end the state ' s 

2 historic drought, Governor Brown signed an executive order 

3 on December 22, 2014, extending the California 

4 Environmental Quality Act waiver to May 31st of 2016, 

5 which consequently extended the Board ' s authority to adopt 

6 emergency regulations. 

7 To mitigate the effects of the drought and allocate 

8 the limited water resources, State Water Board needs an 

9 effective method of acquiring information to address water 

10 allocation during curtailment, responding to complaints 

11 and enforcing against unauthorized diversions. 

12 Due to time commitments required pursuing these 

13 changes in our normal rule-making process and a limited 

14 window for the current water year, the need for emergency 

15 relations is present. 

16 And here you can notice that there's two graphs. 

17 One is on the Sacramento eight-station precipitation 

18 index, and the one on the right is the San Joaquin 

19 five-station precipitation index indicating as of 

20 yesterday on March 16 we currently stand at 31.1 inches 

21 for the Sacramento eight-station area and then 13.5 for 

22 the one on the right. 

23 Okay. And -- turn it back on. Okay. All right. 

24 And this is a -- it's still doing that to me.· So 

25 this is just a little bit of background information as 

L. ___________ ______. 
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1 well, as of -- I don't know. This is a couple days ago. 

2 We ' re currently standing at 17 percent of normal for date 

3 -- is it working? Okay. 

4 And then there's some background information there 

5 for the Sacramento Watershed Supply Forecast and the San 

6 Joaquin River Watershed Supply Forecast you can visit. 

7 These are the supply forecasts for different levels of 

8 exceedence and as well as a general summary provided by 

9 Bulletin 120 at the following address. 

10 Okay. Okay. So for the 2014 curtailment effort, 

11 our goals consisted of improving the enforcement process 

12 with better information, namely refined reported demand, 

13 and noting which curtailed post-1914 rights could claim an 

14 alternate basis of right. 

15 Secondly, providing a level of transparency in our 

16 analysis to the public. Through this increased level of 

17 transparency gaining stakeholder buy-in of our analysis 

18 through watershed meetings and providing our analysis 

19 dataset willingly. 

20 And, lastly, providing the public with frequent 

21 updates to the curtailment effort and ensuring the 

22 effort ' s effectiveness by enforcing against any party 

23 failing to respond to a Board order and/or notice. 

24 During the 2014 curtailment effort, division staff 

25 hosted watershed stakeholder meetings to improve data 
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1 quality and discuss project operations. Once curtailment 

2 notices were issued, we later hosted meetings to discuss a 

3 method of lifting curtailment in response to short-term 

4 rainfall events. That method of implementing an e-mail 

5 notification system was very effective at notifying 

6 curtailed parties of a temporary lift and later a 

7 permanent lift of of the 2014 curtailments due to 

8 short-term rainfall events. 

9 Division staff have also posted our 2015 demand data 

10 set on our website as of February, which uses a four-year 

11 average demand versus the prior year's curtailment ' s 

12 single year. By posting the demand data set well in 

13 advance of any potential curtailments, division staff have 

14 contributed to our goal of increased transparency. 

15 Currently division staff are in the process of 

16 preparing to host another stakeholder meeting, initially 

17 for the San Joaquin River Watershed, to discuss potential 

18 curtailment. 

19 Division staff are also in the process of 

20 downloading and analyzing almost 1,000 responses to the 

21 most recent Informational Order for the Sacramento, 

22 San Joaquin and Delta statements. 

23 As you know, over 9,000 curiailment notices were 

24 issued in 2014. While the 2014 emergency regulations 

25 provided the means to issue orders after the notices had 
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1 gone out, division staff did not pursue this enfbrceable 

2 route due to limited resources already deployed for 

3 curtailment inspections. 

4 For the watersheds not curtailed but considered in 

5 our spring analysis, local voluntary solutions such as 

6 those in the Tulare Lake Basin and also lack of supporting 

7 information for the Salinas River Watershed were found not 

8 to meet the need to go about the order route. 

9 Lastly, since the 2014 emergency regulations were 

10 limited to post-1914 rights, there was no avenue to issue 

11 an enforceable curtailment order against a senior right. 

12 Of the parties that returned the curtailment 

13 certification form, some of the responders claimed a 

14 senior right as an alternate source. Division staff 

15 looked at a 325 inspection sample size out of the 950 

16 conducted and found 54 claimed a senior right. Of those 

17 54, 20, or about 37 percent, did not have a statement 

18 filed with the division. 

19 For these 20 parties, if 2014 was the first year of 

20 use under their senior right, they are required to file an 

21 initial statement by July 1, 2015, which currently 

22 restricts enforcement of the statement filing law until 

23 the summer. Had curtailment orders been issued in 

24 addition to the notices for post-1994 water rights, the 

25 result would likely have been the same. L_ ___j 
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1 I And this is just the most recent update of the 

2 curtailment certification form response table. Hasn't 

3 been an update for the last months, but just indicates the 

4 number that have been curtailed, the number that have been 

5 returned, the percent at face value, and so forth. 

6 CHAIR FELICIA MARCUS: Can you go back? The percent 

7 returned by face value number is obviously really 

8 important. 

BRIAN COATS: Right. 9 

10 CHAIR FELICIA MARCUS: The percentage of forms that 

11 are returned, though, are crazy low. 

12 BRIAN COATS: Yeah. That column is a little 

13 interesting. That ' s the percent forms that were returned 

14 I and the amount that was curtailed by face value. 

15 1 the amount -- of the forms that were returned. 

So of 

16 So of the 40 that were returned, let's say, for the 

17 Sacramento Watershed, the 40 percent there, how much of 

18 that was actually curtailed by face value, meaning they 

19 I didn ' t claim an alternate right. 

20 CHAIR FELICIA MARCUS: Oh, how much of the 40? 

21 That's not how much of the 

22 BRIAN COATS: Yeah. So that ' s 7.3 percent. 

23 So percent forms returned and diversion curtailed by 

24 face value. So of the 40 percent that were returned, that 

25 represents 7.3 percent of ·the actual face value that was 
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1 actually curtailed, meaning they actually stopped and they 

2 didn ' t claim an alternate basis of right. 

3 So some of those that were claiming a senior right 

4 since the post-1914 right was curtailed. So in that 

5 event, yes, their post-1914 right was curtailed but the 

6 actual amount diverted is -- they ' re still diverting it, 

7 but they're doing it under a senior right. 

8 CHAIR FELICIA MARCUS: But wait. That ' s just a 

9 percent from the ones that returned the form. 

10 BRIAN COATS: Yes. 

11 CHAIR FELICIA MARCUS: What about people that didn't 

12 return the form? 

13 BRIAN COATS: We don't have that information right 

14 I there. We can compile it, I'm sure. Yes. 

15 CHAIR r.,ELICIA MARCUS: Well, it ' s just apropos of 

16 the enforcement conversation we keep havinge 

17 BRIAN COATS: Yeah, there ' s always been a lot of 

18 questions on that last column. It ' s kind of interesting 

19 but, you know. Okay. 

20 Okay. And late last year division staff issued 23 

21 Informational Orders to parties downstream of Friant Dam 

22 as a result of a complaint filed in May of 2014. 

23 Enforcement action has been taken for failure to 

24 respond, with additional actions for failure to respond, 

25 and threatened and/or unauthorized diversions are pending. 
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1 Of the Informational Order recently issued in 

2 February 2005 to the top 90 percent of Delta statement 

3 ~~ holders and the remaining top 90 percent of the Sacramento 

4 and San Joaquin River statement holders, we have received 

5 I as of a couple days ago, over a 94 percent response rate 

6 I with the preliminary results showing in the following 
I 

7 graphs. 

8 

9 

10 

11 

CHAIR FELICIA MARCUS: Now, that ' s a number. 

BRIAN COATS: That's pretty good. 

CHAIR FELICIA MARCUS: I like it. 

BRIAN COATS: I like it. Okay. So this -- again, 

12 on the -- this is the actual amount of water that we were 

13 using. On the left there, the brown or red, whatever, if 

14 you're color-blind or not. So that's the 2010 to 2013 

15 four-year average demand we were using for curtailment 

16 analysis up to the Informational Order. 

17 And so you can see there there ' s 5.2 million 

18 acre-feet or fifty two hundred fifty four thousand 

19 acre-feet that we had planned on being consumed for the 

20 Sacramento, San Joaquin and Delta statement holders. 

21 After compiling the responses to the web form from 

22 the informational order, we noted -- we noticed a 

23 reduction for 2014 reported diversions of about 23 percent 

24 down to about 4,031 --or 4 million acre-feet. So that's 

25 already a 23 percent reduction in demand just from the 
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1 Informational Order results we compiled. 

2 CHAIR FELICIA MARCUS: Not a reduction in demand. 

3 It means it's trued up the numbers we would be relying on 

4 versus our estimate. 

5 BRIAN COATS: Right. So in our --

6 CHAIR FELICIA MARCUS: That ' s an important reason to 

7 have the information. 

8 BRIAN COATS: Exactly. That ' s the reason why --

9 that's the benefit of the Informational Order is prior to 

10 those results coming in from the Informational Order, we 

11 would have utilized the 5.2 million acre-feet number for 

12 demand, which would have unfortunately caused us likely to 

13 curtail people that didn ' t need to be because the 2014 

14 demand is showing a lesser number. 

15 And then the 2015 in green is the projected 

16 diversions. So it's a little bit less. And so that's the 

17 April through September summary. 

18 And if you go to the next graph here, and this is 

19 the monthly distribution. Because, again, when we 

20 requested that information from the statement holders, it 

21 was by month, and so we graphed this to show that as well. 

22 So the top curve there representing the four-year 

23 average demand we were initially using. The blue curve 

24 representing the adjusted 2014, and then the green what 

25 they plan on doing this year for demand. And so that's 
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1 going to help everyone because we're not going to need to 

2 curtail down to a certain level or curtail at an earlier 

3 date in the absence of that. 

4 Yeah. And that ' s-- another issue there is we 

5 that 94 percent reporting as of March 12, but most of that 

6 data was due on March 6. So we ' ve done about the last 

7 week and a half of compiling that. 

8 BOARD MEMBER STEVEN MOORE: And roughly on face 

9 value, so 94 percent of the parties? 

10 BRIAN COATS: Yeah, it's 94 percent of the statement 

11 holders. So we sent that out to 1,061 statement holders. 

12 And so 94 percent response rate, and so we're only 

13 tallying up the 94 percent that responded in comparison to 

14 the four-year average demands. 

15 BOARD MEMBER STEVEN MOORE: Okay. So --

16 BRIAN COATS: I'm sorry. Go ahead. 

17 BOARD MEMBER DORENE D'AMANO: This shows a peak of 

18 decline in June and July. Doesn't that seem a very odd 

19 pattern, especially if it's principally irrigation water? 

20 CHAIR FELICIA MARCUS: Yeah. 

21 BRIAN COATS: Some of that might include the 

22 storages. 

23 And so, again, this is just the rough summation of 

24 the submitted data. There's additional comments that we 

25 haven't had time to actually compile yet because it's only 
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1 J been less 

2 I results. 

than two weeks. But this is just the initial 

3 I BOARD MEMBER DORENE D'AMANO: And I guess --· it was 

4 my understanding that last year in 2014 crops came in 

5 earlier because it was so hot, and so you might have had a 

6 decline because they were just harvesting rather than 

7 watering. 

8 Well, not in May, but when you get out to July. 

9 BOARD MEMBER STEVEN MOORE: I think historically the 

10 storage units sounds correct. Thank you. 

11 BRIAN COATS: Okay. At this point I'll hand the 

12 presentation over to Andrew. 

13 I ANDREW TAURIAINEN: Thank you. I'm going to get 

14 I • 1 
1 1nto the nuts and bo ts of the proposed emergency 
I 

15 ! regulation. First I want to just mention briefly what the 

16 I existing 879 (c) does, the one adopted last July. 

17 I 879(c ) , the current, allows informational orders 

18 I only against pre-1914 and riparian claimants and only in 

19 two limited conditions. One is whether --when there's a 

20 complaint received alleging an interference with a water 

21 right by that type of claimant or, two, when the division 

22 receives information alleging unlawful diversion of stored 

23 water. So it's a very limited tool for gathering this 

24 I type of information. 

25 The proposed emergency regulation expands this _j 
L -- ·--·-·--· 
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1 authority. It makes it a more useful tool for the 

2 purposes that we ' re proposing it for. Let me talk about 

3 what it is. 

4 It's an enforceable tool to investigate complaints 

5 alleging interference with a water right by a water right 

6 holder, diverter or user. And in that sentence -- and 

7 this is the way it reads in the -- in the resolution --

8 oh, and also you've probably seen, but the first page of 

9 the digest has a red-lined version or strike-out bolt 

10 underlined, and strike-out version comparing the proposal 

11 to last year's because the changes are fairly significant. 

12 But in the first sentence in the first bullet point, 

13 the interferer is the water right holder, diverter or 

14 userw The complaints don ' t have to come from those 

15 parties. 

16 So also, in circumstances where parties claim 

17 previously unasserted senior rights in response to an 

18 investigation or curtailment, which we did see last summer 

19 and last fall during the inspections on the curtailment 

20 notices. 

21 Also in response to parties claiming unverified and 

22 previously unnoticed transfers or cbntract purchases. 

23 What we mean there is when a party claims instead of a 

24 senior right they say I've purchased or I've received a 

25 ~ransfer from somebody claiming a senior right. And this 
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1 would allow us to verify the underlying status of the 

2 right. 

3 And then finally, in circumstances where there are 

4 threats of waste or actual waste, unreasonable use, 

5 unreasonable method of diversion, unlawful diversion of 

6 water by any water right holder, diverter or user. 

7 So in any of those circumstances those -- that last 

8 slide was the triggering conditions. If any of those 

9 conditions are met then the Deputy Director may issue an 

10 order requiring information regarding claim of right, 

11 property patent date, date of initial appropriation, and 

12 diversions made or anticipated during the current year. 

13 Those are all more or less in the current version of 

14 879(c ) . The last two bullets points, compliance with 

15 transfer law if the diversion is not subject to approval 

16 of Board or Department of Water Resources. Again, that's 

17 a paraphrase of what's actually in the section, but the 

18 intent there is to allow us to gather information 

19 regarding the right underlying any approval -- or any 

20 transfer or contract purchase if we didn ' t already know 

21 about it. 

22 And then finally, any other information relevant to 

23 authenticating the right or forecasting the use and 

24 supplies in the current drought year. I 

25 So why do we need this tool? This allows the j 
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1 

2 

division to focus information gathering into really t~ 
categories. The first is investigations and enforcement I 

3 

4 

in response to complaints, curtailment notices and 

allegations of waste and unreasonable use or unreasonable 

5 method of diversion. And then also, as Brian has noted 

6 and shown, to address curtailment decisions and to use the 

7 information gathered to help refine the curtailment 

8 decisions. 

9 An important distinction is that the proposed 

10 regulation does apply to post- ' 14 water rights as opposed 

11 to just pre-'14s and riparians under the current version. 

12 And then finally, that we can and almost certainly 

13 ~l'lill require reporting on water use and compliance with 

14 any curtailment notice if there ' s an Informational Order 

15 issued in response to a curtailment notice or a complaint 

16 that involves a curtailment notice. 

17 This kind of regulation, this kind of information 

18 tool, allows us to get better information faster. It is 

19 important to note that as a regulation adopted under the 

20 drought emergency provisions of the water code it becomes 

21 immediately enforceable. That is, a party who doesn ' t 

22 respond or who wholly inadequately responds could 

23 potentially be subject to enforcement immediately. 

24 There's a $500 per day provision allowing going directly 

25 to administrative civil liability for that kind of 

L 
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1 violatione 

2 But the penalties -- or enforcement can also take 

3 place under the sort of standard enforcement provisions of 

4 the water code. That is, start with a cease and desist 

5 order and then go into ACLs, administrative civil 

6 liabilities, for violations of the cease and desist order, 

7 or an administrative civil liability for unauthorized 

8 diversion. 

9 These -- the orders themselves won ' t necessarily 

10 cause these kinds of enforcement actions, but they will 

11 help bolster those cases. 

12 And finally, better information aids enforcement, 

13 helps the Board to more quickly and accurately refine 

14 curtailments. 

15 A couple slides about the fiscal impact analysis. 

16 This is Appendix 10 of the regulatory digest. 

17 As you're aware, the analysis is required by the 

18 Office of Administrative Law to examine the effect on 

19 state and local government, federal funding of state 

20 programs. And the analysis does not require a broader 

21 economic impact analysis. It's just impacts on public 

22 agencies. 

23 So here the government agencies we ' ve identified as 

24 being potentially affected are public, agricultural and 

25 municipal water agencies and state and local governments. 
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1 
I 

The cost to the -- to water agencies associated with 

2 I the new certification form: Again, we were anticipating 

3 I that the type of form that was used under the recent 

4 1 Informational Order, the one that was issued in February, 

5 would apply to any new Informational Orders issued under 

6 the new -- the new proposed regulation. 

7 
1 

And that form is essentially --it ' s a web-based 

8 form that you fill out, and then in some cases where there 

9 needs to be further justification of the basis of the 

10 water right claimed, that information is e-mailed in. So 

11 we've estimated the time we -- we think it would take for 

12 public agencies to comply with this form. There are 2,483 

13 I diversions owned or controlled by public agencies in our 
i 

14 · records. Of those, 2,058 are post- ' 14 water rights. So 

15 they're permits or licenses. In those cases those 

16 agencies would not have to submit the backup information 

17 to support their claim of right. That's already on file. 

18 So for them it would take, we estimate 

19 conservatively, about an hour to gather their diversion 

20 data because that's information they should be collecting 

21 along the way anyway, compile it and then submit it. 

22 For riparians and pre-'14s, there are 425 riparians 

23 and pre-'14 claims controlled or owned by state and local 

24 governments. There they have the one hour to compile 

25 their diversion data and submit it on the form, but they 

'---------------------~ 
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1 1 also need to gather the underlying supporting information. 

2 We've estimated that, you know, conservatively -- or 

3 roughly estimated that about half of the agencies will 

4 have that information somewhat easily obtainable, meaning 

5 they can obtain it within three to five hours of staff 

6 time. In other cases it may take them a lot longer, so 

7 the other half would be up to 24 hours of staff time to 

8 gather the information. 

9 We averaged that out to 15 and a half hours total 

10 compliance time for those 425 diversions. 

11 Multiply all of the hours that we -- it would take 

12 for each of these diversions by our estimate of $65 an 

13 hour for a staff engineer. It's the same estimate used in 

14 last year's fiscal analysis for the previous version of 

15 this emergency regulation. And the total fiscal impact of 

16 the cost state wide -- and this is important to note. 

17 This would assume that every state agency's diversion 

18 receives an Information Order, which I think is a very, 

19 very conservative estimate, is $561,958. 

20 The curtailments and related costs were not affected 

21 by these Information Orders, and in our examination 

22 there's no effect on state or local government or on 

23 federal funding of state programs. 

24 There's one --we didn't do a change order for this. 

25 There ' s one small typo that occurred in between bullet--
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1 well, it occurred in between the agenda notice that went 

2 I out about ten days ago and the digest that was posted 

3 about four or five days ago. One letter of one word of 

4 Subsection (c)(1)(C) was changed. And you can see at the 

5 very end the word "has" was changed to "had." 

6 So that ' s the correction. Again, we don't have a 

7 I change sheet, but we're going to propose that -- we ' re 

8 going to recommend that the Board adopt the resolution as 

9 presented with this correction. 

10 The next steps -- this is repetitive of the present 

11 staff presentation from the prior item. This is just the 

12 OAL process. We are hopeful that ·the regulation can go 

13 into effect in early April. The current version of 879 (c) 

14 expires on April 14. It -- it goes through April 13. And 

15 then it would last for 270 days. 

16 That last point about when the regulation expires is 

17 relevant because a number of the commenters made comments 

18 about the status of Section 879(c). The comment deadline 

19 was extended until yesterday at noon. 

20 We received about seven comments. We did list them, 

21 but I haven't been able to, you know, tabulate what the 

22 comments are into a slide. I can briefly note what the 

23 main comments are, the ones that are shared by several 

24 commenters. 

25 The first is that there -- that the 30-day time 

L._ 
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1 limit might not be enough when it's necessary to gather 

2 inforrna_tion to support the basis of a right. 

3 We found this to be a common theme of the responders 

4 to the February Information Order. And so the proposed 

5 regulation is (C)(3), allows the Deputy Director to grant 

6 additional time beyond the 30 days upon a showing of good 

7 cause and if there's substantial compliance with the rest 

8 of the regulation requirements. Meaning if they can 

9 submit what they have. And that especially means the 

10 diversion data which should already be present . . Most 

11 agencies should already have that. Or most diverters. 

12 The second comment is that Section 879(c) actually 

13 expired on F-ebruary 28. A number of corrunenters -- local 

14 agencies of the North Delta, Restore the Delta, 

15 I San Joaquin Tributaries Authority, and Spaletta Law -- all 

16 made this comment. There may be others that I'm 

17 forgetting., 

18 Oh, pardon me. It ' s Merum Crabtree's comments. The 

19 Banta-Carbona. 

20 The -- 879(c ) was adopted in an emergency regulation 

21 that was approved by OAL on July 16th of last year, so it 

22 doesn't expire until April 14. April 13 is the last date 

23 it ' s valid 

24 CHAIR FELICIA MARCUS: They ' re counting from the 

25 date of adoption rather than OAL? 
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1 ANDREW TAURIAINEN: No. They're counting from the 

2 date that 879 initially was adopted under last year's 

3 version of the fisheries regulation, and that did expire 

4 on February 28. But 879(c) was added in July with the 

5 state-wide curtailment order. Right. 

6 DAVID ROSE: Yeah, briefly. The initial package 

7 that you -- well, the Mill, Deer and Antelope Creek 

8 I package that the Board just heard about was initially 

9 adopted last year -- I believe May 21 -- and that included 

10 a number of sections in brand new Article 24. One of 

11 those was Section 879. It only included subdivisions (a ) 

12 and (b), which were reporting requirements for anybody who 

13 received a curtailment order. 

14 This item, this state-wide curtailment and 

15 Informational Order item, was presented at the Board and 

16 made its way around about a month later. And 879(c) was 

I 17 1 added at that time. So while it's true that --

18 CHAIR FELICIA MARCUS: We didn ' t do everything on 

19 the same day last year. 

20 DAVID ROSE: No, we did not. 879(a) and (b) have in 1 

21 fact expired except that the Board readopted them an hour 

22 agoG They haven't gone to OAL yet, so they're not on the 

23 books. But 879(c) is not floating out there in the ether. 

24 It does still exist and will until April 14, when it 

25 expire after 270 days. 

l 
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1 ANDREW TAURIAINEN: And then the last sort of 

2 general category of comments -- there's a number of 

3 comments that I'm going to skip. I see that most of the 

4 commenters are here and they will probably bring up some 

5 of the specific ones. 

6 But the comment that I think was most common is that 

7 the regulations should define the term "complaint" as it's 

8 used in Section (c)(1)(a). And again, the language there 

9 is upon -- it's a triggering condition for issuing these 

10 orders upon receipt of a complaint alleging interference 

11 with a water right by a water right holder, diverter or 

12 user. 

13 The term "complaint " has its commonly understood 

14 definition, and the Board has always used it that way. 

15 There is no specific definition of "complaint" anywhere. 

16 There is a section in the Code of Regulations 

17 addressing complaints alleging certain types of harm 

18 caused by violations of permit and term -- permit and 

19 license terms or conditions. But that ' s -- that ' s really 

20 more of a form-in-process requirement. 

21 Broadly speaking, there ' s always been a complaints 

22 unit in the Division of Water Rights, and there still are 

23 staff that receive complaints. There ' s a direct phone 

24 line for phoning in verbal complaints and there's no 

25 format requirement there. 
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1 We get complaints from a number of other vectors, 

2 notably the Cal EPA website. And, again, that ' s just a 

3 simple web form that alleges complaints. 

4 CHAIR FELICIA MARCUS: Isn't that what some folks 

5 wanted? It's almost like a standing argument? They 

6 wanted the complaints to only be from another water rights 

7 holder as opposed to anyone else? 

8 ANDREW TAURIAINEN: Yeah, that's one of the other 

9 comments, that standing or -~ standing as a water right 

10 holder or standing as a water right holder who's been 

11 harmed. I think injury and standing are sort of 

12 conflated. And that ' s never been a condition that the 

13 division has required for inves·tigating complaints. And I 

14 think it!s evident in the fact that the division 

15 investigates complaints alleging public trust harm, waste 

16 and unreasonable use allegations, and complaints that may 

17 have no definitive source at the time the complaint is 

18 made. My stream went dry. I don't know what caused it, 

19 I but maybe somebody upstream is doing that. Is causing it. 

20 But, you know, the -- the complainant at the time 

21 can't point to specific injury caused by a specific 

22 diverter necessarily. 

23 So-- and then related-- I ' ll go a little further 

24 

25 

in this concept of complaint because 

cornmenters have proposed language to 

a couple of the Q+-~-Ff' 
1 the effect that ~ 
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1 -- that the division should make a determination that any 

2 complaints that are issued are reasonable and 

3 substantiated. 

4 Another one of the proposed languages is that the 

5 complaints meet a minimum standard of evidence to support 

6 I a claim of unlawful diversion. 

7 I Staff does these kinds of examinations for every 

8 I complaint that's received. If a complaint comes in and 
I 

9 has no basis and no substantiation through staff ' s own 

10 investigation, or based on what ' s received, then the 

11 complaint goes no further. But if there is some basis for 

12 it, complaints investigations can occur for a very long 

13 time8 I'm one of the attorneys now who helps shepard 

14 those complaints through their -- and those investigations 

15 through their process. 

16 So I would say those proposed changes are 

17 unnecessary .. 

18 We've hit most of the main comments -- I don ' t 

19 unless the Board would like, I don't necessarily want to 

20 list right now all the specific comments, because I think 

21 we're about to hear them relating to, you know, the 

22 concept of water rights in the Delta or water availability 

23 in the Delta for a couple reasons. One, we ' re about to 

24 hear them and, two, a lot of the issues are rased in 

25 petitions for reconsideration of the Delta -- or of the 

L_ 
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I . 
1 I statewide San Joaquin, Sacramento and Delta Informational 

2 I Order that was issued in February. It's Order WR 

3 2015-2-DWR. And I don't necessarily want to go too deeply 

4 into any of those matters that might be subject to the 

5 I petition. 

6 At this point that concludes the staff presentation. 

7 And we i ll take questions now. 

8 CHAIR FELICIA MARCUS: Questions now? 

9 All right. Well, let's move on to the comments now. 

10 Thank you very much. 

11 E'irst we have Jon Rubin, San Luis and Delta-Mendota 

12 Water Authority. I'd thought you'd be last and you could 

13 open and close. Someone thought you wanted to do that, 

14 but here you are on the top of the pile. What can I do? 

15 JON RUBIN: After your reaction to my comments this 

16 morning, I'm happy to be before you. 

17 CHAIR FELICIA MARCUS: He's followed by Tim 

18 Stroshane. 

19 JON RUBIN: Good afternoon, Madam Chair, members of 

20 the Board. Jon Rubin, general counsel for the San Luis 

21 and Delta-Mendota Water Authority, and I do have just a 

22 brief comment for you. 

23 The water authority believes it's important that the 

24 State Water Board be prepared to exercise mechanisms or a 

25 ~chanism to stop the diversions that are causing a ___j 
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1 trespass on the waters of this stateg 

2 And because of that, I do want to highlight what ' s 

3 not before you today. Last year when you were faced with 

4 this question about action to stop it -- diversions that 

5 are illegal, there was discussion about the mechanism that 

6 you currently have or the mechanisms that you currently 

7 have that are set forth in the water code. And there was 

8 also a discussion about supplementing that. 

9 And last year staff had proposed a regulation, 

10 emergency regulation, and through discussions with the 

11 Board ultimately the Board adopted something, but it was 

12 different than the staff ' s proposal. I believe it was 

13 codified under Section 875. 

14 Thatc regulation or something similar to that 

15 regulation is not before you. 

16 I stand today not to recommend a particular course 
\ 

17 of action, but just to highlight ho\v important it is, 

18 given how dry conditions aref that you do have a mechanism 

19 1 that would allow you to act very quickly to stop illegal 

20 diversions. 

21 From my understanding of the Water'Code, if you do 

22 not adopt an emergency regulation, you really only have 

23 one mechanism available to you, and that's under Water 

24 Code Section 1052, and specifically it's a referral to the 

25 attorney general. 

J 
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1 And so with that, I have nothing further but, again, 

2 just want to stress the importance of being able of you 

3 being able to stop illegal diversions if they do occur. 

4 CHAIR FELICIA MARCUS: Thank you. I agree. We ' re 

5 not foregoing an ability to come back later, but I think 

6 getting information first and foremost to deal with this 

7 is going to put us in a better position to decide what to 

8 do. 

9 

10 

11 

But good point. 

JON RUBIN: Thank you. 

CHAIR FELICIA MARCUS: Tim, followed by Kyle Jones 

12 from Sierra Club. 

13 How do you say your last name again? I say it wrong 

14 every time. 

15 TIM STROSHANE: Oh, it ' s just -- there ' s no accent 

16 to it. It's --

17 

18 

CHAIR FELICIA MARCUS: "Stro-shane." 

TIM STROSHANE: -- "Stro-shane. " That ' s how I ' ve 

19 always heard. But it sounds funny to say the other way. 

Good evening. So we've made it to the evening 

already. I ' m Tim Stroshane, policy analyst with Restore 

the Delta. Our organization submitted comments yesterday 

morning, and I will summarize some of them. 

Drought emergency regulations may come and go, but 

20 

21 

22 

23 

24 

25 much of the data that the Board collects through its 

_j 
KATHRYN DAVIS & ASSOCIATES 916.567.4211 29 



BBID Exh. 314

1 Information Order ·should be useful beyond just 

2 constructing this year's demand curves. We encourage the 

3 State Water Board to address the paper water issue for all 

4 Central Valley water right holders, perhaps not now but in 

5 the future when there's more time perhaps. 

6 And the California -- that you would address this 

7 issue for all Central Valley water right holders and the 

8 California public that cares about the state's rivers and 

9 streams and the natural heritage of the Delta. 

10 Paper water is the practical reality that there are 

11 far more water rights claims to use water than there is 

12 actual water available to allocate especially, of course, 

13 during droughts. 

14 Since eight of the last nine years have been below 

15 normal water years, it may be that in the era of climate 

16 change, California enters a new normal. We urge the Board 

17 to ask and hopefully answer questions like if water right 

18 holders have riparian or pre-1914 right and also post-1914 

19 rights, do they really need multiple rights? 

20 There may be a basis for it. I don ' t know. And the 

21 Board would need to investigate that, but it ' s a question 

22 that I think you should be asking. 

23 What is the status of claims -- the second question 

24 is what is the status of claims against which enforcement 

25 actions are applied? Are those claims to divert water 

___ j 
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1 extinguished permanently by Board action under emergency 

2 drought regulations or are enforcement actions merely in 

3 effect while the emergency regulations are in effect? 

4 Third, what due process and equal protections ~1st 

5 the Board apply to permanently eliminate redundant 

6 excuse me. Redundant water rights once they are 

7 identified? 

8 Another question is if the State Water Board 

9 believes it obtains meaningful information on demand and 

10 supply, could and should the Board encourage the 

11 Department of Water Resources and the Bureau of 

12 Reclamation to better plan their operations to fit that 

13 new normal better than they do now? 

14 By doing so couldn't the multiple objectives of 

15 reservoir operation for water supply, temperature control 

16 and salinity and water quality control in the Delta be 

17 planned before experts -- sorry. Exports are determined? 

18 I've done research into these sorts of questions, 

19 but I don ' t know the answers to them. I don ' t -- I ' m not 

20 sure that you do either right now. 

21 But it seems to me that answers to such questions 

22 may help reduce confusion and increase reliability of 

23 water rights found valid by the Board. By reducing 

24 confusion the Board can help reduce the claims of so many 

25 chasing so little water during California's droughts, 
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1 today ' s as well as tomorrow ' s. 

2 o ·ther western states have done much to accomplish 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

l 

something similare Reduced water demand would benefit 

public trust resources, including listed species ease in 

the Delta, whichever ones still exist~ 

The Delta Protection Act of 1959, I ' ll conclude, 

states that it is state policy that no person, corporation 

or public or private agency or the state or the United 

States should divert from the channels of the Sacramento/ 

San Joaquin Delta to which the users within said Delta are 

entitled. 

Finally, the act also says that in determining the 

availability of water for export from the Delta, no water 

shall be exported which is necessary to meet the 

requirements of the act. 

And I want to thank you for the opportunity to 

comment. 

CHAIR FELICIA MARCUS: Thank you very much. 

After Mr . Jones, Tim O ' Laughlin. Or Valerie 

Kincaid. 

KYLE JONES: Good evening, Chair, Board. Sierra 

Club of California -- Kyle Jones with Sierra Club of 

California, and we ' d like to show strong support for this 

measure. 

Information pertaining to rights that -- prior to_j 
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1 1 1914 and riparian rights is critical to helping us 

2 ·understand exactly what we're dealing with, what resources 

3 we have going forward through this drought and however 

4 long it may last and for future droughts. 

5 Again, strong support for this. Thank you. 

6 CHAIR FELICIA MARCUS: Thank you 1 Mr. Jones. 

7 Valerie Kincaid, followed by Rebecca Akroyd from 

8 Westlands Water District. 

9 VALERIE KINCAID: Thanks. Valerie Kincaid, 

10 San Joaquin Tributaries Authority. 

11 The San Joaquin Tributaries Authority submitted 

12 comments, and I'm not going to go through those. It's 

13 late. But I do want to go through the issue of the 

14 finding of emergency and focus on that. 

15 There were significant changes from the previous 

16 version to the new proposed version, and the finding of 

17 emergency doesn't explain the need for those changes and 

18 it doesn't explain why those changes are needed in an 

19 emergency context, which I think is very important. 

20 And it feeds into my second point, which is that it 

21 would be very helpful from .a stakeholder perspective to 

22 understand what the State Water Board and the State Water 

23 Board staff plans to do with this information. It's the 

24 number one question I get from clients all over the state 

25 is why are we submitting this? What are the next steps? 
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1 And unfortunately, there's not a good answer. I've 

2 talked to staff a little bit about that and have gotten 

3 somewhat vague answers. And I think that frequently feeds 

4 back into the emergency context. The State Water Board 

5 just asked and my understanding is received from the 

6 presentation today volumes of information. If it ' s not 

7 going to ask and receive and look at volumes of 

8 information from this now-proposed change regulation in 

9 the next couple months, it's not an emergency. You don't 

10 need it. So if you are, that ' s great, but it has to be 

11 part of a bigger plan. 

12 And it would be really helpful for stakeholders to 

13 understand not only just for them to feel comfortable but 

14 for their due process rights if this is going to lead to 

15 an enforcement action, if there ' s an adjudication down the 

16 road. 

17 And I understand that you might not have all of that 

18 figured out right this second, but there has to be a 

19 greater plan of why you ' re just collecting the 

20 information. Certainly collecting this information just 

21 to collect it and not do anything with it also probably 

22 can ' t be an emergency under these regs. 

23 So we have the technical comments and I guess my 

24 plea maybe would be just to work with stakeholders and ask 

25 I them for this information. Most of our clients, if you go 
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1 and ask and say hey, listen, we're unclear about the basis 

2 of your right, can you provide us this information in a 

3 nonthreatening and a nonenforcement context, they would be 

4 much more willing 'tO do that. 

5 I think unfortunately this round of emergency regs 

6 has put people a little bit on the defensive. They feel 

7 like they ' re having allegations thrown at them. 

8 And then the second part of it is that they really 

9 don't understand what ' s going to happen with these 

10 allegations. So, you know, from my perspective this 

11 caused quite a bit of confusion and maybe from your 

12 perspective more panic than there needs to be since maybe 

13 you guys either have an understanding of what you would or 

14 wouldn't do and have a greater plan. But the stakeholder 

15 community doesn't understand that and hasn't been given 

16 enough information to better understand thate 

17 Thanks. 

18 CHAIR FELICIA MARCUS: Thanks. (Unintelligible ) 

19 MICHAEL LAUFFER: Well, first of all, I think the 

20 digest as well as the presentation you heard from the 

21 division staff and then also from Mr. Tauriainen this 

22 morning goes through a number of the reasons why the 

23 division may may be interested in using this information. 

24 It's important to appreciate that until an order is 

25 actually issued, there hasn't been a finding, if you will, 

KATHRYN DAVIS & ASSOCIATES 916.567.4211 35 



BBID Exh. 314

1 as there is in the context of a specific order, that 

2 1 there ' s a basis for that specific request to the diverter. 

3 However, in the context of the regulations and the 

4 types of information that the Board is interested in 

5 gleaning, some of it may be just for purposes, as 

6 Mr. Tauriainen explained, of determining whether or not 

7 there is an appropriate basis for the diversion. And that 

8 could potentially lead to a subsequent enforcement action. 

9 And likewise, as you heard in the presentation 

10 earlier this evening, it is used to feed into our overall 

11 demand curve, which informs the Board's drought response. 

12 I mean this is a recurring theme that you all have 

13 heard over the last year, which is the Board's inability 

14 to -- or the Board's lack of sufficient information to 

15 respond to the drought and make the determinations about 

16 whether or not curtailment needs to be turned on or off. 

17 And you see these regulations as part of an approach to 

18 ensuring that if we get to that point later this year we 

19 will have tools to issue informational orders or take 

20 other enforcement action as appropriate 

21 CHAIR FELICIA MARCUS: Well, in a timely manner so 

22 that it might matter. Also in the hopes of resolving some 

23 of the long held, I would say rhetorical, badmitten 

24 matches that have gone on. I think our goal is to try and 

1 

res-o-lv-e-issues in as ·-t-i_m_e_l_y __ a_w_a_y_._w_e_c_a_n_. _ _ s_o_m_e_o_f __ t_h-em we I 
25 
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1 won't be able to resolve immediately, but the first. basis 

2 would be to have the information, which we don ' t have at 

3 our fingertips for a variety of reasons. 

4 BOARD MEMBER STEVEN MOORE: Thank you for that. I 

5 think that in some ways, you know, the comments we 

6 received -- we respect that concern. These things are 

7 happening quickly in the emergency context. 

8 At the same time, I hope you can bring back to your 

9 clients and folks in the room that staff did turn around a 

10 summary analysis of the information we received in a very 

11 rapid fashion. You saw a graph in terms of the refinement 

12 of what we had to use based on 2010 statements of 

13 diversion and use versus the information we received in 

14 the last couple of weeks and how that ' s changed our 

15 assumptions on demand management, and that will feed into 

16 our determinations of what water is available or has to be 

17 curt.ailed .. 

18 So we hope that this gives you an example of our 

19 very firmly held goal, I believe -- I'll speak for 

20 myself -- of an orderly administration of water rights, 

21 especially during a drought emergency. And, you know, 

22 

23 

this is where we -- our system gets tested. 

(End of file 9) i 

24 

25 

(File 10) J 
BOARD MEMBER ST_E_V_E_N_M_O_O_R_E_: ___ T_h_e __ l_e_s_s_o_n_s_w_e_l-earned 
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1 from last year was that the quality of information, the 

2 timeliness of information was lacking for us to do the 

3 orderly administration. 

4 That's just my take on it. I think those are valid 

5 questions and we didn't mean to communicate these type of 

6 intents. But I think it's important that we be -- that we 

7 respond in a fashion that mirrors our findings of 

8 emergency. 

9 So I want to honor that comment 

10 CHAIR FELICIA MARCUS: Ms. Akroyd, followed by John 

11 Herrick, South Coast Water Agency. 

12 REBECCA AKROYD: Good evening. Excuse a bit of 

13 laryngitiso Rebecca Ackroyd, for Westlands Water 

14 District. 

15 My comments are going to build slightly on Jon 

16 Rubin ' s comments that were made just a little while ago. 

17 As Jon pointed out, in July 2014 when the precursor to the 

18 present regulation was enacted, it was paired with an 

19 emergency regulation that allowed the Board to issue 

20 curtailment orders. Right now there's no similar 

21 curtailment order regulation being proposed. 

22 However, as Jon also stated, there's existing 

23 authority that allows the Board to investigate and stop 

24 illegal diversions. Westlands's comments today would 

25 encourage the Board to be prepared to utilize that 

KATHRYN DAVIS & ASSOCIATES 916.567.4211 38 



BBID Exh. 314

1 authority, either existing authority or authority under 

2 new emergency regulations, to stop illegal diversions. 

3 Separate and apart from the proposed emergency 

4 regulation regarding the Information Orders, the Board has 

5 the ability to· undertake investigations to determine 

6 whether a water use is illegal. In Section 856 of the 

7 Board's regulations require the Board to investigate 

8 allegations of misuse of water. 

9 And I think, going back to what was said earlier 

10 just tal-king about allegations, no complaint is required 

11 to investigate allegations of misuse of water. 

12 Past investigations, the Board has the ability to 

13 take immediate actions to stop illegal diverters, whether 

14 the diverter claims riparian or other right. Water Code 

15 Section 275 requires the Board to take all of the 

16 proceedings or actions for executive, legislative and 

17 judicial agencies to prevent waste or unreasonable use. 

18 So together the Water Board and Board -- sorry. 

19 Excuse me. The Water Code and Board regulations require 

20 the Board to both investigate and take appropriate 

21 proceedings to stop illegal diversion. 

22 Although typically the Board has used the EO and 

23 administrative civil liability as the tools to ·accomplish 

24 this end, as Jon stated before, Section 1052 provides 

25 another even more important tool in the present drought, 
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1 which is immediate referral to the attorney general to 

2 institute actions for injunctive relief. 

3 That enables the Board to request the attorney 

4 general to have an action for a temporary restraining 

5 order, preliminary injunction or permanent injunction for 

6 any unauthorized diversion or use, including a violation 

7 of a Board order or decision. 

8 We believe it's critically important that the Board 

9 be prepared to take immediate action to stop illegal 

10 diversions. While the Board must do so in a way that 

11 respects due process, the action must be swiftn We 

12 believe taking swift action this' year will put us in a 

13 better position for later this year, for next year if 

14 there ' s continued droughts or for future droughts. 

15 If the Board does not plan on using its existing 

16 authority under Section 1052 or other provisions, then we 

17 would request that the Board consider adopting new 

18 emergency regulations that would give the Board additional 

19 authority to do so. 

20 Any questions? 

21 Great. Thank you. 

22 CHAIR FELICIA MARCUS: All right. Mr. Herrick, 

23 followed by Mr. Nomellini from the Central Delta Water 

24 District. 

25 JOHN HERRICK: Good evening, Ladies and Gentlemen, 

_, _______ j 
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1 Chairlady and members. John Herrick for the South Delta 

2 Water Agency. Thank you very much. 

3 I won't say d~j~ vu all over again, but here we are 

4 I in the fourth year of a drought, emergency regulations at 

5 the last minute in order to address problems, which is not 

6 the way to handle things. I think everybody would agree 

7 with that. 

8 Last year we made comments -- I ' ll just say them 

9 briefly again -- dealing with the due process issues. You 

10 know, we all have serious concerns that an expedited, 

11 truncated process that would fine somebody for not 

12 responding within a short period of time actually turns 

13 out to substitute for an evidentiary hearing determining 

14 somebody ' s ~vater rights .. 

15 So I don't know how the Division of Water Rights is 

16 going to make a decision that somebody is or isn't worthy 

17 of a cease and desist order or something else, you know, a 

18 in 30-day period after somebody's only had that much time 

19 to provide information. But that ' s the -- that ' s our 

20 complaint from before. 

21 I ' d like to join the comments of Ms. Spaletta and 

22 Ms. Zolezzi, and I want to focus on one issue and that was 

23 touched upon by staff and that deals with the -- what 

24 complaint might start an investigation. 

25 The reason that's important is --we ' ve already gone 

- ·---------
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1 through this. There's either-- there are two issues. 

2 It's either a water right or a water availability issue 

3 for purposes of you going after them during the drought. 

4 Now, for water rights, I think everybody remembers 

5 back in 2009 and before where the general consensus was to 

6 slander my clients in public and say they were all illegal 

7 diverters. And we had the legislation saying they ' re all 

8 illegal diverters, and appointed a watermaster to 

9 investigate only my clients, and not other people. 

10 And the watermaster did three or four years ' 

11 investigation and we spent we spent hundreds of hours 

12 and thousands of documents and hundreds of meetings -- not 

13 hundreds of meetings, lots of meetings -- and the 

14 watermaster prepared that I saw two reports or two updates 

15 that would be presented to you which said goodness, we 

16 just wasted all our time and money. It appears there are 

17 a few issues and we're pursuing those few people and it 

18 appears that everybody else has sufficient water rights. 

19 So the notion that you need me to spend another 

20 I thousand hours to give you more information on the Delta 

21 water right diverter seems odd at the very least. Your 

22 process has already made that initial threshold 

23 determination for purposes of pursuing somebody, I think. 

24 Now, maybe you don't trust your prior watermaster. 

25 Maybe someone threw away his boxes. I don't know, but we 
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1 already went through that. And so I don't see you -- what 

2 the purpose is to have an expedited method by which to 

3 make me work overtime that I don ' t get paid for, even on 

4 St. Patrick's Day. So I have no concerns. 

5 The second area deals with the supply. Now, I ' m not 

6 going to get into that now, but we have the issue -- we ' ve 

7 gone through this before -- about whether or not the Delta 

8 always has water. We think we showed you before that when 

9 I you don ' t have releases, when you don't have stream flows, 

10 there's no water in the Delta, it slowly degrades and 

11 you're obligated to protect water salinity or quality. 

12 Excuse me. 

13 .All those things are, I guess, valid points of 

14 disagreemente We think it ' s pretty clear on our part. 

15 But that's a disagreement between the contractors, or the 

16 state and federal projects, and us. And we think it's all 

17 pretty clear. 

18 So I don ' t know what you would do in the middle of 

19 that fight unless you're trying to fight for there being 

20 I water surplus to the needs· of the areas of our knowledge 

21 for the Delta. And this is the fourth year of drought. 

22 If anybody thinks there's water surplus to the needs of 

23 the North California Delta, I don't know what they're 

24 looking at. Right? We can't meet our minimum standards, 

25 I so there isn ' t any surplus water. 

L 
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1 So finding on the edges there to see if somebody can 

2 be shut down in the Delta so that, you know, four CFS is 

3 either released or not released from Shasta seems like a 

4 I poor use of our time. 

5 Now, again, I think that ' s something between the 

6 contractors, the projects, and us. I don't know what 

7 purpose or benefit you guys would have joining in that 

8 I fight in that you would have to make these decisions based 

9 upon what we think was pretty clear. So I don't know. 

10 Anyway, I also wanted to say really quickly the 

11 costs that you have done and the analysis for the thing is 

12 offensive, horribly wrong. The notion that somebody would 

13 -- would spend a short amount of time responding to a 

14 30-day demand or request to provide evidence of a pre-1914 

15 right is unrealistic, to say the least. 

16 We have other fights going on, as you know. Some of 

17 them involve hearings scheduled here, so I'm not going to 

18 get into that. But, you know, we spent years and hundreds 

19 of thousands of dollars, and people are out there reading, 

20 you know, thousands of newspapers from 1880 through, you 

21 know, 1914, looking for certain key words~ 

22 The notion that it's a small cost for somebody to 

23 comply with this is incorrect. I mean it takes a long 

24 time, which again, argues against this notion that you 

25 need an emergency regulation so you can demand something 

~----------------J 
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1 in 30 dayst 

2 

3 

4 

5 

6 

7 

8 

9 

If you if you contact any diverter who ' s a single 

10 

11 

12 

13 

14 

15 

16 

diverter, not an agency or an irrigation district, and you 

say show me what happened on your land in 1893 or 1914, 

that takes a lot of work. There isn't there aren't 

documents that say, you know, hi, got up this morning and 

applied water on 37 acres. There isn ' t that information. 

So, you know, I don't see what the purpose of this 

is. The Board does need information. As you know, we've 

spent lots of time assisting you in gathering information. 

So I don't know why you need the threat against soinebody 

to get it done. 

I'm actually here to express my disappointment that 

nobody's thanked us for all the work that we did for that 

94 percent compliance rate. It ' s higher than that because 

a couple of -- a number of the ones that add up to the six 

17 percent were --were statements that have been 

18 deactivated. So it wasn't a noncompliance. 

19 But anyway, and with that stupid joke. You know, we 

20 think the regulation's unnecessary= We need to have a 

21 process that deals with these things on a normal basis, 

22 not at the last minute~ 

23 We cannot give you a complete history of a diversion 

24 upon 30-day notice. I thought I did that to a sufficient 

25 level with the last watermaster, and apparently it has no 
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1 effect on the Board ' s decisions now, so with that I oppose 

2 the regulation. 

3 Thank you very much. 

4 The extra time I took should come off of Dante ' s 

5 because of what happened last timeR 

6 CHAIR FELICIA MARCUS: And following Mr. Nomellini 

7 will be Terry Erlewine from the State Water Contractors. 

8 DANTE JOHN NOMELLINI: Hello. I'm Dante John 

9 Nomellini, manager and co-counsel for the Central Delta 

10 Water Agency. 

11 Without belaboring the point, I think your emergency 

12 regulations are an abuse of the emergency. I would just 

13 restate that for the record because that's my feeling, 

14 that we have artificially created a situation here where 

15 the projects depleted the storage, created a situation 

16 j where we don ' t have sufficient water to meet the 

17 standards. 

18 The standards have been set. The people have 

19 adopted emergency -- temporary emergency changes to let 

20 them off the hook. That's okay. The water's gone. And, 

21 like I said before, I recognize that there ' s not a hell of 

22 a lot to fight over at this stage. 

23 Now, with regard to the emergency order, it seems to 

24 me that it ' s unnecessarily too broad and not defining what 

25 the delegation of the authority is to the -- your staff.___j 
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1 That any user could come in and say hey, we do an 

2 investigation and an emergency order could go out 

3 demanding information. 

4 Now, we are committed in the Central Delta and the 

5 South Delta to give you 100 percent response. You know, I 

6 don't appreciate the shortness of time in the notice and 

7 the lack of discussion with your staff beforehand because 

8 we could have helped address this in a way that would make 

9 more sense. 

10 However, I want to thank them for making changes in 

11 the form so we could at least have our clients find it. 

12 And there was a concerted effort, and it helped us achieve 

13 the success that we have in providing the information. 

14 The other thing was we started trying to gather the 

15 database in September of last year, and we were 

16 fortunately able to get it indexed because the data is 

17 there. But how do you find it for an individual point of 

18 . diversion? 

19 So, and I think I said it before, I sent one of my 

20 staff over to try and find this information, whatever it 

21 is, and they stumbled into the State Lands Commission and 

22 they were willing to provide an index for the Central and 

23 South Delta. 

24 I should have ordered it for the whole Delta because I 

25 the database, I think, is for the whole state. J 
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1 Anyway, they wanted an immediate payment of $5,000. 

2 We gave it to them and it took about, -- over two months 

3 before we got an index. But it was that index that 

4 allowed us to be responsive to this short-term request~ 

5 Don't think that that short term would allow somebody else 

6 that didn't have the fortune of getting the index to 

7 provide you that information. 

8 I think welre okay. We ' ve given you patents. We ' ve 

9 given you -- that database has the certificates of 

10 purchase. It has the swamp and overflow surveys. 

11 Now, what you ' re going to do with it -- and I 

12 cautioned everybody before -- is that we have no problem 

13 trying to give you the information, but what you ' re going 

14 to do with it is a different problem. 

15 And that is you're going to formulate curtailment 

16 notices perhaps. And r~ve discouraged you from doing that 

17 because water rights are very specific to location and to 

18 the individual situation. 

19 For example, the patent date in our -- in my humble 

20 opinion as a lawyer practicing in the water field, gives 

21 you the date of vesting, not necessarily the date of 

22 priority. The date of priority is when settlement took 

23 place, where you could have started water on the piece of 

24 property. That's a riparian right, and it's not 

25 quantifiable4 In an adjudication you can quantify it, but 
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1 it doesn't have a limit except reasonable beneficial use. 

2 Okay. 

3 So giving you a quantity for riparian right, no 

4 lawyer in their right mind that represented a client like 

5 that could do that short of an adjudication. 

6 So some of the problems we have and you have and 

7 your staff has in reporting is trying to do something that 

8 we can't -- can't do. 

9 CHAIR FELICIA MARCUS: Is that why you used the 

10 comment section? 

11 DANTE JOHN NOMELLINI: Yeah. That ' s why we've given 

12 you an explanation. The comment section wasn't in the 

13 first round of the forms, but we submitted a standard 

14 explanation form with everything that we did in our office 

15 to you to explain that, and we talked to staff about it as 

16 well. 

17 ~~ So the priority date is not the date of patent, but 

18 that establishes the vesting of the title to make that 

19 claim. So the priority date is different. 

20 The pre-1914 date, some drunken miner went up on 

21 federal land and diverted water to separate the gold from 

22 the gravel diggings or whatever. That establishes a 

23 pre-1914 use of the water. 

24 There ' s a very complicated issue as to whether 

25 there's a priority for that right versus the riparian 

-----------------~ 
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1 right and how it all works. I'm riot sure I've got a firm 

2 grasp on that. I looked at cases, but the law is yet to 

3 be completely clarified. 

4 Now, we also have filings -- post~1914 filings in 

5 the Delta. Years ago when there was turmoil.around how 

6 water rights were going to be treated and this and that, 

7 many of the more sophisticated people said well, we better 

8 cover our bet, and they filed for appropriate rights with 

9 the Board. 

10 So we have overlapping rights that we cannot unwrap 

11 without adjudication and determining some of these issues. 

12 And it isn ' t because we're just trying to be obstinate. 

13 It's a real practical problem for us. 

14 Now, we are willing in the Delta, Central Delta and 

15 , South Delta, to work with your staff to try and sort this 

16 out. Now, there has been double reporting because we 

17 hadn ' t been able to segregate it. And your staff doesn ' t 

18 like us to comment and say well, these are overlapping 

19 rights, you only count them once. 

20 I ' m going to try and do it for all of my future 

21 reports and try and get that sorted out so you don't 

22 accidentally end up with this complicated overlap of 

23 rights and a large quantity of water that is being 

24 criticized as being out there. 

25 Now, water rights law created appropriations and 

KATHRYN DAVIS & ASSOCIATES 916.567.4211 50 



BBID Exh. 314

1 filings with you people as a hunting license to go out and 

2 try a.nd find water. So if somebody came in and said hey, 

3 in a flood year there's water coming down the river, we 

4 want to try and get a permit to go out there and exercise 

5 our due diligence to perfect that right. 

6 So there's lots of filings. The two biggest 

7 examples are the State Water Project and the Federal Water 

8 Project. They asked for an extension from you for their 

9 due diligence. We objected to it and I never heard from 

10 anyone again. 

11 They still want to be out there claiming all this 

12 water that doesn't exist or isn't practical to capture. 

13 So it's those real problems that I hope you people 

14 will understanda We'll try and work with your staff in 

15 good faith. But to come up with a short timeline and 

16 expect people to respond and fine them to me is bad. You 

17 know, I mean it's just not the right thing do to. 

18 CHAIR FELICIA MARCUS: There ' s something in between 

19 open-ended multiple decades and -- (Unintelligible ) 

20 DANTE JOHN NOMELLINI: Yeah, I agree with you. It 

21 was your --

22 CHAIR FELICIA MARCUS: We have the authority. As 

23 you can see from what we did last year, we didn't use it 

24 to the full extent. But we have the tools we need --

25 (Unintelligible) 
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1 DANTE JOHN NOMELLINI: Yeah, but to me you shouldn ' t 

2 be using the emergency authority to do this. But I 

3 understand what people are saying, yeah. I just think 

4 don ' t think --

5 BOARD MEMBER STEVEN MOORE: 94 percent ' s a good 

6 number. And we saw the same thing with our partner 

7 agencies, with the water agencies last year. They would 

8 give us 66 percent response on basic information and then 

9 when we required it with these uncomfortable enforcement 

10 provisions, we got 98 percent. 

11 DANTE JOHN NOMELLINI: That ' s okay. If you give me 

12 a gun, you know, and go out and illegally put a gun to 

13 somebody's head and say I'm going to shoot you, then you 

14 I may get some compliance. But it's procedural due process 
I 

15 that you hear people talking about and the emergency 

16 authority to get at this. 

17 There's no question you can be effective with -- I'm 

18 going to call it an unlawful means. And I ' m appealing to 

19 you that that's not a good way to do it. 

20 Now, I didn't file the suit against you on the 

21 emergency regulation and I'm thinking of other 

22 litigations, not necessarily against you. But the state 

23 and the federal projects are saying things about the Delta 

24 and all of a sudden they now claim they don't understand 

25 it 1 there's water in the Delta all the time, and I've 
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1 given you their admissions. If we can't win that one, I'm 

2 going to quit .. 

3 But anyway -- you're hopeful, I realize that. That 

4 that's the case. But don't forget there are appellate 

5 courts, supreme courts and all of this and that. So you 

6 may not you may not prevail in that regard. 

7 But I would urge you not to get into the detail of 

8 curtailment of water rights if it's possible. You have 

9 the bully pulpit. You have the ability -- people pay 

10 attention to you. I mean we have always paid attention to 

11 you. I pay attention to the chairperson's admonitions 

12 that other people have submitted all their information 

13 about their water rights. 

14 I knew it was tough, but we lucked out and found a 

15 database that gave us a good bit of that information. A 

16 lot of people don't have that luck. 

17 So anyway, I would appeal to you not to use the 

18 emergency requirements, to be flexible in dealing with the 

19 people with regard to the information. 

20 I would caution your staff, although they're all 

21 very competent, aggressive people, that jumping into the 

22 detail of curtailment of water rights is a sticky, 

23 detailed process . . 

24 And so anyway, those are my comments. And I hope 

25 you don't require us to provide reams of information again 
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1 on a very short timeline because many of us lost our 

2 weekends and a lot of time. But we think --we ' re happy 

3 with the success and we do want to give you the 

4 information you need to do your jobs. 

5 So thank you. 

6 BOARD MEMBER DORENE D ' AMANO: I just have to jump in 

7 here and thank you for that because I think your 

8 leadership has a lot to do with the high numbers that we 

9 saw. 

10 DANTE JOHN NOMELLINI: I think my luck has to do 

11 with the problem with the database. 

12 BOARD MEMBER DORENE D'AMANO: Yeah, but even before 

13 you knew about that tool last year when we were here, you 

14 did say that you would comply. 

15 DANTE JOHN NOMELLINI: Well, we want to comply. 

16 Why do we want to not comply with you guys? We got so 

17 many people to fight with. Why do we want to fight with 

18 you? 

19 BOARD MEMBER STEVEN MOORE: I really don't want you 

20 to quit because I just really enjoy such a coherent 

21 description of the puzzle that's out there about the issue 

22 of overlapping water rights, and I thought your 

23 explanation was really easy to understand. It was a good 

24 teaching moment. 

25 Thank you. 
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1 CHAIR FELICIA MARCUS: Mr. Erlewine, followed by 

2 George Hartman of District 2030. 

3 TERRY ERLEWINE: Thank you. Good evening. Terry 

4 Erlewine, State Water Contractors. 

5 I just wanted to say that the State Water 

6 Contractors support the resolution. We actually think 

7 that you don't need the emergency basis or emergency basis 

8 for passing the resolution. We think you could do it 

9 under the regular -- your regular authority, but we 

10 support the use of the emergency authority. 

11 We think that this is a good step toward providing 

12 additional information that ' s needed to administer water 

13 rights, and particularly towards protecting stored water 

14 because we had some discussion of excess water over the 

15 last year. We had -- during the irrigation season when we 

16 were water short, it was project water that was going. 

17 towards meeting all of the outflow and supporting a lot of 

18 the upstream use. 

19 So I wanted to make sure that ' s on the record and 

20 reiterate that we are supportive of this resolution. 

21 Thank you. 

22 CHAIR FELICIA MARCUS: Thank you very much. 

23 Mr g Hartman, followe~ by Jeannie Zolezzi. Jeanne 

24 Zolezzi. 

25 GEORGE HARTMAN: Hi, George Hartman, representing 

KATHRYN DAVIS & ASSOCIATES 916.567.4211 55 



BBID Exh. 314

1 the Reclamation Districts 2030 and 2074. It ' s late. 

2 Hello, everybody. Madam Chair, Board members. 

3 I -- I have two concerns: First, as some of you 

4 know, I ' d really like to change this dialog. I ' d really 

5 like to see a different way of talking about these issues 

6 and hopefully an effort that we're working on will make a 

7 dent in that and set a precedent. We don ' t know. We ' re 

8 still working on it. 

9 So I've got a couple of concerns. Number one is the 

10 attorney for staff -- I'm sorry. I don ' t know your name, 

11 sir. You talked about how staff vets these complaints 

12 before it takes action. 

13 I don ' t think that ' s embodied in the regulations. I 

14 think that's an in-house safeguard that you have adopted 

15 to verify that a complaint has enough merit to warrant 

16 further action. 

1 7 

18 

19 

20 sorry. 

Is that about right? 

ANDREW TAURIAINEN: Andrew Tauriainen. 

GEORGE. HARTMAN: I didn ' t know your name. I ' m 

21 ANDREW TAURIAINEN: Not necessarily in the way 

22 you ' re putting it. Maybe the way I explained it wasn ' t 

23 quite the way it is anyway. 

24 An Information Order or even an inspection just on a 

25 

1 

complaint that comes in through the Internet, let ' s say, 

KATHRYN DAVIS & ASSOCIATES 916.567.42 11 56 



BBID Exh. 314

1 by nature gets some vetting and some determination as to 

2 its efficacy, and those that have more get more 

3 investigation and they all result in something, an 

4 investigation report --

5 GEORGE HARTMAN: Who makes that decision? Who makes 

6 the decision as to whether it has efficacy or not? 

7 

8 

9 

10 

ANDREW TAURIAINEN: The staff. 

GEORGE HARTMAN: Under what guidelines? 

ANDREW TAURIAINEN: Under their expert opinion. 

GEORGE HARTMAN: That is set by what? I mean, where 

11 can I find a written description of what qualifications 

12 they have to have in order to render an expert opinion? 

13 CHAIR FELICIA MARCUS: Staff does the best they can, 

14 based on their experience and judgment. They don lt chase 

15 every complaint beca.use there ' s not time to chase every 

16 complaint. We're not funded to chase every complaint .. 

17 There ' s a certain amount of judgment involved. 

18 If you're asking for us to put out every you ' re 

19 creating a giant mousetrap in which really nothing would 

20 ever happen. So I ' m not quite sure the point you ' re 

21 trying to make. 

22 GEORGE HARTMAN: Well, that would be okay with me 

23 but 

24 CHAIR FELICIA MARCUS: Well, it shouldn't be okay 

25 with you .. 

. ______ j 
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1 GEORGE HARTMAN: No, but --

2 CHAIR FELICIA MARCUS: People have lived in this 

3 agonizing finger pointing for years and years and years, 

4 and maybe some people enjoy living in it. I don ' t think 

5 you do. 

6 BOARD MEMBER DORENE D'AMANO: I imagine you ' re 

7 getting to the suggestion that I think Jeanne Zolezzi has 

8 in her letter to tighten up the language. 

9 GEORGE HARTMAN: Yeah, I think 

10 BOARD MEMBER DORENE D'AMANO: Just so we can be --

11 GEORGE HARTMAN: Yeah. I don't doubt the staff --

12 BOARD MEMBER DORENE D' AMATO: more specific on 

13 the point you ' re raising. I ' m looking for that language. 

14 ANDREW TAURIAINEN: I have one more point, I'm 

15 sorry, and that is specific to the regulations and the 

16 Information Orders that would be issued under the 

17 regulation. 

18 Those orders -- every order of the Board requires 

19 findings to support the order. Those findings in every 

20 case will describe both the evidence and the reason --

21 GEORGE HARTMAN: Sure. 

22 ANDREW TAURIAINEN -- for issuing the order .. That ' s 

23 the safeguard that -- that, I think, is what you ' re 

24 looking for. 

25 GEORGE HARTMAN: That ' s the consurmnate safeguarde 
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1 What I'm worried about is Mr. Nomellini described to 

2 , you the great luck and fortune that he had in finding a 

3 State Lands database that has all the information that 

4 enabled his office and the engineers to really give you 

5 great compliance. And a. lot of that involved my clients. 

6 They did an amazing job. 

7 But it was -- there was fortune in that. It was 

8 luck. But it was a burdensome task that without finding a 

9 database I think would have been near impossible. 

10 And so what I'm worried about is -- the trigger is a 

11 complaint. Someone files a complaint. That's a trigger. 

12 I The staff is the first level of safeguard. 

13 I And and the gentleman talked about how they make 

14 an effort to determine the materiality or substantiality 

15 of that complaint before it goes any further. But when it 

16 goes further and an Informational Order gets issued 

17 it's like a very nice client of mine, a lady who is not in 

18 Central Delta, who operates a dairy whose husband passed 

19 away a few years ago and she's doing it on her own. Came 

20 into my office on March 1 with the Informational Order. 

21 And I had looked at the list attached to the order 

22 to see if her name was on it, and it wasn't. At least not 

23 alphabetically~ Her deceased husband's name was on it 

2 
2:_ I ~ndewx1'etdh b1'yt~ _h_i_s __ f_i_r_s_t name, and I didn't see it. 
-~ ~ _and said what do I do? 

She came 
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1 I She is not in Central Delta. She's in North Delta. 

2 I And it was only because of all the work Dante and his 

3 folks had done, Ann Kelsey and Baker and on and on, we 

4 were able to get her information put together for her two 

5 points of diversion and be submitted to you. 

6 Absent that, she would have been in violation and it 

7 would have been a very expensive burden for her to meet to 

8 ferret out the information that you were requesting. 

9 I'm concerned about the fact that there's no 

10 threshold for filing a complaint. Anyone can file a 

11 , complaint. 

12 BOARD MEMBER DORENE D' AMANO: Well, if I could? 

13 GEORGE HARTMAN: Yes. 

14 BOARD MEMBER DORENE D' AMANO: It seems to me that 

15 there are two issues. One is whether or not the language 

16 should be tightened up. And I would just refer everyone 

17 to-- Jennifer Spaletta has a suggestion on the first page 

18 of her letter, and Jeanne Zolezzi, I'm sure she ' ll speak 

19 to this. Different language but language to tighten up 

20 the provision on the complaint. 

21 But I'm just wondering if you ' re speaking to yet a 

22 separate issue. We have heard that there was just a lot 

23 of confusion when that order went out, and staff after --

we had I don't remember when the Board meeting 

it was maybe a month ago. Staff was very 

24 ~I think 

25 was, if 

-------------------------------------------------------------~ 
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1 responsive in putting additional information out on the 

2 form so that people could comment. 

3 But this issue about finding out where you are on 

4 the list by first name, I just heard from a lot of people. 

5 They were very frustrated by this. 

6 And so I'm just --would like to hear from staff on 

7 in the event that you go forward again with another order, 

8 what can you do to commit to work with stakeholders in 

9 1 advance so that they can see a copy of the form in advance 

10 and provide suggestions? 

11 Because I think a lot of the -- the criticisms that 

12 came in were not just we don't want to fill this out but 

13 I they were frustrated. It was difficult for them to figure 

14 , out how to fill it out and who it applied to and all those 

15 sorts of qu~stions. 

16 So could you respond to what your plans are in the 

17 event that you issue another order? 

18 BRIAN COATS: Yeah. As far as the informational 

19 order form, we did provide a template on our website which 

20 had all three pages outlined as to what the questions were 

21 supposed to be asked. And they could download that and 

22 just at their leisure go about filling it out and then 

23 they can go to the actual form and fill it out. 

24 BOARD MEMBER DORENE D'AMANO: Well, I'm referring to 

25 L_n_t_h_e_e_v_e_n_t_t_h_a_t __ y_o_u_d_o_t_h_l_· s __ a_g_a_i_n_,_w_h_a_t-can you commit J 
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1 to do to work with stakeholders in advance so that they 

2 can see what you plan on having people fill out so that 

3 they can make comments? You know, maybe it could be 

4 simplified or, you know, since they're out on the ground 

5 they may see some options that you all wouldn ' t have 

6 thought of. 

7 And then the other issue that comes to mind is the 

8 website. I heard a lot of complaints about your website. 

9 It was too difficult for them to finally get to the place 

10 where they could get the information. 

11 BRIAN COATS: Right. Yeah. On the first issue, I 

12 don ' t think management has any objection to providing the 

13 I form in advance. I don't think there's a problem there. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

As far as finding the link on the form, the 

hyperlink to the web form was referenced in the letter. 

So if they received the letter, the URL address was there 

on page 2, I think it was paragraph three. 

As far as going to the website and finding it, yeah, 

we only had it listed on one particular area because at 

the time we were planning on doing a website revamp to a 

new format, tab style, and that never came to fruition. 

But when we did receive enough people commenting on 

the fact that the link on the actual Informational Order 

that we posted on the website wasn't clickable, we went 

25 ahead and made the adjustments and everything seemed to~ 
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1 fine at that point. 

2 CAREN TRGOVCICH: Just to reference, we are doing an 

3 upgrade of the website now. The tab form that Brian 

4 mentioned is going to go live hopefully soon. We've just 

5 had to work it through all the programs that have drought 

6 activities. 

7 And the other thing is we are very happy to put out 

8 the form, and if there's a group of stakeholders that 

9 would like to provide input, that would like to sit down 

10 and talk to us about it, we're very happy to do that. It 

11 only helps us to do our job better. 

12 GEORGE HARTMAN: Let me wrap up. I don ' t want to 

13 prolong this. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Had two other concerns. One is a client in the Los 

Banos area I met with yesterday was who's 86 years old, 

knows all the folks down in that area quite well. His 

property abuts the California aqueduct. 

And he said how do these people get away with 

pumping groundwater and pumping it and putting it in the 

canal and getting paid for it? 

Now, I'm going to dig into it a little further and 

find out what's going on, but as long as you're getting 

into abuse and reasonable or unreasonable uses of water, 

I've heard other rivers that that's happening, that people 

are selling groundwater somehow through some contrivance~ 
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1 I'd like to know more about that, and if I find anything 

2 -- if there ' s materiality to it, I ' ll investigate it 

3 before I file a complaint. 

4 And the other thing is one slide showed that it was 

5 costing a thousand dollars per report for public agencies 

6 to respond to your informational requests. 

7 I think because there ' s no barrier to a person 

8 filing a complaint, if their complaint is found to be 

9 without merit, there ought to be some way to charge them 

1 0 ~,vith with the cost of a person having to prove that 

11 t.hey have the right all along. 

12 So I'll just throw in the old English system, loser 

13 pays, something like that. 

14 So I think that's pretty much -- pretty much all I 

15 have to say, but I want to thank all the folks who helped 

16 us meet your order. They did a great job and I hope 

17 you ' re pleased with them. 

18 Thank you. 

19 CHAIR FELICIA MARCUS: Great. Thank you very much. 

20 I know we'll hear from more speakers, but we do have some 

21 suggestions on ways to clarify the comparing that might 

22 give people some comfort to allay their wildest fears 

23 about it or fear of use about it. 

24 1 
So I just want to encourage you guys to think about 

25 I which because some of them sound kind of reasonable; 
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1 some require too much. But I want you to be thinking 

2 about that because I know we ' re going to be hearing -- I 

3 just want you to think about language, separate language, 

4 on that one because, again, people do -- they -- they fear 

5 an extreme in the absence. I don't think you can button 

6 it down all the way, but some of the suggestions are 

7 pretty reasonable. 

8 BOARD MEMBER STEVEN MOORE: Is it true that with the 

9 development of the form that maybe we're refining that, 

10 and so future actions you feel would resolve some of the 

11 concerns? 

12 DAVID COATS: Yeah. And when we actually developed 

13 a form through stakeholder comments, we made some 

14 revisions and some updates and we're continuing to refine 

15 it. So I imagine in the event that this were approved and 

16 we were got the go-ahead to issue more informational 

17 orders, we would consult with them and hopefully get our 

18 IT department to put a -- like a more robust password 

19 system-into place because that was one of the complaints 

20 that they brought up. 

21 But, yeah, we ' ll continue to refine it. 

22 CHAIR FELICIA MARCUS: Thank you. Ms. Zolezzi, 

23 followed by Danny Merkley. 

24 JEANNE ZOLEZZI: Thank you. Jeanne Zolezzi, 

25 representing Banta-Carbona Irrigation District and 
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1 Patterson --

2 CHAIR FELICIA MARCUS: I always want to call you 

3 Jeannie. Just the way it ' s spelled. Jeanne Zolezzi. 

4 JEANNE ZOLEZZI: It ' s --yeah. Either way. 

5 CHAIR FELICIA MARCUS: I do it wrong all the time. 

6 JEANNE ZOLEZZI: And Patterson Irrigation District. 

7 And obviously my letter ' s on file. I just have two issues 

8 that I want to hit that we think are the most important. 

9 And the first is what a lot of people have 

10 mentioned, and that is our fear of an unsubstantiated 

11 complaint or I think to me, more importantly, the other 

12 requirement of information being provided. Because to me, 

13 it's just an opportunity for abuse. 

14 The reason we're really concerned is because we saw 

15 what happened with the last Information Order that went 

16 out. And I won't belabor that. You've seen our Petition 

17 for Reconsideration. 

18 But basically you got a letter with no information 

19 and no substantiating information saying someone's 

20 stealing my water and I think they're in the Delta. And 

21 you sent out a thousand Information Orders from, you know, 

22 way south on the San Joaquin River all through the Delta 

23 trying to investigate that. We don't think that was 

24 sufficient information on which to make people do all 

25 Lthat. -----
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1 So my language, or Ms. Spaletta's language, I think 

2 something saying that that information or the complaint 

3 needs to be supported by at least some evidence determined 

4 by staff to be reasonable is a reasonable requirement, and 

5 with all due respect, as your staff mentioned, if they do 

6 that anyway then they really shouldn ' t mind if it ' s in the 

7 regulation. That would give us some protection, something 

8 to fall back on. 

9 The second thing that we're very concerned about is 

10 the expansion of the regulation. We know that you needed 

11 the information. I agree with everyone else. We didn ' t 

12 think you needed to do it by emergency regulationa We 

13 didn't think you needed to do it by regulation. We have 

14 been volunteering that information since early last year 

15 saying that you needed that to make good curtailment 

16 decisions. And obviously you can see the impact that it 

17 makes, so we're glad about that. 

18 We ' re very concerned with the expansion because we 

19 think it goes beyond information that you need and beyond 

20 your jurisdiction. 

21 Two sections in the proposed regulation in 

22 particular expand the requirement to require information 

23 of compliance with transfer laws and information about 

24 transfers that haven't been approved by the Board and, as 

25 staff in its presentation said, unverified or previously 
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1 unnoticed transfers. And makes it sound like it ' s 

2 something bad. 

3 Those are transfers that are in compliance with law 

4 and outside of the State Board ' s jurisdiction. 

5 And we have a serious concern that by requesting 

6 information on that you are going to somehow insert 

7 yourself into the legality of those transfers, and 

8 obviously that's a concern. 

9 We acknowledge --while we don ' t agree with it, we 

10 acknowledge that the courts have said that the State Board 

11 can determine the validity of a pre-'14 right. We just 

12 don ' t think that that court case went further than that 

13 and said and once you determine that validity you can then 

14 regulate that right and tell them when they can change 

15 their place of use, purpose of use and accomplish a 

16 transfer. 

17 Because that's regulating that right and you don ' t 

18 have that authority. And the law already provides the 

19 standard for that transfer, and the method to object is to 

20 bring a lawsuit on that. 

21 So that ' s our main concern with the regulation is 

22 the whole issue of verifying those transfers that haven ' t 

23 been noticed or approved by the Board. 

24 So that and clarification of the complaints or 

25 information is what we would request. Thank you ~ 
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1 BOARD MEMBER DORENE D'AMANO: I'm sorry. You 

2 mentioned -- Jeanne: you mentioned transfers a couple 

3 times here in your letter. So is there one code section 

4 in particular you're wanting us to look at? 

5 JEANNE ZOLEZZI: Yeah. It ' s 879(c)(1)(C) and 

6 879(c)(2). 

7 There ' s two places in the regulation that transfers 

8 are mentioned. One is I think they can ask someone for 

9 information if they're basing their right on a transfer or 

10 a contract. They can ask for information on that. 

11 And then you can also, I believe, in (C) ask for 

12 information for any transfer that hasn ' t been previously 

13 approved or noticed by the Board. 

14 CHAIR FELICIA MARCUS: Right. And your concern is 

15 that we would then insert ourselves in regulating it. 

16 JEANNE ZOLEZZI: That transfer. 

17 CHAIR FELICIA MARCUS: I think the purpose is not to 

18 regulate it, but to actually understand the validity of 

19 the numbers we get from folks we do regulate because we 

20 are getting information that someone says they got it from 

21 a transfer and then we have no way of knowing what that 

22 transfer was. You guys can say it more concisely than I 

23 can. 

24 MARIANNA AUE: Yeah, so --

25 CHAIR FELICIA MARCUS: So that I can understand it. 
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1 MARIANNA AUE: Yeah. The issue is that similarly to 

2 when we sent a curtailment notice and then investigated 

3 and the response is oh, I'm using a riparian right for 

4 which I never filed a statement 

5 JEANNE ZOLEZZI: That's totally different. We 

6 support that part of the regulation. 

7 MARIANNA AUE: Okay. But with transfers there can 

8 also.be a similar-- if it ' s something we've never heard 

9 of, then there ' s that same question of did somebody really 

10 do this. 

And so being able to follow up and say okay, now, 11 

12 

13 

14 

15 

who did you get -- whose water right are you talking about 

and being able to look at their water right and say things 

like yes, it is for June and, yes, it is at a place where 

you could conceivably divert it here, allows us to look at 

16 that and decide .is this something that needs to be 

17 investigated or is this something that -- that we just 

18 want to throw into the calculation of where the demand is 

19 on this stream system? Is it way up at the top? Is it 

20 down at the bottom? 

21 JEANNE ZOLEZZI: Well, the information that the 

22 regulation says you can ask for is not narrowed in the way 

23 that you've just described it. Because if you said, you 

24 know, you have to provide us with how much you ' re 

25 diverting under that right and what right it is, then 
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1 that's different. But it goes way beyond that. 

2 It says we can ask for all information upon it and 

3 we can ensure that it complies with transfer criteria. 

4 That's a whole different level of analysis that is not 

5 required under the law currently. 

6 BOARD MEMBER DORENE D ' AMANO: But could you 

7 recommend some language, as you did with --

8 JEANNE ZOLEZZI: Well, our recommendation would be 

9 taking it out. 

10 BOARD MEMBER DORENE D ' AMANO: Well, yeah. No. But 

11 -- but if we ' re going to move forward with trying to 

12 compile the information for a potential curtailment, I 

13 could see why we would need that information. 

14 JEANNE ZOLEZZI: Well, you know, with all due 

15 respect, I think it ' s already encompassed in what you 

16 have. I ' m just thinking of some of the transfers that I 

17 know are going on. 

18 You are asking for -- already under the reg you 

19 would ask for how much they ' re pumping every month. So 

20 you have the amount they're pumping. You know that 

21 they're curtailed, so everything they ' re pumping has to be 

22 under that transfer that they're talking about. 

23 You can obviously ask them who the transfer ' s from 

24 under your existing regulation. You can call that other 

25 I diverter and say did you transfer to so and so? And you 
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1 know what that other diverter's right is because you can 

2 ask for that information as well. 

3 So all you need is the total information. If that 

4 pre- ' 14 user has the right to pump 200 and there ' s 5 0 

5 being pumped at both points of diversion, you have enough 

6 information right there. 

7 And that ' s all available under your existing 

8 regulation, so you don't really have to expand it to say 

9 we need all the information about your transfer so that we 

10 I can go through and make sure it complies with transfer 

11 I criteria. That's a whole different level. 

12 So I think you already have the ability to get the 

13 information that you need to verify. I can ' t provide you 

14 language other than what's already in there. 

15 DAVID ROSE: We're looking at it. Certainly. 

16 CHAIR FELICIA MARCUS: My understanding is we had 

17 people who would say I got it from so and so, but we had 

18 no ability to get any awareness of whether so and so 

19 transferred the water and fallowed or did something to 

20 reduce their use by the amount they transferred. We ' re 

21 just trying to make sure --

22 DAVID ROSE: We are definitely intending to leave 

23 that in. But whether the language specifically of (c)(2) 

24 regarding compliance with transfer law could be narrowed, 

25 I that's what we're trying to decide 

L 
right now. 
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1 Because what you're talking about, the existence of 

2 the right whether it was in fact transferred, that goes to 

3 I whether there was an unauthorized diversion, not 

4 regulating a pre- ' 14 or riparian water right. But we ' re 

5 trying to see -- we ' re working on that right now. 

6 CHAIR FELICIA MARCUS: Okay. Thank you. 

7 MARIANNA AUE: Because I think there's a little bit 

8 of a --to assume that we can-- that someone says oh, I'm 

9 using water transfer for so and so means that we should 

10 immediately go investigate so and so because we can assume 

11 that there's an unlawful diversion, I think that ' s the 

12 kind of logical leap we were trying to avoid --

13 CHAIR FELICIA MARCUS: Right. 

14 MARIANNA AUE: -- having to make every time. But I 

15 think that it is possible to get at everything we ' re 

16 trying to get at using more words that describe exactly 

17 the type of information we're looking for rather than just 

18 sort of the pithy, you know, was this transfer okay. 

19 CHAIR FELICIA MARCUS: Yeah. 

20 MARIANNA AUE: So I think we ' ll go for more detail 

21 and then run something by you guys. 

22 CHAIR FELICIA MARCUS: Think about that one. 

23 Mr. Merkley, followed by Deirdre DesJardins. 

24 DANIEL MERKLEY: Thank you, Chair Marcus, members of 

25 the Board. Danny Merkley, with the California Farm Bureau 
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1 I Federation. 

2 I'm going to go real quick because I ' m going to 

3 repeat some things that you ' ve already heard. But I want 

4 to start with if this is truly about collecting data for 

5 managing the system better, then every effort needs to be 

6 made to convey that in a in a clear and better way. 

7 I thought that was that was a very good point. 

8 It was up on the Power Point earlier by staff. And that ' s 

9 something that isn't necessarily conveyed to folks in a 

10 clear way. And, quite honestly, when this stuff comes, it 

11 comes across to people that are out there in a very 

12 threatening and scary way. 

13 CHAIR FELICIA MARCUS: People read the most negative 

14 thing into something unless --

15 DANIEL MERKLEY: So anything we can do to help that 

16 tone in letters and notices like that , but then also when 

17 staff is reaching out to them. And as we all know, we ' re 

18 human beings and some of us are better at that than 

19 others, and some of us are better some days than other 

20 days, too. 

21 Moving on, the information request is spelled out in 

22 this, seemed to be without the same careful triggers that 

23 were in the emergency regulations last year. 

24 And that's a concern for us. It seems to be almost 

25 I asking for information without cause3 So -- so that's a 

L ~ 
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1 concern and something -- you know, we weren't real 

2 thrilled with the emergency regulations last year. We ' re 

3 even more so concerned with what we ' re seeing this opening 

4 up and the changes this year. 

5 Also -- and I led into this a little bit. Please 

6 understand the unfamiliarity with this stuff for some of 

7 these folks out there. I mean you heard stories about 

8 some of the older ones and folks that really don ' t 

9 understand this stuff. 

10 We're dealing with that every day with our members. 

11 I ' m getting calls, far more calls than I can handle. I've 

12 probably got a bunch today, but I don ' t know because I ' ve 

13 been here most of the day. 

14 So-- so that's important. It 1 S -- for the most 

15 part you ' re looking at very honest, hard-working people 

16 that are dealing with Mother Nature in a way that most of 

17 us have never had to deal with it, and they got to get it 

18 done or it doesn't get done and there are no excuses. 

19 Maybe you can make a little excuse to the Water 

20 Board or ask for a little forgiveness or a little extra 

21 time to get something done and, if you're showing good 

22 effort, that ·works. But with Mother Nature it doesn ' t 

23 work. Doesn ' t at all. Especially if you have a dad 

24 you're working with on the ranch. 

25 But I digress. 
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1 Also, want to be real clear about the ask. Why 

2 we ' re asking for this. A little bit what I said earlier 

3 and what we ' re asking for so that we really do understand. 

4 And I think that goes a long way to helping people realize 

5 that well, this is actually good information. It's going 

6 to help us with the curtailment notices so that we ' re not 

7 curtailing 

8 CHAIR FELICIA MARCUS: Right. 

9 DANIEL MERKLEY: -- users that aren't necessary. 

10 And that's not necessarily put out there. 

11 And I want to -- I was really concerned about the 

12 slides I saw talking about the fiscal impact~ It -- maybe 

13 I missed something. Maybe I glazed over for a minute. 

14 But in talking about the fiscal impact to local 

15 governments and other governmental agencies, there ' s a 

16 huge fiscal impact and -- and resource burden on a lot of 

17 these folks in trying to get this stuff figured out. 

18 Because it's information that -- that they assume 

19 they have. Whether that 1 S correct or not, it takes time 

20 for them to go back and research this. 

21 You heard some of this from -- from previous 

22 presenters. And that's that's a real challenge. We 

23 have worked -- Farm Bureau has worked very hard to try to 

24 help folks with the information to help them comply. 

There's a number of things that have passed, laws 
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1 and regulations, that we were opposed to, we didn't like, 

2 but when they passed we ' re out there trying to help our 

3 members comply ~ 

4 Every time a curtailment notice went out this last 

5 year, that very same day we sent information out to all of 

6 our members immediately to help them understand what was 

7 going on, to help them be in compliance, and we ' re 

8 continuing to try to do ~hat. 

9 But we need a little help helping you, if you will, 

10 with that and helping our members be in compliance with 

11 something that ' s new and difficult and very hard for them 

12 to do. 

13 I ' m going to end there because the buzzer just went 

14 off and it's late. Thank you. 

15 CHAIR FELICIA MARCUS: Thank you very much. And 

16 thank you for the help when that happens. We actually do 

17 need all that, the help we can get that way. 

18 DEIRDRE DES JARDINS: Thank you. I know it ' s real 

19 

20 CHAIR FELICIA MARCUS: One second. After you will 

21 be Julie Ann Phillips. 

22 DEIRDRE DES JARDINS: Thank you. I know it ' s late. 

23 I just had an observation about the Delta curtailment 

24 generally, and that's -- I know the method that DWR is 

25 using for the curtailment analysis, and they're not 

KATHRYN DAVIS & ASSOCIATES 916.567.4211 77 



BBID Exh. 314

1 considering -- there's a 55-year-old requirement for the 

2 Bureau of Reclamation to provide water for salinity 

3 control in the Delta. And the Board has required that 

4 since D-990 was instituted. 

5 And I just want to -- you know, this is fundamental 

6 and this is what they said. 

7 "Throughout these proceedings the Bureau ' s 

8 representatives have consistently affirmed their policy to 

9 recognize and protect all water rights on the Sacramento 

10 Watershed and in the Delta existing under state law at the 

11 

1 

time these applications were filed including riparian, 

12 appropriaten~ss and others. 

13 "Unfortunately, these rights have never been 

14 comprehensively defined. It is imperative, therefore, 

15 that the holders of existing rights and the United States 

16 reach agreement concerning these rights and the 

17 supplemental water required to provide the holders with a 

18 firm and adequate water supply, if a lengthy and extremely 

19 costly adjudication of the waters of the Sacramento River 

20 and its tributaries is to be avoided." 

21 And as we know, they did reach that agreement with 

22 the Sacramento Watershed settlement contractors but not 

23 with the users in the Delta. 

24 Skipping to -- there was a specific term included in 

25 the contracts. 
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1 "The State Water Rights Board reserves continued 

2 jurisdiction over permits issued pursuant to applications 

3 5625 --" yada, yada -- "until March 1, 1964, or such 

4 additional time as may be prescribed by the Board for the 

5 purpose of formulating terms and conditions relative to 

6 salinity control in the Sacramento/San Joaquin Delta. 

7 "Permittee shall on or before 1962 and each six 

8 months thereafter submit to the Board a written report as 

9 to the progress of negotiations relative to agreement 

10 between permittees and the State of California and/or the 

11 permittee and water users in the Delta and in northern 

12 Contra Costa County. " 

13 They ' re not submitting these progress reports, and I 

14 don ' t -- it just seems like cooperative efforts have 

15 broken down. But I just wanted to urge the Board to think 

16 about this in the context of this curtailment proceeding 

17 because this was an interpretation of the area-of-origin 

18 rights by the Board when they initially issued this 

19 I permit. 

20 I calculated that they needed 2,000 CFS of 

21 supplemental water in June. Most -- they didn ' t -- 1,500 

22 CFS came from the Bureau, and that was exactly the amount 

23 that their engineers estimated they would need for 

24 salinity repulsion back in 1960. 

25 It may not be that there ' s any extra water for 
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1 salinity. But are we going to shift the burden for 

2 salinity control onto the riparian users or not? 

3 So thank you~ 

4 CHAIR FELICIA MARCUS: '!'hank you. 

5 

6 (Whereupon, end of file 10) 

7 

8 --oOo--

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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2 

3 State of California 
ss. 

4 County of Sacramento 

5 

6 I certify that the statements in the foregoing 

7 hearing were transcribed in the within entitled cause by 

8 audio; that said hearing was taken at the time and place 

9 therein named; that the testimony of said witnesses was 

10 reported by me, a duly Certified Shorthand Reporter of the 

11 State of California authorized to administer oaths and 

12 affirmations, and said testimony was thereafter 

13 transcribed into typewriting. 

14 I further certify that I am not of counsel or 

15 attorney for either or any of the parties to said hearing, 

16 nor in any way interested in the outcome of the matter 

17 named in said hearing. 

18 In witness whereof, I have hereunto set my hand this 

19 30th day of August, 2015. 

20 

21 

22 

23 

24 

25 

Diane F. Fattig, 
Certified Shorthand Reporter 
Certificate No. 3692 
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$ 

$5,000 48:1 

$500 17:24 

$561,958 20:19 

$65 20:12 

(a) 23:11 

(b) 23:12,20 

(C) 69:11 

(c)(1)(a) 24:8 

(c)(1)(c) 21:4 

(c )(2) 72:23 

(C)(3) 22:5 

--oOo~u 3:4 80 :8 

1 

1 8:21 59:20 79:3 

1,000 7:20 

1,061 13:11 

1,500 79:21 

10 3:318:16 37:24 80:6 

100 47:5 

1052 28:24 39:24 40:16 

12 13:5 
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1 PORTION OF TRANSCRIPT OF PROCEEDINGS. 

2 (9:00 - 27:40) 

3 --ooo--

4 CHAIR FELICIA MARCUS: We are on to Item No. 9, 

5 California's drought emergency. Bill, I just want to 

6 give you some advance warning. I ' m going to be asking 

7 you about the blog. 

8 JOHN O' HAGAN: Good morning. I ' m John O' Hagan 

9 with the Division of Water Rights. I'm going to give 

10 you a brief update for transfers and curtailments. Any 

11 water transfers that we had before the Division include 

12 the consolidated place of use of the Central Valley 

13 Project and State Water Project. This transfer requests 

14 exchange or transfer of over 335,000 acre feet of water. 

15 A notice was posted on April 6th for this 

16 transfer and comments are due today. If no comments are 

17 received, we should be issuing an order by April 27th. 

18 If we get substantial comments, then, of course, that 

19 will delay that decision further. 

20 CHAIR FELICIA MARCUS: The transfer was that I 

21 was distracted by the picture 

22 JOHN O'HAGAN: It is the consolidated place of 

23 use for the Central Valley Project and the State Water 

24 Project. 

25 l_ The next two transfers -- they are kind of on 
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1 I the same track -- are the Garden Highway Mutual Water 

2 Company for 7,500 acre feet to the state water 

3 contractors; and then the Plumas Mutual Water Company 

4 for 4,828 acre feet. Both of those were transfers we 

5 noticed on the sixth and corcunent.s are due today. Again, 

6 if no comments are received, then orders will be issued 

7 next week. 

8 As far as curtailments, at the last Board 

9 meeting, we identified that the Deputy Director for 

10 Water Rights had issued a curtailment order on Antelope 

11 Creek for fishery protection. 

12 Since that time on April 17th, a second fishery 

13 protection curtailment order has been issued for the 

14 Deer Creek Watershed. And I believe that affects about 

15 50 water right holders. So those are the two 

16 curtailment orders issued subsequent to the emergency 

17 regulations. 

18 For the curtailment process, we have had 

19 meetings with stakeholders from the San Joaquin 

20 Watershed and also the Sacramento River Watershed. We 

21 shared our analysis with the San Joaquin River Group, 

22 which includes the South Delta and Central Delta 

23 representation and the exchange contractors. 

24 They felt that the Department of Water Resources 

25 unimpaired flow calculations could be improved~ They 

L J 
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1 thought they had better data. So we were waiting to see 

2 if we would get it. They said they would send it to us. 

3 We did not get the data, but I did call their 

4 representative and they informed me that they felt that 

5 it wasn't a big enough significant difference to provide 

6 the data. So we are still going to be using the 

7 Department of Water Resources full natural flow 

8 calculations for our analysis. 

9 In the Sacramento River Watershed, we met with 

10 the stakeholders there. They also identified some 

11 deficiencies in our analysis for flows. And then also 

12 an issue dealing with the demand data that we are using, 

13 the 2014 demand data and the average demand data. 

14 Because this year there were some state water 

15 contractors that were cut further than previously, they 

16 felt that that should be reflected in our demand 

17 analysis. So we are looking at that to see if a demand 

18 should be reduced for those state water contractors. 

19 And we are also looking at the increased potential flows 

20 that we are missing in our analysis. 

21 In both cases, we plan to be issuing a 

22 curtailment notice to post-1914 water right holders in 

23 the San Joaquin by the end of this week or early next 

24 week. That will affect over 1,500 water right holders. 

25 During the same timeline, we were planning to 

L 
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1 

2 

3 

4 

issue a curtailment notice for the Scott River in 

Siskiyou County. Last year we had issued the same type 

of notice. Those water rights are under an 

adjudication, but there is conditions in that 

5 adjudication to make certain flows for satisfying senior 

6 rights. The flow conditions are below the standards, so 

7 we are now going to be issuing that curtailment notice 

8 and that affects over 200 water right holders. 

9 The Sacramento River Watershed we expect to be, 

10 by May 1st, issuing follow-up curtailment notices for 

11 post-14 water rights in those watersheds. And that 

12 would be roughly 2,900 water right holders. 

13 

14 

And that is all I havee 

CHA.IR FELICIA MARCUS: 

Is there any question? 

When do you think you are 

15 going to start having to curtail senior water right 

16 holders in the San Joaquin or the Sacramento in the 

17 season? How far up and would you be doing it in trances 

18 or what would your increments be? 

19 JOHN O'HAGAN: What we are doing for the further 

20 analyses is looking at tributary level demands on by 

21 senior right water holders. And our analysis shows that 

22 in mid-May, we will likely have to curtail senior water 

23 rights in certain tributaries of the watershed and 

24 perhaps even further. 

25 And the same thing will be going on in the 
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1 Sacramento River Watershed because of inadequate flows. 

2 As you can imagine, the Sacramento is a little better 

3 off. 

4 Term 91, on the Sacramento side, has still not 

5 been activated. So the curtailments under that are 

6 still not in place, but those should be coming in 

7 mid-May. 

8 CHAIR FELICIA MARCUS: The second part of the 

9 question is just when you go up, are you saying you'd be 

10 curtailing all of the seniors or going up to year "X" ? 

11 JOHN O' HAGAN: It will be by priority date. It 

12 is similar to the post-1914 water rights. We are going 

13 to be looking at the demand and supplies by priority 

14 date of pre-14 water rights based upon the information 

15 that we have in our data set. 

16 CHAIR FELICIA MARCUS: Right. Do you think that 

17 means you might have it on a rolling weekly basis going 

18 further up? I'm just trying to think of the increments. 

19 I'm not going to hold you to it, but just some measure 

20 of increment that you are going to be looking at. 

21 JOHN O' HAGAN: I believe that they will be -- if 

22 we do curtail, it will be for the summer season because 

23 the supply continues to diminish. So we are at a 

24 diminishing supply but an increasing demand as you go 

25 into June and July. So we will be cutting off the tops 
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1 Fe demands by priority, as necessary. 

2 CHAIR FELICIA MARCUS: Right. Maybe I'm not 

3 asking this right. Help me, Tom. It is like when you 

4 go up the watershed to, you know, 1905 or --

5 THOMAS HOWARD: Up on the San Joaquin River, I 

6 think that, at least the supply/demand curve projections 

7 that I've seen at the 90 percent exceedance, all 

8 pre-1914s would be curtailed. 

9 Is that approximately correct, John? 

10 JOHN O'HAGAN: Yeah. But by the date 

11 THOMAS HOWARD: By the summer, yes. 

12 JOHN O'HAGAN: It is not a date certain. As we 

13 move along, you know, we would cut and see how it goes. 
~ 

14 I don't want to speculate that all of them will be by, 

15 you know, June 1st. I want to make sure that we are 

16 being careful and tracking this, so that we do not 

17 curtail when unnecessary. 

18 THOMAS HOWARD: But we will do them by tranches, 

19 as John is indicating. But at the 90 percent 

20 exceedance, the supply/demand curves indicate that all 

21 the pre-1914 in the San Joaquin Basin would be curtailed 

22 during the summer season sometime. 

23 CHAIR FELICIA MARCUS: Okay. That is what I'm 

24 trying to get. They are not all going to be curtailed 

25 at the same moment. They will be curtailed as it goes 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 
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20 

21 

22 

23 

24 

25 

L 

up. So I was thinking you are not going to have -- if 

you have got thousands of them, you are not going to be 

making decisions by every, you know, three hours every 

day. 

THOMAS HOWARD: No, no. 

CHAIR FELICIA MARCUS: So that is what I ' m 

getting at, which is you would probably do --

THOMAS HOWARD: Every couple of weeks probably, 

we would put out a few updated -- a few people every 

couple of weeks approximately. 

BOARD MEMBER DORENE D'AMANO: Well, but the 

biggest impact would be the irrigation districts, the 

larger users. Whenever that happens, even though it may 

hit one water right holder, it will affect hundreds, 

thousands. 

JOHN O ' HAGAN: Yeah. If a senior water right 

holder is a major district, which most of them hold 

prior rights, yes. If we curtail that right, it will 

affect many agricultural users in that district. 

BOARD MEMBER DORENE D'AMANO: I had a couple. 

Okay. Could you talk about the relationship between 

Term 91 and post-1914? 

JOHN O'HAGAN: Term 91 is 

Board MEMBER D ' AMANO: In terms of the dates. 

JOHNO'HAGAN: Well, Term 91 would be, in most 
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1 post-1914 water rights with a priority date of 1969, I 

2 believe it is 

3 THOMAS HOWARD: ' 65e 

4 JOHN O' HAGAN: '65. So those would be curtailed 

5 right off the hat when we are doing this initial 

6 curtailment coming up. 

7 So Term 91, however, is triggered by a 

8 calculation on the project releases of stored water to 

9 make Delta demands. And that is a different trigger in 

10 the Delta calculations. 

11 So that is coming soon. At the same time we are 

12 doing this, they will probably occur near the same time 

13 but we will be going deeper than Term 91 on our initial 

14 curtailment. 

15 BOARD MEMBER DORENE D' AMANO: And then 

16 consolidated place of use -- that was adopted last year, 

17 that was approved last year as well? 

18 JOHN O'HAGAN: . That is correct. 

19 BOARD MEMBER DORENE D'AMANO: Right. Not that 

20 you would be expected to have all this information 

21 today, but a little bit on the history of adoption of 

22 consolidated place of use. 

23 Is it something that comes before us frequently 

24 or comes before staff frequently for approval? Or is 

25 this something that, typically, just comes before the 

L 
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1 Board in dry years? 

2 JOHN O'HAGAN: I know it came before us last 

3 year. I'm not sure about previously. I wasn ' t leading 

4 the program in prior years. 

5 1 THOMAS HOWARD: I have a vague recollection of 

6 it having come in one other year, but it is not 

7 something that we do on an annual basis historically. 

8 2009 Michael tells me. 

9 JOHN O'HAGAN: There you go. 

10 BOARD MEMBER DORENE D' AMANO: The historian. 

11 Okay. Thank you. 

12 BOARD MEMBER STEVEN MOORE: I am just interested 

13 in how your work earlier this year, in conducting the 

14 Information Order and gathering that information has 

15 in~roved our ability to do the demand forecasts and 

16 refine this process of selecting, you know, cut-off 

17 points for the curtailments and the timing of it. 

18 Has it improved our efficiency and our accuracy? 

19 Also in terms of the documentation of pre-1914 rights, 

20 has that part of the Information Order improv~d our 

21 process? 

22 JOHN O' HAGAN: We definitely have now got dates 

23 in which we had ranges of dates, for example. So that 

24 improves the priority date that people are claiming. We 

25 

1 

got good data for 2014 which reflects a dry year 
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1 ~situation in which we are utilizing, for those 

2 thousand-plus parties that got the Information Order, 

3 that Is the dat.a that we are utilizing for our demand for 

4 those water rights. 

5 And you saw in the last presentation, they 

6 dropped those demands significantly. And that is to the 

7 benefit of all the water right holders. Before we 

8 initiate curtailments, it has dropped the demand curve. 

9 So we feel that that Information Order was a great value 

10 to us for better information, but also to the 

11 stakeholders. 

12 BOARD MEMBER STEVEN MOORE: Thank you. I think 

13 that is worth highlighting and repeating a lot; that 

14 this is our effort to try to make the system more 

15 - orderly and efficient and equitable. 

16 So thanks for your hard work on that. 

17 BOARD MEMBER DORENE D'AMANO: Could I follow up 

18 on that? I know I already went, but thank you. That is 

19 a good question. Would you be able to quantify it in 

20 terms of amount of time delay for invoking the 

21 curtailment? 

22 JOHN O'HAGAN: We could look at that. We don ' t 

23 have that right now because we immediately move to 

24 utilize that data. We didn ' t look at it. We would be 

25 able to put in the existing data that we were going to 

KATHRYN DAVIS & ASSOCIA'rES 916.567.4211 12 



BBID Exh. 316

1 use before the information, and then see what the shift 

2 would be. So we could provide that data. 

3 BOARD MEMBER DORENE D'AMANO: I just think, you 

4 know, that makes it a little more real for the water 

5 rights holders, particularly those that aren't 

6 comfortable with the Information Order and it would help 

7 for them to see the actual benefit. 

8 LES GROBER: My name is Les Grober. I ' m 

9 Assistant Deputy Director for Water Rights, the other 

10 one. I have a very brief update and I ' m going to 

11 introduce staff from the Department of Water Resources 

12 and Bureau of Reclamation to provide an expanded drought 

13 update, in general, in terms of the hydrology but also 

14 the operations under the Temporary Urgency Change 

15 Petition Order. 

16 My brief update is following up to the update 

17 that I provided two weeks ago. We had just issued 

18 another TUCP order, the Executive Director issued the 

19 order. Two of the key issues at that time were 

20 discussions of and receipt of operations plans for New 

21 Melones on the Stanislaus, and Shasta on the Sacramento, 

22 principally whether the operations needed to provide 

23 temperature control through the summer. And then also 

24 I then answering 

25 Lo kind of get 

the water supply issue. 

to some resolutions-

It was critical 

J 
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1 · I So there were discussions and negotiations going 

2 on at that time. I'm happy to report that there is 

3 provisional agreement and provisional approval by the 

4 Executive Director of Plans for the operations of both 

5 New Melones and Shasta. 

6 We are waiting now on the submittal of those 

7 final plans, some of the delay from the dates of the 

8 TUCP. But the important point is just getting that 

9 certainty with regard to how to operate, and also water 

10 supply, and then to make transfers and such. 

11 So these are plans intended to be able to 

12 maintain temperature control on those rivers through the 

13 summer period. And those plans were prepared in 

14 consultation with the fish agencies~ 

15 We also on Friday received the application --

16 and stakeholders as well, yes. There were a lot of 

17 discussions taking place at all levels over the last two I 

18 weeks. We received the application for the water 

19 quality certification for the barriers on Friday. And 

20 this is now just for one barrier at West Falls River. 

21 In discussions with the applicants at the Corps 

22 of Engineers, we are attempting to issue a water quality 

23 certification by May 4th because there is a need to 

24 start construction in May in order to have them in place 

25 for June, so that the project can operate consistent 
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1 with their TUCP-adjusted operations for Delta outflow 

2 through the summer months. 

3 And so with that -- and if you have questions 

4 for me now, or I could ask the Department and the Bureau 

5 staff to join me up here, and then you could ask 

6 questions throughout -- or if you have anything now. 

7 CHAIR FELICIA MARCUS: A quick question on the 

8 barriers. You said something -- the barrier -- to 

9 understand. Is that something that at some point you 

10 are going to show us the pictures and slides? Maybe it 

11 is even in here. Thank you. For those of us who are 

12 graph-impaired that like pictures 

13 LES GROBER: West Falls River, doesn't everybody 

14 know where that is? 

15 CHAIR FELICIA MARCUS: I know where the Old and 

16 Middle River are pretty well but --

17 BOARD MEMBER STEVEN MOORE: Thanks for your hard 

18 work. And also to our partner agencies and stakeholders 

19 on those processes of fairly-rapid agreements that have 

20 been made to react to the challenges of the TUCP and 

21 those deadlines. 

22 It was real important to me to see the system 

23 respond to what we learned from last year. And I just 

24 want to indicate my appreciation for all that hard work 

25 to get to this point. 

l 
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1 BOARD MEMBER DORENE D'AMANO: I would like to 

2 chime in on that as well. Thank you, and Mr. Howard and 

3 all the agencies. I think that having those expanding 

4 discussions to the stakeholders I think really helped. 

5 And we would have a lot more people here today if it 

6 weren't for your ability to pull this all together. 

7 So thank you. 

8 (Whereupon, end of transcribed portion.) 
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1 

2 

3 

4 

PORTION OF TRANSCRIPT OF PROCEEDINGS 

(23:35 - 33:56) 

--cOo--

CHAIR FELICIA MARCUS: Item No. 5. Mr. Howard, 

5 would you introduce the item. Thank you alle 

6 THOMAS HOWARD: John O' Hagan will provide the 

7 drought update for the Board. 

8 CHAIR FELICIA MARCUS: Well, the rainy season is 

9 over. 

10 JOHN O' HAGAN: Actually, it is going to rain a 

11 little bit this week. 

12 CHAIR FELICIA MARCUS: Well, that will be 

13 delightful. How much will it rain? 

14 VICE-CHAIR FRANCES SPIVY-WEBER: A slight chance 

15 of rain. 

16 CHAIR FELICIA MARCUS: I ' ll take it. 

17 JOHN O'HAGAN: We are always optimistic. 

18 Good morning. My name is John O'Hagan. I ' m the 

19 Assistant Division -- I forgot what I am. Anyway, I'm 

20 going to give a drought update for the Board here today. 

21 First off, I want to remind the ·Board that we 

22 are going to be having the public workshop on May 20th. 

23 That is for receiving comments on Bay-Delta issues. 

24 In that workshop, we will be getting information 

25 on the Bay-Delta Temporary Urgency Change from the 
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1 project. We also will be discussing Delta barriers, 

2 curtailment and transfers by the projects. So a lot of 

3 the update I'm going to be giving you will be short 

4 today because of the items that will be discussed at 

5 that workshop. 

6- BOARD MEMBER STEVEN MOORE: Also temperatures, 

7 right? Sacramento River temperatures? 

8 JOHN O'HAGAN: That is correct. 

9 

10 

CHAIR FELICIA MARCUS: That is part of it. 

JOHN O'HAGAN: So yesterday, the Executive 

11 Director approved the 401 certification for installation 

12 of one Delta barrier on the West False River. With that 

13 approval, construction is scheduled to start tomorrow. 

14 It will be operational in June and then it will be 

15 removed in October. So that is the planned schedule for 

16 the Delta barrier on West False River. 

17 VICE-CHAIR FRANCES SPIVY-WEBER: I have a 

18 question. Will that May 20th workshop, it will also 

19 cover wildlife that is being affected by these 

20 activities; is that correct or not? 

21 JOHN O' HAGAN: I believe that the discussions 

22 could include those as well because the notice isn ' t 

23 restricted and comments can come in. 

24 CHAIR FELICIA MARCUS: Can you make sure that 

25 Fish and Wildlife and the other fishing agencies would 

KATHRYN DAVIS & ASSOCIATES 916.567.4211 4 
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1 be here? They would be anyway, right? 

2 VICE-CHAIR FRANCES SPIVY-WEBER: I would hope 

3 so. 

4 JOHN O'HAGAN: They have all been invited. 

5 VICE-CHAIR FRANCES SPIVY-WEBER: They are going 

6 to be here and they are planning to talk about fish and 

7 wildlife issues, including birds and giant garter snakes 

8 and all the other concerns. 

9 CHAIR FELICIA MARCUS: Bears and baker shells? 

10 That is my favorite wildlife urban interface. Sorry. 

11 JOHN O'HAGAN: Okay. On water transfers, as I 

12 mentioned on our last update, we had received the 

13 petition from the u.s. Bureau of Reclamation, Department 

14 of Water Resources for the consolidated place use. That 

15 order was approved on April 27th for an exchange or 

16 transfer of 335,000 acre feet of water. 

17 Additionally, we have approved a Temporary 

18 Urgency Change Order for the Sonoma County Water Agency 

19 on the Russian River at Lake Mendocino. That order 

20 reduces flows in the upper and lower Russian River to 

21 allow more storage in Lake Mendocino. And according to 

22 Sonoma County Water Agency, roughly 6,300 acre feet of 

23 stored water in Lake Mendocino may be saved through this 

24 order .. 

25 L CHAIR FELICIA MARCUS: I have a question on this 
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1 because this comes up every year and ends up being 

2 particular challenging, given the nature of the 

3 different water agencies there. 

4 I would love -- and later, if either one of the 

5 other Board members who's focus on the Russian River 

6 would join me or if they want to take it on themselves 

7 -- I would like to have a conversation in the long term 

8 about how to manage that, so that every year we don't 

9 end up with who is going to apply, are they going to 

10 apply, are they not going to apply, et cetera. Because 

11 it just seems time intensivee So I would just as soon 

12 see if we can come up with a multi-year framework. 

13 JOHN O' HAGAN: For the long-term plan, we do 

14 have a long-term change petition for this. That is 

15 always ongoing. But in the interim, the TUCs are 

16 necessary for the yearly actions, if needed. So we do 

17 have a long-term change petition on file with us from 

18 the Sonoma County Water Agency. 

19 CHAIR FELICIA MARCUS: Is that newly filed? 

20 JOHN O' HAGAN: It's -- I don't know ' the exact 

21 date of file. I can get that information to you. 

CHAIR FELICIA MARCUS: Is it this year? 

JOHN O' HAGAN: No, no. 

22 

23 

24 

25 

CHAIR FELICIA MARCUS: I think both Sonoma 

County and some of the upper watershed agencies don ' t 

-----~ 
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1 love this process. So that is what I want to talk 

2 about, figuring out a way to make it less labor 

3 intensive by spending a little time on the topic. 

4 JOHN O'HAGAN: Okay. We will take care of that. 

5 We do also have some pending Temporary Urgency 

6 Changes. Merced Irrigation has filed a Temporary 

7 Urgency Change Petition to allow relief from a minimal 

8 pool schedule for Lake McClure to allow Lake Don Pedro 

9 Community Service District to take 600 acre feet of 

10 water from the dead storage pool, and also to reduce 

11 their April through May bypasses from 60 CFS to 40 CFS. 

12 We also have a TUC from June Lane Public Utility 

13 District that doesn't require approval until June 1st. 

14 And then also the City of Healdsburg. And that is for 

15 initial review by the Division staff. And then approval 

16 by July 1st. So we have those actions. 

17 On curtailment, we discussed curtailment. As 

18 you know, we did the Antelope and Deer Creek 

19 curtailments for ensuring flow protections previously. 

20 On the Scott River, post-1914 rights and also surplus 

21 class rights have been curtailed. That is the same as 

22 we did last year. 

23 In the Sacramento/San Joaquin River Watershed on 

24 April 23rd, we curtailed the San Joaquin side. And as 

25 ~ May 1st, the Sacramento and Delta post-1914 water _j 
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1 rights have all been curtailed. So we are at a level of 

2 curtailment in the Sacramento, San Joaquin and Delta 

3 area that we were about nearly a month ahead of last 

4 year on curtailments. 

5 CHAIR FELICIA MARCUS: That is what I was going 

6 to ask you, as to what the differences were between this 

7 year and last year. 

8 JOHN O'HAGAN: Last year, it would be --

9 curtailments were issued on May 28th. This year, 

10 May 1st. So that is 27 days. Term 91 was also kicked 

11 in the day before, April 30th. And that•s the condition 

12 in which supplemental project waters being released by 

13 the Department and the Bureau can meet the Delta 

14 standards downstream. And all of our monitoring of that 

15 is posted on the website, as well as our curtailment 

16 analysis. 

17 For future curtailments, we are continuing to 

18 monitor other watersheds. For the need at this time, we 

19 don't see that. But in the Sacramento/San Joaquin, we 

20 plan on meeting with the stakeholders of the San Joaquin 

21 River Watershed to discuss the possibility of 

22 curtailments of pre-1914 and riparian rights. 

23 At that meeting, we will also be having the 

24 Department of Water Resources come in and present their 

25 calculations of full natural flow that was requested by 
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1 stakeholders. 

2 VICE-CHAIR FRANCES SPIVY-WEBER: When will that 

3 meeting ·be held? 

4 JOHN O'HAGAN: I believe that is scheduled for 

5 next Tuesday. And that all I have for right now. 

6 CHAIR FELICIA MARCUS: For the stakeholders, I 

7 know it has been helpful on a lot of fronts. So thanks 

8 for all your efforts and updates from you and your 

9 colleagues. 

10 Are there any questions? Do you have the 

11 actions? 

12 BOARD MEMBER STEVEN MOORE: There is a lot. 

13 There are a few cases that we heard about last 

14 year that I haven't heard you mention. For instance, 

15 the El Dorado issue with the wastewater flows that 

16 provide for fish and wildlife. Was that an arrangement 

17 that had a longer time scale or has that come up? 

18 JOHN O'HAGAN: That may come up again, yes. I ' m 

19 not familiar with the exact stage of that, whether we 

20 received anything like that, but it wasn ' t on my notes 

21 from my staff. 

22 BOARD MEMBER STEVEN MOORE: Okay. Thanks for 

23 the update. I think it highlights that the agricultural 

24 users in our state are taking a huge hit. And it is 

25 good for the folks that are in the audience to hear 
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1 about those real numbers; that this is a shared 

2 challenge throughout our state. 

3 JOHN O ' HAGAN: Yeah. I believe that the 

4 curtailments, that of the Post-14, affects 70 percent of 

5 the water rights that are listed that have been 

6 curtailed include agricultural use. 

7 VICE-CHAIR FRANCES SPIVY-WEBER: On the workshop 

8 that you have on May 20th, because we haven't heard very 

9 much about fish and wildlife issues, I don ' t want that 

10 to be at the very end. I guess that is my request. 

11 Figure out when best to do it. But do it 

12 earlier so that that issue does get front and center, as 

13 we discuss these other things that we have gone over 

14 regularly .. 

15 J.OHN o ' HAGAN: Okay. 

16 CHAIR FELICIA MARCUS: It is sort of a parade of 

17 horribles all around. 

18 (Whereupon, end of transcribed portion.) 

19 

20 

21 

22 

23 

24 

25 
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1 PORTION OF TRANSCRIPT OF PROCEEDINGS 

2 (File 10 - 00:45 to end ) 

3 --oOo--

4 CHAIR FELICIA MARCUS: This workshop is being held 

5 in accordance with the public notice dated May 1st, 2015, 

6 and revised on May 18th. 

7 This is an informal workshop. The State Water Board 

8 will not take any formal action and there will be no sworn 

9 testimony or cross-examination of participants. 

10 The Board Members and its staff may, however, ask 

11 clarifying questions of speakers. After receiving comments 

12 at this workshop, The State Water Board may provide 

13 direction to staff regarding future activities. 

14 We will be focusing on drought-related water right 

15 curtailment in the Delta watershed. We ' ll start with an 

16 introduction from the State Water Board staff, and that will 

17 be followed by public comments really, conversation 

18 amongst us and with you. 

19 And we ' ll-- the number of comment cards at the 

20 moment, people will have five minutes when we get to that, 

21 but anticipate that we'll probably ask you a lot of 

22 questions as well. 

23 And, with that, I ' m going to turn right to staff. 

24 KATHERINE MROWKA: Hi. I ' m Kathy Mrowka. I'm with 

25 the Division of Water Rights. I'm the program manager for 
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1 enforcement, and the curtailment program is coordinated 

2 through my program. 

3 So I wanted to talk to you today about the 

4 drought-related curtailments. Curtailments can be issued 

5 for three reasons: They can be issued because a water right 

6 has a term in it that requires parties to cease using water 

7 under specific conditions. 

8 We have Term 91 in the San Francisco/San Joaquin Bay 

9 Delta. It can be issued due to overall watershed 

10 conditions, or it can be issued because of specific fishery 

11 needs. 

12 Thus far this year we've seen a number of 

13 curtailments issued. We've seen three fishery needs 

14 curtailments, Scott River, Deer Creek, and Antelope Creek. 

15 We've seen two of the watershed wide, Sacramento River and 

16 Delta and San Joaquin River, and those were for the 

17 post-1914 water rights. And we've seen one curtailment for 

18 our permanent condition, Term 91. 

19 So the interesting thing is how many people has this 

20 affected? I think that's a more difficult statistic because 

21 we are counting 8,942 water rights curtailed thus far. 

22 When you look at how this breaks out and you say, 

23 "Oh, is it a lot of fishery curtailments, is it the general 

24 watershed conditions?" 

25 And, frankly, the fishery curtailments are only 
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1 numbering roughly 300 parties affected. The rest of this is 

2 due to the horrific watershed-wide conditions. 

3 Now, when we issue a curtailment notice, we ask 

4 parties to respond back to us and tell us if they are 

5 complying with that curtailment. And I wanted to talk to 

6 you briefly about our success ratio, and I wanted to say it 

7 is really poor. We've only received 20 percent response 

8 rate for the San Joaquin River, and we've seen a 29 percent 

9 response rate for the Sacramento River curtailed rights. 

10 So we ' ve gotten very poor responses. I wanted to 

11 tell you briefly about how we've used information from our 

12 prior informational orders to try and help us on our 

13 curtailment efforts. 

14 CHAIR FELICIA MARCUS: Can I -- is this going to 

15 follow on the poor response? Or if I have a question on the 

16 poor response? 

17 KATHERINE MROWKA: I just wanted to report on the 

18 poor response rate. 

19 CHAIR FELICIA MARCUS: But how does that compare 

20 with last year? 

21 KATHERINE MROWKA: Last year we had a better 

22 response rate, at least ten percent better on the response 

23 rate. 

24 

This year it's somewhat worse. 

CHAIR FELICIA MARCUS: That's interesting. 

KATHERINE MROWKA: And it's particularly bad on the 
25 l 

·-------· 
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1 fishery-related curtailments. So, last year, 

2 fishery-related curtailments could send paper forms in. 

3 This year they have to send in data electronically. 

4 For Scott River, we ' re only at a nine percent 

5 response rate. So although we didn ' t see a lot of parties 

6 affected, we also saw very, very poor response rate. 

7 So what that means to me on coordinating our 

8 enforcement efforts, it means that I need to target 

9 resources to those areas where we have poor response rates 

10 to determine whether parties are complying with the 

11 compliance -- I mean, with the curtailment. 

12 And the next deals with how we prioritize those 

13 inspections, but I did want to finish first with the general 

14 information. 

15 CHAIR FELICIA MARCUS: Okay. 

16 BOARD MEMBER DORENE D' ADAMO: Can you tell if there 

17 might be an issue about electronic reporting? Are you 

18 getting the people to, you know, send in a written report 

19 saying they don't have access? 

20 KATHERINE MROWKA: Well, the interesting thing about 

21 electronic reporting is it's our sole method of reporting 

22 for water right holders when they report their yearly water 

23 use. We no longer have any paper reporting allowed. 

24 BOARD MEMBER DORENE D'ADAMO: So they should be able 

25 I to then? 
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1 KATHERINE MROWKA: Yes. And we've done a lot of 

2 outreach to -- through farm bureaus and others to try and 

3 teach people how to do our forms. 

4 What we looked at this year was streamlining and 

5 whether we could, you know, relieve some of the burden on 

6 the water-using community. 

7 Last year there were two different kinds of 

8 curtailment forms you had to fill out. One to tell us if 

9 you had stopped using water and one to tell us if you --

10 there was an apllicable health and safety claim. 

11 So this year everything is on one form, we tried to 

12 help out on that. We tried to make it a simpler form to 

13 navigate, you know, we tried to do what we could with 

14 respect to that so that would be a little less burden on the 

15 water-using community. 

16 Earlier this year we had issued an informational 

17 order to the top 90 percent of water diverters in the Delta 

18 and 90 percent of the remaining San Francisco -- I mean, 

19 Sacramento and San Joaquin basins, and we have used the 

20 data, the 2014 data on their water diversion and use in our 

21 modeling, so we had already incorporated it in curtailment 

22 model. 

23 What I haven ' t reported to you previously is what do 

24 we see and how does it compare the 2015 initial reporting 

25 I versus 2014 data. So now we've got two months of 2015 data 
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1 that's come to us. And what we're showing is that, you 

2 know, we had asked these people to project what they thought 

3 they used in 2015; now we're getting the actual numbers. 

4 March was 14 percent less the actual was 

5 14 percent less for 2015. April, the actual use was 

6 23 percent less than the projected. 

7 So we're seeing that people are using less than they 

8 thought they were going to need to use for 2015. Way less 

9 · than the face value. And the 2014 data we had seen that 

10 where parties reported to us and said that they had used a 

11 lot less. 

12 But our last year ' s experience, you know, we sat 

13 we went out and did 950 field inspections on curtailment 

14 last year, and our number one finding from those in field 

15 inspections was that people were complying with the 

16 curtailment because their streams were dry. I mean, that 

17 was the most frequent thing, go out, look, they were 

18 complying, but it's because conditions are so bad. 

19 CHAIR FELICIA MARCUS: (Inaudible. ) 

20 KATHERINE MROWKA: Yes. So, you know, we found a 

21 high compliance rate, but it's for the worst darn reason. 

22 So this year we're getting our field crews out in 

23 the field, we started May 1st, and we ' re using the same 

24 criteria that we used last year to prioritize who we look 

25 at. Failure to respond to the curtailment certification 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

form, size of diversion, is it currently their diversion's 

season, where are they located geographically, and flow 

conditions. 

CHAIR FELICIA MARCUS: That ' s just because you ' re 

being I remember this from last year -- being efficient 

when you send the team out, you're looking in one geography. 

KATHERINE MROWKA: Yeah. We are looking at that 

too. Last year· we experienced a tripling of the water right 

complaints. And so, you know, we have some areas that we 

like to focus this year. We wanted to try and see, you 

know, what's going on in specific areas. 

More than that, we want efficient investigations, we 

want them-- to cluster them so that their day's effort is 

meaningful. You know, if there's certain things we do, core 

efficiencies within the program. 

And I really thank the Department of Water 

Resources. They are loaning us eight staff persons to 

assist with this effort, so very, very appreciative of that. 

And other divisions here at the State Water Board are also 

loaning us staff, and so we're very appreciative of that 

assistance. 

22 Future curtailments. The San Joaquin River 

23 watershed, pre-1914 rights. We are expecting to issue 

24 curtailment this Friday. 

25 San Joaquin River watershed, the riparian rights by 

l_ 
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1 June 15th, and we're still reviewing the Sacramento River 

2 watershed and Delta pre-1914 water rights, and we don ' t have 

3 a recommendation yet on that. 

4 Now, there are special circumstances that apply to 

5 the curtailments. For hydropower projects, if the diversion 

6 is for hydroelectric generation by direct diversion only and 

7 all water diverted is returned to the same stream system, 

8 continued diversion is allowed because, basically, you're 

9 putting back what you take out; you ' re not affecting 

10 someone. 

11 For all diverters, water collected to storage prior 

12 to curtailment may still be beneficially used. 

13 And then we have another category because there ' s 

14 only a health and safety exception for fishery-related 

15 cui·tailments. There is one there, but there ' s not one for 

16 general watershed-based curtailments. 

17 What we are doing, though, is on the compliance 

18 certificate, we're asking parties, "Are you needing to 

19 comply with directives issued by the Division of Drinking 

20 Water or local health or drinking water regulations to 

21 provide water to meet human health and safety needs? " And 

22 these we evaluate on a case-by-case basis. Because although 

23 there are no exceptions for this, there are certainly 

24 enforcement discretion, and we want to know about those 

25 cases so we know when we need to use our enforcement 
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1 discretion. 

2 CHAIR FELICIA MARCUS: Right. And in those orders, 

3 as I understand it, there are very strict conservation 

4 limits. No watering outdoors, program oratorium and the 

5 like. 

6 KATHERINE MROWKA: It ' s very minimal use. That ' s 

7 correct. 

8 So that concludes my presentation on this topic. I 

9 • will be doing another presentation on another topic. 

10 Did you have questions for us? I think there will 

11 be a number of questions from other speakers. 

12 So now I wanted to talk briefly about the hydropower 

13 program. Okay. We have a role in the hydropower, because 

14 we act under Section 401 of the federal Clean Water Act to 

15 determine conditions in FERC licenses, and licensees have 

16 requested temporary variances to the conditions in their 

17 water quality certifications for affected FERC projects. 

18 Most variance requests are to reduce minimum 

19 in-stream flows, increasing water in storage benefits summer 

20 peek power generation, and helps satisfy water supply and 

21 maintain in-stream flow releases later in the year. 

22 As background under Section 401 of the Clean Water 

23 Act, water quality certifications outline conditions to 

24 protect water quality and beneficial uses. The State Water 

25 LBoard has received and acted upon several requests for 
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1 variances. And just to point out two of them, Pacific Gas & 

2 Electric Company and Tri-Dam Projects on the Middle Fork 

3 Stanislaus River asked us to allow them to forego 

4 supplemental flows and recreational flows to maintain 

5 storage for use later in the summer for power demands and 

6 continued in-stream flow releases. 

7 Another example is El Dorado Irrigation District ' s 

8 project on the South Fork American River. The State Water 

9 Board approved reduced minimum stream flow requirements so 

10 that EID could preserve storage and satisfy water supply 

11 demand. 

12 We are anticipating that there will be additional 

13 requests for variances, and the variances are normally 

14 approved by the Executive Director and, in some cases, by 

15 the Deputy Director for Water Rights. Some variances are 

16 occurring without the State Water Board's approval as there 

17 is no certification in place for the project. So if we 

18 don't have a certification, we don ' t have a nexus for any 

19 action on our part. 

20 BOARD MEMBER STEVEN MOORE: I guess on that point, a 

21 variance from what, then, if there ' s no condition in a 

22 KATHERINE MROWKA: They'll still have to go to FERC 

23 and ask for variance in their operating conditions. 

24 BOARD MEMBER STEVEN MOORE: From FERC? 

25 KATHERINE MROWKA: But we wouldn ' t have anything but 
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1 an advisory role. 

2 

3 

BOARD MEMBER STEVEN MOORE: Okay. Thank you. 

KATHERINE MROWKA: Okay. And then I did want to 

4 mention that the Governor has a hydropower working group. 

5 This is multi-agency coordination. Since early 2014, staff 

6 from the California Energy Commission, California Public 

7 Utilities Commission, Department of Water Resources, State 

8 Water Board, and the California Independent System Operator 

9 have been coordinating weekly to monitor and assess drought 

10 impacts on hydroelectric and other sources of power 

11 generation. 

12 This working group extends beyond hydropower as 

13 other sources of generation, such as gas-fired power plants 

14 also rely on stable water supplies to generate power. The 

15 working group is continuously assessing California's 

16 electric grid capabilities under the drought and proactively 

17 following up on potential areas of concern. 

18 So, in 2015, it's always fun, you know, to take a 

19 look, see what we're estimating. We're estimating grid 

20 reliability reminding good overall. The 2015 projection for 

21 hydropower generation is 49 percent of the annual average. 

22 But, you know, some of the loss in hydropower generation is 

23 being made up for by additional capacity from new 

24 

1 

generation, transmission upgrades, increased reserve margins 

25 

1 

to meet peak summer conditions, and moderate load growth. 
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1 

2 

3 

4 

And that concludes this set presentation. 

" CHAIR FELICIA MARCUS: That's it? 

KATHERINE MROWKA: I'm done. 

CHAIR FELICIA MARCUS: Okay. So I ' m going to ask 

5 you to step in and help me or ( inaudible). This is an 

6 opportunity this is a little different than the TUCP 

7 workshop that so many of you sat through. I appreciate that 

8 you did. That is an issue on which because there are 

9 petitions, we can't talk to people. 

10 On the curtailment issue, we have talked to many of 

11 you, and we appreciate your engagement in, I think, a rather 

12 different way than last year. And I just wanted, at the 

13 outset, to thank people for some of the creative and engaged 

14 things that they tried to do as well as the information that 

15 people have been sharing, so I just wanted to say that. 

16 And then the goal of this is just to open it up? 

17 Okay. I don't know why I was expecting more, but I was. No 

18 critique, I just was. 

19 All right. With that, our first speaker is Dante 

20 John Nomellini. Yeah, but we don't have that many cards so 

21 I'm not going to be that tough. He can't have 20, but I ' m 

22 not going to -- yeah. Wait a minute. I ' m going to get --

23 what I'm going to do is the person after you gets to decide 

24 how many minutes you get. What do you think about Herrick 

25 deciding how many minutes you get? 
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1 DANTE J 'OHN NOMELLINI: I don It agree, but we I 11 work 

2 that out outside. 

3 CHAIR FELICIA MARCUS: He ' s waking up. I was going 

4 to order a cup of coffee for John earlier today. He was 

5 just yawning all morning. I was going to try and share with 

6 you? What? 

7 JOHN HERRICK: (Inaudible. ) 

8 CHAIR FELICIA MARCUS: You were. You were just 

9 yawning to get more oxygen so that you could -- you could 

10 really pay attention. 

11 Sorry. Mr. Nomellini, please. 

12 DANTE JOHN NOMELLINI: Yes. Dante John Nomellini, 

13 Manager and Co-Counsel for Central Delta Water Agency. We 

14 understood our instruction to combine our conunents on both 

15 topics, so I will deal with the curtailment as well as the 

16 temporary urgency change. 

17 Of course, our concern is very high with regard to 

18 curtailment of water diversions in the Delta. We believe 

19 the water supply in the Delta not only includes flows from 

20 the east but includes flows from the west, and we have ample 

21 water continue to pump in order to farm and, therefore, 

22 water quality is the concern. 

23 Now, I recognize we probably have some legal 

24 disputes on that. Just to let you know, we plan to engage 

25 on that subject. Hopefully, we can get it aired out 
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1 somewhere along the road so we don ' t have to fight over it 

2 constantly. But we ' re at the time where under the threat of 

3 curtailment, if we -- you haven't done it yet, is really 

4 affecting our people and their ability to continue to 

5 function. 

6 We ' re very disappointed that we ' ve transitioned, 

7 even though our agencies haven't been at the forefront of 

8 negotiations over water banking or fallowing in the Delta 

9 for compensation, that fell apart, and now we're dealing 

10 with an avoidance or our landowner ' s avoidance of 

11 prosecution and penalties in exchange for foregoing their 

12 water use. 

13 I view that as a switch from an economic voluntary 

14 banking program to one of reacting to extortion under threat 

15 of curtailment and penalty. 

16 Of course, I have no enthusiasm for that as a 

17 lawyer. I think it's wrong and, therefore, we're going to 

18 engage, you know, on whether or not your process is 

19 appropriate for that. 

20 I recognize the curtailment of the Delta notice has 

21 not gone out yet for pre-1914s in the Delta or riparians, 

22 and I understand from just the brief presentation that 

23 decision hasn ' t been made yet. I suspect i·t's forthcoming. 

24 There are a couple of things I'm going to kind of 

25 repeat to you what I've said to you before that, after 2013, 
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1 I believe in 2013 the reservoir storage was depleted 

2 wrongfully, and the fishery agencies, in my opinion, were a 

3 party to it. They said, you know, let the critical year 

4 criteria dominate for Delta agriculture, even though it was 

5 a dry year rather than critical under D6 -- D41. They 

6 didn't say anything about exports. And exports -- and I 

7 submitted letters to you. Exports, I didn ' t sue on it. I 

8 was leaving the sword in the closet. 

9 But exports were taking the same water that could 

10 have been stored for cold water protection for fish. And 

11 that, to me, was wrong. We hear about water and storage 

12 being allowed after the notice of curtailment or as of the 

13 date of curtailment as if it ' s a sacred cowo Just because 

14 it's stored in the reservoir doesn't mean it ' s stored in the 

15 water. The projects have been capturing behind the 

16 reservoir water that would be otherwise natural flow to the 

17 Delta& Particularly important would be, like, in April or 

18 March because it would flush the Delta and, of course, our 

19 concern is water quality, you know, whatever solidity 

20 control is, that you've kind of dictated that. 

21 But that w~ter is actually natural flow, in our 

22 view, that would have come down fresh in the source, the 

23 water for our farmers. And we viewed the law to provide for 

24 solidity control and a balancing of that by letting people 

25 store that water in the early spring months in exchange for 
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1 some benefit, water quality-wise, in the summer. So that ' s 

2 how we've rationalized that. 

3 So if you let them take that away and you curtail it 

4 later, we view that as a serious wrongdoing. And we 

5 understand the law and, of course, we don't have agreement 

6 with all your lawyers, but we think the Delta Protection Act 

7 says you can't export from the Delta unless the Delta is 

8 first provided an adequate supply. 

9 Now, exports have been going on without a health and 

10 safety restriction. We haven't jumped in to stop that but, 

11 on the other hand, if they get to do that and then you 

12 curtail us, we think that's really wrong. 

13 Your staff presented what I think is factually 

14 correct, that the adjustments from 2014 to 2015 mean greater 

15 exports. If you saw the pie charts, it ' s bigger. 

16 And for the first series of months from January 1st 

17 up to now, the State Water Project has pumped from the Delta 

18 268,779 acre feet more than in the same period last year. 

19 Now, where did that water go? That water is in San Luis. 

20 You know, there ' s other water in San Luis, but that water is 

21 there. 

22 So if all of a sudden we let -- we start curtailing 

23 our Delta diversions, that water, the exporter shouldn't 

24 have been able to take that water. They're taking advantage 

25 of it unfairly, and I'm not going to attribute why it ' s 
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1 occurring, I mean, whether there's good reasons or not. 

2 The net effect is they've taken water that's in 

3 storage, so that water in storage that came out of the Delta 

4 should be available to meet Delta water quality 

5 requirements. It could come back in the San Joaquin River. 

6 They've done it as a demonstration project, bringing it down 

7 through the Westley Wasteway, so ... 

8 I view those as examples of what we ' d be concerned 

9 about in terms of an equitable adjustment. We're not going 

10 to just sit back and let a process cripple us while others 

11 take advantage, I think, unfairly of it. 

12 Now, I ' ve said to you before, I think what we ought 

13 to do, and I think you ought to avoid curtailments. Let us 

14 sort it out, you know, among ourselves, fight over it. It's 

15 not a place for you to go because it's very complicated from 

16 a water right's standpoint. It is very specific to 

17 location. 

18 Now, I ' m not saying that just with regard to the 

19 Delta. The Delta, I think, is the easiest case because we 

20 have water all the time. But, as you go up river, you're 

21 getting involved in very detailed, very site specific 

22 considerations that I think rightfully have to be addressed 

23 from a water right administration standpoint. So you're 

24 supposed to -- you think you're protecting senior water 

25 rights. What I see is the advantage is to the junior water 
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right holder who claims stored water, two projects, and they 

have statutory obligations that are not purely water right. 

That ' s their statutory rights that regulate what they do. 

So, in any event, I just wanted to alert you we're 

still going to work positively on trying to get a better 

handle on understanding water use in the Delta. We're 

sending our checks for the two CVA stations. This effort by 

our water master to get better information. I found two 

sites in the central Delta. We're going to cooperate. 

We're going to do that. We ' re going to try and be 

responsive. We thought we helped almost everybody that 

needed help respond to these information requests and the 

patents and all of that. We ' ll continue to do that. 

KATHERINE MROWKA: Oh, I do want to mention 

DANTE JOHN NOMELLINI: curtailment. 

KATHERINE MROWKA: you did have a 97 -- what was 

it, a 97 percent? It was a huge response. 

DANTE JOHN NOMELLINI: We've tried to help, and we 

will continue that. 

KATHERINE MROWKA: I appreciate that. 

DANTE JOHN NOMELLINI: But as we have to become more 

defensive, we ' re going to we're going to litigate. We 

personally think our shot is better in court than it is in 

front of you because of the hypertechnical nature of the~e 

questions dominated by staff. We know who staff are, we 
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1 know what their positions are from past events on these 

2 water right issues, so we ' re going to try and stay in court. 

3 That doesn't mean we won't be back here. 

4 CHAIR FELICIA MARCUS: We would miss you. 

5 DANTE JOHN NOMELLINI: I know you said you thought 

6 the Board ought to do it, but, I mean, quite frankly, we 

7 think our best shot is in the courthouse rather than before 

8 your Board because you're .going to defer to staff. Not that 

9 you wouldn ' t go the other way, but these things are so 

10 complex, I know what you ' re going to do. I've only been 

11 around all these years. I lost my hair, the gray are 

12 gone --

13 I CHAIR FELICIA MARCUS: You have so much faith in the 

14 judicial system, I guess. 

15 DANTE JOHN NOMELLINI: -- and my estimate is that 

16 our best shot is in court. 

17 BOARD MEMBER DORENE D' ADAMO: I have a question for 

18 you. So you've outlined here that you think we're going to 

19 ' go forward, which it appears that that ' s where we're headed, 

20 but you mentioned that you ought to be able to work it out 

21 yourselves. So how would you structure that? 

22 DANTE JOHN NOMELLINI: Well, I think water right 

23 holders would litigate amongst themselves. I mean, you've 

24 seen the San Joaquin River entities join together, which we 

25 signed on too that said, "Look, you know, stay aw._a_y_f_r:_j 
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1 this, wait until you get a formal complaint. " 

2 We hear John Ruben come in all the time, you know, 

3 "Beat those guys up and this, that, and the other thing. " 

4 He hasn't filed anything yet, but he may. And maybe we ' ll 

5 file something that he's interested in. 

6 But the parties are well aware, the water right 

7 holders, I mean, the people in the Sacramento River that are 

8 doing these transfers, we're concerned about the impact of 

9 water groundwater substitution.· We didn ' t bring that to 

10 you as a complaint. We mentioned it, but we are litigating 

11 the environmental document on the long-term transfers. 

12 I'm just indicating to you that how those things are 

13 going to get sorted out, other than you people jumping into 

14 the fray on what we view as complicated, site specific, even 

15 document-specific challenges. You may want to join them 

16 all, which is okay. 

17 But I just wanted to be frank with you, let you know 

18 I do appreciate everybody's interests and the effort that's 

19 gone in, a lot of effort even at staff, but, you know, this 

20 is getting real critical. Our guys, you know, this 

21 25 percent thing, we, in the agencies, are not going to 

22 obstruct it because people have to take that risk and make 

23 that decision as to whether they're going to give up 

24 25 percent in order to get a non-prosecution type of 

25 comfort, I don't know, how could that -- anyway. But we ' re 
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1 not going to interfere, of course, because we can't predict 

2 the result. But, conceptually, we think it's wrong. We 

3 think our rights are senior, we think the statutes are set 

4 up to make sure that we come first. 

5 If you can't export, you may not be able -- you may 

6 not want to give us the water that we think we need, but you 

7 can ' t export when we don't have an adequate supply. We 

8 think that's the law. And, of course, that ' s kind of an 

9 incentive on the projects to try and hammer out this 

10 solution with us. 

11 You know, we've tried to get some kind of 

12 contractual situation, because we'd rather have more 

13 security. We've been unsuccessful over the years, and 

14 there's no mechanism for us to force an arbitration or a 

15 good faith negotiation. The statute puts that leverage on 

16 no exploits, we think. That's where the leverage is. That 

17 doesn't mean we're satisfied, but they can ' t take water out 

18 of the Delta unless this thing is resolved. Anyway --

19 CHAIR FELICIA MARCUS: Thank you. 

20 DANTE JOHN NOMELLINI: -- those are my comments . 

21 Thank you very much. 

22 CHAIR FELICIA MARCUS: Well, we'll be talking more. 

23 John Herrick? South Delta Water Agency followed 

24 by -- sorry -- Deirdre Des Jardins from the California Water 

25 Research. 
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1 JOHN HERRICK: You said that like you don't know me. 

2 CHAIR FELICIA MARCUS: Well, I ' m trying to be a 

3 little more formal. (Inaudible.) 

4 JOHN HERRICK: Thank you, Madam Chair, Board 

5 Members. John Herrick for the South Delta Water Agency. 

6 Again, we appreciate everybody ' s efforts. There ' s a 

7 lot going on, very difficult decisions coming. Hopefully, 

8 we can all get through this. My comments are similar to 

9 what I've said before, and that is I really would like to 

10 stress and encourage the Board to -- to take a different 

11 route for the long-term. The short-term is too late, but we 

·12 need to have hearings on this stuff. 

13 The urgency statutes -- or urgency requirements in 

14 Section -- what is it -- 1425, 35, 25, you know, they ' re 

15 clearly for an emergency event, and they really don't fit 

16 here. And I think just a cursory look at the criteria there 

17 shows that this is not the appropriate situation for them to 

18 be employed. 

19 In order to get an urgency permit change, you have 

20 to show that it does not adversely affect any legal user of 

21 water. Well, if the changes are relaxation of water quality 

22 standards to protect legal users, then it ' s, by definition, 

23 an injury to them. 

24 Now, people may disagree to the extent of that, and 

25 I guess you could couch it in, "Well, it must be an 
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1 insignificant one so we must not do it, " but it ' s clearly--

2 it ' s clearly an injury to legal users. 

3 Similarly, it says, "Shall not unreasonably affect 

4 fish and wildlife. " Well, obviously, that ' s in a situation 

5 where something happens, you can do some 

6 previously-unauthorized action as long as you don ' t really 

7 affect the fisheries or the environment. Well, that's the 

8 opposite we're doing here. We're fundamentally altering the 

9 minimum flows for the fisheries. 

10 And then the last criteria, which I ' ve harped on for 

11 five years now, and apparently I can ' t read or something. 

12 But the last one says, you know, you can get an urgency 

13 change if you've shown diligence in trying to get the change 

14 under the normal procedure rather than the emergency one 

15 because of the emergency one -- because of all the criteria 

16 and the lack of public participation. 

17 So I think any honest evaluation of the statute is 

18 that this is not the method by which we would have four 

19 years of Delta and upstream operations determined. And, you 

20 know, it ' s not my job to, you know, personally attack the 

21 Bureau and DWR. Sometimes it is, but -- you know, we rely 

22 on their presentations at these -- at these meetings, and, 

23 you know, everybody couches things to their best interests 

24 to some degree, and we just don't get to challenge what 

25 they're presenting. We don ' t even see it until the day of 
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1 the hearing. 

2 But there's all sorts of information that none of us 

3 have, especially you, dealing with all these things, like 

4 cold water supply and previous storage and what ' s going on 

5 here. Those things really need to be aired out with idiot 

6 attorneys like me being able to cross-examine so we can 

7 actually see. You know, there are hundreds of questions 

8 raised by this morning's presentations, but we ' ll never get 

9 to those, literally. 

10 So I do encourage the Board to undertake, you know, 

11 the decision, and I don't know who would fight you on this 

12 but there are probably be a lot of people, but you really 

13 need to say this right now, "Okay, starting October 1, we're 

14 going to have ten days of hearings for future drought 

15 operations. " It may be too late. I mean, if it doesn ' t 

16 rain again for another year or two, it may be too late and 

17 there ' s nothing to do. But we can't operate on this urgency 

18 basis where it's presentations by the people who control the 

19 system, and it's really kind of take it or leave it. 

20 You know, "Oh, this is all we can do, you know, and 

21 we don ' t get to see what the truth is, " so I encourage you 

22 to do that. The good news, I think, will be covered by 

23 Ms. Spaletta when she gives you an update on her -- on the 

24 25 percent program that she and others have spent a lot of 

25 time on. 
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1 So, anyway, thank you very much for 

2 CHAIR FELICIA MARCUS: (Inaudible. ) 

3 sorry. Followed by Steve Arakawa from Met. 

4 DEIRDRE DES JARDINS: I wanted to congratulate the 

5 Board because I think this year you are light years beyond 

6 last year in terms of your amount of information about 

7 what's really going on in the Sacramento Valley. 

8 CHAIR FELICIA MARCUS: It may not be saying a lot, 

9 but it is a lot. 

10 DEIRDRE DES JARDINS: Yeah, no. It ' s very 

11 significant, a~d there ' s this major conflict in the Bureau 

12 said these guys get 75 percent of the water that they 

13 normally would contract it for even if Shasta is a dead 

14 pool. The Bureau is doing their best to meet the contracts, 

15 but they ' re also trying to maintain cold water pool for 

16 salmon. So that's much more in the light right now, and 

17 it ' s -- and our whole state is better for it. 

18 But I have a more fundamental comment, and I really 

19 thought today, what would I want to talk about? What is the 

20 biggest gap? The biggest gap is DWR is doing helping to 

21 do the curtailment analysis, and the projects aren't looking 

22 at the fact that they, themselves, are curtailed. 
~ 

23 The Coordinated Operating Agreement, the projects 

24 committed in 1986 to always meet all in-basin uses, 

25 including Delta outpost. And, for that reason, the Board 

__ , ___ _j 
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1 has always given them wide latitude in operations. 

2 I don't delve into the COA accounting. The Bureau 

3 publishes monthly reports of the COA accounting and the 

4 Delta. output complications, but the COA accounting only 

5 tracks releases of stored water. It aggregates all in-basin 

6 uses, and it only loosely tracks the source of water for 

7 Delta exports. It's never intended for conditions of 

8 curtailment of the CVP and the State Water Project ' s permits 

9 to divert unstored water. 

10 And I really have questioned whether I should bring 

11 this up, but reservoir operations people work so hard, but 

12 curtailment literally construed requires full bypass blows 

13 from all the rundowns, which is not planned for Folsom or 

14 New Melones. 

15 And if you're really going to curtail downstream 

16 water rights holders, the projects may be needing to provide 

17 substitute flow for these water rights holders while USBR 

18 has devoted a lot of attention to meeting their contracts, 

19 senior downstream water rights holders, which is those from 

20 Mr. Nomellini and Mr. Herrick may have a stronger claim to 

21 these substitute~ flows than curtailed USBR contractors who 

22 may have post-1914 appropriative rights. 

23 The water balance reports that Mr. Howard 

24 recommended are a really good start, but the information 

25 needs to be pulled together in a more complete report, the 
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1 tracks stored, and then stored releases and depletions. 

2 Diversions by curtailed contractors under the Bureau's 

3 permit or State water Project contracts, they have to be 

4 reported. It should be stored water only, and it needs to 

5 be excessed to other in-basin needs. This affects the 

6 Sacramento and Feather River settlement contractors, the 

7 exchange contractors, and also the City of Sacramento's 

8 permits on the American River. 

9 And I know you guys have done a lot of work, but the 

10 Bureau needs to look at this. Finally, the source of water 

11 for exports needs to be tracked. 

12 The Water Board has said repeatedly exports are 

13 junior to meeting in-basin needs. During curtailment for 

14 each project, diversions can be no more than upstream 

15 releases less contributions to require outflow. 

16 And I know this, according to the Bureau's smart 

17 operations forecast, the State Water Project is planning to 

18 export more than the Feather River releases from October 

19 through J'anuary. I don't know when your curtailment project 

20 is, but that's what's planned. 

21 Transfers. The Board is doing way better. They ' ve 

22 noticed this year that some of the proposed transfers are 

23 from settlement contractors who are curtailed. Those aren't 

24 approved. But I notice there's a long-term transfer, the 

25 Yuba River transfer -- there was a really big one last year. 
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1 And I looked closely, and your database seems to say 1 

2 that all of the Yuba County Water Agency contractors are 

3 post-1914, so the only thing they could transfer is stored 

4 water. And there may have been a little more than that 

5 transferred last year. So less this year, I think there ' s a 

6 lot less, but it ' s something to look at. 

7 Similarly, south of Delta, Feinstein passed some 

8 language which ended the CVPA requirement that transferred 

9 speed of water that will actually be delivered and 

10 consumptively used for south of Delta transfers. 

11 So, obviously, this could cause a lot of problems, 

12 and I just noticed there's a big transfer that was just 

13 proposed, and I apologize because I missed seeing the 

14 notice. But it ' s saying that Arvin-Edison may transfer up 

15 to 150,000 acre feet of its CVP supplies to Metropolitan 

16 Water District this year. And I'm, like, what supply? The 

17 Bureau hasn't allocated anything. Is that from next year? 

18 Are they going to get any water? 

19 You know, so I think, you know, you don ' t want 

20 Arvin-Edison transferring CVP water to Met until 

21 Arvin-Edison has an allocation. So it ' s those kinds of 

22 things, I think, need a little more scrutiny, and I ' ll send 

23 this in writing to the Board as well. 

24 CHAIR FELICIA MARCUS: Thank you. 

25 Mr, Arakawa followed by Terry Erlewine~ 
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1 TERRY ERLEWINE: Chair Marcus, would it be okay if 

2 we reversed the order? 

3 CHAIR FELICIA MARCUS: Yeah, sure$ 

4 TERRY ERLEWINE: Thank you. Terry Erlewine on 

5 behalf of the State Water Contractors, and I ' ll be followed 

6 by Steve Arakawa from Metropolitan. 

7 I wanted to talk about a couple issues, 

8 curtailments, and then also talk about water conservation 

9 briefly. 

10 Before I started to talk about that, though, I 

11 wanted to talk about what's happening in terms of 

12 operations. And what I ' ve been looking at is what ' s 

13 happening so far in May. And if you just look at the 

14 Bureau's operations reports, which were just talked about, 

15 the Coordinator Operations Agreement accounting, the Delta 

16 outflow accounting, there's been roughly 300,000-acre feet 

17 of water that's been taken out of the project's storage, you 

18 know, in the last since the beginning of May. So 

19 300,000 acre feet of water has been taken from Oroville or 

20 Shasta and Folsom, released. Of that, less than 30,000 acre 

21 feet has been exported, so less than ten percent of that 

22 stored water has gone to the export projects. 

23 Roughly 200,000 or so, a little bit more, has gone 

24 to outflow, so roughly 60 percent of the stored water 

25 releases has gone to outflow. So if we look at the whole 
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1 pie, we've got ten percent that's going to exports, 

2 60 percent that's going to outflow, and the remainder is 

3 CHAIR FELICIA MARCUS: Meaning, salinity control, 

4 right? Primarily, salinity control? 

5 TERRY ERLEWINE: That's -- yeah. That could be 

6 yeah. Although we ' ve been hearing a lot of people talk 

7 about one person's salinity control is another person ' s 

8 fishery protection, so ... 

9 CHAIR FELICIA MARCUS: For drinking water. 

10 TERRY ERLEWINE: Yeah. Yep. 

11 CHAIR FELICIA MARCUS: We were already talking about 

12 putting shading into the pie chart. 

13 TERRY ERLEWINE: Yep. The point I was trying to 

14 make was just that there ' s 30 percent of that stored water 

15 release that ' s not accounted for, and that's naturally what 

16 our focus is on is that where is that going, and our concern 

17 is that there are people that are -- have legitimately 

18 superior water rights that are taking some of that water. 

19 There are other parties that have not had their 

20 water rights defined that are also very well likely taking 

21 our water, and that's why we support the actions the State 

22 Board has been taking in terms of curtailments because we 

23 think that's really the way -- that's the process that the 

24 Board needs to go through to make sure that people are 

25 taking the water that's legitimately their's and not taking 
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1 the water that ' s being released for outflow needs and other 

2 purposes. 

3 We appreciate the Board ' s responsiveness to the 

4 Bureau and the Department on asking for more information 

5 from water rights holders. We also think it ' s positive that 

6 we're getting good results, at least in some cases in 

7 responses to the water rights information. 

8 We've been pretty interested in the process the 

9 Delta Water Master has initiated to modify and improve the 

10 water right or water use information. 

11 That, so far, focused on consumptive use, which is 

12 part of the puzzle that some of the other pieces of the 

13 puzzle are direct measurements of surface diversions, direct 

14 measurements of discharges back to the river, and all all 

15 three of those ultimately are things that we believe are 

16 going to be necessary for the State Board to have in their 

17 hands to manage the water rights system. There's also a lot 

18 of that information is needed for the projects to be able to 

19 operate effectively. 

20 So we support those activities, we support what the 

21 Delta Water Master is doing, we think that there's 

22 there ' s actions that need to be taken beyortd that. 

23 We've actually had some informal contacts with other 

24 parties, and I think, you know, we're --we're optimistic 

25 

1 

that there may be an approach there that all of us could 

~ 
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1 agree that it's something that collectively meets the needs 

2 of the Board and meets the needs of the operators and is 

3 satisfactory to most parties. So we ~ re hoping to continue 

4 those discussions. 

5 I just briefly wanted to mention that many of our 

6 some of our members are ag water ag contractors, ag 

7 agencies, and they are implementing major water management 

8 measures. They are responding to the shortages in water 

9 supply. Kern County Water Agency has got some of the most 

10 efficient water use in the state with a lot of drip and 

11 micro irrigation. 

12 We've got other water agencies, Tulare Lake Basin 

13 Water Storage District where they've had 50 percent 

14 fallowing in the last two years, 100,000 acres for both 

15 years, as a result of the water supply shortages. 

16 And, with that, I ' d like to turn it over to Steve. 

17 MR. ARAKAWA: Thank you. My name is Steve Arakawa, 

18 and I'm here representing also the state water contractors, 

19 but I'm also a staff person for the Metropolitan Water 

20 District of Southern California. 

21 I wanted to first thank the Board and all of the 

22 time that you're putting in to deal with the situation that 

23 we ' re faced with. It clearly is a set of terrible choices, 

24 as you said earlier today, 

25 I testimony back in 1976/'77 

and I remember reading the 

drought about what they were 
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1 confronted with, and the world is so much more complex now. 

2 We -- we want to commend you for the early actions 

3 that you've taken with regard to curtailments and 

4 understanding how things are developing in the system so 

5 that you're able to make decisions in a timely way. 

6 I think that given the unprecedented nature and the 

7 very severe drought that we ' re faced with in all parts of 

8 the state, and particularly those that count on the'Delta, 

9 are required and faced with dealing with unprecedented type 

10 of things. 

11 For example, urban areas in the state project 

12 service area have invested in efforts, programs, facilities 

13 for years to try to drought-proof their service area and the 

14 management of water in their area. But given the severe 

15 situation of the drought, we ' re all being called on to take 

16 severe to take significant actions. 

17 Those actions include meeting the emergency 

18 regulations that the state has put forward. Also, in 

19 support of that, implementing supply allocation cutbacks 

20 with penalties. 

21 So when you look at the urban areas within the 

22 contractor service area, both in the Bay Area, the Santa 

23 Clara County Water District, and the Zone 7 Agency, those 

24 agencies are implementing their mandatory programs, they're 

25 implementing rebate programs, and other types of messaging 
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1 to get people to cut back. 

2 In Southern California, allocation plans, in 

3 addition to ramping up turf removal programs to try to 

4 reduce the amount of water in the outdoor area as a 

5 long-term trend. We think that it's important as you go 

6 through this decision process to uphold the water rights 

7 priority system particularly in a drought situation. 

8 And, even going forward, I think that's going to be 

9 really key that the State Board has a handle on how to 

10 implement these types of actions. And we encourage you to 

11 take the necessary steps in doing so to protect stored water 

12 by the projects. That stored water mainly being used to 

13 protect the Delta environment this year and making sure that 

14 any water that is released out of those reservoirs, if it's 

15 intended to meet the environmental need, that it ' s doing 

16 that work and not getting 16st in the system. 

17 We know that you're going to be interested in 

18 looking at all kinds of creative solutions, and I think 

19 that ' s appropriate. And I think in doing so, just making 

20 sure that the intended -- the intended outcome is actually 

21 occurring, that the water that's being saved is actually 

22 being put to the use that it 1 S intended. 

23 We want to thank you for holding this workshop, and 

24 thanks very much. 

25 CHAIR FELICIA MARCUS: Alan Lilly. I have a card, 
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1 but I don't see him. Alan Lilly. 

2 Philip Martin -- oh, followed by Jennifer Spaletta. 

3 PHILIP MARTIN: Good evening, Madam Chair, Board. 

4 My comments, I believe, are going to be focused on 

5 what Jennifer is going to talk about, I believe, the 

6 25 percent reduction program or proposed program. 

7 I'm a farmer in the Tracy area, and my concern 

8 regarding this proposed program regards crop insurance, and 

9 it's one of the few tools that farmers have to manage 

10 drought risk. 

11 My question regarding this program is whether or not 

12 this voluntary program is compatible with crop insurance, 

13 and I would ask you to try and work the program so that it 

14 is compatible. By doing this, I believe the Board can 

15 reduce the pain to some of us farmers and increase the 

16 participation in this program. Thank you. 

17 BOARD MEMBER DORENE D'ADAMO: I need to understand 

18 what you mean by that. You have to be able to plant a crop 

19 in order to even apply for crop insurance. 

20 PHILIP MARTIN: No. If I were to prevent planting 

21 because you do not have water, you can file a claim. 

22 CHAIR FELICIA MARCUS: So I thought I understood 

23 what he was saying, but just to say -- you ' re saying this 

24 program, if it evolves into a program 

25 PHILIP MARTIN: Right. 
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1 ~CHAIR FELICIA MARCUS: We should try to do it so 

2 , that folks can claim the 25 percent on their crop insurance? 

3 PHILIP MARTIN: Correct. 

4 CHAIR FELICIA MARCUS: I have a feeling a voluntary 

5 program probably won't, but I ' ll leave that to the folks 

6 trying to figure out how to 

7 PHILIP MARTIN: That's the problem. The fact that 

8 it is worded as voluntary --

9 

10 

CHAIR FELICIA MARCUS: Right. Yeah. 

PHILIP MARTIN: -- would be my I'm sure that my 

11 crop insurance company would did not want to pay me if I 

12 voluntarily complied. 

13 CHAIR FELICIA MARCUS: That would be my guess, 

14 but --

15 BOARD MEMBER DORENE D' ADAMO: What about with 

16 respect to the fallow ground, though? 

17 PHILIP MARTIN: Right. We're planting right now, 

18 and probably in the next ten days we will complete planting. 

19 So any decision the Board makes, I would ask that you make 

20 it quickly because if I'm-- most of the costs with these 

21 crops are incurred upon planting, probably over 50 percent, 

22 and get cut off shortly after planting is ( inaudible). 

23 CHAIR FELICIA MARCUS: Fair point. 

24 PHILIP MARTIN: Thank you. 

25 CHAIR FELICIA MARCUS: We do recognize that. Thank 
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ss. 

4 County of Sacramento 

5 

6 I certify that the statements in the foregoing 

7 hearing were transcribed in the within-entitled cause by 

8 audio; that said hearing was taken at the time and place 

9 therein named; that the testimony of said witnesses was 

10 reported by me, a duly Certified Shorthand Reporter of the 

11 State of California authorized to administer oaths and 

12 affirmations; and said testimony was thereafter transcribed 

13 into typewritinge 

14 I further certify that I am not of counsel or 

15 attorney for either or any of the parties to said hearing, 

16 nor in any way interested in the outcome of the cause named 

17 in said hearing. 

18 IN WITNESS WHEREOF, I have hereunto set my hand this 
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1 PORTION OF TRANSCRIPT OF PROCEEDINGS 

2 (File 11 - all ) 

3 --oOo--

4 CHAIR FELICIA MARCUS: Jennifer Spaletta followed by 

5 ~eanne Zolezzi. 

6 JENNIFER SPALETTA: Thank you. First of all, I want 

7 to thank staff and the Board Members for working very hard 

8 this year to try and-get additional information, better 

9 information than we had last year and for encouraging the 

10 regulative water community to do its part through voluntary 

11 agreements, and I think we ' ve made a lot of progress this 

12 year. I know I've had some very good conversations, not 

13 just with people in this room, but with other people 

14 associated with the export projects and the contractors that 

15 we hadn't had before, and I think they've been really, 

16 really good at moving the ball forward on a lot of difficult 

17 factual and legal issues that we can narrow and, I think we 

18 can all agree, need to be resolved. 

19 Unfortunately, the more we talk and the more we 

20 learn and even through the process of gathering better data 

21 about water availability, I think the more we realize that 

22 when you get down to the nitty-gritty at any individual 

23 point of diversion, the risk of being wrong with broad brush 

24 analysis is very, very high. 

25 And that's why, regardless of these big legal 
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1 issues, that we know we need to resolve. We also know they 

2 won't be resolved this week, and they probably won't be 

3 resolved this summer. 

4 And that's why many of us in the Delta who have 

5 clients who are sitting here biting their nails wondering if 

6 they're going to plant something and cultivate it for three 

7 months only to receive a curtailment order have said, ~~ can 

8 we offer something voluntarily that saves water, helps us 

9 all get through the summer collectively,~~ moves the ball 

10 forward without waving our rights on these bigger legal 

11 issues. And that is what we've proposed at this 25 percent 

12 voluntary program. 

13 And we've worked with Michael George, obviously, and 

14 Tom Howard to put kind of the meat on what the program would 

15 look like. But, essentially, it would be farmers who say, 

16 11 0kay. I'm still at a point in my cropping planning for the 

17 summer where I can make adjustments. I can either do some 

18 water conservation here, I can choose a different crop or I 

19 can plow a certain land and achieve a 25 percent reduction. 

20 We'll keep track of it, we'll document it, we'll make sure 

21 that it can be verified. We may actually learn something 

22 about the way the Delta works for those that participate in 

23 the program. 

24 You, in exchange, will get four months of 25 percent 

25 reduction, which is a lot of water, if we're talking about 
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1 the system. 

2 And they, in exchange, of course, receive some 

3 regulatory certainty that they can irrigate their other 

4 acreage, as they have been, and get through the summer from 

5 a business perspective. So it ' s really a practical 

6 solution. 

7 It ' s a voluntary program, obviously, we hope get a 

8 lot of growers to sign up, but it ' s a practical solution. 

9 It's an on-the-ground practical solution to get people 

10 through the summer, achieve water savings, which is 

11 important to the system, and save this dialogue and these 

12 important legal issues to be resolved, but to a time where 

13 they can be resolved properly. 

14 CHAIR FELICIA MARCUS: It ' s -- it ' s interesting. 

15 And again, not an opinion yet, but interesting to 

16 contemplate. We are in this funny -- funny is not the right 

17 word. We are in this challenging-- I think the word 

18 "unprecedented " has been used a lot, and recently a 

19 situation both hydrologically but also in terms of actually 

20 exercising the water right system to an extent it has not 

21 been exercised before. And so the challenge is on all sorts 

22 of fronts. So it ' s interesting to think interestingly about 

23 it and look at other options. 

24 But I have a specific question that's sort of 

25 prompted by Mr. Nomellini's point. Which is one of the 
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1 things, at least for me, that I'd like to see is that we do 

2 resolve some of these issues that have been hanging around. 

3 Because my perspective, just dancing in and out of it over 

4 the decades, is that there ' s a-- there are very 

5 strongly-held views about the law or -- and other things, 

6 even the hydrology, about the law, let alone what ' s right 

7 and wrong. And those same arguments have gone for decades 

8 without helping us resolve anything. 

9 And it strikes me that there's a moment where when I 

10 left, people seemed very comfortable in their rhetorical 

11 certainty and they take their chances on what might happen 

12 out in the world, and that seemed to be in a place of 

13 comfort. What I ' m seeing in this crisis is people saying, 

14 "Let ' s resolve some of these things finally and move on. " 

15 But I guess I'd like us to resolve them in a way. 

16 One thing I'd be concerned about is buying time and then 

17 punting. So in your conversation--

18 JENNIFER SPALETTA: We don't want to do that, no. 

19 CHAIR FELICIA MARCUS: -- there has been a strategy 

20 for how to lay out-- maybe there ' s ten, maybe there's 

21 twenty, maybe there's seven key issues that need to be 

22 resolved. And I'm hoping-- I'm hoping certainly with the 

23 assistance of our Delta Water Master and his acumen and 

24 energy on this, to be able to tee up those issues for 

25 discussion in the nearer future rather than the later 
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1 future. 

2 Is that a part of your conversation? 

3 JENNIFER SPALETTA: I would like to meet today, 

4 frankly. I wish that we I wish that there ' s evidentiary 

5 hearing and that I could have asked questions of the people 

6 who put the charts up on your screen today. 

7 I mean, frankly, we have to get to the bottom of it 

8 because there's a lot of people who put up information, but 

9 we've never had the opportunity to ask each other the hard 

10 questions about those graphs and really get down to the 

11 nitty-gritty of the spreadsheet. 

12 I mean, I heard what Terry said about missing 

13 35 percent of the stored water, and we need to get to the 

14 bottom of that. The projects have to be able to operate and 

15 account for their stored water. And if they can't account 

16 for it now, there's a problem, we need to understand it. 

17 So the way I view this voluntary program and any 

18 voluntary program that you would enter into to get through 

19 this year is it is just that. It is an emergency agreement 

20 to get operations through this year that operates on a 

21 parallel track with resolving these tough issues. And they 

22 really are two different things. One is operations, making 

23 a difference on the ground to get us through the year. And 

24 then the second is rolling up our sleeves and digging in on 

25 the tough legal and factual issues. We should be doing 
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1 both; we should be doing both at the same time. 

2 The reason that we like these practical voluntary 

3 programs is there are literally hundreds of individual 

4 farmers who are having a very hard time this year making 

5 basic decisions, and I have a fear that if you roll out a 

6 curtailment in the middle of the summer, that the compliance 

7 with that curtailment will be sparse. And, frankly, that ' s 

8 not good for the system. It's not good for their mental 

9 health, it's not good for the economy of the area, and it 

10 doesn't achieve your goal. It may help us resolve the legal 

11 issues, but it doesn ' t actually do what we need to do, which 

12 is save water and make the system work better. 

13 So I think what we ' re offering with this program is 

14 an opportunity to do both, to actually do some water savings 

15 and allow these people to operate in a way that makes some 

16 business sense. And, at the same time, let's dig in on 

17 these legal and factual issues and get to the bottom of them 

18 one way or the other. 

19 CHAIR FELICIA MARCUS: Thank you. 

20 JENNIFER SPALETTA: Thank you. 

21 CHAIR FELICIA MARCUS: Question, Tam? 

22 BOARD MEMBER TAM M. DODUC: Actually, I do have a 

23 few questions. Actually, the proposal is very intriguing. 

24 So just a couple of questions just to clarify in my mind. 

25 I'm sure I will get the details later on, but as far as what 
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1 you are thinking. 

2 A voluntary 25 percent in, I guess I understand it, 

3 either reduction in diversion or 25 percent fallowing of 

4 land that would normally be put into production in the 

5 critical three months. 

6 So with respect to the first one, a 25 percent 

7 reduction in diversion, are you thinking that will be 

8 25 percent less -- I think you're talking about a 2013 

9 baseline, so that would be reduction from actual diversion 

10 or reduction from the water rights of diversion? 

11 JENNIFER SPALETTA: Well, I don't think there will 

12 be an impact on water rights with just one year ' s activity, 

13 but there will be an impact on how much water is actually 

14 taken out of the river, I guess. 

15 BOARD MEMBER TAM M. DODUC: No, no, no. I meant, 

16 were you doing the calculation of the 25 percent 

17 CHAIR FELICIA MARCUS: 25 percent of what? 

18 JENNIFER SPALETTA: Of the riparian rights. 

19 THOMAS HOWARD: Perhaps I can answer because we ' re 

20 the ones that are actually writing it up, and I had 

21 discussions with staff about that issue. And it seemed to 

22 me that what we do is this year in the information order, we 

23 asked the 90 percent largest diverters to tell us what they 

24 intended to use this year. 

25 And so we have, for a large fraction of the 
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1 diverters in the Central Valley, an estimate that they 

2 provided us saying, "Here ' s what we intend to use. " 

3 We also have some of the data of 2013 use, and we 

4 will certainly have more as these statements roll in over 

5 the year. So we'll ask the parties, "If you want the 

6 25 percent reduction, you should have two numbers available 

7 to you. You should have what you already told us you were 

8 going to do last year -- that you were going to do this year 

9 as you were projecting this year's diversions, and you have 

10 what you did in 2013, take the lower of those two and take 

11 off 25 percent. " That's what the form said. 

12 JENNIFER SPALETTA: And that would be a major 

13 problem if that ' s what the form said because the projected 

14 numbers for this year, in many cases, already accounted for 

15 conservation measures that were being implemented by the 

16 farmers. So that, of course, would be very unfair. 

17 But if we ' re talking about a 2013 baseline --

18 CHAIR FELICIA MARCUS: Uh-huh. That ' s what I 

19 assume. 

20 JENNIFER SPALETTA: It's a very basic concept. If 

21 you had a 100-acre field that was irrigated in alfalfa and 

22 they put on five acre feet of water during the summer month 

23 period, and since that time they have invested in drip 

24 irrigation and they are planting a·shorter crop, maybe 

25 cucumbers for 60 days on drip, there's going to be obviously 
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1 a substantial difference in the amount of water that's 

2 diverted and used on that property, probably more than 

3 25 percent savings on that particular property. 

4 So we would have to compare apples to apples with 

5 what was -- how they computed their diversions in use in 

6 2013 with how they compute their diversions in use in 2015. 

7 If there ' s measurement devices in place, that ' s relatively 

8 easy, otherwise we have to use the same methology, you know, 

9 to make it an apples-to-apples comparison. 

10 CHAIR FELICIA MARCUS: You would have to have some 

11 kind of real number to base it on? 

12 

13 

14 

JENNIFER SPALETTA: Correct. 

BOARD MEMBER TAM M. DODUC: And 

CHAIR FELICIA MARCUS: And I want to talk about 

15 that. Taking the lower -- that doesn't seem right to me. 

16 I'm sorry, Tom. It doesn't seem fair. I'm not saying that 

17 it's 2013 / 2014 --but it doesn ' t -- I ' m not getting it, 

18 so ... 

19 JENNIFER SPALETTA: Yeah. That was the first I'd 

20 heard of that. We previously had talked about doing a 

21 baseline of 2013 or 2014, certainly not using the 

22 projections from 2015 as a baseline, because many of those 

23 projections, of course, did include plans, you know, for 

24 fallowing or reductions in use already. 

25 BOARD MEMBER DORENE D'ADAMO: Yeah. I would think 
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1 just stick with it. I really appreciate your energy and --

2 

3 

4 

5 

6 

7 

8 

9 

all of you that are working on this, so stick with it and 

hopefully something can be worked out. 

I have a question for staff. So Slide 25. 

BOARD MEMBER TAM M. DODUC: Actually, if I could 

finish my question --

BOARD MEMBER DORENE D' ADAMO: 

BOARD MEMBER TAM M. DODUC: 

the topic. 

Oh, sorry. 

-- before you move off 

10 

11 

So I think it probably can be said -- can be said --

understood without saying, but just so I have it perfectly 

12 cleared. 

13 So the water savings through fallowing or reduced 

14 diversions would be water then that would not be available 

15 for transfer or other uses? 

16 JENNIFER SPALETTA: The water will basically remain 

17 in the stream, okay? 

18 BOARD MEMBER TAM M. DODUC: Okay. 

19 JENNIFER SPALETTA: Now, I will tell you --

20 CHAIR FELICIA MARCUS: It's got to be real water or 

21 it doesn't make sense. 

22 JENNIFER SPALETTA: It has to be real water, 

23 absolutely. And I wouldn't propose this program, and I know 

24 that my landowners wouldn't propose it unless it was real 

25 water. It just doesn't make sense. 
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1 The other thing --

2 BOARD MEMBER TAM M. DODUC: And I guess -- oh, go 

3 ahead. 

4 JENNIFER SPALETTA: So I was going to say, though, 

5 but this type of program is going to teach us a lot about 

6 the effect of taking these activities in the Delta, which I 

7 think could actually be a springboard for other programs 

8 that maybe could lead to ideas about how to change stream 

9 flow or how to effectuate transfers, you know, using the 

10 Delta. And so it ' s an opportunity to learn for the future 

11 as well. 

12 BOARD MEMBER TAM M. DODUC: And my last question is, 

13 to help me understand this in context, and so will you just 

14 say your growers, how many are we talking about, how much 

15 water are we talking about potentially? 

16 JENNIFER SPALETTA: Yep. So --

17 BOARD MEMBER TAM M. DODUC: Do you have a rough 

18 estimate? 

19 JENNIFER SPALETTA: So I have absolutely no idea. I 

20 will tell, you know, I personally, on a weekly basis, talk 

21 to growers who farm about 40,000 acres in the Delta, and 

22 they're all very interested in the program. There are other 

23 people who have expressed a strong interest who represent 

24 probably a like amount of acres. 

25 Between the south and central Delta, there are about 
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1 $300,000 acres. Do I think that all of them will sign up 

2 for this program? Probably not. It ' s just, frankly, too 

3 late to do that kind of outreach and accomplish that result. 

4 But I do think that we ' ll get a critical number to 

5 sign up, and that's real -- that ' s real water. That's a lot 

6 of water, you know. Even if we had 10 or 10,000 acres sign 

7 up, it ' s still real water. 

8 So I think that the program will achieve water 

9 savings if we get it moving so we can get people signed up. 

10 It's really a matter, though, of days here and getting it 

11 moving, because farmers are still making some planting 

12 decisions for the summer and they need to be able to figure 

13 out what they ' re doing so that we can achieve some savings. 

14 Thank you all very much. 

15 BOARD MEMBER DORENE D'ADAMO: Well, hang on just one 

16 second. Because the point that I was going to make is just 

17 the ability to glean additional information as a result of 

18 this, the whole issue of consumptive use in the Delta and 

19 that sort of thing. 

20 And looking at what staff had suggested on Slide 25 

21 as far as going forward with curtailment inspections, at the 

22 top of the list is Nonresponsive to Curtailment 

23 Certification Form. 

24 So assuming that the growers that would be 

25 participating in this would have some sort of certification 
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1 form on file, not that they would be ignored, but the focus 

2 would really be in other areas allowing -- allowing its 

3 staff to move forward perhaps in some of these issues that 

4 we're trying to get to the bottom of. So it ' s just a way to 

5 narrow down the focus. 

6 KATHERINE MROWKA: As I understand, the focus would 

7 shift to obtaining the information that the fallowing had 

8 occurred, that the reductions had occurred, so that there 

9 would be a shift in focus. 

10 BOARD MEMBER DORENE D' ADAMO: The monitoring. 

11 JENNIFER SPALETTA: All right. Thank you. 

12 THOMAS HOWARD: Chair Marcus, just for 

13 clarification. I've been telling staff that we have to make 

14 a decision on this and get it out by Friday because it ' s 

15 supposed to start on June 1st. And, you know, every day 

16 that we wait, as the previous speaker had indicated, you 

17 know, people are making their decisions. And so this isn ' t 

18 something that I think is going to age well, and we need to 

19 make a decision and --

20 CHAIR FELICIA MARCUS: Right. And then you -- so 

21 you need to put in front of us individually, since it won ' t 

22 be tonight, what the -- what the parameters are and let us 

23 give you feedback. 

24 THOMAS HOWARD: Sure. Of course --

25 CHAIR FELICIA MARCUS: Between now and then. 
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1 THOMAS HOWARD: I ' ve sent you a couple of things 

2 already, but --

3 CHAIR FELICIA MARCUS: I mean, we ' ve had a general 

4 conversation, but we got into a set of details that we need 

5 to understand if you want our feedback, otherwise someone --

6 someone is going to challenge it. 

7 THOMAS HOWARD: Sure. 

8 CHAIR FELICIA MARCUS: And then it will come back, 

9 so I just -- I think the onus is on you all collectively to 

10 lay it out, give us the details, pros and cons where the 

11 warts are, et cetera. 

12 I mean, in general concept I ' ll say I'm intrigued by 

13 it given that we're not going to resolve everything. But I 

14 do want to hear what the blow back will be or the cons. And 

15 we ' ve had a general conversation, but we -- the devil is in 

16 the details, so -- you know, I'll look forward to seeing it. 

17 BOARD MEMBER STEVEN MOORE: That's fine. Yeah. I 

18 don ' t -- I don ' t mind discussing it a little bit, my 

19 impr·essions of it are, you know, there's a choice we need to 

20 make about the baseline and maybe one of the -- you know, in 

21 thinking out loud -- if we wanted to really accomplish real 

22 water savings in this context, you know, it's tempting to 

23 use 2013 because we've used that for our urban water 

24 conservation targets and -- but I realize, you know, in 

25 terms of realizing real water savings in an emergency 
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1 situation, what is an appropriate baseline, you know, how do 

2 we -- you know, will we make a measurable difference 

3 comparing to what was predicted a few months back and 

4 reported or comparing to 2014, you know, these are the 

5 questions in terms of what ' s going to get us an outcome in 

6 terms of, you know, helping fish and wildlife, making more 

7 water available to senior water right holders and those 

8 questions. 

9 So, you know, I'm at a point where, you know, I 

10 really realize the time sensitive nature of this, and I 'm 

11 willing to, you know, take on some risk in setting up kind 

12 of a system to encourage this voluntary approach. You know, 

13 in terms of when I say that, I mean, knowing that I don ' t 

14 have all the answers to those questions, but there ' s a 

15 timeliness to this. 

16 So I think, on the one hand, 2013, there's 

17 compelling reasons to use that for consistency in a 

18 state-wide story about conservation relative to a couple 

19 years back. And then, you know, then I ask staff, you know, 

20 is that giving too much credit for things that have happened 

21 already, and it won't make a significant difference this 

22 year in terms of making critical acre feet of water 

23 available. 

24 BOARD MEMBER DORENE D'ADAMO: Well, isn't -- isn't 

25 part of it based on calculations of the supply and demand 
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1 curves that John O' Hagan is working on? I mean, whether 

2 it's 25 percent or whatever the number is, the idea is to 

3 get roughly equivalent savings as what would have occurred 

4 with a correlative reduction for riparians. 

5 THOMAS HOWARD: That is information that is used to 

6 inform the question of whether it is reasonable to offer a 

7 25 percent reduction, but it ' s not necessarily the sole 

8 determining factor. I can't guarantee -- because, for 

9 example, if we did a reduction, and it could very possibly 

10 be we'd send out curtailment notices in August or even the 

11 beginning of September --

12 BOARD MEMBER DORENE D' ADAMO: Uh-huh. 

13 THOMAS HOWARD: -- for riparians, and it might be a 

14 much larger reduction. And so, you know, you ' re looking at, 

15 well, you have four months now of a reduction as opposed to, 

16 you know, maybe the two months you'd have if you sent out a 

17 riparian notice. 

18 And so if you ' re somewhere in the area of 25 to 

19 50 percent of the supply / demand curves, then, you know, it 

20 seems as though this is a reasonable thing to offer for the 

21 purpose of ensuring that we, you know, we provide assurances 

22 to people and the assurance that we actually see some real 

23 water. 

24 BOARD MEMBER DORENE D'ADAMO: And I guess what Ism 

25 saying is you could compare that number to the various 
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1 baselines --

2 THOMAS HOWARD: Of course. 

3 

4 about. 

5 

6 yes. 

BOARD MEMBER DORENE D' ADAMO: -- you ' re talking 

THOMAS HOWARD: That's exactly what I was doing, 

7 BOARD MEMBER STEVEN MOORE: Yeah. I, like Board 

8 Member D'Adamo, I think this is a very healthy exercise, but 

9 there's a time sensitivity to it. And I'm comfortable 

10 moving forward not having all the answers, but knowing if 

11 you do a reasonably quick analysis of water savings, that 

12 that it's worthwhile in building the team effort and -- and 

13 then keeping an eye on it. The monitoring will be 

14 important. I'm very favorable to moving forward with 

15 something this week. 

16 CHAIR FELICIA MARCUS: Thank you. Ms. Zolezzi 

17 followed by Jennifer Buckman. 

18 JEANNE ZOLEZZI: Good evening, Board Members. 

19 Jeanne Zolezzi representing Patterson Irrigation District 

20 and Banta-Carbona Irrigation District. And I just want to 

21 mention those are both pre-1914 water right holders on the 

22 San Joaquin River. We have also been talking to the Delta 

23 Water Master and your staff about a potential voluntary 

24 curtailment agreement. We'd very much like to explore that. 

25 We're waiting for numbers because we feel very strongly that 
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1 a voluntary curtailment is much preferred to the chaos and 

2 the litigation that would follow a mandatory curtailment. 

3 And I agree with Ms. Spaletta that we ' d like to have 

4 something voluntary for this year while we still pursue 

5 getting answers to those legal questions that must be 

6 answered for us to continue in this venue. 

7 I just wanted to go through a few of the reasons why 

8 we don ' t believe that pre-'14 curtailments across the board 

9 are appropriate at this time or legal at this time, just 

10 some things for you to think about. 

11 Regarding data, I think everyone has done it that ' s 

12 come up here. We really do want to commend your staff. 

13 They have taken the information we have provided and they 

14 have just made extraordinary efforts in trying to take those 

15 comments into consideration and come up with the best data 

16 they can come up with. It's been a herculean effort, and 

17 they ' ve done a great job. 

18 The problem is in the San Joaquin River System there 

19 are just no answers to some of the anomalies that we're 

20 finding. Even the top experts on the San Joaquin system who 

21 usually have all the answers don ' t have those answers this 

22 

23 

time. 

For example, just looking at the seven-day running 

24 average from last week working with the experts on the San 

25 Joaquin River we went through, we looked at all the gauges, 
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1 we looked at all the reservoir releases, and we looked at 

2 actual diversions from the river that were taking place, 

3 came up with the number that we expected to see at Vernalis. 

4 Well, that wasn ' t the number that showed up. The 

5 number at Vernalis was 200 CFSs higher than that. And 

6 nobody, including the expert on the San Joaquin River, can 

7 explain why that is the case at this point. 

8 So there are things that simply cannot be answered 

9 in the San Joaquin River. And when you enforce a 

10 curtailment against a water right holder, you have the 

11 burden to demonstrate that no water is available. And when 

12 we don ' t have the answers as to what water is there and 

13 where it comes from, we can ' t make those conclusions. 

14 Regarding the right to divert, again, imposing 

15 curtailments based on an assumption that a senior water 

16 right holder is being injured somewhere downstream, it ' s 

17 simply not authorized and not within the State Board's 

18 power, frankly. A junior water right appropriator in 

19 California has the right to continue to divert as long as 

20 there is water at their facility and a senior water right 

21 holder is not being significantly injured. 

22 It's not enough to say-- it's not enough for the 

23 State Water Project contractors to get up here and say, "We 

24 are losing 30 percent of our water, curtail everyone. " It 

25 just doesn ' t work that way. They have some burden of 

KATHRYN DAVIS & ASSOCIATES 916.567.4211 21 



BBID Exh. 323

1 showing where that 30 percent is going. They have no idea. 

2 Frankly, that ' s why we need data, that ' s why we need some 

3 questions answered. 

4 And as Dante mentioned, curtailments are based upon 

5 site specific and time specific determinations, and they 

6 also depend upon specific priority at a specific location. 

7 We simply don't have those facts. We haven't even attempted 

8 to get those facts, and we haven ' t had a factual hearing 

9 we haven't had an evidentiary hearing to glean those. 

10 Just as an example, if you have a senior water right 

11 holder in the Delta who has a certain water right for a CFS 

12 diversion and it ' s for irrigation. They don't divert water 

13 30 days out of the month; they divert water a few days to 

14 irrigate and then a few days later in the month to irrigate. 

15 When they are not irrigating, the junior water right 

16 holder has the opportunity to take that very same water 

17 legally. Your staff ' s information is based on a 30-day use 

18 of that water that's been reported. That ' s not correct. 

19 That ' s not the way junior and senior water rights work. If 

20 it was, it would never work. Even in the wet years we 

21 couldn ' t get that done. It ' s because we have seniors 

22 turning on and off and juniors using that this whole system 

23 we have with the over appropriations that you keep hearing 

24 about, that's how it works. 

25 Another issue. When you ' re talking about my 
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1 client's pre-'14 water right holders in the San Joaquin 

2 River being curtailed to protect more senior "pre-1914 water 

3 right users in the Delta," you have a real difficulty, 

4 because those pre- ' 14 water right users in the Delta are 

5 simply claimants. No one has determined whether or not they 

6 have valid pre- ' 14 water rights. They-- they very well 

7 may. No one has determined that. 

8 So to curtail upstream pre- ' 14s in favor of 

9 downstream more senior pre-'14s who have not established 

10 their rights, it ' s simply not equitable, it ' s not legal, 

11 and, of course, it will be challenged. 

12 CHAIR FELICIA MARCUS: So I follow the logics of 

13 that. Basically, it would be an argument that we can ' t do 

14 curtailments because we haven't adjudicated the whole 

15 system? 

16 JEANNE ZOLEZZI: No. You -- you have -- you have no 

17 idea if someone has a valid right. When you ' re dealing with 

18 post ' 14s, you have a--

19 CHAIR FELICIA MARCUS: But you say we could never 

20 curtail seniors because we haven't adjudicated it fully the 

21 way other western states have. Or, in some cases we have --

22 in some cases perhaps we have. 

23 JEANNE ZOLEZZI: If you had determined. 

24 CHAIR FELICIA MARCUS: But I'm trying to understand 

25 how what you're saying doesn't mean we just can ' t do it at 
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1 all ever until we adjudicate the whole system. 

2 JEANNE ZOLEZZI: That would be my legal conclusion. 

3 CHAIR FELICIA MARCUS: I'm 'trying to understand what 

4 you ' re saying, that you have no authority over pre-'14s. 

5 JEANNE ZOLEZZI: And that ' s one of the reasons is 

6 that you don't have a permit that you can look to and say, 

7 "This pre- ' 14 has a right to take this water at this time. " 

8 The courts have very clearly said very recently that 

9 you do have the authority to determine if a pre- ' 14 is 

10 valid. They have said that you have to do that in order to 

11 determine if they ' re legally taking water, but the court 

12 also said, "You can ' t go beyond that. You can ' t regulate 

13 that water right. " 

14 And once you determine a pre-'14 ' s right vis-a-vis 

15 another pre-'14, you ' re regulating. Once you tell that 

16 pre-'14, "Okay, you have a valid right, but you have to stop 

17 taking it because other water right holders need the water, 

18 you're regulating. " And I would ask you to ask the hard 

19 questions of your staff because we know that your legal 

20 counsel is telling you something different, that you do have 

21 that authority. 

22 And, obviously, we will get the answer to that 

23 because, you know, if we have broad brush curtailments, we 

24 will bring that up and have the legal answer. 

25 CHAIR FELICIA MARCUS: Right. I'm assuming that one 
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1 is on the list? 

JEANNE ZOLEZZI: It is. 2 

3 CHAIR FELICIA MARCUS: But I don ' t want to see the 

4 list, frankly. 

5 JEANNE ZOLEZZI: And that ' s how you get to it, 

6 because how can you curtail me as a pre-'14 when I have 

7 data, I have a posted notice from 1911 that shows I have a 

8 valid right to divert, and someone else just says, "Oh, I 

9 have a pre-'14 right" with with no proof and no 

10 determination or fact finding by this Board that that ' s the 

11 case. 

12 BOARD MEMBER DORENE D' ADAMO: So what you ' re saying 

13 is that we don ' t have jurisdiction over pre ' s, and that, in 

14 addition, that we need to wait until we get a complaint? 

15 Someone has to be injured 

16 JEANNE ZOLEZZI: Well, as to pre, absolutely. That 

is the law as well. You could if you could determine 

without a complaint that there's an injury, obviously you 

could perceive that way. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

But again, the courts have been very specific, and 

the California Supreme Court has stated that a threat of 

harm, which is what we are hearing staff telling us, that we 

are curtailing in order to protect, John O'Hagan told us, 

"Well, there ~ s a threat that these senior water right 

holders will be injured because you ' re taking their water. " 
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1 The California Supreme Court has said a threat is 

2 not enough. You have to prove that the senior water right 

3 holder has actually been substantially injured or materially 

4 injured. 

5 So if you ' re just taking water that they weren ' t 

6 going to divert that day, you're legally entitled to it. If 

7 you've inconvenienced them, you're entitled to it. If we 

8 have taken, you know, one acre foot from the projects, 

9 that ' s not a substantial injury, and they cannot show what · 

10 water we ' re taking, if any, that we're not entitled to. So, 

11 yes, our point is that you simply don ' t have the site 

12 specific information that's needed to do this. 

13 And again, as we've said it before, it ' s also the 

14 due process issue. You know, we ' re getting double-speak, 

15 very frankly, from your staff. We receive in the mail 

16 the post-'14s received a letter that said, "You are 

17 immediately to cease diverting, and within seven days you 

18 will file under penalty of perjury a certification that you 

19 have stopped diverting. But it ' s just a notice and it ' s not 

20 enforceable. " 

21 You know, we can't have it both ways. It ' s either a 

22 binding notice to cease diverting or it ' s just a letter 

23 saying, "There might not be enough water for you, you better 

24 consider what you do or we'll come after you. " 

25 What you sent out is a notice. It is an order to 
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1 stop diverting, and you cannot do that without a due process 

2 hearing. You can't do that without an evidentiary hearing. 

3 And that ' s why your staff is not calling it an 

4 order; it's just a notice. Because, as you well know, you 

5 can't have a binding order affecting your property rights 

6 without some kind of due process, without a hearing, right 

7 to be heard evidence, which we've had none of. We simply 

8 have staff, based upon a graph that we haven't been able to 

9 cross-examine or correctly verify saying, "Someone might be 

10 injured in the future. You have to stop diverting. " 

11 It simply doesn ' t work, which is why we are asking, 

12 "Let's see if we can work out something voluntary and still 

13 pursue these legal issues to get them answered," or let ' s 

14 take a different approach and wait until we have complaints 

15 and you can do that sit~ specific determination through a 

16 hearing. And then we'll get our answers and we'll know who 

needs to be curtailed and who doesn't need to be, so - -17 

18 

19 

20 

21 

But we hope -- we hope to get some numbers from your 

staff and, hopefully, we can work out some voluntary 

curtailment so that we don't have the chaos that follows and 

we can come up with some kind of orderly way to get these 

22 questions answered. I know that Mr. George has been working 

23 very hard on that to try to get some of these questions 

24 answered in an orderly way rather than the chaos result. So 

25 I do thank your staff for its efforts. Thank you. 
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1 CHAIR FELICIA MARCUS: Okay. 

2 BOARD MEMBER DORENE D'ADAMO: I just wish my 

3 housekeeper vacuumed that well. 

4 CHAIR FELICIA MARCUS: Some -- can you hear that? 

5 It's like someone is vacuuming in the hallway behind us for 

6 15 minutes. I don ' t know. Sorry. We are listening, it's 

7 just --

8 JENNIFER BUCKMAN: And, for some reason, I ' m always 

9 last at these things. Jennifer Buckman. I'm here on behalf 

10 of the Friant Water Authority. 

11 And I just wanted to clear up -- I want to -- it ' s 

12 late, and I don't want to repeat any of the comments and be 

13 repetitive of comments that have already been made for us by 

14 others, but I did want to clear up the comment in reference 

15 to Arvin-Edison Water Storage District, which is a Friant 

16 Division contractor and a member of the Friant Water 

17 Authority. 

18 They are not transferring 150,000-acre feet of CVP 

19 water this year. The Friant Division contractors, as this 

20 Board is painfully aware, got a zero allocation this year 

21 like we got last year. They don't -- we didn't, as a whole 

22 division, we didn't get 150,000-acre feet of water either 

23 this year or last year or the two years in combination. 

24 So our hydrology this year is even more challenging 

25 than it was last year because the local streams have 
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1 basically very, very little supply to augment. 

2 So the folks in our division that have other sources 

3 of supply are in an even worse situation this year than they 

4 were last year. As a result of that, we put together a 

5 complicated package of exchanges and transfers in order to 

6 develop a water supply for the Friant Division contractors. 

7 And as you all know from some of the prior workshops 

8 and such we ' ve had on the TUCPs, within our service area, we 

9 have thousands of families who are still out of water 10, 

10 12 months later after their wells ran out. It ' s primarily 

11 impacting low-income families, folks who can ' t afford to 

12 drill the well deeper or move. 

13 And in response to the comment earlier that there 
( 

14 are no endangered farmers, well, there are in our area in 

15 Terra Bella and Lindsey and Strathmore and Orange Cove. I 

16 know plenty of endangered farmers. A lot of our guys are 

17 growers that have been on the same land for multiple 

18 generations, and right now their lives and livelihoods are 

19 on the line. We ' ve got 15,000 small family farms. Within 

20 the Friant Division, the average farm size is less than 200 

21 acres. These aren ' t guys that can weather a long multi-year 

22 drought like that. 

23 As I've mentioned to the Board before, within the 

24 Friant Division is a little bit unique in the fact that we 

25 are a conjunctive use system, planned that way under the 
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1 California Water Plan and operated that way, which means 

2 that our M&I contractors, those who have municipal and 

3 industrial needs within the Friant Division are served by a 

4 Class 1 contract, not a specific M&I contract. 

5 So it's critically important for us to develop some 

6 Class 1 supply for those contractors this year because we ' ve 

7 got six cities, including the City of Fresno, that are 

8 Friant contractors and need that water. 

9 A lot of people worked very, very hard to get what 

10 is essentially a replacement of the Class 1 supply we ·would 

11 otherwise get, and it's not just Arvin-Edison, we have other 

12 Friant Division contractors who worked on that. Delano 

13 Earlimart and Kern and Tulare were both involved in the 

14 transactions, as were a number of our neighbors, the 

15 exchange contractors and Westlands Water District was very 

16 helpful to us in making some water and deferring -- taking 

17 some water out of San Luis so that we could avoid a low 

18 point problem and make the water available behind Millerton, 

19 we were able to back it up through a multi-party exchange. 

20 It ' s a really complicated package of transactions 

21 that we've put together, and that ' s why it may be confusing 

22 to folks who just read, "Oh, there's 150,000-acre feet of 

23 water that's going to change hands at some point, but that's 

24 not this year and it's not CVP supply." 

25 We ' re developing a minimal supply for the Friant 
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1 Division contractors. We're getting a total of less than 

2 30,000-acre feet for the entire division. 

3 So I also want to echo the comments that a bunch of 

4 other folks have made about how the State Board staff has 

5 been really helpful this year, and we appreciate that. It ' s 

6 a much more iterative process this year than last, and we're 

7 very thankful for the, you know, discussions we ' ve been able 

8 to have with Kathy and Michael and a bunch of other folks. 

9 CHAIR FELICIA MARCUS: Thank you very much. 

10 (Whereupon, end of transcribed portion. ) 

11 --oOo--

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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5 
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1 

2 

3 

4 

PORTION OF TRANSCRIPT OF PROCEEDINGS 

(File 12 - all ) 

--cOo--

CHAIR FELICIA MARCUS: Thank you. I know folks have 

5 worked very hard to try and actually converse and work these 

6 things through, and it ' s much better -- it doesn ' t take away 

7 from the fact that it ' s a horrible drought and a horrible 

8 situation (inaudible). So figuring what to do is the 

9 challenge. 

10 I ' m trying to figure out what the most useful thing 

11 for us to do right now would be. I found this actually 

12 quite helpful, believe it or not. 

13 What? 

14 (Inaudible. ) 

15 CHAIR FELICIA MARCUS: Oh, Tim? Oh, yeah. I didn't 

16 bring -- your card is over there. 

17 Tim, last word. You ' ll just wrap it all up for us? 

18 (Inaudible.) 

19 CHAIR FELICIA MARCUS: That's fine. 

20 TIM O' LAUGHLIN: Tim O'Laughlin, representing the 

21 San Joaquin Tributaries Authority. I have a question for 

22 staff, and maybe they can answer it. So on the chart that 

23 was put up on the screen, it said "San Joaquin River Basin 

24 Curtailment this Friday. " 

25 Do we know, is that the San Joaquin River Basin from 
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1 Vernalis all the way to Friant, and if -- what's the 

2 geographic boundary of it? And also is there a start date? 

3 Is it 1906 or 1908? What's --what's the game plan? 

4 KATHERINE MROWKA: Yes. Staff has done the analysis 

5 for the individual tributaries, the Stanislaus, Merced, and 

6 Tuolumne, and right now they're combining data for the basin 

7 as a whole to give us a common date at a common location. I 

8 believe it ' s Mossdale Bridge. 

9 TIMOTHY O'LAUGHLIN: So -- but does that -- but will 

10 that include the -- if it's Mossdale Bridge, you ' re going to 

11 curtail on the mainstay on San Joaquin River on Friday too? 

12 

13 

14 

15 

KATHERINE MROWK.A: It's common curtailment. 

TIMOTHY O' LAUGHLIN: All right. Thank you. 

CHAIR FELICIA MARCUS: Say that. again. 

KATHERINE MROWKA: So, basically, it would be a 

16 watershed-based curtailment like all of our others have been 

17 this year. 

18 TIMOTHY O' LAUGHLIN: Well, okay. So it ' s just going 

19 to be the Stanislaus, Tuolumne, and the Merced? 

20 KATHERINE MROWKA: No. We've run all the data for 

21 the individual -- those are the tributaries. 

22 TIMOTHY O' LAUGHLIN: I just need to know is it all 

23 three of them --

24 I ~~~~ ~- KATHERINE MROWKA: Plus, we ' re running right now the 

25 ~r the major -- for, like, the combined whole 
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1 watershed picture, so ... 

2 TIMOTHY O'LAUGHLIN: So is the curtailment going to· 

3 include the mainstem San Joaquin? 

4 KATHERINE MROWKA: At this time. 

5 TIMOTHY O' LAUGHLIN: Perfect. That ' s all I need. 

6 Thanks. I appreciate that. 

7 I just have two real quick points. I am struck by 

8 the irony of this, and actually Terry Erlewine tee'd this up 

9 earlier, and it came in the letter that you received last 

10 year which started these discussions going forward. Which 

11 was the exporters say 35 percent of their water is being 

12 mysteriously disappearing in the system. We think it ' s in 

13 the Delta but we need to find out where it ' s -- where it's 

14 currently. 

15 And you got that letter and then you folks started 

16 your process to go forward and collect information to do 

17 what you do. 

18 So I find it strange that we ' re in this process now, 

19 and the first curtailment that's going to be issued is on 

20 the San Joaquin River above Vernalis. And I ' m wondering why 

21 that is because there ' s no way that anyone on the mainstem 

22 of the San Joaquin River or on the three tribs could ever 

23 take stored water from the projects. 

24 So I'm sitting here, and here's my question to you 

25 folks, because you're the policy people. And when you do 

KATHRYN DAVIS & ASSOCIATES 916.567.4211 5 
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1 policy, in my mind, you have a goal in effect. Or what ' s 

2 the goal? 

3 So I ' ve been asking your staff and people, "What is 

4 the goal?" .And I hear it's to protect senior rights. Well, 

5 that's really not the goal. The goal is, is to protect 

6 stored water being released by the projects into the Delta 

7 so you can back more water up into Shasta and Oroville and 

8 the American River. I have no problem with that. Totally 

9 down with that. 

10 So why is a curtailment being issued on San Joaquin 

11 because we don ' t take their stored water and we can't 

12 possibly take their stored water? And so it ' s kind of 

13 ironic_to us that this is occurring in the fashion that it ' s 

14 going to occur. 

15 The other thing that ' s ironic is, to me, is there ' s 

16 this discussion, and I applaud Ms. Spaletta on moving 

17 forward or trying to get some reduction in Delta water use. 

18 My clients have already been reduced somewhere 

19 between 40 and 90 percent. So if the -- if the goal is that 

20 we've taken these reductions and you get a hall pass on 

21 curtailment and enforcement, then why are we issuing 

22 curtailment notices at all of the San Joaquin River of the 

23 tribs? We've already reduced. We took those we took 

24 those voluntary measures already in February and March. So 

25 how are you going to do that? And one of the oxymoronic 
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1 things 

2 CHAIR FELICIA MARCUS: Wait. What do you mean --

3 

4 

5 

6 

7 

8 

9 

1.0 

what do you mean by that? 

TIMOTHY O'LAUGHLIN: Well, all the districts 

voluntarily reduce their water supply to their growers and 

have pushed water up into storage and are and are taking 

conservation measurements and, therefore, so why is that any 

different --

CHAIR FELICIA MARCUS: But that ' s the stored -­

that ' s the stored water. 

11 TIMOTHY O'LAUGHLIN: But it doesn ' t matter. If 

12 they're taking -7 I mean, think about it this way. If the 

13 statement is -- here ' s the funny thing abou~ this. 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

If the goal is that, based on the curtailment that 

we were going to protect stored water in the Delta, and 

people in the Delta aren ' t taking water without -- without 

right, just because you reduce it 25 percent and they ' re 

taking 7~ percent without right doesn't make it right. 

So my question to you and your staff is, who are 

you -- what is the goal here? Because in the her Kathy ' s 

presentation, it was ironic. 

the San Joaquin River system. 

I mean, there is no water in 

There is nothing. And, like 

she said, you go out and do these inspections and it's dry. 

Like we said last year and we said this year again, people 

upstream of our reservoirs, we're not concerned about them 
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1 diverting. There is no water to divert. 

2 So what-- what are -- I'm asking you. What are you 

3 trying to accomplish here? I mean, I get -- I have no 

4 problem because I ' ve been fighting this battle for 25 years. 

5 I have no problem tee ' ing up legal issues that need to be 

6 resolved in the Delta, okay? I am fully supportive of that. 

7 
1 

There ' s some major -- like, is stored water released to meet 

8 Delta outflow protected? I don't know. I've never seen a 

9 1707 on it, I've never seen a State Board Order on it. If 

10 that water goes into the X2 zone and it ' s abandoned, is it 

11 subject to appropriation? 

12 I mean, there are great questions to ask, okay? But 

13 if you go about it with a curtailment, here's my fear: My 

14 

15 

16 

17 

18 

19 

20 

21 

22 

fear is we're going to be in a legal procedural morass, 

which has nothing to do with the substantive issues. 

Because it's all going to go to whether you have a not1ce , 

whethe~ you have an order, whether you ' ve taken a final 

action, whether it's an administrative action, can we seek a 

stay? Can you seek -- can we have a TRO? Are you going to 

say we have to exhaust our administrative perimeters and 

come back here and file motions for reconsideration? 

I mean, we ' re going to be playing that dance, and 

especially if your staff rolls this out in a sequential 23 

24 

25 

order where we're going to have curtailments for -- I don ' t 

know-- are you going to go all pre-'14 rights all the way _j 
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1 back to, like, 1850, or are you just going to do like 1906? 

2 KATHERINE MROWKA: Staff is still doing that math 

3 for me. 

" 4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

TIMOTHY O' LAUGHLIN: Okay. So -- but let ' s say you 

do half of them now and half of them later. So now we're 

going to be staggering these people through these processes 

with various complaints, then you ' re going to do riparians, 

now you're going to do Sacramento. 

Now, my clients have claims that they have pre-'14 

rights that are superior to pre- ' 14 rights in the Delta, and 

you're going to -- so I get the issue and the legal issues 

involved, but the process by which you're trying to -- and I 

keep telling your staff this -- the process by which you're 

trying to get to the point to put the legal issues in play 

isn ' t going to get you there. 

CHAIR FELICIA MARCUS: And what ' s your suggestion? 

TIMOTHY O'LAUGHLIN: My suggestion is that if you 

truly feel that you want to do -- get to these legal issues, 

and I ' ve told your Water Master this and I've told your 

staff this, you issue CDOs and ACLs on specific properties 

or interests in which you think parties are taking water 

without right. It's pretty simple. Because the broad brush 

isn ' t going to get you there and it ' s not go~ng to give you 

the fact patterns and it's not going to give you the issues 

that you want. 
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1 BOARD MEMBER DORENE D'ADAMO: But that just seems to 

2 be one aspect of it. So if we were to focus on -- I guess 

3 you're talking about the Delta diverters that may or may not 

4 have a right, but the issues are broader than that. And 

5 just 

6 TIMOTHY O'LAUGHLIN: Are they? 

7 BOARD MEMBER DORENE D'ADAMO: Well, and -- okay. So 

8 when you say protecting -- that we're protecting -- we, 

9 staff, is wanting to protect senior water right holders. 

10 TIMOTHY O' LAUGHLIN: Okay. 

11 BOARD MEMBER DORENE D'ADAMO: So the Delta diverters I 

12 are also in the San Joaquin watershed. 

13 TIMOTHY O'LAUGHLIN: Yes, they are. 

14 BOARD MEMBER DORENE D'ADAMO: And so one would think 

15 that, in anticipation of a claim that they would have, is 

16 what about folks upstream, such as your folks? 

17 TIMOTHY O'LAUGHLIN: And if Mr. Herrick 

18 Mr. Herrick is sitting right behind me. If Mr. Herrick ever 

19 has a claim that we are improperly diverting his water 

20 downstream, bring it on. 

21 BOARD MEMBER DORENE D' ADAMO: Well, I just 

22 TIMOTHY O'LAUGHLIN: But that ' s not ~- but that ' s 

23 not what happened here. The claim that was made was made by 

24 the projects that the restored water was being illegally 

25 diverted. It wasn't that the upstream-- Mr, Herrick didn't 
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1 make a claim last year that we were improperly taking his 

2 water upstream. That claim wasn ' t made. And if he wanted 

3 to make that claim, I think that would be a fine claim to 

4 bring to the State Board or to a court and we can go through 

5 that, but that's not what this curtailment is about. 

6 The curtailment is -- the curtailment is to push 

7 more water into the Delta, okay, so that the Delta people 

8 can get their water needs met and, therefore, back off 

9 taking water that ' s being released by the projects. That's 

10 what ' s happening, okay? And it ' s under the guise that they 

11 have senior rights. 

12 Now, Mr. Herrick and I have had numerous long 

13 discussions about who has what senior rights in the Delta, 

14 but like even your staff admits, when the forms came in, 

15 people in the Delta claim pre-'14 and riparian rights. Your 

16 Water Master sent them a letter and said "Which one is it?" 

17 Your staff analysis treats everybody like a riparian. Well, 

18 we already know under the Phelps case that everybody isn ' t a 

19 riparian. So that ' s the issue~ 

20 And if you go this route, the problem is going to be 

21 1 you ' re going to get stuck in this legal mumbo-jumbo world, 

22 and you're not going to g~t to the substantive issues. And 

23 the curtailment isn't going to give you additional water in 

24 the Delta, if that's what you're hoping for. I don't know 

25 if you're hoping _for additional water in the Delta or if 

-------------------------------------------~ 
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1 you're hoping to cut off or reduce the amount of loss to the 

2 exporters. I don ' t know which one it is. I go back and 

3 forth every other day about which one it is. 

4 CHAIR FELICIA MARCUS: (Inaudible. ) 

5 TIMO'rHY o' LAUGHLIN: I·t isn ' t? So is it to protect 

6 stored water? 

7 CHAIR FELICIA MARCUS: It ' s to implement the system. 

8 BOARD MEMBER STEVEN MOORE: Yeah, you know. We look 

9 at --

10 CHAIR FELICIA MARCUS: It ' s fair to point out -- I 

11 mean, this is helpful to point out what we need to think 

12 BOARD MEMBER STEVEN MOORE: In terms of outcome but, 

13 you know, there is a ministerial function that, you know, we 

14 have to confront when there's -- when the demand outstrips 

15 the supply. So there's a ministerial function that we ' re 

16 trying to, you know, in good faith, implement. 

17 TIMOTHY O'LAUGHLIN: Well. now see that ' s now I 

18 take you at your word -- and I take you at your word and I 

19 agree entirely with what you say, and I understand that 

20 regulators wants to regulate and I understand this desire 

21 well, no, because here's the problem. 

22 We presented to you last year -- we presented to you 

23 last year in the San Joaquin River. We had all the major 

24 water right holders, and we had the South Delta signed up. 

25 And we said, "You do not curtail us. You don't need to 
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1 curtail us. You didn't curtail us. You had no complaints. 

2 You had no allegement of water right infringements. You had 

3 nothing on the San Joaquin, except some BS little things 

4 down on the mainstem of the -- on the Friant. Those were, 

5 like, three complaints. 

6 So we operate -- because, you see, actually, I 

7 disagree with you. The water rights system is a 

8 self-effectuating system. And if you have a water right, 

9 you and your neighbors get together and figure out how that 

10 water is going to move through the stream, how it ' s going to 

11 operate, who is going to divert, and when. 

12 So -- so that ' s the basis. You don ' t see 

13 curtailment notices because you don't need them. 

14 So -- and if you try to do it in the San Joaquin 

15 River system, which is this big, then you're just going to 

16 run into all these little nuances and problems. 

17 So my statement is, don ' t issue it, and if you think 

18 somebody is illegally diverting water, issue a CDO and an 

19 ACL, and you'll be in a much better position. 

20 CHAIR FELICIA MARCUS: Clearly. 

21 JOHN HERRICK: If I ~ay. This is the sort of thing 

22 that we need to discuss more than, you know, no offense but, 

23 you know, at 7:00 o'clock at night at the last minute. 

24 CHAIR FELICIA MARCUS: No. Agreed. 

25 l________JOHN HERRICK: This is very important, and I ' m not 
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1 trying to isolate my clients so everybody else is fine. But 

2 Tim has brought up the crux of the issue. Curtailments on 

3 the Tuolumne and the Merced and the Stanislaus in a year 

4 when there ' s zero water, really, that ' s not protecting South 

5 Delta. 

6 The intent of this program is to protect exported 

7 stored water. Now, we could find ways to tee that up, we 

8 could go after somebody, but that ' s who is being protected. 

9 It ' s the stored water for future use, whether that's fish or 

10 X2 or exports, that's the intent of this process. 

11 Now, I don ' t know if that's what you think or I 

12 don ' t know if that ' s what staff thinks to themselves, but 

13 nobody ' s -- there ' s no senior right holder that ' s going 

14 "Phew, you curtailed everybody from Mossdale up " -- and 

15 besides, it can ' t be Mossdale, it has to Vernalis. Mossdale 

16 is in the title zone. 

17 But -- but this is the issue. And it all boils back 

18 down to the poor South Delta, which is should they be 

' 19 diverting water when somebody is releasing stored water to 

20 meet obligations? Well, we think the answer is clear, but 

21 everybody else apparently doesn ' t. So if you want to tee 

22 that up, let's figure it out. 

23 But you're embarking upon a curtailment of, I don ' t 

24 know how many, hundreds or thousands of diverters for no 

2 5 l benefit when there ' s no complaint. _j 
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1 Now, I would say if somebody is complaining that the 

2 Delta is -- these illegal diverters, it ' s odd that they 

3 don't bring a complaint for that. They just write a letter 

4 that. says, "You know, I think they ' re evil" and then 

5 CHAIR FELICIA MARCUS: But, see now you ' re making 

6 caricature of it. 

7 JOHN HERRICK: And then the Board repeats that for 

8 two years, but be that as it may. 

9 CHAIR FELICIA MARCUS: Right. Look, I see what 

10 you ' re saying and, you ' re right, this isn't the best time to 

11 have this conversation. What we ' ve been struggling to do is 

12 figure out how to tee that conversation up. Because what 

13 happens is a caricature of people caricaturing other 

14 people's legitimate interests. 

15 So we have two sets of problems, and they are real 

16 problems. One is the unsettled legal decisions. Some think 

17 they're settled, some think they aren't, the whole set of 

18 those. And then there's this issue of the data and the 

19 information we have, some of which we don't have because 

20 people haven ' t given it to us and some of which they have 

21 now given to us. And so there's a whole hassle of things 

22 that people are doing a Rashomon on, and we have to figure 

23 out what to do about it. 

24 JOHN HERRICK: But we are not having workshops or 

25 hearings to find that~ 
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1 CHAIR FELICIA MARCUS: Right. And what we need is 

2 help in tee-ing up those issues, which is what I was trying 

3 to get at before versus a restatement of people ' s positions 

4 and what somebody else's intent is and why they ' re bad. 

5 Which I know is a human thing to do, I just don ' t find it 

6 that useful. 

7 BOARD MEMBER DORENE D' ADAMO: How would you suggest 

8 we tee it up on stored water? 

9 JOHN HERRICK: Well, I ' ve been asked --we, not I. 

10 We ' ve been asking for a couple years if you -- if you, as 

11 the Board or staff, will give us your factual 

12 thought/factual determination of how water works in the 

13 Delta and tell us why you think the law that we've quoted to 

14 you is wrong, then we could have a workshop and see where, 

15 you know, somebody is making something up or not or if it 1 S 

16 clear or if it's not resolved or if there ' s issues or 

17 there's conflicting law. And then, from that, we can figure 

18 out what to do. 

19 And I've suggested before, you guys will never agree 

20 to it, not because of you but because of the Attorney 

.21 General's Office and your own counsel, you'll never agree 

22 to, "Here ' s the set of facts and the law, and let ' s get a 

23 declaratory relief action quickly. " 

24 I _ Now, I don't know why that could ever happen, but 

25 ~· s an easy way to do it, especially if we've all sat 
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1 down and said, 11 0kay. That-- we do agree on that." This 

2 one everybody says each other is wrong, and this one is 

3 maybe, boom~ I mean, that's the easiest and cleanest way. 

4 So that's your discussion, no offense, with the AG's office 

5 who won ' t listen to you and your own staff who will listen 

6 to you, so -- there are ways to do it. There are many other 

7 ways too, but those -- those are the issues. 

'8 BOARD MEMBER DORENE D'ADAMO: I have -- I have a 

9 question for you. Let ' s just assume that we have that 

10 answer on stored water and that there's the determination 

11 that there ' s a certain amount of stored water that the Delta 

12 diverters are picking up. Wouldn ' t it matter to you at that 

13 point about a curtailment process on the San Joaquin and on 

14 the Sacramento? You ' re at the bottom of the system. 

15 JOHN HERICK: Well, stored water is released into 

16 the Delta, but the issue is whether there's natural flow 

17 absent the stored water for people to divert, whether there 

18 are regulatory and statutory obligations on people who are 

19 releasing water to the Delta, and ~hether there are 

20 regulations that are ordering people to maintain conditions 

21 for those diversions in the Delta. So it's a bigger group 

22 of things and, of course, however it all pans out --

23 BOARD MEMBER DORENE D'ADAMO: Right. 

24 JOHN HERRICK: -- then some day it -- some day a 

25 potential curtailment might be important, but it's not now$ 
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1 Anyway, I didn't mean to delay things, but 

2 BOARD MEMBER DORENE D'ADAMO: No. No. 

3 JOHN HERRICK: But this is the heart of the matter. 

4 Because the exporters don ' t want Tuolumne River water --

5 well, I said that wrong. I said that wrong. 

6 (Laughter from the audience. ) 

7 JOHN HERRICK: Thank you for your time. 

8 UNIDENTIFIED VOICE: They won't sell it. 

9 CHAIR FELICIA MARCUS: That was interesting, yeah. 

10 Yeah, definitely. 

11 Other questions, thoughts? 

12 BOARD MEMBER TAM M. DODUC: The three takeaway, 

13 that's just I got were, according to Mr. Herrick, no one 

14 listens to us, not the AG, not anyone else. 

15 According to Mr. Nomellini, staff tells us what to 

16 do. 

17 .And according to, I forget who the third person was, 

18 we ' re actually doing better than we ' ve perceived. 

19 (Laughter from the audience. ) 

20 CHAIR FELICIA MARCUS: All right. A lot to think 

21 about. I'm trying to figure out --

22 BOARD MEMBER DORENE D' ADAMO: I would like to better 

23 understand, it's interesting, because I can go back and 

24 forth on this issue, and there are so many different 

25 CHAIR FELICIA MARCUS: (Inaudible~) 
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1 BOARD MEMBER DORENE D'ADAMO: Yeah. There are so 

2 many different aspects of it. I -- I do think that, as you 

3 said, that the goal is to implement the water rights system. 

4 And one of the things that I am concerned about --

5 all you have to do is pick up a newspaper and see that there 

6 are people that think that our water rights system doesnlt 

7 work and maybe we ought to scrap it and try something else. 

8 So we've got to collectively figure out a way 

9 personally, I think that it can work, but there are these 

10 ongoing issues that haven't been resolved over a period of 

11 decades. So we need to get to the bottom of it and 

12 demonstrate that the water rights system does work. 

13 Because for those of you that are looking at 

14 strictly a legal analysis, there's you should also be 

15 looking at, you know, the court of public opinion and what 

16 could occur if we don ' t do our jobs. 

17 So I ' d like to, you know, maybe, after staff gets 

18 some time to sort through the hydrology, how things are 

19 going forward from, you know, the sort of the perspective of 

20 the math, have a better understanding of if this happens, 

21 then what are the options? If we take this action, what are 

22 the various options? 

23 Not just our options, but for those that would be 

24 filing suit or issuing some sort of counter-complaint. What 

25 are the different options as far as how things could play 
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1 out. 

2 CHAIR FELICIA MARCUS: Now, one thing I find 

3 challenging is the notion that some people hold that we 

4 really can't do anything. And the practical impact of doing 

5 what some suggest is that if we did it legally the way they 

6 said we should do it, we could never get anything done in a 

7 drought. Just not -- just not possible because we'd be in 

8 court forever. 

9 So it does appeal to me to tee up the issues, and I 

10 know that Mr. George and the team have been working through 

11 it. But I would like to see, sooner than later, that short 

12 list of issues. We won't resolve all 20 of them or 100 of 

13 them that are out there. I'd like to see what are the three 

14 to five greatest hits that would make progress in this 

15 arena, and then where would we make the mo~t progress in 

16 implementing the system? 

17 Because just stasis and throwing up our hands is 

18 just not an option. And, I know, again, that there are ways 

19 that we can and that we plan to, but I would like to see 

20 that strategic package for moving forward that we've talked 

21 about for a long time, even if it ' s just in the next couple 

22 of days, few days. 

23 And I would like a clearer sense of the timing on 

24 things so I know which things we need to decide, what we 

25 have to decide before Friday somehow, and what we have to do 
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1 in the next few weeks so that we make the time to be able to 

2 the -- the team. Because some of the issues we're 

3 discussing today, I know that this is eerily familiar, and 

4 people have brought it up, are the same issues we talked 

5 about last year. And this year is not last year, this year 

6 is worse than last year. And just not acting is not good, 

7 but I want to make sure that what we do is strategic and 

8 thoughtful but has forward motion. 

9 Would you like the last word? 

10 UNKNOWN PUBLIC SPEAKER: Thank you, Chair Marcus and 

11 Board. I need to make a correction to a comment I made 

12 and -- and I would like to -- as suggestions you consider 

13 what the gentleman said that we have a forum of experts, we 

14 need more growers to show up there. They say no one listens 

15 ·to them so they don't come to these meetings, but ... 

16 CHAIR FELICIA MARCUS: We've had a lot at other 

17 meetings, I'll tell you. 

18 UNKNOWN PUBLIC SPEAKER: That ' s good. 

19 CHAIR FELICIA MARCUS: Honestly. This was a quiet 

20 I meeting compared to our last meeting. 

21 UNKNOWN PUBLIC SPEAKER: Yeah. Yeah. My -- it ' s a 

22 lot of --the correction is that I'm a good-- I'm a good 

23 news choir singer, and the truth is we do have a dying 

24 redwood tree that's almost 70 years old. We do have --

25 we're paid by ton, we have less tonnage. I'm told we need 
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1 to irrigate more. 

2 When I went to county -- a San Joaquin County Board 

3 Meeting a year ago, a lady reported that 11 wells have gone 

4 dry. My father said we can't put -- the well go any deeper, 

5 and our house we have cloudy water and it was clear three 

6 years ago, so we're going to have to pay $4,000 for a soft 

7 water system. 

8 It -- we are feeling the result, and any talk of 

9 diversion is ridiculous. We don't -- what are they talking 

10 about diverting from -- to semi-arid? And the vocabulary. 

11 We haven't heard the word aquifer. I heard riparian. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

We only have a well. We don't have a canal. And 

when people say, "Oh, storage, " I know that ' s the Farm 

Bureau. But, for me, I have to say, and some others, who is 

controlling the spigots? I mean, I ' d like to know more 

about the aquifer system that we're relying on and that was 

100 years ago, it was three feet with watermelon, now it's 

50 feet. And it's because it goes to Oakland from the party 

reservoir. 

So people have been borrowing our water since part E 

1906, and later San Francisco had an earthquake. I mean, 

playing with water is pretty serious. 

CHAIR FELICIA MARCUS: It's complicated. 

UNKNOWN PUBLIC SPEAKER: So thank you for your time 

in doing that, and I hope we can consider more press release 

1 
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1 1 in good faith and more forums like this and workshops where 

2 people -- because there's a lot of vocabulary. I said, 

3 "What does curtailment mean? " I says, "That ' s your water 

4 rights. " 

5 CHAIR FELICIA MARCUS: Surface water rights. 

6 

7 

8 

UNKNOWN PUBLIC SPEAKER: Oh, well, we have a well. 

CHAIR FELICIA MARCUS: Not groundwater. 

UNKNOWN PUBLIC SPEAKER: I didn't even know that. 

9 And then we heard some other things. Substitute water. 

10 What do you mean substitute water? We don't want more 

11 cloudy water. 

12 Anyway, thanks -- thanks a lot for letting me 

13 correct my ear·lier comment. 

14 CHAIR FELICIA MARCUS: Thanks for spending the day 

15 with us. 

16 So we ' ll be talking a lot the next few days, but can 

17 we -- I really want-- I feel remiss in not having that 

18 schedule laid out, questions tee'd up and figuring out. 

19 All right. With that, more to think about than to 

20 resolve in this meeting, but this actually was very helpful 

21 to me, so thank you for the time that you've all spent. I'm 

22 sorry it's so late. It may be an unsatisfactory conclusion 

23 because we haven't wrapped anything up, but it ' s been 

24 helpful, so thank you. 

25 l __ _ With that, I will adjourn. 

J 
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1 (Whereupon, end of transcribed portion.) 
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1 PORTION OF TRANSCRIPT OF PROCEEDINGS 

2 (File 1, 5:05 - 32:01) 

3 DIANE RIDDLE: Ready? Hello. Good morning, Chair 

4 Marcus and Board members. I ' m Diane Riddle, and I ' m an 

5 environmental program manager in the Hearings and 

6 Bay-Delta section. I ' m going to provide a brief update 

7 regarding Bay-Delta related drought matters. 

8 I think, as you're aware, the Bureau of Reclamation 

9 and the Department of Water Resources submitted a renewal 

10 of their temporary urgency change petition on May 21. 

11 And, again, that's to modify Bay-Delta flow and water 

12 quality standards. 

13 And specifically what they ' re requesting for the 

14 remainder of the year is a modification for Delta outflows 

15 during July , Sacramento River salinity through 

16 August 15th, and Rio Vista flow requirements on the 

17 Sacramento River through November. 

18 So we're currently working on an order for those 

19 potential changes, and we should have that order prepared 

20 prior to July 1st when they -- when they need -- start to 

21 need the changes. 

22 So, in ad~ition, last week we issued -- or Saturday 

23 specifically, we issued a notice for a workshop on 

24 June 24th to discuss drought-related operations by the 

25 State Water Project and Central Valley Project in the 
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1 Delta for the remainder of the summer and fall. 

2 Specifically, we intend to discuss Sacramento River 

3 temperature issues and potential needed modifications to 

4 operations as a result of potential changes to the 

5 Sacramento temperature operation activities. 

6 So, again, that's January 24th. And we expect that 

7 to be a lively discussion. 

8 CHAIR FELICIA MARCUS: I mean -- June? 

9 DIANE RIDDLE: Oh, I'm sorry. June. I ' m sorry. 

10 June. 

11 CHAIR FELICIA MARCUS: But one other thing, backing 

12 up --

13 DIANE RIDDLE: I'm getting ready for next year. 

14 CHAIR FELICIA MARCUS: Hard to get those J months 

15 right. 

16 But, yeah. No. It ' s a horrid situation and I know 

17 you're all trying to do your best to juggle with the other 

18 agencies, and we ' ll look forward to hearing what you ' ve 

19 come up with. 

20 I think -- you know, had hoped that this could be 

21 forestalled until next year without rain, so it's pretty 

22 horrifying that we're in this place with no good 

23 solutions. So we ' ll really look forward to hearing your 

24 thoughts on it. 

25 DIANE RIDDLE: With that, if there are no questions, 
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1 I'll turn it over to Kathy to provide an update on 

2 curtailment. 

3 KATHY MROWKA: Good morning, Chair Marcus and Board 

4 members. I'm Kathy Mrowka. I'm program manager for our 

5 enforcement section, and we lead the curtailment efforts. 

6 First I wanted to describe the curtailment that we 

7 did on Friday of last week. It was to the Sacramento 

8 River, San Joaquin River Watersheds and Delta, 1903 water 

9 right priority and later. So it's the pre-1914 water 

10 rights, often referred to as senior rights. 

11 So we haven't curtailed this class of rights since 

12 the '77-'78 drought. It was quite exceptional that we had 

13 such poor water conditions that we had to do this action. 

14 Now, I wanted to make the curtailment program a 

15 little easier for the public to understand, so on your 

16 screens you'll see a new work product that we've just 

17 developed and posted on line. It's a summary so that 

18 everybody knows what water rights are curtailed currently, 

19 which ones the curtailments have been lifted. 

20 -If you could scroll down a little bit. 

21 There have been some water rights -- down a little 

22 bit more -- that you can see like Deer Creek, Antelope 

23 Creek, where we've actually had specific fisheries 

24 curtailments lifted. So in addition to our news on adding 

25 new curtailments based on priority dates of rights, we've 
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1 had changes in status of fishery curtailments. 

2 CHAIR FELICIA MARCUS: That's because of rain, not 

3 water? 

4 KATHY MROWKA: No. It's because the target fish 

5 species are no longer present in those stream reaches, and 

6 so once the fish are not in those stream reaches then we 

7 can lift at that point and then later, as they become 

8 present again, then we would reinstall that curtailment. 

9 And fish curtailments are -- they target specific 

10 flow numbers like 35 CFS, 25 CFS, whatever the target 

11 number is for the species to move through that reach. 

12 They just operate differently than a water right 

13 priorities type curtailment, which is where there ' s not 

14 enough water for the affected water holder classes. So 

15 they just have a different method of operation. 

16 But I thought it would be interesting news for you 

17 to let you know that there actually has been some change 

18 to help parties out in those specific watersheds who 

19 wanted to use for their agricultural purposes. So --

20 BOARD MEMBER STEVEN MOORE: As we ' ve discussed, 

21 that ' s by design. 

22 KATHY MROWKA: It is by design. Where we don't 

23 we use the tools when necessary, and the moment we are 

24 able to provide relief to the water-diverter community, we 

25 provide that relief. 
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1 BOARD MEMBER STEVEN MOORE: And it's not a matter --

2 it isn ' t that people are waiting around for a week to get 

3 the decision. 

4 KATHY MROWKA: No. It comes out the minute that we 

5 get the word from the fishery agencies that the species is 

6 no longer present in that stream reach. We blast out 

7 through our e-mail blasts to the parties so that they know 

8 immediately that now they can go ahead and resume 

9 diversion. 

10 I want to add a caveat, though. Some of these 

11 watersheds are subject to multiple curtailments. Now, if 

12 you were, you know, the Antelope Creek tributary of the 

13 Sacramento River System, if you happen to have been a 

14 post-1914 water right holder, the fishery curtailment 

15 lifted but your general water availability style 

16 curtailment had remaified in place9 

17 And so if you were a category of right holder such 

18 as riparian, who wasn't subject to a secondary curtailment 

19 then, yes, you could go ahead and start using for your 

20 agricultural purposes. 

21 So because the curtailments stack on each other 

22 they're different types of curtailments. There's, you 

23 know, as I've explained before, water right condition like 

24 Term 91 curtailments, water availability, general type 

25 curtailments and fish curtailments. 
I 

L 
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1 So if you're still subject to any of the 

2 curtailments, then you're subject to a curtailment. But 

3 it was good news for some users. So that ' s my bright spot 

4 for the day. 

5 BOARD MEMBER DORENE D' AMANO: Could you scroll back? 

6 So Deer, Antelope, Mill? I didn ' t see --

7 KATHY MROWKA: Mill was subject to prior agreement, 

8 so we didn't do the curtailment. 

9 BOARD MEMBER DORENE D'AMANO: And then how about 

10 other watersheds like the Russian? Isn ' t there a notice 

11 of potential curtailment that went out? 

12 KATHY MROWKA: On the Russian River we are working 

13 1 on the tributaries for the fishery issues, so, ye~, we 

14 I provided notice regarding that. 

15 I This is the -- on our web page previously you had to 

16 I go to your specific watershed, click on it and go through 

17 I iterations to find out information. So this will this 

18 summary is just intended to tell you if you have a 

19 curtailment in place. 

20 And because Russian is coming before the Board for 

21 action tomorrow, I don't have a curtailment in place. The 

22 minute we have one in place, it will go on the summary 

23 sheet here. 

24 BOARD MEMBER DORENE D' AMANO: Oh, right. And 

25 actually you ' re not even -- staff isn't even proposing a 
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1 I curtailment at this time? 

2 KATHY MROWKA: No. It's a regulation. 

3 BOARD MEMBER DORENE D' AMANO: I was referring to 

4 supply/demand, a curtailment placed on -- you know, 

5 I regular curtailment. 

6 KATHY MROWKA: Right. And the Russian isn ' t subject 

7 to one yet. It's on our watch list. Their reservoir 

8 storage was better this year than last year. They have 

9 I had changes in the upper end of the watershed where 

10 there ' s less water being imported from Eel River than last 

11 year. And so we're watching it because of this. 

12 BOARD MEMBER DORENE D' AMANO: But have you sent out 

13 notice of potential curtailment to those water users yet? 

14 KATHY MROWKA: No, not yet. 

15 CAREN TRGOVCICH: Let me just clarify. Caren 

16 Trgovcich. 

17 We did send out two notices earlier in the year to 

18 all water right holders, an initial notice in January, a 

19 subsequent notice in April as things began looking bleaker 

20 and bleaker. So they have they were the recipients, as 

21 it was a general notice of those earlier letters. 

22 KATHY MROWKA: Yeah. Just so you know, too, I ' ve 

23 initiated a new staff-level work product to better track 

24 where we're heading on our curtailment. So I have my 

25 staff now reporting in weekly to me for all the watersheds 

L_ 
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1 that we've been watching with data on what flows trigger 

2 curtailment and how close we are. 

3 And so we ' re very carefully watching those 

4 I watersheds. 

5 I BOARD 

6 I you. 

That ' s helpful. Thank MEMBER DORENE D' AMANO: 

: I 

You're welcome. KATHY MROWKA: 

And then I did want to report back to you as to, you 

9 know, how is our response rate on the curtailment issue? 

10 We are too early yet to have the pre- ' 14 response rate. 

11 We issued last Friday and they have seven days to respond 

12 to us and file their curtailment certification form. But 

13 I can report on the post 1914s. 

14 And so on the post 1914s, if you look at Sacramento, 

15 San Joaquin and Delta combined, we ' re at an overall 

16 response rate of 31 percent. That breaks down to 

17 Sacramento River watershed and Delta, we have about a 

18 35 percent response rate. And San Joaquin, it ' s 

19 22 percent response rate. 

20 So overall what this means is if you ' re looking at 

21 the total estimated water demand represented by those 

22 responders -- not the nonresponders, responders -- from 

23 start of curtailment in May through September, that's 

24 7.3 million acre-foot. Represented by the responders. 

25 If you were to look at a whole calendar year, it ' s 

L_ ________________________ _ 
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1 19.6 million acre-foot. But that ' s less representative. 

2 We can ' t tell you what date we'll lift the curtailment. 

3 So the 7.3 million acre-foot gives you a general picture 

4 for the summer months. 

5 CHAIR FELICIA MARCUS: But what -- what percentage 

6 is that of the total? 

7 KATHY MROWKA: Of the total demand overall 

8 throughout the watersheds, I don't have that in front of 

9 me. 

10 

11 number 

12 

13 

CHAIR FELICIA MARCUS: No. I know that ' s a big 

KATHY MROWKA: Yes. 

CHAIR FELICIA MARCUS: -- but it doesn ' t help us 

14 understand. 

15 So I thought we were trying to -- help me understand 

16 this 31 percent. Does the 31 percent cover 90-something 

17 percent of the water or is it closer to 30 percent of the 

18 water? 

19 KATHY MROWKA: I don't have that in front of me. 

20 It's 7.3 million acre-foot of the water. So it's very 

21 significant. Because that indicates to me that we had a 

22 large -- a lot of large responders, large size. 

2 3 CHAIR FELICIA MARCUS: Right. Actually, I .think we 

24 need those stats to understand --

25 KATHY MROWKA: Happy to do it. 
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1 CHAIR FELICIA MARCUS: -- what we need on water 

2 enforcement 

3 KATHY MROWKA: Happy to do them for you. Yes. 

4 My staff unfortunately last week was incredibly busy 

5 on the curtailment. I have the one modeler running 

6 everything for me. How could he? For the San Joaquin and 

7 Sacramento. 

8 CHAIR FELICIA MARCUS: Right. But the key is to let 

9 us know what you need in that situation to be able to do 

10 it just for people's confidence. If all you put out is 

11 that number, it's alarming. 

12 KATHY MROWKA: Yeah, it is alarming. 

13 CHAIR FELICIA MARCUS: It would suggest you ' ve got 

14 -- I know you're going to do all kind of inspections, but 

15 you want to prioritize them so you ' re not spending time on 

16 the one-acre-foot person. 

17 So those are stats that are actually very important 

18 to have any meaning to us, whether we should be alarmed or 

19 whether this actually covers, you know, the lion -- by far 

20 the lion's share. 

21 KATHY MROWKA: You bet ya. And we ' ll get that for 

22 you. 

23 Okay. And then I wanted to talk briefly about how 

24 it ' s going on our inspection effort. 

25 I Okay. So this year we got additional authorities 

L 
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1 from the Governor's office that we can go on unannounced 

2 inspections. We like to call them our knock knock 

3 inspections. Knock, knock. State Water Board. 

4 So anyway, what we're doing right now is we do --

5 staff has expressed some concerns regarding this. They're 

6 worried about some safety issues, so we • re test·ing three 

7 methods of inspection right now, and we're going to get 

8 some statistics together on that. 

9 So our traditional method is we phone people to 

10 prearrange inspections. 

11 We have a second traditional method where we drop 

12 them a letter and say we're going to be in your 

13 neighborhood, we ' re going to go and, you know, inspect 

14 your property on so and so date unless you call to 

15 schedule a different date. 

16 And then we have the inspection authority, or our 

17 knock knock authority. 

18 So we ' re running a brief test to see how all those 

19 stack up with one another. While we're running the tests 

20 we're doing a lot of phone calling to prearrange 

21 inspections. 

22 What we want to find out, part of this is, you know, 

23 how often we'll be will we have a meaningful contact 

24 from the unannounced inspection, how often would there be 

25 no one home or no ability to gather information based on 
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1 visual observation from the road, a public road, you know, 

2 as to whether irrigation's occurring. Things like that. 

3 So we want better information and we ' re gathering 

4 that information. 

5 So for the week of June the 9th, as of June 9th, we 

6 had done 117 phone notice type inspections. We had done 

7 15 knock inspections, where we showed up unannounced~ We 

8 did find that for three of those no one was home. We had 

9 done zero warrant inspections. 

10 And so, because this is really the beginning of our 

11 inspection season, we haven't yet mailed out a lot of 

12 I letters for contact to respond that way. So 

13 
I 

CHAIR FELICIA MARCUS: You start -- I'm trying to go 

14 I back to last year .. Do you start with a letter to them 

15 saying we haven ' t heard from you; you really need to 

16 respond? 

17 KATHY MROWKA: When there is no phone response, that 

18 is how we did it last year. So we ' re 

19 CHAIR FELICIA MARCUS: You started with a phone 

20 call? 

21 KATHY MROWKA: We started with a phone call as our 

22 exclusive method last year, but this year we're doing the 

23 three methods all at once to test. So we ' re doing the 

24 contact letter and phone calls and obviously, if there ' s 

25 no response to phone calls, we do a letter. But we're 
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1 trying just starting with a letter also to get statistics 

2 on what works. 

3 CHAIR FELICIA MARCUS: I presume -- we had a 

4 conversation about this last year. Prioritizing those who 

5 have not responded at all, and then you'll be also doing 

6 geographical spot checks on folks who have responded --

7 KATHY MROWKA: Right. 

8 CHAIR FELICIA MARCUS: -- targeting the larger water 

9 rights holders versus the teeny guys. 

10 KATHY MROWKA: Yeah. We have a certain target level 

11 that we're going down to in the different watersheds. 

12 BOARD MEMBER DORENE D'AMANO: I want to understand, 

13 though. Your question, I thought, was if somebody hadn ' t 

14 responded, are they automatically receiving 

15 automatically are they receiving a letter? 

16 KATHY MROWKA: We are scheduling our inspections --

17 1 prioritizing first by had not responded and then how many 

18 inspectors we have available to launch out in the field. 

19 Because now at this point we're getting most of them 

20 trained up. 

21 BOARD MEMBER DORENE D' AMANO: But I guess, yeah. 

22 The issue is 

23 CHAIR FELICIA MARCUS: Why not just send a second 

24 letter? 

25 BO.ARD MEMBER DORENE D' AMANO: A second letter, yeah. 

L_ _________________ __ 
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1 / But it just reminds me of somebody 

2 I utility bill or s~one not paying 
I 

not paying their 

their credit card bill. 

3 Sometimes you can make a mistake the first round. You 

4 should know, but maybe a second letter with a -- in red, 

5 "You have not responded. " 

6 CHAIR FELICIA MARCUS: We really mean it! 

7 BOARD MEMBER DORENE D' AMANO: Right. You ' re subject 

8 to inspection authority. 

9 KATHY MROWKA: Right. And our letter basically 

10 tells them that, you know, if we don ' t get response, we 

11 may seek warrant. 

12 So, you know, the follow-up to nonresponse is that 

13 it gets a little more racheted up. So we are doing 

14 recontacts for nonresponse. Because, you khow there ' s a 

15 lot of parties don't want to return our phone calls. We 

16 have a poor rate of return on the phone calls, so we do 

17 follow up. 

18 BARBARA EVOY: Barbara Evoy, Division of Water 

19 1 Rights. 

20 We certainly can send a follow-up letter that ' s --

21 we have thousands of people we have contacted, and mailing 

22 is always a difficult thing to compare against the data 

23 base. But that isn't going to be difficult to 

24 I __ 25L 
CHAIR FELICIA MARCUS: Easier than making phone 
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1 BARBARA EVOY: Right. So we can certainly do that. 

2 We had hoped, of course, that since it was such an easy 

3 process to check the boxes, say you ' ve curtailed, that 

4 people would do that rather quickly and send it in. And, 

5 you know, but we certainly can send another letter. 

6 KATHY MROWKA: And that basically kind of in a 

7 nutshell is where we're at right now. 

8 Just to let you know, we have been training our 

9 staff on how to conduct inspections. Every two weeks we 

10 were bringing in more staff because all the Department of 

11 Water Resources staff is deployed now and trained, is my 

12 understanding. We had inter-divisional like loaned 

13 resources that we have been taking out in the field. 

14 So our program we began in early May with just a few 

15 deployments and now we ' re looking very good on our 

16 deployment rate. 

17 BOARD MEMBER DORENE D' AMANO: How many people do 

18 you -- roughly do you expect to have in the field once 

19 everyone's trained? 

20 KATHY MROWKA: Let ' s see. Eight Department of Water 

21 Resources staff and 21 others I do believe for the 

22 curtailment portion of the effort. 

23 Part of our drought effort has to center around 

24 complaints also. Last year we did experience a tripling 

25 I of complaints. One of my field units handles just 
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1 complaints. They have to share some of those with some of 

2 the other staff, too, because the volume is very high. 

3 CARON TRGOVCICH: Chair Marcus, before we move on, 

4 if I could just give a brief conservation update? 

5 I want to make sure that everyone ' s aware that we 

6 did post up on our website last week or I believe it 

7 was last week -- the updated tiers. So the list of water 

8 suppliers considered to be urban water suppliers subject 

9 to the tiered conservation standard. We posted up the 

10 revised list, which reflected all of the changes in 

11 residential gallons per capita per day that were submitted 

12 by water by urban water suppliers over the last month. 

13 We gave them until May 31 to submit any changes 

14 along with documentation that provides the substantiation 

15 behind the claim and the change. We reviewed all of that 

16 information~ 

17 And so what is now posted on our website reflects 

18 the tiers for the remainder or the duration of the 

19 emergency regulation. 

20 CHAIR FELICIA MARCUS: Yesterday was the deadline 

21 for folks turning in their May numbers, correct? 

22 CAREN TRGOVCICH: Correct. It would have been the 

23 deadline for the May numbers, and we'll be presenting 

24 those at the first July Board meeting. 

25 We are going to -- since June is the first full 

KATHRYN DAVIS & ASSOCIATES 916.567.4211 17 



 
BBID Exh. 328

1 month of implementation under the new emergency 

2 regulation, we are going to do our best to accelerate our 

3 review of the June figures when they come in mid-July. I 

4 know there will be a lot of interest in that information. 

5 VICE-CHAIR FRANCES SPIVY-WEBER: Well, early, early 

6 the -- of course, people who have good numbers are 

7 bragging early. 

8 CHAIR FELICIA MARCUS: And the first numbers were 

9 not 

10 

11 

12 

13 

VICE-CHAIR FRANCES SPIVY-WEBER: But there are some 

braggable numbers 

CAREN TRGOVCICH: Yeah. There are some fabulous 

efforts going on out there. I believe I saw that Fresno 

14 has really implemented and made some incredible strides, 

15 and they are even beyond their conservation standard at 

16 this point. So it can be done$ 

17 CHAIR FELICIA MARCUS: Rightm And you'll be seeing 

18 it in the Santa Clara Valley as their target is nearly 

19 twice ours for some of their users because they ' re trying 

20 to hit groundwater. 

21 Can we in the presentation the beginning of next 

22 month, do you mind asking the team to really highlight a 

23 bunch of those efforts? Not just putting names, bullets, 

24 but actually some stories about how they did it to paint a 

25 picture? 
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1 CAREN TRGOVCICH: We ' ll certainly do our best. 

2 We ' re just wrapping up now as well all of the requests for 

3 placement into the four percent tier, if you ' ll recall. 

4 So they've got a lot of ongoing work. 

5 But we will. If you ' re aware of any stories, if you 

6 can pass them on to us, if anyone's listening that would 

7 be .like to be highlighted, feel free to forward us 

8 information. But we'll certainly pull a list together. 

9 CHAIR FELICIA MARCUS: We can pull a list. And, you 

10 know, if there are more than a few of them -- and you 

11 could even have a panel of a few of them what, where and 

12 why, and that might be educational for the folks that are 

13 having more challenges in turning their battleships. 

14 CAREN TRGOVCICH: And then just a reminder that the 

15 rate and pricing structure workshop is on the 8th 

16 CHAIR FELICIA MARCUS: Oh? I thought it was the 

17 7th. The 8th? I'm sorry. I've been telling everybody 

18 the 7th. I ' ll have to remember who I told. I feel like 

19 Mel Brooks. I'll have to write them a note. 

20 I VICE-CHAIR FRANCES SPIVY-WEBER: I tbink we were 

21 I voting on something today that we're not. You know. 

22 CHAIR FELICIA MARCUS: Well, there's so much going 

23 on but all right. Yeah. All right. Well, that ' s 

24 great. I appreciate that. 

25 Also I hope folks saw a very nice op ed by John 
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1 Coleman and Kathy Tiegs of Aqua in the Sacramento Bee 

2 today. And folks need to remember to go to 

3 saveourwater.com. 

4 I'm hoping that we're working with saveourwater.com 

5 given -- for the summer to really focus given that it ' s so 

6 key to get our major conservation gains now. So we really 

7 need to be doubling down on publicity. 

8 Are we doing a coordinated thing with them? 

9 CAREN TRGOVCICH: We are coordinating with them 

10 through the Governor's office, and the focus this summer 

11 is really going to be on the areas that have a ways to go. 

12 So th.a.t's a lot of our Central Valley communities. 

13 So there ' s a limited amount of funding. There ' s 

14 additional funding but it is limited and they ' re looking 

15 to make that really count in the areas that have the 

16 greatest gains to be made. 

17 I'd also like to report that we had some really 

18 excellent meetings with the Spanish television stations, 

19 with Univision and Telemundo, and they are very active 

20 within the Hispanic communities and they've reached out to 

21 us and we're working together to try to be able to move 

22 the message out in more ways. 

23 CHAIR FELICIA MARCUS: Yeah, when I was down in .LA 

24 doing something with the mayor's office, someone from 

25 one of the anchors from Univision was there. And 
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1 apparently they did a very -- a very well-received drought 

2 series in Los Angeles that had tremendous viewership. 

3 But it sort of tops anything that anyone else has 

4 done, so I'm thrilled to hear that. 

5 CAREN TRGOVCICH: There are some very effective 

6 community outreaching tools, and we hope to take advant.age 

7 of that. 

8 CHAIR FELICIA MARCUS: Great. One other question 

9 before we leave this. I see Mr. George here. 

10 Are you up for giving an update on the voluntary? I 

11 know you and I talked about it a bit last week. But on 

12 the subject of curtailments, the voluntary would be 

13 helpful for us to hear about. 

14 MICHAEL GEORGE: Thank you. Yes, Michael George, 

15 Delta Watermaster. 

16 And we are continuing to process the applications 

17 that we've received, but because of the time it ' s taking 

18 to catalog them, we've actually started the verification 

19 program ahead of having the entire suite of applications 

20 cataloged. 

21 So we are in the field the day after tomorrow with 

22 some scheduled verification inspections. 

23 And we will also, as we ' re out in the field, we ' ll 

24 be doing what Kathy described as knock knocks. To the 

25 I extent that we see something that is of interest or seems 
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1 to be different than what we were expecting. 

2 So we ' re --we ' re in that verification process. But 

3 very significant efforts going on in the Delta which are 

4 having the effect of significantly reducing demands on the 

5 system. 

6 BOARD MEMBER STEVEN MOORE: Your efforts earlier 

7 this year to engender a response rate for the information 

8 order were very remarkable. 97 percent response. 

9 How is the response rate going with the applications 

10 to participate in the voluntary riparian reductions of 

11 diversions? 

12 MICHAEL GEORGE: It's impossible to give you a 

13 percentage because we know how many applications we've 

14 got, but each application may have many statements of 

15 diversion and use and many parcels. So that's why the 

16 cataloging is taking longer than frankly we had 

17 anticipated. 

18 It appears to me, though, that we've got a very 

19 substantial majority of all the riparian lands in the 

20 central and south Delta where the program was targeted. 

21 We're getting a high response rate of -- actually in 

22 setting up some of these inspections, we ' ve got people who 

23 are eager to have us out there to see what's going on~ 

24 And, in fact, in response to one of the requests that I 

25 made for a meeting on Thursday, we got neighbors calling 
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1 and saying well, while you're out there come and see us~ 

2 So we ' re going to try and do that as well. 

3 CAREN TRGOVCICH: Knock knock turns into show and 

4 tell. 

5 1 MICHAEL GEORGE: Exactly. People are proud of what 

6 they're doing and they want the story to get out that the 

7 Delta is not just business as usual. 

8 Thank you. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

--oOo--

(Whereupon, end of transcribed portion) 
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1 PORTION OF TRANSCRIPT OF PROCEEDINGS 

2 (3:27 - 23:46) 

3 --oOo--

4 VICE-CHAIR FRANCES SPIVY-WEBER: So we will now 

5 move to the drought, the California ongoing drought. 

6 LES GROBER: Good morning. My name is Les 

7 Grober. I am Assistant Deputy Director for Water 

8 Rights. I'll provide the drought update today if we 

9 have any detailed questions about transfers, TUCPs, 

10 curtailments. I also have Cathy Mrowka here and Amanda 

11 Montgomery. 

12 The status of curtailments. As of June 26th, 

13 all of the remaining appropriative water rights in the 

14 upper San Joaquin River Watershed with a priority date 

15 junior to 1903 were curtailed. Also on June 26th, 

16 appropriative rights on the Merced Watershed with the 

17 priority date between 1958 and 1902 were curtailed. And 

18 four appropriative rights on the Tuolomne River 

19 Watershed were also curtailed. 

20 Brief update on the curtailment certification 

21 form. On June 25th, the State Water Board issued an 

22 email notification to our drought subscribers informing 

23 them that some curtailed parties have not yet submitted 

24 a curtailment certification form. A list of parties 

25 that have not yet filed the form was published on the 

L--------------------------------------------------------------~ 
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1 website. The response rate increased as a result of the 

2 write-up. 

3 Although the response rates remain low, these 

4 response rates must be put in context. Post-14 rights 

5 in the Sacramento and Delta curtailment area will 

6 receive responses representing 97 percent of the May to 

7 September demand. Similarly, for the post-14 rights in 

8 the San Joaquin curtailment area, we received responses 

9 totally 95 percent of the demand. For pre-1914 rights, 

10 we received responses representing 62 percent of the 

11 demand. 

12 So in other words, if you look at it another 

13 way, we received responses for what cover approximately 

14 9.1 million acre feet of water out of a total of 

15 9.5 million acre feet curtailed. 

16 BOARD MEMBER DORENE D'AMAMO: Do you have the 

17 percentages as far as -- not on the demand but in total? 

18 LES GROBER: Yeah. The other percentages? The 

19 other percentages are actually a bit lower because that 

20 supports them dipping into some of the smaller ones. So 

21 for the post-14 rights in the Sacramento River, Delta 

22 curtailment area, the response rate was 44 percent. For 

23 post-14 rights in San Joaquin River, curtailment area 

24 was 25 percent. And for pre-14 rights, 49 percent. 

25 BOARD MEMBER STEVEN MOORE: Is it 49 percent of 
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1 the number of water right holders? 

2 LES GROBER: That is just based on the raw 

3 number so it doesn't --

4 BOARD MEMBER STEVEN MOORE: That was pre-14. 

5 And for pre-14 total volume, or the demand base number, 

6 it was on the order of 62 percent; is that right? 

7 LES GROBER~ That is correct. So it is 

8 disproportionate. The bottom line is the big ones are 

9 reporting. 

10 BOARD MEMBER DORENE D' AMAMO: How are we 

11 communicating with the little ones? 

12 LES.GROBER: I ' m not sure if we ' ve had any 

13 official -- Cathy? 

14 BOARD MEMBER DORENE D' AMAMO: The reason I ' m 

15 asking is not so much to pick on the little ones but 

16 just so that there is a fairness issue here. 

17 CATHY MROWKA: Right. So our initial 

18 communication was by letter. And the follow-up was our 

19 Lyris list server. And that server has over 7,000 

20 persons on the membership subscription. 

21 BOARD MEMBER DORENE D' AMAMO: Along those lines, 

22 if you could give an update, then, on inspection and 

23 enforcement. 

24 CATHY MROWKA: Yes. We have had inspections 

25 well over 100 inspections to datea We are continuing to 
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1 increase the number of inspectors in the field. At this 

2 point now most of our inspectors are fully trained and 

3 out there helping us out. 

4 And what was the other item you asked? 

5 BOARD MEMBER DORENE D' AMAMO: Well, I asked 

6 about enforcement also. 

7 CATHY MROWKA: On enforcement, we have a number 

8 of items pending at this time that are on my desk and we 

9 look forward to issuing items in the near future. 

10 BOARD MEMBER DORENE D' AMAMO: Inspectors in the 

11 field? 

12 CATHY MROWKA: At this time, for the Division of 

13 Water Rights, our inspectors do both the complaints, 

14 which are up for drought, and they also do the 

15 curtailment inspections. And we have 24 inspectors 

16 doing that. I've got eight Department of Water 

17 Resources' inspectors that are solely on curtailment. 

18 I've got another eight in-house reallocated resources 

19 that are doing curtailment inspections for me. And then 

20 I've got additional reallocated in-house resources that 

21 are providing in-house support services for the 

22 curtailment inspectors. 

23 BOARD MEMBER DORENE D'AMAMO: That is a lot --

24 that is quite a few inspectors but not as many 

25 inspections as what I would have thought. 

KATHRYN· DAVIS & ASSOCIATES 916.567.4211 6 



BBID Exh. 330

1 CATHY MROWKA: Yes.. The initial weeks we had to 

2 do a lot of training work where we dedicated our staff 

3 to go out a certain number of times with each of the 

4 inspectors to show with them what they are looking for. 

5 We had to do contacts with the water rights to arrange 

6 the inspections. So the forward work of the inspection 

7 work is a little bit slower, and then you pick up speed 

8 as you go. 

9 BOARD MEMBER STEVEN MOORE: I remember last year 

10 about this time, the complaint, the number of complaints 

11 was higher in 2 0 14 than 2013. How is that tracking now, 

12 in 2 0 15? 

13 CATHY MROWKA: It is the same kind of tracking 

14 that you would expect. We are seeing right now about 

15 triple our usual year volume. So a lot of our in-house, 

16 more trained inspectors are going on those more 

17 complicated matters. We are having to dedicate a lot of 

18 resources to that issue. 

19 BOARD MEMBER STEVEN MOORE: Tracking pretty 

20 closer to last year? 

21 

22 

23 

24 I cards 

25l_. 

CATHY MROWKA: It is very much. 

BOARD MEMBER STEVEN MOORE: Thanks. 

VICE-CHAIR FRANCES SPIVY-WEBER: Do we have some 

on this item? No. 

LES GROBER: Next I ' ll cover the TUCPs. We 
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1 received two new transfer petitions since the last Board 

2 meeting, one from Placer County Water Agency seeking to 

3 transfer 12,000 acre feet of water that is currently 

4 stored in the Middle Fork Project in the American River 

5 system, and has to be transferred to East Bay Municipal 

6 Utility District. 

7 The transfer was noticed yesterday and it is 

8 expected the water would be moving into Folsom in July 

9 and August and for release in August and September. 

10 Another transfer is the El Dorado Irrigation 

11 District. They are seeking to transfer 700 acre feet of 

12 water currently stored in Weber Reservoir to Westland 1 S 

13 Water District. This will be noticed on July 9th. It 

14 is a total of about 3,100 acre feet because it also 

15 includes some pre-14 water and also moving through 

16 Folsom around August/September. I called that out 

17 because of what I' 11 be discussing in a moment, ·two 

18 issues having to do with Folsom issues and Folsom 

19 storage. 

20 We also approved a transfer order on July 3rd 

21 allowing South Sutter Water District to transfer 6,000 

22 acre feet of water stored in Camp Far West Reservoir to 

23 several state water contractor agencies. 

24 No questions on transfers? I'm going to move to 

25 the Delta. On this last Friday, July 3rd, the Executive 
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1 Director issued the TUCP order. It included the three 

2 major elements that had been requested by the Department 

3 of Water Resources of the United States Bureau of 

4 Reclamation having to do with adjusted operations of the 

5 Delta. 

6 One was to adjust the July minimum Delta outflow 

7 requirement from 4,000 CSF to 3,000 CSFs. Also to 

8 adjust -- t·o continue to adjust the Emmaton Standard to 

9 a revised location resulting in water savings to Three 

10 Mile Slough and finally to reduce Rio Vista flows from 

11 3,000 CSF to 2,500 CSF. 

12 And all those changes, of course, as all along 

13 have been attended to provide more water for other 

14 critical needs throughout the system. 

15 The order included and this is extending the 

16 applicability of the order. It had expired on 

17 June 30th. Now it runs through for another 180 days. 

18 Our other new elements of this order, it 

19 includes additional monitoring, including more specific 

20 requirements the United States Bureau of Reclamation, 

21 having to do with Sacramento River temperature control. 

22 And I ' ll speak a little bit more about that as 

23 to what we still now have as outstanding is approval of 

24 their Sacramento River Temperature Plan. We have done 

25 that as a two-step process because the TUCP order 
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1 actually links -- or 91-5 Order having to do with 

2 operations of Shasta and Sacramento River temperature 

3 control. So we expect in the next day or so to also 

4 approve that temperature plan. 

5 As many of you know, the temperature plan has 

6 been critical because it has changed system-wide 

7 operations, which is why I called out Folsom Reservoir 

8 and water moving through the Folsom Reservoir as one of 

9 the critical elements of the TUCP. But, also, that 

10 temperature plan, it is putting more of a burden on 

11 other Central Valley projects, State Water Project 

12 reservoirs, including drawing down Folsom to lower 

13 levels. 

14 The current plan has, end-of-September storage 

15 in Folsom going down to 120,000 acre feet which is, of 

16 course, of concern to communities that rely upon Folsom 

17 for water supply. So mindful of that, we are going to 

18 continue to work closely with the Department and the 

19 Bureau to assure that that kind of hard stop is 

20 maintained. 

21 We have also included another condition in the 

22 TUCP order that states that: Upon request of 

23 the Executive Director, Reclamation and DWR will 

24 propose adjusted operations to ensure that 

25 critical water supplies are available for 
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1 

2 

3 

4 

5 

6 

7 

commercial and industrial use, including the 

cities served by Folsom Lake, and to provide 

cooling water maintained to maintain grid 

liability." 

So all of this, as you know, and also as part of 

this two-step process, we are considering rather than 

just kind of tracking and looking at that that it 

8 might be a good idea also to ensure these critical -water 

9 supply needs are met to actually prescribe and require 

10 that as a hard stop, that 120,000 acre feet. 

11 Because the current plan -- getting a little bit 

12 into the details -- the Bureau's plan shows that that is 

13 the low number. Then it goes back up based on inflows, 

14 outflows, some of those transfers that were in process, 

15 back up to 160,000 acre feet through December. 

16 But as we heard at our workshop a couple weeks 

17 back, that if you oppose really very critically dry 

18 conditions, the storages would continue to dance around 

19 that 120 and dip actually a little bit below that to 

20 about 113,000, you know, through January. 

21 So a hard stop of 120, although low, it provides 

22 some assurance that they can maintain the critical water 

23 supply into the fall months. 

24 I _ .. VICE-CHAIR FRANCES SPIVY-WEBER: Do you do, 

25 ~ bells and whistles and, you know, reds -- lights 
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1 go off, you know, as you get to 125, 124? 

2 LES GROBER: You mean other things start 

3 happening even though --

4 VICE-CHAIR FRANCES SPIVY-WEBER: Yeah, I mean, 

5 you can't just kind of-- "Oh, here we are at 120. " 

6 LES GROBER: Let me answer that question by 

7 actually providing the most recent update in terms of 

8 the Delta operations. The current plan had called for 

9 release schedules from Folsom and Oroville. 

10 So, again, the project operator is mindful of 

11 this critical need, have actually adjusted those 

12 releases and operations to release more water currently 

13 from Oroville than was in the plan, and less from 

14 Folsom. So releases from Folsom have actually been 600 

15 to 1,000 CSFs less than the July plan had called. So 

16 all of that is helping with the plan to get to actually 

17 a storage higher than 120,000 acre feet in September. 

18 So rather than any lights or whistles going off, 

19 it is just going to be dependent on the operators and us 

20 kind of tracking and saying how are we doing compared to 

21 that plan to make sure that nothing is happening that is 

22 worsening that plan. 

23 CHAIR FELICIA MARCUS: We are going to be seen 

24 on the front page of the Bee, too. Folsom is going to 

25 L be a true symbol of the "we are all in this together " 
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1 ~ecause we are all in this together. 

2 I, you doing -- your putting some stuff 

3 some assurance to the good people of 

4 know, they are important. 

But I appreciate 

in there to give 

this area that, you 

5 And I think that is going to be incredibly 

6 important. And just from looking at folk's response, in 

7 addition to what they have said here but also in the 

8 media, it is an advertisement for the quali·ty and 

9 effectiveness of the work Sacramento has done over the 

10 past 20 years through the Water Forum, that they 

11 actually have the agreements with each other that they 

12 can weather something like ·this. 

1.3 So it is a great advertisement for integrated 

14 \va;ter management. I mean, it is impressive. Had they 

15 not done that, we couldn't do this. 

16 LES GROBER: Not to provide only -- if it can be 

17 seen as "good news" in terms of operating better than 

18 the plan -- although in the moment, we have rising tides 

19 in the Delta. So ope~ations are currently changing to 

20 increase releases to continue to meet salinity control 

21 in the Delta. 

22 So that's all of these things are always 

23 rough forecasts but releases are likely to go up to the 

24 planned numbers. But still that balancing between 

25 I Folsom and Orov~lle is continuing to keep them at the __j 
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1 same levels.. And the Bureau and the Department are 

2 going to wait and see what happens with the tides. But 

3 another critical check-in will be about two weeks, at 

4 which point we will have another drought update with the 

5 project operators so it will be another good opportunity 

6 to check in to see how we are doing compared to the 

7 plan. 

8 CHAIR FELICIA MARCUS: That is right. Being 

9 able to talk about it every two weeks at these meetings 

10 is a another bell and whistle. 

11 BOARD MEMBER DORENE D' AMAMO: I ' m just thinking 

12 it would be to get an update on the effectiveness of the 

13 barrier to get a sense, to the extent possible, of what 

14 amount of water that is saved, as far as additional 

15 releases to repel salinity. 

16 LES GROBER: That is a great comment because one 

17 of the other elements in the TUCP Order is for the 

18 RTDOMT, the realtime operation team, to evaluate what 

19 other additional monitoring could be done -- beyond what 

20 we are requiring, beyond what is already happening -- to 

21 better understand the effects of that barrier. 

22 So it is to get it just that. I think, in 

23 general, the consensus is that it is making things 

24 better than what would have otherwise been the case; but 

25 it is a good question, how much better and what other 
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effects might it have. 

There have been some unexpected effects, I 

1 

2 

3 guess, some ferries in the area have had trouble talking 

4 because of increased velocities on other channels. But 

5 all those observations and discussions are ongoing. 

6 BOARD MEMBER STEVEN MOORE: One follow-up 

7 question from the workshop, or just to put things in 

8 context. We are talking about 120,000 acre feet in 

9 Folsom; 250,000 acre feet or so, or more, withheld in 

10 Shasta affecting, you know, on the order of 100,000 acre 

11 feet going south of the Delta. So there is a lot of 

12 sacrifices being made from these different sectors. 

13 How about on the environmental side? If you 

14 take the TUCP numbers and put in the thousands of acre 

15 feet that have been "curtailed" for the environmental 

16 reasons in the Bay Delta, what is a rough estimate? 

17 LES GROBER: The combined -- and it always takes 

18 a little bit of time to figure out the exact numbers 

19 but through the end of May, it appears the conserved 

20 water or redirected water was about a 400,000 acre feet. 

21 And the projection, then, through June / July, the rest of 

22 the year, will bring it up to between 600 and 650,000 

23 acre feet. 

24 But that is a combined number that takes into 

25 account not just changes in Delta outflow but also 
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1 changes in the * emitant stand of Three Mile, which 

2 isn't strictly an environmental standard. That is for 

3 protecting the ag beneficial use. So we could 

4 potentially figure out the precise numbers; but in 

5 total, combined, it looks like we are headed towards 

6 about 650,000 acre feet of water made available. 

7 Thank you. 

8 Finally, what we still have coming up, as a 

9 requirement of the TUCP Pre Order, we are expected an 

10 updated New Melones Operations Plan, oddly because 

11 storages are actually a little bit higher in New Melones 

12 ·than had been planned because of some storms and higher 

13 inflows. 

14 They were unable to use the lower-level outlet 

15 to do temperature controls. So we are asking for an 

16 adjusted plan to see, well, how do we get through this 

17 year. And, also, what can we do in subsequent years to 

18 be able to maintain temperature control when we have 

19 lower storages of this type in New Melones. 

20 And also upcoming, we are still wait.ing on the 

21 evaluation of the fishery agencies is a TUCP having to 

22 do with adjusted, dissolved oxygen requirements on the 

23 Stanislaus River also related to lower flows, higher 

24 temperatures, things like that. And that should be in 

25 the next two weeks, I think, as well. 

___ j 
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1 And with that, that is all I have. 

2 Take any questions. 

3 CHAIR FELICIA MARCUS: Any other questions? · 

4 BOARD MEMBER STEVEN MOORE: Thank you for all 

5 your work in .the last few weeks. The Water Rights 

6 Division is working very hard. I want to exercise your 

7 efforts. 

8 CHAIR FELICIA MARCUS: You are exercising 

9 muscles that you didn't even know you had, in terms of 

10 how many different cylinders you are having to hit on. 

11 It is like a puzzle. It is the worst final exam 

12 question ever~ 

13 LES GROBER: Thank you. 

14 I've neglected to · introduce Nathan Weaver, to my 

15 left here, an attorney with the * OCC. I don ' t know if 

16 you've met hirrL but -- thank you. 

17 CHAIR FELICIA MARCUS: Thank you very much. 

18 Very sobering and very serious. 

19 All right. Now we are onto item four. Where is 

20 the team? 

21 

22 

23 

24 

25 

(Whereupon, end of transcribed portion.) 
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1 PORTION OF TRANSCRIPT OF PROCEEDINGS 

2 (20:20 - 22:45) 

3 --oOo--

4 VICE-CHAIR FRANCES SPIVY-WEBER: Well, actually 

5 we had lots of rain in Southern California. So in light 

6 of that potential, we are now to the informational item 

7 of California's ongoing drought emergency. 

8 Cathy is coming up with her correct name thls 

9 time, I suspect. And Bill, are you -- okay. Go ahead. 

10 CATHY MROWKA: Good morning. It is a very brief 

11 item this morning. During the past two weeks, we did 

12 not issue any additional water shortage notifications. 

13 That was formerly called "curtailment " but now they are 

14 "water shortage notifications. " We have been monitoring 

15 different thunderstorm activities, and we did not see 

16 any need for additional notifications. 

17 We have conducted now a total of approximately 

18 250 inspections to make sure that parties are complying 

19 with the water shortage notifications. And tallying our 

20 results from those inspections and deciding what 

21 warrants additional actions, things of that nature8 

22 We have issued three enforcement items during 

23 these last two weeks. We issued a cease and desist 

24 order to West Side Irrigation District, a draft cease 

25 and desist order. A draft cease and desist order to 
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1 Hodgetts. That was a water truck filling operation. 

2 And an administrative civil liability action to Byron 

3 Bethany Irrigation District. 

4 We issued one Temporary Urgent Change Petition. 

5 That was to El Dorado Irrigation District. It issued on 

6 July the 15th. And it allows a decrease in the minimum 

7 flows to the wastewater into Deer Creek. This will 

8 boost the use of treated wastewater within the El Dorado 

9 Irrigation District service area. 

10 The order includes specific monitoring 

11 requirements that were agreed to by the District and 

12 California Department of Fish and Wildlife. 

13 VICE-CHAIR FRANCES SPIVY-WEBER: Thank you for 

14 all of those actions. I have been following those. And 

15 I know, particularly in El Dorado, they are quite 

16 anxious to make sure they are using recycled water and 

17 not potable water. So that is good. 

18 

19 (Whereupon, end of transcribed portion.) 

20 
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22 

23 

25 
24 L 

--------------------------------------------------------~ 
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1 So I do believe that the issue of a legal 

2 conflict is not presented here~ I further believe, 

3 however, that it is very good policy for us as a Board, 

4 for us as the Watermaster ' s office, to demonstrate that 

5 we can be independent and that we are making our own 

6 decisions, uninfluenced by the project considerations 

7 that are so sensitive in the Delta. 

8 CHAIR FELICIA MARCUS: John, since you are 

9 100 percent correct today, will you also clarify for the 

10 folks who are may be in the room, or listening, the 

11 distinction between advisory and prosecution, staff 

12 levels of control and how it is? This is something that 

13 either does make my head want to explode, even though I 

14 have been in this field for a long time, so I suspect 

15 that I ' m not alone. 

16 JOHN O'HAGAN: Advisory versus prosecution. The 

17 advisory side of the State Water Board is dealing in a 

18 prosecution case. And the advisory side of the Board 

19 would be the members of the hearing team, and counsel 

20 that advises the Board on an enforcement action. 

21 The prosecution team has its own attorneys from 

22 the Office of Enforcement that assist us in prosecution 

23 cases. And then our enforcement staff would be on that 

24 prosecution team. Usually it is a staff resource and 

25 l_senior engineer and Cathy, sitting next to me -- Cathy 
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1 Mrowka, who is the project manager for Enforcement --

2 and then myself. 

3 And as an item comes up, there is an ethical 

4 wall that is built, that there is no communication 

5 between the advisory team and the prosecution team in 

6 any cases because of the rules of law. And we want to 

7 make sure that integrity is maintained. So we know very 

8 well who is on each side of the wall and we ensure the 

9 communication is not met in between those when a case 

10 comes before hearing. 

11 CHAIR FELICIA MARCUS: You remind us of that 

12 constantly. 

13 JOHN O' HAGAN: Yes, I do and I remind a lot of 

14 people that. 

15 CHAIR FELICIA MARCUS: So, in essence, what 

16 happens, just for the layp~rson, is you all go out. You 

17 have folks out there investigating. You figure out how 

18 you are going to deal with each instance. Obviously, 

19 you don ' t start with a CDO. You start with talking to 

20 people or you have been talking to people. 

21 And then if you get to the point of enforcement, 

22 then you've made that determination before. And then 

23 those that are doing the draft CDO, or the complaint in 

24 a given situation, are then on the prosecution team. 

25 

1 

And then you have a team that is advisory that can help 
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1 our target for this year . And we feel that we will be 

2 going through October, so we do have more time. 

3 And it did take us some time to get started up 

4 and retrain resources. Each year we do this . And when 

5 we have differen·t resources, we invest a lot of time in 

6 training them with -- field safety training is a 

7 mandatory requirement , and all the other activity that 

8 we have to do . And then equip them with the proper 

9 training on using our ERIM system and then also GPS 

10 units. 

11 As far as curtailments, if you look at our 

12 curves on the website, we have not issued new 

13 curtailment notices -- I should say water shortage 

14 notices. At this time , the demand in the watersheds are 

15 going slightly down after July is the peak month for 

16 water demand in our analysis. But the supply is not 

17 getting any better. 

18 So we are looking at some tributaries of the 

19 Sacramento River and watching those very closely to see 

20 if additional curtailments are necessary. And we are 

21 also looking at other areas of the state to see if there 

22 is a need for further curtailment . 

23 San Joaquin, we have -- looking at some of the 

24 other tributaries - - because, as you know , we have done 

25 the Merced River down to a lower level and then also the 
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1 upper San Joaquin. 

2 Overall in the Sacramento/San Joaquin, we are 

3 adding 1903, an earlier priority date. And if you look 

4 at the supply and demand where we are bouncing around 

5 that for the Sacramento, on the San Joaquin, it is 

6 slightly below that but there are some very large 

7 diverters that would take up that space . 

8 So we want to make sure that we do curtailments 

9 or notices where necessary and appropriate . So that is 

10 why we are looking at the tributary level on these 

11 issues . And I believe that is all we have . 

1.2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(Whereupon , end of transcribed portion.) 
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State Vlfater Resources Control Board 

January 17, 2014 

NOTICE OF SURFACE WATER SHORTAGE AND POTENTIAL FOR CURTAILMENT OF 
WATER RIGHT DIVERSIONS 

With California facing water shortfalls in the driest year in recorded state history, Governor 
Edmund G. Brown Jr. has proclaimed a State of Emergency and directed state officials to take 
all necessary actions to prepare for these drought conditions. 

The State Water Resources Control Board (State Water Board) administers California's water 
rights system and is closely monitoring water availability. The water rights system is designed 
to provide for the orderly allocation of water supplies in the event that there is not enough water 
to satisfy everyone's needs. In the coming weeks and months, if dry weather conditions persist, 
the State Water Board will notify water right holders in critically dry watersheds of the 
requirement to limit or stop diversions of water under their water right, based on their priority. 
The right to divert surface water in California is based on the type of right being claimed and 
when the right was initiated. In times of drought and limited supply, the most recent ("junior") 
right holder must be the first to discontinue use. Some riparian 1 and pre-19142 water right 
holders may also receive a notice to stop diverting water if their diversions are downstream of 
reservoirs releasing stored water and there is no natural flow available for diversion. 

If you are in a water short area, you should be looking into alternative water supplies for your 
water needs. Alternative supplies include groundwater wells, purchased water supplies under 
contractual arrangements, and recycled wastewater. Water right holders are cautioned that 
groundwater resources are significantly depleted in some areas. Water right holders in these 
areas should make planting and other decisions accordingly. 

We hope that significant precipitation occurs in the next few months and the need to curtail 
water diversions is unnecessary. However, this notice is to encourage you to plan ahead. 
Whether you are a water right holder or a residential or business customer of a water service 
provider, all of California's water users are urged to conserve and use water wisely. 

For more information , go to: Drought State of Emergency 
State Water Board Drought Information 

1 Riparian rights entitle the landowner to use a share of the water flowing past their property. While riparian rights require no 
permits or licenses, they apply only to the water that would naturally flow in the stream and they do not allow the user to 
divert water for storage or use it on parcels that are not adjacent to the stream or on land that is outside its watershed. 

2 An appropriative water right is one obtained for the use of water on non-riparian land, for diversion to storage, or otherwise 
beyond what can be done under a riparian right. An appropriative right claimed before 1914 is referred to as a "pre-1914 
appropriative water right" and is not subject to permit or license requirements. Water right permits and licenses issued after 
1914 by the State Water Board and its predecessors are referred to as "post-1914 appropriative water rights". 
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State Vlfater Resources Control Board 

January 17, 2014 

NOTICE OF SURFACE WATER SHORTAGE AND POTENTIAL FOR CURTAILMENT OF 
WATER RIGHT DIVERSIONS 

With California facing water shortfalls in the driest year in recorded state history, Governor 
Edmund G. Brown Jr. has proclaimed a State of Emergency and directed state officials to take 
all necessary actions to prepare for these drought conditions. 

The State Water Resources Control Board (State Water Board) administers California's water 
rights system and is closely monitoring water availability. The water rights system is designed 
to provide for the orderly allocation of water supplies in the event that there is not enough water 
to satisfy everyone's needs. In the coming weeks and months, if dry weather conditions persist, 
the State Water Board will notify water right holders in critically dry watersheds of the 
requirement to limit or stop diversions of water under their water right, based on their priority. 
The right to divert surface water in California is based on the type of right being claimed and 
when the right was initiated. In times of drought and limited supply, the most recent ("junior") 
right holder must be the first to discontinue use. Some riparian 1 and pre-19142 water right 
holders may also receive a notice to stop diverting water if their diversions are downstream of 
reservoirs releasing stored water and there is no natural flow available for diversion. 

If you are in a water short area, you should be looking into alternative water supplies for your 
water needs. Alternative supplies include groundwater wells, purchased water supplies under 
contractual arrangements, and recycled wastewater. Water right holders are cautioned that 
groundwater resources are significantly depleted in some areas. Water right holders in these 
areas should make planting and other decisions accordingly. 

We hope that significant precipitation occurs in the next few months and the need to curtail 
water diversions is unnecessary. However, this notice is to encourage you to plan ahead. 
Whether you are a water right holder or a residential or business customer of a water service 
provider, all of California's water users are urged to conserve and use water wisely. 

For more information , go to: Drought State of Emergency 
State Water Board Drought Information 

1 Riparian rights entitle the landowner to use a share of the water flowing past their property. While riparian rights require no 
permits or licenses, they apply only to the water that would naturally flow in the stream and they do not allow the user to 
divert water for storage or use it on parcels that are not adjacent to the stream or on land that is outside its watershed. 

2 An appropriative water right is one obtained for the use of water on non-riparian land, for diversion to storage, or otherwise 
beyond what can be done under a riparian right. An appropriative right claimed before 1914 is referred to as a "pre-1914 
appropriative water right" and is not subject to permit or license requirements. Water right permits and licenses issued after 
1914 by the State Water Board and its predecessors are referred to as "post-1914 appropriative water rights". 
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State Vtlater Resources Control Board 

May 27, 2014 

In Regards to Water Right(s): 

NOTICE OF UNAVAILABILITY OF WATER AND IMMEDIATE CURTAILMENT FOR THOSE 
DIVERTING WATER IN THE SACRAMENTO AND SAN JOAQUIN RIVER WATERSHEDS 
WITH A POST-1914 APPROPRIATIVE RIGHT 

On January 17, 2014, Governor Edmund G. Brown, Jr. proclaimed a State of Emergency 
(Proclamation) to address the record dry conditions around the State. On the same day, as 
directed by the Proclamation, the State Water Resources Control Board (State Water Board) 
issued a statewide notice of water shortages and potential for future curtailment of water right 
diversions. 

Curtailment of Post-1914 Water Rights: 
Based upon the most recent reservoir storage and inflow projections, along with forecasts for 
future precipitation events, the State Water Board has determined that the existing water supply 
in the Sacramento and San Joaquin River watersheds is insufficient to meet the needs of all 
water rights holders. With this notice. the State Water Board is notifying all holders of post-1914 
appropriative water rights within the Sacramento and San Joaquin River watersheds of the 
need to immediately stop diverting under their post-1914 water rights. with the exceptions 
discussed below. This condition of curtailment will continue until water conditions improve. 
Even if there is water physically available at your point of diversion, that water is necessary to 
meet senior water right holders' needs or is water released from storage that you are not 
entitled to divert. If precipitation occurs in the following weeks or months, you should not 
commence diversion before being notified by the State Water Board that water is legally 
available for diversion under your priority of right. 

Permission to initiate diversions during or following significant rainfall events may be posted at: 
http://www.waterboards.ca.gov/waterrights/water_issues/programs/drought/index.shtml#notices. You 
can get immediate email updates from the State Water Board about these notices by 
subscribing to "Drought Updates" at: http://www.waterboards.ca.gov/resources/email_subscriptions/ 

Compliance Certification Required: 
Curtailed post-1914 diverters are required to document receipt of this notice by completing an 
online Curtailment Certification Form (Form) within seven days. The Form confirms cessation of 
diversion under the specific post-1914 water right, and, if applicable, identifies the alternate 
water supply to be used in lieu of the curtailed water right. Completion of the Form and 
identification of alternate rights can avoid unnecessary enforcement proceedings. 
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To Water Right Users in the -2- May 27, 2014 
Sacramento & San Joaquin River Watersheds 

Please complete the Form for each post-1914 water right identified through this curtailment at: 
http://www.waterboards.ca.gov/waterrights/water_issues/programs/ewrims/curtailment/ 

If you are unable to complete the form online, you should download the Form at: 
http://www.waterboards.ca.gov/waterrights/water_issues/programs/ewrims/curtailment/curtailment_certification_form.pdf 
and email your response to: SWRCB-Curtailment-Certification@waterboards.ca.gov. 

Warning of Potential Future Curtailment of Senior Rights: 
You may have received this notice because the State Water Board's records show you divert 
water under a riparian or pre-1914 water right. As such, it is important that you conserve water 
due to declining supplies. If current conditions persist. the State Water Board may curtail some 
pre-1914 and riparian water rights in the near future. If you are a riparian or pre-1914 water 
right holder located downstream of major reservoir operations (such as the Central Valley 
Project or State Water Project) which are releasing water from storage and you do not have a 
contract or transfer order authorizing diversion of the released water, you are not permitted to 
divert the released water quantity. 

Exceptions to Curtailment: 
If your post-1914 diversion is your only source for human health and safety purposes, you may 
contact the State Water Board with information supporting that there is no other available supply 
and maximum conservation has been implemented. The State Water Board may be able to 
assist with identifying alternatives on a case-by-case basis. Additionally, if your diversion is for 
hydroelectric generation and all water diverted is returned to the stream, you may continue to 
divert under your post-1914 permit or license. If you continue to divert under either of the above 
circumstances, you must identify that on the Form and provide the information requested. 

Potential Enforcement: 
Those who are found to be diverting water beyond what is legally available to them may be 
subject to administrative fines, cease and desist orders, or prosecution in court. The State 
Water Board may levy fines of $1,000 per day of violation and $2,500 for each acre-foot 
diverted or used in excess of a valid water right. (See Water Code, §§ 1052,1 055.) 
Additionally, if the State Water Board issues a Cease and Desist Order against an unauthorized 
diversion, violation of any such order can result in a fine of $10,000 per day. (See Water Code, 
§§ 1831' 1845.) 

The State Water Board is encouraging diverters to work together to reach local voluntary 
agreements that not only provide solutions that help local communities with water shortages, but 
also prevent impacts to other legal users of water and do not cause unreasonable effects on fish 
and wildlife. If you have any questions, please call our Curtailment Hotline at (916) 341-5342, 
contact us by email at: SWRCB-Curtailment-Certification@waterboards.ca.gov, or review our drought 
year web page at: 
http://www.waterboards.ca.gov/waterrights/water_issues/programs/droughUindex.shtml 

Sincerely, 

~~~ 
1 

Thomas Howard 
Executive Director 
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Water Boards 

State \ftfater Resources Controi Board 

May 27, 2014 

In Regards to Water Right(s): 

NOTICE OF UNAVAILABILITY OF WATER AND IMMEDIATE CURTAILMENT FOR THOSE 
DIVERTING WATER FROM THE RUSSIAN RIVER WATERSHED UPSTREAM OF THE 
RUSSIAN RIVER'S CONFLUENCE WITH DRY CREEK, AND WITH A POST-1914 
APPROPRIATIVE RIGHT HAVING A PRIORITY DATE OF FEBRUARY 19, 1954 OR LATER 

On January 17,2014, Governor Edmund G. Brown, Jr. proclaimed a State of Emergency 
(Proclamation) to address the record dry conditions around the State. On the same day, as 
directed by the Proclamation, the State Water Resources Control Board (State Water Board) 
issued a statewide notice of water shortages and potential for future curtailment of water right 
diversions. 

Curtailment of Junior Post-1914 Water Rights: 
Based upon the most recent reservoir storage and inflow projections, along with forecasts for 
future precipitation events, the State Water Board has determined that the existing water supply 
in the Russian River watershed is insufficient to meet the needs of all water rights holders. With 
this notice. the State Water Board is notifying holders of post-1914 appropriative water rights 
within the Russian River watershed upstream of the confluence of Drv Creek with a priority date 
of February 19. 1954 or later (Application A015743 or higher). of the need to immediately stop 
diverting under their junior post-1914 water rights. with the exceptions discussed below. This 
condition of curtailment will continue until water conditions improve. Even if there is water 
physically available at your point of diversion, that water. is necessary to meet senior water right 
holders' needs or is water released from storage that you are not entitled to divert. If 
precipitation occurs in the following weeks or months, you should not commence diversion 
before being notified by the State Water Board that water is legally available for diversion under 
your priority of right. 

Permission to initiate diversions during or following significant rainfall events may be posted at: 
http://www.waterboards.ca.gov/waterrights/water_issues/programs/droughUindex.shtml#notices. You 
can get immediate email updates from the State Water Board about these notices by 
subscribing to "Drought Updates" at: http://www.waterboards.ca.gov/resources/email_subscriptions/ 

Compliance Certification Required: 
Curtailed junior post-1914 diverters are required to document receipt of this notice by 
completing an online Curtailment Certification Form (Form) within seven days. The Form 
confirms cessation of diversion under the specific post-1914 water right, and, if applicable, 
identifies the alternate water supply to be used in lieu of the curtailed water right. Completion of 
the Form and identification of alternate rights can avoid unnecessary enforcement proceedings. 
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To Water Right Users in the 
Russian River Watershed 

-2- May 27, 2014 

Please complete the Form for each post-1914 water right identified through this curtailment at: 
http://www.waterboards.ca.gov/waterrights/water_issues/programs/ewrims/curtailmentl 

If you are unable to complete the form online, you should download the Form at: 
http://www.waterboards.ca.gov/waterrights/water_issues/programs/ewrims/curtailment/curtailment_certification_form.pdf 

and email your response to: SWRCB-Curtailment-Certification@waterboards.ca.gov. 

Warning of Potential Future Curtailment of Senior Rights: 
You may have received this notice because the State Water Board's records show you divert 
water under a riparian, a pre-1914, or senior post-1914 water right. As such, it is important that 
you conserve water due to declining supplies. If current conditions persist. the State Water 
Board may curtail all remaining senior post-1914 water rights and some riparian and pre-1914 
water rights in the near future. If you are a senior post-1914, riparian or pre-1914 water right 
holder located downstream of a major reservoir operation which is releasing water from storage 
and you do not have a contract or transfer order authorizing diversion of the released water, you 
are not permitted to divert the released water quantity. 

Exceptions to Curtailment: 
If your junior post-1914 diversion is your only source for human health and safety p~rposes, you 
may contact the State Water Board with information supporting that there is no other available 
supply and maximum conservation has been implemented. The State Water Board may be able 
to assist with identifying alternatives on a case-by-case basis. Additionally, if your diversion is 
for hydroelectric generation and all water diverted is returned to the stream, you may continue to 
divert under your junior post-1914 permit or license. If you continue to divert under either of the 
above circumstances, you must identify that on the Form and provide the information requested. 

Potential Enforcement: 
Those who are found to be diverting water beyond what is legally available to them may be 
subject to administrative fines, cease and desist orders, or prosecution in court. The State 
Water Board may levy fines of $1,000 per day of violation and $2,500 for each acre-foot 
diverted or used in excess of a valid water right. (See Water Code, §§ 1052,1 055.) 
Additionally, if the State Water Board issues a Cease and Desist Order against an unauthorized 
diversion, violation of any such order can result in a fine of $10,000 per day. (See Water Code, 
§§ 1831' 1845.) 

The State Water Board is encouraging diverters to work together to reach local voluntary 
agreements that not only provide solutions that help local communities with water shortages, but 
also prevent impacts to other legal users of water and do not cause unreasonable effects on fish 
and wildlife. If you have any questions, please call our Curtailment Hotline at (916) 341-5342, 
contact us by email· at: SWRCB-Curtailment-Certification@waterboards.ca.gov, or review our drought 
year web page at: 
http://www.waterboards.ca.gov/waterrights/water_issues/programs/droughUindex.shtml 

Sincerely, 

~~~ 
1 

Thomas Howard 
Executive Director 
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State Vtlater Resources Control Board 

April 23, 2015 

NOTICE OF UNAVAILABILITY OF WATER AND NEED FOR IMMEDIATE CURTAILMENT 
FOR THOSE DIVERTING WATER UNDER A JUNIOR PRIORITY CLASS RIGHT IN THE 
SCOTT RIVER WATERSHED SUBJECT TO DECREE NO. 30662 

Background: 
On January 23, 2015 and again on April 2, 2015, the State Water Resources Control Board (State 
Water Board) issued a Notice of Surface Water Shortage and Potential for Curtailment due to dry 
conditions throughout the State. On April 1, 2015, the Governor issued an executive order, order 
B-29-15, continuing the state of emergency, initially enacted on January 17, 2014, due to drinking 
water shortages, diminished water for agriculture production, degraded habitat for fish and 
wildlife, increased wildfire risk and the threat of saltwater contamination to fresh water supplies in 
the Sacramento-San Joaquin Delta. 

Curtailment of Junior Class Water Rights: 
The State Water Resources Control Board (State Water Board) has been monitoring the flow 
conditions in the Scott River watershed. Due to limited precipitation and snowpack, the current 
flows are insufficient to satisfy diversion demands under senior rights. Your water right is a junior 
priority class right identified in the Scott River Adjudication Decree 30662 (Decree) as either: (1) a 
Priority 2 Class Right in Schedule D-4 of the Decree, (2) a Post-1914 Appropriative Right in 
Schedule E of the Decree, or (3) a Surplus Class right1

. With this notice. the State Water Board is 
notifying you of the need to immediately stop diverting under your junior priority class water rights. 

This condition of curtailment will continue until water conditions improve and/or senior priority 
class water rights are satisfied. Even if there is water physically available at your point of 
diversion, that water is necessary to meet senior priority class water rights holder's needs and you 
are not entitled to divert. If precipitation occurs in the following weeks or months, you should not 
commence diversion before being notified by the State Water Board that water is legally available 
for diversion under your priority of right. Permission to initiate diversions during or following 
significant rainfall events, if issued, will be posted at: 
http://www.waterboards.ca.gov/waterrights/water issues/programs/droughtlindex.shtml#notices. 

You can get immediate email updates from the State Water Board about these notices by 
subscribing to the Water Rights "Drought Updates" at: 
http://www.waterboards.ca.gov/resources/email subscriptions/swrcb subscribe.shtml. 

1 You may also have interest in a senior priority class right of the Decree. If so, this notice applies only to the junior 
portion of your rights, and not to the senior priority class rights . Please note that the Decree assigns senior rights to 
most domestic diversions, and assigns all claimants senior rights for stockwatering, firefighting, wildlife, and recreational 
domestic diversions. 
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Notice of Curtailment 
for the Scott River -2-

Any curtailment lifting or re-issuance throughout the diversion season will be posted online and 
issued through the State Water Board's email system; you will not be noticed by mail at your 
residence. You are highly encouraged to subscribe to the Water Rights email notification system 
to timely receive updates regarding the status of curtailment. 

Compliance Certification Required: 
Curtailed diverters are required to document receipt of this notice by completing an online 
Curtailment Certification Form (Form) within seven days. The Form confirms cessation of 
diversion under the specific junior priority class water right identified in the decree, and, if 
applicable, identifies the alternate water supply to be used in lieu of the curtailed water right. You 
are required to complete the Form for each of your junior priority class water rights identified 
through this curtailment at: 
http://www.waterboards.ca.gov/waterrights/water issues/programs/ewrims/curtailment/2015curt form.php 

Warning of Potential Future Curtailment of Senior Rights: 
If you divert water under senior priority class water rights, it is important to conserve water due to 
declining supplies. If current conditions persist, the State Water Board may curtail additional 
water rights within the senior priority class. 

No Exception for Health and Safety: 
There is no exception to the curtailment notice for health and safety needs. However, we are 
aware that some water users must comply with directives issued by the Division of Drinking Water 
(DOW), or local health or drinking water regulation to provide continued water service to meet 
minimum health and safety standards. Should you continue to divert water under a curtailed 
water right to meet human health and safety needs, you must complete the Form identifying your 
health and safety needs, whether there is an applicable DOW, state or local regulation and your 
attempts at securing an alternate water supply. The State Water Board will carefully analyze the 
non-exempted continued diversions for minimum health and safety needs on a case-by-case 
basis. 

Potential Enforcement: 
Those that are found to be diverting water beyond what is legally available to them may be 
subject to administrative fines, cease and desist orders, or prosecution in court. The State Water 
Board may levy fines of $1,000 per day of violation and $2,500 for each acre-foot diverted or used 
in excess of a valid water right. (See Water Code, §§ 1052, 1 055.) Additionally, if the State 
Water Board issues a Cease and Desist Order against an unauthorized diversion, violation of any 
such order can result in a fine of $10,000 per day. (See Water Code, §§ 1831, 1845.) 

Statement of Diversion and Use Law: 
Water Code section 5101 requires, with minor exceptions, that a person who diverts water from a 
surface stream, spring or subterranean stream must report that diversion by filing an Initial 
Statement of Water Diversion and Use (Statement) with the State Water Board, followed 
thereafter by Supplemental Statements, unless the diversion is covered by a permit, license or 
registration issued by the Division of Water Rights (Division) or the diversion is included in other 
approved reporting documents submitted to the State Water Board. Because a large portion of 
the Scott River watershed does not employ watermaster services it is likely your.diversion(s) 
require a Statement(s). Information regarding the Statement program and a link to obtaining the 
necessary form can be found at: 
http://www.waterboards.ca.gov/waterrights/water issues/programs/diversion use/. 
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Notice of Curtailment 
for the Scott River - 3-

The State Water Board may administratively impose a civil liability in the amount of $1,000 for the 
failure to file a Statement for diversions that have occurred since 2009, plus $500 per day for 
each additional day on which the violation continues if the person fails to file a Statement within 
30 days after the State Water Board has called the violation to the attention of that person (Water 
Code§ 5107, subd. (c) (1 )). Therefore, if you are diverting water that must be reported by filing a 
Statement, you should immediately file this form with the Division. 

The State Water Board is encouraging diverters to work together to reach local voluntary 
agreements that not only provide solutions that help local communities with water shortages, but 
also prevent impacts to other legal users of water and do not cause unreasonable effects on fish 
and wildlife. If you have any questions, please call our Curtailment Hotline at (916) 341-5342, 
contact us by email at: SWRCB-Curtailment-Certification@waterboards.ca.gov, or review our drought 
year webpage at: http://www.waterboards.ca.gov/waterrights/water issues/programs/droughUindex.shtml 

The State Water Board also encourages water right holders to assist in the prevention of unlawful 
diversion of water and in discouraging any waste or unreasonable use of water. To assist the 
State Water Board, you may file a complaint at: 
http://www.dtsc.ca.gov/database/CaiEPA Complaint/index.cfm. 

We recognize the burden and loss this notice creates for you during the drought, and want to 
assure that others do not illegally benefit from your curtailments. 

Sincerely, 

-rL...a~ 
Thomas Howard 
Executive Director 

cc: See next page. 
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Notice of Curtailment 
for the Scott River 

cc: Ms. Patricia A Grantham 
Forest Supervisor 
U.S. Department of Agriculture 
Klamath National Forest 
1711 S. Main Street 
Yreka, CA 96097-9518 

The Honorable Jared Huffman 
U.S. House of Representatives 
1630 Longworth House Office Building 
Washin'gton, D.C. 20515 

Mr. Buster Attebery 
Council Chairman 
Karuk Tribe 
P.O. Box 1016 
Happy Camp, CA 96039 

Mr. Harold Bennett 
Tribal Chairperson 
Quartz Valley Indian Reservation 
13601 Quartz Valley Road 
Fort Jones, CA 96032 

Mr. Ray A Haupt 
District 5 Supervisor 
Siskiyou County Board of Supervisors 
9216 Smokey Lane 
Fort Jones, CA 96032 

Mr. Ric Costales 
Natural Resources Specialist 
Siskiyou County 
P.O. Box 750 
Yreka, CA 96097 

Mr. Tom Menne, Chair 
Scott Valley Groundwater Advisory Committee 
4647 Scott River Road 
P.O. Box 608 
FortJones,CA 96032 

Mr. Preston Harris 
Executive Director 
Scott River Water Trust 
P.O. Box 591 
Etna, CA 96027 

Ms. Carolyn Pimental 
District Manager 

- 4-

Siskiyou County Resource Conservation District 
450 Main Street 
Etna, CA 96027 

Ms. Betsy Stapleton, Chair 
Scott River Watershed Council 
P.O. Box 268 
Etna, CA 96027 

Ms. Lisa Vanatta 
Assistant Regional Administrator 
National Marine Fisheries Service 
NOAA Fisheries West Coast Region 
1655 Heindon Road 
Arcata, CA 95521 

Ms. Erin Williams 
Field Supervisor 
U.S. Fish and Wildlife Service 
1829 S. Oregon Street 
Yreka, CA 96097 

Mr. Chuck Bonham, Director 
California Department of Fish and Wildlife Service 
1416 9th Street, Room 1205 
Sacramento, CA 95814 

Mr. Jim Patterson 
District Conservationist 
USDA Natural Resources Conservation Service 
215 Executive Court, Suit A 
Yreka, CA 96097-2629 

North Coast 
Regional Water Quality Control Board 
5550 Skylane Blvd Ste A 
Santa Rosa, CA 95403-1072 

Konrad Fisher, Executive Director 
Klamath Riverkeeper 
P.O. Box 751 
Somes Bar, CA 95568 

ec: Michael Lauffer 
Michael. Lauffer@waterboards. ca. qov 

Bryan McFadin 
Brvan. Mcfadin@waterboards.ca. qov 

Caitlin Bean 
Caitlin.Bean@wildlife.ca.qov 

Neil Manji 
Neil. Manji@wildlife. ca. gov 
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State \Nater Resources Control Board 

April 23, 2015 

NOTICE OF UNAVAILABILITY OF WATER AND IMMEDIATE CURTAILMENT FOR THOSE 
DIVERTING WATER IN THE SAN JOAQUIN RIVER WATERSHED WITH A POST-1914 
APPROPRIATIVE RIGHT 

On January 23, 2015 and again on April 2, 2015, the State Water Resources Control Board 
(State Water Board) issued a Notice of Surface Water Shortage and Potential for Curtailment 
due to dry conditions throughout the State. On April 1, 2015, the Governor issued an executive 
order, order B-29-15, continuing the state of emergency, initially enacted on January 17, 2014, 
due to drinking water shortages, diminished water for agriculture production, degraded habitat 
for fish and wildlife, increased wildfire risk and the threat of saltwater contamination to fresh 
water supplies in the Sacramento-San Joaquin Delta. 

Curtailment of Post-1914 Water Rights: 
Based upon the most recent reservoir storage and inflow projections, along with forecasts for 
future precipitation events, the State Water Board has determined that the existing water supply 
in the San Joaquin River watershed is insufficient to meet the needs of all water rights holders. 
With this notice. the State Water Board is notifying all holders of post-1914 appropriative water 
rights within the San Joaquin River watershed of the need to immediately stop diverting under 
their post-1914 water rights. with the exceptions discussed below. Please be advised that, if 
you continue to divert under a claim of pre-1914 right, most or all pre-1914 rights in the San 
Joaquin River watershed are likely to be curtailed .later this year due to the extreme dry 
conditions. This condition of curtailment will continue until water conditions improve. Even if 
there is water physically available at your point of diversion, that water is necessary to meet 
senior water right holders' needs or is water released from storage that you are not entitled to 
divert. If precipitation occurs in the following weeks or months, you should not commence 
diversion before being notified by the State Water Board that water is legally available for 
diversion under your priority of right. 

Permission to initiate diversions during or following significant rainfall events may be posted at: 
http :1/www. waterboards. ca.gov /waterrig hts/water issues/programs/drought/index. shtml#notices. You 
can get immediate email updates from the State Water Board about these notices by 
subscribing to "Drought Updates" at: http://www.waterboards.ca.gov/resources/email subscriptions/ 

Compliance Certification Required: 
Curtailed post-1914 diverters are required to document receipt of this notice by completing an 
online Curtailment Certification Form (Form) within seven days. The Form confirms your 
cessation of diversion under the specific post-1914 water right, and, if applicable, identifies the 
alternate water supply you will use in lieu of the curtailed water right. Completion of the Form is 
mandatory to avoid unnecessary potential enforcement proceedings. You are required to 
complete the Form for each post-1914 water right identified through this curtailment at: 
http://www.waterboards.ca.gov/waterrights/water issues/programs/ewrims/curtailment/2015curt form.php 
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To Water Right Users in the 
San Joaquin River Watershed 

Exceptions to Curtailment: 

-2- April 23, 2015 

If your diversion is for hydroelectric generation and all water diverted is returned to the same 
stream system, you may continue to divert under your post-1914 permit or license. If you 
continue to divert under the above circumstances, you must identify that on the Form and 
provide the information requested. If you have previously collected water to storage in a 
reservoir covered by a post-1914 right prior to this curtailmentnotice, you still may beneficially 
use that previous stored water consistent with the terms and conditions of your post-1914 water 
right. However, you must bypass all inflow into the reservoir at all times during the curtailment. 

No Exception for Health and Safety: 
There is no exception to the curtailment notice for health and safety needs. However, we are 
aware that some water users must comply with directives issued by the Division of Drinking 
Water (DOW), or local health or drinking water regulation to provide continued water service to 
meet minimum health and safety standards. Should you continue to divert water under a 
curtailed water right to meet human health and safety needs, you must complete the Form 
identifying your health and safety needs, whether there is an applicable DOW, state or local 
regulation and your attempts at securing an alternate water supply. The State Water Board will 
carefully analyze the non-exempted continued diversions for minimum health and safety needs 
on a case-by-case basis. 

Potential Enforcement: 
Those who are found to be diverting water beyond what is legally available to them may be 
subject to administrative fines, cease and desist orders, or prosecution in court. The State 
Water Board may levy fines of $1,000 per day of violation and $2,500 for each acre-foot 
diverted or used in excess of a valid water right. (See Water Code, §§ 1052,1 055.) 
Additionally, if the State Water Board issues a Cease and Desist Order against an unauthorized 
diversion, violation of any such order can result in a fine of $10,000 per day. (See Water Code, 
§§ 1831' 1845.) 

The State Water Board is encouraging diverters to work together to reach local voluntary 
agreements that not only provide solutions that help local communities with water shortages, but 
also prevent impacts to other legal users of water and do not cause unreasonable effects on fish 
and wildlife. If you have any questions, please call our Curtailment Hotline at (916) 341-5342, 
contact us by email at: SWRCB-Curtailment-Certification@waterboards.ca.gov, or review our drought 
year webpage at: 
http://www.waterboards.ca.gov/waterrights/water issues/programs/droughUindex.shtml 

The State Water Board also encourages water right holders to assist in the prevention of 
unlawful diversion of water and in discouraging any waste or unreasonable use of water. To 
assist the State Water Board, you may file a complaint at: 
http://www.dtsc.ca.gov/database/CaiEPA Complaint/index.cfm. 

We recognize the burden and loss this notice creates for you during the drought, and want to 
assure that others do not illegally benefit from your curtailments. 

Sincerely, 

Thomas Howard 
Executive Director 
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Water Boards 

State Water Resources Control Board 

April 30, 2015 

CERTIFIED MAIL NO. 

Term 91 Right Owner's Name 
Street Address 
City, State Zip Code 

NOTICE OF IMMEDIATE CURTAILMENT 
TERM 91 WATER RIGHT PERMIT/LICENSE NO XX (APPLICATION NO. XX) 

Your Permit/License No. XX (Application No. XX) contains a term (Standard Term 91) that prohibits 
diversion of water under specified conditions. These conditions occur when Supplemental Project 
Water1 from the Central Valley Project operated by the U.S. Bureau of Reclamation or the State Water 
Project operated by the California Department of Water Resources is being released to meet water 
quality standards and other in-basin entitlements in the Sacramento-San Joaquin Delta Watershed. 

Curtailment of Term 91 Water Rights: . 
The State Water Board has determined that: (i) Supplemental Project Water is being released in the 
Sacramento-San Joaquin Delta Watershed, and (ii) the Delta is in Balanced Condition. With this notice. 
the State Water Board is invoking Term 91 and therefore directing you to immediately stop diverting 
water under the above water right. This condition of curtailment will continue until water conditions 
improve. Even if there is water physically available at your point of diversion, that water is necessary to 
meet senior water holders' needs or is water released from storage that you are not entitled to divert. 
You should not commence diversion before being notified by the State Water Board that water is legally 
available for diversion under your priority of right. 

Compliance Certification Required: 
Curtailed Term 91 diverters are required to document receipt of this Notice by completing the enclosed 
Curtailment Certification Form (Form). The completed Form should be returned to the Division of Water 
Rights within seven (7) days of receipt of this Notice. The Form confirms cessation of diversion under the 
specific water right that includes Term 91, and, if applicable, either (i) identifies the alternative water supply 
to be used in lieu of the curtailed water right, or (ii) claims there is no hydraulic continuity between the 
surface water at the authorized point of diversion and the surface water in the Sacramento-San Joaquin 
Delta. A Form that includes a claim of no hydraulic continuity should be accompanied by photographs and 
additional information to support the claim. Completion of the Form and identification of alternate rights 
can avoid unnecessary enforcement proceedings. State Water Board staff may perform a field inspection 
to determine compliance with this Notice. 

1 Supplemental Project Water is defined as water imported by the Projects plus water released from Project 
storage which is in excess of export diversions, Project carriage water, and Project in-basin deliveries. 
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Term 91 Curtailment Notice April 30, 2015 
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Status of Curtailment of Term 91 Water Rights: 
To provide more timely information on the status of curtailments under Term 91, the Division will be 
posting and updating information on our drought web page under "Water Rights with Term 91". The 
web page will be maintained to provide important information related to the availability of your water 
supply under a permit or license subject to Term 91. The address for the drought web page is: 
http://www.waterboards.ca.gov/waterrights/water_issues/programs/drought/water_availability.shtml 

Electronic notification of Term 91 curtailment going into effect or being lifted will be made to subscribers 
of the Drought Web notifications. To sign up for electronic notices, go to: 
http://www.waterboards.ca.gov/resources/email_subscriptions/swrcb_subscribe.shtml#dwr. 

Potential Enforcement: 
Those who are found to be diverting water beyond what is legally available to them may be subject to 
administrative fines, Cease and Desist Orders, or prosecution in court. The State Water Board may 
levy fines of $1 ,000 per day and $2,500 for each acre-foot diverted or used in excess of a valid water 
right. (See Water Code,§§ 1052, 1 055.) Additionally, if the State Water Board issues a Cease and 
Desist Order against an unauthorized diversion, violation of any such order can result in a fine of 
$10,000 per day. (See Water Code, §§ 1831, 1845.) 

The State Water Board encourages water right holders to assist in the prevention of unlawful diversion 
of water and in discouraging any waste or unreasonable use of water. To assist the State Water Board, 
you may file a complaint at: 
http://www.dtsc.ca.gov/database/CaiEPA_Complaint/index.cfm. 

We recognize the burden and loss this notice creates for you during the drought, and we want to assure 
that others do not illegally benefit from your curtailments. 

If you have any questions concerning this notice, please contact Paul Wells of the Division of Water 
Rights at (916) 323-5195 or paul.wells@waterboards.ca.gov. 

Sincerely, 

Barbara Evoy, Deputy Director 
Division of Water Rights 

cc: Please see next page. 
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Term 91 Curtailment Notice 

cc: Paul Fujitani, Deputy Manager 
Central Valley Operations Office 
Bureau of Reclamation, Suite 300 
3310 El Camino Avenue 
Sacramento, CA 95821 

-3-

Andy Chu, Chief Export Management Section 
SWP Operations Control Office 
Department of Water Resources 
3310 El Camino Avenue, Suite 300 
Sacramento, CA 95821 

Tracy Pettit, Chief Water Management Branch 
SWP Operations Control Office 
Department of Water Resources 
3310 El Camino Avenue, Suite 300 
Sacramento, CA 95821 

Michael George, Delta Watermaster 
Office of Delta Watermaster 
State Water Resources Control Board 
P.O. Box 100 
Sacramento, CA 95812-0100 

April 30, 2015 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

BBID 
EXHIBIT 343 



BBID Exh. 343

May 1, 2015 

NOTICE OF UNAVAILABILITY OF WATER AND IMMEDIATE CURTAILMENT FOR THOSE 
DIVERTING WATER IN THE SACRAMENTO RIVER WATERSHED WITH A POST-1914 
APPROPRIATIVE RIGHT 

On January 23, 2015 and again on April 2, 2015, the State Water Resources Control Board 
(State Water Board) issued a Notice of Surface Water Shortage and Potential for Curtailment 
due to dry conditions throughout the State. On April1, 2015, the Governor issued an executive 
order, order B-29-15, continuing the state of emergency, initially enacted on January 17, 2014, 
due to drinking water shortages, diminished water for agriculture production, degraded habitat 
for fish and wildlife, increased wildfire risk and the threat of saltwater contamination to fresh 
water supplies in the Sacramento-San Joaquin Delta. 

Curtailment of Post-1914 Water Rights: 
Based upon the most recent reservoir storage and inflow projections, along with forecasts for 
future precipitation events, the State Water Board has determined that the existing water supply 
in the Sacramento River watershed is insufficient to meet the needs of all water rights holders. 
With this notice. the State Water Board is notitving all holders of post-1914 apQropriative water 
rights within the Sacramento River watershed of the need to immediately stop diverting under 
their post-1914 water rights. with the exceptions discussed below. Please be advised that, if 
you continue to divert under a claim of pre-1914 right, most or all pre-1914 rights in the 
Sacramento River watershed are likely to be curtailed later this year due to the extreme dry 
conditions. This condition of curtailment will continue until water conditions improve. Even if 
there is water physically available at your point of diversion, that water is necessary to meet 
senior water right holders' needs or is water released from storage that you are not entitled to 
divert. If precipitation occurs in the following weeks or months, you should not commence 
diversion before being notified by the State Water Board that water is legally available for 
diversion under your priority of right. 

Permission to initiate diversions during or following significant rainfall events may be posted at: 
htto:/[wvv .v.watelj?oards .ca.govNt-·at~rrigilts/water is~ues/proqrams/drought/indyx.shtml#notices. You 
can get immediate email updates from the State Water Board about these notices by 
subscribing to "Drought Updates" at: jJttD:/1'-.r..•ww.waterboards.ca.aov/cesources/email subscriQtions/ 

Compliance Certification Required: 
Curtailed post-1914 diverters are required to document receipt of this notice by completing an 
online Curtailment Certification Form (Form) within seven days. The Form confirms your 
cessation of diversion under the specific post-1914 water right, and, if applicable, identifies the 
alternate water supply you will use in lieu of the. curtailed water right. Completion of the_ Form is 
mandatory to avoid unnecessary potential enforcement proceedings. You are required to 
complete the Form for each post-1914 water right identified through this curtailment at: 
http://vvvJVv.waterbo?.:rds.ca~QOV/W8terrighis/water i!;?sues/nrograms/ewrims/curtailmenV2015curt form.php 
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To Water Right Users in the 
Sacramento River Watershed 

Exceptions to Curtailment: 

-2- May 1, 2015 

If your diversion is for hydroelectric generation by direct diversion only and all water diverted is 
returned to the same stream system, you may continue to divert under your post-1914 permit or 
license. If you continue to divert under the above circumstances, you must identify that on the 
Form and provide the information requested. If you have previously collected water to storage 
in a reservoir covered by a post-1914 right prior to this curtailment notice, you still may 
beneficially use that previous stored water consistent with the terms and conditions of your post-
1914 water right. However, you must bypass all inflow into the reservoir at all tinies during the 
curtailment. · 

No Exception for Health and Safety: 
There is no exception to the curtailment notice for health and safety needs. However, we are 
aware that some water users must comply with directives issued by the Division of Drinking 
Water (DOW), or local health or drinking water regulation to provide continued water service to 
meet minimum health and safety standards. Should you continue to divert water under a 
curtailed water right to meet human health and safety needs, you must complete the Form 
identifying your health and safety needs, whether there is an applicable DDW, state or local 
regulation and your attempts at securing an alternate water supply. The State Water Board will 
carefully analyze the non-exempted continued diversions for minimum health and safety needs 
on a case-by-case basis. 

Potential Enforcement: 
Those who are found to be diverting water beyond what is legally available to them may be 
subject to administrative fines, cease and desist orders, or prosecution in court. The State 
Water Board may levy fines of $1,000 per day of violation and $2,500 for each acre-foot 
diverted or used in excess of a valid water right. (See Water Code, §§ 1052,1 055.) 
Additionally, if the State Water Board issues a Cease and Desist Order against an unauthorized 
diversion, violation of any such order can result in a fine of $10,000 per day. (See Water Code, 
§§ 1831' 1845.) 

The State Water Board is encouraging diverters to work together to reach local voluntary 
agreements that not only provide solutions that help local communities with water shortages, but 
also prevent impacts to other legal users of water and do not cause unreasonable effects on fish 
and wildlife. If you have any questions, please call our Curtailment Hotline at (916) 341-5342, 
contact us by email at: SVVRCB-Curtailment-Cartiftcation@waterbo~rds.ca.cov, or review our drought 
year web page at: 
tltto://~Yww.waterboards.ca.oov/watarrighis/water issues/orograrns/drpugb1/illdex.shtml 

The State Water Board also encourages water right holders to assist in the prevention of 
unlawful diversion of water and in discouraging any waste or unreasonable use of water. 
To assist the State Water Board, you may file a complaint at: 
http://wwvv.dtsc.ca.qov/database/CaiEPA Comploint/ind~x.cfm. 

We recognize the burden and loss this notice creates for you during the drought, and want to 
assure that others do not illegally benefit from your curtailments. 

Sincerely, 

~~~ 
Thomas Howard 
Executive Director 
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Water Boards 
JUN 15 2015 ___________ ____________ __ ____:_:_:_~~:...::...:..~ .. , _. -· -···-·-· 

State Water Resources Control Board 

June 12, 2015 

BYRON-BETHANY IRRIGATION DISTRICT 
C/0 RICK GILMORE, GENERAL MANAGER 
7995 BRUNS ROAD 
BYRON, CA 94514 

Byron-Bethany 
Irrigation [) istrict 

In Regards to Claim of Right(s) [ID (password}]: S021256 (407769) 

NOTICE OF UNAVAILABILITY OF WATER AND NEED FOR IMMEDIATE CURTAILMENT 
FOR THOSE DIVERTING WATER IN THE SACRAMENTO-SAN JOAQUIN WATERSHED,S 
AND DELTA WITH A PRE-1914APPROPRIATIVE CLAIM COMMENCING DURING OR 
AFTER 1903 

On January 23, 2015 and again on April 2, 2015, the State Water Resources Control Board 
(State Water Board) issued a Notice of Surface Water Shortage and Potential for Curtailment 
due to dry conditions throughout the State. On April 1, 2015, the Governor issued an executive 
order, order B-29-15, continuing the state of emergency, initially enacted on January 17, 2014, 
due to drinking water shortages, diminished water for agriculture production, degraded habitat 
for fish and wildlife, increased wildfire risk and the threat of saltwater contamination to fresh 
water supplies in the Sacramento-San Joaquin Delta (Delta). 

On April 23, 2015 and May 1, 2015, the State Water Board issued curtailment notices to all 
post-1914 appropriative water rights in the Sacramento and San Joaquin River watersheds, 
inclusive of the Delta, due to insufficient projected water supplies. Based on updated water 
supply projections provided by the Department of Water Resources in early May, the State 
Water Board is now notifying pre-1914 claims of right, with a priority date of 1903 and later for 
the Sacramento-San Joaquin watersheds and the Delta, that, due to ongoing drought 
conditions, there is insufficient water in the system to service their claims of right. 

Curtailment of Certain Pre-1914 Claims of Right Commenced During or After 1903: 
Based upon the most recent reservoir storage and inflow projections, along with forecasts for 
future precipitation events, the existing water supply in the Sacramento-San Joaquin 
watersheds and Delta watersheds is insufficient to meet the needs of some pre-1914 claims of 
right. With this notice, the State Water Board is notifying pre-1914 appropriative claims of right 
with a priority date of 1903 and later within the Sacramento -San Joaquin watersheds and Delta 
of the need to immediately stop diverting water with the exceptions discussed below. This 
condition of curtailment will continue until water conditions improve. Even if there is water 
physically available at your point of diversion, that water is necessary to meet more senior water 
right holders' needs or the water may be released previously stored water which must continue 
instream to serve its intended beneficial use. lf precipitation occurs in the following weeks or 
months, you should not commence diversion before being notified by the State Water Board 
that water is legally available for diversion under your priority of right. Evaluations for additional 
curtailments of more senior rights will be made every two weeks through September. 
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To Water Right Users in the 
Sacramento-San Joaquin Delta, 
Sacramento & San Joaquin River Watersheds 

Compliance Certification Required: 

-2- June 12, 2015 

Holders of pre-1914 water right claims with priority dates equal to or later than 1903 are 
required to document receipt ·of this notice by completing an online Curtailment Certification 
Form (Form) within seven days. The Form confirms your cessation of diversion under the 
specific pre.;.1914 claim of right. Completion of the Form is mandatory to avoid unnecessary 
potential enforcement proceedings. You are required to complete the Form for each pre-1914 
claim of right identified through this notice at: 
http://www.waterboards.ca.gov/waterrightslwater_issues/programslewrims/curtailment/2015curt_form.php 

Exceptions to Curtailment: 
If your diversion is for hydroelectric generation by direct diversion only and all water diverted is 
returned to the same stream system, you may continue to divert under your pre-1914 claim of 
right. If you continue to divert under the above circumstances, you must identify that on the 
Form and provide the information requested. If you have previously collected water to storage 
in a reservoir covered by a pre-1914 claim of right prior to this curtailment notice, you still may 
beneficially use that previously stored water. However, you must bypass all inflow into the 
reservoir at all times during the period this notice remains in effect. 

No Exception for Health and Safety: 
There is no exception to this notice for health and safety needs. However, we are aware that 
some water users must comply with directives issued by the Division of Drinking Water (DOW), 
or local health or drinking water regulation to provide continued water service to meet minimum 
health and safety standards. Should you continue to divert water under a claim of right subject 
to this notice to meet human health and safety needs, you must complete the Form identifying 
your health and safety needs, whether there is an applicable DOW, state or local regulation and 
your attempts at securing an alternate water supply. The State Water Board will carefully 
analyze the non-exempted continued diversions for minimum health and safety needs on a 
case-by-case basis. 

Potential Enforcement: 
Those who are found to be diverting water beyond what is legally available to them may be 
subject to administrative penalties, cease and desist orders, or prosecution in court. If the State 
Water Board finds following an adjudicative proceeding that a person or entity has diverted or 
used water water unlawfully, the State Water Board may assess penalties of $1,000 per day of 
violation and $2,500 for each acre-foot diverted or used in excess of a valid water right. (See 
Water Code,§§ 1052, 1055.) Additionally, if the State Water Board issues a Cease and Desist 
Order against an unauthorized diversion, violation of any such order can result in a fine of 
$101000 per day. (See W.ater Code,§§ 1831, 1845.) 

The State Water Board is encouraging diverters to work together to reach local voluntary 
agreements that not only provide solutions that help local communities with water shortages, but 
also prevent injury to other legal users of water and do not cause unreasonable effects on fish 
and wildlife. If you have any questions! please call our Curtailment Hotline at (916) 341-5342, · 
contact us by email at: SWRCB-Curtailment-Certification@waterboards.ca.gov, or review our drought 
year webpage at: http:/lwww.waterboards.ca.gov/watenights/water_issues/programsldroughtlindex.shtml#notices 
The State Water Board also encourages water right holders to assist in the prevention of 
unlawful diversion ofwater and in discouraging any waste or unreasonable use of water. To 
assist the State Water Board, you may file a complaint at: 
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To Water Right Users in the 
Sacramento-San Joaquin Delta, 
Sacramento & San Joaquin River Watersheds 

-3-

http://www.dtsc.ca.gov/database/CaiEPA_ Complaint/index.cfm 

June 12, 2015 

We recognize the burden the drought creates, and want to assure that others do not illegally 
benefit from your curtailments. 

Sincerely, 

~~ 
Thomas Howard 
Executive Director 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT 345 



BBID Exh. 345

State \;Vater Resources Control Bc~ard 

July 15, 2015 

BYRON-BETHANY IRRIGATION DISTRICT 
C/0 RICK GILMORE, GENERAL MANAGER 
7995 BRUNS ROAD 
BYRON, CA 94514 

JUL 18 2015 

PARTIAL RESCISSION OF APRIL, MAY AND JUNE 2015 CURTAILMENT NOTICES AND 
CLARIFICATION OF STATE WATER BOARD POSITION RE: NOTICES OF UNAVAILABILITY OF 
WATER FOR THOSE DIVERTING WATER iN THE SACRAMENTO RIVER WATERSHED, SAN 
JOAQUIN RIVER WATERSHED AND DELTA, AND SCOTT RIVER 

The State Water Resources Control Board (State Water Board) issued two letters earlier this year 
(January 23, 2015 and April2, 2015) advising persons of the drought and the resulting lack of surface 
water availability. These letters were issued to facilitate planning for diversions during critical water 
supply shortages. 

In addition to the planning letters, the State Water Board staff has issued notices to specific water 
diverters alerting categories of users that information available to the State Water Board staff indicates 
there is insufficient water available to divert under the priority of their water rights. These notices were 
issued as follows: 

Sacramento River and Delta 
o May 1, 2015: All post-1914 rights (concurrent with term 91 curtailment); and 
o June 12, 2015: All appropriative water rights with a priority date between 1903 and 1914. 

San Joaquin River 
o April23, 2015: All post-1914 appropriative rights; and 
o June 12, 2015: All appropriative water rights with a priority date between 1903 and 1914. 

Additional San Joaquin River Sub-watersheds 
o June 26, 2015: Appropriative rights in the Upper San.Joaquin watershed with a 

priority date senior to 1903; 
o June 26, 2015: Appropriative rights in the Merced watershed with a priority date 

between 1858 and 1902; and 
o June 26, 2015: Four appropriative rights in the Tuolumne River watershed. 

Scott River 
o April23, 2015: All Decreed Surplus Class Rights, Post-1914 rights. and Priority class 2 

water rights in Schedule D4. 

You received one of the above notices because information available to the State Water Board, of which 
you may not be aware, indicates there is insufficient water to divert under the priority of your right. The 
notice was provided to ensure that diverters: (a) are aware of the severity of the situation; (b) have 
reliable information regarding the amount of water available for their diversion; and (c) have information 
on whether water that may appear to be available instead is only available to serve senior rights 
(expressed in the notices as priority of rights}. 

The purpose of this notice is to rescind the "curtailment" portions of the unavailability notices you 
received. To the extent that any of the notices described above contain language that may be construed 
as an order requiring you to stop diversions under your affected water right, that language is hereby 
rescinded. Similarly, any language that may be construed as requiring affected water right holders to 
submit curtailment certification forms is hereby rescinded. 
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Clarification to Recipients of Prior Notifications -2- July 15, 2015 
of Non-Availability of Water and Partial Rescission 

Please note that information· available to the State Water Board continues to indicate that there is 
insufficient water available for the categories of junior·water users identified in the State Water Board's 
prior correspondence, identified above. If you believe you received this notice in error, or have 
information that you want to provide in response to this notice, or have information you believe the State 
Water Board staff should otherwise consider, you may submit that information via email to: 
SWRCB-Drouqht-Availability@waterboards.ca.gov 

Diversion is always subject to water availability limitations, and diversions under your affected water right 
may be subject to enforcement should the State Water Board find such diversions are or were 
unauthorized. The State Water· Board is continuing its drought-year inspections to determine whether 
diverters are using water to which they are not entitled. 

Diversion when there is no available water under the priority of your right is an unauthorized 
diversion and use and Is subject to enforcement by the State Water Board. Those who are found to 
be diverting water beyond what is legally available to them may be subject to administrative penalties, 
cease and desist orders, or prosecution in court. If the State Water Board finds following an adjudicative 
proceeding that a person or entity has diverted or used water unlawfully, the State Water. Board may 
assess penalties of up to $1,000 per day of violation and $2,500 for each acre-foot diverted or used in 
excess of a valid water right {See Water Code, §§ 1052, 1055.) Additionally, if the State Water Board 
issues a Cease and Desist Order against an unauthorized diversion, violation of any such order can result 
in penalties of up to $10,000 per day. (See Water Code,§§ 1831, 1845.) Any State Water Board 
enforcement action will be based upon the availability of water and be consistent with the reasonable and 
beneficial use requirement contained in article X, section 2 of the California Constitution. This notice 
does not establish or impose any new compliance responsibilities. Non-compliance with this notice shall 
not constitute a basis for the State Water Board's initiation of any enforcement action. 

Consistent with the partial rescission of the prior notices, you are not required to complete and file the 
Curtailment Certification Form (Form) attached to the prior notices. The prior notices stated that there are 
no exceptions to curtailment, but provided opportunity for persons to inform the State Water Board, 
through the Form, whether they were under directives issued by the Division of Drinking Water or local 
health or drinking water regulation to provide continued water service to meet minimum health and safety 
standards. Although you are not required to complete the Form, you can voluntarily advise the State 
Water Board of directives regarding your domestic water system operation to facilitate the State Water 
Board's response to the drought conditions. 

The State Water Board also encourages water right holders to assist in the prevention of unlawful 
diversion of water and in discouraging any waste or unreasonable use of water. To assist the State 
Water Board, you may file a complaint at: http://www.dtsc.ca.gov/database/CaiEPA_Complaintlindex.cfm. 

We recognize the burden and loss that California's historic drought is causin.g, and want to assure that 
others do not illegally benefit from your compliance with the Water Code. 

Sincerely, 

Thomas Howard 
Executive Director 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 

Cc: 
Subject: 

Riddle, Diane@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDL T)/CN = RECIPIENTS/CN =RIDDLE, 
DIANE@WATER7DEC8BE1-7D09-4111-ASOA-759550813A4973Q> 
Friday, March 14, 2014 4:57 PM 
Evoy, Barbara@Waterboards; Trgovcich, Caren@Waterboards; Grober, 
Les@Waterboards; Howard, Tom 
Kassel, Jim@Waterboards; O'Hagan, John@Waterboards 
RE: Ca ll with Valerie Kincaid and Tim O'Laughlin 

Tim is correct that SJR flows are required to be 1140 for 29 days in March (the number of required Chipps days} under D-
1641. However, this year since we have waived the Chipps requirement (and are proposing to allow higher exports 
while not meeting all of the required Chipps days}, that doesn't make total sense. Regardless, USSR should have 
requested a change for March, but they aren't technically out of compliance until the end of the month since it is a 30 
day average, so maybe we'll get a request before the end of the month (or should at least tell USSR they should submit 
one asap). 

From: Evoy, Barbara@Waterboards 
Sent: Friday, March 14, 2014 4:24 PM 
To: Trgovcich, Caren@Waterboards; Grober, Les@Waterboards; Riddle, Diane@Waterboards; Howard, Tom 
Cc: Kassel, Jim@Waterboards; O'Hagan, John@Waterboards 
Subject: FW: Call with Valerie Kincaid and Tim O'Laughlin 

an update on the SJ picture. 

From: O'Hagan, John@Waterboards 
Sent: Friday, March 14, 2014 4:22 PM 
To: Evoy, Barbara@Waterboards; Kassel, Jim@Waterboards 
Subject: Call with Valerie Kincaid and Tim O'Laughlin 

Barbara, 
Jim and I spoke with Valerie and Tim. Of most interest, Tim stated that his clients held off irrigation so far in March. He 
expects conditions will change next week when his clients will begin irrigation deliveries. We discuss current flow 
conditions and that data confirms there is limited deliveries from the major reservoirs. Downstream flows from the 
tributaries to San Joaquin are mostly FERC flow requirements or other flow conditions. We discussed some tributaries 
where there are some losses {either natural or small irrigation) occurring. 

Tim stated in his opinion that the flows at Vernalis should be 1140 cfs and wanted to know our opinion but I provided no 
opinion. I told him I would check and get back to him. Les? 

We also discussed the need for curtailment and the potential injury to his clients' prior rights from upstream post-1914 
right holders. Tim stated that the upstream diversions are so minor that he sees no potential injury or reason for 
curtailment. I asked if his clients would be willing to allow such diversions to continue and waive rights to injury 
claims. He agreed to ask his clients. However, Tim does not represent all prior right holders, especially the divert~rs 
along the downstream portion of the San Joaquin. Valerie stated that if she represented a downstream prior right 
holder she would not want those post-1914 to continue to divert. I asked Tim if we curtailed these diverters, but 
allowed continued diversion for health and safety needs would that be an issue. Tim stated his clients are already 
helping some communities upstream and would have no problem with such exemption. Tim agreed to get back to me 
on Monday on exactly when his clients would be starting irrigation, and if they would be willing to waive injury by 
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upstream post-1914 right holders. He also stated that he was meeting with Paul Fujitani of the Bureau on March 25th to 
discuss summer operations of New Melones. 

John O'Hagan, Manager 
Enforcement Section 
Division of Water Rights 
(916) 341-5368 
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Tauriainen, Andrew@Waterboards 

From: Kassel, Jim@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDLT)/CN = RECIPIENTS/CN =KASSEL, JIM@WATERBOD8195469-
BA7B-4952-B83A-EAEB987CA35E277> 

Sent: Friday, March 14, 2014 8:28AM 
To: 
Cc: 

O'Hagan, John@Waterboards; Evoy, Barbara@Waterboards 
Grober, Les@Waterboards 

Subject: RE: Delta Links 

That might make more sense. Les, What do you think? 

Jim 

From: O'Hagan, John@.Waterboards 
Sent: Friday, March 14, 2014 8:24AM 
To: Evoy, Barbara@Waterboards; Kassel, Jim@Waterboards 
Cc: Grober, Les@Waterboards 
Subject: FW: Delta Links 

Delta is in excess and flow from San Joaquin at Vernalis is at 972 cfs. 576 cfs is coming from Stanislaus. Without using 
the South Delta Demand against the San Joaquin River, the 972 would be excess of San Joaquin upper watershed 
demand. Therefore, no curtailment at this time. 

Due to the Delta issue, do you want me to have staff treat the Sacramento-San Joaquin watersheds as a single 
watershed? 

From: Coats, Brian@Waterboards 
Sent: Friday, March 14, 2014 7:45AM 
To: O'Hagan, John@Waterboards 
Subject: Delta Links 

http://www.water.ca.gov/swp/operationscontrol/docs/delta/deltaops.pdf 

http://www.water.ca.gov/swp/operationscontrol/docs/mapper/WTRRPT.SAT 

Brian 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 
Subject: 
Attachments: 

John and Les, 

Yeazel!, Jeffrey@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDL T)/CN = RECIPIENTS/CN = YEAZELL, J EFFDF6598F6-BOC8-42CD-A645-
EF74CCA53ABC817> 
Tuesday, July 01, 2014 8:41AM 
O'Hagan, John@Waterboards; Grober, Les@Waterboards 
Revised Sacramento Senior Demand Summary 
Sacramento July 2010 Senior Demand rev 2.pdf 

I found a cell calculation error this morning, which resulted in lower demand in the Sacramento valley floor. The revised 
map is attached. 

I apologize for this inconvenience, 

Jeff 
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Tauriainen, Andrew@Waterboards 

From: O'Hagan, John@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDL T)/CN = RECIPIENTS/CN =O'HAGAN, JOHN@WATER7B72A79A­
DD76-4B3C-B470-A3BF3BSBCDD7939> 

Sent: Friday, August 08, 2014 1:22PM 
To: 
Cc: 

Grober, Les@Waterboards 
Montgomery, Amanda@Waterboards; West, Yvonne@Waterboards; Coats, 

Brian@Waterboards; Miller, Aaron@Waterboards 

Subject: RE: Delta diversions 

This is a bad time because both Yvonne and I are both out. Amanda will be acting for me but she is not familiar with the 

letters. I have saved letters at: S:\DWR\VOL1\COMDRV\2014 DROUGHT\Delta issues. Brian is acting as Enforcement 

Manager next week but he and Aaron are working on our process information for Term 22 for Michael Band for a 

potential Curtailment Order. Yvonne drafted an order format for the informational item based on the Bureau and DWR 

letter. 

Per our discussion we have identified limited benefits of getting the information, especially this late in the year and if 

limited to south delta. 
Benefits may be: 

e Patent Date, pre-1914 priority date, and diversion information for this year can be requested and reviewed and 

used for: 
o Adjustment of South Delta Demand currently used for this year's analysis and any future analysis. If we 

are able to process the required information, the new demand information may affect determination of 

date for re-activating post-1914 diverters. 
o Identify claims that do not have sufficient supporting information. Unfortunately, the Regulation 

requires to comply with request for information but it does not require accurate information to be 

submitted. 
o Potentially identify cases of unauthorized diversions. Note: enforcement would be via existing 

enforcement process. 

What an Information Order cannot require and Does not Solve: 

• Cannot require the Delta Diverters to specially identify what water source is being used under claimed water 

right. The Delta diverters would still claim portion of their right satisfied by Bay water. 

• Does not relate the priority of South Delta rights to the priorities claimed by diverters in the upper watershed. 

o Does not identify the water that is available to divert under riparian, pre-1914 or post-1914 rights. 

Informational order may not be the right tool, if applied only to the south delta area, but may be useful if inclusive of all 

diverters located immediately downstream of the CVP and SWP reservoirs. This may be important, especially after 

October when contracts end but dry conditions persist. Contractors and others will be diverting at that time under prior 

right claims, and that demand may limit vital collection of water to storage due required Project releases for delta 

conditions. However, we do not have a complaint. 

From: Grober, Les@Waterboards 
Sent: Friday, August 08, 2014 7:29AM 
To: O'Hagan, John@Waterboards 
Subject: FW: Delta diversions 

Here is the formal request. We should not wait until you are back so tell me who I should work with. 
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From: Evoy, Barbara@Waterboards 
Sent: Thursday, August 07, 2014 7:37 PM 
To: Grober, Les@Waterboards 
Subject: Fwd: Delta diversions 

FYI 

Sent from my iPhone 

Begin forwarded message: 

From: "Dadamo, Dorene@Waterboards" <Dorene.Dadamo@waterboards.ca.gov> 

Date: August 7, 2014 at 7:34:52 PM PDT 
To: "O'Hagan, John@Waterboards" <John.O'Hagan(a)waterboards.ca.gov>, "Marcus, 

Felicia@Waterboards" <Felicia.Marcus@waterboards.ca.gov>, "Evoy, Barbara@Waterboards" 

<Barbara.Evoy@waterboards.ca. gov>, "Cole, Anna@Waterboards" 
<Anna.Cole@Waterboards.ca.gov>, "Sawyer, Andy@Waterboards" 
<Andy.Sawver@waterboards.ca.gov>, "Barrios, Alicia@Waterboards" 
<Aiicia.Barrios@Waterboards.ca.gov> 
Cc: Thomas Howard <tomrhow@me.com>, "Trgovcich, Caren@Waterboards" 
<Caren.Trgovcich@waterboards.ca.gov>, "Lauffer, Michael@Waterboards" 
<michael.lauffer(a)waterboards.ca.gov> 
Subject: Delta diversions 

Barbara- I'd like to get a briefing on how we are going forward with this issue. Felicia is also 

interested, and we'd like to be in the same briefing. Can you please coordinate with Anna and 

Alicia on setting up a meeting? My preference is on Wed. the 13th if possible. Thanks, -DD 

DeeDee D'Adamo 
Board Member 
State Water Resources Control Board 
916-341-5264 

From: "George V. Hartmann" <gvhlaw@gmail.com> 

Date: Thursday, August 7, 2014 at 7:01PM 

To: Barbara Evoy <barbara.evoy@waterboards.ca.gov> 

Cc: Tom Howard <tom.howard@waterboards.ca.gov>, "Marcus, Felicia@Waterboards" 

<Felicia.Marcus@waterboards.ca.gov>, "Spivy-Weber, Frances@Waterboards" <Frances.Spivy­

Weber@waterboards.ca.gov>, DeeDee D'Adamo <dorene.dadamo@waterboards.ca.gov>, Steve Moore 

<steven.moore@waterboards.ca.gov>, Tam Doduc <tam.doduc@waterboards.ca.gov>, Jeanne Zolezzi 

<JZOLEZZI@herumcrabtree.com>, Dante Nomellini <ngmplcs@pacbell.net>, 

"tkeeling@freemanfirm.com .. <tkeeling@freemanfirm.com>, .. Dante Nomellini, Jr ... 

<dantejr@pacbell.net>, John Herrick <Jherrlaw@aol.com>, "rmehlhaff@mehlhaff-law.com" 

<rmehlhaff@mehlhaff-law.com>, "Keller, Kurtis C." <kkeller@neumiller.com>, John O'Hagan 

<john.O'Hagan@waterboards.ca.gov>, Craig Wilson <craig.wilson@waterboards.ca.gov>, "Mia S. 

Brown" <mbrown@miabrownlaw.com>, "Alexis Stevens (astevens@somachlaw.com)" 

<astevens@somachlaw.com>, Jennifer Spaletta <jennifer@spalettalaw.com> 

Subject: Re: Letter from South Delta landowners 

August 7, 2014 
VIA ELECTRONIC MAIL 
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Ms. Barbara L. Evoy 
Deputy Director 
Division of Water Rights 
State Water Resources Control Board 
1001 I Street 
Sacramento, CA 95 814 
RE: July 23, 2014 Letter from DWR and USBR and related correspondence 

Dear Ms. Evoy: 

This office represents Reclamation Districts and landowners in the Delta. Please regard this 
letter as a strong objection to the Board taking any action in response to the DWR and USBR 
July 23, 2014 "letter" other than scheduling a hearing. The letter in question does not appear to 
be a complaint that would trigger specific actions by the Board under its recently-adopted 
emergency regulations- much less a "wholesale" investigation of the water rights of all in-Delta 
diverters- which, as Mr. Herrick has ably stated in his letter to you- have already been 
thoroughly investigated by the Watermaster and others. 

The McDonald Island landowners and Reclamation District (No. 2030) recently furnished the 
state Watermaster with the preliminary but factually accurate results of a recent study that clearly 
and simply demonstrates that the drainage system on McDonald Island returns substantially more 
water to the Delta than is consumed by crops, evaporation and carriage losses. Water returned to 
the system includes tail-water, seepage, rainfall and artesian flows. We are prepared to submit 
the results of our study to the Board as part of the record of a proper hearing. 

To suggest, as DWRIUSBR asserts in their letter to you, that Delta diversions increase the 
amount of stored water that must be released in order to maintain salinity levels, is mere 
speculation and without foundation. We believe this and other issues should be thoroughly 
vetted in the proper forum. We also believe that the Board Members and Staff (as well as DWR 
and USBR) would be helped by understanding the reality of the Delta, the constant availability 
of water in the Delta, and what would happen if landowners I farmers were rendered unable to 
conduct farming and reclamation (drainage) operations in the Delta. All ofthese subjects (and 
more) are ripe for discussion at a properly noticed Hearing, which we request before any action 
is taken under the emergency regulations. 

I am out of the office on vacation and do not have my firm's letterhead available. Please accept 
this communication in email fonnat. 

Very Truly Yours, 

George V. Hartmann 

Confidentiality Notice: This e-mail transmission and any accompanying document(s), may contain confidential 
information which is legally privileged under the attorney-client or attorney work product privileges. Forwarding or 
sending attorney-client emails or attachments whether directly or in an email string to persons other than the 
attorney and client engaged in an attorney-client relationship may limit or destroy the attorney-client privilege. The 
information contained herein or any attachment hereto is intended only for the use by the individual(s) or entities 
named as the addressee(s) above. If you are not the intended recipient, or the person responsible for delivering it to 
the intended recipient, you are hereby notified that any disclosure, copying, distribution, or use of any of the 
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information contained in this transmission is strictly PROHIBITED. Any such inadvertent disclosure of 

information, which includes any metadata in emails or attachments, shall not compromise or waive the attorney­

client privilege as to this communication or otherwise. If you have received this transmission in en·or, please notify 

me by telephone at (209)-956-9940 or reply e-mail and delete this message and any attachments. Thank you. 

George V. Harttnann, Esq. 
THE HARTMANN LAW FIRM 
3425 Brookside Road, Suite A 
Stockton, CA 95219 

209.956.9940 0 
209.956.9929 F 

Discourage litigation. Persuade your neighbors to compromise whenever you can. As a 

peacemaker the lawyer has superior opportunity of being a good man. There will still be business 

enough. 

Abraham Lincoln 
16th president ofUS (1809- 1865) 
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Tauriainen, Andrew@Waterboards 

From: Coats, Brian@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDLT)/CN = RECIPIENTS/CN =COATS, BRIAN @WATERBBBDDE385-
DDOS-476A-BCSC-F251692BOBEA11F> 

Sent: Thursday, September 25, 2014 9:06AM 
To: Grober, Les@Waterboards 
Cc: O'Hagan, John@Waterboards; Mrowka, Kathy@Waterboards; Evoy, 

Barbara@Waterboards 
Subject: RE: Lifting Curtailments Letter 
Attachments: octl.jpg; oct2.jpg; sept26jpg; sept27 jpg; sept28jpg; sept29.jpg; sept30.jpg 

Attached is the next seven day forecast, some rain in the foothills and northeastern part of the State for the next couple 
days; peters out afterwards. 

-----Original Message-----
From: Grober, Les@Waterboards 
Sent: Thursday, September 25, 2014 8:54AM 
To: O'Hagan, John@Waterboards; Evoy, Barbara@Waterboards 
Cc: Riddle, Diane@Waterboards; West, Yvonne@Waterboards; Aue, Marianna@waterboards; Coats, 
Brian@Waterboards; Mrowka, Kathy@Waterboards 
Subject: RE: Lifting Curtailments Letter 

This is the latest (September 12} I see of this letter. What is the status? It was my understanding that we would want to 
turn off curtailments when it starts raining, not necessarily tied to stream response. I know there is not likely to be a 
large runoff response but Tom wanted us to turn off curtailments tied to rainfall. 

-----Original Message-----
From: O'Hagan, John@Waterboards 
Sent: Friday, September 12, 2014 7:02AM 
To: Evoy, Barbara@Waterboards 
Cc: Grober, Les@Waterboards; Riddle, Diane@Waterboards; West, Yvonne@Waterboards; Aue, 
Marianna@waterboards; Coats, Brian@Waterboards; Mrowka, Kathy@Waterboards 
Subject: RE: Lifting Curtailments Letter 

Here is a revised letter. I accepted most of Marianna's edit and put in edit and footnote for Term 91. This is needed for 
today's meeting so we need to have final version by 9:00. 

-----Original Message-----
From: Evoy, Barbara@Waterboards 
Sent: Thursday, September 11, 2014 1:50PM 
To: O'Hagan, John@Waterboards 
Cc: Grober, Les@Waterboards; Riddle, Diane@Waterboards 
Subject: FW: Lifting Curtailments Letter 

Craig pointed out that lifting "curtailments" at specific times my impact the protections of Term 91. We thought it 
might be important just to note it in the general letter and then follow with more specific info to the Term 91 folks. 

-----Original Message-----
From: Wilson, Craig@Waterboards 
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Sent: Thursday, September 11, 2014 1:47 PM 
To: Evoy, Barbara@Waterboards 
Subject: Lifting Curtailments Letter 

Hi Barbara, 
See suggested footnote re Term 91 toward end. 

Craig 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 
Cc: 
Subject: 

Grober, Les@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOH F23SPDL T)/CN = RECIPIENTS/CN =GROBER, LES@WATERB070COOAFE­
C3A3-4DCB-8E6B-7COEEC93F2C874D> 
Monday, September 29, 2014 5:33 PM 
O'Hagan, John@Waterboards 
Trgovcich, Caren@Waterboards; Evoy, Barbara@Waterboards 
turning off curtailment in SJR 

On today's RTDOMT call Ron Milligan asked again if we would be willing to turn off curtailments in the SJR. Ron clarified 
what Paul said last week-- They are expecting (having heard from them) that Southern California Edison will be releasing 
more water from reservoirs upstream of Friant, and that inflow to Friant is expected, at some point, to exceed 
releases-this without any rain or runoff. Ron said he would check if turning off curtailment in the entire SJR system, 
including New Melones, would cause any problems for them, but he didn't think so. 

Did this issue come up in briefings? A special case could be made for turning off curtailment without any precipitation in 
just SJR mainstem upstream of Merced (or perhaps entire SJR). 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Here is the letter. 

From: Grober, Les@Waterboards 

Grober, Les@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDLT)/CN =RECIPIENTS/CN =GROBER, LES@WATERB070COOAFE­
C3A3-4DCB-8E6B-7COEEC93F2C874D> 
Wednesday, October 01, 2014 4:47PM 
Evoy, Barbara@Waterboards 
Riddle, Diane@Waterboards; O'Hagan, John@Waterboards 
RE: DWR letter re BBID 
Scan.pdf 

Sent: Wednesday, October 01, 2014 4:39 PM 
To: Evoy, Barbara@Waterboards 
Cc: Riddle, Diane@Waterboards; O'Hagan, John 
Subject: DWR letter re BBID 

Barbara, 

Did you get an email with attached letter on or around 9/23 from DWR regarding Byron-Bethany ID? If not or not 
readily available, don't waste time looking; I'll have Enessa scan. I'd like to post since it is a followup to DWR's 
"complaint" re Delta diverters, basically stating we should not include BBID in any info Orders since they report their 
diversion to DWR-and have offered to share with us. 

Les 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 
Cc: 

Subject: 
Attachments: 

Bi ll and Others, 

O'Hagan, John@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOH F23SPDL T)/CN = RECIPIENTS/CN =O'HAGAN, JOHN @WATER7B7 2A 79A­
DD76-4B3C-B4 70-A3 BF3 BS BCD 0793 9 > 
Friday, October 24, 2014 4:05 PM 
Croyle, William@DWR 
Helliker, Paui@DWR; RMILLIGAN@usbr.gov; Grober, Les@Waterboards; Evoy, 
Barbara@Waterboards; pfujitani@usbr.gov; Pettit, Tracy@DWR; Stein, Russeii@DWR; 
Moon, Laura K.@DWR; Nemeth, Karla@CNRA; Moon, Laura K.@DWR; Mizell, 
James@DWR; Hinojosa Jr., Arthur@DWR 
RE: This week's rain and Potential Curtailment Lifting 
imageOOl.jpg; image003.jpg; image004.png; imageOOS.jpg 

Based on the forecast, we will not be lifting curtailments at this time. 

From: Croyle, William@DWR 
Sent: Friday, October 24, 2014 3:44 PM 
To: O'Hagan, John@Waterboards 
Cc: Helliker, Paui@DWR; RMILLIGAN@usbr.gov; Grober, Les@Waterboards; Evoy, Barbara@Waterboards; 
pfujitani@usbr.gov; Pettit, Tracy@DWR; Stein, Russeii@DWR; Moon, Laura K.@DWR; Nemeth, Karla@CNRA; Moon, 
Laura K.@DWR; Mizell, James@DWR; Hinojosa Jr. 1 Arthur@DWR 
Subject: RE: This week's rain and Potential Curtailment Lifting 

Hi John 

The Department is also concerned with existing Delta water quality, the precipitation forecast for the Sacramento 
River watershed and the very dry conditions in the region. We are not in favor of lifting curtailments at this time. 

*********************************************************************** 
William A. Croyle, P.E., Chief 
Drought Operations 

Phone: (916) 654-6135 
Cell: (916) 216-8697 

william .croyle@water.ca.qov 

*********************************************************************** 

From: FUJITANI, PAUL [mailto:ofujitani@usbr.gov] 
Sent: Friday, October 24, 2014 1:29 PM 
To: O'Hagan, John@Waterboards 
Cc: Croyle, William@DWR; Helliker, Paui@DWR; RMILLIGAN@usbr.gov; Grober, Les@Waterboards; Evoy, 
Barbara@Waterboards 
Subject: Re: This week's rain and Potential Curtailment Lifting 

Hi John, 
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We are not convinced that this weekend's forecasted precipitation will result in a significant change in 
our water operations and are not in favor of lifting the curtailment yet. We are still making storage 
withdrawals from our reservoirs to support the in-basin uses and next week we may be closing the 
Delta Cross Channel gates to achieve the modified Rio Vista flow objective for October. Delta water 
quality is above levels of concern and more diversions in the basin will not be helpful. We can 
evaluate conditions next week when we can assess what the weekend storm produced, Delta water 
quality, and also evaluate forecasted conditions for the remainder of the month. 

Thanks, 
Paul 

On Fri, Oct 24, 2014 at 12:02 PM, O'Hagan, John@Waterboards <John.O'Hagan01waterboards.ca.gov> wrote: 

Gentlemen, 

I am reaching out for comments from both DWR and USBR. The State Water Board has received several 
requests from water right holders in the Sacramento River watershed to temporarily lift curtailments to allow for 
the collection of the runoff that may occur. As you know, our Board sent notices to post-1914 water right 
holders describing the intent to allow diversions when rainfall conditions 
justified. http://www.waterboards.ca.gov/waterrights/water issues/programs/drought/docs/curtail lift.pdf. 

Before the State Water Board considers lifting of curtailment, that would likely start on Saturday, we would 
like to know ifDWR or USBR object because it will affect delta operations and salinity control. FYI- We do 
expect that some parties downstream of your reservoirs will exercise rights to fill duck ponds during this period. 

Please provide your feedback as soon as possible. Thanks 

John O'Hagan 

Assistant Deputy Director, Water Rights 

State Water Resources Control Board 

916-341-5368 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 
Cc: 
Subject: 

Grober, Les@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDL T)/CN = RECIPIENTS/CN =GROBER, LES@WATERB070COOAFE­
C3A3-4DCB-8E6B-7CO EEC93 F2C87 4D > 
Thursday, October 30, 2014 2:16 PM 
Howard, Tom 
O'Hagan, John@Waterboards 
curtailment 

DWR and USBR continue to be opposed to the lifting of curtailments in SJR; would prefer, and support lifting only from 
Mokelumne north, or even settle for SJR at Vernalis north. They are concerned about backstopping demand on the SJR 
and not meeting the TUCP SJR pulse. They also are still pushing for only a 48 hour release of curtailment to limit any 
negative effects. I told them that at this time we are headed for a lifting on Sac and SJR from noon tomorrow for 72 
hours but would continue to consider their comments, and evaluate the SJR hydrology (and expected rainfall 
runoff). John was not on the call but we discussed; absent a change based on a reevaluation of expected SJR hydrology 
we continue to propose the 72 lift for both Sac and SJR. 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 
Cc: 

Subject: 
Attachments: 

Kathy, 

O'Hagan, John@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOH F23SP DL T)/CN = RECIPIENTS/CN =O'HAGAN, JOHN @WATER7B7 2A 79A­
DD76-4B3C-B4 70-A3 BF 3 BS BC DD79 3 9 > 
Friday, October 31, 2014 8:50 AM 
Mrowka, Kathy@Waterboards 
Grober, Les@Waterboards; Evoy, Barbara@Waterboards; Trgovcich, 
Caren@Waterboards; Howard, Tom 
FW: Sacramento- San Joaquin River Curtailment Lifting 
imageOOl.png; image002Jpg 

Tom has given ok for sending this notice. Use the notice below since Caren made minor edits and post it. 

From: Trgovcich, Caren@Waterboards 
Sent: Friday, October 31, 2014 7:52AM 
To: O'Hagan, John@Waterboards 
Subject: RE: Sacramento- San Joaquin River Curtailment Lifting 

John- if the notice has not gone, I fixed a couple of typos. 

SUBJECT: NOTICE OF TEMPORARY OPPORTUNITY TO DIVERT WATER UNDER PREVIOUSLY CURTAILED WATER RIGHTS 
FOR SACRAMENTO AND SAN JOAQUIN WATERSHEDS 

The State Water Resources Control Board (State Water Board) has temporarily lifted the water rights curtailment for 
post-1914 water rights in the Sacramento and San Joaquin River watersheds for Friday October 31st and continuing to 7 
AM on Monday, November 3rd. The temporary lifting of curtailments is based on a predicted rain event. Unless 
otherwise directed in a future Iyris notification, all curtailed water rights in the Sacramento and San Joaquin watersheds 
must cease diversions at 7 AM on Monday November 3rd. All diversions during this time period must be in accordance 
with the State Water Board's October 3, 2014 letter and Iyris notification. 

During this diversion opportunity, you must comply with all terms and conditions of your water right, especially the 
season of diversion and bypass conditions. This notice also does not relieve you of yourr responsibility to comply with 
other curtailments, like Term 91 Curtailment and Curtailment Orders for Deer Creek. You should keep a record of your 
diversions since such diversions are still subject to prior rights. Any diversion in violation of the terms and conditions or 
of these notices is subject to enforcement. 

The State Water Board will be monitoring weather forecasts and stream gages to determine if the temporary diversion 
opportunity should continue. Please monitor your email and our website for further updates on when diversions are 
authorized, and when curtailments are in place. If a Iyris notice is issued on the weekend, the website will not be 
updated until the following Monday due to service limitations. Although curtailments may be lifted on a seasonal basis 
once weather events allow such action, the current authorization to divert is based on limited duration storm events in 
the identified watersheds. 

From: O'Hagan, John@Waterboards 
Sent: Friday, October 31, 2014 7:43AM 
To: Howard, Tom; Grober, Les@Waterboards; Trgovcich, Caren@Waterboards; Evoy, Barbara@Waterboards 
Cc: Mrowka, Kathy@Waterboards; Coats, Brian@Waterboards 
Subject: Sacramento- San Joaquin River Curtailment Lifting 
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Tom, 
Based on DWR/NOAA Guidance Plots, I recommend sending the Sacramento-San Joaquin Notice now and letting it last 
through Monday at 7 am. Here is what we are seeing although these were from yesterday (Green is forecast and 
guidance is pink (more uncertainty): 

Sacramento 
The flows in the Sacramento at Bend Bridge shows increases from today through Monday, the 3rd at 7:00AM 
(http://cdec.water.ca.gov/guidance plots/BND gp.html.) 
The flow at Verona, show up a day later. (http://cdec.water.ca.gov/guidance plots/VON gp.html.) 
Middle Fork Feather, shows a smaller response ending on the 
3rd. http://cdec.water.ca.gov/guidance plots/MFP gp.html. 
Bear River were elevated from last storm but will increase with this 
storm. http://cdec.water.ca.gov/guidance plots/BRW gp.html. 

San Joaquin: 
Cosumnes flows increasing today through Monday. http://cdec.water.ca.gov/guidance plots/MHB gp.html. 
San Joaquin at Vernalis shows a slight delayed increase flow responses but through the 
3rd. http://cdec.water.ca.gov/guidance plots/VNS gp.html. 
Tuolumne River at Modesto shows small increase ending the 3rd. 
http://cdec.water.ca.gov/guidance plots/MOD gp.html. 
Merced River at Yosemite shows large increase today and beyond Nov 4th. 
http://cdec.water.ca.gov/guidance plots/POH gp.html. 
San Joaquin at Mossdale Bridge shows minor increase on Nov. 2nd. 
http://cdec.water.ca.gov/guidance plots/MSD gp.html. 

Here is the proposed notice: 

SUBJECT: NOTICE OF TEMPORARY OPPORTUNITY TO DIVERT WATER UNDER PREVIOUSLY CURTAILED WATER RIGHTS 
FOR SACRAMENTO AND SAN JOAQUIN WATERSHEDS 

The State Water Resources Control Board (State Water Board) has temporarily lifted the water rights curtailment for 
post-1914 water rights in the Sacramento and San Joaquin River watersheds for Friday October 31st and continuing to 7 
AM on Monday, November 3rd. The temporary lifting of curtailments is based on a predicted rain event. Unless 
otherwise directed in a future Iyris notification, all curtailed water rights in the Sacramento and San Joaquin watersheds 
must cease diversions at 7 AM on Monday November 3rd. All diversions during this time period must be in accordance 
with the State Water Board's October 3, 20141etter and Iyris notification. 

During this diversion opportunity, you must comply with all terms and conditions of your water right, especially season 
of diversion and bypass conditions. This notice also does not relieve your responsibility to comply with other 
curtailments, like Term 91 Curtailment and Curtailment Orders for Deer Creek. You should keep a record of your 
diversions since such diversions are still subject to prior rights. Any diversion in violation of terms and conditions or of 
these notices is subject to enforcement. 

The State Water Board will be monitoring weather forecasts and stream gages to determine if the temporary diversion 
opportunity should continue. Please monitor your email and our website for further updates on when diversions are 
authorized, and when curtailments are in place. If a Iyris notice is issued on the weekend, the website will not be 
updated until the following Monday due to service limitations. Although curtailments may be lifted on a seasonal basis 
once weather events al!ow such action, the current authorization to divert is based on limited duration storm events in 
the identified watersheds. 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 

Howard, Tom </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDL T)/CN = RECIPIENTS/CN =HOWARD, 
TOM@WATERB097BB8206-7061-4BF7-B503-158A6481C1EA139> 
Wednesday, November 12, 2014 3:32 PM 

To: O'Hagan, John@Waterboards 
Subject: RE: curtailment update 

OK 

From: O'Hagan, John@Waterboards 
Sent: Wednesday, November 12, 2014 3:30 PM 
To: Howard, Tom 
Subject: RE: curtailment update 

Will do. Just got a call from Russ Stein and discussed. He make send an email just to identify DWR would like us to wait 
and show that they were responsive to my email. 

From: Howard, Tom 
Sent: Wednesday, November 12, 2014 3:28 PM 
To: O'Hagan, John@Waterboards; Trgovcich, Caren@Waterboards; Evoy, Barbara@Waterboards; Grober, 
Les@Waterboards 
Cc: Mrowka, Kathy@Waterboards; Coats, Brian@Waterboards; Yeazel!, Jeffrey@Waterboards 
Subject: RE: curtailment update 

Go ahead and send. 

From: O'Hagan, John@Waterboards 
Sent: Wednesday, November 12, 2014 2:31 PM 
To: Howard, Tom; Trgovcich, Caren@Waterboards; Evoy, Barbara@Waterboards; Grober, Les@Waterboards 
Cc: Mrowka, Kathy@Waterboards; Coats, Brian@Waterboards; Yeazell, Jeffrey@Waterboards 
Subject: FW: curtailment update 

No word back from DWR or USBR. We are ready to send the following notice with a bump up to 1953: 

NOTICE OF LIFTING OF CURTAILED WATER RIGHTS FOR SACRAMENTO AND SAN JOAQUIN RIVER WATERSHEDS 

The State Water Resources Control Board (State Water Board) is lifting the water right curtailments for post-1914 water 
rights in the Sacramento and San Joaquin River watersheds with a priority date of December 31, 1953, and earlier. This 
action is based on reduced diversion demands after October 31st, and the switch in diversion demand from direct 
diversion to storage. Unless otherwise directed in a future email list notification, all curtailed water rights in the 
Sacramento and San Joaquin watersheds with a priority date of December 31, 1953, and earlier, may commence 
diversions. 

Water right holders must comply with all terms and conditions of their water right, including the season of diversion and 
bypass conditions. This notice also does not relieve a right holder of responsibility to comply with other curtailments, 
like Term 91 Curtailment and Curtailment Orders for Deer Creek. All water right holders should keep a record of their 
diversions since such diversions are still subject to prior rights. Any diversion in violation of terms and conditions or of 
these notices is subject to enforcement. 
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The State Water Board will be monitoring weather forecasts and stream gages to determin~ if curtailments should be re­
imposed in the future, or if lifting of remaining curtailments is appropriate. Please monitor your email and our website 
for future updates. If an email list notice is issued on the weekend, the website will not be updated until the following 
Monday due to service limitations. 

If you have questions, please contact our Drought Year Curtailment Hotline at: (916) 341-5342. 

From: O'Hagan, John@Waterboards 
Sent: Wednesday, November 12, 2014 12:49 PM 
To: Stein, Russeii@DWR 
Cc: Grober, Les@Waterboards; Croyle, William@DWR; Leahigh, John@DWR; Trgovcich, Caren@Waterboards; Howard, 
Tom; Evoy, Barbara@Waterboards 
Subject: RE: curtailment update 

Hi Russ, 
I left two messages on your phone since your call to me this morning. We will be sending a notice this afternoon that 
will lift curtailments in the Sacramento San Joaquin watersheds for certain priority of rights. The notice is based on a 
reduction in the water right demand after October 31st. Our records suggest that unimpaired flow will satisfy these 
post-1914 rights so the lifting will be permanent unless conditions worsen .. 

I wanted to make sure your Department was aware; and I was interested in any feedback. 

From: Stein, Russeii@DWR 
Sent: Wednesday, November 12, 2014 12:38 PM 
To: O'Hagan, John@Waterboards 
Cc: Grober, Les@Waterboards;· Croyle, William@DWR; Leahigh, John@DWR 
Subject: curtailment update 

Hi John, 

I left you a voicemail this am. It looks like Bill Croyle responded to your emails earlier this week. 

Any update on suspension of curtailments and how long the suspension will be in effect? 

Thanks, Russ 

Russell Stein 
Assistant Deputy Director 
Department of Water Resources 
901 P Street, Room 432 
Sacramento, CA 95814 
916 651-9560 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 

Cc: 

Subject: 

Riddle, Diane@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDL T)/CN = RECIPIENTS/CN =RIDDLE, 
DIAN E@WATER7DEC8BE1-7D09-4111-A50A-759550813A4973D> 
Thursday, November 20, 2014 8:42AM 
Satkowski, Rich@Waterboards; O'Hagan, John@Waterboards; Grober, 
Les@Waterboards; Mrowka, Kathy@Waterboards 
Ligare, Scott@Waterboards; Bartolomeo, Eleanor@Waterboards; Coats, 
Brian@Waterboards; Yeazel!, Jeffrey@Waterboards; Schultz, Daniei@Waterboards; 
Rico, Christine@Waterboards; Ragazzi, Erin@Waterboards; Anderson, 
William@Waterboards; Collins, John@Waterboards; Rinker, Bob@Waterboards 
RE: Sac R. Watershed Water Rights and Modeling Coordination Meeting 

Thanks for the summary Rich. We will discuss your questions at the next PM meeting and get back to the group. 

From: Satkowski, Rich@Waterboards 
Sent: Wednesday, November 19, 2014 3:34PM 
To: o•Hagan, John@Waterboards; Grober, Les@Waterboards; Mrowka, Kathy@Waterboards; Riddle, Diane@Waterboards 
Cc: Ligare, Scott@Waterboards; Bartolomeo, Eleanor@Waterboards; Coats, Brian@Waterboards; Yeazel!, 
Jeffrey@Waterboards; Schultz, Daniei@Waterboards; Rico, Christine@Waterboards; Ragazzi, Erin@Waterboards; 
Anderson, William@Waterboards; Collins, John@Waterboards; Rinker, Bob@Waterboards 
Subject: Sac R. Watershed Water Rights and Modeling Coordination Meeting 

Diane, Les, Kathy, John, 

On Nov 19, 2014, a meeting was held to (1) decide how to best develop a common water rights/use dataset 
for the Sacramento River Watershed, if applicable, and (2) discuss the status and future work on the Division's 
two drought water allocation models: (a) the Drought Water Rights Allocation Tool, "DWRAT," and (b) the 
Sacramento Water Allocation (WEAP) Model, "Sac WAM." The participants were: 

Enforcement staff: John O'Hagan, Kathy Mwroka, Brian Coats, Jeff Yeazel! 
Bay-Delta staff: Les Grober, Diane Riddle, Rich Satkowski, Scott Ligare, Eleanor Bartolomeo 
Public Trust staff: Dan Schultz, William Anderson 
Delta Watermaster staff: Christine Rico 

Each section/unit above are in the process of using eWRIMS' Report Management System data to develop 
water rights/use datasets for their respective projects that cover the following regions: 
Enforcement staff: Enforcement's Sac R. Watershed dataset 
Bay-Delta staff: Bay-Delta's (Phase 2) Sac Valley (below the rim dams) dataset 
Public Trust staff: Public Trust's (Phase 4) Sac R. Tributaries (Mill, Deer, Battle) dataset 
Delta Watermaster staff: Delta dataset 

At the meeting, it tentatively decided/determined that: 
• The drought is the Board's/Division's highest priority unless informed otherwise. 
• The Sac Valley, Sac R. tributaries and Delta datasets are subsets of the Sac R. Watershed dataset. 
• A common water rights/use data sets (WRUD) for the Sac R. Watershed, including the Delta, should be 

developed, documented and maintained. 
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• Each Section/Unit will write up their respectively WRUD development methodology, similar to the 

attached Bay-Delta methods. 

• A staff working group whose purpose is to develop, document and maintain the Sac R. WRUD, should 

be formed immediately and also include Bob Rinker's staff. The working group should meet 

periodically (bi-monthly?) with the first meeting to be held the week after Thanksgiving. 

• Delta Watermaster staff is using the Oracle BL Discoverer Plus database software, which Division staff 

does not have access to. 
• The Dept. of Water Resources' staff has been collaborating with Bay-Delta staff on a common Sac 

Valley dataset (which they want to use in CaiSim). 

• The WRUD and subsequent revisions should be shared with and reviewed by stakeholders including, 

but not limited to, Dept of Water Resources, USBR, MBK Engineers and others. 

• The DWRAT and Sac WAM models are still in the water rights model development stage and neither 

will be available for water right curtailment purposes in WY 2014-2015. Division staff and the 

consultants working on the DWRAT (UC Davis) and Sac WAM (SEI Consult.) should meet periodically to 

discuss further model integration efforts. 

Key questions for Division management are: 

• Should the Division form a Sac R. WRUD working group? 

• If formed, what is the priority of the Sac R. WRUD work in relation to other current assignments and 

who will lead the group? 

• If formed, should the Sac R. WRUD collaborate with stakeholders? 

• Should the Division be funding two separate modeling efforts? 

Thanks, 
Rich 

4 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

BBID 
EXHIBIT 358 



BBID Exh. 358

Tauriainen, Andrew@Waterboards 

From: O'Hagan, John@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDL T)/CN = RECIPIENTS/CN =O'HAGAN, JOHN@WATER7B72A79A­
DD76-4B3C-B470-A3BF3BSBCDD7939> 

Sent: Friday, January 16, 2015 12:02 PM 
To: 
Cc: 

Grober, Les@Waterboards; Riddle, Diane@Waterboards; Evoy, Barbara@Waterboards 
Mrowka, Kathy@Waterboards 

Subject: 
Attachments: 

FW: Demand Comparison Summary with changes. 
Demand Comparison Summary 2015-01-16_3.pdf 

FYI-

Comparison of Delta demand data used for 2014 Curtailment to 1977 estimates, and to 2014 NDCU posted by 
USBR. We also compared MBK's numbers for Sacramento Basin and a couple of contractors. Our total statement 
demand for Delta is reasonably 
with 77 and NDCU for summer months, April and September are suspect. Upper Sacramento comparison is widely 
off. Shows we need better information from upstream claimants. 

From: Yeazel!, Jeffrey@Waterboards 
Sent: Friday, January 16, 2015 11:36 AM 
To: O'Hagan, John@Waterboards 
Cc: Mrowka, Kathy@Waterboards; Coats, Brian@Waterboards 
Subject: RE: Demand Comparison Summary with changes. 

Done, and attached. 

-Jeff 

From: O'Hagan, John@Waterboards 
Sent: Friday, January 16, 2015 11:25 AM 
To: Yeazel!, Jeffrey@Waterboards 
Cc: Mrowka, Kathy@Waterboards; Coats, Brian@Waterboards 
Subject: RE: Demand Comparison Summary with changes. 

Just, for hand-outs at the meeting, just show totals for delta from 2010 data (don't show amounts of Sac and San 
Joaquin Delta, just total) Save this one for internal. I don't want to discuss how the Delta is subdivided at the 
meeting. Thanks 

From: Yeazel!, Jeffrey@Waterboards 
Sent: Friday, January 16, 2015 11:18 AM 
To: O'Hagan, John@Waterboards 
Cc: Mrowka, Kathy@Waterboards; Coats, Brian@Waterboards 
Subject: Demand Comparison Summary with changes. 

If this looks good, how many copies should I print out for the meeting? 

-Jeff 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 
Cc: 

Subject: 

Les, 

Ligare, Scott@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOH F23SPDL T)/CN = RECIPIENTS/CN = LIGARE, 
SCOTT@WATERF116FDSF-OESF-48CS-9073-35D736505B35704> 
Tuesday, February 17, 2015 1:46 PM 
Grober, Les@Waterboards 
Bartolomeo, Eleanor@Waterboards; Yeazel!, Jeffrey@Waterboards; Coats, 
Brian@Waterboards; Mrowka, Kathy@Waterboards; Satkowski, Rich@Waterboards 
RE: Supply Demand Curves for Delta Watershed 

The Dayflow Gross Channel Depletion estimate for March increases from 950 cfs to 1700 cfs throughout the month with a 
total depletion of 80.5 TAF. This term does not include diversions at Jones Pumping Plant, Banks Pumping Plant, Byron 
Bethany, Contra Costa, or North Bay Aqueduct. 

Jeff's reported demands likely include many of these diversions which we can attribute most of the difference. The DWR 
Gross Channel Depletion estimate is used for all years and has not been updated since 1965, so it is likely too low in dry 
years as was observed last year. 

--Scott 

From: Yeazel!, Jeffrey@Waterboards 
Sent: Tuesday, February 17, 2015 8:15AM 
To: Grober, Les@Waterboards 
Cc: Coats, Brian@Waterboards; Bartolomeo, Eleanor@Waterboards; Mrowka, Kathy@Waterboards 
Subject: RE: RE: supply demand curves for delta watershed 

Les, 

Removing Bureau demand reduces the March Legal Delta demand to 141 taf. Our demand data set is based on 
diversions reported in eWRIMs, which is likely different than DWR's method to estimate demand, resulting in the 
discrepancy. I will confirm with Eleanor when she gets in. 

-Jeff 

From: Grober, Les@Waterboards 
Sent: Tuesday, February 17, 2015 7:45AM 
To: Coats, Brian@Waterboards 
Cc: Yeazell, Jeffrey@Waterboards; Bartolomeo, Eleanor@Waterboards 
Subject: RE: RE: supply demand curves for delta watershed 

Thanks! 

From: Coats, Brian@Waterboards 
Sent: Tuesday, February 17, 2015 7:43 AM 
To: Grober, Les@Waterboards 
Cc: Yeazell, Jeffrey@Waterboards 
Subject: RE: RE: supply demand curves for delta watershed 

Likely due to the Bureau demand included. I'm having Jeff strip that out now 
and will confirm with Eleanor when she gets in. 
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From: Grober, Les@Waterboards 
Sent: Tuesday, February 17, 2015 7:21 AM 
To: Coats, Brian@Waterboards 
Cc: Mrowka, Kathy@Waterboards; o•Hagan, John@Waterboards; Evoy, Barbara@Waterboards; Montgomery, 
Amanda@Waterboards; Riddle, Diane@Waterboards 
Subject: RE: RE: supply demand curves for delta watershed 

Please check the legal delta demand of 379 taf. Have Jeff, or whoever calculated that amount to confirm with Eleanor 
since this figure is a lot higher than what DWR uses for estimating march demand, which I think is less than 
60taf. Eleanor is checking that figure. 

From: Coats, Brian@Waterboards 
Sent: Friday, February 13, 2015 8:00 PM 
To: Grober, Les@Waterboards 
Cc: Mrowka, Kathy@Waterboards; o•Hagan, John@Waterboards; Evoy, Barbara@Waterboards; Montgomery, 
Amanda@Waterboards; Riddle, Diane@Waterboards 
Subject: RE: RE: supply demand curves for delta watershed 

For the entire Sac-SJ basin minus the Legal Delta, yes. 

Since the majority of the supply comes from the Sacramento 
watershed, I think a better comparison would be to compare the 
Sacramento demand with the Sacramento supply since most of 
the export water comes from that side. 

Jeff can get those numbers to you on Tuesday morning. 

Brian 

From: Grober, Les@Waterboards 
Sent: Friday, February 13, 2015 2:59 PM 
To: Coats, Brian@Waterboards 
Cc: Mrowka, Kathy@Waterboards; o•Hagan, John@Waterboards; Evoy, Barbara@Waterboards; Riddle, 
Diane@Waterboards; Montgomery, Amanda@Waterboards 
Subject: RE: RE: supply demand curves for delta watershed 

So at 50% March demand exceeds supply by about 1.7 million af? 

From: Coats, Brian@Waterboards 
Sent: Friday, February 13, 2015 2:17PM 
To: Grober, Les@Waterboards 
Cc: Mrowka, Kathy@Waterboards; o•Hagan, John@Waterboards; Evoy, Barbara@Waterboards; Riddle, 
Diane@Waterboards; Montgomery, Amanda@Waterboards 
Subject: FW: RE: supply demand curves for delta watershed 

Here you go. 

From: Yeazel!, Jeffrey@Waterboards 
Sent: Friday, February 13, 2015 1:31 PM 
To: Coats, Brian@Waterboards 
Subject: RE: supply demand curves for delta watershed 

Brian, 

The March 2015 FNF Forecasts for the 10 stations in the Sacramento and San Joaquin watersheds are: 
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50% FNF Forecast: 2,393 taf 
90% FNF Forecast: 1, 714 taf 

The March 4-year average total demand for the combined Sacramento/San Joaquin watersheds exclusive of the Lega l 
Delta is 4,116 taf. 
The March 4-year average tota l demand for the Legal Delta is 379 taf. 

-Jeff 
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Tauriainen, Andrew@Waterboards 

From: Grober, Les@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDL T)/CN = RECIPIENTS/CN =GROBER, LES@WATERB070COOAFE­
C3A3-4DCB-8E6B-7COEEC93F2C874D> 

Sent: Tuesday, February 17, 2015 11:13 AM 
To: Yeazel!, Jeffrey@Waterboards; Bartolomeo, Eleanor@Waterboards 
Cc: 

Subject: 

Evoy, Barbara@Waterboards; O'Hagan, John@Waterboards; Mrowka, 
Kathy@Waterboards; Riddle, Diane@Waterboards; Coats; Brian@Waterboards 
RE: Estimated March Supply/Demand Numbers 

Thanks. 

Eleanor, Jeff, 

Thoughts on why Delta march demand of 141 is higher than the 50 to 60 taf used by DWR? 

From: Yeazel!, Jeffrey@Waterboards 
Sent: Tuesday, February 17, 2015 11:03 AM 
To: Grober, Les@Waterboards 
Cc: Evoy, Barbara@Waterboards; 0 1Hagan, John@Waterboards; Mrowka, Kathy@Waterboards; Riddle, 
Diane@Waterboards; Coats, Brian@Waterboards 
Subject: Estimated March Supply/Demand Numbers 

Les, 

Below are the March supply/demand estimates, all in taf. 

~ 
Sacramento CDEC SO% FNF Forecast: 1,8SO 
Sacramento CDEC 90% FNF Forecast: 1,171 

San Joaquin CDEC SO% FNF Forecast: S43 
San Joaquin CDEC 90% FNF Forecast: 204 

Demand: 
Sacramento Basin excluding Legal Delta: 3,326 
Sacramento Basin excluding Legal Delta and Bureau: 1,397 

San Joaquin Basin excluding Legal Delta: 790 
San Joaquin Basin excluding Legal Delta and Bureau: SS9 

Legal Delta: 379 
Legal Delta excluding Bureau: 141 

Regards, 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 
Cc: 

Subject: 
Attachments: 

Grober, Les@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDLT)/CN = RECIPIENTS/CN=GROBER, LES@WATERB070COOAFE­
C3A3-4DCB-8E6B-7COEEC93F2C874D> 
Tuesday, February 17, 2015 1:56 PM 
Ligare, Scott@Waterboards 
Bartolomeo, Eleanor@Waterboards; Yeazel l, Jeffrey@Waterboards; Coats, 
Brian@Waterboards; Mrowka, Kathy@Waterboards; Satkowski, Rich@Waterboards 
RE: RE: Supply Demand Curves for Delta Watershed 
Estimated March Supply/Demand Numbers.msg 

Jeff split out the projects demand in this later email-still have a difference between 80 taf per DAYFLOW and 141 
taf. Given different methods I think this is OK. 

Eleanor, 

Please see how this different DAYFLOW number affects the percent delta outflow relative to fnf. 

From: Ligare, Scott@Waterboards 
Sent: Tuesday, February 17, 2015 1:46 PM 
To: Grober, Les@Waterboards 
Cc: Bartolomeo, Eleanor@Waterboards; Yeazel!, Jeffrey@Waterboards; Coats, Brian@Waterboards; Mrowka, 
Kathy@Waterboards; Satkowski, Rich@Waterboards 
Subject: RE: Supply Demand Curves for Delta Watershed 

Les, 

The Dayflow Gross Channel Depletion estimate for March increases from 950 cfs to 1700 cfs throughout the month with a 
total depletion of 80.5 TAF. This term does not include diversions at Jones Pumping Plant, Banks Pumping Plant, Byron 
Bethany, Contra Costa, or North Bay Aqueduct. 

Jeff's reported demands likely include many of these diversions which we can attribute most of the difference. The DWR 
Gross Channel Depletion estimate is used for all years and has not been updated since 1965, so it is likely too low in dry 
years as was observed last year. 

--Scott 

From: Yeazel!, Jeffrey@Waterboards 
Sent: Tuesday, February 17, 2015 8:15AM 
To: Grober, Les@Waterboards 
Cc: Coats, Brian@Waterboards; Bartolomeo, Eleanor@Waterboards; Mrowka, Kathy@Waterboards 
Subject: RE: RE: supply demand curves for delta watershed 

Les, 

Removing Bureau demand reduces the March Legal Delta demand to 141 taf. Our demand data set is based on 
diversions reported in eWRIMs, which is likely different than DWR's method to estimate. demand, resulting in the 
discrepancy. I will confirm with Eleanor when she gets in. 

-Jeff 
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From: Grober, Les@Waterboards 
Sent: Tuesday, February 17, 2015 7:45AM 
To: Coats, Brian@Waterboards 
Cc: Yeazel!, Jeffrey@Waterboards; Bartolomeo, Eleanor@Waterboards 
Subject: RE: RE: supply demand curves for delta watershed 

Thanks ! 

From: Coats, Brian@Waterboards 
Sent: Tuesday, February 17, 2015 7:43AM 
To: Grober, Les@Waterboards 
Cc: Yeazel!, Jeffrey@Waterboards 
Subject: RE: RE: supply demand curves for delta watershed 

Likely due to the Bureau demand included. I'm having Jeff strip that out now 

and will confirm with Eleanor when she gets in. 

From: Grober, Les@Waterboards 
Sent: Tuesday, February 17, 2015 7:21AM 
To: Coats, Brian@Waterboards 
Cc: Mrowka, Kathy@Waterboards; O'Hagan, John@Waterboards; Evoy, Barbara@Waterboards; Montgomery, 
Amanda@Waterboards; Riddle, Diane@Waterboards 
Subject: RE: RE: supply demand curves for delta watershed 

Please check the legal delta demand of 379 taf. Have Jeff, or whoever calculated that amount to confirm with Eleanor 

since this figure is a lot higher than what DWR uses for estimating march demand, which I think is less than 

60taf. Eleanor is checking that figure. 

From: Coats, Brian@Waterboards 
Sent: Friday, February 13, 2015 8:00 PM 
To: Grober, Les@Waterboards 
Cc: Mrowka, Kathy@Waterboards; O'Hagan, John@Waterboards; Evoy, Barbara@Waterboards; Montgomery, 
Amanda@Waterboards; Riddle, Diane@Waterboards 
Subject: RE: RE: supply demand curves for delta watershed 

For the entire Sac-SJ basin minus the Legal Delta, yes. 

Since the majority of the supply comes from the Sacramento 
watershed, I think a better comparison would be to compare the 
Sacramento demand with the Sacramento supply since most of 
the export water comes from that side. 

Jeff can get those numbers to you on Tuesday morning. 

Brian 

From: Grober, Les@Waterboards 
Sent: Friday, February 13, 2015 2:59 PM 
To: Coats, Brian@Waterboards 
Cc: Mrowka, Kathy@Waterboards; O'Hagan, John@Waterboards; Evoy, Barbara@Waterboards; Riddle, 
Diane@Waterboards; Montgomery, Amanda@Waterboards 
Subject: RE: RE: supply demand curves for delta watershed 

So at 50% March demand exceeds supply by about 1.7 million af? 
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From: Coats, Brian@Waterboards 
Sent: Friday, February 13, 2015 2:17PM 
To: Grober, Les@Waterboards 
Cc: Mrowka, Kathy@Waterboards; O'Hagan, John@Waterboards; Evoy, Barbara@Waterboards; Riddle, 
Diane@Waterboards; Montgomery, Amanda@Waterboards 
Subject: FW: RE: supply demand curves for delta watershed 

Here you go. 

From: Yeazell, Jeffrey@Waterboards 
Sent: Friday, February 13, 2015 1:31 PM 
To: Coats, Brian@Waterboards 
Subject: RE: supply demand curves for delta watershed 

Brian, 

The March 2015 FNF Forecasts for the 10 stations in the Sacramento and San Joaquin watersheds are: 

50% FNF Forecast: 2,393 taf 
90% FNF Forecast: 1,714 taf 

The March 4-year average total demand for the combined Sacramento/San Joaquin watersheds exclusive of the Legal 
Delta is 4,116 taf. 
The March 4-year average total demand for the Lega l Delta is 379 taf. 

-Jeff 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 

Subject: 
Attachments: 

Mrowka, Kathy@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDL T)/CN = RECIPIENTS/CN = M ROWKA, KATHY@WATERD1188F18-
E359-4DA8-A3F2-FC48F57B907E63A> 
Monday, April13, 2015 1:22PM 
Grober, Les@Waterboards; Evoy, Barbara@Waterboards; O'Hagan, 
John@Waterboards; Riddle, Diane@Waterboards 
FW: Updated San Joaquin Supply/Demand Graph 
San Joaquin Basin Supply-Demand 2015-04-13.pdf; imageOOS.png; image006.jpg 

Here is a new San Joaquin River graph. Lots of new, additiona l information on it. 

Katherine Mrowka, Manager 
Enforcement Section 
Water Rights 
P.O. Box 2000 
Sacramento, CA 95814 

916-341-5363 

From: Grober, Les@Waterboards 
Sent: Monday, April 13, 2015 12:19 PM 
To: Evoy, Barbara@Waterboards; Mrowka, Kathy@Waterboards 
Subject: RE: Updated San Joaquin Supply/Demand Graph 

Kathy, 

Please send me the curve. 

Thanks, Les 

From: Evoy, Barbara@Waterboards 
Sent: Monday, April13, 2015 11:54 AM 
To: Mrowka, Kathy@Waterboards 
Cc: Grober, Les@Waterboards 
Subject: FW: Updated San Joaquin Supply/Demand Graph 

FYI 

From: Howard, Tom 
Sent: Monday, April 13, 2015 11:07 AM 
To: O'Hagan, John@Waterboards; Evoy, Barbara@Waterboards; Trgovcich, Caren@Waterboards 
Subject: RE: Updated San Joaquin Supply/Demand Graph 

Start curtailments. 
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From: O'Hagan, John@Waterboards 
Sent: Friday, April 10, 2015 4:50 PM 
To: Howard, Tom; Evoy, Barbara@Waterboards; Trgovcich, Caren@Waterboards 
Subject: FW: Updated San Joaquin Supply/Demand Graph 

Disregard last curve and use this one. Very bad 

From: Yeazel!, Jeffrey@Waterboards 
Sent: Friday, April 10, 2015 12:10 PM 
To: O'Hagan, John@Waterboards 
Ct:: Mrowka, Kathy@Waterboards; Coats, Brian@Waterboards 
Subject: Updated San Joaquin Supply/Demand Graph 

John, 

Here is an updated version with revised FNF forecast values. I inadvertently included the March forecast instead of the 
April forecast. Also, I added points to the forecast line to emphasize that the FNF forecast values are single values for the 
month, not a series of changing values. 

Thanks, 

Jeff 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 

Evoy, Barbara@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOH F23SPDL T)/CN = RECIPIENTS/CN = EVOY, 
BARBARA@WATEROC556DE1-8FEA-4DD1-91A5-2BBA7 A82D039430> 
Thursday, April 16, 2015 11:16 AM 
Mrowka, Kathy@Waterboards; O'Hagan, John@Waterboards 

Subject: Tom really needs the complete list with the dates of each curtailment action 
ATT46840jpg;ATT80301Jpg Attachments: 

Importance: High 

You have both sent good background information, but Tom is really asking for dates that the orders are going out for 
each piece of curtailment. You can group however you want, but he wants to know when the specific rights, both post 
1914 and pre-1914 on specific rivers are going out. He wanted it for the noon meeting. I can send the previous info, but 
if you have the specifics, please send as soon as you complete the Sac meeting. 

From: Howard, Tom 
Sent: Monday, April 13, 2015 3:16 PM 
To: Evoy, Barbara@Waterboards 
Cc: Trgovcich, Caren@Waterboards; Howard, Tom; O'Hagan, John@Waterboards; Mrowka, Kathy@Waterboards; Grober, 
Les@Waterboards 
Subject: Re: Coordination with Division of Drinking Water 

Send again with pre1914. 

Sent from my iPhone 

On Apr 13,2015, at 1:54PM, "Evoy, Barbara@Waterboards" <Barbara.Evoy@waterboards.ca.gov> wrote: 

FYI- here is the current schedule so you can notify the Board and any others (Cal EPA?, GO?) that are 
needed. We spent time today with DDW to coordinate on an improved process for PWS who are 
curtailed this year and have to continue to divert. We also discussed that the Board is likely to want to 
know what the response of PWS was to the order to look at alternate supplies. Some have obtained 
them, some did not. For those that don't have an alternate supply, DOW will notify us so we will 
continue to use that diversion amount in our curtailment analysis. They are concerned about the San 
Joaquin hits this year. We are also participating in the OES calls today to give them a heads up on 
curtailment. We will follow the curtailment check list we developed last year and do so pulls for 
advanced notification (state agencies, public systems). We will also contact Danny Merkely at the Farm 
Bureau. The OES call my generate requests to talk to Boards of Supervisors as we did last year .... FYI 

From: Mrowka, Kathy@Waterboards 
Sent: Monday, April13, 2015 1:42 PM 
To: O'Hagan, John@Waterboards; Montgomery, Amanda@Waterboards; Evoy, Barbara@Waterboards; 
Larsen, Karen@Waterboards; Forbes, Cindy@Waterboards; Burton, Bruce@Waterboards 
Subject: Coordination with Division of Drinking Water 

I wanted to let you know what we see in the future for curtailments. We will be making some edits to 
the Health and Safety Claim form based on our meeting today and will share the form with you shortly. 
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Curtailment Status: 

Antelope Creek on April 3, 2015 

Upcoming: 

Deer Creek Fishery Minimum Flow Curtailment (by April 14th) 
Post-1914s in the San Joaquin River watershed (between April 15th and May 1•t) 
Post-1914s and surplus rights in the Scott River (between April 15th and May 1•t) 

Pending: 

Post-1914s in the Sacramento River (between May 1st and 15th, likely after the May B120 report update) 

Areas on Watch: 

Upper Russian River, storage is higher this year in Lake Mendocino but reduced flow releases have 
expired depleting storage 
Eel River Watershed, currently flush with excess flow but has been receding lately 

Areas not on the Radar: 

Mill Creek Minimum Flow due to Voluntary Agreements in place 

Katherine Mrowka, Manager 
Enforcement Section 
Water Rights 
P.O. Box 2000 
Sacramento, CA 95814 

916-341-5363 

<Picture (Device Independent Bitmap) l.jpg> <Picture {Device Independent Bitmap) 2.jpg> 

-----Original Appointment-----
From: Forbes, Cindy@Waterboards On Behalf Of O'Hagan, John@Waterboards 
Sent: Thursday, April 09, 2015 4:45 PM 
To: O'Hagan, John@Waterboards; Mrowka, Kathy@Waterboards; Montgomery, Amanda@Waterboards; 
Evoy, Barbara@Waterboards; Larsen, Karen@Waterboards 
Subject: FW: Water Rights Inspection Needs 
When: Monday, April 13, 2015 11:00 AM-12:00 PM (UTC-08:00) Pacific Time (US & Canada). 
Where: Conference Room 2420 

Can one of you attend. 

We need to make sure we coordinate this year with DDW. Last year we had: 

PALs 
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-Our staff contacts by regional area 
-OES weekly calls on vulnerable water supplies 
-Tra nsfers/TUCs 

Enforcement 
-Curtailment Certification Form- (we need to decide if we are going to include H&S claim, if no other 
source available 
-We had two forms last year. DDW got responses to the projects under its authority and did compliance 
orders. We should pull those and send the special letters that identify curtailment but also that they are 
under DDW Orders. (Confirm with Cindy) 
-Discuss who does other claimants if we provide H&S responses. 

From: Forbes, Cindy@Waterboards 
Sent: Monday, March 16, 2015 3:38 PM 
Required: Forbes, Cindy@Waterboards; Evoy, Barbara@Waterboards; O'Hagan, John@Waterboards; 
Larsen, Karen@Waterboards 
Subject: Water Rights Inspection Needs 
When: Monday, April 13, 2015 11:00 AM-12:00 PM. 
Where: Conference Room 2420 
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Tauriainen, Andrew@Waterboards 

Subject: 
Location: 

Start: 
End: 
Show Time As: 

Recurrence: 

Meeting Status: 

Organizer: 
Required Attendees: 

Optional Attendees: 

Participants: 
Tom Howard 
Barbara Evoy 
John O'Hagan 
Kathy Mrowka 

Optional: 
Caren Trgrovcich 
Les Grober 

Curtailment Issues 
Tom's Office (25-60) 

Wed 5/13/2015 9:00 AM 
Wed 5/13/2015 10:00 AM 
Tentative 

(none) 

Not yet responded 

Aquino, Nancy@Waterboards 
Howard, Tom@Waterboards (Tom.Howard@waterboards.ca.gov); O'Hagan, 
John@Waterboards; Hensley, Cindy D.@Waterboards; Mrowka, Kathy@Waterboards 
Trgovcich, Caren@Waterboards; Grober, Les@Waterboards 

From: Evoy, Barbara@Waterboards 
Sent: Monday, April 20, 2015 5:27 PM 
To: O'Hagan, John@Waterboards; Hensley, Cindy D.@Waterboards; Mrowka, Kathy@Waterboards 
Cc: Grober, Les@Waterboards; Aquino, Nancy@Waterboards 
Subject: 30-60 minutes is all "we" ask ..... 

John -I mentioned to Tom that it would be good to have a check in time at !·east once a week as we go thru curtailments 
so you know you have his thoughts before you tackle specific curtailment issues. Tom indicated he be happy to have 30 
or 60 minute meetings once a week to make sure you got some time. Cindy, please work with John and Nancy to see if 
we can get time for each of the next 3 or 4 weeks. If we don't need it as the time approaches, we can cancel, but it is 
darn tough to squeeze into Tom's jammed calendar, so better to try and schedule now. If I am here, I would like to be 
included as well. 

Barbara L. Evoy 
Deputy Director, Water Rights 
State Water Resources Control Board 
916-341-5632 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Evoy, Barbara@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOH F23SP DL T)/CN = RECIPIENTS/CN = EVOY, 
BARBARA@WATEROC556DE1-8FEA-4DD1-91A5-2BBA7 A82D039430 > 
Tuesday, April 21, 2015 1:33 PM 
Howard, Tom 
Trgovcich, Caren@Waterboards; O'Hagan, John@Waterboards 
FW: Updated San Joaquin Graph 
San Joaquin Basin Supply-Demand 2015-04-21.pdf; San Joaquin Basin Curtailment 
PODs. pdf 

Tom- see attached supply/demand graph. First, John has made the adjustments in the supply/demand graph to 
respond to stakeholder comments. We can clearly curtail the post 1914s in the SJ. We will move forward with that. 

Second, see curtailment POD map. Attributing 80/20 Sac/SJ flows to the legal delta users creates an odd inequity. Some 
diversions on the SJ side of the line with older dates, are curtailed before younger dates on the other side of the line as 
the legal delta then draws significant water from the Sacto to fulfill need whereas the SJ PODs don't. Some of these are 
very close in location. These legal delta users will be curtailed in the coming weeks as the Sacto flow supply goes down, 
but we are likely to hear from some folks as to methodology. Wanted you to be aware of the results. 

From: O'Hagan, John@Waterboards 
Sent: Tuesday, April 21, 2015 12:25 PM 
To: Evoy, Barbara@Waterboards; Grober, Les@Waterboards 
Cc: Mrowka, Kathy@Waterboards; Coats, Brian@Waterboards 
Subject: FW: Updated San Joaquin Graph 

Barbara and Les 
In an effort to continue consider stakeholders comments, we have added additional tributary inflow and estimate for 
return flows based on 1977 estimates. Our curtailment analysis does not change date of curtailment. We are curtailing 
all post-1914 in the San Joaquin, except those in Legal Delta based on analysis methodology of proportioning Delta 
inflows. Those in Legal Delta will be curtailed when Sacramento River is curtailed due to methodology being applied. 

Look how the Legal Delta is depicted on the second map blow-up. Our notice will exclude the diverters within the Legal 
Delta boundary at this time (red dots). It appears that boundary eliminates water rights that should be curtailed as part 
of the San Joaquin. Let me know if this raises concerns 

From: Coats, Brian@Waterboards 
Sent: Tuesday, April 21, 2015 11:20 AM 
To: Mrowka, Kathy@Waterboards 
Cc: O'Hagan, John@Waterboards 
Subject: FW: Updated San Joaquin Graph 

Attached is the updated San Joaquin curve incorporating 
return flows and the San Joaquin Valley Floor tribs FNF from 
the 2007 DWR report; doesn't change the curtailment of post-1914s. 

Brian 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 

Howard, Tom </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOH F23SPDL T)/CN = RECIPIENTS/CN =HOWARD, 
TOM@WATERB097BB8206-7061-4BF7-B503-158A6481C1EA139> 
Tuesday,' April 21, 2015 3:40 PM 

To: 
Cc: 

Grober, Les@Waterboards; Evoy, Barbara@Waterboards 
O'Hagan, John@Waterboards 

Subject: RE: your SJ question 
Attachments: imageOOl.png; image002Jpg 

OK, do that. Thanks 

From: Grober, Les@Waterboards 
Sent: Tuesday, April 21, 2015 3:39 PM 
To: Evoy, Barbara@Waterboards; Howard, Tom 
Cc: O'Hagan, John@Waterboards 
Subject: RE: your SJ question 

John and I discussed further. Mossdale makes more sense as an upstream boundary because, although there is a tidal 
effect there, there is not a flow reversal, similar to what happens at the I Street Bridge. Also, Mossdale is just upstream 
of the head of Old River-any reverse flows on the SJR downstream of Mossdale are likely directed down Old 
River. Although there is no tidal effect at Vernalis (which is why is used as the gage for inflow), it is a little too far 
upstream to use as an upstream boundary for tidal /reverse flow effects. 

From: Evoy, Barbara@Waterboards 
Sent: Tuesday, April 21,2015 3:06PM 
To: Howard, Tom 
Cc: O'Hagan, John@Waterboards; Grober, Les@Waterboards 
Subject: your SJ question 

The tidal influence zone ends somewhat downstream of Vernalis. How much downstream, Les is asking. John will 
include those south of Vernalis in the evaluation to see if more would be curtailed. He is also looking at the PODs to see 
how many in the "tween" zone may be post 1914 and how many might be pre-1914 so not relevant to this current 
curtailment. 

Barbara L. Evoy 
Deputy Director, Water Rights 
State Water Resources Control Board 
916-341-5632 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 

Cc: 
Subject: 
Attachments: 

Here it is. 

Mrowka, Kathy@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOH F23SPDL T)/CN = RECIPIENTS/CN = M ROWKA, KATHY@WATERD1188F18-
E359-4DA8-A3F2-FC48F57B907E63A> 
Monday, May 18, 2015 2:27 PM 
Trgovcich, Caren@Waterboards; Grober, Les@Waterboards; Evoy, 
Barbara@ Waterboa rds 
O'Hagan, John@Waterboards; Grober, Les@Waterboards 
RE: Curtailment info 
Tuolumne Supply-Demand Graph 2015-05-11.pdf; San Joaquin Basin Supply-Demand 
Graph 2015-05-11.pdf; Merced Supply-Demand Graph 2015-05-11.pdf; Stanislaus 
Supply-Demand Graph 2015-05-ll.pdf; Draft Upper San Joaquin To Merced Supply­
Demand Analysis 2015-05-18.pdf; Draft North SJ Basin Supply-Demand Analysis 
2015-05-18.pdf; imageOOS.png; image006.jpg 

Attached are the current supply/demand charts for the San Joaquin Basin, and the Stanislaus, Merced, and Tuolumne 
rivers. Listed below are the rights junior to the red lines on the San Joaquin tributary graphs. If the major river basins are 
considered separately, these are the cutoff dates: 

Merced River above Goodwin Dam- cutoff date is junior to 1857. 

Stanislaus River above Crocker-Huffman Dam- cutoff date is junior to 1908. 

Tuolumne River above La Grange Dam - cutoff date is junior to 1871. 

During the meeting on curtailment of San Joaquin River pre-1914 rights, the parties asked that we run a separate model 
run with the upper San Joaquin assumed to have no hydraulic connectivity to the San Joaquin River at Merced. The 
graph (see Draft Upper San Joaquin to Merced graph) includes all rainfall events through 5-13. We are below the pre-
1914 water supply now and should curtail all pre-1914s on the San Joaquin River mainstem above the Merced River. We 
also completed a North SJ Basin River supply graph (Draft North SJ Basin graph) which includes all rainfall events through 
5-13. This graph includes the Stanislaus, Tuolumne, Merced, Mokelumne and Cosumnes Rivers and cuts off at the 
lowermost point where all these sources have joined the San Joaquin River. Staff does not yet have a common date for 
pre-1914 curtailment, if we curtail the basin upstream of the common point at one common date. The curtailment issue 
for Friday is whether you prefer curtailment at the common point, or the localized curtailments listed above. Also, 
should we curtail the mainstem San Joaquin River above Merced? The two new graphs will be distributed to the pre-
1914 curtailment meeting participants. The meeting participants previously received the other graphs. 

Of course, there is still the general graph for the San Joaquin River. It includes the Millerton supply and Exchange 
Contractors demand. (see San Joaquin Basin Supply-Demand Graph). This was last updated on the 11th. 

Katherine Mrowka, Manager 
Enforcement Section 
Water Rights 
P.O. Box 2000 
Sacramento, CA 95814 
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916-341-5363 

From: Trgovcich, Caren@Waterboards 
Sent: Monday, May 18, 2015 8:29AM 
To: Grober, Les@Waterboards; Evoy, Barbara@Waterboards; Mrowka, Kathy@Waterboards 
Cc: O'Hagan, John@Waterboards 
Subject: RE: Curtailment info 

Thanks ... also, does the cooler weather and precipitation last week change the recommendations? 

From: Grober, Les@Waterboards 
Sent: Monday, May 18, 2015 8:27AM 
To: Trgovcich, Caren@Waterboards; Evoy, Barbara@Waterboards; Mrowka, Kathy@Waterboards 
Cc: O'Hagan, John@Waterboards 
Subject: RE: Curtailment info 

Kathy, 

Please send. 

Thanks, Les 

From: Trgovcich, Caren@Waterboards 
Sent: Monday, May 18, 2015 8:16AM 
To: Grober, Les@Waterboards; Evoy, Barbara@Waterboards 
Cc: O'Hagan, John@Waterboards 
Subject: Curtailment info 

Can one of you send me the handout that John had prepared providing the priorities for the next round of curtailments 

later this week? 

Coren Trgovcich 
Chief Deputy Director 

State Water Board 
(916} 341-5727 
ctrqovcich@ waterboards. ca. qov 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 
Cc: 
Subject: 

Evoy, Barbara@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOH F23SPDL T)/CN = RECIPIENTS/CN = EVOY, 
BARBARA@WATEROC556DE1-8FEA-4DD1-91A5-2BBA7A82D039430> 
Thursday, May 21, 2015 12:30 PM 
Grober, Les@Waterboards; Howard, Tom 
O'Hagan, John@Waterboards 
FW: 25 percent reduction program 

The web appears to potentially be more tangled. 

-----Original Message-----
From: Mrowka, Kathy@Waterboards 
Sent: Thursday, May 21, 201S 12:2S PM 
To: Evoy, Barbara@Waterboards 
Cc: O'Hagan, John@Waterboards; George, Michaei@Waterboards 
Subject: 2S percent reduction program 

I just met with Dan Kelly and Byron Bethany I D. The district wants to participate as a pre-1914. He will be asking 
Michael about it. Their priority date is 1914. They are at the SWP intake location. Mostly Sac water. Pre-1914 
curtailment date now yet determined for that watershed. 

They are on CDEC daily. Wiling to cut 2S percent more than current use. Already down on use. Trying to swap with 
DWR for Oroville water after curtailment. Jerry Johns wants a SO percent cut, same as Feather River contractors. BBID 
wants to get to end of June with water. 

They want to cut now, to provide some of the pre-1914 pay back water to DWR prior to curtailment. Don't want to do 
SO percent cut. 

Told him he would have to talk to Michael about the program. I have no problem with crediting early reduction prior to 
curtailments, coupled with use of DWR water after curtailment. Of course, their goal is no curtailment by participating 
in program. 

It may make sense to work out a special case exemption, to the extent they pre-load a swap of water with DWR and 
limit use after curtailment to that quantity. 

Kathy Mrowka, Manager 
Complaints and Enforcement 
(916) 341-S363 

Sent from my iPhone. Please pardon any typos. 
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Tauriainen, Andrew@Waterboards 

From: Grober, Les@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDL T)/CN =RECIPIENTS/CN =GROBER, LES@WATERB070COOAFE­
C3A3-4DCB-8E6B-7COEEC93F2C874D> 

Sent: Wednesday, May 27, 2015 10:45 AM 
To: O'Hagan, John@Waterboards 
Subject: 
Attachments: 

FW: Delta Riparian and Pre-14 Demands 
Delta_daily_data.xlsx 

From: Ligare, Scott@Waterboards 
Sent: Wednesday, May 27, 2015 9:29AM 
To: Grober, Les@Waterboards 
Cc: Yeazel!, Jeffrey@Waterboards 
Subject: RE: Delta Riparian and Pre-14 Demands 

I have attached the daily Delta data that I used. I used DAYFLOW through 9/13, USBR CVO reports for 10/13-4/15, and 
USBR forecasts from 5/15-9/15. 

Let me know if you have any questions. 

--Scott 

From: Grober, Les@Waterboards 
Sent: Wednesday, May 27, 2015 9:02 AM 
To: Ligare, Scott@Waterboards 
Subject: FW: Delta Riparian and Pre-14 Demands 

If you have handy, what are the monthly dayflow numbers? Is that what you used for the 2015 pie chart projected? If 
other, what was it? 

From: o•Hagan, John@Waterboards 
Sent: Wednesday, May 27, 2015 8:59AM 
To: Yeazel!, Jeffrey@Waterboards; Mrowka, Kathy@Waterboards 
Cc: Grober, Les@Waterboards 
Subject: FW: Delta Riparian and Pre-14 Demands 

Jeff, 
Please check our number for June. It suggests a Delta Demand of over 5,000 cfs. Last year we had 3383 cfs for June? I 
added what I have for last year. 

From: Yeazell, Jeffrey@Waterboards 
Sent: Wednesday, May 27, 2015 8:33AM 
To: o•Hagan, John@Waterboards 
Cc: Mrowka, Kathy@Waterboards; Coats, Brian@Waterboards 
Subject: Delta Riparian and Pre-14 Demands 

96 



BBID Exh. 369

These are the Delta Riparian and Pre-14 demands being used in the spreadsheets. I have verified they are the same in 
the three forthcoming graphs. 

Delta Senior Demands (Acre-Feet) 

March 

Riparian and Riparian+Pre-14 105,820 

Pre-14 Only 15,940 

Total 121,760 

CFS 1980 cfs 
cfs 1741 cfs 2014 cfs 
cfs 2683 cfs 1399 cfs 

Regards, 

Jeff 

April May 

70,970 129,894 

20,315 35,203 

91,284 165,097 

1534 cfs 2685 cfs 
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June July August September 

239,549 196,442 141,356 85,921 

62,677 46,704 35,296 17,651 

302,226 243,145 176,651 103,572 

5079 cfs 3954 cfs 2873 
2163 cfs 3383 cfs 3627 
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Cc: Trgovcich, Caren@Waterboards 
Subject: FW: Curtailment Package 

resending 

From: Evoy, Barbara@Waterboards 
Sent: Wednesday, June 10, 2015 1:10 PM 
To: Howard, Tom 
Cc: Trgovcich, Caren@Waterboards; O'Hagan, John@Waterboards; Mrowka, Kathy@Waterboards; Grober, 
Les@Waterboards 
Subject: FW: Curtailment Package 

Tom- attached is the full package of curtailment info. I believe you were intending to send the Press Release and the 
Pre-14 combined curtailment letter to Wade as a head up. We are ready to get the letter going as soon as you sign or 
give us the electronic approval. We can send tomorrow or Friday (the letter and press release are currently dated June 
11). Your choice given the rain. 

From: O'Hagan, John@Waterboards 
Sent: Wednesday, June 10, 2015 12:19 PM 
To: Evoy, Barbara@Waterboards 
Cc: Mrowka, Kathy@Waterboards; Evoy, Barbara@Waterboards 
Subject: Curtailment Package 

Here are the documents for Tom 

John 0 1 Hagan 
Assistant Deputy Director~ Water Rights 
State Water Resources Control Board 
916-341-5368 

S.ave .. -.~ ... ,. 

w11iR 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 
Subject: 

Evoy, Barbara@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOH F23SPDL T)/CN = RECIPIENTS/CN = EVOY, 
BARBARA@WATEROC556DE1-8FEA-4DD1-91AS-2BBA7A82D039430> 
Friday, June 12, 2015 2:14 PM 
Grober, Les@Waterboards; O'Hagan, John@Waterboards 
Caren asked us to respond to Mark 

Caren is asking that we send Mark a note saying we can talk about it to him on Monday if we can't get to him 
today. Otherwise, John, please send him a note saying we did the analysis with his preferred return flow and the 
changed Sac demand. 

From: Grober, Les@Waterboards 
Sent: Friday, June 12, 2015 1:39 PM 
To: O'Hagan, John@Waterboards 
Cc: Trgovcich, Caren@Waterboards; Evoy, Barbara@Waterboards 
Subject: demand 

On call now with David Guy and Mark VCamp; Mark said that Sac demand is back up to the (incorrect) 50% demand that 
was used in previous versions of the curtailment calculations-otherwise said is improvement over prior. 
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Tauriainen, Andrew@Waterboards 

From: Evoy, Barbara@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDL T)/CN = RECIPIENTS/CN = EVOY, 
BARBARA@WATEROC556DE1-8FEA-4DD1-91AS-2BBA7A82D039430> 

Sent: Tuesday, June 30, 2015 1:14PM 
To: 
Subject: 

O'Hagan, John@Waterboards; Grober, Les@Waterboards; Ragazzi, Erin@Waterboards 
FW: CVP contact info. 

Good grief. How has this gotten so convoluted? We have the TUCP, BBID pre-1914 curtai lment, Mountain House HS 
(which they never applied for}, transfer of stored water vs. natural flow and one of 2 power plants all mixed in. 

From: Marshall, Paui@Energy 
Sent: Tuesday, June 30, 2015 11:09 AM 
To: Wetzel, Jeff@Waterboards; Ragazzi, Erin@Waterboards; Evoy, Barbara@Waterboards 
Subject: FW: CVP contact info. 

See communication with BOR below. BBID may be using their M&l allocation for Mountain House. I can't get anyone at 
BBID to respond to my calls or e-mail for info on how they are using this supply. 

From: Kiteck, Elizabeth [mailto:ekiteck@usbr.gov] 
Sent: Tuesday, June 30, 2015 11:00 AM 
To: Marshall, Paui@Energy 
Cc: pfujitani@usbr.gov; Bui, Tuan@DWR; Layton, Matthew@Energy 
Subject: Re: CVP contact info. 

I'll let our contracts people know and have them get in touch with BBID. 

On Tue, Jun 30, 2015 at 10:52 AM, Marshall, Paul@Energy <Paul.Marshall@energy.ca.gov> wrote: 

Have you or your contracts people spoken to BBID about this? They are telling the power plant they will be cutoff 
tomorrow. Thanks 

From: Kiteck, Elizabeth [mailto:ekiteck@usbr.gov] 
Sent: Tuesday, June 30, 2015 10:16 AM 
To: Marshall, Paui@Energy 
Cc: pfuiitani@usbr.gov; Bui, Tuan@DWR 
Subject: Re: CVP contact info. 

Hi Paul, 

We heard from our contracting group and BBID does have a Public Health and Safety allocation this year for 
M&I use that will cover the power plant needs. At this time we do not anticipate any problems with supplying 
this water to them. Let us know if you need any other information from us. 
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Thanks, 

Liz 

On Tue, Jun 30, 2015 at 9:31AM, Marshall, Paul@Energy <Paul.Marshall@energy.ca.gov> wrote: 

Hi Pau l, 

Just checking in to see if your contracts folks have found anything that would control BBID's deliveries through the DMC. 

I am currently working with water rights folks at SWRCB to figure out what they need from the state agencies to 
authorize this short term temporary delivery and what finding they can make for your use. 

Thanks 

From: Fujitani, Paul [mailto:pfujitani@usbr.gov] 
Sent: Monday, June 29, 2015 3:26 PM 
To: Marshall, Paui@Energy 
Cc: Bui, Tuan@DWR; ekiteck@usbr.gov 
Subject: Re: CVP contact info. 

I am on a conference call right now but hope to be done in about 15 minutes, if not sooner. 

Paul 

On Mon, Jun 29,2015 at 3:18PM, Marshall, Paul@Energy <Paul.Marshall@energy.ca.gov> wrote: 

Yes, now is good. Please call. 

From: Fujitani, Paul [mailto:pfujitani@usbr.gov] 
Sent: Monday, June 29, 2015 3:17PM 
To: Marshall, Paui@Energy 

10 
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Cc: Bui, Tuan@DWR; ekiteck@usbr.gov 
Subject: Re: CVP contact info. 

Hi Paul , 

I think it might be better if we can discuss and clarify some items. If you are available, I can give you 
a call this afternoon before 4:00. 

Thanks 

Paul 

On Mon, Jun 29, 2015 at 1:43PM, Marshall, Paul@Energy <Paul.Marshall@energy.ca.gov> wrote: 

Hi Paul and Liz, 

We understand from Byron Bethany Irrigation District that they will cutoff deliveries of water from the Delta 
Mendota Canal on or about July 1, if the SWRCB approves the TUCP for ten1perature control. Can you explain 
why they would have to cutoff deliveries from the DMC? 

BBID is the purveyor to the GWF Tracy Power Plant. GWF Tracy is a critical power plant that provides grid 
reliability in the area. They have a turnout on the DMC and they are being told they can no longer take water 
from that connection if the TUCP is approved. 

The SWRCB has a process where an entity can get an exemption from the curtailments when they can show 
there is a significant health and safety need. If the SWRCB were to grant GWF Tracy an exen1ption to the 
curtailment for health and safety purposes would GWF Tracy be able to take water frmn the DMC? 

If there is another process we need to go through with BOR to get an exemption and allow delivery fron1 DMC 
or other federal sources please let me know asap. I recall at one time there was a proposal to pump water 
upstream from San Luis res. in the canal to meet some de1nand. Is that still on the Table? 

11 
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This is a confidential request and I appreciate you keeping this amongst agencies for now. Our management is 
considering options for keeping the plant operating this sun11ner and we were thinking this might be one way to 
do it. 

Please call if it is better to discuss over the phone. Thanks in advance for your timely response. 

Paul Marsha]] 

915.654.4059 

From: Bui, Tuan@DWR 
Sent: Monday, June 29, 2015 1:26 PM 
To: Marshall, Paui@Energy 
Cc: pfuiitani@usbr.gov; ekiteck@usbr.gov; Bui, Tuan@DWR 
Subject: CVP contact info. 

Hello Paul, 

Paul Fujitani and Liz Kiteck of the Bureau of Reclamation could help or could point you in the right direction regarding the Contra 
Costa and South San Joaquin transfers. 

-Tuan 

F. Tuan Bui, P.E. 

Supervising Engineer, W.R. 

CA. Department of Water Resources 

Chief, Power Management & Optimization 

916.574.2663- tbui!U;water.ca.gov 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 

Subject: 
Attachments: 

Katherine Mrowka, Manager 

Enforcement Section 

Water Rights 
P.O. Box 2000 

Sacramento, CA 95814 

916-341-5363 

Mrowka, Kathy@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOH F23SPDL T)/CN = RECIPIENTS/CN = M ROWKA, KATHY@WATERD1188F18-

E359-4DA8-A3F2-FC48F57B907E63A> 
Wednesday, July 01, 2015 8:34AM 
Evoy, Barbara@Waterboards; O'Hagan, John@Waterboards; Grober, 
Les@Waterboards; Riddle, Diane@Waterboards; Ragazzi, Erin@Waterboards; 
Montgomery, Amanda@Waterboards 
June 29 Update on Status of Curtailment 
Status of water right curtai lments - June 29.docx; imageOOS.png; image006jpg 
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··--·-------- --·"- -------- ·-- - - - - -- --------- --- -··--·--·- ·---· -····---

State V!Jater Resources Control Board 

DIVISION OF WATER RIGHTS 
STATUS REPORT 

TO: KATHY MROWKA, MANAGER, ENFORCEMENT SECTION 

SUBJECT: UPDATE ON CURTAILED WATER RIGHTS 

DATE: JUNE 29, 2015 

• Sacramento River Basin 
• Curtailment of Post-14 rights went into effect on May 1, 2015, and expected to continue 

through the summer. 
• Curtailment of appropriative water rights with a priority date between 1903 and 

1914 went into effect on June 12, 2015. 

• San Joaquin River Basin 

• Curtailment of Post-14 rights went into effect on Apri l 23, 2015, and expected to continue 
through the summer. 

• Curtailment of appropriative water rights with a priority date between 1903 and 

1914 went into effect on June 12, 2015. 

• June 26, 2015: All remaining appropriative water rights in the Upper San Joaquin 

watershed with a priority date senior to 1903 curtailed. 

• June 26, 2015: Appropriative rights in the Merced watershed with a priority date 

between 1858 and 1902 curtailed. 

• June 26, 2015: Four appropriative rights in the Tuolumne River watershed 

curtailed. 

• Tributary-level evaluation of pre-14 rights is ongoing. 

• Eel River, Main Stem -not curtailed as of June 15, 2015. 

• Current flow is over 35 cfs; total demand is 133 cfs during June. However, during July 
the total demand will be 53 cfs (9 cfs post-1914) and during August total demand will be 
13 cfs (8 cfs post-1914). Staff will monitor future conditions to determine if curtailment is 
appropriate. 

• Eel River, Van Duzen- not curtailed as of June 22, 2015. 

• Current flow is 20 cfs; demand is under 2 cfs during June. Curtailment not recommended 
at this time. 
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• Russian River 

• Upper Russian River- (as of 6/28/2015) Flow in the West Fork is 0.02 cfs and flow in Big 
Sulphur Creek is 1.3 cfs (representative of natural flows). 

• Lake Mendocino inflow/bypass is (not reported for the past three days) and storage 

release is (can't be calculated without infow). Flow at Healdsburg is 52 cfs (not a gaining 

stream). 

• Lake Mendocino storage is 53,635 AF (vs 47,152 last year) and outflow is 116 cfs (vs 

123 last year). Projected October.1 storage is 40,000 AF (vs 31,000 last year) . 

• Diverters of water under the 1 OK and 8K reservations under local conseNation 
measures, and curtailment is not anticipated at this time. 

• Curtailment is not anticipated for Pre-1949 appropriators (including Pre-1914 ). 

• Curtailment of Post-1949 Non-ReseNation Diverters may be necessary, pending 

analysis. 

• Curtailment of Main-Stem Riparian diverters may be necessary, pending analysis. 

• Scott River - Curtailment initiated: April 23, 2015. 

• Water rights affected: All Decreed Surplus Class Rights, Post-1914 rights, and Priority 
class 2 water rights in Schedule D4. 

• The current flow is 27 cfs with a projected 10 cfs decrease this week. Staff is monitoring 
the conditions and the flow is well below the USFS instream flow right of 284 cfs for the 

month of June. The USFS insteream flow right for July is 192 cfs. Curtailment will remain 
in effect until the Forest Service right is satisfied. 

• Deer Creek- Curtailment period was from April 17 through June 3, 2015. 

• Curtailment may be required again starting October 15, 2015 if specific types of fish are 
present. A new order would be required to curtail water rights starting in October. 

• Water rights affected: Post-1914 rights (with limited exceptions) and other right holders 

required to provide specified fishery flows. 

• Antelope Creek- Curtailment period was from April 3 through May 29, 2015. 

• Curtailment may be required again starting November 1, 2015 if specific types of fish are 

present. A new order would be required to curtail water rights starting in November. 

• Water rights affected: Post-1914 rights (with limited exceptions) and other right holders 
required to provide specified fishery flows. 

• Mill Creek (tributary of the Sacramento River) -Voluntary drought agreements in effect 
through December 31 , 2015. 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Evoy, Barbara@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOH F23SPDL T)/CN = RECIPIENTS/CN = EVOY, 
BARBARA@WATEROC556DE1-8FEA-4DD1-91A5-2BBA7 A82D039430 > 
Thursday, July 09, 2015 10:19 AM 
Wetzel, Jeff@Waterboards 
Ragazzi, Erin@Waterboards; Mrowka, Kathy@Waterboards 
FW: This Week's Curtailment- 3 Water Rights on the Stanislaus River 
Stanislaus To San Joaquin Pre-14 Supply-Demand 2015-07-0B.pdf; Merced To San 
Joaquin Pre-14 Supply-Demand 2015-07-0B.pdf; Graph A.PDF; Graph B.PDF; 
image005.png; image006jpg 

There are two of the three that could have power implications. Could you work with Kathy to determine if there will be 
an impact that we need to pay attention to? 

From: Mrowka, Kathy@Waterboards 
Sent: Thursday, July 09, 2015 8:52AM 
To: Evoy, Barbara@Waterboards; O'Hagan, John@Waterboards; Trgovcich, Caren@Waterboards; Grober, 
Les@Waterboards 
Subject: This Week's Curtailment- 3 Water Rights on the Stanislaus River 

Hi-

Due to some data issues (noted below} this week's curtailment is 3 water rights on the Stanislaus River. 

Tom's Approval: 

Ok 

Sent from my iPad 

On Jul8, 2015, at 3:00PM, Mrowka, Kathy@Waterboards <Kathy.Mrowka@waterboards.ca.gov> wrote: 

Apparently, streamflows have been fluctuating in the American and Merced Rivers. We aren't sure if it is due to the 
thunderstorm activity, or simply slow reporting of data to DWR by Districts. The staff notes are below. 

At this time, we are proposing curtailment on the Stanislaus River only due to this issue. 

Stanislaus and Merced River: 

Kathy, 

Attached are the Stanislaus Merced River supply/demand graphs with current daily FNFs. 

The Stanislaus River graph continues to support curtailment of Pre14 claims with 1886 and junior (through 1902} priority 
dates. The affected statement numbers/owners are: 

Stanislaus- 1886 to 1902 

I APP _10 I Owner I PRE-14 PRIORITY I POWER_ONLY 
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S000999 UTICA POWER AUTHORITY 1898 NO 

S009036 PACIFIC GAS AND ELECTRIC COMPANY 1897 NO 

S021672 DEL ORO WATER COMPANY 1897 NO 

In the Merced River watershed, the daily FNFs have been fluctuating between 0 and 149 cfs since Ju ly 1, crossing the 

Riparian/Pre-14 demand dividing line on an almost-daily basis. All of the Pre-14 demand with a priority date of 1857 and 

junior is claimed by Merced Irrigation District, which is the sole remaining uncurtailed Pre-14 claim in the Merced 

watershed. Because the data shows that some of MID's demand can be satisfied intermittently, curtailment of this Pre-

14 claim should be postponed until a more stable daily FNF trend is observed. 

Regards, 

Jeff Yeazel I, P.E. 

American River: 

Kathy, 

After checking the daily FNFs at Folsom Dam this morning, I noticed they were considerably different than what were 

posted on CDEC yesterday. I've attached two graphs. Graph A shows the daily FNFs as they appeared on the CDEC 

website yesterday, and Graph B shows the daily FNFs as they appeared this morning. In both cases, the data from June 

21 (when the values began changing) through July 5 were flagged as estimates, indicating that reporting by the 

operators is not complete. 

In general, the FNFs have increased for June 21 through Jl:Jne 30 to levels that may not warrant curtailment of additional 

Pre-14 claims. Because of the steep drop in FNF from 230 cfs on June 30 to 36 cfs on July 1, then remaining an 

'esti_mated' constant 36 cfs through July 5, we may want to consider postponing Pre-14 curtailments until the daily FNF 

values are more reliable. 

Regards, 

Jeff Yeazel I, P.E. 

Katherine Mrowka, Manager 
Enforcement Section 
Water Rights 
P.O. Box 2000 
Sacramento, CA 95814 

Katherine Mrowka, Manager 
Enforcement Section 
Water Rights 
P.O. Box 2000 
Sacramento, CA 95814 

916-341-5363 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 

Subject: 
Attachments: 

Katherine Mrowka, Manager 

Enforcement Section 
Water Rights 
P.O. Box 2000 
Sacramento, CA 95814 

916-341-5363 

Save~t Our ·. 
WATER : 

Mrowka, Kathy@Waterboards </O~MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDL T)/CN =RECIPIENTS/CN =MROWKA, KATHY@WATERD1188F18-
E359-4DA8-A3F2-FC48F57B907E63A> 

Monday, July 20, 2015 4:03 PM 
Evoy, Barbara@Waterboards; O'Hagan, John@Waterboards; Riddle, 
Diane@Waterboards; Grober, Les@Waterboards; Montgomery, 
Amanda@Waterboards; Burton, Bruce@Waterboards; Forbes, Cindy@Waterboards; 
Ragazzi, Erin@Waterboards 
Weekly Curtailment Updates 
Status of water right curtailments - July 20.docx; imageOOl.png; image002Jpg 
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State Water Resources Control Board 

DIVISION OF WATER RIGHTS 
STATUS REPORT 

TO: KATHY MROWKA, MANAGER, ENFORCEMENT SECTION 

SUBJECT: UPDATE ON CURTAiLED WATER RJGHTS 

DATE: JULY 20,2015 

• Sacramento River Basin 
• Curtallment of Post-14 rights went rnto effect on May 1, 2015, and expected to continue 

through the summer. 
• Curtailment of appropriative water rights with a priority date between 1903 and 

1914 went into effect on June 12,2015. 
• Tributary-level evaluation of pre-14 rights is ongoing. 

• San Joaquin River Basin 

• 

• 

• 

• 

• 

• 

Curtailment of Post-14 rights went into effect on April 23, 2015, and expected to continue 
through the summer. 
Curtailment of appropriative water rights with a priority date between 1903 and 
1914 went into effect on June 12,2015. 

June 26, 2015: All remaining appropriative water rights in the Upper San Joaquin 
watershed with a priority date senior to 1903 curtailed. 

June 26, 2015: Appropriative rights in the Merced watershed with a priority date 
between 1858 and 1902 curtailed. 
June 26, 2015: Four appropriative rights in the Tuolumne River watershed 
curtailed. 

T ributary-level evaluation of pre-14 rights is ongoing . 

• Eel River, Main Stem- not curtailed as of July 7, 2015. 

• Current flow is just under 15 cfs; total demand is 45 cfs during July. However, during 
August total demand will be 13 cfs (8 cfs post-1914 ). Eel River would need to stabilize at 
current flow to satisfy total demand in August. However, main stem shows a consistent 
decrease in flow since June. Staff will monitor future conditions to determine if curtailment 
is appropriate. 

• Eel River, Van Duzen - not curtailed as of July 7, 2015. 
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• Current flow ,is 15 cfs; total demand is under 2 cfs during July, Curtailment not 
recommended at th is time. 

• Russian River 

• Review of Drought Water Rights Allocation Tool (DWRAT) being made this week. 
Comparison will be made to evaluation methods employed during 2014 curtailment. 
Additional information on possible curtailment scenarios will be available next week. 

• Scott River- Curtailment initiated: April 23, 2015. 

• Water rights affected: All Decreed Sutplus Class R\ghts, Post-1914 rights, and Priority 
class 2 water rights in Schedule D4. 

• The current flow ls 11 cfs. Staff Is monitoring the conditions and the flow Is wefl below the 
USFS instream flow right of 192 cfs for the month of July. Curtailment will remain In effect 
until the Forest Service right is satisfied. 

• Deer Creek- Curtailment period was from April17 through June 3, 2015. 

• Curtailment may be required again starting October 15, 2015·if specific types of fish are 
present. A new order would be required to curtail water rights starting in October. 

• Water rights affected; Post-1 9"14 rights (with limited exceptions) and other right holders 
required to provide specified fishery flows. 

• Antelope Creek- Curtailment period was from April3 through May 29, 2015. 

• Curtailment may be requ ired again starting November 1, 2015 if specific types of fish are 
present. A new order would be required to curtail water rights starting in November. 

• Water rights affected: Post-1914 rights (with limited except1ons) and other right holders 
required to provide specified fishery flows. 

• Mill Creek (tributary of the Sacramento River) - Voluntary drought agreements in effect 
thrdugh December 31 , 2015. 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 

Subject: 

Attachments: 

Importance: 

Evoy, Barbara@Waterboards </O,;,MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 

(FYDIBOH F23SPDL T)/CN = RECIPIENTS/CN = EVOY, 

BARBARA@WATEROC556DE1-8FEA-4DD1-91A5-2BBA7A82D039430> 

Monday, July 27, 2015 5:38 PM 

Grober, Les@Waterboards; Riddle, Diane@Waterboards; Ragazzi, Erin@Waterboards; 

O'Hagan, John@Waterboards; Mrowka, Kathy@Waterboards; McFarland, 

Scott@Waterboards; Montgomery, Amanda@Waterboards 

FW: WSID, et al. v. CSWRCB, et al.- Sacramento County Superior Court- Case No. 

34-2015-80002121 

WSID- REPLY TO RESPONDENT CSWRCB'S OPPOSITION RE ORQER TO SHOW CAUSE 

WHY A PRELIMINARY INJUNCTION SHOULD NOT ISSUE.pdf; WSID- DECLARATION OF 

KARNA E. HARRIGFELD IN SUPPORT OF GRANTING PRELIMINARY INJUNCTION.pdf; 

WSID- 15 07 22 Woods SDWA and CDWA reply to SWRCB opposition (2).pdf; WSID-

15 07 22 Woods CDWA and SDWA response to SWRCB evidentiary objections (2).pdf; 

WSID- PROOF OF SERVICE.pdf 

High 

As discussed in the Litigation update meeting today 

From: Sawyer, Andy@Waterboards 
Sent: Monday, July 27, 2015 1:51 PM 
To: Evoy, Barbara@Waterboards 
Subject: FW: WSID, et al. v. CSWRCB, et al. - Sacramento County Superior Court- Case No. 34-2015-80002121 
Importance: High 

Attached are the briefs for the West Side ID preliminary injunction motion 

====================================== 
Andrew H. Sawyer, Assistant Chief Counsel 
California State Water Resources Control Board 
1001 I Street, 22nd Floor 
Sacramel)to, CA 95814-2828 
phone: (916) 341-5191 
fax: (916) 341-5199 
e-mail: asawyer@waterboards.ca.gov 
====================================== 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 

Cc: 
Subject: 
Attachments: 

O'Hagan, John@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOH F23SPDL T)/CN = RECIPIENTS/CN =O'HAGAN, JOHN@WATER7B72A79A­
DD76-4B3C-B4 70-A3 BF3 B5 BCDD7939 > 
Tuesday, September 15, 2015 9:10AM 
Grober, Les@Waterboards; Howard, Tom@Waterboards; Mrowka, 
Kathy@Waterboards; Evoy, Barbara@Waterboards 
Coats, Brian@Waterboards; Riddle, Diane@Waterboards 
RE: Lifting of Curtailments 
imageOOl.png; image002Jpg 

Les, with decrease in releases, this may affect Term 91. Look at conditions up to September 11th: 
http://www.waterboards.ca.gov/waterrights/water issues/programs/drought/analysis/docs/term91graph.pdf. 

From: Grober, Les@Waterboards 
Sent: Tuesday, September 15, 2015 8:56AM 
To: Howard, Tom@Waterboards; Mrowka, Kathy@Waterboards; O'Hagan, John@Waterboards; Evoy, 
Barbara @Waterboa rds 
Cc: Coats, Brian@Waterboards; Riddle, Diane@Waterboards 
Subject: RE: Lifting of Curtailments 

Just so everyone has the same info ... 

In response to concerns by us and fish agencies that earlier than predicted gate changes in Shasta may mean that USBR 
is losing temperature control earlier than just recently modeled, USBR just started the first of what could be several 
decreases in releases from Shasta. At lam today USBR decreased releases from Keswick from 7200 to 7000 cfs. There 
may be additional 200 cfs per day release reductions again tonight and tomorrow, bringing releases down to about 6600 
cfs by Thursday. 

Delta outflow is around 3000 cfs, and combined state and federal exports were around 2600 cfs yesterday, with plan to 
go down to 2300 cfs tomorrow; with these Keswick reductions, however, exports may need to be reduced further. 

From: Howard, Tom@Waterboards 
Sent: Tuesday, September 15, 2015 8:26AM 
To: Mrowka, Kathy@Waterboards; O'Hagan, John@Waterboards; Evoy, Barbara@Waterboards 
Cc: Coats, Brian@Waterboards; Grober, Les@Waterboards; Riddle, Diane@Waterboards 
Subject: RE: Lifting of Curtailments 

Kathy, hold off for today while we see what is going on with Shasta. Discuss with me on Wednesday. 

From: Mrowka, ·Kathy@Waterboards 
Sent: Monday, September 14, 2015 4:54PM 
To: O'Hagan, John@Waterboards; Evoy, Barbara@Waterboards; Howard, Tom@Waterboards 
Cc: Coats, Brian@Waterboards 
Subject: Lifting of Curtailments 

The curtailment team is recommending limited lifting of curtailment for pre-1914 rights with a priority of 1903 or later in 
the Sacramento River, Feather River and Delta watersheds. Lifting is not recommended on the Yuba River, American 
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River and San Joaquin River watershed {all streams) excluding the Delta. Lifting is done through Iyris notification 

only. The proposed Iyris is attached. 

Staff notes from Monday: 

At this time, release of the Yuba and American areas is not warranted due to the full natural flows recently touching 

zero. 

Additional staff notes from Friday: 

Attached are the updated Sacramento River supply/demand graphs incorporating 

the recent monthly informational order data. 

For August 2015, the reported demand data is 70% of the 2014 reported demand. 

June and July demands averaged out to 85% of their respective 2014 months. 

Given reduced irrigation demands going forward, using a 70% reduction factor for 

September and October is more appropriate than the peak irrigation months factor 

of 85%. Applying a 70% factor to the 2014 demand data for September and October 

results in a scenario where releasing all pre-1914s in the Sacramento and Delta (North, 

Central & South) is viable. 

The proportional demand percentage for September, which is the portion of the 

total Delta demand allocated to the Sacramento watershed's analysis is 99.4%. For 

October, since we don't have a DWR forecast yet {new water year), we used last 

year's actual full natural flows and the percentage is 96.1%. Due to the high percentages, 

we can base our release analysis on the proportional graph which includes the entire 

Delta. 

In the attached graphs, the adjusted total Senior demand is the solid green line for past 

months and hashed for future months. We did not project an adjusted 1902 demand line 

based on the new adjusted demands due to making the graph appear busy; the adjusted 

1902 demands would of course be lower than the green lines. 

The daily FNF trend (using August data since recent daily FNF data is subject to 

revision) would be above the total adjusted senior demand line for both the North Delta 

and Prorated Delta graph variants. 

The graph's FNF data are current through September 7th. Folsom is the only holdout through 

the 9th but Bend Bridge FNF on the 9th is 2,000 acre-feet above the th value and Oroville another 

600 acre-feet which would push the daily FNF line up around 1,300 cfs; well into the release 

zone. Monday's update which will hopefully have the Folsom holdout will be much more 

supportive. 

Katherine Mrowka, Manager 
Enforcement Section 
Water Rights 
P.O. Box 2000 
Sacramento, CA 95814 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Coats, Brian@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDLT)/CN = RECIPIENTS/CN =COATS, BRIAN@WATERBBBDDE385-
DDOS-476A-BCSC-F251692BOBEA11F> 
Thursday, September 17, 2015 1:38 PM 
O'Hagan, John@Waterboards 
Mrowka, Kathy@Waterboards 
FW: Lifting of Curtailments 

imageOOl.png; image002Jpg; American To Sacramento Pre-14 Release Evaluation 
2015-09-16.pdf; Feather To Sacramento Pre-14 Release Evaluation 2015-09-16.pdf; 
Sacramento + Proportional Delta PRE-14 Release Evaluation 2015-09-16.pdf; Yuba To 
Feather Pre-14 Release Evaluation 2015-09-16.pdf 

Here are the graphs Jeff prepared yesterday afternoon. On the Sacramento+ proportional Delta graph, 
ignoring the recent five-day FNF data that is subject to revision, if you project the FNF supply into 

September, the lifting of all pre-1914s is supported with the reduced total senior demand as provided 
by the monthly informational order estimates. 

While you could use the recent FNF data to justify release without the reduced demands, especially since Bend 
Bridge and Oroville are not often revised downwards, stating that we are using the monthly informational order 
demands would be good PR as well. 

Brian 

From: Trgovcich, Caren@Waterboards 
Sent: Thursday, September 17, 2015 1:28 PM 
To: Moran, Timothy@Waterboards; O'Hagan, John@Waterboards; Coats, Brian@Waterboards; Mrowka, 
Kathy@Waterboards; Evoy, Barbara@Waterboards 
Cc: Yeazell, Jeffrey@Waterboards; Grober, Les@Waterboards 
Subject: RE: Lifting of Curtailments 

Tim- check the shorter version of the title that I sent earlier and see if that works for you. In the 3rd paragraph of the 

release, I suggest deleting the last sentence. While projections were provided in response to the informational order, it 
is my understanding that the projections are not what is being relied upon for this decision. John will correct me if this is 
wrong. 

CT 

From: Moran, Timothy@Waterboards 
Sent: Thursday, September 17, 2015 1:22 PM 
To: O'Hagan, John@Waterboards; Coats, Brian@Waterboards; Mrowka, Kathy@Waterboards; Trgovcich, 
Caren@Waterboards; Evoy, Barbara@Waterboards 
Cc: Yeazell, Jeffrey@Waterboards; Grober, Les@Waterboards 
Subject: RE: Lifting of Curtailments 

Here is the press release with language added in the first few graphs to address Alex's concerns. I kept the "should." 

From: O'Hagan, John@Waterboards 
Sent: Thursday, September 17, 2015 12:58 PM 
To: Coats, Brian@Waterboards; Mrowka, Kathy@Waterboards; Moran, Timothy@Waterboards; Trgovcich, 
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Caren@Waterboards; Evoy, Barbara@Waterboards 
Cc: Yeazell, Jeffrey@Waterboards; Grober, Les@Waterboards 
Subject: RE: Lifting of Curtailments 

Because of the Notice issue and it not being an order, we should leave "should". 

I spoke with Paul F. of Bureau and informed him of the lifting. Trying to connect with DWR. 

From: Coats, Brian@Waterboards 
Sent: Thursday, September 17, 2015 12:30 PM 
To: O'Hagan, John@Waterboards; Mrowka, Kathy@Waterboards; Moran, Timothy@Waterboards; Trgovcich, 
Caren@Waterboards; Evoy, Barbara@Waterboards 
Cc: Yeazel!, Jeffrey@Waterboards 
Subject: RE: Lifting of Curtailments 

Attached is the list. I am having Jeff work on a map of the released area to attach as page 6 
as I know people will ask for it due to the Yuba and American River exclusions. 

Total number of statements: 238 
Total number of unique holders: 88 

Suggested edit to the press release to address the use of the word "should" 

Background 

California water rights law is based on seniority. In dry years, when there isn't enough water in the system to 
serve all water right holders, those with more junior rights should -- ~!~e _dj~~rt~n_g_ Y'{_C!_t~~ !~~l!l_rl~~r_s_ ~nd-------- ·[ 
streams so the available water can be used by more senior right holders. 

California water rights law is based on seniority. In dry years, when there isn't enough water in the system to serve all 
water right holders, those with more junior rights may be notified that water is not available at their priority of right due 
to senior priority water right demand. 

Brian 

From: O'Hagan, John@Waterboards 
Sent: Thursday, September 17, 2015 12:09 PM 
To: Mrowka, Kathy@Waterboards; Coats, Brian@Waterboards; Moran, Timothy@Waterboards; Trgovcich, 
Caren@Waterboards; Evoy, Barbara@Waterboards 
Subj.ect: RE: Lifting of Curtailments 

Attached are the Iyris and press release. I edited the Iyris to make it consistent as possible with Caren's last edits to 
press release. Brian we need the attached list of water rights and owners being lifted. 

From: Mrowka, Kathy@Waterboards 
Sent: Thursday, September 17, 2015 9:32AM 
To: O'Hagan, John@Waterboards 
Subject: Lifting of Curtailments 

Caren had provided edited versions of both the press release and the Iyris. See attached. 
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1 STEVEN A. HERUM- SBN: 90462 
JEANNEM. ZOLEZZI-SBN: 121282 

2 KARNA E. HARRIGFELD- SBN: 162824 
HERUM\CRABTREE\SUNT AG 

3 A California Professional Catporation 
5757 Pacific Avenue, Suite 222 

4 Stockton, CA 95207 

5 
Telephone: (209) 472-7700 

Attorneys for Petitioner 
6 THE WEST SIDE IRRIGATION DISTRICT 

7 

JUL 2 3 201~ 

L_::___:::::::.___:__:_:_:_~m:tjlU.Im}]L.tllJ.l!l. , g Fees 
Pursuant to Government 
Code Section 6103 

8 

9 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 
IN AND FOR THE COUNTY OF SACRAMENTO 

10 THE WEST SIDE IRRIGATION DISTRICT; Case No.: 34-2015-80002121 
CENTRAL DELTA WATERAGENCY; 

11 SOUTH DELTA WATER AGENCY; and 
WOODS IRRIGATION COMPANY, 

12 

13 vs. 
Petitioners/Plaintiffs, 

14 CALIFORNIA STATE WATER 
RESOURCES CONTROL BOARD; 

15 THOMAS HOWARD, EXECUTIVE 
DIRECTOR OF CALIFORNIA STATE 

16 WATER RESOURCES CONTROL BOARD; 
and DOES 1 THROUGH 100, INCLUSIVE. 

17 

18 

19 Ill 

20 Ill 

21 Ill 

22 Ill 

23 Ill 

24 Ill 

Respondents/Defendants. 

~P@gEf>l ORDER PARTIALLY 
GRANTING PETITIONERS' EX PARTE 
APPLICATION FOR TEMPORARY 
RESTRAINING ORDER AND ISSUING AN 
ORDER TO SHOW CAUSE AS TO WHY A 
PRELlMINARY INJUNCTION SHOULD 
NOT BE GRANTED 

Petition Filed: June 29, 2015 

Hon. Shelleyanne W. L. Chang 

25 On July 8, 2015, Petitioners/Plaintiffs', The West Side Irrigation District, Central Delta 

26 Water Agency ("CDWA") and South Delta Water Agency ("SDWN') (collectively, 

27 "Petitioners"), Ex Parte Application Seeking a Stay or Temporary Restraining Order I Order to 

28 

HE RUM\ CAASTREE \ SUNTAG 
~;fij'-t-J, r~ ----------------------------'------------------------------1 

[PROPOSED] ORDER GRANTING PETITIONERS' EX PARTE APPLICATION FOR TEMPORARY RESTRAJNING ORDER AND 
ISSUlNG AN ORDER TO SHOW CAUSE AS TO WHY A PRELIMINARY INJUNCTION SHOULD NOT BE GRANTED 
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Show Cause concerning the May 1, 2015 and June 12, 2015 Curtailment Letters1 issued by 

2 Respondent~/Defendants, the California State Water Resources Control Board and through its 

3 Executive Director, Thomas Howard (collectively, "Respondents"), came on for ex parte hearing 

4 in the above-referenced Court before the Honorable Judge Shelleyanne W. L. Chang, Judge 

5 Presiding. 

6 Steven A. Rerum, Jennifer L. Spaletta and Dean Ruiz appeared for Petitioners/Plaintiffs 

7 and Matthew Bullock and Clifford Lee appeared for Respondents/Defendants at the Ex Pal'te 

8 Hearing. The parties submitted moving and opposing papers on an ex parte basis shortly before 

9 the hearing. All parties had the opportunity to present oral arguments concerning the issues 

10 raised in the moving and opposing papers. 

11 Having considered the moving and opposing papers and having considered the oral 

12 arguments presented by the parties regarding the ex parte application for stay or temporary 

13 restraining order, and good cause having been shown, the COURT FINDS AS FOLLOWS: 

14 1. The Curtailment Letters are properly subject to a judicial determination of whether they 

15 violate the Petitioners' due process rights such that a temporary restraining order/order to 

16 show cause should issue. 2 

17 2. Although a petition for reconsideration filed by West Side Irrigation District is pending 

18 concerning the May Curtailment Letter, the Court finds this is a situation where the 

19 pursuit of the administrative remedy would result in ineparable ha1m absent a temporary 

20 restraining order. (See People ex rel. DuFauchard v. US. Financial Management, Inc. 

21 

22 

23 

24 

25 

26 

27 

28 

HERUM \cRABTREE \SUNTAG 
sJii.t~~tO·~ 

1 The May 1, 2015 Cutiailment Letter is titled "NOTICE OF UNAVAILABILITY OF WATER 
AND IMMEDIATE CURTAILMENT" (hereinafter "May Curtailment Letter"). The June 12, 
2015 Curtailment Letter is titled "NOTICE OF UNAVAILABILITY OF WATER AND NEED 
FOR IMMEDIATE CURT AILMENT" (hereinafter "June Curtailment Letter"). Collectively, the 
May 1, 2015 Curtailment Letter and the June 12, 2015 Curtailment Letter are entitled 
"Curtailment Letters." 

2 Petitioners have filed a petition for reconsideration pursuant to California Water Code section 
1126(b) which petition is still pending before the Water Resources Control Board and for which 
the 90~day period for reconsideration has not yet expired. (See Petition, 1 21 ; W at. Code § 1122.) 
The Coul't declines to interfere in these administrative proceedings, and consequently in no way 
stays the futiherance of that petition in accordance with the Water Code. The Court agrees that in 
light of the pending reconsideration petition, this matter is not subject to a Civil Code section 
1094.5, subdivision (g) stay. 

--------------------------------~2----------------------------------l 
[PROPOSED] ORDER GRANTING PETITIONERS' EX PARTE APPLICATION FOR TEMPORARY RESTRAINING ORDER AND 

ISSUING AN ORDER TO SHOW CAUSE AS TO WHY A PRELIMiNARY iNJUNCTION SHOULD NOT BE GRANTED 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

HERUM \cRABTREE \SUNrAG 
:.nt~;t·;nt 

(2009) 169 Cal.App.4th 1502, 1512) (citing Public Employment Relations Bd v. Superior 

Court (1993) 13 Cal.App.4th 1816, 1827). Petitioners' belief that they must stop 

diverting water, not because to do so would be a legal violation but merely a violation of 

the May Curtailment Letter, will result in irreparable harm to their crops while they await 

a decision on the petition for reconsideration. (Decl. of Jack Alvarez,,, 7, 8, 11.) 

Consequently, Petitioners will be irreparably harmed should they have to wait for final 

resolution of the administrative process before obtaining relief from the immediate 

mandate the May Curtailment Letter apperu·s to impose outside of the statutory processes 

provided by the Water Code. 

3. The Court futther finds, for the reasons stated below, that the issuance of the Curtailment 

Letters violated Petitioners' Due Process rights. Every day the Letters remains in their 

current form constitutes a violation of those constitutional rights. Accordingly, it is 

proper for this Court to issue a temporary restraining order while the administrative 

process is ongoing. 

4. With regard to the June Cuttailment Letter, the Cou1t liberally construes the allegations 

of the Petition For Writ of Administrative Mandate, as it must, and finds that for purposes 

of this ex parte application, Petitioners CDWA and SDWA have adequately pled that 

certain of their landowners exercise pre-1914 appropriative and/or permit licenses rights 

that are subject to the directives given in the June Letter. (Petition, ,13, 14.) 

Consequently, Petitioners CDW A and SDWA have standing to bring the instant 

application concerning the June Curtailment Letter. 

5. The Coutt finds the Curtailment Letters are coercive in nature and go beyond the 

"informational" purpose the Board claims prevents a stay. Consequently, Petitioners are 

likely to succeed on the merits. As in Duarte Nursery, Jn·c. v. United States Corps of 

Engineers (2014) 17 F.Supp.3d 1013 (Duarte), even though the Cuttailment Letters are 

not enforceable on their own and there are no separate penalties for violating them> the 

language used in the Curtailment Letters results in a "cornman[ d] by the ... [g]overnment 

to stop [water divetting] activities., (Duarte} 17 F.Supp.3d. at 1018.) It is not a 

--------------------------------~3 __________________________________ , 
[PROPOSED] ORDER GRANTING PETITIONERS' EX PARTE APPLICATION FOR TEMPORARY RESTRAINING ORDER AND 

ISSUING AN ORDER TO SHOW CAUSE AS TO WHY A PRELIMINARY INJUNCTION SHOULD NOT BE GRANTED 
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1 suggestion for "voluntary cessation of activities,, but instead requires Petitioners to 

2 "immediately stop diverting water.'' (!d. at 1019; Pet. exh. B.) 

3 6. Respondents argue Duarte is distinguishable because it involved a single letter sent to a 

4 single rights-holder, and provided that the Army Corps of Engineers had already 

5 determined that a violation of the Clean Water Act had occuned. (Duarte, 17 F.Supp.3d 

6 at 1015.) Respondents contend the challenged Cutiailment letters are form letters being 

7 sent to hundreds of appropriators, and are merely informational with no pre-

8 determination that any individual rights-holder has violated the law. 

9 7. While all parties acknowledge the Curtailment Letters were sent to more than one 

10 appropriator, the letters provided to the Court are addressed to an individual company, 

11 and identify a specific claim of rights at issue. The Cuttailment Letters further declare 

12 and determine that the recipient is not entitled to dive1t water because that water is 

13 necessary to meet senior water rights holders, thus making a determination of the 

14 recipient's water rights priority. (Pet., exh. B, 12.) By including this specific information, 

15 the Cuttailment Letters appear not to be generalized notices, but instead a specific 

16 adjudication and command with respect to the particular rights holder. 

17 8. Further, nothing in Duarte limits its holding to an instance involving only one notice. The 

18 Duarte couit' s focus was on the fact that nothing in the letter notified "plaintiffs that the 

19 Corps could not take action based upon the CDO alone.'' (Duarte, 17 F.Supp.3d at 1022.) 

20 The same is true in this situation, as the Curtailment Letters indicate the recipient must 

21 "immediately stop diverting water" and do not clearly state the letter is merely 

22 informational, without any legal force or effect. 

23 9. The Curtailment Letters also require recipients to "document receipt of this notice by 

24 completing an online Curtailment Certification Form (Form) within seven days. The 

25 Form confirms your cessation of diversion under the specific pre-1914 claim of right. 

26 Con1pletion of the Form is mandatory ... " Nowhere in this language do the Curtailment 

27 Letters assert that Petitioners are free to ignore the directive to cease diverting water or 

28 

HERUM \CRASTREE \suNTAG 
.\~ ir.,l\~ Y:') 
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1 that this directive is merely a suggestion.3 At the hearing on this matter, Respondents 

2 acknowledged that the Form requires diverters to sign under penalty of perjury that they 

3 are no longer diverting water. 

4 10. Although the Curtailment Letters do not state that the Board has made a specific 

5 determination that the particular recipient has already engaged in illegal conduct, the 

6 letters plainly state that the recipient must "immediately stop diverting water" because 

7 there is insufficient water for the diverter to continue diverting and that the only action 

8 available is to sign the compliance certification that "confirms your cessation of diversion 

9 under the specific pre~1914 claim of right." (Pet., exh. B.)4 As in Duarte, this strong 

10 directive implicates a pre-determination as to the availability of water pursuant to the 

11 recipient's appropriation rights. The Board, "did not 'notify' plaintiffs they were 

12 operating in violation of the law, it commanded plaintiffs to stop their activities.'' 

13 (Duarte, 17 F.Supp.3d at 1023.) 

14 11. At oral argument, Respondents argued that because the Curtailment Letters did not 

15 expand or alter Petitioners' civil liability for water diversions and are merely 

16 "informational documents", a temporary restraining order should not issue. Respondents' 

17 argument is not only misguided, it is also inaccurate. 

18 12. The focus is not whether the Petitioners' legal exposure remains unchanged or not, but 

19 rather whether the Cmiailment Letters could be reasonably interpreted to be an order or 

20 command by the government, not merely a suggestion or request for voluntary cessation 

21 of activities. (Duarte, 17 F.Supp.3d at 1020.) Moreover, contrary to Respondents' 

22 assertions, the Curtailment Letters have altered Petitioners' legal position. The 

23 Curtailment Letters state that even if there is available water for the water user, said wate 

24 

25 

26 

27 

28 

HERUM \CRABTREE \sUNTAG 
;,:n,~_.;_':r,t.:; 

3 This is similar to Phelps v. State Water Resources Control Board (2007) 157 Cal.App.4th 89, 
where the Court held plaintiffs were aggrieved by a curtailment notice within the meaning of 
section 1126(b) because it "required plaintiffs to immediately discontinue diversion of water 
unde1· their licenses.'' Althougli Phelps involved only one notice, the implication of the language 
of the letters is the same as in this case. 

4 In Duarte the Court noted that the assertion that a violation has already occurred, by itself, is 
insufficient to satisfy the lipeness requirement A letter or notice must also threaten 
consequences for failure to take certain action, as it does here. (Duarte, 17 F.Supp.3d at 1 025.) 
--------------------------------~5-----------------------------------· 
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is dedicated for senior water rights' holders needs, conclude that the recipient no longer 

has any legal right to said water, and orders the recipient to "immediately stop diverting 

water ... " Indeed, the Curtailment Letters appear to alter Petitioners' civil liability as the 

Board has apparently concluded without hearing or notice that Petitioners are no longer 

entitled to divert water for their needs. 

13. As the court in Duarte stated, "If the [Letters] were simply a 'notification' to plaintiffs, 

then it should have said. so, rather than clothing itself as an 'order' which carried with it 

the authority to 'prohibit' the plaintiffs from continuing their activities." (Duarte, 17 

F.Supp.3d at 1020.) The Court recognizes, and Respondents admit, that the Curtailment 

Letters do not subject Petitioners to any additional liability or penalties above that which 

they may already be subjected to due to the extreme drought conditions California is 

currently experiencing. However, the Cwiailrnent Letters represent that the Board has 

already adjudicated that the recipients are no longer entitled to divelt water and that any 

future diversions would be improper and a trespass ["This Form confirms your cessatio 

of diversion under the specific post-1914 water right ... Completion of the form is 

mandatory to avoid unnecessary enforcement proceedings')]. 

14. Respondents are free to provide truly informational notices to water diverters of the 

nature of the drought and the Board's right to initiate Water Code section 1831 or 1052 

proceedings. Respondents are also free to initiate inquiries with diverters as to whether 

they have alternate water sources and to otherwise exercise their statutory enforcement 

authority under the Water Code, including investigation and instituting any actions for 

trespass. To be clear, Respondents are free to exercise their statutory authority to enforce 

the Water Code as to any water user, including these Petitioners, if it deems them to be in 

violation of any provisions of the Water Code, so long as the bases for said action are not 

the Curtailment Letters. 

15. However, the language of the Curtailment Letters goes beyond informational and is 

instead coercive such that a recipient is likely to believe they are no longer allowed to 

divert. This belief is not because such a diversion would be a trespass or other legal 

--------------------------------~6 ___________________________________ , 
[PROPOSED] ORDER GRANTING PETITIONERS' EX PARTE APPLICATION FOR TEMPORARY RESTRAINING ORDER AND 
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violation, but because the Board has already declared in the Curtailment Letters that it 

2 has made a determination that they are no longer entitled to divert under their 

3 appropriative water rights, without any sort of pre-deprivation hearing. Respondents do 

4 not challenge Petitioners' assettion that any cessation of water diversion done in response 

5 to the Curtailment Letters, not as a result of an unavailability of legally divertible water, 

6 would cause a serious hardship to Petitioners. This is an issue ripe for judicial 

7 intervention and the Cou1t concludes that the Curtailment Letters as presently drafted 

8 constitute a violation of the due process rights of the Petitionets. 5 

9 16. The Curtailment Letters, including the requirement that recipients sign a compliance 

l 0 certification confirming cessation of diversion, result in a taking of Petitioners' property 

11 rights without a pre-deprivation hearing, in violation of Petitioners' Due Process Rights. 

12 Based on the foregoing, the COURT HEREBY ORDERS AS FOLLOWS: 

13 

14 ( 1) Petitioners' ex parte application for a temporary restraining order and an order to show 

15 cause as to why a preliminary injunction should not issue requiring the Board to issue a 

16 revised letter/notice that is informational in nature are HEREBY GRANTED. 

1 7 (2) A temporary restraining order shall issue staying or prohibiting Respondents/ Defendants 

18 State Water Resources Control Board and Thomas Howard from taking any action 

19 against the West Side Irrigation District and landowners of the other petitioner Districts 

20 on the basis of the 2015 Curtailment Letters sent by the Water Board's Executive 

21 Director, Thomas Howard, or on the basis of a failure to complete a Curtailment 

22 Certification Form. 

23 (3) This matter is set for an Order to Show Cause on July 30, 2015 at 9:00 a.m. in 

24 Department 24. Respondents shall file with the clerk of Department 24 and serve (via 

25 email or fax) any supplemental Opposition to the Order to Show Cause no later than 

26 

27 

28 

HE RUM \CRABTREE\SUNTAG 
!..ih.t;!:t'r~ 

5 There is no allegation that Petitioners have filed a petition for reconsideration with the Board 
concerning the June Curtailment Notice. Respondents made no argument that Petitioners were 
required to do so before bringing the instant petition and ex prute application. Consequently, the 
Court does not address whether such a reconsideration petition was required. 
__________________________________ ? ___________________________________ ! 
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July 16,2015. Petitioners shall file with the clerk ofDepartment 24 and serve (via email 

2 or fax) any Reply no later than July 23, 2015. 

3 ( 4) Petitioners' application for a temporary stay pul'suant to Code of Civil Procedure Sectioh 

4 1 094.5(g) is HEREBY DENIED. 

5 

6 IT IS SO ORDERED: 

7 

8 Date: Jul~ 2015 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

SHELLEY ANNE W.L. CHANG 
Honorable Judge Shelleyanne W. L. Chang 
Superior Court of California, County of Sacramento 

HtlllJM \ClVIIlTREE \SUNTAG 
·n~·,!\ r, ------------------------------~8·---------------------------------l 

[PROPOSED) ORDER GRANTING PE'l1TIONBRS' BX PARTE APPLICATJON FOR TEMPORARY RESTRAINING ORDER AND 
ISSUING AN ORDER TO SHOW CAUSE AS TO WHY A PRELIMINARY INJUNCTION SHOULD NOT BE GRANTED 



BBID Exh. 379

1 PROOF OF SERVICE 

2 I, LAURA CUMMINGS, cettify and declare as follows: 

3 I am over the age of 18 years, and not a party to this action. My business address is 5757 
Pacific Avenue, Suite 222, Stockton, California 95207, which is located in the county where the 

4 mailing described below took place. 

5 l am readily familiar with the business pracf ce at my place of business for collection and 
processing of conespondence for mailing. On July, , 2015 at rny place of business a copy of 

6 [PROPOSED] ORDER GRANTING PETITIONE EX PARTE APPLICATION FOR 
TEMPORARY RESTRAINING ORDER AND ISSUING AN ORDER TO SHOW CAUSE AS 

7 TO WHY A PRELIMINARY INJUNCTION SHOULD NOT BE GRANTED was placed for 
deposit following ordinary course of business as follows: 

8 

9 
[X] BY U.S. MAIL with the United States Postal Service in a sealed envelope, withpostage 

thereon fully prepaid. 

10 OFFICE OF THE CALIFORNIA ATTORNEY GENERAL 
Deputy Attorney General Clifford.Lee 

11 D~puty Attotney General Matthew Bullock 
455 Golde11 Gat~ Ave., Suite 11000 

12 San Francisco, CA 94102 

13 Attorneys for California State Water Resoui~ces Control Boqrd 

14 John Herrick 
LAW OFFICES OF JOHN HERRICK 

15 4255 Pacific Avenue,Suite2 
Stockto11, CA 95207 

16 

17 
Attorney for South. Delta Water Agency 

Dante Jolut Nomellini 
18 Daniel A. Mcdaniel 

Dante John Nomellini,. Jr. 
19 NOMELLINI, GRILLI & McDANIEL 

PROFESSIONAL LAW CORPORATIONS 
20 23 5 East Weber Avenue 

21 

22 

Stockton, California 95202 

Attorneys for Central Delta 1¥ ater Agency 

Jennifer L.Spaletta 
23 SPALEITA LAW, PC 

Post Office Box2660 
24 Lodi, CA 95241 

25 Attm·ney jot• Central Delta Water Agency 

26 

27 

28 

HERUM\ CMBTR£E\SUNTAG 
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1 S. Dean Ruiz 
HARRIS, PERISI-IO & RUIZ 

2 3439 Brookside Road, Suite 210 
Stockton, CA 95219 

3 
Attorney for Woods Irrigation Company 

4 

5 [X] 

6 
[ ] 

7 

8 [ ] 

9 [ ] 

10 

11 

BY ELECTRONIC MAIL (EMAIL) at a.tn. By sending the docmnent(s)to the 
person(s) at the email address( es) listed below. 

BY FEDERAL EXPRESS/OVERNIGHT MAIL in a sealed envelope, with postage 
thereon fully ptepaid. [Code Civ. Proc., §§ l013(c), 2015.5.] 

BY PERSONAL SERVICE/HAND DELIVERY. 

BY FA QSJMJLE at.approximateJy ~ •. ~1> . tl.m. byuse oftacsimile machine telephone 
number (209) 4 72,..7986. I caused the . acsitnile. machine to print a transmission record of 
the transmission, a copy of which is attached to this declaration. The ttansmission was 
reported as>complete and without error. [Cal. Rule ofCourt2008 and2003(3).] 

I certify and declare under penalty of petjury undet the laws of the State of California tha 
12 the foregoing is true and correct. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dated: July_; 2015 

\ . . 
HERUM \CRABTREE\ SUNTAG 

\ \ 
?-F~.~:H.~-;.~ -----------,---------10._ ------------------1 
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· · · · · · · · · · · ·BEFORE THE

· · · CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

IN RE THE MATTERS OF:

· · · · · · · · · · · · · · · ·SWRCB Enforcement Actions
· · · · · · · · · · · · · · · · · ·ENFO1951; ENFO1949
WEST SIDE IRRIGATION
DISTRICT CEASE AND DESIST
ORDER HEARING,

· · · · ·and

BYRON-BETHANY IRRIGATION
DISTRICT ADMINISTRATIVE
CIVIL LIABILITY HEARING.
___________________________/

· · · · · · · DEPOSITION OF MICHAEL GEORGE

· · · · · · · · · · December 7, 2015

· · · · Reported By:· KATHRYN DAVIS, CSR No. 3808



·1· · · · · · · · · · · · · APPEARANCES

·2· ·For the Central Delta Water Agency:

·3· · · · · ·SPALETTA LAW PC
· · · · · · ·By:· JENNIFER SPALETTA
·4· · · · · ·Attorney at Law
· · · · · · ·P.O. Box 2660
·5· · · · · ·Lodi, California 95421

·6
· · ·For the Byron-Bethany Irrigation District:
·7
· · · · · · ·SOMACH SIMMONS & DUNN
·8· · · · · ·By:· DANIEL KELLY
· · · · · · ·Attorney at Law
·9· · · · · ·500 Capitol Mall, Suite 1000
· · · · · · ·Sacramento, California 95814
10

11· ·For the West Side Irrigation District, Banta-Carbona
· · ·Irrigation District and Patterson Irrigation District:
12
· · · · · · ·HERUM/CRABTREE/SUNTAG
13· · · · · ·By:· JEANNE M. ZOLEZZI
· · · · · · ·Attorney at Law
14· · · · · ·5757 Pacific Avenue, Suite 222
· · · · · · ·Stockton, California 95207
15

16· ·For the San Joaquin Tributaries Authority:

17· · · · · ·O'LAUGHLIN & PARIS, LLP
· · · · · · ·By:· TIM WASIEWSKI
18· · · · · ·Attorney at Law
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·1· · · · · I've also had discussions with other

·2· ·colleagues in state governments and other

·3· ·constituents outside of state government.

·4· ·Q· · · What about counsel of the State Board?· Which

·5· ·counsel?

·6· ·A· · · So I've had discussions about that with Andy

·7· ·Sawyer, Michael Lauffer.· I can't remember

·8· ·specifically carrying on that discussion with Andrew

·9· ·but he would have naturally been involved in some of

10· ·those broader discussions, I would think.

11· ·Q· · · Are you a member of the West Side Irrigation

12· ·District's Prosecution Team?

13· ·A· · · Yes.

14· ·Q· · · Are you a member of the BBID's Prosecution Team?

15· ·A· · · I think I am as a result of having been

16· ·exposed to information.· I have been advised or

17· ·instructed to refrain from discussions with the

18· ·hearing side.

19· ·Q· · · And is Mr. Andy Sawyer part of the Prosecution

20· ·Team for West Side?

21· · · · · MR. CARRIGAN:· Calls for speculation.

22· · · · · THE WITNESS:· I don't know.

23· ·Q· · · BY MS. SPALETTA:· What about Mr. Lauffer?

24· ·A· · · I don't know.

25· · · · · MR. CARRIGAN:· Same.
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·1· ·him not to answer.· I think that infringes on the

·2· ·attorney-client communication.· The topic is the subject

·3· ·matter of the communication.· So I'm going to instruct

·4· ·not to answer.

·5· ·Q· · · BY MR. KELLY:· Did you ever discuss the

·6· ·substance of the Delta pool theory with the chair of the

·7· ·State Water Board?

·8· ·A· · · Yes.

·9· ·Q· · · Tell me about that conversation.

10· ·A· · · It was in the nature of my describing to her

11· ·what I viewed as the unsettled law around the Delta

12· ·pool theory, and some of the arguments on either

13· ·side that I thought needed to be determined and

14· ·adjudicated; and that the State Board's and my own

15· ·administration of water rights in the Delta would be

16· ·significantly advantaged if the issues and the

17· ·substantive law around the Delta pool could be

18· ·determined.

19· ·Q· · · Have you ever had a substantive conversation

20· ·with any other board member besides the chair?

21· ·A· · · Yes.

22· ·Q· · · All of the board members?

23· ·A· · · Yes.

24· ·Q· · · Individually or in group meetings?

25· ·A· · · Primarily individually.· I have discussed it
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·1· ·in open session, and it was also discussed during a

·2· ·performance review which was done in closed session

·3· ·with all the board members present.

·4· ·Q· · · Now I'm going to switch topics.

·5· · · · · You talked with Ms. Spaletta about the April

·6· ·outreach meeting at EPA with respect to, I think it was,

·7· ·supply and demand, the supply and demand analysis.  I

·8· ·don't want to misstate that, but do you recall that

·9· ·conversation?

10· ·A· · · Yes.

11· ·Q· · · You said that you had the meeting with Delta

12· ·interests or representatives.· Was it a publicly-noticed

13· ·meeting, do you know?

14· ·A· · · I believe that outreach meeting was an

15· ·invitation.· The invitations went out.· Some of

16· ·those invitations went to people who communicated

17· ·them more broadly.· And, you know, a number of

18· ·people showed up.· It wasn't exclusive but I don't

19· ·think it was publicly noticed.

20· ·Q· · · Do you know whether BBID was invited to that

21· ·meeting?

22· ·A· · · I do not know.

23· ·Q· · · You talked with Ms. Spaletta a little bit about

24· ·the temporary urgency change petitions.· That was in the

25· ·context of an email, one of the email exhibits.· Are you

usantos-aguirre
Line

usantos-aguirre
Line

usantos-aguirre
Line



DEPOSITION OF MICHAEL GEORGE 

1 REPORTER'S CERTIFICATE 

2 State of California 
ss. 

3 County of Sacramento 

4 I certify that the witness in the foregoing 

5 deposition, 

6 MICHAEL GEORGE, 

7 was by me duly sworn to testify in the within-entitled 

8 cause; that said deposition was taken at the time and 

9 place therein named; that the testimony of said witness 

10 was reported by me, a duly Certified Shorthand Reporter 

11 Of the State of California authorized to administer 

12 oaths and affirmations, and said testimony was 

13 thereafter transcribed into typewriting. 

14 I further certify that I am not of counsel or 

15 attorney for either or any of the parties to said 

16 deposition, nor in any way interested in the outcome of 

17 the cause named in said deposition. 

18 IN WITNESS WHEREOF, I have hereunto set my hand 

19 this lOth day of December 2015. 

20 

21 KATHRYN DAVIS 

22 
Certified Shorthand Reporter 
Certificate No. 3808 

23 

24 

25 

KATHRYN DAVIS & ASSOCIATES 916.567.4211 106 



DEPOSITION OF MICHAEL GEORGE 

1 DISPOSITION OF ORIGINAL TRANSCRIPT 

2 

3 

4 Date 

5 

6 Check One 

7 Signature waived. 

8 

9 I certify that the witness was given the 

10 statutory allowable time within which to read and sign 

11 the deposition, and the witness failed to appear for 

12 such reading and signing. 

13 

14 I certify that the witness has read and 

15 signed the deposition and has made any changes indicated 

16 therein. 

17 

18 

19 

20 
By ________________________________ _ 

21 KATHRYN DAVIS & ASSOCIATES 

22 

23 
--ooo--

24 

25 

KATHRYN DAVIS & ASSOCIATES 916.567.4211 107 



DEPOSITION OF MICHAEL GEORGE 

1 KATHRYN DAVIS & ASSOCIATES 
Certified Shorthand Reporters 

2 555 University Avenue, Suite 160 
Sacramento, California 95825 

3 (916) 567-4211 

4 December 10, 2015 

5 State Water Resources Control Board 
Office of Enforcement 

6 Attn: CHRISTIAN CARRIGAN 
1001 I Street, 16th Floor 

7 Sacramento, California 95814 

8 Re: West Side Irrigation District Cease and Desist 
Order & Byron-Bethany Irrigation District Civil Hearing 

9 
Date Taken: December 7, 2015 

10 
Dear Mr. Michael George: 

11 
Your deposition transcript is now available for review 

12 And signature, and will be available for the next 30 
days. This review is optional. An appointment is 

13 required to review your transcript. Please bring this 
letter with you. 

14 
You may wish to discuss with your attorney whether 

15 he/she requires that it be read, corrected, and signed, 
before it is filed with the Court. 
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attorney•s copy of the transcript, please send us a 

18 photocopy of the Signature Line and Deponent•s Change 
Sheet. 

19 
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Tauriainen, Andrew@Waterboards 

From: 

Sent: 
To: 
Subject: 
Attachments: 

Mrowka, Kathy@Waterboards </O=MMS/OU =EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOH F23SPDL T)/CN = RECIPIENTS/CN = MROWI<A, KATHY@WATERD1188Fl8-
E359-4DA8· A3F2··FC48F57B907E63A> 
Tuesday, June 02, 2015 8:44AM 
Kostyrko, George@Waterboards 
San Joaquin Cw1ailments 

irnageOOS.png; image006jpg 

John just returned from briefing Felicia. He said Thursday for curtailment. 

Katherine Mrowka, Manager 

Enforcement Section 

Water Rights 

P.O. Box 2000 

Sacramento, CA 9S814 

916-341-5363 
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SOMACH SIMMONS & DUNN 
A Professional Corporation 
STUART L. SOMACH (SBN 90959) 
DANIEL KELLY, ESQ. (SBN 215051) 
MICHAEL E. VERGARA (SBN 137689) 
AARON FERGUSON, ESQ (SBN 271427) 
500 Capitol Mall, Suite 1000 
Sacramento., California 95814-2403 
Telephone: (916) 446-7979 
Facsimile: (916) 446-8199 

Attorneys for Petitioner/Plaintiff BYRON­
BETHANY IRRIGATION DISTRICT 

EXEMPT FROM FILING FEES 
PURSUANT TO GOVERNMENT 
CODE SECTIOf~ 6103 

E-FILED 
IN THE 'SUPERIOR COURT OF THE STATE OF CAL'_f~lll~·gQ15 3:35PM 

David H. Yamasaki 
IN AND FOR THE COUNTY OF SANTA rr .A "DG{{ief Executive Officer/Clerk 

-sUpetiMtourt of CA, County of Santa Clara 
Case #1-15-CV-285182 Filing #G-76103 

By R. Walker, Deputy 
BYRON-BETHANY IRRIGATION DISTRICT; Case No. 1-15-CV-285182 

Petitioner/Plaintiff, 

vs. 

CALIFORNIA STATE WATER RESOURCES 
CONTROL BOARD; THOMAS HOWARD as 
EXECUTIVE DIRECTOR OF THE STATE 
WATER RESOURCES CONTROL BOARD; 
MICHAEL GEORGE, as DELTA 
WATERMASTER; and DOES 1 THROUGH 
100, INCLUSNE , 

Res ondents/Defendants. 

California Water Curtailment Cases 
(JCCP 4838) · 

FIRST AMENDED PETITION FOR 
WRITOFMANDATEAND 
COMPLAINT FOR DECLARATORY 
AND INJUNCTIVE RELIEF AND 
DAI\1AGES 

INTRODUCTION 

1. Petitioner and Plaintiff, Byron-Bethany Irrigation District ("Petitioner/Plaintiff' 

or "BBID"), petitions this Court to issue of a Writ of Mandate pursuant to Code of Civil 

Procedure sections 1085 and/or 1094.5, and submits this complaint for declaratory and injunctive 

relief and damages against Respondents/Defendants the California State Water Resources 

Control Board (SWRCB); Thomas Howard, the SWRCB's Executive Director (Executive 

Director); Michael G·eorge, the Delta Watermaster (Watermaster); and Does 1 through 100. 

2. BB.ID requests that this Court (1) issue a Writ of Mandate pursuant to Code of 

Civil Prqcedure sections 1085 and/or 1094.5 setting aside the June 12, 2015 notice unlawfully 

PETITION FOR WRIT OF MANDATE AND COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 
II. li..Tn n II. 'lil" II. I"! DC 1 -
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curtailing BBID’s water diversions and prohibiting Respondents/Defendants from enforcing the 

same, the July 15, 2015 Rescission and Clarification unlawfully predetermining the 

unavailability of water for BBID, ENF01951, attempting to impose financial penalties on BBID 

for the alleged diversion of water, and the Notice of Public Hearing for ENF01951; and (2) issue 

a declaration of BBID’s rights relative to Respondents’/Defendants’ actions declaring that 

Respondents/Defendants failed to provide BBID with due process with respect to the curtailment 

and pre-determination of the lack of water availability under its vested pre-1914 water right, that 

Respondents’/Defendants’ process for implementing the curtailments at issue herein and 

purported exceptions thereto are contrary to law and enjoining the SWRCB accordingly, and that 

Respondents’/Defendants’ actions towards BBID were unlawful and done with malice towards 

BBID. 

BACKGROUND 

3. In California, rights to surface water are perfected in several ways.  Riparian 

water rights exist by virtue of adjacency of a parcel of land to a water course.  The SWRCB has 

no direct regulatory jurisdiction over these rights to water.  In contrast to riparian rights, 

appropriative rights do not relate directly to the proximity of parcels of land to water.  Rather, 

these rights emanate from the diversion and use of water on lands not adjacent to a water course.  

Two types of appropriative rights exist in California.  The first are “pre-1914” water rights 

perfected pursuant to custom and usage or various Civil Code provisions prior to December 19, 

1914.  The SWRCB has no direct regulatory jurisdiction over these rights to water.  The second 

type of appropriative rights are those that emanate from the Water Commission Act of 1913 

which became effective on December 19, 1914.  These rights, called “post-1914” water rights, 

are perfected through a system of permits and licenses.  The SWRCB has direct regulatory 

authority over post-1914 water rights.  Other types of surface water rights exist, but are not 

relevant to the instant action. 

4. The SWRCB and the Courts have concurrent jurisdiction to determine waste and 

unreasonable use of water.  See e.g., article X, section 2, California Constitution.  In this case, 

there are no allegations of waste and unreasonable use of water. 
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5. The SWRCB and the Courts have concurrent jurisdiction on the question of 

whether a water right is valid.  That determination is a mixed question of law and fact.  The 

SWRCB has never made a determination that BBID’s pre-1914 water rights are not valid. 

6. The SWRCB and the Courts have concurrent jurisdiction in all water right 

controversies.  BBID was within its legal rights to bring the instant controversy before a court of 

competent jurisdiction.  

7. BBID holds a pre-1914 appropriative water right to divert and beneficially use 

water from watercourses in the California Delta.  The priority date for BBID’s appropriative 

water right is at least May 18, 1914. 

8. On April 23, 2015, the SWRCB sent curtailment notices to all post-1914 water 

right holders in the San Joaquin River watershed, directing those water right holders to cease 

diverting water under their post-1914 water right.  As stated above, the SWRCB has direct 

regulatory authority over post-1914 water rights. 

9. On or about May 1, 2015, the SWRCB sent curtailment notices to all post-1914 

water right holders in the Sacramento River watershed and the Delta, directing those water right 

holders to cease diverting under their post-1914 water right. 

10. On or about May 1, 2015, the SWRCB issued a curtailment notice to all water 

right holders with a condition known as “Term 91” in their water right permits.  “Term 91” is 

triggered when a certain water supply condition exits in the Sacramento-San Joaquin watershed.  

These permits have a priority date after 1968. 

11. On or about June 12, 2015, the SWRCB issued a curtailment notice (Notice) to all 

pre-1914 water right holders in the Sacramento and San Joaquin River watersheds and the Delta 

with a priority date between 1903 and 1914.  The Notice curtailing BBID’s pre-1914 water right 

was sent by the Executive Director and purported to curtail BBID’s pre-1914 appropriative water 

right and certain other pre-1914 appropriative water rights, with a priority date of 1903 or later, 

within the entire Sacramento and San Joaquin River watersheds, including the California Delta.  

The Notice was styled as a “NOTICE OF UNAVAILABILITY OF WATER AND NEED FOR 

IMMEDIATE CURTAILMENT FOR THOSE DIVERTING WATER IN THE 



D
O

W
N

E
Y

 B
R

A
N

D
 L

L
P 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
 

 

PETITION FOR WRIT OF MANDATE AND COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 
AND DAMAGES -4- 
 

SO
M

A
C

H
 S

IM
M

O
N

S 
&

 D
U

N
N

 
A

 P
ro

fe
ss

io
na

l C
or

po
ra

tio
n 

SACRAMENTO-SAN JOAQUIN WATERSHEDS AND DELTA WITH A PRE-1914 

APPROPRIATIVE CLAIM COMMENCING DURING OR AFTER 1903”.  (A true and correct 

copy of the Notice is attached hereto as Exhibit A.) 

12. The Notice directed BBID to “immediately stop diverting” under its “pre-1914 

water right[]” and further demanded that, within “seven days,” BBID complete an online 

Curtailment Certification Form certifying that BBID had ceased all diversions under its pre-1914 

right. 

13. The Notice also provided that any further diversion of water under BBID’s 

pre-1914 appropriative water right subjects BBID to administrative fines, cease and desist orders, 

or prosecution in court as set forth as follows:  
 
 
Those who are found to be diverting water beyond what is legally 
available to them may be subject to administrative penalties, cease and 
desist orders, or prosecution in court.  If the State Water Board finds 
following an adjudicative proceeding that a person or entity has diverted 
or used water water [sic] unlawfully, the State Water Board may assess 
penalties of $1,000 per day of violation and $2,500 for each acre-foot 
diverted or used in excess of a valid water right.  (See Water Code, §§ 
1052, 1055.)  Additionally, if the State Water Board issues a Cease and 
Desist Order against an unauthorized diversion, violation of any such 
order can result in a fine of $10,000 per day.  (See Water Code, §§ 1831, 
1845.) 
 

14. The Notice was issued without a hearing or proceeding before the SWRCB.  

BBID was not provided an opportunity to test any evidence or information relied upon by the 

SWRCB or the Executive Director, and BBID was not provided opportunity to present the 

SWRCB with evidence regarding the availability of water diverted under BBID’s pre-1914 

appropriative water right.  The Notice contains no finding that BBID diversions constitute waste 

and unreasonable use. 

15. The same day the Notice was issued, the SWRCB issued a press release that 

provided in bold lettering “Senior Water Rights Curtailed in Delta, San Joaquin & Sacramento 

Watersheds.”  The press release stated the following:  “the State Water Resources Control Board 

(State Water Board) announced today that there is insufficient water available for senior water 

right holders with a priority date of 1903 or later in the San Joaquin and Sacramento watersheds 
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and the Delta.  The need for further curtailment of more senior rights and curtailments in other 

watersheds is being assessed weekly.  Notices are being sent to water right holders that direct 

recipients to stop diversions of water to protect more senior water rights and releases of 

previously stored water, as required by state law.” 

16. In the June 12, 2015 press release, the SWRCB confirmed that 125 water rights 

were being curtailed in the Delta, including BBID’s pre-1914 water right.  The press release also 

provided that those with water rights being curtailed would need to turn to alternate sources of 

water.  Finally, the June 12, 2015 press release stated that the SWRCB had determined there was 

insufficient water available for those who received the Notice. 

17. Taken together, the Notice and June 12, 2015 press release convey the SWRCB’s 

determination that there was no water available for BBID to divert under its pre-1914 

appropriative water right, and based on this putative finding, the SWRCB “curtailed” BBID’s 

pre-1914 appropriative water right. 

18.  The SWRCB’s statement, in the Notice, that BBID is required to cease all 

diversions is consistent with the various presentations and discussions at SWRCB workshops and 

SWRCB Board updates throughout 2015.  At regular SWRCB Board meetings and at public 

workshops, the SWRCB Board members received regular updates from SWRCB management 

and staff, including SWRCB enforcement staff, on the availability of water and on the SWRCB’s 

curtailment efforts.  At the various SWRCB Board meetings and Workshops, SWRCB staff and 

Board members stated that water right holders will be required to cease diversions upon 

receiving a notice of curtailment.  The SWRCB saw curtailments as a ministerial function. 

19. Had BBID immediately complied with the Notice’s command to cease diversions 

and certified that no water was being diverted under BBID’s pre-1914 water right, BBID would 

have shut-off the sole source of water supply to more than ten thousand residents in the 

residential community of Mountain House; BBID would have cut-off the sole source of water 

supply to hundred of landowners and family farmers within BBID, BBID would have 

immediately ceased diversions to the Mariposa Energy Project, and BBID would have 

immediately ceased providing fire protection water supplies to the Contra Costa airport. 
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20. The Notice was sent via electronic mail and certified mail.  BBID received the 

Notice via certified mail on June 15, 2015.  The Notice required certification, within seven days, 

that diversions had ceased.  While BBID disagreed with the SWRCB’s authority to curtail 

BBID’s water right and with the SWRCB’s determination of unavailability of water at BBID’s 

point of diversion, as BBID was the sole source of supply for Mountain House, the Mariposa 

Energy Project, fire protection water for Contra Costa Airport, and the family farms and water 

users within BBID, BBID reasonably believed it had seven days from the receipt, via certified 

mail, of the Notice to cease diversions under its pre-1914 water right. 

21. On or about June 18, 2015, the Banta-Carbona Irrigation District (Banta-Carbona) 

filed an action challenging the SWRCB’s issuance of the Notice (Banta-Carbona Irrigation 

District v. California State Water Resources Control Board, et al., San Joaquin County Superior 

Court Case No. 39-2015-00326421 (Banta-Carbona v. SWRCB)).  As part of its action, Banta-

Carbona sought a temporary restraining order and injunction.  A hearing on the temporary 

restraining order was calendared for June 23, 2015.  Prior to June 23, 2015, the SWRCB moved, 

under section 394 of the California Code of Civil Procedure, for a change of venue to a neutral 

county and, at the same time, filed opposition papers to Banta-Carbona’s request for temporary 

restraining order.  The SWRCB’s opposition papers included an Opposition to Ex Parte 

Application for Stay or Temporary Restraining Order (SWRCB Opposition), and the supporting 

Declaration of John O’Hagan (O’Hagan Declaration).  A copy of the O’Hagan Declaration is 

attached hereto as Exhibit B.   

22. In the O’Hagan Declaration, Mr. O’Hagan declared that he is the Assistant 

Deputy Director overseeing enforcement, and serves the dual role of supervising the SWRCB’s 

staff analyses for determining whether water supplies are sufficient to meet demands.  

Mr. O’Hagan also declared that, in these roles, he regularly provides updates to the SWRCB on 

water supply availability.  

23. Furthermore, in the O’Hagan Declaration, Mr. O’Hagan declared that “a 

curtailment notice is a notification to water right holders of a certain priority of right that, due to 

water shortage conditions, the State Water Board has determined water is not available under 
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their priority of right.”  In the O’Hagan Declaration, Mr. O’Hagan further declared that “the 

notice provides the affected water right holder with the State Water Board’s findings of the 

unavailability of water under their priority of right for a certain right and the need to cease 

diversions under that right.”  Finally, Mr. O’Hagan testifies that the “[d]iversion of water when it 

is unavailable under a diverter’s priority of right constitutes an unauthorized diversion and a 

trespass against the state.”   

24. Mr. O’Hagan and other SWRCB Enforcement staff regularly provide updates and 

presentations to SWRCB Board Members and SWRCB management regarding water supply 

availability and curtailments.  These updates and presentations occurred at each SWRCB Board 

meeting in 2015.  SWRCB management often present along with SWRCB Enforcement staff and 

BBID is informed and believes and thereon alleges that SWRCB Enforcement staff, SWRCB 

Management, and SWRCB Board members met regularly to discuss water supply availability, 

curtailments, and enforcement. 

25. On or about June 25, 2015, the SWRCB issued another notice to BBID and other 

water right holders (Reminder Notice).  The Reminder Notice confirms that the SWRCB 

determined there was no water available for BBID to divert, that the BBID water right was 

“curtailed,” and that BBID was required to complete a certification form confirming BBID 

ceased diversions.  The SWRCB also states in the Reminder Notice that water right holders that 

fail to complete the mandatory certification form would be prioritized for inspections and 

enforcement.  A copy of the Reminder Notice is attached hereto as Exhibit C. 

26. On June 25, 2015, BBID filed a Petition for Reconsideration with the SWRCB 

regarding the Notice.  The Petition for Reconsideration requests the SWRCB to rescind the 

Notice.  The Petition for Reconsideration raises due process concerns, violations of California 

Water Law’s priority system, imposition of an unlawful physical solution, and raises concerns 

about exceptions to curtailments, and takings, among other issues.  The issues raised in the 

Petition for Reconsideration overlap with those raised by the instant litigation.  A copy of 

BBID’s Petition for Reconsideration is attached hereto as Exhibit D.   

27. On or about July 10, 2015, in the related case of West Side Irrigation District v. 
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State Water Resources Control Board, Sacramento County Superior Court Case No. 34-2015-

80002121 (West Side v. SWRCB), the Sacramento Superior Court issued an ORDER AFTER 

HEARING ON EX PARTE APPLICATION FOR TEMPORARY STAY RE: ENFORCEMENT 

OF CURTAILMENT NOTICE OR IN THE ALTERNATIVE TEMPORARY RESTRAINING 

ORDER AND/OR FOR ORDER TO SHOW CAUSE RE: PRELIMINARY INJUNCTION, 

finding, among other things, that the Notice violates due process, and based on this finding the 

Court issued a restraining order prohibiting the SWRCB from taking any action against certain 

water right holder based upon the Notice.  On or about July 23, 2015, in West Side v. SWRCB, 

the Sacramento Superior Court issued a Temporary Restraining Order consistent with its July 10, 

2015 Order.  A Copy of the July 10, 2015 Order in West Side v. SWRCB is attached hereto as 

Exhibit E.  A copy of the Temporary Restraining Order in West Side v. SWRCB is attached 

hereto as Exhibit F. 

28. On July 10, 2015, the same day the above-described Order was issued, the 

SWRCB issued a press release stating that, notwithstanding the Temporary Restraining Order in 

West Side v. SWRCB, any water right holder that received the Notice and continued to divert 

after the Notice was issued would be subject to fines and penalties.  A copy of the July 10, 2015 

Press Release is attached hereto as Exhibit G. 

29. On or about July 15, 2015, the SWRCB issued a “Partial Rescission of April, May 

and June 2015 Curtailment Notices and Clarification of State Water Board Position Re: Notices 

of Unavailability of Water For Those Diverting Water In The Sacramento River Watershed, San 

Joaquin River Watershed and Delta, and Scott River” (Rescission and Clarification).  A copy of 

the Rescission and Clarification is attached hereto as Exhibit H.  The stated purpose of the 

Rescission and Clarification is to rescind the “curtailment” portions of the prior curtailment 

notices, including the Notice, and to reiterate the determination in the Notice that there is no 

water available for BBID to divert, and further diversions would subject BBID to fines and 

penalties. 

30. In an attempt to “clarify” the Notice, the SWRCB threatened BBID and other 

lawful diverters that, while they were not being commanded to cease diversions, if they diverted 



D
O

W
N

E
Y

 B
R

A
N

D
 L

L
P 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
 

 

PETITION FOR WRIT OF MANDATE AND COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 
AND DAMAGES -9- 
 

SO
M

A
C

H
 S

IM
M

O
N

S 
&

 D
U

N
N

 
A

 P
ro

fe
ss

io
na

l C
or

po
ra

tio
n 

any water under their pre-1914 water right, they would be subject to the SWRCB’s enforcement 

process and subject to extensive fines and penalties. 

31. Absent a due process hearing and consequent determination and notification from 

the SWRCB that an individual diverter is curtailed, water right holders are able to divert water 

when water is present at their point of diversion.  The SWRCB’s threat of enforcement against 

anyone who diverted water as unlawful and a violation of due process. 

32. According to information previously published by the SWRCB, the SWRCB 

determined there was insufficient water available to meet post-1914 water rights in the 

Sacramento-San Joaquin River watershed long before the SWRCB issued curtailment notices for 

those post-1914 water rights.  Nonetheless, the SWRCB allowed those post-1914 water right 

holders to continue to divert water even though, according to the SWRCB, there was no water 

available under their post-1914 water rights.   

33. While according to the SWRCB there was insufficient water available to satisfy 

post-1914 water rights in the Sacramento-San Joaquin River watersheds prior to the SWRCB’s 

issuance of post-1914 curtailment notices, the SWRCB has not accused any post-1914 water 

right holder of unlawfully diverting water based on unavailability during that intervening time, 

nor has the SWRCB required any post-1914 water right holder to prove water was available to 

that particular water right holder. 

34. Furthermore, while the SWRCB threatened BBID with enforcement for the 

diversion of water under BBIDs pre-1914 water rights, the SWRCB, through its Executive 

Director and/or the Watermaster, has conversely authorized or sanctioned the continued use of 

water by certain water right claimants whether or not there is water available to them.  The 

SWRCB has also authorized the continued diversion and use of water under post-1914 water 

rights, allowing water to be held in upstream storage for up to 30 days, without any regulatory 

or enforcement consequence. 

35. The Notice left BBID with two options: (1) disregard the Notice and continue 

diverting under its pre-1914 appropriative water right in order to prevent the economic injury 

and threats to public health and safety that would ensue as a result of ceasing water diversion 
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and deliveries, and face enforcement proceedings and the threat of monetary penalties that could 

exceed BBID’s ability to pay; or, (2) comply with the demand in the Notice to cease diverting 

under its pre-1914 appropriative water right, leaving communities within BBID without a 

source of drinking water, water for fire protection and basic human health and sanitation needs, 

and resulting in landowners losing crops, the closing of agricultural businesses, and the loss of 

jobs that will follow the cessation of farming within BBID.  The immediate cessation of 

diversions would have resulted in an estimated excess of $65 million in crop losses, and the loss 

of over 500 jobs.  Long-term damages would exceed these immediate losses. 

36. On or about July 20, 2015, the SWRCB issued a Draft Administrative Civil 

Complaint ENF01951 against BBID alleging the unlawful diversion of water from 

approximately June 13, 2015 through June 25, 2015 (Enforcement Action).  A copy of the 

Enforcement Action is attached hereto as Exhibit I.  The underlying basis for the Enforcement 

Action stated by the SWRCB is the SWRCB’s “determination”, as set forth in the Notice, that 

there was insufficient water available for diversion under BBID’s water right.  The Enforcement 

Action specifically references the Notice, and confirms that the Notice “reflects the [SWRCB’s] 

determination that the existing water available in the Sacramento-San Joaquin watersheds and 

the Delta is insufficient to meet the demands of diverters with claims of pre-1914 appropriative 

rights with a priority date of 1903 and later.”  The Enforcement Action further confirms that any 

diversion after having received the Notice “constitutes unauthorized water diversion and use.”  

The Enforcement Action is based on the SWRCB’s assertion that “BBID was aware that the 

[SWRCB] had determined that there was insufficient water supply available for BBID’s 

claimed water right.”   The Enforcement Action contains no allegation that BBID diversions 

constitute waste and unreasonable use.  The period of alleged violation begins on June 13, 2015, 

the day following the Notice, and two days prior to BBID receiving the certified copy of the 

Notice. 

37. The subject matter of the Enforcement Action is identical to the issues raised by 

BBID in the instant litigation. 

38. Both the Enforcement Action and the letter accompanying the Enforcement 
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Action are signed by Mr. O’Hagan as the Assistant Deputy Director of the SWRCB’s Division 

of Water Rights.  Mr. O’Hagan is also the SWRCB staff member who regularly updates the 

SWRCB Board members regarding water availability and water right curtailments. 

39. BBID is informed and believes, and thereby alleges that SWRCB Board 

Members, SWRCB management, including its Executive Officer, and/or one or more 

Enforcement staff met in secret in violation of the Bagley-Keene Open Meeting Act to discuss 

curtailments and enforcement actions.  BBID is informed and believes, and thereby alleges, that 

during those secret meetings, SWRCB Board Members, SWRCB management and/or one or 

more Enforcement staff made determinations on water availability, water right curtailments, 

and/or determined to bring an enforcement action against BBID. 

40. BBID is informed and believes, and thereby alleges that these secret meetings 

were held to develop and implement a strategy to allow the SWRCB to obtain a judicial 

determination on certain legal issues the SWRCB deemed important.  As part of this strategy, 

SWRCB Board Members, SWRCB management, and/or one or more SWRCB Enforcement staff 

decided that an enforcement action against BBID would be a good “test case” to get certain of 

these issues resolved. 

41. BBID is informed and believes, and thereby alleges that one or more SWRCB 

Enforcement staff and/or SWRCB management recommended an enforcement action against 

BBID as retribution for BBID’s position and public statements regarding the SWRCB’s 

inconsistent public and legal position on the curtailments.    

42. By letter dated July 24, 2015, the SWRCB rejected BBID’s Petition for 

Reconsideration, arguing the Notice was not a decision or order subject to reconsideration and 

arguing that the Notice was partially rescinded and no longer commands water right holders to 

cease diverting.  In rejecting BBID’s Petition for Reconsideration, the SWRCB declined to 

provide any substantive response to the issues raised in BBID’s Petition for Reconsideration.  

Instead, the SWRCB continued to threaten enforcement should BBID continue to divert water.  

A copy of the July 24, 2015 letter is attached hereto as Exhibit J. 

43. In rejecting BBID’s Petition for Reconsideration, the SWRCB decided to stand 



D
O

W
N

E
Y

 B
R

A
N

D
 L

L
P 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
 

 

PETITION FOR WRIT OF MANDATE AND COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 
AND DAMAGES -12- 
 

SO
M

A
C

H
 S

IM
M

O
N

S 
&

 D
U

N
N

 
A

 P
ro

fe
ss

io
na

l C
or

po
ra

tio
n 

by its undocumented and conclusory determination that no water was available for BBID’s pre-

1914 water rights, and instead of providing substantive responses to BBID’s Petition for 

Reconsideration, the SWRCB initiated an enforcement action seeking $5.2 million in fines and 

penalties. 

44. On August 19, 2015, the SWRCB issued a Notice of Public Hearing and Pre-

Hearing Conference in the Enforcement Action (Hearing Notice).  A copy of the Hearing Notice 

is attached hereto as Exhibit K.  The SWRCB set the pre-hearing conference for Friday, 

September 25, 2015 at 9:00 a.m., and set the Public Hearing for Wednesday, October 28, 2015 at 

9:00 a.m.  The accelerated timeframes in the Enforcement Action deprive BBID of its right to a 

fair hearing, as it prevents BBID from obtaining expert witness testimony with regard to water 

availability, to conduct appropriate modeling analyses on water availability, and from fully 

examining the SWRCB supply and demand database sufficient to allow BBID to address the 

charges against it. 

45. The Hearing Notice provides for two “Key Issues” to be decided at the Public 

Hearing, as follows: 
 
1) Whether the State Water Board should impose administrative civil liability upon BBID 
for trespass and, if so, in what amount and on what basis; 

a. What is the extent of harm caused by BBID’s alleged unauthorized diversions? 
b. What is the nature and persistence of the alleged violation? 
c. What is the length of time over which the alleged violation occurred? 
d. What corrective actions, if any, have been taken by BBID? 

 
2) What other relevant circumstances should be considered by the State Water Board in 
determining the amount of any civil liability? 

46. The Hearing Notice does not provide for the determination of whether water was 

available for BBID to divert, and therefore assumes guilt, providing only for a determination of 

monetary penalty.  A determination of whether water was available for BBID to divert was 

never made by the SWRCB in a due process hearing.  To the extent that the SWRCB made such 

a determination, BBID was deprived on the opportunity to protest or cross-examine evidence of 

water availability. 

47. Prior to issuing the Notice, representatives from BBID met with SWRCB 

enforcement staff, including Mr. O’Hagan and the SWRCB’s Executive Director, Tom Howard.  
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At this meeting, BBID asked what it should do with respect to water supplies for the community 

of Mountain House if the SWRCB curtailed BBID’s pre-1914 appropriative water right.  Tom 

Howard told BBID’s representatives that the SWRCB would expect BBID to continue to supply 

water to Mountain House, and that the SWRCB would not bring an enforcement action against 

BBID.  Tom Howard told BBID that the SWRCB’s Division of Drinking Water Programs 

would bring a separate enforcement action against the potable water purveyor for Mountain 

House, the Mountain House Community Services District, which would include a mandate to 

reduce residential use to 55 gallons per person per day and a moratorium on all new water 

hookups within the community of Mountain House.  Mr. Howard also said he expected BBID to 

continue providing water for fire protection purposes to the Contra Costa County Airport and 

for local firefighting efforts, and to provide water for critical electric grid facilities, including 

the Mariposa Energy Project. 

48. Notwithstanding Mr. Howard’s statements and assurances, the Enforcement 

Action includes water delivered to the community of Mountain House, the Contra Costa Airport 

and other firefighting efforts, and to the Mariposa Energy Project. 

49. Because the SWRCB has no direct regulatory jurisdiction over BBID’s pre-1914 

water rights, and because courts have concurrent jurisdiction over water right controversies, 

BBID filed the instant action in this Court to vindicate the exercise of its lawful water right.  

Subsequent to BBID filing this action, the SWRCB initiated the Enforcement Action.  Through 

the Enforcement Action, the SWRCB seeks to deprive BBID of its lawful right to have this 

Court make a determination of the issues raised by BBID.  The SWRCB, through its 

Enforcement Action, seeks to act as the arbiter of charges brought by BBID against the 

SWRCB.  The SWRCB attempts to avoid a trial before this Court in order to provide the 

SWRCB an advantage by having its own staff and Board Members adjudicate issues related to 

their own improper and unlawful conduct.  The SWRCB’s attempts to do so violate the doctrine 

of exclusive concurrent jurisdiction, basic concepts of due process, and are otherwise arbitrary 

and capricious, and done with malice against BBID. 

50. Based on Exclusive Concurrent Jurisdiction, jurisdiction over the matters raised 
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herein vested with this Court on June 26, 2015, the date BBID originally filed this action.  

Therefore, the SWRCB is prohibited from adjudicating the matters raised herein in any other 

venue. 

51. BBID requires a judicial resolution by this Court of the issues presented herein 

so that it can exercise its vested pre-1914 appropriative water right without Respondents’/ 

Defendants’ continued threats of unlawful regulatory and prosecutorial action, and the 

threatened imposition of civil penalties. 

PARTIES 

52. Petitioner/Plaintiff BYRON-BETHANY IRRIGATION DISTRICT is, and at all 

times mentioned herein was, a public agency, a California Irrigation District, formed and 

operating pursuant to division 11 of the Water Code sections 20500 et seq. BBID includes lands 

within Contra Costa County, Alameda County, and San Joaquin County.  BBID’s purposes 

include the provision of water to lands within the District for any beneficial use, to construct the 

necessary works for the diversion and use of water for those beneficial uses, and to commence 

and maintain any action and proceeding to carry out its purposes or protect its interests.  For the 

purposes of the Notice and challenge herein, BBID diverts water pursuant to its pre-1914 

appropriative water right and delivers that water for many beneficial uses. 

53. Respondent/Defendant CALIFORNIA STATE WATER RESOURCES 

CONTROL BOARD is a public agency of the State of California created by the Legislature in 

1967 to exercise the adjudicatory and regulatory functions of the state in the field of water 

resources.  The SWRCB is governed by a board of five members appointed by the Governor of 

the State of California.  The SWRCB, at all times relevant herein, is charged by law with the 

faithful performance of all statutory duties arising under the California Water Code and with 

faithfully carrying out the duties and obligations arising under the California Constitution, and is 

limited by both the California and United States Constitutions. 

54. Respondent/Defendant THOMAS HOWARD is the Executive Director of the 

SWRCB and is responsible for certain of the conduct complained of herein. 

55. Respondent/Defendant MICHAEL GEORGE is the Delta Watermaster appointed 
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by the SWRCB and is considered the “Special Master” for the Delta.  By statute, the 

Watermaster’s authority is limited to diversions in the Delta, and for the monitoring and 

enforcement of the SWRCB’s orders, and license and permit terms, and conditions that apply to 

water rights authorizing the diversion of water from the Delta.  The Watermaster is responsible 

for certain of the conduct complained of herein.  

56. Petitioner/Plaintiff does not know the true names and identities of 

Respondents/Defendants DOES One through One Hundred and, therefore, allege said unnamed 

parties by fictitious names.  Petitioner/Plaintiff will seek leave of Court, as may be necessary, to 

amend this Petition and Complaint to include the true names and capacities of 

Respondents/Defendants DOES One through One Hundred when the same have been 

ascertained. 

JURISDICTION AND VENUE 

57. This Court has jurisdiction over this action pursuant to Code of Civil Procedure 

sections 525, 526, 527, 1060, 1085, 1094.5, 187, and 863, and Government Code sections 6258 

and 6259.  California Courts share concurrent jurisdiction with the SWRCB regarding post-1914 

water rights; as well as concurrent jurisdiction with respect to Constitutional allegations with 

respect to waste and unreasonable use.  Whether the use of water is a “waste” or “unreasonable” 

use is not at issue in the instant controversy.  The Courts and the SWRCB also have concurrent 

jurisdiction over the trespass on the rights to water.  Any water right holder may file an action in 

any court of competent jurisdiction to resolve conflicts over the right to water.  The SWRCB 

does not have direct regulatory jurisdiction over pre-1914 appropriative water rights. The 

SWRCB regularly declines to resolves disputes regarding pre-1914 appropriative water rights, 

instead directing parties to seek relief in courts of competent jurisdiction.  BBID filed this action 

prior to the SWRCB initiating the Enforcement Action and jurisdiction is therefore vested in this 

Court. 

58. BBID originally filed this action in Contra Costa County.  Venue is proper in 

Contra Costa County Superior Court pursuant to Code of Civil Procedure sections 392(a)(1) and 

393(b) in that BBID has property, which lies in Contra Costa County and 
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Respondents’/Defendants’ actions impact BBID’s property and adversely impact the residential 

communities and landowners within BBID’s boundaries.  Absent alternative supplies, 

Respondents’/Defendants’ purported curtailment of BBID’s pre-1914 appropriative water right 

would result in the cessation of water deliveries to the approximately twelve thousand (12,000) 

residents of the community of Mountain House, depriving the community of water desperately 

needed for human health and sanitation needs, fire protection, and other uses, and would result in 

thousands of acres of land lying fallow, the destruction of thousands of acres of annual and 

permanent crops, and causing significant unemployment for agricultural workers who  will lose 

their jobs as a result of the lack of water for agricultural uses within BBID.  On or about June 30, 

2015, the SWRCB filed a motion for change of venue pursuant to Code of Civil Procedure 

section 394.  BBID’s action against the SWRCB is one of at least five separate actions 

challenging the SWRCB’s unlawful conduct.  As such, and while the motion for change of venue 

was pending in Contra Costa Superior Court, the SWRCB filed a Petition for Coordination, 

pursuant to Code of Civil Procedure section 404, of the several cases challenging the SWRCB’s 

unlawful conduct.  That Petition was granted by the Alameda County Superior Court on 

August 10, 2015.  On August 14, 2015, the Judicial Council of California authorized the 

Presiding Judge of Santa Clara Superior Court to assign a trial judge in the coordinated actions. 

STANDING 

59. BBID’s pre-1914 appropriative water right was curtailed by the Notice and BBID 

is therefore directly and materially injured by the Notice.  BBID holds water rights and other 

property in trust for the benefit of, among others, landowners within BBID.  The Notice was 

directed to BBID and BBID is under direct threat of enforcement for failure to comply with the 

mandates contained in the Notice.  BBID therefore has standing to challenge the Notice.  

Moreover, the other activities alleged herein adversely affect BBID in that they either materially 

affect the availability of water under BBID’s pre-1914 appropriative water right and/or fail to 

comply with the California law of water rights, thereby injuring BBID and the landowners within 

BBID. 

60. BBID was not required to exhaust any administrative remedies prior to filing this 
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action as to the Notice or any other action alleged herein.  (See Wat. Code, § 1126(b).)  The 

SWRCB’s comprehensive regulatory authority does not extend to pre-1914 appropriative water 

rights.  The Notice was not issued pursuant to any hearing or noticed meeting by the SWRCB 

and the Executive Director was not delegated the authority of the SWRCB to issue any purported 

curtailments to pre-1914 water right holders.  The determination that there was insufficient water 

available for diversion by BBID was not made at any hearing or meeting by the SWRCB.  The 

actions of the Watermaster and/or the Executive Director with respect to exceptions to 

curtailments and/or waiver of enforcement authority was not undertaken pursuant to any 

officially delegated authority.  Nevertheless, BBID filed a Petition for Reconsideration with the 

SWRCB in the event that the Court determines that the Executive Director issued the Notice 

under authority delegated by the SWRCB or that other actions by Respondents’/Defendants’ 

were official acts of the SWRCB subject to reconsideration by the SWRCB.   As set forth above, 

the SWRCB rejected BBID’s Petition for Reconsideration outright and did not consider the 

merits of the substantive issues raised therein. 

GENERAL ALLEGATIONS 

BBID’s Pre-1914 Water Right and Diversion 

61. BBID holds a vested pre-1914 appropriative water right to divert water from 

watercourses within the California Delta.  BBID’s water right has a priority date of at least 

May 18, 1914.  BBID diverts and delivers water pursuant to its pre-1914 appropriative water 

right for reasonable and beneficial uses within BBID and, on occasion, makes water diverted 

under its pre-1914 appropriative water right available for use on lands outside the District.  

BBID’s pre-1914 appropriative water right is documented in the Statement of Water Diversion 

and Use Number S021256 filed with the SWRCB.  

62. BBID also has a contract with the United States Bureau of Reclamation (USBR) 

for the use of Central Valley Project (CVP) water on a portion of the lands within BBID.  For 

2015, BBID has received a zero (0) percent allocation under that contract and, therefore, is 

receiving no CVP water under its contract with the USBR. 

63. BBID now diverts water under its pre-1914 appropriative water right at a point of 
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diversion that is located on the State Water Project (SWP) intake channel (Intake Channel), in 

Contra Costa County. 

64. The SWP was authorized in 1960 by the California Water Resources 

Development Bond Act, commonly known as the Burns-Porter Act (Wat. Code, § 12930 et seq.).  

That Act provided for the issuance of $1,750,000,000 in general obligation bonds to be repaid 

from SWP revenue.  As part of the construction of the SWP, the California Department of Water 

Resources (DWR) constructed the California Aqueduct, Clifton Court Forebay, and the Harvey 

O. Banks Pumping Plant (Banks Pumping Plant).  Clifton Court Forebay is operated as a 

regulating reservoir and serves as the beginning of the California Aqueduct.  Clifton Court 

Forebay is connected to Banks Pumping Plant by the SWP Intake Channel.  Water flows from 

Clifton Court Forebay down the Intake Channel to Banks Pumping Plant, where it is lifted and 

turned into the California Aqueduct.  

65. When the SWP was constructed, BBID’s point of diversion in the Delta was 

located on Italian Slough.  When Clifton Court Forebay and its related facilities were 

constructed, DWR destroyed BBID’s intake facilities at its original point of diversion.  By 

Agreement between DWR and BBID, dated May 4, 1964, DWR destroyed a portion of the 

BBID’s main lateral and provided funds to BBID to construct two new diversion facilities on the 

Intake Channel, between Clifton Court Forebay and Banks Pumping Plant. 

66. As part of the relocation of BBID’s diversion facilities to the Intake Channel, 

DWR consented to the permanent and perpetual use by BBID, without cost, of DWR’s facilities 

and of that portion of DWR’s right of way required for the construction, maintenance, and 

operation of BBID’s pumping facilities. 

67. BBID’s point of diversion is in a unique location because there is always water 

available at BBID’s diversion facilities, not only due to its location in the Delta, but also because 

it is located on the Intake Channel.  The presence of water at BBID’s diversion facilities is 

influenced by many factors, including sea level, ocean tides, and DWR’s operation of Clifton 

Court Forebay and its related facilities. 

68. Prior to the construction of the SWP, and prior to the construction of the federal 
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CVP, in each and every year since the early 1900s, BBID diverted and beneficially used water 

from the watercourses in the Delta for agricultural and other purposes.  Even during the driest 

years in California’s history, in the 1920s and 1930s, BBID was able to divert and deliver for 

beneficial use water from the Delta for agricultural uses. 

69. BBID is currently the sole source of water and the only entity that supplies water 

to the community of Mountain House, a community of approximately 12,000 people with 

elementary schools and a high school.  The fire protection system (hydrants) within Mountain 

House is also accessed by Cal Fire for fighting wildfire in the Altamont Pass region.  BBID 

provides water to Mountain House for all of these uses pursuant to its pre-1914 appropriative 

water rights.  

70. BBID provides water to the Mariposa Energy Project for air quality and other 

purposes and provides water for fire fighting purposes at the Contra Costa Airport.  BBID is the 

sole source of water supply for these uses. 

71. For the 2015 agricultural season, BBID is the sole source of water supply for 

more than 6,300 acres of agricultural crops, as follows: 636 acres of walnuts, 11 acres of olives, 

38 acres of nursery, 1,200 acres of grapes, 387 acres of fruit trees, 10 acres of figs, 463 acres of 

cherries, 789 acres of almonds, 100 acres of mixed vegetables, 326 acres of bell peppers, 275 

acres of tomatoes, 414 acres of sweet corn, 5 acres of strawberries, 837 acres of Sudan, 703 acres 

of alfalfa, 39 acres of clover, and 86 acres of pasture. 

72. Those water users receiving their water supply from BBID have implemented 

state of the art conservation measures and operations within BBID and are therefore extremely 

efficient.  Most agricultural water is applied via the use of drip tape and/or micro sprinklers.  

Water use within Mountain House is also efficient, as Mountain House is a relatively new 

community constructed using state of the art water conservation methods.  Current average per-

capita water use within Mountain House is approximately 97 gallons per day. 

Curtailments and Effects Therefrom 

73. On June 12, 2015, the SWRCB, through its Executive Director Thomas Howard, 

issued the Notice purporting to curtail BBID’s pre-1914 appropriative water right. 
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74. The Notice, among other things, purports to direct BBID “to immediately stop 

diverting water,” and further mandates that BBID complete an “online Curtailment Certification 

Form” confirming BBID’s “cessation of diversion under [its] specific pre-1914 claim of right.” 

75. On June 22, 2015, BBID obtained pleadings filed by the SWRCB in San Joaquin 

County Superior Court in the case of Banta Carbona v. SWRCB.  The case involved Banta-

Carbona Irrigation District’s challenge to the Notice.  In response to Banta-Carbona’s Request 

for a Temporary Restraining Order or Stay of the Notice, the SWRCB filed an Opposition.   

76. In the Opposition, the SWRCB changed course from the Notice’s clear directive 

that recipients of the Notice cease diverting water.  In the Opposition, the SWRCB represented 

that the Notice was “not directed at [any particular diverter]” and that the Notice does not subject 

a diverter to fines or penalties for failure to comply with the Notice.  The SWRCB’s statements 

in the Opposition are in direct conflict with the Notice, and are inconsistent with the SWRCB’s 

representations to the public.  

77. Upon review of the Opposition and related pleadings, on June 23, 2015, BBID 

submitted a letter to SWRCB Executive Director Tom Howard confirming what the SWRCB 

articulated to the San Joaquin County Superior Court – i.e., that the Notice was not an actual 

water right curtailment and was solely “informational.”  The SWRCB never responded to 

BBID’s June 23, 2015 letter and, notwithstanding the SWRCB’s conflicting public position and 

its position before the San Joaquin County Superior Court, BBID remained under the threat of 

curtailments and SWRCB enforcement for the diversion of water under its pre-1914 water right.   

78. The SWRCB subsequently purported to clarify that the Notice was informational 

but continued to threaten enforcement against anyone that diverted water based on the SWRCB’s 

determination that there was insufficient water to satisfy claimed rights.  

79. The SWRCB imposed no requirement on any post-1914 water right holders to 

prove availability prior to diverting water.  In fact, the SWRCB actually withheld curtailment 

notices to post-1914 water right holders until long after the SWRCB had determined there was 

insufficient water available to satisfy those rights.  The SWRCB has also waived its enforcement 

authority as to certain water right claimants even though there was insufficient water available 



D
O

W
N

E
Y

 B
R

A
N

D
 L

L
P 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
 

 

PETITION FOR WRIT OF MANDATE AND COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 
AND DAMAGES -21- 
 

SO
M

A
C

H
 S

IM
M

O
N

S 
&

 D
U

N
N

 
A

 P
ro

fe
ss

io
na

l C
or

po
ra

tio
n 

under those rights. 

80. The SWRCB’s statements through the various press releases, the Notice, the 

Rescission and Clarification on July 15, 2015, the various private and public communications, 

the presentations and discussions at the SWRCB Board Meetings and Workshops, prior sworn 

testimony, and behind-the-scenes discussions at the SWRCB demonstrate that the SWRCB has 

pre-determined that no water is available for BBID to divert, irrespective of any purported 

“rescission” or “clarification” of prior coercive directives by the SWRCB. 

81. Despite the SWRCB’s purported retreat from the commands contained in the 

Notice, a controversy still exists between BBID and the SWRCB because of the SWRCB’s 

conflicting representations regarding the legal import of the Notice.  Moreover, the SWRCB has 

predetermined that there is no water available to satisfy BBID’s pre-1914 appropriative water 

right without any due process hearing and has initiated the Enforcement Action against BBID for 

BBID’s diversion of water.  Because of the SWRCB’s predetermination and unlawful conduct as 

alleged herein, BBID would not get a fair hearing before the SWRCB in the Enforcement 

Proceeding or any other proceeding before the SWRCB on these issues. 

82. The Enforcement Action brought by the SWRCB against BBID alleges no facts 

particular to the availability of water at BBID’s point of diversion.  The absence of allegations of 

lack of water at BBID’s point of diversion demonstrates that the SWRCB did not conduct an 

analysis of the actual availability of water to BBID at its point of diversion.  Instead, the 

SWRCB is attempting to use a flawed watershed-wide analysis to deprive BBID of its lawful 

rights to water.  In addition to depriving BBID of its right to water, causing substantial damages 

to BBID and its landowners, the SWRCB is now seeking to impose over $5 million in fines and 

penalties against BBID. 

83. An immediate curtailment of BBID’s pre-1914 appropriative water right, in the 

absence of alternative water supplies, will result in the loss of over 500 jobs in the Byron area.  

These job losses will result from the immediate closure of packing sheds and the shut down of 

agricultural activities within BBID.  Additional job losses will occur as the impacts ripple 

throughout the region. 
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84. An immediate curtailment of BBID’s pre-1914 appropriative water right will 

result in the loss of more than $65 million in crops. 

85. These significant and severe consequences demand that the SWRCB use accurate 

information and adhere to the water right priority system and not shift the burden to BBID to 

demonstrate water is actually available to BBID any time it seeks to divert water under its 

appropriative water right. 
 

FIRST CAUSE OF ACTION 
(Declaratory Relief / Writ of Mandate - SWRCB Lacks  

Jurisdiction to Issue the Notice) 

86. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 85, as though fully set forth herein. 

87. The SWRCB is statutorily charged with the orderly administration of water rights 

issued pursuant to the California Water Code. 

88. The SWRCB does not have direct statutory authority to regulate pre-1914 water 

rights.  The SWRCB’s activities with regard to pre-1914 and riparian water rights are 

constrained and are limited to actions based upon the SWRCB’s application of article X, 

section 2 of the California Constitution.  The SWRCB does not regulate pre-1914 appropriative 

or riparian water rights, but instead enforces the constitutional prohibitions on waste and 

unreasonable use as it relates to water diverted under pre-1914 and riparian rights.  The SWRCB 

is also authorized, in the exercise of its enforcement authority, to determine whether a valid pre-

1914 appropriative or riparian water right exists.   

89. The Notice does not purport to identify any of BBID’s uses as a waste or 

unreasonable use under article X, section 2.  The Notice does not allege that BBID does not 

possess a valid pre-1914 appropriative water right.  Instead, the Notice purports to command 

BBID to cease diversions without citation to authority for curtailing pre-1914 appropriative 

water rights. 

90. By attempting to command that BBID cease exercising its pre-1914 water right 

through the Notice, the SWRCB is attempting to “regulate” pre-1914 appropriative water rights 

in excess of its jurisdiction. 
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91. The Notice mandates that pre-1914 water right holders cease their respective 

diversions of water or be faced with enforcement actions, civil penalties, and/or prosecution in 

court if such diversions continue. 

92. The SWRCB’s attempt to regulate BBID’s pre-1914 water right is beyond the 

scope of the SWRCB’s legal and jurisdictional authority. 

93. Respondents’/Defendants’ later pronouncements regarding the import of the 

Notice and the shifting of the burden on BBID to demonstrate the availability of water on a daily 

basis is contrary to law.  Moreover, Respondents’/Defendants’ threat of enforcement in light of 

its public statement that no water is available to BBID ensures BBID will not receive a fair 

hearing before the SWRCB. 

94. As a result of the Notice curtailing BBID’s water right, the threats articulated by 

Respondents/Defendants, and the attempt to shift the burden of proof to demonstrate water 

availability on BBID, an actual controversy has arisen and now exists between 

Petitioner/Plaintiff and Respondents/Defendants regarding the scope of SWRCB’s jurisdiction to 

issue the Notice and later pronouncements regarding BBID’s right to divert water under its pre-

1914 appropriative water right.  As alleged herein, the Notice substantially injures BBID and 

landowners within BBID. 

95. The July 15, 2015 Rescission contains coercive language that 

Respondents/Defendants have determined there is no water available for diversion by BBID and, 

should BBID continue to divert, it will be subject to substantial files and penalties.  Even if the 

July 15, 2015 Rescission and Clarification was sufficient to cure any violations of due process, 

BBID suffered injury as a result of the Notice at least until it was rescinded.   

96. Respondents’/Defendants’ public statements that it had determined that there was 

no water available for BBID under its water right without any due process hearing and that if 

BBID continued to divert, it would be subject to significant enforcement penalties, resulted in 

significant financial injury to BBID and its landowners. 

97. BBID desires a declaration of its rights with respect to Respondents’/Defendants’ 

purported curtailment of BBID’s pre-1914 appropriative water right. 
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98. Because Respondents/Defendants acted in excess of its jurisdiction in issuing the 

Notice, Petitioner/Plaintiff requests that this Court issue a Writ of Mandate to the SWRCB 

commanding the SWRCB to rescind the Notice issued to BBID and enjoin the SWRCB from 

taking any enforcement action against BBID based on anything contained in the Notice. 

 
SECOND CAUSE OF ACTION 

(Declaratory Relief / Writ of Mandate - Executive Director Lacks  
Authority or Jurisdiction to Issue Notice and Rescission and Clarification) 

 

99. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 98, as though fully set forth herein. 

100. The Executive Director issued the Notice. 

101. The Executive Director issued the Rescission and Clarification. 

102. The Executive Director does not have the authority to curtail pre-1914 

appropriative water rights. 

103. The SWRCB has not delegated authority to the Executive Director to issue 

notices of curtailment of pre-1914 appropriative water rights, such as the Notice or the 

Rescission and Clarification. 

104. The Executive Director’s attempt to regulate BBID’s pre-1914 appropriative 

water right as contained in the Rescission and Clarification is beyond the scope of the SWRCB 

and the Executive Director’s legal and jurisdictional authority. 

105. As a result of the Notice and the Rescission and Clarification curtailing BBID’s 

water right, an actual controversy has arisen and now exists between Petitioner/Plaintiff and 

Respondent/Defendant Executive Director regarding the scope of the SWRCB and the Executive 

Director’s jurisdiction to issue the Notice.  As alleged herein, the Notice substantially injures 

BBID and landowners within BBID. 

106. BBID desires a declaration of its rights with respect to the Executive Director’s 

purported curtailment of BBID’s pre-1914 appropriative water right through the Notice and the 

Rescission and Clarification and requests that this Court issue a declaration that the Executive 

Director acted in excess of his jurisdiction in issuing the Notice and the Rescission and 
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Clarification. 

107. Because the Executive Director acted in excess of his jurisdiction in issuing the 

Notice and the Rescission and Clarification, Petitioner/Plaintiff requests that this Court issue a 

Writ to the SWRCB and the Executive Director mandating the SWRCB to rescind the Notice 

and the Rescission and Clarification issued to BBID and enjoin the SWRCB from taking any 

enforcement action against BBID based on anything contained in the Notice or the Rescission 

and Clarification. 
 

THIRD CAUSE OF ACTION 
(Declaratory Relief / Writ of Mandate - Violation of Due Process) 

 

108. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs1 through 107, as though fully set forth herein. 

109. While a water right is usufructuary in nature, once it is perfected it becomes a 

vested property right.  Thus, the right to beneficially use water pursuant to a valid pre-1914 

appropriative water right is a real property right. 

110. As such, BBID’s pre-1914 appropriative water right is a property right subject to 

procedural due process protections, including proper notice and the opportunity to be heard. 

111. To the extent the SWRCB had the authority to curtail BBID’s pre-1914 

appropriative water right, in order to make a determination that there was no water available to 

BBID under its pre-1914 appropriative water right at BBID’s point of diversion, 

Respondents/Defendants were required to make actual and specific findings with respect to 

BBID’s diversion and use of water as part of a due process hearing.  Respondents/Defendants 

failed to consider the specific facts related to BBID’s pre-1914 appropriative water right.  To the 

extent that Respondents/Defendants considered any facts or made findings, 

Respondents/Defendants have failed to provide those to BBID, and did so outside of any due 

process hearing. 

112. Respondents/Defendants, in purporting to curtail BBID’s pre-1914 appropriative 

water right by issuing the Notice, failed to provide BBID a due process hearing or other 

opportunity to challenge the Notice and its findings, including the finding that there was no water 
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available for BBID to divert under its pre-1914 appropriative water right.   

113. Respondents/Defendants, in pre-determining that water was not available for 

diversion by BBID and initiating the Enforcement Action based on that pre-determination 

violates basic concepts of due process and otherwise deprives BBID and its landowners of 

valuable property rights. 

114. Respondents’/Defendants’ determination that there was insufficient water for 

BBID to divert under its pre-1914 appropriative water right had significant legal affect, and 

purports to change BBID’s legal status as a water right holder without a hearing or any due 

process. 

115. BBID is informed and believes, and thereon alleges that the SWRCB, its Board 

Members, SWRCB management, and/or the Executive Director, and/or SWRCB enforcement 

staff made the decision to curtail BBID’s pre-1914 appropriative water right outside of any 

public process and did not provide a notice, hearing, or administrative proceeding to BBID.   

116. BBID is informed and believes, and based upon that information and belief, 

alleges that the SWRCB, its Board Members, SWRCB management, and/or the Executive 

Director, and/or SWRCB enforcement staff determined that there was no water available for 

BBID to divert outside of any public process and did not provide a notice, hearing, or 

administrative proceeding to BBID. 

117. BBID is informed and believes, and based upon that information and belief, 

alleges that the SWRCB, its Board Members, SWRCB management, and/or the Executive 

Director, and/or SWRCB enforcement staff worked in concert with certain Doe 

Respondents/Defendants to deprive BBID of its rights to divert water.  BBID is informed and 

believes, and based upon that information and belief, alleges that those Doe 

Respondents/Defendants have an interest in depriving BBID of its right to water sufficient to 

create a conflict of interest tainting the SWRCB investigative process.   

118. The SWRCB curtailed BBID’s water right without confirming whether the 

claimed “senior demands” were valid.  Instead, the SWRCB assumed all claimed demand was 

valid and curtailed BBID’s water rights based on that assumption.   
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119. Respondents/Defendants curtailed BBID’s water right so that certain other water 

right claimants could divert water BBID was otherwise entitled to divert whether or not those 

claimants had a legal right to water. 

120. By failing to provide BBID with proper notice and a meaningful opportunity to be 

heard regarding the factual and legal basis for issuing the Notice curtailing BBID’s pre-1914 

appropriative water right, or determining that there was insufficient water available for BBID to 

divert, Respondents/Defendants have deprived BBID of due process to which they are entitled, 

constituting a failure to proceed in the manner required by law.  (Code Civ. Proc., § 1094.5(b), 

(f).) 

121. Respondents’/Defendants’ public statements, presentations, and other 

communications that there was insufficient water available to BBID to divert under its pre-1914 

appropriative water right ensures BBID would not get a fair hearing before the SWRCB.  

Moreover, Respondents’/Defendants’ threat of enforcement against BBID unless BBID can 

demonstrate it has water available to it in excess of the needs of all other claimants to water 

inappropriately shifted the burden on BBID and violated BBID’s due process rights.  

122. The SWRCB Board Members, management, and staff discussions about targeting 

BBID for enforcement in order to resolve legal issues of interest to the SWRCB is a violation of 

due process and is otherwise arbitrary and capricious. 

123. An actual controversy exists as to whether Respondents/Defendants needed to 

provide BBID with a hearing or similar evidentiary process prior to attempting to curtail BBID’s 

pre-1914 appropriative water right and whether Respondents/Defendants acted improperly in 

targeting BBID for enforcement. 

124. BBID therefore requests that this Court issue a declaration that 

Respondents/Defendants violated BBID’s due process rights by failing to provide a hearing prior 

to curtailing BBID’s pre-1914 appropriative water right and for targeting BBID for enforcement. 

125. BBID further requests that the Court issue a Writ of Mandate directing 

Respondents/Defendants to rescind the Notice and enjoining Respondents/Defendants from 

enforcing the Notice unless and until Respondents/Defendants provides BBID with the 
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appropriate due process protections afforded by an evidentiary hearing.  

126. BBID also requests that this Court issue a declaration that 

Respondents’/Defendants’ activities in targeting BBID for enforcement, for unlawfully pre-

determining that there was insufficient water for BBID to divert, and for improperly making 

these determinations outside of any public process was improper, arbitrary, capricious, and done 

with malice. 
 

FOURTH CAUSE OF ACTION 
(Declaratory Relief / Writ of Mandate 

July 15, 2015 Rescission and Clarification Violates Due Process) 

127. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 126, as though fully set forth herein. 

128. The July 15, 2015 Rescission and Clarification maintains the coercive language 

that permeated the Notice.  While the Rescission and Clarification purports to claim that the 

Rescission and Clarification is only “informational,” it still conveys Respondents’/Defendants’ 

determination that there is no water available for BBID to divert under its water right. 

129. The Rescission and Clarification had significant legal affect, and purports to 

change BBID’s legal status as a water right holder without a hearing or any due process. 

130. While the Rescission and Clarification purport to rescind any coercive language 

prohibiting BBID from diverting, it still conveys the coercive message that, should BBID 

continue to divert water, BBID will be violating the law as there is no water for BBID to divert. 

131. Respondents/Defendants did not attempt to cure the due process violations in the 

Notice until July 15, 2015.  Yet, Respondents/Defendants seek to impose significant penalties on 

BBID for the diversion of water from June 13, 2015 through June 25, 2015.  All of the alleged 

conduct Respondents/Defendants contend was unlawful occurred during the time the SWRCB 

was violating BBID’s due process rights by maintaining the Notice. 

132. The Enforcement Action establishes that the Rescission and Clarification was still 

a directive from Respondents/Defendants that BBID was not permitted to divert and use water. 

133. Respondents’/Defendants’ reliance on the coercive language in the Rescission and 

Clarification is evident in the August 19, 2015 Notice of Pre-Hearing and Public Hearing, which 
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omits the requirement that the SWRCB Prosecution Staff first establish that BBID diverted water 

when none was available.  The Notice of Public Hearing sets forth “Key Issues” to be decided at 

the enforcement hearing.  The only Key Issues identified for hearing are related to the amount of 

the fine the SWRCB proposes to impose on BBID.  The Notice of Public Hearing assumes guilt 

and moves straight to the penalty phase of the proceeding.  Respondents/Defendants, therefore, 

never cured the due process violations contained in the Notice and continues, through the 

Rescission and Clarification, to violate BBID’s due process rights. 

134. Petitioner/Plaintiff therefore requests that this Court issue declaration that the 

Rescission and Clarification violates due process, issue a writ to Respondents/Defendants 

mandating the SWRCB rescind the Enforcement Action an injunction prohibiting 

Respondents/Defendants from taking any enforcement action against BBID as alleged in 

ENF01951. 
 

FIFTH CAUSE OF ACTION 
(Declaratory Relief / Writ of Mandate –  

Violation of Due Process – Enforcement Action) 

135. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 134, as though fully set forth herein. 

136. Respondents’/Defendants’ initiation of the Enforcement Action confirms the 

SWRCB’s prior findings and threats, and results in significant financial injury to BBID and its 

landowners. 

137. The Enforcement Action seeks to impose liability on BBID for all diversions of 

water after the date the Rescission and Clarification was issued, when the SWRCB was violating 

BBID’s due process rights through the unlawful commands contained in the Notice. 

138. The Enforcement Action seeks to impose liability on BBID based on information 

contained in the unlawful Notice. 

139. The Enforcement Action relies on the existence of the unlawful Notice in order to 

impose the maximum possible financial penalty on BBID. 

140. Notwithstanding Respondents’/Defendants’ statements in Court in this matter, the 
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Enforcement Action seeks to impose financial penalties on BBID dating back to the issuance of 

the Notice. 

141. Petitioner/Plaintiff therefore requests that this Court issue declaration that the 

issuance of the Enforcement Action violates due process, issue a writ to Respondents/Defendants 

mandating the SWRCB rescind the Enforcement Action an injunction prohibiting 

Respondents/Defendants from taking any enforcement action against BBID as alleged in 

ENF01951. 
 

SIXTH CAUSE OF ACTION 
(Declaratory Relief / Writ of Mandate –  

Violation of Due Process – Hearing Notice) 

142. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 141, as though fully set forth herein  

143. The August 19, 2015 Notice of Public Hearing and Pre-Hearing Conference 

(Hearing Notice) provides for certain Key Issues to be decided at the October 28, 2015 hearing.   

144. The Key Issues contained in the Hearing Notice relate only to the amount of fines 

and penalties the SWRCB proposes to impose on BBID.   

145. The Hearing Notice presumes BBID’s guilt for a “trespass”. 

146. Respondents/Defendants purposefully set the hearing while the instant litigation 

was pending before the Judicial Council of California in an attempt to further deprive BBID of 

its due process rights. 

147. At the July 8, 2015 proceedings in West Side v. SWRCB, Defendants/Respondents 

represented to the Court that any financial penalties would not be based on the Notice.  

Defendants/Respondents also represented to the Court that “the notice would in no way be 

evidence of anything regarding the violation for illegal diversion.” 

148. ENF01951 alleges that the Notice “applies to [BBID] because BBID claims a 

priority date of May 18, 1914.  BBID received an electronic copy of the [Notice] on June 12, 

2015.”   

149. ENF01951 further alleges “BBID diverted a total of approximately two thousand 
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sixty-seven (2,067) acre-feet over the course of thirteen days following the [Notice], specifically 

from June 13 through June 25, 2015.” 

150. Notwithstanding Defendants/Respondents representations to the Court in West 

Side v. SWRCB and Banta-Carbona v. SWRCB, ENF01951 relies on BBID’s receipt of the 

Notice and the fines and penalties relate back to the date the Notice was issued. 

151. Notwithstanding Defendants/Respondents representations to various Courts with 

respect to the scope of any enforcement hearing and the effect of the Notice, the Hearing Notice 

and issues set for hearing relies on the Defendants/Respondents’ prior finding, contained in the 

Notice, that there was insufficient water available for BBID to divert. 

152. Defendants/Respondents’ reliance on the prior determination of lack of 

availability of water supply, while representing to various Courts that it had no effect, is a 

purposeful deprivation of due process. 

153. Defendants/Respondents are aware of BBID’s right to due process and have acted 

in such a manner to purposefully deprive BBID of those basic due process rights. 

154. Petitioner/Plaintiff therefore requests that this Court issue declaration that the 

Hearing Notice violates due process and issue a writ to Defendants/Respondents mandating 

Defendants/Respondents rescind the Hearing Notice an injunction prohibiting the SWRCB from 

taking any enforcement action against BBID. 
 

SEVENTH CAUSE OF ACTION 
(Writ/Declaratory Relief - Violation of the First Amendment –  

Retaliatory Prosecution) 

155. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 154, as though fully set forth herein. 

156. On June 22, 2015, BBID became aware of Defendants/Respondents’ changed 

position on the import of the Notice through its pleadings filed with the San Joaquin County 

Superior Court. 

157. On June 23, 2015, BBID sent a letter to the SWRCB noting 

Defendants/Respondents’ conflicting positions on the import of the Notice. 

158. BBID filed the instant action against Defendants/Respondents on June 26, 2015. 
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159. Defendants/Respondents initiated the Enforcement Action against BBID on July 

16, 2015. 

160. Other than BBID, Defendants/Respondents have not issued a Draft 

Administrative Liability Complaint to any other water right holder or diverter related to the 

Notice or information contained therein. 

161. Defendants/Respondents are aware that other water users diverted water after 

Defendants/Respondents determined that no water was available for diversion under the claimed 

right yet has not taken enforcement action against any of those water users. 

162. Defendants/Respondents’ Enforcement Action, brought in response to BBID’s 

position on the Notice, seeking fines of over five million dollars in fines and penalties, would 

chill a person of ordinary firmness from asserting rights against Defendants/Respondents and 

from exercising their lawful right to water. 

163. BBID is informed and believes and thereon alleges that BBID’s letter and/or its 

complaint against Defendants/Respondents caused Defendants/Respondents to target BBID for 

enforcement. 

164. The Enforcement action was initiated for a retaliatory purpose. 

165. Petitioner/Plaintiff requests that this Court issue a writ of mandate and a writ of 

prohibition to Defendants/Respondents mandating Defendants/Respondents rescind the 

Enforcement Action an injunction prohibiting Defendants/Respondents from taking any 

enforcement action against BBID. 

166. Petitioner/Plaintiff further requests that this Court issue a declaration that 

Defendants/Respondents’ retaliatory prosecution of BBID was unlawful and in violation of 

protected constitutional rights and was done with malice towards BBID. 
 

EIGHTH CAUSE OF ACTION 
(Writ of Mandate/Declaratory Relief - Violation of the  

California Public Records Act) 

167. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 166, as though fully set forth herein. 

168. The California Public Records Act mandates that non-exempt public records must 
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be made publicly available for inspection and copying upon request. 

169. On July 21,2015, BBID submitted a California Public Records Act request to the 

Office of Delta Watermaster. The Request was sent via electronic mail and U.S. mail. 

170. The Public Records Act Request sought, among other things, public records 

related to Defendants/Respondents' finding that there was no water available for BBID to divert 

under its pre-1914 water right and public records otherwise related to the Enforcement Action. 

171. As of September 2, 2015, the Office of Delta w -atermaster has not provided a 

response to the Public Records Act Request. 

172. On July 21,2015, BBID submitted a California Public Records Act request to the 

SWRCB. By letter dated July 30,2015, the SWRCB responded that the request sought public 

records in possession of the SWRCB, but that documents would not be made available for "two 

to three weeks, with additional rounds to follow as documents can be collected and reviewed." 

173. As of September 2, 2015, the SWRCB has not made any documents available 

pursuant to the Public Records Act request. 

174. The SWRCB has now set the Enforcement Action for a hearing on October 28, 

with a pre-hearing conference set for September 25,2015. 

175. The SWRCB and the Delta Watermaster's refusal to comply with the Public 

Records Act is troubling particularly because the SWRCB has apparently fast-tracked the 

Enforcement Action. The SWRCB and the Delta Watermaster's refusal to comply with the 

Public Records Act, while a violation of the Act itself, also deprives BBID of its due process 

rights. 

176. Given the SWRCB and Delta Watermaster's conduct related to the curtailments 

and enforcement action, the refusal to comply with the Public Records Act appears intentional 

with the goal of preventing BBID from having access to disclosable public records. 

177. The Public Records Act provides that "[t]he times for responsive pleadings and 

for hearings in these proceedings shall be set by the judge of the court with the object of securing 

a decision as to these matters at the earliest possible time." 

178. Article 1, section 3(b)(1) provides an independent right of access to government 
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records. 

179. Petitioner/Plaintiff therefore requests that this Court to issue a writ of mandate 

directing the SWRCB and Delta Watermaster to provide BBID with all records except those 

records that may be lawfully withheld and a declaration that the SWRCB and Delta 

Watermaster’s refusal to comply with the Public Records Act resulted in a further deprivation of 

BBID’s due process rights. 
 

NINTH CAUSE OF ACTION 
(Declaratory Relief / Writ of Mandate - Violation of Article 10, Section 2  

of the California Constitution) 

180. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 179, as though fully set forth herein. 

181. Article X, section 2 of the California Constitution imposes a duty on 

Respondents/Defendants’ to fashion remedies that ensure the reasonable and beneficial use of the 

state’s water resources.  (See Wat. Code, § 275; City of Lodi v. East Bay Mun. Dist. (1936) 7 

Cal.2d 316, 341; City of Santa Maria v. Adam (2012) 211 Cal.App.4th 266, 288.) 

182. The Notice ignores the unique geographic location of BBID’s point of diversion 

in the Delta, at the downstream end of the San Joaquin River and Sacramento River watersheds. 

183. Due to its location, there is always water available for appropriation at BBID’s 

diversion facilities on the Intake Channel, between Clifton Court Forebay and Banks Pumping 

Plant. 

184. Respondents/Defendants’ failure to analyze whether BBID’s geographic location 

in the Delta would allow it to divert water violates the directive that Respondents/Defendants’ 

ensure that the state’s water resources are beneficially used to the fullest extent of which they are 

capable, and therefore violates article X, section 2 of the California Constitution. 

185. An actual controversy exists as to whether Respondents/Defendants’ must ensure, 

when determining whether to curtail a water right, whether the state’s water resources are 

beneficially used to the fullest extent of which they are capable. 

186. Petitioner/Plaintiff therefore requests that this Court issue a declaration that 

Respondents/Defendants’ failure to ensure water resources are put to beneficial use to the fullest 
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extent of which they are capable violates article X, section 2 of the California Constitution. 

187. Because Respondents/Defendants’, in purporting to curtail BBID’s pre-1914 

appropriative water right, failed to ensure the state’s water resources are put to beneficial use to 

the fullest extent of which they are capable, Petitioner/Plaintiff requests that this Court issue a 

writ to Respondents/Defendants’ mandating Respondents/Defendants’ rescind the Notice issued 

to BBID and an injunction prohibiting Respondents/Defendants’ from taking any enforcement 

action against BBID based upon the Notice, the Rescission and Clarification, or the Enforcement 

Action. 
 

TENTH CAUSE OF ACTION 
(Declaratory Relief / Writ of Mandate - Violation of the 

Priority System of Water Rights) 

188. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 187, as though fully set forth herein. 

189. Water right priorities are a fundamental principle of California water law. 

190. In general, there are two ways to establish a priority date for a pre-1914 

appropriative water right.  One way was known as “common law” appropriation whereby an 

appropriator could simply take water from a source.  If an appropriator chose this method, the 

“priority date” was typically the date water was put to actual beneficial use.  Another method, 

called “code appropriation,” allowed an appropriator to record a notice in the county in which the 

diversion occurred, followed by the actual appropriation.  Under the “code appropriation” 

method, the priority date is the date the notice was recorded.  In assessing water supply demands, 

and in depriving BBID of its right to water, the SWRCB failed to ensure senior claims were 

based upon correct priority dates.   

191. Respondents/Defendants failed to consider the source of available supplies in 

purporting to curtail pre-1914 appropriative water rights. 

192. Respondents/Defendants failed to consider accretions to the water supply system 

otherwise available to BBID. 

193. On April 23, 2015, the Executive Director of the SWRCB issued a notice to all 

post-1914 appropriative water right holders in the San Joaquin River watershed informing them 
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that all post-1914 appropriative water rights were immediately curtailed.  Additionally, on May 

1, 2015, the Executive Director issued a notice to all post-1914 water right holders in the 

Sacramento River watershed informing them that all post-1914 water rights were immediately 

curtailed.  Both notices “excepted” all post-1914 diversions for hydroelectric generation by direct 

diversion.  The SWRCB’s method of accounting for “direct diversions” actually allows water to 

be held in reservoirs for up to 30 days.  The SWRCB identifies water held in this manner as 

“regulatory storage.”  The result is that post-1914 appropriative water right holders in the San 

Joaquin River and Sacramento River watersheds were, and are still, authorized by the SWRCB to 

directly divert water for hydroelectric purposes and some or all of those diversions can be held in 

reservoirs for up to 30 days.  Allowing junior diverters to hold water in reservoirs for up to 30 

days when there is no water available to satisfy their water right contravenes the rule of priority 

and deprives downstream senior water right holders of water to which they are lawfully entitled. 

194. Like the notices and exceptions for post-1914 appropriative water rights in the 

San Joaquin River and Sacramento River watersheds, the Notice “excepts” from curtailment all 

pre-1914 appropriative water right diversions for hydroelectric generation by direct diversion.  

The SWRCB’s method of accounting for “direct diversions” actually allows water to be held in 

reservoirs for up to 30 days.  The result is that pre-1914 appropriative water right holders in the 

San Joaquin River and Sacramento River watersheds, some of which may be more junior than 

BBID’s water right, were, and are still, authorized by the SWRCB to directly divert water for 

hydroelectric purposes and some or all of those diversions can be held in reservoirs for up to 30 

days.  Allowing junior diverters to hold water in reservoirs for up to 30 days when there is no 

water available to satisfy their water rights contravenes the rule of priority and deprives 

downstream senior water right holders of water to which they are lawfully entitled. 

195. Water being held in upstream reservoirs under the SWRCB’s “regulatory storage” 

rules deprives downstream seniors of water to which they are lawfully entitled. 

196. Allowing water right holders to continue to divert water that others are entitled to 

divert violates the priority system. 

197. Allowing post-1914 water right holders to divert water into regulatory storage for 
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up to 30-days while prohibiting BBID to divert under its pre-1914 appropriative water right 

contravenes the rule of priority. 

198. An actual controversy exists regarding Respondents/Defendants’ exceptions to 

curtailments in the Notice.  Respondents/Defendants’ failure to consider the source of water 

available for diversion and use and Respondents/Defendants’ failure to require claimants to 

present colorable claims are inconsistent with law and the rule of priority. 

199. Petitioner/Plaintiff therefore requests this Court issue a declaration that 

Respondents/Defendants’ actions and inactions violate the rule of priority and have deprived 

senior water right holders of the right to water to which they are entitled. 

200. Petitioner/Plaintiff further requests this Court issue a Writ of Mandate directing 

Respondents/Defendants to rescind the Notice issued to BBID and to rescind the Enforcement 

Action. 
 

ELEVENTH CAUSE OF ACTION 
(Declaratory Relief / Writ of Mandate - Unlawful Physical Solution) 

 

201. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 200, as though fully set forth herein. 

202. In apportioning water, California law mandates that water right priorities be 

respected.  The SWRCB cannot impose a physical solution that contravenes the priority system. 

203. Respondents/Defendants provided exceptions to water right curtailments that 

violate the rule of priority through the imposition of an unlawful physical solution to the State’s 

water supply storage. 

204. Respondents/Defendants, though their unlawful curtailments and other unlawful 

action, is seeking to allow others to maintain water supplies at the expense of BBID. 

205. An actual controversy exists regarding Respondents/Defendants’ exceptions to 

curtailments and other activities that seek to impose an unlawful physical solution that deprived 

BBID of its right to water.   

206. Petitioner/Plaintiff therefore requests this Court issue a declaration that 

Respondents/Defendants’ actions and inactions impose an unlawful physical solution and 
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deprive BBID and other water right holders of the right to water to which they are entitled. 

207. Because Respondents/Defendants’ imposition of an unlawful physical solution 

deprives BBID and other appropriative water right holders of water to which they are otherwise 

entitled, Petitioner/Plaintiff further requests this Court issue a Writ of Mandate directing 

Respondents/Defendants’ to rescind the Notice issued to BBID and to rescind the Enforcement 

Action. 
TWELFTH CAUSE OF ACTION 

(Takings) 
 

208. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 207, as though fully set forth herein. 

209. The wrongful curtailment of BBID’s pre-1914 appropriative water right deprives 

BBID of a valuable property right without just compensation as demanded by the California and 

United States Constitutions. 

210. The improper threat of enforcement action against BBID is an attempt by 

Respondents/Defendants to coerce BBID into not exercising its pre-1914 appropriative right 

sufficient to deprive BBID of a valuable property right without just compensation as demanded 

by the California and United States Constitutions. 

211. The imposition of an unlawful physical solution deprives BBID of a valuable 

property right without just compensation, as demanded by the California and United States 

Constitutions.   

212. Respondents/Defendants’ exception to curtailments for junior hydropower uses, 

which results in storage of water for up to 30 days, deprives BBID of a valuable property right 

without just compensation as demanded by the California and United States Constitutions. 

213. As a result of Respondents/Defendants’ actions and/or inactions, BBID has been 

harmed and will suffer damages in an amount to be determined at trial. 
 

THIRTEENTH CAUSE OF ACTION 
(The SWRCB Failed to Comply With Governor’s Order) 

 

214. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 
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in paragraphs 1 through 213, as though fully set forth herein. 

215. On April 25, 2014, Governor Brown issued a Proclamation of a Continued State 

of Emergency (Proclamation), which provided, among other things, that the SWRCB “will adopt 

and implement emergency regulations pursuant to Water Code section 1058.5…to require 

curtailment of diversions when water is not available under the diverter’s priority of right.” 

216. On April 1, 2015, Governor Brown issued Executive Order B-29-15, which 

provides, among other things, that the orders and provisions of the April 25, 2014, Proclamation 

remained in full force and effect. 

217. The Notice relies, in part, on Executive Order B-29-15, for support. 

218. At the time that Respondents/Defendants issued the Notice, valid emergency 

regulations authorizing the issuance of curtailments did not exist, as required by the April 25, 

2015, Proclamation. 

219. As a result of Respondents’/Defendants’ failure to comply with the Governor’s 

April 25, 2014, Proclamation, as renewed by Executive Order B-29-15, an actual controversy has 

arisen and now exists between Petitioner/Plaintiff and Respondents/Defendants regarding 

Respondents’/Defendants’ failure to comply with the directives in the Governor’s Proclamation 

and Executive Order and unlawful issuance of the Notice to BBID. 

220. BBID requests that this Court issue a declaration regarding 

Respondents’/Defendants’ failure to comply with the Governor’s Proclamation and Executive 

Order and resulting unauthorized and unlawful curtailment of BBID’s water rights. 

221. BBID further requests that this Court issue a Writ of Mandate directing 

Respondents/Defendants to rescind the Notice issued to BBID and to comply with the directives 

in the Governor’s Proclamation and Executive Order. 
 

FOURTEENTH CAUSE OF ACTION 
(Injunctive Relief) 

 

222. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 221, as though fully set forth herein. 

223. BBID is entitled to immediate relief in the form of an injunction from this Court 
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vacating the Notice, the Rescission and Clarification, and the Enforcement Action because they 

operate to deprive BBID of due process and was issued without legal or factual justification. 

224. Unless and until restrained, Respondents/Defendants’ continued actions related to 

the Notice and water right curtailments and/or water availability will continue to injure BBID. 

225. It is highly unlikely that pecuniary compensation could afford complete relief in 

this matter, and it is certain that ascertaining the amount of compensation that would afford 

complete relief would prove extremely difficult. 

226. BBID therefore respectfully requests the Court immediately and permanently 

enjoin Respondents/Defendants’ from maintaining the Notice, the Rescission and Clarification, 

or Enforcement Action against BBID or from taking any further action without satisfying due 

process requirements, including providing a fair hearing and developing an appropriate 

evidentiary record. 
 

FIFTEENTH CAUSE OF ACTION 
(Estoppel) 

 

227. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 226, as though fully set forth herein. 

228. Respondents/Defendants informed BBID that, in the event 

Respondents/Defendants curtailed BBID’s water right, that BBID should continue diverting 

water for Mountain House, for the Contra Costa Airport, and for use at the Mariposa Energy 

Project.   Respondents/Defendants informed BBID that they would not pursue an enforcement 

action against BBID for the diversion of water for Mountain House, the Contra Costa Airport, or 

the Mariposa Energy Project. 

229. The Enforcement Action seeks to impose liability on BBID for the diversion of 

water for Mountain House, the Contra Costa Airport, and the Mariposa Energy Project. 

230. Petitioner/Plaintiff continued to divert and provide water to Mountain House, the 

Contra Costa Airport, and the Mariposa Energy Project based on the representations made by 

Respondents/Defendants.   

231. Petitioner/Plaintiff requests this Court to find and declare that 
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Respondents/Defendants are estopped from bringing any enforcement action against BBID for 

the diversion and provision of water to Mountain House, the Contra Costa Airport, or the 

Mariposa Energy Project.  
 

SIXTEENTH CAUSE OF ACTION 
(Violation of Due Process – Conflict) 

 

232. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 231, as though fully set forth herein. 

233. Respondents/Defendants have failed to maintain separation between the advisory 

and prosecutorial functions of the SWRCB.   

234. Throughout 2015, Prosecution Team members have been advising the SWRCB 

Board Members on water availability and water right curtailments. 

235. Those same Prosecution Team members will now appear before the SWRCB in 

the Enforcement Action to establish issues related to water availability and water right 

curtailments. 

236. The Executive Director and/or the Delta Watermaster have been working with 

Prosecution Team members on water availability, curtailments, and enforcement, including the 

Enforcement Action against BBID. 

237. The Executive Director and/or Delta Watermaster have been meeting with 

SWRCB Board Members, individually or collectively, regarding water availability, curtailments, 

and enforcement, including the Enforcement Action against BBID. 

238. Respondents/Defendants, any or all of them, have been working together and 

failing to maintain any separation to develop a strategy to select one or more enforcement actions 

that would allow the SWRCB to address legal issues the SWRCB deems important as it relates to 

water use in the Delta. 

239. As a result of that effort, Respondents/Defendants have proceeded with the 

Enforcement Action against BBID. 

240. Respondents/Defendants concerted efforts demonstrates that there is no separation 

between the Prosecutorial and Advisory roles at the SWRCB as it relates to the Enforcement 
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Action. 

241. Petitioner/Plaintiff requests a declaration from this Court that 

Respondents/Defendants filed to maintain any separation, or failed to maintain adequate 

separation, between the Prosecutorial and Advisory functions at the SWRCB and have therefore 

created an unlawful conflict and overlap in functions. 

PRAYER FOR RELIEF 

WHEREFORE, Petitioner/Plaintiff prays for: 

1. A writ directing the Respondents/Defendants to set aside the Notice purporting to 

curtail BBID's pre-1914 appropriative water right and to rescind the improper actions taken by 

Respondents/Defendants, including the Enforcement Action and Hearing Notice, as alleged 

herein; 

2. A declaration that Respondents' /Defendants' adoption of the Notice and pre-

determination of water availability exceeds the scope of the SWRCB 's authority and jurisdiction, 

violates the rule of priority, and is otherwise contrary to law; 

3. Damages suffered as a result of the improper curtailment of BBID's pre-1914 

appropriative water right, to be determined at trial; 

4. Just compensation for the taking of BBID's water right; 

5 . Punitive Damages; 

6. Immediate and permanent injunctive relief; 

7. An award of attorneys' fees and costs, as allowed by law; and 

8. Such other relief as the Court deems just and proper. 

Dated: September 2, 2015 

SOMACH SIMMO~S~ DUNN 
A Professional C9r~o~a~ 

By: . .• -- .. <-~----····· · ... 
•""'/fianiel Kelly 

Attorneys for Petitioner/Plaintiff 
Byron-Bethany Irrigation District 

PEfiTION FOR WRIT OF MANDATE AND COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 
AND DAMAGES -42~ 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing will bee-filed on 

September, 2015, and will be automatically served upon counsel of record, all of whom 

appear to be subscribed to receive notice from the Santa Clara County Superior Court 

electronic filing service. 

Is/ Daniel Kelly 
Daniel Kelly 
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LAUREN D. BERNADETT 
Attorneys at Law 
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14 HERUM/CRABTREE/SUNTAG 
By: JEANNE M. ZOLEZZI 

15 Attorney at Law 
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16 Stockton, California 95207 

17 

18 

19 

20 

21 

For the Westlands Water District: 

KRONICK MOSKOVITZ TIEDEMANN & GIRARD 
By: REBECCA R. AKROYD 
Attorney at Law 
400 Capitol Mall, 27th Floor 
Sacramento, California 95814 

22 For the South Delta Water Agency: 

23 HARRIS, PERISHO & RUIZ 
By: S. DEAN RUIZ 

24 Attorney at Law 
3439 Brookside Road, Suite 210 

25 Stockton, California 95219 
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OFFICE OF THE CITY ATTORNEY 
By: JOHNATHAN P. KNAPP 
Attorney at Law 
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Attorney at Law 
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16 DEPARTMENT OF JUSTICE 
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1 conversations with at least Felicia Marcus, some with Dee 

2 Dee D'Adamo with respect to water availability and 

3 curtailments, and I don't want to go through them and mark 

4 them and have them all exhibits. 

5 And so I'm wondering whether or not that actually 

6 refreshes your recollection as to whether or not any of this 

7 was discussed either in person or via email with any board 

8 members? 

9 A Yeah. We certainly discussed the issue of us 

10 issuing curtailment notices and the issue of water 

11 availability. I don't recall whether we discussed the 

12 precise methodology and -- outside of a board meeting with 

13 the board members. 

14 Q Did any board members ever give the okay to do 

15 curtailments outside of a public workshop or public meeting? 

16 A I don't recall. I certainly notified the board 

17 members every time I was going to issue a curtailment 

18 notice, but I don't recall whether they ever replied back 

19 or -- I don't have any recollection of saying, "Do I have 

20 permission to issue curtailment notices?" 

21 Q Okay. For example, can you look at Exhibit 49 in 

22 your binder. And 49 -- Exhibit 49 is a chain of emails that 

23 we discussed with Ms. Mrowka earlier this week, and it 

24 appears to be a lead- up to the June 12th notice because the 

25 conversations go into late May. 
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And Jeff Yeazell -- do you know who Jeff Yeazell is? 

No, I don•t know. 

He's a staff member of Kathy Mrowka•s. Jeff Yeazell 

4 is the individual who we understand kind of operated the 

5 spreadsheet for Mr. Coats and for Mr. O'Hagan. 

6 On the second page of Exhibit 49, Mr. Yeazell writes 

7 to Kathy Mrowka, 11 Based on the email chain and talking with 

8 Brian, it sounds like Tom wants to move forward with 

9 curtailing pre-1914 in the San Joaquin Basin along with 

10 those in the Sac Basin/Delta. 11 And then on page -- and that 

11 was on May the 22nd. 

12 And then the first email in that chain is from 

13 Barbara Evoy to a couple of other staff members at the 

14 Board, and it says, 11 We are working on timing right this 

15 minute. We proposed sending out curtailments on Friday but 

16 need to get the Board to nod first. 11 

17 Do you have any idea what is meant by 11 need to get 

18 the Board to nod first 11 ? 

19 

20 

MR. HILDRETH: Calls for speculation. 

THE WITNESS: I would say, you know, as he says, it 

21 does call for speculation as to what Barbara meant. 

22 

23 

Q 

A 

BY MR. KELLY: I'm asking 

I have no recollection of me talking to the board 

24 members and saying, 11 Please, you know, agree to 

25 curtailments. 11 
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1 Q And I'm not asking specifically if they agreed to 

2 any particular curtailment. I'm asking if there was 

3 interaction with the Board with respect to curtailments 

4 outside of the workshops and public meetings. 

5 

6 

MR. HILDRETH: Asked and answered. 

THE WITNESS: I know there was some discussions with 

7 the board members. I don't recall anything in particular. 

8 Certainly there was a lot of press and whatnot about 

9 curtailments, and so I talk to the board members all the 

10 time, so I'm quite certain we discussed curtailments as part 

11 of those discussions. 

12 Q BY MR. KELLY: Can you look at Exhibit 51, please, 

13 in the binder. That's an email from Ms. Mrowka to another 

14 staff member at the State Water Board on June the 2nd 

15 indicating that John, and I'm assuming, and we'll ask 

16 Mr. O'Hagan later today, that it refers to John O'Hagan. 

17 "That John just returned from briefly Felicia, he said 

18 Thursday for curtailment." 

19 Do you know if you attended a briefing with Felicia 

20 on June 2nd to discuss curtailments? 

21 

22 

A 

Q 

No, I don't recall. 

So it's your -- it's your testimony and recollection 

23 that there were some meetings and briefings with some board 

24 members, but you don't recall any particular meetings? 

25 A No, none. 
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1 REPORTER'S CERTIFICATE 

2 State of California 
ss. 

3 County of Sacramento 

4 I certify that the witness in the foregoing 

5 deposition, 

6 THOMAS HOWARD I 

7 was by me duly sworn to testify in the within-entitled 

8 cause; that said deposition was taken at the time and place 

9 therein named; that the testimony of said witness was 

10 reported by me, a duly Certified Shorthand Reporter 

11 of the State of California authorized to administer oaths 

ll 2 and affirmations, and said testimony was t hereafter 

13 transcribed into typewriting. 

14 I further certify that I am not of counsel or 

15 attorney for either or any of the parties to said 

16 deposition, nor in any way interested in the outcome of the 

17 cause named in said deposition. 

18 IN WITNESS WHEREOF, I have hereunto set my hand this 

19 day of November 23, 2015. 

20 

21 

22 

23 

24 

25 

THRESHA SPENC R 
Certified Shorthand Reporter 
Certif i cate No. 11788 
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Date 

6 Signature waived. 

7 

8 I certify that the witness was given the 

9 statutory allowable time within which to read and sign the 

10 deposition, and the witness failed to appear for such 

11 reading and signing. 

12 

13 I certify that the witness has read and 

14 signed the deposition and has made any changes indicated 

15 therein. 
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By -------------------------------------
KATHRYN DAVIS & ASSOCIATES 
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KATHRYN DAVIS & ASSOCIATES 
Certified Shorthand Reporters 

555 University Avenue, Suite 160 
Sacramento, California 95825 

(916) 567-4211 

November 23, 2015 

THOMAS HOWARD, Witness 
Department of Justice, Office of the Attorney General 
Attn: Russell B. Hildreth, Attorney 
1300 I Street 
Sacramento, California 94244-2550 

Re: West Side Irrigation District Cease and Desist Order 
and Byron-Bethany Irrigation District Civil Hearing 

Date Taken: November 19, 2015 

Dear Mr. Howard: 

Your deposition transcript is now available for review 
and signature, and will be available for the next 30 days. 
This review is optional. An appointment is required to 
review your transcript. Please bring this letter with you. 

You may wish to discuss with your attorney whether he/she 
requires that it be read, corrected, and signed, before it 
is filed with the Court. 

If you are represented by an attorney, you may read his or 
her copy of the transcript. If you read your attorney's 
copy of the transcript, please send us a photocopy of the 
Signature Line and Deponent's Change Sheet. 

If you choose not to read your deposition, please sign here 
and return this letter to our office. 

Signature Date 

Sincerely, 

THRESHA SPENCER, CSR No. 11788 

cc: Ms. Spaletta; Mr. Kelly; Ms. Zolezzi; Ms. Akroyd; 
Mr. O'Laughlin; Mr. Tauriainen; Mr. Knapp; Mr. Donlan; 
Ms. McGinnis; Ms. Sheehan; Ms. Morris; Mr. Ruiz 
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·1· · · · · ·MR. HILDRETH:· Let me clarify it.· If it was in a

·2· ·public meeting, he can answer the question.

·3· ·Q· · · ·BY MS. SPALETTA:· Was it in a public meeting?

·4· ·A· · · ·No.

·5· ·Q· · · ·It was not in a public meeting?

·6· ·A· · · ·No.

·7· ·Q· · · ·Who was present?

·8· ·A· · · ·I know I've discussed this issue with board members,

·9· ·perhaps all of them separately.· I'm not sure whether I've

10· ·talked to all of them, so I can't give you a list of which

11· ·ones I've discussed, but with board members.

12· ·Q· · · ·Anyone other than board members?

13· ·A· · · ·I'm sure my staff as well.

14· ·Q· · · ·And were those discussions a precursor to the BBID

15· ·or West Side enforcement actions?

16· ·A· · · ·Well, not directly, no.

17· ·Q· · · ·Okay.· So they were not discussions relating to the

18· ·pending enforcement actions?

19· ·A· · · ·Oh, no.

20· ·Q· · · ·So what did the discussions relate to?

21· · · · · ·MR. HILDRETH:· Are you talking about his discussions

22· ·with staff?

23· ·Q· · · ·BY MS. SPALETTA:· He indicated he had discussions

24· ·with the various board members.

25· ·A· · · ·And staff.



·1· ·would have to ask Barbara who that task was assigned to.

·2· ·Q· · · ·Did you or anyone on your staff keep track of which

·3· ·regulatory condition was controlling the release of stored

·4· ·water by the projects during the summer of 2015?

·5· ·A· · · ·I believe that that was a subject of discussion --

·6· ·that sort of thing was a subject of discussion at the RTDOT

·7· ·meetings.

·8· ·Q· · · ·What's the RTDOT?

·9· ·A· · · ·Real Time Drought Operations Team.

10· ·Q· · · ·Did you attend those meetings?

11· ·A· · · ·No.

12· ·Q· · · ·Who did for your staff?

13· ·A· · · ·Les Grober and Diane Riddle.

14· ·Q· · · ·Are they on the hearing team staff?

15· ·A· · · ·I don't know which team they're on.

16· · · · · ·MS. SPALETTA:· Okay.· Let's take a five-minute

17· ·break.

18· · · · · ·THE VIDEOGRAPHER:· We're now going off the record at

19· ·8:49 a.m.

20· · · · · ·(A recess was taken.)

21· · · · · ·THE VIDEOGRAPHER:· We're now going back on the

22· ·record at 9:01 a.m.

23· ·Q· · · ·BY MS. SPALETTA:· All right.· We're back from a

24· ·short break.

25· · · · · ·Mr. Howard, right before we took a break, you told
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·5· ·THOMAS HOWARD, Witness
· · ·Department of Justice, Office of the Attorney General
·6· ·Attn:· Russell B. Hildreth, Attorney
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·1· ·relates to BBID?

·2· ·A· · · All of them went into decision-making.

·3· ·Q· · · And what about for West Side Irrigation

·4· ·District?

·5· ·A· · · West Side received the May 1st notice because

·6· ·they were in the Delta downstream of Mossdale

·7· ·Bridge, so they received a May 1st notice.

·8· ·Q· · · And which supply and demand analysis supported

·9· ·your curtailment recommendation for the May 1st notice?

10· ·A· · · Again, it would be a combination one but I

11· ·can't aim at a particular one.

12· ·Q· · · I haven't asked you any questions specific to

13· ·the two pending enforcement actions yet today.· What

14· ·actions have you taken with regard to the West Side

15· ·enforcement action?

16· · · · · MR. CARRIGAN:· Overbroad.· Vague and ambiguous.

17· · · · · THE WITNESS:· I signed those enforcement

18· ·actions.

19· ·Q· · · BY MS. SPALETTA:· Do you consider yourself part

20· ·of the Prosecution Team for the West Side Irrigation

21· ·District's enforcement action?

22· ·A· · · Since I signed it, I would be part of the

23· ·Prosecution Team because I'm signing the order.

24· ·Q· · · And what work did you do to support the findings

25· ·for the order that you signed?
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December16, 2015 
 
VIA ELECTRONIC MAIL 
 
TO: ENCLOSED SERVICE LIST OF PARTICIPANTS 
 
PROCEDURAL RULING: THE WEST SIDE IRRIGATION DISTRICT DRAFT CEASE AND 
DESIST ORDER HEARING (ENFORCEMENT ACTION (ENF01949)) (WSID DRAFT CDO 
HEARING) AND THE BYRON-BETHANY IRRIGATION DISTRICT ADMINISTRATIVE CIVIL 
LIABILITY COMPLAINT HEARING (ENFORCEMENT ACTION (ENF01951)) (BBID ACL 
COMPLAINT HEARING) 
 
This letter addresses the November 9, 2015 Motion to Continue Hearing Date (Motion) jointly 
filed by The West Side Irrigation District (WSID), South Delta Water Agency (SDWA) and 
Central Delta Water Agency (CDWA), and the November 23, 2015 Request to Consolidate the 
water availability analysis portions of the hearings, submitted by WSID, Byron-Bethany Irrigation 
District (BBID), San Joaquin Tributaries Authority (SJTA), City and County of San Francisco 
(CCSF), SDWA, CDWA, and Westlands Water District (WWD).   
 
PROCEDURAL BACKGROUND 
 
On August 19, 2015, the State Water Board issued a Notice of Public Hearing and Pre-Hearing 
Conference for the BBID ACL complaint hearing.  In accordance with the October 2, 2015 
Ruling of Hearing Officer Doduc, the public hearing scheduled to be conducted on October 28, 
29 and 30, 2015, was rescheduled to be conducted on March 21-25, 2016.  Accordingly, the 
State Water Board issued on October 20, 2015, a Revised Notice of Public Hearing and Pre-
Hearing Conference. 
 
On September 1, 2015, the State Water Board issued a Notice of Public Hearing and Pre-
Hearing Conference for the WSID draft CDO hearing.  In accordance with the October 23, 2015 
Ruling and November 6, 2015 Ruling of Hearing Officer Spivy-Weber, the public hearing 
scheduled to be conducted on November 12, 13 and 16, 2015, was postponed until January 11-
15, 2016 and February 4-5, 2016.  Accordingly, the State Water Board issued on November 10, 
2015, a Notice of Rescheduled Public Hearing for the WSID draft CDO hearing. 
 
MOTION FOR CONTINUANCE OF WSID DRAFT CDO HEARING 
 
The Motion filed by WSID, SDWA and CDWA requested that the WSID draft CDO hearing be 
continued until at least March 2016 to allow the parties to complete discovery, and review, 
comprehend, and respond to the materials on which the Prosecution Team is basing the 
enforcement action.  The Hearing Team received comments from the Prosecution Team, SJTA 
and CCSF on the Motion.  The Prosecution Team took no position on the Motion, and SJTA and 
CCSF supported the Motion.   
 

http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/wsidcdo_motion2cont110915.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/wsidcdo_consolidate_jointrequest112315.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/byron_bethany/docs/notice_byronbethany.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/byron_bethany/docs/notice_byronbethany.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/byron_bethany/docs/bbid_oct2email.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/byron_bethany/docs/revised_notice_bbid.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/byron_bethany/docs/revised_notice_bbid.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/notice_wid090115.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/notice_wid090115.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/woodscdo_rulingletter102315.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/wsidcdo_2ndruling110615.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/revised_notice_westside_irrigation.pdf


The WSID CDO Hearing  December 16, 2015 
The BBID ACL Hearing  

2 
 

In light of the request to consolidate portions of the two hearings, the motion for continuance is 
granted.  The WSID draft CDO hearing and all document submittal deadlines for exhibits, 
testimony, policy and opening statements, pre-hearing briefs and motions, and written rebuttal 
testimony are POSTPONED and RESECHEDULED, as described below.   
 
REQUEST TO CONSOLIDATE HEARINGS 
 
The parties’ Request to Consolidate proposed a two-phased approach to the hearings: Phase 1 
(Water Availability) to be held March 21-25, 2016; and Phase 2 (Remaining Key Issues of 
Enforcement Actions) to be held March 28-April 1, 2016.  The Hearing Team received written 
concurrence from the Prosecution Team, Department of Water Resources, and the State Water 
Contractors with the general proposal to consolidate the portions of both hearings that address 
water availability.  We appreciate the parties’ coordinated proposal as to how these two 
hearings may proceed most efficiently and effectively.   
 
On November 30, 2015, the Hearing Team advised the parties that the hearing officers 
consented to the proposed consolidation of the water availability analysis portions of the 
hearings, to commence on March 21, 2016 (Phase 1), and that the portions of the proceedings 
that are specific to each case (Phase 2) would commence immediately following completion of 
Phase 1.  The parties were provided the opportunity to submit comments or objections to the 
consolidation and rescheduling of the hearings.   
 
The Hearing Team received a comment from Mr. Morat, who did not object to the consolidation 
if his testimony could be accommodated during the week of March 21-25, 2016.  Mr. Morat is a 
party to the BBID ACL complaint hearing, and seeks to testify regarding the impact of 
unauthorized diversions on fisheries and other environmental conditions.  We will allow 
Mr. Morat to testify during the week of March 21-25, 2016, and may discuss the timing of 
Mr. Morat’s testimony in further detail during the second pre-hearing conference on February 8, 
2016. 
 
A formal notice of Consolidation of Public Hearings and Rescheduled Public Hearings will be 
issued by the State Water Board.  The following table provides the rescheduled hearing dates 
and document submittal deadlines for both proceedings, which are substantially similar to those 
previously set for the BBID ACL complaint hearing.  We currently intend to conduct the Phase 2 
BBID ACL complaint hearing prior the Phase 2 WSID draft CDO hearing; however, this 
schedule may be revised: 
 

WSID CDO and BBID ACL Hearings 
Rescheduled Hearings and Document Submittal Deadlines 

Noon, Tuesday, January 19, 2016 Deadline for receipt and service of witnesses’ proposed testimony, 
exhibits, lists of exhibits, qualifications, and statement of service. 

Noon, Monday, January 25, 2016 Deadline for receipt and service of: 
1. Motions to dismiss and/or motions for summary judgment. 
2. Pre-hearing briefing of legal issues.  (BBID ACL Hearing Only) 

Monday, February 8, 2016 2nd Pre-Hearing Conference: Phase 1, Phase 2-BBID,  
and Phase 2-WSID. 

Noon, Monday, February 22, 2016 Deadline for receipt and service of: 
1. Proposed written rebuttal testimony, exhibits, list of 

exhibits, qualifications, and statements of service. 
2. Responsive briefing of legal issues and motions.  (BBID 

ACL Hearing Only) 

http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/wsidcdo_consolidate_ptresponse112415.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/wsidcdo_consolidate_boardemail113015.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/docs/wsidbbid_consolidate_morat113015.pdf
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Noon, Monday, February 29, 2016 Deadline for receipt and service of: 
1. Written opening statements.  
2. Motions in limine. 

Noon, Friday, March 4, 2016 Deadline for receipt of opposition to motions in limine. 
March 21, 22, 23, 24, 25, 28, 29, 30, 2016 
April 1, 4 and 6, 2016  

Phase 1 Hearing (Water Availability) and Phase 2 Hearing 
(Remaining Key Issues of Enforcement Actions). 

 
SUBMITTAL OF EXHIBITS 
 
We expect the parties to follow the Attachment to the August 19, 2015 and September 1, 2015 
Hearing Notices, “Information Concerning Appearances at Water Right Hearings” (Notice 
Attachment).  The Notice Attachment Section 6, Written Testimony and Exhibits, states, in part: 
 

Exhibits include written testimony, statements of qualifications of expert witnesses, and 
other documents to be used as evidence.  Each party proposing to present testimony on 
factual or other evidentiary matters at the hearing shall submit such testimony in writing.  
Written testimony shall be designated as an exhibit, and must be submitted with the 
other exhibits.  Oral testimony that goes beyond the scope of the written testimony may 
be excluded.  A party who proposes to offer expert testimony must submit an exhibit 
containing a statement of the expert witness’s qualifications. 
  

Each party presenting a case-in-chief or written rebuttal in either proceeding shall provide one 
complete Index of Exhibits describing each sequentially numbered exhibit for Phase 1 and 
Phase 2.  The index must indicate whether a particular exhibit is intended to be offered into 
evidence during Phase 1, Phase 2-BBID, or Phase 2-WSID.   
 
Any documents submitted or served electronically must be in Adobe Portable Document Format 
(PDF), except for Exhibit Identification Indexes, which may be in a format supported by 
Microsoft Excel or Word.  Electronic submittals to the State Water Board of documents less than 
11 megabytes in total size (incoming mail server attachment limitation) may be sent via 
electronic mail to: wrhearing@waterboards.ca.gov with a subject of “BBID/WSID 
Hearings”.  Electronic submittals to the State Water Board of documents greater than 11 
megabytes in total size should be submitted on a compact disc (CD or DVD) or a thumb drive.  
Each electronically submitted exhibit must be saved as a separate PDF file, with the name in 
lower case lettering (i.e., pt1, pt2 or wsid1, wsid2, etc.). 
 
SECOND PRE-HEARING CONFERENCE 
 
The second pre-hearing conference will address outstanding procedural issues related to the 
conduct of Phase 1 and Phase 2 of both hearings.  We will discuss the order of proceeding, 
hearing time limits for presentation of cases-in-chief, cross and re-cross examination, 
presentation of oral summary of written rebuttal testimony, and any other matter that will 
facilitate the efficient conduct of the hearings.  
 
SCOPE OF HEARINGS 
 
Based on the parties’ submittals addressing the proposed consolidation and rescheduling of the 
hearings, the following is the revised scope of Phase 1 and Phase 2 of the hearings.  Some of 
the key issues listed in the hearing notices for these proceedings could arise in either Phase 1 
or Phase 2.  We do not intend to allow key issues properly raised in Phase 1 to be revisited in 
Phase 2, and parties should be prepared to submit all evidence with respect to those issues at 
the time they are first raised.  



The WSID COO Hearing 
The BBID ACL Hearing 

PHASE 1- WATER AVAILABILITY: 

December 16, 2015 

The purpose of the consolidated Phase 1 of the BBID ACL complaint and WSIO draft COO 
hearings is to receive evidence regarding the following issues: 

1. Was the water diverted by 8810 from June 13 through June 25, 2015, if any, unavailable 
under its claimed pre-1914 appropriative right and all other claims of right by 8810? 

2. Was the water diverted by WSIO after May 1, 2015, if any, unavailable under License 
1381 and all other claims of right by WS/0? 

PHASE 2- REMAINING KEY ISSUES OF ENFORCEMENT ACTIONS: 

The purpose of Phase 2 of the BBID ACL complaint hearing is to receive evidence relevant to 
determining all issues not addressed during Phase 1 of the hearing that are within the scope of 
the August 19, 2015, Notice of Public Hearing. 

The purpose of Phase 2 of the WSIO draft COO hearing is to receive evidence relevant to 
determining all issues not addressed during Phase 1 of the hearing that are within the scope of 
the September 1, 2015, Notice of Public Hearing. 

EX PARTE COMMUNICATIONS 

We would like to remind the parties that ex parte communications concerning substantive or 
controversial procedural issues relevant to this hearing are prohibited. Please be sure to copy 
the service list on any correspondence to us, the other Board Members, and the hearing team 
related to this matter. 

Thank you for your continued cooperation. Questions regarding non-controversial procedural 
matters should be directed to Staff Counsel Nicole Kuenzi at (916) 322-4142 or by email to 
Nicole.Kuenzi@waterboards.ca.gov; or Ernie Mona at (916) 341-5359 or by email to 
Ernie.Mona@waterboards.ca.gov; or to Jane Farwell-Jensen at (916) 341-5349 or by email to 
Jane.Farweii-Jensen@waterboards.ca.gov (Gov. Code,§ 11430.20, subd. (b).) 

Sincerely, 

Frances Spivy-We er, V. ce-Chair 
WSIO Hearing Officer 

Enclosure: Service Lists 

4 

@m~. a~._ 
Tam M. Ooduc, Board Member 
BBIO Hearing Officer 

Nicole.Kuenzi@waterboards.ca.gov
mailto:Ernie.Mona@waterboards.ca.gov
mailto:Jane.Farwell-Jensen@waterboards.ca.gov
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SERVICE LIST OF PARTICIPANTS 
THE WEST SIDE IRRIGATION DISTRICT 
CEASE AND DESIST ORDER HEARING 

 (October 8, 2015) 
Parties 

THE FOLLOWING MUST BE SERVED WITH WRITTEN TESTIMONY, EXHIBITS AND OTHER 
DOCUMENTS. (All have AGREED TO ACCEPT electronic service, pursuant to the rules specified in the 

hearing notice.) 
 
DIVISION OF WATER RIGHTS 
Prosecution Team 
Andrew Tauriainen, Attorney Ill 
SWRCB Office of Enforcement 
1001 I Street,  
16th Floor 
Sacramento, CA 95814 
Andrew.Tauriainen@waterboards.ca.gov 
 

 
THE WEST SIDE IRRIGATION DISTRICT 
Jeanne M. Zolezzi 
Karna Harrigfeld 
Janelle Krattiger 
Herum\Crabtree\Suntag 
5757 Pacific Ave., Suite 222 
Stockton, CA  95207 
jzolezzi@herumcrabtree.com 
kharrigfeld@herumcrabtree.com 
jkrattiger@herumcrabtree.com 
 

 
STATE WATER CONTRACTORS 
Stephanie Morris 
1121 L Street, Suite 1050 
Sacramento, CA 95814 
smorris@swc.org 
 

 
WESTLANDS WATER DISTRICT 
Daniel O'Hanlon 
Rebecca Akroyd 
Kronick Moskovitz Tiedemann & Girard 
400 Capitol Mall, 27th Floor 
Sacramento, CA  95814 
dohanlon@kmtg.com 
rakroyd@kmtg.com 
 
Philip Williams of Westlands Water District 
pwilliams@westlandswater.org 
 

 
SOUTH DELTA WATER AGENCY 
John Herrick, Esq. 
Dean Ruiz 
4255 Pacific Ave., Suite 2 
Stockton, CA  95207 
jherrlaw@aol.com 
dean@hprlaw.net 
 
 

 
CENTRAL DELTA WATER AGENCY 
Jennifer Spaletta  
Spaletta Law PC 
PO Box 2660 
Lodi, CA  95241 
jennifer@spalettalaw.com 
 
Dante Nomellini and Dante Nomellini, Jr. 
Nomellini, Grilli & McDaniel 
ngmplcs@pacbell.net 
dantejr@pacbell.net 
 

 
CITY AND COUNTY OF SAN FRANCISCO 
Jonathan Knapp 
Office of the City Attorney 
1390 Market Street, Suite 418 
San Francisco, CA  94102 
jonathan.knapp@sfgov.org 
 
 
 

 
SAN JOAQUIN TRIBUTARIES AUTHORITY 
Valerie Kincaid 
O’Laughlin & Paris LLP 
2617 K Street, Suite 100 
Sacramento, CA  95814 
vkincaid@olaughlinparis.com 
 

mailto:Andrew.Tauriainen@waterboards.ca.gov
mailto:jzolezzi@herumcrabtree.com
mailto:kharrigfeld@herumcrabtree.com
mailto:jkrattiger@herumcrabtree.com
mailto:smorris@swc.org
mailto:dohanlon@kmtg.com
mailto:rakroyd@kmtg.com
mailto:pwilliams@westlandswater.org
mailto:jherrlaw@aol.com
mailto:dean@hprlaw.net
mailto:jennifer@spalettalaw.com
mailto:ngmplcs@pacbell.net
mailto:dantejr@pacbell.net
mailto:jonathan.knapp@sfgov.org
mailto:vkincaid@olaughlinparis.com
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CALIFORNIA DEPARTMENT OF WATER 
RESOURCES 
Robin McGinnis, Attorney 
PO Box  942836 
Sacramento, CA  94236-0001 
robin.mcginnis@water.ca.gov 
 
 

 
BYRON BETHANY IRRIGATION DISTRICT 
Daniel Kelly 
Somach Simmons & Dunn 
500 Capitol Mall, Suite 1000,  
Sacramento, CA  95814 
dkelly@somachlaw.com 
 

 
 
 

SERVICE LIST OF PARTICIPANTS 
BYRON-BETHANY IRRIGATION DISTRICT 

ADMINISTRATIVE CIVIL LIABILITY HEARING 
(09/02/15; Revised: 09/10/15; Revised 10/06/15; Revised 10/22/15) 

 
PARTIES 

THE FOLLOWING MUST BE SERVED WITH WRITTEN TESTIMONY, EXHIBITS AND OTHER 
DOCUMENTS. (All have AGREED TO ACCEPT electronic service, pursuant to the rules specified in the 
hearing notice.) 
 
Division of Water Rights 
Prosecution Team 
Andrew Tauriainen, Attorney Ill 
SWRCB Office of Enforcement 
1001 I Street,  
16th Floor 
Sacramento, CA  95814 
andrew.tauriainen@waterboards.ca.gov 
 

 
Byron Bethany Irrigation District 
Daniel Kelly 
Somach Simmons & Dunn 
500 Capitol Mall, Suite 1000,  
Sacramento, CA  95814 
dkelly@somachlaw.com 
 

 
Patterson Irrigation District 
Banta-Carbona Irrigation District 
The West Side Irrigation District 
Jeanne M. Zolezzi 
Herum\Crabtree\Suntag 
5757 Pacific Ave., Suite 222 
Stockton, CA  95207 
jzolezzi@herumcrabtree.com 
 

 
City and County of San Francisco 
Jonathan Knapp 
Office of the City Attorney 
1390 Market Street, Suite 418 
San Francisco, CA  94102 
jonathan.knapp@sfgov.org 
 
Robert E. Donlan 
Ellison, Schneider & Harris L.L.P. 
2600 Capitol Avenue, Suite 400 
Sacramento, CA  95816 
(916) 447-2166 
red@eslawfirm.com 
 

 
Central Delta Water Agency 
Jennifer Spaletta  
Spaletta Law PC 
PO Box 2660 
Lodi, CA  95241 
jennifer@spalettalaw.com 
 
 

 
California Department of Water Resources 
Robin McGinnis, Attorney 
PO Box  942836 
Sacramento, CA  94236-0001 
robin.mcginnis@water.ca.gov 
 

mailto:robin.mcginnis@water.ca.gov
mailto:dkelly@somachlaw.com
mailto:Andrew.Tauriainen@waterboards.ca.gov
mailto:dkelly@somachlaw.com
mailto:jzolezzi@herumcrabtree.com
mailto:jonathan.knapp@sfgov.org
mailto:red@eslawfirm.com
mailto:jennifer@spalettalaw.com
mailto:Robin.mcginnis@water.ca.gov


   

 
 

Dante Nomellini and Dante Nomellini, Jr. 
Nomellini, Grilli & McDaniel 
ngmplcs@pacbell.net 
dantejr@pacbell.net 
 
 
Richard Morat 
2821 Berkshire Way 
Sacramento, CA  95864 
rjmorat@gmail.com 
 

 
San Joaquin Tributaries Authority 
Valerie Kincaid 
O’Laughlin & Paris LLP 
2617 K Street, Suite 100 
Sacramento, CA  95814 
vkincaid@olaughlinparis.com 
lwood@olaughlinparis.com 
 

 
South Delta Water Agency 
John Herrick, Esq. 
4255 Pacific Ave., Suite 2 
Stockton, CA  95207 
jherrlaw@aol.com 
 
Dean Ruiz, Esq. 
Harris, Perisho & Ruiz, Attorneys at Law 
3439 Brookside Road, Suite 210 
Stockton, CA 95219 
dean@hprlaw.net 
 

 
State Water Contractors 
Stefani Morris, Attorney 
1121 L Street, Suite 1050 
Sacramento, CA  95814 
smorris@swc.org 
 

 

mailto:ngmplcs@pacbell.net
mailto:dantejr@pacbell.net
mailto:rjmorat@gmail.com
mailto:vkincaid@olaughlinparis.com
mailto:lwood@olaughlinparis.com
mailto:jherrlaw@aol.com
mailto:dean@hprlaw.net
mailto:smorris@swc.org
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SOMACH SIMMONS & DUNN 
A Professional Corporation 
DANIEL KELLY, ESQ. (SBN 215051) 
MICHAEL E. VERGARA, ESQ. (SBN 137689) 
LAUREN D. BERNADETT, ESQ. (SBN 295251) 
500 Capitol Mall, Suite 1000 
Sacramento, California 95814-2403 
Telephone: (916) 446-7979 
Facsimile: (916) 446-8199 

Attorneys for Petitioner/Plaintiff BYRON­
BETHANY IRRIGATION DISTRICT 

BEFORE THE 

CALIFORNIA STATE WATER RESOURCES CONTROL BOARD 

ENFORCEMENT ACTION ENF01949 
DRAFT CEASE AND DESIST ORDER 
REGARDING UNAUTHORIZED 
DIVERSIONS OR THREATENED 
UNAUTHORIZED DIVERSIONS OF WATER 
FROM OLD RIVER IN SAN JOAQUIN 
COUNTY 

In the Matter of ENFORCEMENT ACTION 
ENF01951 -ADMINISTRATIVE CIVIL 
LIABILITY COMPLAINT REGARDING 
UNAUTHORIZED DIVERSION OF WATER 
FROM THE INTAKE CHANNEL TO THE 
BANKS PUMPING PLANT (FORMERLY 
ITALIAN SLOUGH) IN CONTRA COSTA 
COUNTY 

I, Lauren D. Bernadett, declare: 

SWRCB Enforcement Action 
ENF01951 and ENF01949 

DECLARATION OF LAUREN D. 
BERNADETT IN SUPPORT OF 
MOTION TO DISMISS 
ADMINISTRATIVE CIVIL 
LIABILITY COMPLAINT IN 
ENF01951 FOR LACK OF 
DELEGATION AUTHORITY 

1. I am an attorney at law licensed to practice before the courts of the State of 

California. I am an associate with Somach Simmons & Dunn. The following matters are 

within my personal knowledge and, if called as a witness, I can competently testify 

thereto. 

2. Attached hereto as BBID Exhibit 202 is a true and correct copy of the 

Byron-Bethany Irrigation Company's Notice of Appropriation of Water, dated May 18, 

1914. 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY COMPLAINT IN 
ENF01951 FOR LACK OF DELEGATION AUTHORITY 1 
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3. Attached hereto as BBID Exhibit 277 is a true and correct copy of the State 

Water Resources Control Board's Administrative Civil Liability Complaint in the Matter of 

Unauthorized Diversion by Byron-Bethany Irrigation District (including cover letter from 

John O'Hagan, Assistant Deputy Director of the Division of Water Rights, to Rick 

Gilmore and Daniel Kelly regarding Enforcement Action ENF01951 ), dated July 20, 

2015. 

4. Attached hereto as BBID Exhibit 296 is a true and correct copy of the State 

Water Resources Control Board, Division of Water Rights, Hearings and Special 

Programs Branch Organization Chart, dated January 1, 2016. 

5. Attached hereto as BBID Exhibit 297 is a true and correct copy of the State 

Water Resources Control Board Organization Chart, dated January 1, 2016. 

6. Attached hereto as BBID Exhibit 298 is a true and correct copy of the State 

Water Resources Control Board's Resolution No. 2012-0029: Delegation of Authority to 

State Water Resources Control Board Members Individually and to the Deputy Director 

for Water Rights, dated June 5, 2012. 

7. Attached hereto as B81D Exhibit 300 is a true and correct copy of the 

Memorandum from Barbara Evoy, Deputy Director of the Division of Water Rights, to All 

Water Rights Staff, Regarding Redelegation of Authorities Pursuant to Resolution No. 

2012-0029, d~ted July 6, 2012. 

8. Attached hereto as BBID Exhibit 304 is a true and correct copy of the State 

Water Resources Control Board's Resolution No. 2012-0048: Changes in the Delegation 

of Authority to the Delta Watermaster, dated October 3, 2012. 

9. Attached hereto as Exhibit A is a true and correct copy of excerpts from the 

Videotape Deposition of John O'Hagan, Volume II, November 20, 2015. 

1 0. Attached hereto as Exhibit B is a true and correct copy of an email from 

Andrew Tauriainen, Attorney Ill for the State Water Resources Control Board's Office of 

Enforcement, to Daniel Kelly et al., Regarding 8BID ACLC Hearing WSID Draft COO 

Hearing - Delegations of Authority, dated November 20, 2015. 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY COMPLAINT IN 
ENF01951 FOR LACK OF DELEGATION AUTHORITY 2 
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I declare under penalty of perjury under the laws of the State of California that the 

facts recited above are true and correct. Executed this 25th day of January 2016 at 

Sacramento, California. 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY COMPLAINT IN 
ENF01951 FOR LACK OF DELEGATION AUTHORITY 3 
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Soil. til ~l!.lnli: of the brg nch. or chdnnel 'llakine; S<..uth !rCim a.:. · d 
•..;ld River, and designated ~ B tt1tal1c:an Sl<.·ughu, snd which s&id 
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S~:tction '7. Township One South., Range 4 Eaot Mount Di&blo B'i!Jse 
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Byron-Bethany ·Irrigation District 
Attn: Rick Gilmore, General Manager 
7995 Bruns Road 
Byron, CA 94514 

.. ·_ ...... . .... . 
... j 

RECEIVED 

JUL 2 2 2015 

CERTIFIED MAIL NO. 7003 1680 0000 2965 9480 

Daniel Kelley CERTIFIED MAIL NO. 7003 1680 0000 2965 9473 General Counselt Byron-Bethany Irrigation District 
Somach Simmons & bunn 
500Capital Mall, Suite 1000 
Sacramento, CA 95814 

Dear Messrs. Gilmore and Kelley: 

ENFORCEMENT ACTION ENF01951 -ADMINISTRATIVE CIVIL LIABILITY COMPLAINT 
REGARDING UNAUTHORIZED DIVERSION OF WATER FROM THE INTAKE CHANNEL TO 
THE BANKS PUMPING PLANT (FORMERLY ITALIAN SLOUGH) IN CONTRA COSTA 
COUNTY 

Enclosed is an Administrative Civil Liability (ACL) Complaint relating to your diversions from the 
intake channel to the Banks Pumping Plant (formerly Italian Slough} after June 12, 2015. This letter serves as notice to Byron-Bethany Irrigation District (BBID) that the State Water 
Resources Control Board (State Water Board), Division of Water Rights (Division), intends to 
impose the proposed Administrative Civil Liability. 

You have 20 days from receipt of this notice to act or face additional enforcement 
without further notice. Therefore, this matter requires your immediate attention. 

VIOLATION DESCRIPTION 

8810 is alleged to have diverted a tC':tal of approximately two thousand sixty-seven (2,067) acre­feet over the course ofthirteen days, from June 13 through June 25,. 2015, during which water" was unavaHable to serve BBID's wate·r right. The violation is further described in the enclosed 
ACL Complaint. 

ADMINISTRATIVE CIVIL LIABILITY 

California Water Code, section 1052, prohibits the unauthorized diversion of water. Water Code section 1052 authorizes the State Water Board to administrcitively impose civil liability for 
unaUthorized diversions of water during periods of drought emergency in an amount not to 
exceed $1,000 per day of violation plus $2,500 per acre-foot diverted without authorization. 



Byron-Bethany Irrigation District -2- JUL 20 2015 

I am hereby issuing the enclosed ACL Complaint proposing that a liability of $1,553,250 be 
imposed for your diversion of water during periods when water suppfies were insufficient to fulfill 
your claimed right. The ACL Complaints provides for a potentially reduced penalty upon 
showing that water pumped during the time considered under this action was used for health 
and safety needs, or for critical power generation. If you fail to respond to the A.CL 
Complaint in one of the manners below within 20 days Qf receiving this notice, then the 
State Water Board will issue an ACL Order and seek recovery of this proposed liability 
amount as authorized by California Water Code section 1055.4. 

If you disagree with the facts or allegations set forth in the ACL Complaint. you may request a 
hearing before the State Water Board. Your request for a hearing must be in writing, 
signed by you or on your behalf, and mailed or hand-delivered to ensure receipt by the 
State Water Board within 20 days from the date you receive this notice. You may mail 
your written hearing request to: State Water Resources Control Board, Division of Water 
Rights, Attn: Enforcement Section, P.O. Box 2000, Sacramento, CA 95812-2000. 

You may hand-deliver your written hearing request to: State Water Resources Control Board, 
Division of Water Rights, Records Unit, 1001 t Street, 2nd Floor, Sacramento, CA 95814. 

If you request a hearing, a hearing will be scheduled before the State Water Board or a · 
designated hearing officer. Prior to the hearing. you will' be required to submit any written 
testimony and other evidence you would like the State Water Board to consider. ·You will be 
notified of the hearing date and the submittal deadlines as soon as they are scheduled. 

If you fail to come into compliance or request a hearing within 20 days of the date you receive 
this notice, the State Water Board will adopt the ACL. 
SUMMARY OF OPTIONS 

1. Submit a written request for hearing within 20 days of receiving the enclosed ACL 
Complaint; or 

2. Do nothing, and receive a final ACL Order. 

If you have any questions regarding the ACL Complaint, or if you have information that you want 
to provide in response to this compliant, or information that you belief the State Water Board 
staff should otherwise consider, please contact Kathy Mrowka, Manager, Enforcement Section 
at (916) 341-5363 or Kathy.Mrowka@waterboards.ca.gov: or Andrew Tauriainen, Attorney Ill, 
Office of Enforcement, at (916) 341-5445 or Andrew.Tauriainen@waterboards.ca.gov, or send 
the information directly to them via email. 

Sincerely, 

~o~~-
~" O'Hagan. AssQnt Deputy Director 
Division o~ Water Rights 

Enclosures: 1) Administrative Civil Liability Complaint 
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STATE OF CALIFORNIA 
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY 

STATE WATER RESOURCES CONTROL BOARD 

.DIVISION OF WATER RIGHT$ 

ADMINISTRATIVE CIVIL LIABILITY COMPLAiftiT 

!n the Matter of Unauthorized Diversion by 

BYRON-BETHAf~Y IRRIGATION DISTRICT 

SOURCE: Intake Channel to the Banks Pumping Plant (formerly Italian Slough) 
COUNTY: Contra Costa . ~ - .... .. :.; -.. 

YOU ARE HEREBY G!VEN l\IOTICE TriAT: 

1. Byron-Bethany Irrigation· District (8810 or District) is alleged to have diverted and used water in 
violation of California Water Code section 1052, subdivision (a), which provides that the diverSion 
or use of water subject to Division 2 of the Water Code oth~r than· as authorized in Divl$ion 2 is a 
trespass. · 

2. Water Code section 1052, subdivision (c), provides that any persC?n or entity committing a 
trespass during .a period for which the Governor has issued a proclamation of a state of drought 
emergency may be liable in an amount not to exceed the sum· of one thousand dollars ($1,000) 
for each day the trespass occurs plus two thousand ~ve hundred doll~rs ($2,500) for each acre­
foot of water diverted or used in excess of that diverter's rights. Water Code section 1052, 
subdivision (d)(2), provides that civil liability may be imposed administratively by the State.Water 
Resources Control Board (State Water Board or Board) pursuant to Water Code section 1055. 

3. Water Code section 1055, subdivision (a), provides that the Executive Director of the State Water 
Board may issue a complaint to any pel'$on or entity on whom Administrative .Civil Uability (ACL) 
may be imposed. On June 5, 2012, the Executive Director delf!gated this authority to the Deputy 
Director for Water Rights. S~te Water Board Resolution 2012-0029 _authorizes the Deputy . 
Director for Water RJghts to issue an order l_mposing an ACL When a C9mplaint has been Issued 
and no hearing has been requested within 20 days of receipt of the complaint. The Deputy 
Director for Water Rights has redelegated this authority to the Assistant Deputy Director for Water 
Rights pursuant to State Water Qoard Resolution 2012~029~ · 

ALLEGATIONS . 

4. On June 30,2010, BBIO submitted an Initial Statement of Water Diversion and Use (Statement), 
which the State Water Board, Division of Water Rights (Division) designated as Statement 
021256 (8021256). Under 8021256, BBIO claims a pre-1914 appropriative water right to. the 
!ntake Channel to the Banks Pumplng Plant. formerly Italian Slough~ in Contra Costa County. The Statement also indicates that BBID diverted approximately 26,179 acre-feet (af) in 2009 for 
municipal and industrial and agricuHural use within its boundaries. · · 

5. On July 1. 2013, BBI D submitted Supplemen~l Statements for 8021256, for the years 2010, 
2011 and 2012. BBJQ!s Supplemental Statements each indicates that the District first put water 
to use in 1917, and that the purpose of use for the District's diversions is irrigation of 12,500 
acres. The 2010 Supplement Statement indicates that BBID diverted 25,269 af and applied 

... ~' 
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Byron-Bethany Irrigation District 
Page 2 of7 

approximately 22,302 af to beneficial u~e. The 2011 Supplemental S-tatement indicates that 
8810 diverted 22,344 af and applied 19,779 afto beneficial use. The 2012 Supplemental 
Statement indicates that BBID diverted 32,167 af and applied 28,345 af to beneficial use. 

6. BBID does not hold or claim any other appropriative or riparian water rights on record with the 
State Water Board, although 8021256 indicates that BBID holds Contract No. 14-06-200-785-
LTR1 with the United States Bureau of Reclamation (Reclamation). In 2014 and 2015, 
Reclamation•s agricultural contractors in the Delta were allocated zero percent of their contract 
quantity (available at http://www.usbr.gov/newsroom/neVt'Srelease/detail.cfm?RecordiD=49115 
[last accessed June 30, 2015]). BBID confinned in a public statement dated June 12.2015, that it 
had r~Jved zero water supply from Reclamation in both 2014 and 2015 (available at 
http:/Jbbid.orglwp-contentluploads/20 15/06/BBID-Curtailment-Resoonse-FINAL 1.pdf (last 
accessed June 30, 2015].) 

7. On January'17,2014, Governor Edmund G. ·Brown Jr. issued ProclamatJon.No ... 1:-17-2014. 
declaring a State of Emergency to exist In California due to severe drought cOnditions. · 

B. Also on January 17, 2014. the State Water Board issued a .. Notice of Surface Water Shortage 
and Potential Curlailment of Water Right Diversions• (2014 Shortage Notice). The 2014 Shortage 
Notice alerts water right holders In criticafly dry wat~.rsheds that water may become L!n~vailable to 
satisfy beneficial uses at junior priorities. 

9. On April25, 2014, Governor Brown Issued a Proclamation of a Continued State of Emerget:Jcy 
due to drought conditions, to strengthen the state's ability to manage water and habitat effectively 
in drought conditions. 

10. On May 27, 2014, the State Water Board issued a "Notice of Unavailability of Water and 
Immediate Curtailment for Those Diverting Water In the Sacramento· and San Joaquin River 
Watershed with a post-1914 Appropriative Righr (2014 UnavailabDity Notice), whiCh ·notifies all 
holders of post-1914 appropriative water rights within the Sacramento and San Joaquin River · 
watersheds of the lack of availability of water to serve their post-1914 water rights, v.Jith some 
minor exceptions for non-consumptive dive."'Sions. The 2014 Unavailability Notice did not apply to 
pre-1914 appropriative rights such as that claimed by BBID. The State Water Board notified the 
most senior right holders in stages as water became available to serve thefr rights, and by 
November 19, 2014, had notified all right holders of availability for all diversions in the . 
Sacramento and San Joaquin River watersheds. 

11. On January 2~. 2015: the State Water Board issued a .. Notice of Surface Water Shortage and 
Potential for Curtailment of Water Right Diversions for 2015• (2015 Shortage Notice). The 2015 
Shortage Notice alerted water right holders in critically dry watersheds that water may become 
unavailable to satisfy benefiCial uses at junior priorities. · 

12. On February 4. 2015, the State Water Board issued Order WR 2015-0002-DWR. requiring pre-
1914 and riparian water right claimants representing the top 90 percent of such claimants by · 
volume in the Sacramento and San Joaquin River watersheds and the DeltS to subRJit infonnation 
relating to their claimed water right. the monthly amounts of water diverted ana the basis of right 
claimed fordiversio_ns in 2014, and monthly diversion Information and anticipated monthly 
diversion information for each month ~tartfng with February, 2015, to be submitted by the 5th of 
each succeeding month until the ?rought ends. 

13. BBiD is subject to Order WR 201 ~002-DWR. and in response submitted information indicating 
that its predecessor. the Byron-Bethany Irrigation Company, recorded notice of an apPropriation 

. of water on or around May 18. 1914. Thus, 8810 claims that its pre-1914 water right has a 
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priority date of May 18, 1914.1 

14. BBID also submitted water diversion and use information for 20141 projected monthly diversions 
for 201"5, and actual monthJy diversions through May, 2015. BBID reports that it diverted 30,204 
af in 2014 and projected diversions of 25,452 af in 2015. BBID'.s reported actual monthly 
diversion amounts for January through May, 2015, are generally similar to reported diversions for 
the same months in prior years where such information is available. BBIO's reported projected 
diversions ere similar to the reported actual diversions for the same months In prior years where 
.such information is.available. ·From August 1 to October 31,2014, BBID reports it pumped 1,573 
af of water under transfer that was approv~ by State Water Board Order dated August 27, 2014. 

15. On April1, 2015, Governor Brown issued Executive Order B-29-15 {Executive Order} to 
strengthen the state's ability to manage water and habitat effectively in drought conditions and 
called on all Californians to redouble their efforts to conserve water. The Executive Order finds 
that the continuous severe drought conditions pr~sent urgent challenges across the state 
including water· shortages for municipal water use and for ~gricultural production. Increased 
wildfire activity, degraded habitat for fish and Wildlife, threat of saltwater contaminatiOn, and 
additional water sca."City if drought condition~ continue. The Executive Order confirms that the 
orders and provisions in the Governor's previous drought proclamatiorus and orders, the January 
17,2014, Proclamation, April25, 2015, Proclamation, and Executive Orders B-26-14 and B-28-
14, remain in full force and effect. On April2, 2015, the State Water Board 1ssued another notice 
warning that n.otices of unavailability of water were likely to be issued soan. 

16. On Apri123, 2015, the State Water Board issued a "Notice of Unavailability of Water and 
Immediate Curtailment for Those Diverting Water In the San Joaquin River Watershed with a 
Post-1914 Appropriative Righr (April 23 Unavailability Notice), which notifies all holders of post-
1914 appropriative water rigllts within the San Joaquin River watershed of the ls:ck of availability 
of water to serve their post-1914 water rights, with some minor exceptions for non-consumptive 
diversions. The State Water l3oard issued. a simUar notice for post-1914 appropriative water 
rights within the Sacramento River watershed on May 1, 2015 (May 1 Unavailability Notice). The 
April23 and May 1 Unavailability Notices do not apply to pre-1914 appropriative rights such as. 
that claimed by BBID. 

17. On June 12, 2015. the State Water Board issued a uNotice of UnavatlabUity of Water and Need 
tor Immediate Curtailment for Those Diverting Water in the Sacramento-San Joaquin Watersheds 
and Oalta with a Pre-1914 Appropriative Claim Commencing During or After 1903" (June 12 
Unavailability Notice), which notifies all holders of pre-1914 appropriative water rights with a 
priority da~e of 1903 and later within the Sacramento and San Joaquin River watersheds of the · 
lack of availability of water to serve their rights, with some minor exceptions for non-consumptive uses. · 

•. . 
18. O~ught management of water rights is necessary to ensure that water to which senior water right 

holders are entitled is actually available to them, which requires that some water remain in most 
streams to satisfy senior demands at the furthest downstream point of diversion of these senior 
water rights. The June 12 Unavailability Notice reflects the State Water Board's determination 
tha~ the existing water available in the Sacramento-San Joaquin watersheds and Ute Delta is 

. insufficient to meet the demands of diverters with claims of pre-1914 appropriative rights with a 
priority date of 1903 and later. Continued diversion when there is no water available under the 
priority of the right constitutes unauthorized water diversion and use. Unauthorized diversion is 
subject to enforcement. (Wat. Code§ 1052.) · 

1 The term "pre-1914. appropriative water right means those appropriative rights commenced prior to 
December 19, 1914, the effective date of the Water Commission Act. Therefore, It is.possible to have a 
"pre-1914• appropriative water right with a priority date in 1914. 
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19. The State Water Board determines the availability of water for water rights of varying priorities in 
~ny watershed by comparing the current and projected available water supply with the total water 
right diVersion demand. 

20. To determine water avallabHity, the Board relies upon the full natural flows of watersheds 
calculated by the Department of Water Resources (DWR) for certain watersheds in its Bulletin 
120 and In subsequent monthly updates.- uFull natural flow.ll or •unimpaired runoff,• represents 
the natural water production of a river basin, unaltered by upstream diversions, storage, storage 
releases, or by export or import of water to or from other watersheds. The full natural flow 
amount is different than the measured stream flows at the given measurement points because 
the measured flows may be higher or lower due to upstream operations. Forecasted flow data is 
uncertain, so DWR provides the da~ In the form of •levels of exceedance• or simply 
•exceedance" to show the statistical probability that the forecasted supply will occur. The 
exceedance is simply the percent of the time that the actual flow is expected to exceed the 
projected flow. The 90 percent exceedance·hydrology.assu~~s ioflo~. from r-.irefall and 
snowmelt at levels that are likely to be met or exceeded by actual flows with a 90 percent 
probability, or In other words, there is a ten percent or less chance of actual conditions tumlng out 
to be this dry or drier. In April and early May, the State Water Board uses the 90% and 99% · 
exceedance amounts for its analyses due to low flow condition's. OWR's daily natural flow 
calculations are also used in the analysis. 

21. To determine water demand, the State Water Board relies on information supplied by water right 
holders on annual or triennial reports of water diversion and use required to be true and accurate 
to the best of the knowledge of the diverters. The Boa.rd also incorporates 2014 diversion data 
submitted pursuant to Order WR 2015-0002. All reported monthly water diversion data is 
compUed by watershed, type of right and priority dates. The Board performs quality control 
checks and removes obvious errors, excess reporting, _removes dem.and for direct diversion for 
power, and makes additional changes based on stal<eholders' input. ·The correeted demand data 
includes the 2014 reported data fOr 90% of the watershed demand plus, for the remaining 
diverttn, an averaged diversion amount for 2010 through 2013. These monthly diversion 
demands are grouped into water rjght types {riparian, pre-1914 and po•t-~914 rights). 

22. The State Water Board consistently.adjusts the w~ter availability and demand analyses based on 
new information obtained from stakeholders, or adjustments to projected flows from the DWR. 
State Water Board staff reviews this information and provides revisions to Its data set and graphs 
that are all shown on the Watershed Analysis website · 
(http://www. waterboards.ca.govlw~terriahts/wa~er issues/proarams/droughtlanalysisD. 

23. The State Water Board's Watershed Analysis website provides updated graphical summations 
and spreadsheets containing supporting analysis of the availability and demand analyses. The 
graphical summations show priorities with monthly demands for the total riparian demand at 
bottom, the pre-1914 demands added to riparian and depicted above the riparian demand. The 
monthly amounts are averaged into cubic feet per second for graphical purposes. See, for 
example, the combined Sacramento/San Joaquin River Basin Senior Supply/Demand Analysis 
Chttp·//www.waterboards.ca.gov/waterrightslwater issuesloroarams/drought/analysis/docs/sacsjc 
ombined.cdO. The Curtailment Analysis website also provides graphical summations of the San 
Joaquin River Basin Senior Supply/Demand Analysis With Proportional Delta Demand · · 
Chttc://www.waterboards.ca.oovlwaterriqhtslwater jssueslproaramS{drouaht/ana!ysjs/docs/sjorora 
~ and the Sacramento River Basin Senior Supply/Demand Analysis with Proportional Delta 
Demand 
Chtto:/lwww.waterboards.ca,gov/waterrlghts/water jssues/orograms/drouqhtlanalysis/docslsacpro 
rated.pdft. · 

24. This analysis shows that by June 12. 2015, available supply was insufficient to meet the demands 
of appropriative rights with priority ·dates of 1903 and later throughout the Sacramento and San 
Joaquin River watersheds and the De!ta. 
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25. The June 12 Unavailability Notice applies to S021256 because BBID claims a priority date of May 
18, 1914. BBID received an electronic copy of the June 12 Unavailabnity Notice on June 12. 
20~5. via the Board's •orought Updates" Lyris email list system. because Rick Gilmore, BBfD's 
General Manager is a subscriber to that system (via email address r.gilmore@bbid.org). 
Moreover, BBID issued a public statement on June 12, 2015, In response to the June 12 . 
Unavailability Notice (available at htto://bbid. ora/wp-eontent/uoloads/2015/06/BBID-Curtailment­
Response-FINAL1.pdf [last accessed June 25, 2015].) BBID received a· paper copy of the June 
12 Unavailability Notice no later than June 15, 2015. 

26. BBID's diversions are recorded by OWR and posted to the California Data Exchange Center 
(CDEC) Chttp://edec.water.ca.gov/cgl-progs/aueO'Dailv?BBI also available at 
http:/fwww. water.ea.qoy/swp/operationscontroJ/docs/delta!OeltaHydrology.Ddf ). CDEC reports 
that BBID has diverted water each day since the June 12 Unavailability Notice: · 

·- ... 
Date Avg Diversion Amount Date Avg Diversion Amount Diverted 

Rate (efs) · Diverted (af) Rate (cfs) · (at) 
06/1312015 91 180 06/2012015 96 190 . 
06/14/2015 122 242 06/2112015 99 196 
06/15/2015 79 156 06122/2015 62 123 
06/16/2015 83 164 06/23/2015 61 121 
06/17/2015 78 154 06/24/2015 67 132 
06/18/2015 91 180 06/2512015 36 71 
06/19/2015 80 158 06/26/2015 0 0 

27. The daily diversion rates through June 24 are comparable to the District•s average daily diversion 
rates reported for June 2014 (4,842- af/30 days/1.9835=81.4 cfs), and those 8810 reported as 
enticipated for June 2015. This daily rate is in excess of the basic minimum health and safety 
needs of Mountain House Community Service Oisbiet. This indicates that BBID has continued its 
normal diversions following the June 12 U!lavailabllity Notice. 

28. BBID diverted a total of approximately two thousand sixty-seven (2,067) acre-feet over the course 
of thirteen days following the June 12 Unavailability Notice, specifically from June 13 thr:ough 
June 25. 2015. 

29. On July 15, 2015, the State Water Board issued a Clarification to the Unavailability Notices 
indicating that to the extent that any of the notices described above contain language that may 
be construed as an order requiring you to curtail diversions under your affected watet right, that 
language has been rescinded. Similarly. any language requiring affected water right holders to 
submit curtailment certifiCation forms has been rescindeq. 

30. Diversion or use of water by an appropriative water right holder when there is insufficient water 
supply available for that water right is an unauthorized diversion· or use of water subject to 
Division 2 of the Water Code. Water Code section 1052, subdivision (a) provides that 
unauthorized diversion o~ use of water Is a trespass. 

31. This.enforcement action. is based on fac~c of avaHable water supply under the priority of the right. 
The Unavailability Nc;>tices were issued for the purpose of advising the public and water diverters 
of the lack of available water under the priority of the rights Identified in each notice; the notices 
are not the basis for this enforcement action. 

PROPOSED CIVIL UABILJIY 

32. Water Code section 1052 provides that the maximum civil liability that can be imposed by the 
State Water Board fn this matter for the unauthorized diversion and use of the water during a 
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33. 

34. 

35. 

36. 

37. 

38. 

39. 

40. 

41 . 

drought period is $1,000 for each day of trespass plus $2,500 for each acre-foot of water diveried 
or used in excess of that diverter's water rights. 

Evidence demonstrates that BBID's unauthorized diVersions began on June 13,2015, and 
continued ·l)ntil June 25, 2015, for a total of thirteen (13) days. Over that penod, BBID diverted 
approximately two thousand sixty-seven (2,067) acre-feet of water in excess of that available to 
serve its claimed water right. · 

Therefore, the maximum ciVil liability for the alleged violations is $5,180,500 (13 days at $1 ,ooo 
per day plus 2,067 acre-feet at $2,500 per acre-foot). . 

In determining the amount of civil liability, California Water Code section 1055.3 requires that the 
State Water Board consider all relevant circumstances, including, but noi limited to, the extent of 
harm caused by the violation, the nature and persistence of the violaUon, the length of time over 
which the violation occurs~-and any corrective action taker) by~~ ~tQI~~or ~ ..... 

In this case, BBID has made unauthorized diversions of water from the Intake Channel to the 
Ba~s Pumping Plant (formerly Italian Slough) during the most extreme drought in decadas, 
when there was insufficient water supply zvailabfe for BBID'~ claimed water right BBfD was 
aware that the State Water Board had determined that there was insufficient water supply 
available for BBID's claimed water right These unauthorized diversions have reduced or 
threatened to reduce the amount of water available for downstream water right holders during an 
extreme drought emergency. Moreover, BBIO's diversions likely reduced the water available for 
instream resources and riparian habi~at within the Delta during an extre~e dr~ught emergency. 

BBID received an economic advantage over other legitimlrte water diverters In the area by 
foregoing the costs~ of buying replacement water during the violation period. During 2015, 
irrigation disbicts north of'the Delta have paid at least $250 per acre-foot of replacement water. 
Thus, by illegally diverting 2,067acre-feet ofwater'from June 13 through June 25, BBID avoided 
purchased water costs of at least $516,750. 

The Division estimates that its staff cost to investigate the unauthorized diversion Issues and 
develop the enforcement documents to be $3,000. 

BBID is known to be serving water to Mountain House Community Service District and to power 
generation facilities that may be deemed critical energy suppliers. 8810 and Mountain House 
Community Service District took corrective actlon_s to secure water available via contract and 
transfer. Although these supplies were not provided during the violation period identified above, 
they are recognized as progressive correction actions to·prevent unauthorized diversions. Also 
taken into consideration is the fact that 8810 has stopped its diverSions from June 26. 

Having taken into consideration the factors described above, the Assistant Deputy Director for 
Water Rights recommends an ACL for the unauthorized diversion of water in the amount of 
$1,653,250. The recommended penalty is based on the circumstances ki'lown to this tJme, 
BBID's continued diversions despite lack of availability of water to &erve its right during extreme 
ongoing drought conditions, and to provide a strong disincentive for continued unauthorized 
diversions by 8BID and any similarty-sltuated parties. The Prosecution Team will consider 
adjustment of the recommended penalty if BBID provides evidence of the amounts of water 
pumped that were for health and safety needs or critical power generation. 

Should the matter go to hearing, the State Water Board may consider a different liability based on 
the evidence received, including additional staff costs Incurred, up to the maximum amount 
provided by law. It is estimated that if this this matter goes to hearing, additional staff costs 
incurred for th.e prosecution staff would be approximately $10,000. 
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RIGHT TO HEARING 

42. BBIO may request a hearing on this matter berore the State Water Board. Any such request for 
hearing must be in writing and received or postmarked within 20 days of the date this notice is 
received. (Califomia Water Code,§ 1055, subd. (b).) · 

43. If BBID requests a hearing, aero will have an opportunity to be heard and to contest the 
allegations In this Complaint and the imposition of an .ACL by the State Water Board. If a hearing 
is requested, separate notice setting the time and place for the hearing will be mailed not less 
than 10 days before the hearing date. 

44. lf BBIO requests a hearing, the State Water Board will consider at the hearing whether to impose 
the civil liability, and, if so, whether to adjust the proposed liability within the amount authorized by 
statute. Based on the evidence receiyec:t ~t th~ ~~aring. the State Water. Board may take--any 
appropriate action in accordance\vith sections 100, 275; and 1050 et seq. of the California Water 
Code and its responsibilities under the public trust doctrine. Any State Water Board order 
imposing an ACL shall become ~nal and effective upon issuance. 

45. If BBID does not wish to request a hearing. please remit a cashier's check or money order within 
20 days of the date of this Complaint for the amount of the ACL set forth above to: 

State Water Resources Control Board 
Division of Water Rights 
Enforcement Section 
P.O. Box 2000 
Sacramento. CA 95812-2000 

46~ If BBIO does not request a hearing and does not remit the ACL amount, the State Water Board 
may seek recovery of the ACL amount as authorized by Water' Code section 1055.4. 

STATE WATER RESOURCES CONTROL BOARD 

~J;L0'/::1. ~ . -
Yn O'Hagan, Ass/s~t Deputy Director 
Division of Water Rights 

Dated: JUl t'O 2015 
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BAY-DELTA: PLANNING/ 
0\IERSIQHT I INIT 

Environmental Program 
Manager I (Spec.) 
880-300-0756-009 

Chris Foe 

Environmental Program 
Manager I (Spec.) 
880-300-0756-008 

VACANT(LT} 

Environmental Program 
Manager I (Spec.) 
880-300-0756-010 

VACANT 

Environmental Program 
Manager I (Spec.) 
880-300-07~011 

VACANT 

Environmental Program 
Manager I (Spec.} 

I 880-300-0756-012 
VACANT 

STATE WATER RESOURCES CONTROL BOARD 
DIVISION OF WATER RIGHTS 

Hearings & Special Programs 
Branch 

Assistant Deputy Director 
Environmental Program 

Manager II (Sup.) 
BBD-3~0769-001 

Leslie Grober 
e ~------~---------

BAY DELTA A HEARINGS 
SECTION 

Environmental Program Manager I 
(Sup.) 

880-300-0756-004 
Diane Riddle 

BAY-DELTA: 
~DI=r.IAII~T~ 

BAY DELTA: 
.... .-. ................ n liNn' 

BAY DELTA: SAN 
IIINIT 

Senior WRC Engineer I I Senior WRC Engineer ~ (Spec.) 
880-300-0765-044 880-300-3844-040 

VACANT Karen Niiya 

SenlorEnvironnentall I Senior WRC ErGineer ~ Scientist (Spec.) 
880-300-3844-045 880-300-0765-012 

VACANT John Gerlach 

Senior Environmental Senior Environmental ~ 
Scientist (Spec.) Scientist (Spec.} 

880-300-0765-011 880-300-0765-014 
Matt Holland VACANT 

Senior VVRC Engineer Senior VVRCE 

~ (Spec.) 880-300-3844-901 
880-300-3844-031 Sushil Arora 

Mark Gowdy Retired Annuitant 

~ 
~ 

~ 

~ 

Senior Environmental 
Scientist (Sup.) 

880-300-0764-018 
VACANT 

WRC Engineer 
880-300-3845H085 

VACANT 

WRC Engineer 
880-300-3846-084 

Scott Ugare 

WRC Engineer 
880-300-3846-044 

Michael Meza 

WRC Engineer 
880-300-3846-074 

Ryan Babb 

I 

I 

I 

I 
~ Enviroomental ScJentlst I 

880-300-0762-xxx 
VACANT 

4 

~ 

Senior WRC Engineer 
880-300-3844-028 

Lany Lindsay 

WRC Engineer 
880-300-3846-063 

Timothy Nelson I 
~ Envlronnental _, I 

880-300-0762-047 
Laurel Karren 

~ Environmental Sclenttst I 
880-300-0762-014 

Chris Carr 

~ Environmental Scientist I 880-300-0762-060 
Jennifer Watts (7i8) 

~ 
WRC Engineer 

880-300-3846-118 
Yongxuan Gao 

Edmund G. Brown, Jr. 
Governor 

Original signed by 

Barbara Evoy, Deputy Director 
January 1, 2016 
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~ 
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............. ~IINIT 

Senior VVRC Engineer 
880-300-3844-019 

Rich Satkowski 

WRC Engineer 
880-300-3846-068 

Kevin long 

WRC Engineer 
880-300-3846-097 

VACANT 

~ EnvironmentaJSdenlist 
880-300-0762-059 

Thaddeus Hunt 

~ Environmental ScJentlst 
880-300-0762-038 

Ken Emanuel 

HEARINGS UNIT 

Senior Environmental 
Scientist (Sup.} 

880-300-0764-010 
Michael Buckman 

WRC Engineer 
880-300-3846-077 

Jean McCue 

WRC Engineer 
88Q-300-3846-072 

Emle Mona 

Engineering Geologist 
880-30~756~01 

VACANT 

Environmental Scientist 
880-300-0762-005 

Jane Farwell 

Environmental Scientist 
880-300-0762~1 

VACANT 
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STATE WATER RESOURCES CONTROL BOARD 
RESOLUTION NO. 2012-0029 

DELEGATION OF AUTHORITY TO STATE WATER RESOURCES CONTROL BOARD 
MEMBERS INDIVIDUALLY AND TO THE DEPUTY DIRECTOR FOR WATER RIGHTS 

WHEREAS: 

1. Pursuant to Water Code section 7, the State Water Resources Control Board (State 
Water Board or Board) is authorized to delegate authority to the Board Members 
individually and to the Deputy Director for Water Rights; 

2. WaterCode section 186, subdivision (b) directs the State Water Board to appoint a chief 
of the Division of Water Rights (Division), who shall supervise the work of the Division 
and act as a technical advisor to the Board on functions under his or her jurisdiction. 
The State Water Board refers to the chief of the Division as the Deputy Director for 
Water Rights (Deputy Director); 

3. The State Water Board has delegated authority to the Board Members individually and 
to the Deputy Director as specified in the delegation document approved by Resolution 
No.2007-0057;and 

4~ To promote efficiency in administering the water right program, it is desirable to delegate 
authority to the Board Members individually and to the Deputy Director to act on behalf 
of the State Water Board. 

THEREFORE BE IT RESOLVED THAT: 

The State Water Board: 

1. That Resolution No. 2007-0057 is revoked. 

2. That the State Water Board delegates to the Board Members individually the authority to: 

2.1 . Act on an application or request for renewal of a conditional temporary water right 
permit pursuant to chapter 6.5 (commencing with section 1425) of part 2 of 
division 2 of the Water Code. This delegation includes the authority to: 

2.1.1. Hold a hearing on any application or request for renewal made pursuant to 
chapter 6.5 . 

. 2.1.2. Make the findings required by chapter 6.5 as conditions precedent to the 
issuance or renewal of a temporary permit. 

2.1.3. Make any findings required by the California Environmental Quality Act 
(CEQA), Public Resources Code section 21000 et seq. 
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2.2. Act on a petition or request for renewal of a conditional temporary urgency change 
pursuant to chapter 6.6 (commencing with section 1435) of part 2 of division 2 of 
the Water Code. This delegation includes the authority to: 

2.2.1 . Hold a hearing on any petition or request for renewal made pursuant to 
chapter 6.6. 

2.2.2. Make the findings required by chapter 6.6 as conditions precedent to the 
issuance or renewal of a temporary change order. 

2.2.3. Make any findings required by CEQA as conditions precedent to the 
issuance or renewal of a temporary change order. 

2.3. During the trial review period, act on a request for review by an applicant or 
protestant of Division staff determinations regarding application and petition 
processing under the Policy for Maintaining Flows in the Northern California 
Coastal Streams (Policy), prior to final Board action. The scope of issues subject 
to such review shall be determined by the Division pursuant to Section 3.4.3 of the 
Policy. 

3. That the State Water Board delegates the authority herein to the Deputy Director with the 
following direction: 

3.1 The enumeration of delegated authorities in this resolution shall not be interpreted 
as revoking authorities already delegated, or hereafter delegated, to the Executive 
Director or to the Deputy Director, from the State Water Board or the Executive 
Director. 

3.2. Unless otherwise specified in this resolution, the authorities delegated to the 
Deputy Director under this resolution may not be redelegated except in the 
absence of the Deputy Director. The Deputy Director may delegate to a senior 
member of the Division staff the authority to act on his or her behalf when the 
Deputy Director is absent or recused. Where this resolution authorizes the 
redelegation of authority, and the Deputy Director makes such redelegation, the 
staff member to whom the authority has been redelegated may further delegate to 
a member of the Division staff the ability to act on his or her behalf when the 
Division staff member is absent or recused, unless the Deputy Director directs 
otherwise. 

3.3. For purposes of this resolution, and for any purposes of any other resolution, 
decision, or order assigning or delegating responsibility to Chief of the Division of 
Water Rights, that reference means the Deputy Director for Water Rights, Assistant 
Deputy Director for Water Righ.ts, or other officer or employee of the State Water 
Board who is responsible for managing the activities of the Division of Water 
Rights. 

3.4. The Deputy Director shall administer and implement the delegation under this 
resolution as follows: 
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3.4.1. Maintain the delegation, including any appendices, redelegation 
memoranda, and subsequent resolutions that add to, amend, or revoke the 
authorities identified therein. 

3.4.2. Every two years, review the authority delegated herein and recommend to 
the State Water Board whether or not to revise the delegation. 

3.4.3. In exercising the authority delegated herein, and without restricting the 
authority specified, bring the following matt~rs to the attention of the 
·members of the State Water Board by appropriate communication: 

3.4.3.1. Matters of a unique or unusual nature; 

3.4.3.2. Matters that appear to depart from the policies of the State Water 
Board; 

3.4.3.3. Matters involving significant policy questions; 

3.4.3.4. Highly controversial matters; 

3.4.3.5. Matters that involve a substantial risk of litigation; 

3.4.3.6. Any matter that a Board Member requests to be brought to the 
attention of the State Water Board; and 

3.4.3. 7. Any matter that, in the judgment of the Deputy Director, should be 
brought to the attention of the State Water Board. 

4. That the State Water Board delegates to the Deputy Director the authority to take the 
following actions: 

4.1. General Administration. 

4.1.1. Conduct and supervise the general administrative activities of the Division, 
including preparing and signing documents, transmitting documents adopted 
or approved by the State Water Board, and maintaining custody of records. 
This general administrative authority may be redelegated. 

4.1.2. Issue subpoenas for the attendance of witnesses and the introduction of 
evidence before the State Water Board with respect to all proceedings for 
which the Division has program responsibility. This authority may be 
redelegated. 

4.1.3. Amend or modify a decision or order to correct any obvious typographical or 
clerical error or oversight, pursuant to Water Code section 1124. This 
authority may be redelegated. 

4.1.4. Develop and maintain a list of standard permit terms in accordance with 
California Code of Regulations, title 23, section 780. This authority may be 
redelegated. 
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4.1.5. Request the Attorney General to institute appropriate proceedings in the 
superior court in accordance with Water Code section 1 052 or 1845. 

4.1.6 Assess and collect fees in accordance with chapter 8 {commencing with 
section 1525) of part 2 of division 2 of the Water Code or section 13160.1 of 
the Water Code. This authority may be redelegated. 

4.1.7 Cancel an application, registration, petition, request, or claim for failure to pay 
a fee when due pursuant to Water Code section 1535, subdivision {b).) This 
delegation may be redelegated. 

4.1.8 Amend or modify water quality control plans adopted by the State Water 
Board to correct any obvious typographical or clerical error or oversight, or to 
make clarifying changes requested by the Office of Administrative Law, after 
notice to the Executive Director. 

4.2 Appropriation of Water. 

4.2.1 Prepare and sign notices of applications to appropriate water. This authority 
may be redelegated. 

4.2.2 Act on a request by an applicant for an extension of time to complete an 
application to appropriate water in accordance with California Code of 
Regulations, title 23, section 681 . This authority may be redelegated. 

4.2.3 Request additional information from an applicant or petitioner in accordance 
with Water Code sections 1275, 1334, 1701.3, or 1703.5. This authority may 
be redelegated. 

4.2.4 Act on applications and change petitions pursuant to Water Code 
sections 1340 et seq., and 1701 et seq. after proceedings in accordance with 
Water Code sections 1345-1348 or 1704.1-1704.4 or in proceedings where 
no hearing is required in accordance with Water Code section 1351 or 1704, 
subdivision {c). In the case of change petitions, this authority includes the 
authority to issue an amended permit or license if the change petition is 
approved. This authority may be redelegated. 

4.2.5 Act on a request to allow additional time to submit information pursuant to 
Water Code section 1276 or 1701.4. This authority may be redelegated. 

4.2.6 Act on a request to approve a compliance plan, monitoring plan, conservation 
plan, and other programs, plans, reports, or evaluations required to be 
submitted to the State Water Board as a condition of a permit, license, or 
enforcement order. This authority may be redelegated. 

4.2. 7 Act on a request for an extension of time to complete construction or 
beneficial use of water under a permit in accordance with California Code of 
Regulations, title 23, sections 840-848, provided that an extension may be 
granted only if (a) there are no competing projects that would be adversely 
affected; {b) there are no outstanding protests; and (c) either: (1) the 
extension is for ten years or less and the period of the extension in 

4 
BBID Exh. 298 



combination with all extensions previously granted under delegated authority 
does not exceed 15 years; or (2) the extension is for a municipality, the 
period of extension in combination with all extensions previously granted 
under delegated authority does not exceed 25 years, and the Deputy Director 
finds that the time extension is necessary to serve development allowable 
under the applicable land-use plan for the place of use identified in the 
permit. This includes the authority to issue an amended permit if the 
extension of time is approved, consistent with the order approving the 
extension of time. This authority may be redelegated to the Assistant Deputy 
Directors. 

4.2.8 Act on a request for an extension of time to meet a deadline, other than the 
time to complete construction or put water to beneficial use, contained in a 
permit if no Board Member objects after being informed by appropriate 
communication. This authority may be redelegated. 

4.2.9 Issue permits or licenses, amendments thereto, change orders, and 
extension orders after the State Water Board issues a decision or order. This 
authority may be redelegated to the Assistant Deputy Directors. 

4.2.1 0 Prepare and sign licenses when the terms and conditions have been 
accepted by the permittee. This authority may be redelegated. 

4.2.11 Correct the description in an application, permit, or license of the point of 
diversion, place of use, purpose of use, or name of source if (a) there is no 
physical change in project facilities already constructed or the current use of 
water, or no change in the intent of the applicant or permittee regarding the 
proposed location of project facilities or use of water, and (b) no one could 
have been misled by the original description. This authority may be 
redelegated. 

4.2.12 Make changes to cover incidental uses of a reservoir in accordance with 
California Code of Regulations, title 23, section 798. This authority may be 
redelegated. 

4.2.13 Issue separate permits or licenses or act on a request to split applications to 
replace an existing application, permit or license when the place of use has 
been divided into two or more ownerships and each owner succeeds to a 
separate interest in the permit or license. Cancel or revoke the existing 
application, permit or license provided that no objection is received from any 
of the owners. This authority may be redelegated. 

4.2.14 Act on an application or a request for renewal of a temporary water right 
permit pursuant to chapter 6.5 (commencing with section 1425) of part 2 of 
division 2 of the Water Code if there are no outstanding objections. This 
authority may be redelegated to the Assistant Deputy Directors in the 
absence of the Deputy Director. 
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4.3 Protests. 

4.3.1 Request information from a protestant in accordance with Water Code 
sections 1332, 1334, 1703.3, or 1703.5. This authority may be redelegated. 

4.3.2 Act on requests to extend time for filing protests and · answers to protests and 
approve a request upon finding that good cause has been shown. This 
authority may be redelegated. 

4.3.3 Cancel a protest in accordance with Water Code section 1335 or 1703.6. 
This authority may be redelegated to the Assistant Deputy Directors. 

4.3.4 Reject protests which do not substantially comply with the requirements of 
the Water Code or title 23 of the California Code of Regulations. This 
authority may be redelegated. 

4.4 Transfers or Temporary Changes. 

4.4.1 Act on a petition for a temporary urgency change, or a request for renewal of 
a temporary change order, pursuant to chapter 6.6 (commencing with 
section 1435) of part 2 of division 2 of the Water Code. If the State Water 
Board receives any objections to a petition for a temporary urgency change, 
the Deputy Director shall refer the matter to the Executive Director for action 
under section 2.2. This authority may be redelegated to the Assistant Deputy 
Directors in the absence of the Deputy Director. 

4.4.2 Act on a petition for a temporary change due to a transfer of water or water 
rights in accordance with Water Code sections 1725-1732 if the State Water 
Board does not hold a hearing. This authority may be redelegated to the 
Assistant Deputy Directors in the absence of the Deputy Director. 

4.4.3 Act on a petition for a long-term transfer of water or water rights involving a 
change of point of diversion, place of use, or purpose of use in accordance 
with Water Code sections 1735-1737, following notice of the proposed 
transfer, if the State Water Board does not hold a hearing. This authority may 
be redelegated to the Assistant Deputy Directors in the absence of the 
Deputy Director. 

4.5 Cancellation or Revocation. 

4.5.1 Issue a notice of proposed cancellation of an application pursuant to 
California Code of Regulations, title 23, section 845, a notice of proposed 
revocation of a permit pursuant to Water Code section 1410 et seq., or a 
notice of proposed revocation of a license pursuant to Water Code 
section 1675 et seq. 

4.5.2 Prepare and sign orders canceling or revoking an application, petition, permit, 
or license to appropriate water, under any of the following circumstances: 

4.5.2.1 When requested by the applicant, petitioner, permittee, or licensee. 
This authority may be redelegated. 
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4.5.2.2 When an applicant or petitioner fails to timely provide information in 
accordance with Water Code sections 1276, 1335, 1701.4, or 
1703.6, and does not show good cause for additional time to submit 
the requested information under Water Code section 1276 or 
1701.4. This authority may be redelegated to the Assistant Deputy 
Directors. 

4.5.2.3 When the application or petition is defective or incomplete and has 
not been perfected within the time allowed for that purpose, and no 
request for extension of time is filed. This authority may be 
redelegated to the Assistant Deputy Directors. 

4.5.2.4 When the applicant or petitioner fails to submit complete or 
adequate information in accordance with Government Code section 
65956. This authority may be redelegated to the Assistant Deputy 
Directors. · 

4.5.2.5 When fees have not been paid within the time required by law. This 
authority may be redelegated to the Assistant Deputy Directors. 

4.5.2.6 When the applicant or petitioner fails to file an affidavit of posting or 
publication of notice as required by law. This authority may be 
redelegated to the Assistant Deputy Directors. 

4.5.2.7 When an application is conditionally approved and the applicant fails 
to comply with the conditions or to inform the State Water Board that 
it has complied, within a reasonable time or the time provided, 
pursuant to California Code of Regulations, title 23, section 845, 
except when the applicant requests a hearing after notice of the 
proposed cancellation. This authority may be redelegated to the 
Assistant Deputy Directors. 

4.5.2.8 When a permit is issued subject to continuing compliance with one 
or more specified conditions and the permittee fails to certify 
compliance with the conditions, or it is discovered that the permittee 
is not complying with a specified condition, pursuant to California 
Code of Regulations, title 23, section 845, except when the 
permittee requests a hearing after notice of proposed revocation. 
This authority may be redelegated to the Assistant Deputy Directors. 

4.5.2.9 After notice of proposed revocation pursuant to Water Code 
section 1410 or 1675 has been sent to the permittee or licensee and 
no request for hearing has been received. This authority may be 
redelegated. 

4.5.2.1 0 When the stream has been declared fully appropriated in 
accordance with Water Code section 1206, subdivision (a), Board 
Order WR 98-08, and any orders that supersede or modify Order 
WR 98-08. This authority may be redelegated to the Assistant 
Deputy Directors. 
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4.5.3 Act on requests to set aside the revocation of a permit or license, in 
accordance with Water Code section 1410.2 or 1675.2. 

4.6 Small Domestic Use, Small Irrigation Use or Livestock Stockpond Use. 

4.6.1 Act on claims for stockpond certificates and registrations (including renewal 
of registrations) for small domestic use, small irrigation use, or livestock 
stockpond use in accordance with Water Code sections 1226 et seq. and 
1228 et seq., including revoking a certificate or registration pursuant to Water 
Code section 1226.4 or 1228.4, except that the Deputy Director is not 
authorized to revoke a certificate or registration if a notice of proposed 
revocation has been sent to the certificate holder or registrant and a request 
for hearing has been received. This authority may be redelegated. 

4.6.2 Establish and revise a list of general conditions to be applied to small 
domestic use or livestock stockpond use registrations as authorized by Water 
Code section 1228.6, and to small irrigation use registrations as authorized 
by Water Code sections 1228.6 and 1229. This authority may be 
redelegated. 

4.7 Determination of Rights. 

4. 7.1 Prepare and announce draft reports of referee in accordance with Water 
Code section 201 0 et seq. 

4.7 .2 Apportion the State Water Board's expenses among the parties, request the 
court to order interim or partial payment of expenses, and take steps 
necessary to ensure collection of the expenses in accordance with Water 
Code section 2040 et seq. 

4. 7.3 Perform the following duties pursuant to "Order of Appointment of California 
State Water Resources Control Board as Special Master," issued by the 
United States District Court for the District of Nevada, on April 9, 1990, in 
United States of America v. Walker River Irrigation District, In Equity No. 
C-125 ("the Walker River Action"), and the accompanying Administrative 
Rules and Regulations (as amended by "Final Order Pursuant to Stipulation," 
issued on June 3, 1996): 

4. 7 .3.1 Accept, or reject as defective or incomplete, compliance 
applications (as defined in the Administrative Rules and 
Regulations) and applications to change point of diversion, manner 
of use, or place of use of water in the exercise in California of water 
rights identified in the decree in the Walker River Action. This 
authority may be redelegated to the Assistant Deputy Directors. 
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4. 7 .3.2 Process applications in the manner required by the Order of 
Appointment, including publishing and mailing notices, acting on 
protests, conducting a field investigation, preparing and announcing 
the draft report of Special Master, accepting objections to the draft 
report and, if there are no issues that require a hearing before the 
State Water Board, adopting the final report of Special Master. This 
authority may be redelegated to the Assistant Deputy Directors. 

4. 7 .3.3 Following final action by the State Water Board to approve or reject 
the change application, prepare a statement of total expense 
incurred by the State Water Board in conducting the proceeding, 
together with an equitable apportionment of such total expense 
among the parties to the proceeding. This authority may be 
redelegated to the Assistant Deputy Directors. 

4.7.3.4 Prepare, announce, serve, and file the Report of Special Master, 
including therein the statement of total expense and the equitable 
apportionment thereof. This authority may be redelegated to the 
Assistant Deputy Directors. 

4. 7 .3.5 Prepare and transmit to the court a certified copy of the record of 
proceeding for judicial review of the Report of Special Master. This 
authority may be redelegated to the Assistant Deputy Directors. 

4.8 Statutory Adjudications. 

4.8.1 Prepare, issue, cause to be published, and record notices of statutory 
adjudication proceedings in accordance with Water Code sections 
2526-2529. This authority may be redelegated. 

4.8.2 Conduct investigations of stream systems in accordance with Water Code 
section 2550 et seq., including providing notice of investigations, conducting 
field investigations, and determining facts. This authority may be 
redelegated. 

4.8.3 Issue any notices, copies of factual determinations, reports, objections, 
orders, or other correspondence or documents authorized by chapter 3 
(commencing with section 2500) of part 3 of division 2 of the Water Code. 
This authority may be redelegated. 

4.8.4 Prepare and issue a notice of inspection of proofs and evidence in 
accordance with Water Code section 2625 et seq. This authority may be 
redelegated. 

4.8.5 Prepare and issue the report, preliminary order of determination, and notice 
in accordance with Water Code sections 2600-2604. 
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4.8.6 Take actions to file the final State Water Board order with the superior court 
in accordance with Water Code sections 2750-2756, including filing the 
required documents and communicating with the superior court, and mailing 
and causing the order to be published. 

4.8.7 Furnish copies of the decree or supplemental decree and notice of entry to 
water right claimants in accordance with Water Code sections 2825-2826. 

4.8.8 Take actions to apportion and collect the State Water Board's expenses and 
costs against the parties to the proceeding in accordance with Water Code 
section 2850 et seq., including mailing statements of expense, ordering 
interim or partial payments, and taking steps necessary to ensure collection 
of the expenses. 

4.9 Enforcement of Water Rights and Complaints. 

4.9.1 Issue a notice of cease and desist order and, when a hearing has not been 
timely requested, issue a cease and desist order in accordance with Water 
Code section 1831 et seq. This authority may be redelegated to the 
Assistant Deputy Directors. · 

4.9.2 Issue an order imposing administr~tive civil liability when a complaint has 
been issued and no hearing has been requested within the period provided 
under Water Code section 1 055. This authority may be redelegated to the 
Assistant Deputy Directors. 

4.9.3 Take actions to collect unpaid fees and initiate subsequent enforcement 
actions, including revocation of permits or licenses, pursuant to Water Code 
section 1535 et seq. This authority may be redelegated to the Assistant 
Deputy Directors. 

4.9.4 Dismiss an incomplete complaint filed pursuant to California Code of 
Regulations, title 23, section 820. This authority may be redelegated. 

4.9.5 Dismiss a complaint filed under California Code of Regulations, title 23, 
sections 820 or 856, or under the public trust, where: (a) the complainant 
does not show good cause for the State Water Board to investigate an 
allegation of misuse of water; (b) an investigation results in the determination 
that no violation or misuse of water has occurred; (c) the alleged violation or 
misuse of water that forms the basis of the complaint has been remedied; or 
(d) the State Water Board declines to exercise its discretion to investigate or 
prosecute an allegation that a violation has occurred. This authority may be 
redelegated to the Assistant Deputy Directors. 

4.10 California Environmental Quality Act. 

4.1 0.1 Take actions to comply with CEQA for all projects carried out or approved by 
the State Water Board in connection with the administration of the water right 
program to the extent authorized under section 15025 of the State CEQA 
Guidelines (Cal. Code Regs., tit. 14, § 15000 et seq.). This authority shall be 
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exercised in conformity with the State CEQA Guidelines and the State Water 
Board's regulations. This authority may be redelegated. 

4.11 Certification of Water Right. 

4.11 .1 In response to a request for certification made pursuant to Public Resources 
Code section 26013 or Public Utilities Code section 2821, certify or decline to 
certify that: 

4.11.1.1 The State Water Board has issued a water right permit for the 
appropriation of water for the operation of a hydroelectric facility; 
or 

4.11.1.2 In the opinion of the State Water Board, the energy producer 
possesses riparian or other water rights that authorize the 
operation of a hydroelectric facility. 

4.12 Water Quality. 

4.12.1 Enter into or decline to enter into collaborative communication protocol 
agreements for licensing and relicensing of hydroelectric projects pursuant to 
the Federal Energy Regulatory Commission's regulation at 18 Code of 
Federal Regulations part 4.34(i)(3)(ii). In recognition of the State Water 
Board's adjudicative responsibilities, and the requirement that it avoid bias, 
prejudice, or interest in contested matters subject to its approval, this 
delegation applies only to agreements that do not bind or commit the State 
Water Board to approve or disapprove an application for water quality 
certification, water right permit application, or petition for water right change 
order, or any term or condition of such an approval. This authority may be 
redelegated to the Assistant Deputy Directors. 

4.12.2 Establish monitoring, inspection, entry, reporting and recordkeeping 
requirements and require other information as may reasonably be required, 
pursuant to Water Code section 13383, for activities subject to water quality 
certification under section 401 of the Clean Water Act that involve the 
diversion of water for beneficial use. This authority may be redelegated. 

4.12.3 Request the Attorney General to institute appropriate proceedings in the 
superior court in accordance with Water Code sections 13350, 13385 or 
13386, if the violation relates to water quality certification of an activity 
involving the diversion of water for beneficial use. 

4.13 Groundwater Extraction Recordation Program. 

4.13.1 Designate local agencies, in accordance with the requirements of Water 
Code section 5009, to administer the groundwater extraction recordation 
program. This authority may be redelegated to the Assistant Deputy Director. 
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4.14 Policy for Maintaining lnstream Flows in Northern California Coastal Streams 

4.14.1 Implement the Policy for Maintaining lnstream Flows in Northern California 
Coastal Streams (Policy) by approving, denying approval, or retracting 
approval of watershed group project charters and diversion management 
plans; making the preliminary determinations necessary to process 
applications, petitions and registrations pursuant to the policy; and approving 
or denying exceptions to policy provisions as outlined in the policy, except 
case-by-case exceptions to policy provisions sought pursuant to section 9.0 
of the policy. This authority does not include the authority to act on the merits 
of applications or petitions where there are unresolved protests, or any other 
authority not subject to delegation. This authority may be redelegated. 

CERTIFICATION 

The undersigned Clerk to the Board, does hereby certify that the foregoing is a full, true, and 
correct copy of a resolution duly and regularly adopted at a meeting of the State Water Board 
held on June 5, 2012. 

AYE: 

NAY: 

ABSENT: 

ABSTAIN: 

Chairman Charles R. Hoppin 
Vice Chair Frances Spivy-Weber 
Board Member Tam M. Doduc 
Board Member Steven Moore 
None 

None 

None 
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State Water Resources Control Board 

MEMORANDUM 

TO: All Water Rights Staff 

FROM: /~~v 
Barbara Evoy, Deputy Director 
DIVISION OF WATER RIGHTS 

DATE: July 6, 2012 

SUBJECT: REDELEGATION OF AUTHORITIES PURSUANT TO RESOLUTION NO. 2012-0029 

On June 5, 2012, the State Water Resources Control Board (State Water Board or Board) adopted 
Resolution No. 2012-0029. Pursuant to Resolution No. 2012-0029, the State Water Board delegated 
to the State Water Board's Deputy Director for Water Rights (Deputy Director) certain authorities that 
may be redelegated. This memorandum specifies those authorities which are redelegated by the 
Deputy Director. For your convenience, this redelegation memorandum contains the original 
delegations to individual Board members and to the Deputy Director, including various provisions 
where no redelegation exists. Where there is a redelegation, it follows the original delegation and is 
listed in bold italics. Except where specifically stated otherwise, all delegated authorities of an 
immediate superior are redelegated to staff appointed to act in the absence of that immediate superior 
or where that immediate superior is recused. 

DELEGATIONS TO BOARD MEMBERS INDIVIDUALLY 

2.1 . Ad on an application or request for renewal of a conditional temporary water right permit 
·pursuant to chapter 6.5 (commencing with section 1425) of part 2 of division 2 of the 
Water Code. This delegation includes the authority to: 

2.1 .1. Hold a hearing on any application or request for renewal made pursuant to 
chapter 6.5. 

2.1.2. Make the findings required by chapter 6.5 as conditions precedent to the 
issuance or renewal of a temporary permit. 

2.1.3. Make any findings required by the California Environmental Quality Ad {CEQA),. 
Public Resources Code section 21000 et seq. 

2.2. Act on a petition or request for renewal of a conditional temporary urgency change 
pursuant to chapter 6.6 (commencing with section 1435) of part 2 of division 2 of the 
Water Code. This delegation includes the authority to: 

CHARLES R. HOPPIN, CHAIRMAN I THOMAS HOWARD, EXECUTIVE DIAECTOA 
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2.2.1 . Hold a hearing on any petition or request for renewal made pursuant to chapter 
6.6. 

2.2.2. Make the findings required by chapter 6.6 as conditions precedent to the 
issuance or renewal of a temporary change order. 

2.2.3. Make any findings required by CEQA as conditions precedent to the issuance or 
renewal of a temporary change order. 

2.3. During the trial review period, act on a request for review by an applicant or protestant of 
Division staff determinations regarding application and petition processing under the Policy 
for Maintaining Flows in the Northern California Coastal Streams (Policy), prior to final 
Board action. The scope of issues subject to such review shall be determined by the 
Division pursuant to Section 3.4.3 of the Policy. 

DELEGATIONS TO THE DEPUTY DIRECTOR FOR WATER RIGHTS 

3. That the State Water Board delegates the authority herein to the Deputy Director with the 
following direction: 

3.1. The enumeration of delegated authorities in this resolution shall not be interpreted as 
revoking authorities already delegated, or hereafter delegated, to the Executive Director 
or to the Deputy Director, from the State Water Board or the Executive Director. The 
Deputy Director redelegates to the staff as specified below in bold italics, the 
authority to take the actions listed in subsections 3.1 through 4.14.1 of this 
document 

3.2. Unless otherwise specified in this resolution, the authorities delegated to the Deputy 
Director under this resolution may not be redelegated except in the absence. of the 
Deputy Director. The Deputy Director may detegate to a senior member of the Division 
staff the authority to act on his or her behalf when the Deputy Director is absent or 
recused. Where this resolution authorizes the redelegation of authority, and the Deputy 
Director makes such redelegation, the staff member to whom the authority has been 
redelegated may further delegate to a member of the Division staff the ability to act on 
his or her behalf when the .Division staff member is absent or recused, unless the Deputy 
Director directs otherwise. 

3.3. For purposes of this resolution, and for any purposes of any other resolution, decision, or 
order assigning or delegating responsibility to Chief of the Division of Water Rights, that 
reference means the Deputy Director for Water Rights, Assistant Deputy Director for 
Water Rights, or other officer or employee of the State Water Board who is responsible 
for managing the activities of the Division of Water Rights. 

3.4. The Deputy Director shall administer and implement the delegation under this resolution 
as follows~ 

3.4. 1. Maintain the delegation, including any appendices, redefegation memoranda, and 
subsequent resolutions that add to, amend, or r.evoke the authorities identified 
therein. 
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3.4.2. Every two years, review the authority delegated herein and recommend to the 
State Water Board whether or not to revise the delegation. 

3.4.3. In exercising the authority delegated herein, and without restricting the authority 
specified, bring the following matters to the attention of the members of the State 
Water Board by appropriate communication: Persons exercising authority 
redelegated by the Deputy Director are directed to bring the following 
matters to the attention of the Deputy Director: 

3.4.3.1. Matters of a unique or unusual nature; 

3.4.3.2. Matters that appear to depart from the policies of the State Water Board; 

3.4.3.3. Matters involving significant policy questions; 

3.4.3.4. Highly controversial matters; 

3.4.3.5. Matters that involve a substantial risk of lit~gation; 

3.4.3.6. Any matter that a Board Member requests to be brought to the attention 
of the State Water Board; and 

3.4.3.7. Any matter that, in the judgment of the Deputy Director, should be 
brought to the attention of the State Water Board. 

3.4.3.8. Any proposed term or condition developed by outside parties In 
order to settle a protest which the outside parties request to be 
included in a permit, license or order. 

4. That the State Water Board delegates to the Deputy Director the authority to take the following 
actions: 

General Administration. 

4.1 .1. Conduct and supervise the general administrative activities of the Division, 
including preparing and signing documents, transmitting documents adopted or 
approved by the State Water Board, and maintaining custody of records. This 
general administrative authority may be redelegated. This authority is 
redelegated to the Assistant Deputy Directors, all Section Managers, and all 
Unit Seniors. This authority is redelegated to the staff level for routine 
correspondence within their areas of expertise at the discretion and direction 
of their supervisor. In addition, authority for maintaining custody of records 
is delegated to the Analyst(s) In responsible charge of the records of the 
Division. 

4.1.2. Issue subpoenas for the attendance of witnesses and the introduction of evidence 
before the State Water Board with respect to all proceedings for which the Division 
has program responsibility. This authority may be redelegated. This authority is 
redelegated to the Assistant Deputy Directors In the ·absence of the Deputy 
Director. 
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4.1.3. Amend or modify a decision or order to correct any obvious typographical or clerical 
error or oversight! pursuant to Water Code section 1124. This authority may be 
redelegated. This authority Is redelegated to the Assistant Deputy Directors 
within each Assistant Deputy Director's area of authority and to Ure Section 
Managers within each Section f.fanager's area of authority. 

4.1 .4. Develop and maintain a list of standard permit terms in accordance with California 
Code of Regulations, title ~3. section 780. This authority may be redelegated. 
This authority Is redelegated to the Assistant Deputy Director of the 
Permitting and Enforcement Branch in the absence of the Deputy Director. 

4.1.5. Request the Attorney General to institute appropriate proceedings in the superior 
court in accordance with Water Code section 1052 or 1845. 

4.1.6. Assess and collect fees in accordance with chapter 8 (commencing with section 
1525) of part 2 of division 2 of the Water Code or section 13160.1 of the Water 
Code. This authority may be redelegated. The authority to assess and collect 
annual f~es Is redelegated to the Assistant Deputy Directors In the absence 
of the Deputy Director. The authority to assess and collect filing fees is 
redelegated to the Assistant Deputy Directors within each Assistant Deputy 
Director's area of authority and to Section Managers within each Section 
Manager's area of authority In the absence of the applicable Assistant Deputy 
Director. The authority to request that the Board of Equalization cancel a 
liability which has expired is delegated to the Water Rights Fee Coordinator. 

4.1 . 7. Cancel an application, registration, petition, request, or claim for failure to pay a fee 
when due pursuant to Water Code section 1535, subdivision (b).) This delegation 
may be redelegated. This authority is redelegated to the Assistant Deputy 
Director of the Permitting and Enforcement Branch. The authority to cancel a 
registration, request, or a statement of water diversion and use claim for 
failure to pay a filing fee when due is also delegated to the Manager of the 
Permitting and Licensing Section, all Unit Seniors in the Permitting and 
Ucenslng Section and to the Water Right Fee Coordinator. 

4.1.8. Amend or modify water quality control plans adopted by the State Water Board to 
corred any obvious typographical or clerical error or oversight, or to make clarifying 
changes requested by the Office of Administrative Law, after notice to the 
Executive Director. 

4.2. Appropriation of Water. 

4.2.1 . Prepare and sign notices of applications to appropriate water. This authority may 
be redelegated. This authority Is redelegated to the Assistant Deputy 
Directors, the Managers of the Permitting and Ucenslng Section and of the 
Hearings and Special Projects Section, and all Unit Seniors in the Permitting 
and Licensing Section. 

4.2.2. Act on a request by an applicant for an extension of time to complete an application 
to appropriate water in accordance with California Code of Regulations, title 23, 
section 681. This authority may be redelegated. This authority is redelegated to 
the Assistant Deputy Director of the Permitting and Enforcement Branch, the 
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Manager of the Permitting and Licensing Section, and all Unit Seniors in the 
Permitting and Licensing Section. 

4.2.3. Request additional information from an applicant or petitioner in accordance with 
Water Code sections 1275, 1334, 1701.3, or 1703.5. This authority may be 
redelegated. This authority is r.edelegated to the Assistant Deputy Directors, 
the Mangers of the Pen-nittlng and Enforcement Sections and the Hearings 
and Special Programs Section, the Unit Seniors In the Permitting and 
Licensing Section and to the Senior of the Hearings Unit. 

4.2.4. Act on applications and change petitions pursuant to Water Code sections 1340 et 
seq., and 1701 et seq. after proceedings in accordance with Water Code sections 
1345·1348 or 1704.1·1704.4 or in proceedings where no hearing is required in 
accordance with Water Code section 1351 or 1704, subdivision (c). In the case of 
change petitions, this authority includes the authority to issue an amended permit 
or license if the change petition is approved. This authority may be redelegated. 
This authority is redelegated to the Assistant Deputy Directors and the 
Section Managers of the Permitting and Enforcement Branch and the 
Hearings and Special Programs Section. 

4.2.5. Act on a request to allow additional time to submit information pursuant to Water 
Code section 1276 or 1701.4. This authority may be redelegated. This authority 
is redelegated to the Assistant Deputy Directors and the Section Managers of 
the Permitting and Enforcement Branch and the Section Mt!nager of the 
Hearings and Special Programs Section. 

4.2.6. Act on a request to approve a compliance plan, monitoring plan, conservation plan, 
and other programs, plans, reports, or evaluations required to be submitted to the 
State Water Board as a condition of a permit, license, or enforcement order. This 
authority may be redelegated. This authority is redelegated to the Assistant 
Deputy Directors and Program and the Section Managers of the Permitting 
and Enforcement Section and the Hearings and Special Programs Sections. H 
the program, plan, report or evaluation involves engineering work, and the 
Section Manager is not a registered engineer, then the Section Manager must 
obtain concu"ence on the sections of the program, plan, report or evaluation 
that involve engineering work from a registered State Water Board engineer. 

4.2. 7. Act on a request for an extension of time to complete construction or beneficial use 
of water under a permit in accordance with California Code of Regulations, title 23, 
sections 840-848, provided that an extension may be granted only if (a) there are 
no competing projects that would be adversely affected; (b) there are no 
outstanding protests; and (c) either: (1} the extension is for ten years or less and 
the period of the extension in combination with all extensions previously granted 
under delegated authority does not exceed 15 years; or (2) the extension is for a 
municipality, the period of extension in combination with all extensions _previously 
granted under delegated authority does not exceed 25 years, and the Deputy · 
Director finds that the time extension is necessary to serve development allowable 
under the applicable land-use plan for the place of use identified in the permit. This 
includes the authority to issue an amended permit if the extension of time is 
approved, consistent with the order approving the extension of time. This authority 
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may be redelegated to the Assistant Deputy Directors. This authority is 
redelegated to the Assistant Deputy Directors. 

4.2.8. Act on a request for an extension of time to meet a deadline, other than the time to 
complete construction or put water to beneficial use, contained in a permit if no 
Board Member objects after being informed by appropriate communication. This 
authority may be redelegated. This authority is redelegated to the Assistant 
Deputy Directors and to each Section Manager, but may be exercised only 
upon notification by the Deputy Director that no Board Member objects. 

4.2.9. Issue permits or licenses, amendments thereto, change orders, and extension 
orders after the State Water Board issues a decision or order. This authority may 
be redelegated to the Assistant Deputy Directors. This authority is redelegated to 
the Assistant Deputy Directors. 

4.2.1 0. Prepare and sign licenses when the terms and conditions have been accepted by 
the permittee. This authority may be redelegated. This authority Is redelegated 
to the Assistant Deputy Directors and to the Section Managers of the 
Permitting and Enforcement Branch and to the Section Manager of the 
Hearings and Special Pr_ograms Section. 

4.2.11 . Correct the description in an application, permit, or license of the point of diversion, 
place of use, purpose of use, or name of source if (a) there is no physical change in 
project facilities already constructed or the current use of water, or no change in the 
intent of the applicant or permittee regarding the proposed location of project 
facilities or use of water, and (b) no one could have been misled by the original 
description. This authority may be redelegated. This authority is redelegated to 
the Assistant Deputy Directors and to the Section Managers of the Pennltting 
and Enforcement Branch and the Hearings and Special Programs Section. 

4.2.12. Make changes to cover incidental uses of a reservoir in accordance with California 
Code of Regulations, title 23, section 798. This authority may be redelegated. 
This authority is redelegated to the Assistant Deputy Director and the Section 
Managers of the Permitting and Enforcement Branch. 

4.2.13. Issue separate permits or licenses or act on a request to split applications to 
replace an existing application, permit or license when the place of use has been 
divided into two or more ownerships and each owner succeeds to a separate 
interest in the permit or license. Cancel or revoke the existing application, permit or 
license provided that no objection is received from any of the owners. This 
authority may be redelegated. This authority is redelegated to th~ Assistant 
Deputy Director of the Permitting and Enforcement Section and to the 
Section Managers of the Permitting and Enforcement Branch. 

4.2.14. Act on an application or a request for renewal of a temporary water right permit 
pursuant to chapter 6.5 (commencing with section 1425) of part 2 of division 2 of 
the Water Code if there are no outstanding objections. This authority may -be 
redelegated to the Assistant Deputy Directors in the absence of the Deputy 
Director. This authority Is redelegated to the Assistant Deputy Directors. 

4.3. Protests. 
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4.3.1. Request information from a protestant in accordance with Water Code sections 
1332, 1334, 1703.3, or 1703.5. This authority may be redelegated. This authority 
is redelegated to the Assistant Deputy Directors, to the Section Managers in 
the Permitting and Ucensing Section, to the Section Manager of the Hearings 
and Special Programs Section, and to the Unit Seniors in the Permitting and 
Ucensing Section. · 

4.3.2. Act on requests to extend time for filing protests and answers to protests and 
approve a request upon finding that good cause has been shown. This authority 
may be redelegated. This authority Is redelegated to the Assistant Deputy 
Directors and to the Section Managers in the Permitting and Enforcement 
Branch end the Hearings and Special Programs Section. 

4.3.3. Cancel a protest in accordance with Water Code section 1335 or 1703.6. This 
authority may be redelegated to the Assistant Deputy Directors. This authority is 
redelegated to the Assistant Deputy Directors. 

4.3.4. Reject protests which do not substantially comply with the requirements of the 
Water Code or title 23 of the California Code of Regulations. This authority may be 
redelegated. This authority is redelegated to the Assistant Deputy Directors 
and to the Managers of the Permitting and Ucensing Section and the 
Hearings and Special Programs Section if the protest does not comply with 
the requirements of Water Code sections 1331(a), 1331(b), or 1331(e). 

4.4. Transfers or Temporary Changes. 

4.4.1 . Act on a petition for a temporary urgency change, or a request for renewal of a 
temporary change order, pursuant to chapter 6.6 (commencing with section 1435) 
of part 2 of division 2 of the Water Code. If the State Water Board receives any 
objections to a petition for a temporary urgency change, the Deputy Director shall 
refer the matter to the Executive Director for action under section 2.2. This 
authority may be redelegated to the Assistant Deputy Directors in the absence of 
the Deputy Director. This authority Is redelegated to the Assistant Deputy 
Directors in the absence of the Deputy Director. 

4.4.2. Act on a petition for a temporary change due to a transfer of water or water rights in 
accordance with Water Code sections 1725-1732 if the State Water Board does not 
hold a hearing. This authority may be redelegated to the Assistant Deputy Directors 
in the absence of the Deputy Director. This authority Is redelegated to the 
Assistant Deputy Directors in the absence of the Deputy Director. 

4.4.3. Act on a petition for a long-term transfer of water or water rights involving a change 
of point of diversion, place of use, or purpose of use in accordance with Water 
Code sections 1735-1737, following notice of the proposed transfer, if the State 
Water Board does not hold a hearing. This authority may be redelegated to the 
Assistant Deputy Directors in the absence of the Deputy Director. This authority 
is redelegated to the Assistant Deputy Directors in the absence of the Deputy 
Director. 

4.5. Cancellation or Revocation. 

7 BBID Exh. 300 



4.5.1. Issue a notice of proposed cancellation of an application pursuant to California 
Code of Regulations, title 23, section 845, a notice of proposed revocation of a 
permit pursuant to Water Code section 1410 et seq., or a notice of proposed 
revocation of a license pursuant to Water Code section 1675 et seq. 

4.5.2. Prepare and sign orders canceling or revoking an application, petition, permit, or 
license to appropriate water, under any of the following circumstances: 

4.5.2.1 . When requested by the applicant, petitioner, pennittee, or licensee. This 
authority may be redelegated. This authority is redelegated to the 
Assistant Deputy Directors, and to all Section Managers and Unit 
Seniors In the Permitting, Enforcement, and Hearings and Special 
Programs Sections when all rights to hearing and reconsideration 
have been waived In writing by the applicant, petitioner, permittee, or 
licensee. 

4.5.2.2. When an applicant or petitioner fails to timely provide information in 
accordance with Water Code sections 1276, 1335, 1701.4, or 1703.6, and 
does not show good cause for additional time to submit the requested 
information under Water Code section 1276 or 1701.4. This authority may 
be redelegated to the Assistant Deputy Directors. This authority is 
redelegated to the Assistant Deputy Directors. 

4.5.2.3. When the application or petition is defective or incomplete and has not 
been perfected within the time allowed for that purpose, and no request 
for extension of time is filed. This authority may be redelegated to the 
Assistant Deputy Directors. This authority is redelegated to the 
Assistant Deputy Directors. 

4.5.2.4. When the applicant or petitioner fails to submit complete or adequate 
information in accordance with Government Code section 65956. This 
authority may be redelegated to the Assistant Deputy Directo~. This 
authority is redelegated to the Assistant Deputy Directors. 

4.5.2.5. When fees have not been paid within the time required by law. This 
authority may be redelegated to the Assistant Deputy Directors. This 
authority is redelegated to the Assistant Deputy Directors. 

4.5.2.6. When the applicant or petitioner fails to file an affidavit of posting or 
publication of notice as required by law. This authority may be 
redelegated to the Assistant Deputy Directors. This authority is 
redelegated to the Assistant Deputy Directors. 

4.5.2.7. When an application is conditionally approved and the applicant fails to 
comply with the conditions or to inform the State Water Board that it has 
complied, within a reasonable time or the time provided, pursuant to 
California Code of Regulations, title 23, section 845, except when the 
applicant requests a hearing after notice of the propos~d cancellation. 
This authority may be redelegated to the Assistant Deputy Directors. This 
authority Is redelegated to the Assistant Deputy Directors. 
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4.5.2.8. When a permit is issued subject to continuing compliance with one or 
more specified conditions and the permittee fails to certify compliance with 
the conditions, or it is discovered that the permittee is not complying with 
a specified condition, pursuant to California Code of Regulations, title 23, 
section 845, except when the permittee requests a hearing after notice of 
proposed revocation. This authority may be redetegated to the Assistant 
Deputy Directors. This authority Is rede/egated to the Assistant 
Deputy Directors. 

4.5.2.9. After notice of proposed revocation pursuant to Water Code section 1410 
or 1675 has been sent to the permittee or licensee and no request for 
hearing has been received. This authority may be redelegated. This 
authority is redelegated to the Assistant Deputy Director of and the 
Section Managers in tiJe Permitting and Enforcement Branch. 

4.5.2.1 0. When the stream has been declared fully appropriated in accordance with 
Water Code section 1206, subdivision (a), Board OrderWR 98-08, and 
any orders that supersede or modify Order WR 98-08. This authority may 
be redelegated to the Assistant Deputy Directors. This authority is 
redelegated to the Assistant Deputy Directors. 

4.5.3. Ad on requests to set aside the revocation of a permit or license, in accordance 
with Water Code section 1410.2 or 1675.2. 

4.6. Small Domestic Use, Small Irrigation Use or Livestock Stockpond Use. 

4.6.1 . Act on claims for stockpond certificates and registrations (including renewal of 
registrations) for small domestic use, small irrigation use, or livestock stockpond 
use in accordance with Water Code sections 1226 et seq. and 1228 et seq., 
including revoking a certificate or registration pursuant to Water Code section 
1226.4 or 1228.4, except that the Deputy Director is not authorized to revoke a 
certificate or registration if a· notice of proposed revocation has been sent to the 
certificate holder or registrant and a request for hearing has been received. This 
authority may be redelegated. The authority to act on registrations under 
Water Code Article 2. 7, section 1228 et seq., is redelegated to the Assistant 
Deputy Director of the Permitting and Enforcement Branch. The authority to 
issue and renew certificates of registration Is redelegated to the Section 
Manager and Unit Seniors of the Permitting and Licensing Section. The 
authority to Issue a notice of revocation of a stockpond certificate or 
registration is rede/egated to the Assistant Deputy Director and Section 
Managers of the Permitting and Enforcement Branch. The authority to 
confirm revocation of a registration by operation of law is redelegated to the 
Section Managers and Unit Seniors of the Permitting and Enforcement 
Branch. 

4.6.2. Establish and revise a list of general conditions to be applied to small domestic use 
or livestock stockpond use registrations as authorized by Water Code section 
1228.6, and to small irrigation use registrations as authorized by Water Code 
sections 1228.6 and 1229. This authority may be redelegated. This authority Is 
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redelegated to the Assistant Deputy Director of the Permitting and 
Enforcement Branch. 

4. 7. Determination of Rights. 

4. 7 .1. Prepare and announce draft reports of referee in accordance with Water Code 
section 2010 et seq. 

4.7.2. Apportion the State Water Board's expenses among the parties, request the court 
to order interim or partial payment of expenses, and take steps necessary to 
ensure coflection of the expenses in accordance with Water Code section 2040 et 
seq. 

4. 7 .3. Perfonn the following duties pursuant to ~~order of Appointment of California State 
Water Resources Control Board as Special Master," issued by the United States 
District Court for the District of Nevada, on April 9, 1990, in United States of 
America v. Walker River Irrigation District, In Equity No. C~ 125 ("the Walker River 
Action"), and the accompanying Administrative Rules and Regulations (as 
amended by "Final Order Pursuant to Stipulation," issued on June 3, 1996): 

4. 7.3.1 . AcceP.t, or reject as defective or incomplete, compliance applications (as 
defined in the Administrative Rules and Regulations) and applications to 
change point of diversion, manner of use, or place of use of water in the 
exercise in California of water rights identified in the decree in the Walker 
River Action. This authority may be redelegated to the Assistant Deputy 
Directors. This authority Is redelegeted to the Assistant Deputy 
Directors. 

4.7.3.2. Process applications in the manner required by the Order of Appointment, 
including publishing and mailing notices, acting on protests, conducting a 
field investigation, preparing and announcing the draft report of Special 
Master, accepting objections to the draft report and, if there are no issues 
that require a hearing before the State Water Board, adopting the final 
report of Special Master. This authority may be redelegated to the 
Assistant Deputy Directors. This authority Is redelegated to the 
Assistant Deputy Directors. 

4. 7.3.3. Following final action by the State Water Board to approve or reject the 
change application, prepare a statement of total expense incurred by the 
State Water Board in conducting the proceeding, together with an 
equitable apportionment of such total expense among the parties to the 
proceeding. This authority may be redelegated to the Assistant Deputy 
Directors. This authority is redelegated to the Assistant Deputy 
Directors. 

4. 7 .3.4. Prepare, announce, serve, and file the Report of Special Master, including 
therein the statement of total expense and the equitable apportionment 
thereof. This authority may be redelegated to the Assistant Deputy 
Directors. 
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4.7.3.5. Prepare and transmit to the court a certified copy of the record of 
proceeding for judicial review of the Report of Special Master. This 
authority may be redelegated to the Assistant Deputy Directors. 

4.8. Statutory Adjudications. 

4.8.1 . Prepare, issue, cause to be published, and record notices of statutory adjudication 
proceedings in accordance with Water Code sections 2526-2529. This authority 
may be redelegated. This authority is redelegated to the Assistant Deputy 
Directors and to the Section Managers of the Permitting and Enforcement 
Branch and of the Hearings and Special Programs Section. 

4.8.2. Conduct investigations of stream systems in accordance with Water Code section 
2550 et seq., including providing notice of investigations, conducting field 
investigations, and determining facts. This authority may be redelegated. This 
authority Is redelegated to the Assistant Deputy Directors and to the Section 
Managers of the Permitting and Enforcement Branc#J and of the Hearings and 
Special Programs Section. · 

4.8.3. Issue any notices, copies of factual determinations, reports, objections, orders, or 
other correspondence or documents authorized by chapter 3 (commencing with 
·section 2500) of part 3 of division 2 of the Water Code. This authority may be 
redelegated. This authority is redelegated to the Assistant Deputy Directors 
and to the Section Managers of the Pennitting and Enforcement Branch and 
of the Hearings and Special Programs Section. 

4.8.4. Prepare and issue a notice of inspection of proofs and evidence in accordance with 
Water Code section 2625 et seq. This authority may be redelegated. This 
authority is redelegated to the Assistant Deputy Directors and to the Section 
Managers of the Permitting and Enforcement Branch and of the Hearings and 
Special Programs Section. 

4.8.5. Prepare and issue the report, preliminary order of determination. and notice in 
accordance with Water Code sections 2600 -2604. 

4.8.6. Take actions to file the final State Water Board order with the superior court in 
accordance with Water Code sections 2750~2756. including filing the required 
documents and communicating with the superior court, and mailing and causing the 
order to be published. · 

4.8. 7. Furnish copies of the decree or supplemental decree and notice of entry to water 
right claimants in accordance with Water Code sections 2825-2826. 

4.8.8. Take actions to apportion and collect the State Water Board's expenses and costs 
against the parties to the proceeding in accordance with Water Code section 2850 
et seq., including mailing statements of expense, ordering interim or partial 
payments, and taking steps ne~ssary to ensure collection of the expenses. 

4.9. Enforcement of Water Rights and Complaints. 
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4.9.1 . Issue a notice of cease and desist order and, when a hearing has not been timely 
requested, issue a cease and desist order in accordance with Water Code section 
1831 et seq. Thjs authority may be redelegated to the Assistant Deputy Directors. 
This authority Is redelegatecl to the Assistant Deputy Director of the 
Permitting and Enforcement Branch. 

4.9.2. Issue an order imposing administrative civil liability when a complaint has been 
issued and no hearing has been requested within the period provided under Water 
Code section 1055. This authority may be redelegated to the Assistant Deputy 
Directors. This authority is redelegated to the Assistant Deputy Director of 
the Pennitting and Enforcement Branch. 

4.9.3. Take actions to collect unpaid fees and initiate subsequent enforcement actions, 
including revocation of permits or licenses·, pursuant to Water Code section 1535 et 
seq. This authority may be redelegated to the Assistant Deputy Directors. This 
authority Is redelegeted to the Assistant Deputy Director of the Permitting 
and Enforcement Branch. 

4.9.4. Dismiss an incomplete complaint filed pursuant to California Code of Regulations, 
title 23, section 820. This authority may be redelegated. This authority is 
redelegated to the Assistant Deputy Director of the Permitting and 
Enforcement Branch and to the Manager and Unit Seniors of the Enforcement 
Section. 

4.9.5. Dismiss a complaint filed under California Code of Regulations, title 23, sections 
820 or 856, or under the public trust doctrine, where: (a) the complainant does not 
show good cause for the State Water Board to investigate an allegation of misuse 
of water; (b) an investigation resuHs in the determination that no violation or misuse 
of water has occurred; (c) the alleged violation or misuse of water that forms the 
basis of the complaint has been remedied; or (d) the State Water Board declines to 
exercise its discretion to investigate or prosecute an allegation that a violation has 
occurred. This authority may be redelegated to the Assistant Deputy Directors. 
This authority is redelegated to the Assistant Deputy Director of the 
Permitting and Enforcement Branch and to the Manager of the Enforcement 
Section when both the complainant and the respondent have been informed 
that an investigation (a) has resulted In the preliminary determination that no 
violation or misuse of water has occurred or (b) that the alleged violation or 
misuse of water that forms the basis (!f the complaint has been remedied, 
and the complainant has not submitted additional information to support the 
alleged violation or misuse of water within the time provided. 

4.1 0. California Environmental Quality Act. 

4.1 0.1 . Take actions to comply with CEQA for all projects carried out or approved by the 
State Water Board in connection with the administration of the water right program 
to the extent authorized under section 15025 of the State CEQA Guidelines (Cal. 
Code Regs., tit. 14, § 15000 et seq.). This authority shall be exercised in 
conformity with the State CEQA Guidelines and the State Water Board's 
regulations. This authority may be redelegated. The authority to enter into or 
decline to enter Into a memorandum of understanding for the preparation of 
CEQA documents Is redelegated to the Assistant Deputy Directors and to the 
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Section Managers of the Permitting, Enforcement, Hearings and Special 
Programs, and Water Quality CertHication and Public Trust Sections. The 
authority to Issue Notices of Preparation and Notices of Exemption Is 
redelegated to the Assistant Deputy Directors and to the Section Managers of 
the Permitting, Enforcement, Hearings and Special Programs, and Water 
Quality Certification and Public Trust Sections. The authority to prepare 
responses to comments on CEQA documents and to approve an Initial Study 
for CEQA documents within their program area Is redelegated to all Section 
Managers and Unit Seniors. Where this memorandum or a future action by 
the Deputy Director redelegates the authority over an action that requires 
CEQA compliance, the authority to prepare a negative declaration or 
Environmental Impact Report for that action Is redelegated to the person with 
authority over the underlying activity. 

4.11. Certification of Water Right. 

4.11.1. In response to a request for certification made pursuant to Public Resources Code 
section 26013 or Public Utilities Code section 2821, certify or decline to certify that: 

4.11.1.1. The State Water Board has issued a water right permit for the 
appropriation of water for the operation of a hydroelectric facility; or 

4.11.1.2. In the opinion of the State Water Board, the energy producer possesses 
riparian or other water rights that authorize the operation of a 
hydroelectric facility. 

4.12. Water Quality. 

4.12.2. Enter into or decline to enter into collaborative communication protocol agreements 
for licensing and relicensing of hydroelectric projects pursuant to the Federal 
Energy Regulatory Commission's regulation at 18 Code of Federal Regulations part 
· 4.34(i)(3)(ii). In recognition of the State Water Board's adjudicative responsibilities, 
and the requirement that it avoid bias. prejudice, or interest in contested matters 
subject to its approval, this delegation applies only to agreements that do not bind 
or commit the State Water Board to approve or disapprove an application for water 
quality certification, water right permit application. or petition for water right change 
order, or any term or condition of such an approval. This authority may be 
redelegated to the Assistant Deputy Directors. This authority is redelegated to 
the Assistant Deputy Directors. · 

4.12.3. Establish monitoring, inspection, entry, reporting and recordkeeping requirements 
· and require other information as may reasonably be required, pursuant to Water 

Code section 13383, for activities subject to water quality certification under section 
401 of the Clean Water Act that involve the diversion of water for beneficial use. 
This authority may be redelegated. This authority Is redelegated to the 
Assistant Deputy Directors. 

4.12.4. Request the Attorney General to institute appropriate proceedings in the superior 
court in accordance with Water Code sections 13350. 13385 or 13386, if the 
violation relates to water quality certification of an activity involving the diversion of 
water for beneficial use. 
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4.13. Groundwater Extraction Recordation Program. 

4.13.1 . Designate local agencies, in accordance with the requirements of Water Code 
section 5009, to administer the groundwater extraction recordation program. This 
authority may be redelegated to the Assistant Deputy Director. This authority is 
redelegated to the Assistant Deputy Directors. 

4.14. Policy for Maintaining lnstream Flows in Northern California Coastal Streams 

4.14.1. Implement the Policy for Maintaining lnstream Flows in Northern California Coastal 
Streams (Policy) by approving~ denying approval, or retracting approval of 
watershed group project charters and diversion management plans; making the 
preliminary determinations necessary to process applications, petitions and 
registrations pursuant to the policy; and approving or denying exceptions to policy 
provisions as outlined in the policy, except case-by-case exceptions to policy 
provisions sought pursuant to section 9.0 of the policy. This authority does not 
include the authority to act on the merits of applications or petitions where there are 
unresolved protests, or any other authority not subject to delegation. This authority 
may be redelegated. This authority is redelegated to the Assistant Deputy 
Director of the Permitting and Enforcement Branch and to the Section 
Manager of the Permitting and Licensing Section. 
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STATE WATER RESOURCES CONTROL BOARD 
RESOLUTION NO. 2012-0048 

CHANGES IN THE DELEGATION OF AUTHORITY TO THE DELTA WATERMASTER. 

WHEREAS: 

1. Pursuant to Water Code section 85230 subdivision (a), the State Water Resources 
Control Board (Board) appoints a special master for the Delta, whose title is "the Delta 
Watermaster." 

2. Pursuant to Water Code section 7, the Board is empowered to delegate authority to 
authorized persons. 

3. Water Code section 85230 subdivision (b) provides that the Delta Watermaster shall 
exercise specified delegated authorities. 

4. Water Code Section 85230 subdivision (b) states that the Delta Watermaster's authority 
shall be limited to diversions in the Delta, and for the monitoring and enforcement of 
Board orders and license and permit terms and conditions that apply to conditions in the 
Delta. 

5, Water Code section 85230 subdivision (c) provides that the Board may delegate 
additional duties to the Delta Watermaster as necessary for effective day-to-day 
enforcement of its decisions. 

6. Water Code section 1051 authorizes the Board to investigate streams, lakes, and other 
bodies of water. 

7. Government Code section 11415.50 states that an adjudicative proceeding is not 
required for informal fact-finding, an informal investigatory hearing, or a decision to 
initiate or not initiate an adjudicatory proceeding. 

8. Government Code section 11415.60 authorizes the Board to delegate the power to 
formulate and issue decisions by settlement. 

9. On October 5, 2010, the Board adopted Resolution No. 2010-0048 delegating authority 
to the Delta Watermaster. 

10. Resolution 2010-0048 provides that the delegation will be brought back before the 
Board within two years for reconsideration of its terms. 

11. It is appropriate to modify the resolution to delegate authority regarding temporary water 
right permits and statements of water diversion and use. 
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THEREFORE BE IT RESOLVED THAT: 

1. The Board delegates to the Delta Watermaster the following duties related to water 
diversion within the Delta and the monitoring and enforcement of Board orders and 
license and permit terms and conditions that apply to conditions in the Delta, as defined 
in Water Code section 12220: 

1.1 Require monitoring and reporting by holders of Board-issued water right permits or 
licenses. This authority may be re-delegated to the Deputy Director for Water 
Rights or other appropriate staff within the Division of Water Rights. 

1 .2 Issue approvals delegated to an officer or employee of the Board by the terms of 
water right permits or licenses. This authority may be re-delegated to the Deputy 
Director for Water Rights or other appropriate staff within the Division of Water 
Rights. 

1.3 Require monitoring and reporting by persons filing statements of water diversion 
and use pursuant to Water Code sections 5100-5107. This authority may be 
re-delegated to the Deputy Director for Water Rights or other appropriate staff 
within the Division of Water Rights. 

1.4 Act on petitions or requests to approve or renew temporary permits pursuant to 
Chapter 6.5 (commencing with section 1425) or temporary urgency changes 
pursuant to chapter 6.6 (commencing with section 1435) of Part 2 of Division 2 of 
the Water Code. If no objections to an application for a temporary permit or a 
petition for a temporary urgency change are received, this authority may be 
re-delegated to the Deputy Director for Water Rights or appropriate staff within the 
Division of Water Rights. This delegation includes the authority to: 

1.4.1 Hold a hearing on any applications, or petition or request for renewal made 
pursuant to Chapter 6.5 or 6.6. 

1.4.2 Make the findings required by Chapter 6.5 or 6.6 as conditions precedent to 
the issuance or renewal of a temporary permit or temporary change order. 

1.4.3 Make any findings required by CEQA as conditions precedent to the 
issuance or renewal of a temporary change order. 

1.4 At the preadjudicative stage, conduct informal fact-finding or informal investigatory 
hearings regarding alleged unlawful diversions of water, violations of water right 
permits or licenses, violations involving statements of water diversion and use, or 
waste and unreasonable use. 

1.5 Issue notices of proposed cease and desist orders, and, when a hearing has not 
been timely requested, issue cease and desist orders in accordance with Water 
Code section 1831 et seq. 

1.6 Issue proposed administrative civil liability complaints, and, when a hearing has 
not been requested, issue an order imposing administrative civil liability in 
accordance with Water Code section 1055 et seq. 

2 
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1.7 Convene settlement conferences up until the time a formal adjudication has 
commenced by the noticing of a hearing. 

1.8 Formulate and issue decisions by settlement under Government Code section 
11415.60 in matters raised by investigations or complaints, or where notices of 
proposed cease and desist orders or administrative civil liability have been issued 
but a hearing has not been noticed. 

1.9 Request the Attorney General to institute appropriate proceedings in the superior 
court in accordance with Water Code section 1052 (unlawful diversions) or Water 
Code section 1845 (violation of cease and desist orders). 

2. Adjudicative orders and decisions issued by the Delta Watermaster, including but not 
limited to decisions by settlement, are subject to reconsideration by the Board pursuant 
to Water Code section 1122 et seq. 

3. The enumeration of delegated authorities in this resolution shall not be interpreted as 
revoking authorities already delegated, except as specified below. This resolution 
augments _Resolution No. 2012-0029, Delegation of Authority to State Water Resources 
Control Board Members Individually and to the Deputy Director for Water Rights, and 
supersedes it only to the extent of any inconsistency. Specifically, the delegation to the 
Deputy Director to issue notices of proposed cease and desist orders and administrative 
civil liability complaints is revoked as applied to diversions in the Delta and enforcement 
of Board orders and license and permit terms and conditions that apply to conditions in 
the Delta, except to the extent the Delta Watermaster expressly authorizes the Deputy 
Director for Water Rights or appropriate staff within the Division of Water Rights to 
proceed. 

4. This resolution supersedes Resolution 2010-0048. 

5. This resolution will be brought back before the Board within two years for reconsideration 
of its terms. 

CERTIFICATION 

The undersigned, Clerk to the Board, does hereby certify that the foregoing is a full, true, and 
correct copy of a resolution duly and regularly adopted at a meeting of the State Water 
Resources Control Board held on October 3, 2012. 

AYE: Chairman Charles R. Hoppin 
Vice Chair Frances Spivy-Weber 
Board Member Steven Moore 
Board Member Felicia Marcus 

NAY: None 

ABSENT: Board Member Tam M. Doduc 

ABSTAIN: None 
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· / Cieri< to the Board 
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APPEARANCES 

For the Central Delta Wate~ Agency: 

SPALETTA LA~i' PC 
By: JENNIFER SPALETTA 
Attorney at Law 
P.O. Box 2660 
Lodi, California 95421 

7 For the Byron-Bethany Irrigation District: 

8 SOMACH SII~!ONS & DUNN 
By: DANIEL KELLY 

9 L,AUREN D. BERl~ADETT 

Attorneys a·t Law 
10 500 Capitol Mall, Suite 1000 

Sacramento, California 95814 
11 

12 F'or ·the West Side Irrigation District, Banta-Carbona 
Irrigation District and Patterson Irrigation District: 

13 

14 

15 

16 

HERUM/CRP~B~REE/SUNTAG 
By: JEANNE M. ZOLEZZI 
P::.:ttorney at Lat-1 
57 57 Pacific Avenue8e, Sui-t:.e 222 
Stockton, California 95207 

17 For the Sa:n Joaquin ~~~ribut.aries Au·tb.ori:ty: 

18 O'LAUGHLIN & PARIS LLP 
By: TIM 0 1 LAUGHLIN 

19 Attorney at Law 
2617 K Street, Suite 100 

20 Sacrame\"tto, Cali:fornia 95816 

21 

22 

.23 

24 

25 

For the City and County of San Francisco: 

ELLISON, SClUfEIDER & HARRIS 
By : ROBERT E • DO~lLAli 

At·torney a·t Law 
2600 Capitt,'>l Avenue, Suite 400 
Sacramen·to, California 95816-5905 
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1 APPEARANCES CONTINUED 

2 

3 For the Division of Water Rights: 

4 

5 

6 

7 

SWRCB OFFICE OF ENFORCE~mNT 
By: CHRISTIAN CARRIGAN, Direc·tor 

ANDREW TAURIAINEN, Senior Staff Counsel 
Attorneys at Law 
1101 I Street, 16th Floor 
Sacramento, California 95814 

8 For ·the California Department of Wa.ter Resources: 

9 Department of Water Resources 
Office of the Chief Counsel 

10 By: TRIPP (JAMES) MIZELL 
A-t:torney at Law 

11 1416 liinth St.r•~et, Roont 1104 
Sacramen·i:o, California 95814 

12 

13 For the State Water Contractors: 

14 STATE WATER CONTRACTORS 
By: STEFru~IE MORRIS 

15 1U:.torney at Law 
1121 L Street, Suite 1050 

16 Sacramento, California 95814 

17 

18 

19 

20 

22 

23 

24 

25 

For the South Delta Water Agency: 

HARRISt PERISHO & RUIZ 
By: S. DEAN RUIZ 
At·torney at Law 
3439 Brooksi.de Road, Suite 210 
Stockton, California 95129 

I Videography Company: 

I
I SACRAMENTO LEGAL VIDEO COMPANY 

Videographer: CANDACE KNIGHT 
I 3500 lfatt Avenue, Sui·C.e 400 
I Sacramento, California 95826 
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KATHRYN DAVIS & ASSOCIATES 916.567¢4211 132 



DEP0Sl'11!.0N Of' JOHN 0' BAGAN, VOLUl-iE II 

,-------- ·---·- ·----- --· ·--------------~----~- - ------------ -----=·""""1 
1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

APPEARANCES CONTiNUED 

RICK GILMORE 
BYRON-BETHANY IRRIGATION DIS1.rRICT 

i\JICHOLAS BONSIGNORE, P.E. 
l'lAGNER & BONSIGNORE 

TULLY & YOUI_\!G 
GREG YOUNG, P.E. 

I N D E X 0 F E X A M I N A T I 0 N 

Page 

11 Exc;lmination by Mr. O'La.ughlin ................ ~ .. ••••• 137 

12 Continued Examination by Ms. Spaletta ... • . . .....•. e 181 

13 Examinat.ion by Mr. Kelly ••.•••• o ••••••••••••••• ~ .. • • 223 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

--ooo--

I N D E X 0 F E X H I B I T S 

Deposition Exhibit No. 

75 

76 

Sta·te w·ater Resources Control Boa:t;·d 
Prosecution Team's Objections to 
Deposition of John O'Hagan, 5 pages .•. . . . 

Email chain dated January 21; John O'Hagan, 
Barbara Evoy, Kathy Mrowka, Jeffrey Ycazell 

Page 

182 

o·ne page . 0 •••••••• 0 •• ') ........... !S • a • • • • • • 18 2 

7'1 Email dated June 10, 20.15 from Jeffrey 
Yeazel! to Ka·thy Mrowka; 1 page ..•...••• c 184 

I 
I 

KATHRYN DAVIS & ASSOCIATES 916.567.42.11 133 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

DEPOSITION OF JOHN O'HAGAN : VOLUME II 

Deposition Exhibit No. ?age 

78 

79 

80 

81 

82 

83 

84 

85 

86 

87 

Email chain da·ted April 21, 2015; Brian 
Coats, Kathy Mrowlta r Barbara Evoy, J'ohn 
O'Hagan~ 1 page •••••••••.••••••• o•••••••• 

California Central Valley Unimpaired Flow 
Data, Fourth Edition Draft, by Bay-Delta 
Office dated May 2007; 52 pages •• ~~······ 

Color liap enti·tled "Locations of Wa'i.:.er 
Rights Used in Demand. Analysis, Sa.n 
Soaquin River Wa·tez·shed" ~ 1 pageD • g •••••• 

SWRCB Repor·t er&titled, "Drough·t 77, Dry 
Year Program, " da·t.ed January 197 8 · 

189 

189 

193 

38 pages .. o "" • • • • • • • • • • • • • • • • • • • • • • • • • • • • • 202 

SliTRCB Appendix to Repo:r:t en·t.it.led 1 "Drough·t 
77, Dry Year· Program," 198 pag·es .. c • • • • • • 203 

Email from Craig Wilson to John 0' I'!agan 
dated and email from Laura Cummings to Barbara 
Evoy dated July 21, 2015 attaching July 21, 
2014 letter from Ms. Zolezzi; 9 pages.... 214 

Ernail from Jeanne Zolezzi to Barbara Evoy 
dated September 26, 2014; Email from 
Barbara Evoy to Jeanne Zolez z i da·t.ed 
October 8, 2014; l page.o•••••••••••••••· 217 

Color graph "2015 Combined Sacrament-:o San 
Joaquin River Basin Seni.or Supply Demand. 224 

Water Sur.>ervisors Repo:r·t for Year 1931, 
Depart.:m.ent of Public Works; three pages~ .. 226 

llx17 docume11t en·titled" Variation of 
Salinity, Sacramento-San Joaquiu Del·ta, 
it.iay ·to Dc~cember 1931; l page • ., • o • o o •••• ., 231 

--ooo--

KATHRYN DAVIS & ASSOCIATES 916.567~4211 134 



DEPOSITION OF JOHN O'HAGAN, VOLUME II 

1 r·-the- m:-lecu~~s 0-~--~he stored water th~~---~ay ~ave--·--·· ·· · ···· -~ 

2 I reached them. !,·· 

I 3 1 Q Mr. o•Hagan, in the work that you did, did you 

4 I make any recommendations on enforcement this year? 

5 I MR. CARRIGAN: Overbroad. 
I 

6 I THE WITNESS: I signed -- on behalf of the 

7 I Division of Water Rights, I'm delegated to sign 

B I enforc~nt actions. 

9 Q BY MRo KELLY~ Do you know what that delegation 

10 is under? You said you signed the enforcement actions 

11 under delegation from whom? 

12 fL.-~-~---- I Jl~L-rg_g~1~.~~-:E~..QJ11 . th~ .. Jlru>.Yty ... J!i.b"eQ_1.9~ 

13 ,~IlfL.JJitd§T:_~W:,QJ;.er __ £;odg ___ J.Q.&:_..t::.M. __ ~..Q1Ri n..bc;Lt_r at. J,:\l.~::..--<~iY.i1~ 

14 L..i£t.lti l.i t ,i_Ea..~_g.JJ.Q ___ ce S!.§._e_--_§.JJ.d J) .. st§.iJ?...L~16:.<te._+ s ..£. _ _ t.M t_i..§. 

15 p.uthpr ized bv wate._r _ code . t;.9 th~ Executive .Director. 

18 .t.o . me~ 

1 9 

20 

21 

Q 

A 

Q 

Do you know where ·that redelegation appears? 

On our redelegation documents ~ 

When you say .. redelegation documents, .. wha·t do 

22 you mean? 

23 A The Board has redelegation documents. 

24 Q Are those - - you said the Board. Did the Board 

25 adopt a resolution or approv-e some type of redelegation 

i ................................................... -.-·-·--··--·--··---------- ----···---------····---·- ·-·------·----·-·-·-·-·-·-···-·---·-·----·------·----·---·-······-···--·-·--····· 
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that I could find in the Board's records? 

A We can supply you with a copy of the 

delegation document and of the redelegation 

4 document. Whether it is a Board order or an 

5 Executive Director because the water code gives 

6 him the authority, the Executive Director the 

7 authority. He is doing the redelegation or he is 

8 doing the delegation. And then it is being 

9 redelegated again. 

10 Q Okay. So did you make -- other than s~gning the 

11 draft enforcement documents, did you make any decisions 

12 related to enforcement? 

13 

14 

MR. CARRIGAN: Overbroad. Vague. 

THE WITNESS: I make the decisions whether to 

15 issue it or not. 

16 Q BY MR. KELLY: And so in making those decisions, 

17 was it your view that people were diverting illegally if 

18 there was insufficient water available or were they 

19 diverting illegally if they diverted after having 

20 received the notice from the Board? 

21 MR. CARRIGAN: Incomplete hypothetical. Calls 

22 for a legal conclusion. 

23 THE WITNESS: The enforcement actions are based 

24 on unauthorized diversions. 

25 Q BY MR. KELLY: And what makes the diversion 
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1 REPORTER'S CERTIFICATE 

2 State of California 
ss. 

3 County of Sacramento 

4 I certify that the witness in the foregoing 

5 depo s ition 1 

6 JOHN O'HAGAN, 

7 wa s by me duly sworn to testify in the within-entitled 

8 causei that said deposition was taken at the time and 

9 place therein named; that the testimony of said witness 

10 was reported by me, a duly Certified Shorthand Reporter 

11 Of the State of California authorized to administer 

12 oaths and affirmations, and said testimony was 

13 thereafter transcribed into typewriting. 

14 I further certify that I am not of counsel or 

15 attorney for either or any of the parties to said 

16 i deposition, nor in any way interested in the outcome of 

17 the cause named in said deposition. 

18 IN WITNESS WHEREOF, I have hereunto set my hand 

19 

20 

21 

22 

23 

24 

25 

this 24th day of ~ovember 2015. 
'" l / / ~-

L. I l,.. __, -------.:4.--__ __..,!__.::.. ____ ~ _ _....., _________ _ 

KATHRYN DAVIS 
Certified Shorthand Reporter 
Certificate No. 3808 

·----····-·· ····----~---~- ·-·------......1 
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1 DISPOSITION OF ORIGINAL TRANSCRIPT 

3 

4 Date 

Check one 

7 Signature waived . 

8 

9 I cert i fy that the witness was given the 

10 statutory allowable time within which to read and sign 

11 the deposition, and the witness failed to appear for 

12 such reading and signing. 

13 

14 I certify that the witness has read and 

15 signed the deposition and has made any changes indicated 

16 therein. 

17 

I 
18 1 

I 
191 

i 
I 20! 

By _______ ·-----·-----·--------------------
21 KATHRYN DAVIS & ASSOCIATES 

22 

23 
-- 000 --

24 

25 

-··· -~----~ ----· -- -----· ----·~·~- ·---
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KATHRYN DAVIS & ASSOCIATES 
Certified Shorthand Reporters 

5 55 University Avenue, Suite 160 
Sacramento, California 95825 

(916} 567 - 4211 

November 24, 2015 

State Water Resources Control Board 
Office of Enforcement 
Attn: CHRISTIAN CARRIGAN 
1001 I Street, 16th Floor 
Sacramento, California 95814 

Re: West Side Irrigation District Cease and Desist 
Order & Byron-Bethany Irrigation District Civil Hearing 

Date Taken: November 20, 2015 

Dear Mr. John O'Hagan: 

Your deposition transcript is now available for review 
12 And signature, and will be available for the next 30 

days. This review is optional. An appointment is 
13 required to review your transcript. Please bring this 

letter with you. 
14 

You may wish to di s cuss with your attorney whe ther 
15 he/she requires that it be read, corrected, and signed, 

before it is filed with the Court . 
16 

If you are represented by an attorney, you may read hi s 
17 or her copy of the transcript. If you read your 

attorney's copy of the transcript, please send us a 
18 photocopy of the Signature Line and Deponent's Change 

Sheet. 
19 

If you choose not to ~ead your deposition, please sign 
20 here and return this letter to our office. 

21 

I 
22 

23 

24 

Signature 
r I 

, I 1 Slnpere, y, 
r;; 
i -

KATHRYN DAVIS, CSR No. 3 808 

Dat e 

cc : Ms . Spal e tta; Mr. Kelly; Ms. Zolezzi; Ms. Leeper; 
25 Mr. Ruiz; Mr. O'Laughlin; Mr. Tauriainen; Ms. McGinnis; 

Ms . Morris; Mr. Knapp; Mr. Donlon 

KATHRYN DAVIS & ASSOCIATES 916.567.4211 2 71 



EXHIBIT B 



Tuesday, December 8, 2015 at 3:00:08 PM Pacific Standard Time 

Subject: Fwd: BBID ACLC Hearing WSID Draft CDO Hearing- Delegations of Authority 

Date: Friday, November 20, 2015 at 1:03:05 PM Pacific Standard Time 

From: Dan kelly 

To: Louinda Lacey, Michael Vergara, Lauren D. Bernadett 

Daniel Kelly 
Somach,Simmons & Dunn 
500 Capitol Mal.l, Suite 1000 
Sacramento, CA 95814 
Office 916.446.7979 
dkelly_@somachlaw.com 
htt~LLwww.so mach iaw. com 

Begin forwarded message: 

From: "Tauriainen, Andrew@Waterboards" <Andrew.Tauriainen@waterboards.ca.gov> 

Date: November 20, 2015 at 12:18:36 PM PST 
To: "Dan Kelly (dkelly_@somachlaw.com)" <dkelly_@somachlaw.com>, Jeanne Zolezzi 

<jzolezzi@herumcrcbtree.com>, "kharrigfeld_,@herumcrabtree.com" 
<kharrigfeld@herumcrabtree.com>, Janelle Krattiger <jkrattlggr@herumcrabtree.corn>, "Jonathan 

Knapp (jonathan.knag,Q.@sfgov.org)" <jonathan.knag,P-.@sfgov.org>, Rob Donlan <red@eslawfirm.com>, 

'
11Jennifer Spaletta' (jennifer@sgalettalaw.com)" <jennifer@srJalettalaw.com>, "ngmplcs@rJacbell.net" 

<.o.gmglcs@gacbell.net>, "McGinnis, Robin C.@DWR" <Robin.McGinnis@water.ca.gov>, " 11 Dante 

Nomellini, Jr. 11 (dantejr.@gacbell.net)" <dantejr.@Qacbell.net>, "rjmorat@gmail.corn" 

<rjmorat@gmail.com>, Valerie Kincaid <vkincaid@olaughlingaris.conp, "Linda Wood 

(lwood@olaughlinQaris.com)" <lwood@olaughlingaris.com>, "Herrick, John @aol.com" 
<jherrlaw@aol.com>, "Dean Ruiz (dean@b.grlaw.net)" <dean@hP-rlaw.net>, "Stefanie Morris 

(smorris@swc.org)" <smorris@swc.org>, "O'Hanlon, Daniel" <dohanlon@kmtg.com>, "Akroyd, 
Rebecca@KMTG" <rakrov.d@kmtg.com>, "Philip Williams (gwilliams@westlandswater.org)" 

<gwilliams@westlandswater.org>, "Unit, Wr_Hearing@Waterboards" 
<\Nr_Hearing.Unit@waterboards.ca.gov> 
Cc: "Carrigan, Cris@Waterboards" <Cris.Carriggn@waterboards.ca.gov>, "O'Hagan, 

John@Waterboards" <John.Q'Haggn_@waterboards.ca.gQY> 
Subject: BBID ACLC Hearing WSID Draft COO Hearing- Delegations of Authority 

Attached please find the delegations of authority inquired about by BBID's counsel this morning. 

· Andrew Tauriainen, Attorney Ill 

State Water Resources Control Board 

Office of Enforcement 

10011 Street, 16th Floor 

Sacramento, CA 95814 

tel: (916) 341-5445 

fax: (916)341-5896 

atau ria inen_@waterboards.ca.gov 

***CONFIDENTIALITY NOTICE: This communication with its contents may contain confidential 

and/or legally privileged information. It is solely for the use of the intended recipient(s). 
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Unauthorized interception, review, use or disclosure is prohibited and may violate applicable 
laws including the Electronic Communications Privacy Act. If you are not the intended recipient, 
please contact the sender and destroy all copies of the communication. 
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PROOF OF SERVICE 
I am employed in the County of Sacramento; my business address is 500 Capitol 

Mall, Suite 1000, Sacramento, California; I am over the age of 18 years and not a party 
to the foregoing action. 

On January 25, 2016, I served the following document(s): 

DECLARATION OF LAUREN D. BERNADETT IN SUPPORT OF MOTION TO 
DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR 

LACK OF DELEGATION AUTHORITY 

_X_(via electronic mail) by causing to be delivered a true copy thereof to the person(s) 
and at the email addresses set forth below: 

SEE ATTACHED SERVICE LIST 

I declare under penalty of perjury that the foregoing is true and correct. Executed 
on January 25, 2016 at Sacramento, California. 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY COMPLAINT IN 
ENF01951 FOR LACK OF DELEGATION AUTHORITY 4 
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VIA ELECTRONIC MAIL 

South Delta Water Agency 
John Herrick 
Law Offices of John Herrick 
4255 Pacific Avenue, Suite 2 
Stockton, CA 95207 
Email: Jherrlawt(Uaol.com 

VIA ELECTRONIC MAIL 

State Water Contractors 
Stefani Morris 
1121 L Street, Suite 1050 
Sacramento, CA 95814 
srr1orris@swc.org 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY COMPLAINT IN 
ENF01951 FOR LACK OF DELEGATION AUTHORITY 6 
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SERVICE LIST 
WEST SIDE IRRIGATION DISTRICT 

CEASE AND DESIST ORDER HEARING 

Division of Water Rights 
Prosecution Team 
Andrew Tauriainen, Attorney Ill 
SWRCB Office of Enforcement 
1001 I Street, 16th Floor 
Sacramento, CA 95814 
andrew.tauriainen@\Naterboards.ca.gov 

State Water Contractors 
Stefani Morris 
1121 L Street, Suite 1050 
Sacramento, CA 95814 
smorris@svvc.org 

South Delta Water Agency 
John Herrick 
Law Offices of John Herrick 
4255 Pacific Avenue, Suite 2 
Stockton, CA 95207 
Email: Jherrlaw@aol.com 

City and County of San Francisco 
Jonathan Knapp 
Office of the City Attorney 
1390 Market Street, Suite 418 
San Francisco, CA 941 02 
jonathan.l<:napp@s'fgov.orq 

The West Side Irrigation District 
Jeanne M. Zolezzi 
Karna Harringfeld 
Janelle Krattiger 
Herum\Crabtree\Suntag 
5757 Pacific Avenue, Suite 222 
Stockton, CA 95207 
jzolezzi@herun1crabtree.corn 
l<harringfeld@herurncrabtree.corn 
jkrattiaer@herurncrabtree.corn 

Westlands Water District 
Daniel O'Hanlon 
Rebecca Akroyd 
Kronick Moskovitz Tiedemann & Girad 
400 Capitol Mall, 27th Floor 
Sacramento, CA 95814 
dohanion@krntg. com 
rakroyd @krntg. com 

Phil-lip Williams of Westlands Water 
District 
pwilliams@vvest!andsvvater.orq 

Central Delta Water Agency 
Jennifer Spaletta Law PC 
P.O. Box 2660 
Lodi, CA 95241 
jennifer@spalettalavl!.com 

Dante Nomellini and Dante Nomellini, 
Jr. 
NOMELLINI, GRILLI & MCDANIEL 
ngn1plcs(C[{pacbell. net 
dantejr@pacbell. net 

San Joaquin Tributaries Authority 
Valerie C. Kincaid 
O'Laughlin & Paris LLP 
2617 K Street, Suite 100 
Sacramento, CA 95816 
vkinpaid@olaug hlinparis.corn 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY COMPLAINT IN 7 I 
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Byron-Bethany lrrigaton District 
Daniel Kelly 
Somach Simmons & Dunn 
500 Capitol Mall, Suite 1000 
Sacramento, CA 95814 
dkellv@sornachlaw .com 

California Department of Water 
Resources 
Robin McGinnis, Attorney 
P.O. Boc 942836 
Sacramento, CA 94236-0001 
robin. meg inn is@water;ca. gov 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY COMPLAINT IN 
ENF01951 FOR LACK OF DELEGATION AUTHORITY 8 
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SOMACH SIMMONS & DUNN 
A Professional Corporation 
DANIEL KELLY, ESQ. (SBN '215051) 
MICHAEL E. VERGARA, ESQ. (SBN 137689) 
LAUREN D. BERNADETT, ESQ. (SBN 295251) 
500 Capitol Mall, Suite 1 000 
Sacramento, California 95814-2403 
Telephone: (916) 446-7979 
Facsimile: (916) 446-8199 

Attorneys for Petitioner/Plaintiff BYRON­
BETHANY IRRIGATION DISTRICT 

BEFORE THE 

CALIFORNIA STATE WATER RESOURCES CONTROL BOARD 

ENFORCEMENT ACTION ENF01949 
DRAFT CEASE AND DESIST ORDER 
REGARDING UNAUTHORIZED 
DIVERSIONS OR THREATENED 
UNAUTHORIZED DIVERSIONS OF WATER 
FROM OLD RIVER IN SAN JOAQUIN 
COUNTY 

In the Matter of ENFORCEMENT ACTION 
ENF01951 -ADMINISTRATIVE CIVIL 
LIABILITY COMPLAINT REGARDING 
UNAUTHORIZED DIVERSION OF WATER 
FROM THE INTAKE CHANNEL TO THE 
BANKS PUMPING PLANT (FORMERLY 
ITALIAN SLOUGH) IN CONTRA COSTA 
COUNTY 

I, Lauren D. Bernadett, declare: 

I SWRCB Enforcement Action 
ENF01951 and ENF01949 

DECLARATION OF LAUREN D. 
BERNADETT IN SUPPORT OF 
BYRON-BETHANY IRRIGATION 
NOTICE OF POSITION 
REGARDING THE STATE WATER 
RESOURCES CONTROL BOARD 
AUTHORITY TO ISSUE 
CURTAILMENTS 

1. I am an attorney at law licensed to practice before the courts of the State of 

California. I am an associate with Somach Simmons & Dunn. The following matters are 

within my personal knowledge and, if called as a witness, I can competently testify 

thereto. 

2. Attached hereto as BBID ·Exhibit 228 is a true and correct copy of "Proving 

Illegal Water Grabs Tough in California's Drought," CBS Sacramento, dated July 22, 

2015. 

3. Attached hereto as BBID Exhibit 277 is a true and correct copy of the State 

DECLARATION OF LAUREN D. BERNADETT IN SUPPORT OF BYRON-BETHANY IRRIGATION'S 
NOTICE OF POSITION RE THE SWRCB AUTHORITY TO ISSUE CURTAILMENT 1 
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Water Resources Control Board's Administrative Civil Liability Complaint in the Matter of 

Unauthorized Diversion by Byron-Bethany Irrigation District (including cover letter from 

John O'Hagan, Assistant Deputy Director of the Division of Water Rights, to Rick 

Gilmore and Daniel Kelly regarding Enforcement Action ENF01951 ), dated July 20, 

2015. 

4. Attached hereto as BBID Exhibit 279 is a true and correct copy of the State 

Water Resources Control Board's Partial Rescission of April, May and June 2015 

Curtailment Notices and Clarification of State Water Board Position Re: Notices of 

Unavailability of Water for Those Diverting Water in the Sacramento River Watershed, 

San Joaquin River Watershed and Delta, and Scott River, dated July 15, 2015. 

5. Attached hereto as BBID Exhibit 323 is a true and correct copy of the 

Transcript of a portion of the State Water Resources Control Board's Board 

Meeting/Hearing, Video File 11, on May 20, 2015. 

6. Attached hereto as BBID Exhibit 324 is a true and correct copy of the 

Transcript of a portion of the State Water Resources Control Board's Board 

Meeting/Hearing, Video File 12, on May 20, 2015. 

7. Attached hereto as Exhibit A is a true and correct copy of the State Water 

Resources Control Board's Opposition to Petitioners' Motion for Stay of Administrative 

Enforcement Actions Pending Ruling on Petition for Writ of Mandate, Prohibiti'on, or 

Other Appropriate Relief, Byron-Bethany Irrigation District and the West Side Irrigation 

District v. Superior Court of the State of California for the County of Santa Clara, Case 

No. H042878, Court of Appeal of the State of California Sixth Appellate District, dated 

January 12, 2016. 

8. Attached hereto as Exhibit B is a true and correct copy of the Letter from 

Tam M. Doduc, Hearing Officer, regarding the State Water Resources Control Board's 

Ruling on Motion for Protective Order and Other Procedural Issues in the Matter of the 

Administrative Civil Liability Complaint Issued Against Byron-Bethany Irrigation District, 

dated October 30, 2015. 

DECLARATION OF LAUREN D. BERNADETT IN SUPPORT OF BYRON-BETHANY IRRIGATION'S 
NOTICE OF POSITION RE THE SWRCB AUTHORITY TO ISSUE CURTAILMENT 2 
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9. Attached hereto as Exhibit C is a true and correct copy of an email from 

Michael Buckman to Daniel Kelly et al., regarding "Clarifications-Byron Bethany Irrigation 

District and West Side Irrigation District Hearings," dated January 14, 2016. 

I declare under penalty of perjury under the laws of the State of California that the 

facts recited above are true and correct. Executed this 25th day of January 2016 at 

Sacramento, California. 

------7 rX~ ~· ··· . . .-'"' \ . .r· -:-~ ~_;;;:;---·-·· r· _, 

· Lauren D. 'Bernadett 

DECLARATION OF LAUREN D. BERNADETT IN SUPPORT OF BYRON-BETHANY IRRIGATION'S 
NOTICE OF POSITION RE THE SWRCB AUTHORITY TO ISSUE CURTAILMENT 3 
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Proving IUe .. al V~ater Grabs 'Tough In California's Drought 
Jw;; 22. ZJ ' 5 2:51 PM 

SACRAMENTO, Calif. (AP) - Caltfomia's vast network of reservotrs, 
canals and rivers is among the wctfd's tnost Gl'tgim:rered water systems. 
but it Is tough to prove when water' is illegally siphoned because of sparse 
metering, Infrequent reporting and a complex web of tans of thousands of 
water rights. 

BBID Exh. 228 



Now. warer regulators are proposing their first prosecution for 

unauthorized water diversions in the drought. They say unusually detailed 

records spare them the usual challenges involving such oase.s as they 

seek to show they are serious about enforcing widespread cutbacks. 

The Sta.te Water Resources Control Board's proposed $1.5 million fine o"' 

the Byron-Bethany Irrigation District, which serves 160farming families 

and a suburban community In the Central Valley, also allows it to .,. :.._,:_.., t.. its 

authority to say when water supplies are stressed, 

Prosecutors allege the district pumped 675 million gallons from a channel 

in June, even after regutatcr;S warned ft waa n1nning too low to provide 
water. 

UnHk~ other districts that take ~;vater with little oversight, Byron-Bethany's 
diversions ftom the Channel are closely monitored because It feeds Into 

the 444-mi!e CaUfomia Aqueduct, a , ·. :c"~· artery of the state's water 

delivery sys.tern bullt in the 1960s. 

"ln many ways, this is a: very straightforward case," said Andrew 

Tauriainan, lead . : ~" . .: r .. ·.·. ~ . ~.~ on the case. "It will be a good test case for 

the state water board to coriSider what I think are the .bigger~picture 
questions." 

Those questions include whether the state fa.irly calculates water supply~ 

Regulators monitor the state's waterways to determine if there's enough 

water to irrigate crops, serve homes and fuel industrial prod.uctlon. 

The forecasting takes into account rainfall. how much water ls ln snow 

and I$ seeping 1M soil, releases from reservoirs, and stream !evels. 
Numhers am readjusted daily with the slightest pwclpltatlon. 

still, the state is essentially guessJng how much water is available. 

Byron" Bethany attorney Daniel KeHy says the state's approach is too 

1 How Old Men nghten Skin 

--..:.;;a;. .... 
fr{~"'.;. ~i; .'j~ ,.;f.JI.\"t:ll !-. A ::-~ .. 
'.:-~~~~· . ;·.··-~lC' .\ ;,. ~'"" ~~ ~~t. 

<; t 1 ~: -~ !'~~~~r; ~ ~ ~ <·:·; 'E~_ it; . :. ·~-
,.\ .. ; ..\ ~;;;: t:- '•~ : :c~t .. A.i:; J.·. ; ;.;. 

Cltl SlmpUeify® Card 

r ·:. t.~~ .. :._-;-,. ·~ =- ~2,t t' '::"'·lt_~_ , , c.; .1.~ 
-~· n ~; ~, ~ .. -t\ ~,,, ,_ f._ . .. .. -~ t t•. 

I ----··---·--------------' 
MORE NEWS 

Sacramento Atnelst Files 
Su;t Against 'In God We 
Trust' On Money 
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Byron-Bethany attorney Daniet Kelly says the state's approach is too 

broad. focusing on entire- watersheds rather than smaller waterways. and 
relies on faulty data. The district asserts the state can't prove it illegaHy 
took water tf It :::an't even prove there wasn't enough for it. 

The district also ties in the Sacramtanto-San Joaquir River Delta, 

considered the heart of California's water ~ ._. . _ r. ... because it has been 
engineered over time to redirect wat-sr to Southam California clUes and 
other users. A long--running dispute has raged over what water naturally 
fk:.vs for farmers in the delta and what's released from reservoirs for 

cities. 

Evan if the question t:>f hmv much water is available is resotved, koeplng 
track of whafs llfi't -is another challenge. 

The water board has Ol'deroo conservation from cities. businesses and 
agriculture iadustry duting the, 'four-year dry spell. Under a century-old 
water rights system, water Is prioritized based on who has the earliest 
rights. 

Byron-Bethany is among those holding prized senior water rights- claims 
to waterways established before the advent of government regulation in 
1914. Cities, indlviauals and corporations with these rights don't ra:gularty 
i-eport consumption and don't have to 'meter water use. 

'The data is not great, • said Eric Gamer, a water attorney who is not 
involved in the case. "ffs not like you have an a.pp that te!ls you how fast 
every car on the freeway is going. There's nothing similar for water.~ 

Other Western states have remote sen~-ors and aerlal monitors tracking 
wa1er divt:Jrsi:ons. 

In CaJifcrnia, the water board conducts hundreds of inspections to check 
if pumps are operating or irrigation ditches are flowing from .-ivers. Some 
farmers will con~st the)l are taking water entitled to them under other 
rights. makfng ti'1atters mete complicated.lryvestigatlons from last year 
are still pending. 

r-----· --- ----·---·-·--.·~·---·--·--

._____ _ ___ j 
MOf'£Nlcr\YS 

injury Report Packers Ha~ 
Two Out To Go With long 
List Of Injured Players 

Sacramento Atheist Fiies 
Suit Against 'In God We 
Trust' O.n Money 
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But no inspectors or subpoenas ware nt:eded in the Byron·B&thany case. 

It :Only had one right to one state-monitored channel. Tho state measures 

wah~t dhfarsions from :that channel dally and posts them online- rather 

than rel}1ng on selfw~portlng staggered evfKY three years for ottulr senior 

\t\later rights holders. 

Tauriainen, ~he water prosecuror, says ldeaHy future generations will track 

where ptacious and dwindling water supplies are going h't re~:d~ttme, 

espeda.Uy if the historic drought beoomas the new no;mal. 

1'Every drought teaches different le$scns, and that's the Iasson this 

drought is going to teach," he s;ald. 

Copyright 2015 The As:soclated Pmss. 
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RECE·IVE[) 

JUL 2 2. 2015 

,. 

EoMu~D G. B11own Jn. 
COli ClitiOn. 

--·· .. ------. . .. _ .. ~. -·-·--------·- ·-·-· --B-vre·tl"·-8-etlw-Fl·y-----·-.. ~ .. - .. --.. ·--
state \!later Resources Control Board Irrigation District 

JUL 2'0 2015 

Byron-Bethany Irrigation District 
Attn: Rick Gilmore, General Manager 
7995 Bruns Road 
Byron, CA ·94514 

CERTIFIED MAIL NO. 7003 ·1680 0000 2965 9480 

Daniel Kelley CERTIFIED MAIL NO. 7003 1680 0000 2965 9473 
General Counsel, Byron:..Beihany Irrigation District 
Somach Simmons & Dunn 
500 Capital Mall, Suite 1 000 
Sacramento, CA 95814 

Dear Messrs. Gilmore and Kelley: 

ENFORCEMENT ACTION ENF01951 - ADM1NISTRATIVE CIVIL LIABILITY COMPLAINT 
REGARDING UNAUTHORIZED DIVERSION OF WATER FROM THE INTAKE CHANNEL TO 
THE BAN•<s PUMPiNG PLANT (FORMERLY ITALIAN SLOUGH) IN CONTRA COSTA 
COUNTY 

Enclosed is an Administrative Civil Liability (ACL) Complaint relating to your diversions from the 
intake channel to the Banks Pumping Plant (formerly Italian Slough) after June 12, 2015. This 
letter serves as notice to Byron-Bethany Irrigation District (BBID) that the State \f\/ater 
Resources Control Board (State Water Board), Division of Water Rights (Division), intends to 
impose the proposed Administrative Civil Liability. 

You have 20 days from teceipt of this notice to act or face additional enforcement 
without ·further notice. Therefore·, this matter requires your immediate attenti·on. 

VIOLATION DESCRIPTIOI\J 

BBID is alleged to have diverted a tr:tal of approximately two thousand sixty-seven (2,067) acre· 
feet over the course of thirteen days, from June 13 through June 25, 2015, during which water· 
was unavailable to serve BBJ D's wate'r right. The violation is further described in the enclosed 
ACL Complaint. 

ADMINISTR/~TfVE CIVIL LIABILITY 

California V\!ater Code, section 1052, prohibits the unauthorized diversion of water. Water Code 
section ·1 052 authorizes the State VVatsr Board to administratively impose civil liability for 
unauthorized diversions of water during periods of drought emergency in an amount not to 
exceed $1,000 per day of violation plus $2,500 per acre-foot diverted without authorization. 



Byron-Bethany Irrigation District - 2 - JUL 20 2015 

I am hereby issuing the enclosed ACL Complaint proposing that a liability of $1,553,250 be 
imposed for your diversion of water during periods when water supplies were insufficient to fulfill 
your claimed right. The ACL Complaints provides for a potentially reduced penalty upon 
showing that water pumped during the tim~ considered under this action was used for health 
and safety needs, or for critical power generation. If you fail to respond to the ACL 
Complaint in one of the manners below within 20 days ~f receiving this notice, then the 
State Water Board will issue an ACL Order and seek recovery of this proposed iiabilii)l' 
amount as authorized by California Water Code section 1055.4. 

If you disagree with the facts or allegations set fotih in the ACL Complaint. you may request a 
hearing before the State Water Board. Your request for a hearing must be in writing, 
signed by you or on your behalf, and mailed or hand·deUvered to ensure receipt by the 
State Water Board within 20 days from the date you receive this notice. You may mail 
your written hearing request to: State Water Resources Control Board, Division of Water 
Rights, Attn: Enforce-ment Section, P.O. ·so~< 2000, Sacramento, CA 95812-2000. 

You may hand~deliver your written hearing request to: State Water Resources Control Board, 
Division of Water Rights, Records Unit. 1001 I Street, 2nd Floor, Sacramento, CA 95814. 

If you request a hearing, a hearing will be scheduled before the State Water .Board or a · 
designated hearing officer. Prior to the hearing, you will· be required to submit any written 
testimony and other evidence you would Hke the State Water Board to consider. You will be 
notified of the hearing date and the submittal deadlines as soon as they are scheduled. 

If you fail to come into compliance or request a hearing within 20 days of the date you receive · 
this notice, the State Water Board will adopt the ACL. 
SUMMARY OF OPTIONS 

1. Submit a written request for hearing within 20 days of receiving the enclosed ACL 
Complaint: or 

2. Do nothing, and receive a final ACL Orqer. 

If you have any questions regarding the ACL Complaint, or if you have information that you want 
to provide in response to this compliant, or information that you belief the State Water Board 
staff should otherwise consider, please contact Kathy Mrowka, Manager, Enforcement Section 
at {916) 341-5363 or Kathy.Mrowka@waterboards.ca.gov; or Andrew Tauriainen. Attorney Ill, 
Office of Enforc,ement, at (916) 341-5445 or Andrew.Tauriainen@waterboards.ca.gov, or s.end 
the information directly to them via email. · 

Sincerely, 

~<CY~-
':Jcn{n O'Hagan, AssQnt Deputy Director 
Division of VVater Rights 

Enclosures: 1) Administrative Civil Liability Complaint 

BBID Exh. 277 



STATE OF CAUFORNIA 
CALIFORNI,A, ENVIRONMENTAL PROTECTION AGENCY 

STATE WATEH RESOURCES CONTROL BOfo.~10 

.DN~S!ON OF WATER RiGHT$ 

ADMINISTRATIVE CIVIL LIABILITY COMPLAIN'r 

·=-=~~,----=-·--------------~--------=-=------------~~~--·-·~)~----------
in !he M&tter of Unauihorized Diversion by 

BYRON-BETHANY IRRIGA l '!ON DISTRICT 

SOURCE: lntalte Channel to the Ban~"s Pumping Plant (formerly Italian Slough) 
COUNTY: Contra Costa 

1. Byron-Bethan~, · iniggi:ion· District (BBiD or District) is alleged to have diverted and used water in 
violation of Califorriia Water Code section 'i 052, subdivision (a), Vihich provides that the diverSion 
or uss of v,rater subject io Division 2 of the VVater Code oU1er than as authori:zed ih Divl$ion 2 is a 
trespass. 

2. VIJater'Coda s:ection 1052, subdivision (c), provides that any persC?n or entity tl)mmftting a 
trespass during fl period for which tha Gov9mor has issu£.1'.1 a pmcla.ma~ion of a siate of drought 
emergenc~! may be liable in an ~mount not to exceed the sum of one thousand doizars ($1,000) 
for :ae.ch day ihs trS:spass occurs plu~ two thousand five hundred dollars ($2,500} for s~ch scre­
'ioot of waaer divert-rxJ cr used in encess \r( that divsrter's rights. Water Code section 1052, 
subdivision (d)(2), pmvkles that civil liability may be irnposed admlnistrativeiy by th~ State.Wat,ar 
Resources C::>ntrol Board {State VVatei Board or Board) pursuant to \f\fater c.ode section 1 055. 

3. V•/ater Code ser.(ion 1055, subdivision (a), provides that ti1e Executive Director o'f the State Water 
Soard may is:sue a complaint to any person or entity on v;hom .~\dministra'Uve·.Civil Lfablllty(ACL) 
may be inlp0$00. On .June 5, 2012, the Executiva Direci;ol'de~egat~d this ~uthority to the Deputy 
Director for VV.ater Rights. Stc~te Y.!ater Board Resolu~ion 2012-;0029 authorizes the D~puly 
Director for ~JVatsr Rights ~o i$sue Em order i.mposing an ACL wheri a complaint has been issued 
and no hearing has bean raquastad wiihin 20 dBys of receipt of the complaint wfhe Deputy 
Director f~:11· V\fat:3r Rights har~ redslegated this 5lllthotiiy to the Assistant Deputy Director for VVater 
f~ig.h ~s pursuant to State W~ter ~oard Resolution 20'1:?.~~029: 

AU .. EGATiONS 

4. On June 30, 2010, BBID submitted an Initial S~tarnsnt of Vvater Diversion and Use (Statement}, 
which the State "Vater Board, Division of \!Vater Rights (Division) designated as Statement · 
021256 (S02i2S6). Under S0212&31 BSID ci1:1ims t:il pre~1s·14 appropriative wat~r right to. the 
in~ke Channel to the Banks Pumping Plant, foi'merly Italian Slough; In Contra Costa County. 
11le St~tem~nt ~!so indicates that BSID diveriad approximately .26,179 acre-feet (af) in 2009 for 
municipal and Industrial and agricultural usa \lfithin lts boundaries. · · 

5. On Jul)' i, 20·1 3, BBI Dsubn'litted Supplsmsn~l Statements for 5021265, for the years 2010, 
2011 and 2012. BBJD;s Supplemanial Statemer1t.~ G~Jch indicr:1tes that the District tlnst put w·ater 
to use ii1 19·i7, and that the purpose of use for the District's diversions is irr~gation of 12,500 
~cres. The 2010 Supplement Statement indicates that BBiD diverted 25,269 ar and applied 

... ., .. 
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B~~ron-Bethany Irrigation District 
Page 2 of7 

approximately 22,302 af to banefici~l U?3e. The 2011 Supplemental Statem~nt indicates that 
BEllO diverted 22,344 af and applied 19,779 aHo beneficial use. The 2012 Supplement~ll 
Statement indicateE that BB!D divert9d 32, 16"1 af and applied 28,345 af to beneficial use. 

6. BBID doe:s not hold or claim any other appropriative or riparian water righis on record witll the 
St~te \f\/ater Board, although S021256 indicaies that BBiD holds Contract No. 14··06ti200-'785-
LTR1 with the United States Bureau of Reclamation (Reclamation). In 20"14 and 2015, 
Reclamation's agricultural contractors in the Deita ware allocated ~.;ero percent of their contract 
quantity (~vailable at http://vvW\v,usbr.gov/ne\vsroom/newsreiease/detail.cfm?RecordfD=49115 
Ilast accessed Ju11e 30, 2015]). SBiD coni'lirt~ed in a public statemeilt dated June ·12, 201.5, thai it 
had received zero water supply from Re-clamation in both 2014 and 20·15 (available at 
http://bbid.orgbvp-contentlunloads/2015/06/BBID~Curi~ilment-Resoonse-FiNAL1.pdf [last 
accessed June 30, 201 5].) 

7. On .January'17, 2014, Governor Edmund G. ·Brmrm Jr. issued Proclamation ~o ... i?-17°2014, 
declaring a State of Emergency to exist in California due to severe drought conditions. · 

B. Also on Jam~af"J i 7, 2014, the St;.ate VVaier Bosrd issued a "NoUce of Surface VVc;;i:er Shortage 
and Potential Curtailment ofWster Right Diversions• (20··14 Shor'iage Notice). The 2014 Shortage 
Notice afer!s water right holders L1 critically drJ wat~rsheds that water ma;r become un~vailable to 
satisfy beneficial uses at junior pt·ioritfes. 

9. On Aprii 25, 2014, Governor Brown issued a Proclamai:ion of a Conilnued State of Emerge~cy 
due to drought coaditions, to strengthen the state's ability io manage 'Nater and h?.1bitai effectively 
in drought conditions. 

10. On May 27, 20i4, the State \/Vater Board issued a "Notice of Unavail~blliiy·of\'Vater and 
lmmscliate Curtailment for Those Diverting 'IVater in ~e Sacramento· and S~n Josquln River 
V\latarshed with a post-19'14 Appropriative Right" (20"14 Unavailability No~ica), which notifies all 
holders of post-'1914 appropriative water tights within the Sacramenio ·and San Joaquin River · 
vvatersheds or the 1~1i:t of availability of water to serve their pr.>st-'i914 'Water rights. wH:h soma 
minor exceptions for non-consumptive diversions. The 2014 Unavailability Notic\~ did not apply to 
pre-·1 e·t4 appropriative rights such as mat ciaimad by BBID. "'rna State Water Board notified t'1e 
most senior- right holders In sl.r2ges es we;ter bec:Flme available to S(H'Ve their rightz;, and by 
i\hlvember 19, 2014, had notified ~II right holdera of avaiiabiUty for all divei"Sions in the 
Sacrarnento and San Joaquin River watersheds. 

11. On Ja11uai-y 2~. 2015; rlle State \f~at£1' Board issued a "Notice of Suriac:e V'Vater Shortage and 
Potential for Curtailment of\Nater Right Diversions for 2015" (2015 Shortage Notice). The 2015 
Shortage Notice alerted wai:er right hcld~rs fn critically dry watersheds that water may become 
unavaileibl~ to satisfy beneficial uses at junior priorities. · · 

·12. On February 4~· 20'15, the State V\!aier Board issued Order VVR 2015~0002--DWR. requiring pre-
·! 914 and riparian water right claimants representing the top 90 percent of such clairnants by · 
volurne in the Sa;craillento and San Joaquin River t.vatersheds and the Delta to submit information 
ielating to their claimed water right, the monthly amounts of water diverted and tha basis of right 
claimed for diversions i1'1 2014, and rnonthl!l diversion infom1ation and Si1ticipated monthly 
diversion information for ~ac:h month ~tarting with Febmaryt 2015, to be submitted by t.1e 5fll of 
each succeeding 1Y1onth until the ~rought ends. 

13. BSID is subject to Order VVR 20·i5:·0002~DWF{, and in response submitted infomlation indicating 
that its predecessor, the Byron"·Bethany Irrigation Cornpar~y. n9Ci.Jrded nottce of an appropriation 

. oV water en or around May 18, 1914. Thus, BBID claitns that its pre-1014 v:mt<9r right has a 

BBID Exh. 277 



Byron-Bathany Irrigation District 
Page 3 of7 

prioriti daia of May 18, 1914.1 

14. BBID also submitted water diversion and use information for 201 <~'~j pro:fected monUllv diversions 
for 201"5, and actual monthly diversions through May, 2015. BBID re"ports that it div~rted 30,204 
a~ in2~14 and projected dive!"Sions of 25,452 af in 2015. BBID's reported actuai monthly 
drvers1on ~mounts for January through May, 20'!5, am generally sirnUar to reported diversions for 
t~e sr1rne month..s in prior years whera such intormation is available. BBIO's reported projected 
dwersrons are similar to tfl:e reported actual diversions for ttte same months in prior years v-Jhere 
such irifonnati~n is.availab!e. ·From August 1 to October 31, 201·~. BBID·reports it pumped 1,573 
af of Wr.£Jt$r under tiansfar that 1Nas approve~ by State Vt!ater Board Order dated August 27, 2014. 

i5. On April ~1. 2015, Governor Brown issued ExecutiVe Order 8"·29-15 (Executive Order) ro 
strengmen the state's abnity t-o manage water and habitat effectiv-a!y in drought conditions and 
called on all Cali'fomians to redouble theii efforts to conserve v1ater. The Executive Order finds 
that the continuous ssvere drought conditions pr~sent urgent ch~llenges across the stat9 
inciuding ·wafur·shO(iEges for mufaicipai \JI!S1er use and for ~gricultuml producfiOll, increased 
\~mdfire activity, degraded habitat for ilsh -and \l'lildJi'fe, threat of salt\4/EJter contamination, and 
additionallivater scarcity if drought condition~ continue. The ExecuUve Order ~onfirms that ihe 
orrJ.ar.;; and provisions in the Govemor~s previous drought proclamations and orders, the January 
17, 2014, Proclama-tion, Aprii 25, 2015, Proclamation, and E1~ecut1ve Ord~rc3 B-26-"14 and·B-28-
14, remairl in full 'ioroe and e·ff'Sct. On April 2, 2015, the Stete Water Board Issued another notice 
warning that noticet.:; of unavailability of water \ivere likely 1o be issued soon. 

·18. On April23, 20'15, the Smt® Wai:er Board issu(:!ld a "Notir.a of Unavailability oi'V\fater and 
Immediate Curmilment for Those Diverting \fl/ater in ~ha S~n Joaquin River VVaterstJed with a 
Post-1914 Appropriative Right" (l\pril23 Unavai!abiiity 1\lotic.e), which notifies all holders of post-
1914 appropristive W<iter rights wi-thin the S~n Joaquin River watershed o1 the lack of availability 
ofv~a~ar to serve their post·'l914 water rights, with Si)Wa minor exceptions for non~consumptive 
diversio11s. The State ili!&Jtsr Board issued. a similar no·iice for po-st-1914 ta~ppropriative wwiar 
rights within the Sacramento River water~had on i'~t1ay 1, 20'15 (May 1 Unavailabilitt Notic~). The 
April 23 and May 1 Unavailability Notices do nol: apply r.o pre~191·4 app.roprii!tive rights such as 
th~~t claimed by BBID. 

17. On .Juns-12, 20'i5, the Si'ate \Nattlf Board issued a "Notice of Unavailability of Water and Need 
for Immediate Curtallment for Those DfverUng \Mater in the Sacramento-San Joaquin Watersheds 
and Delta wiih a Pre-1914 Appropriative Claim Commencing During or After 1903~ (June ·12 · 
Unavailability Notice), which notifies all holders of pre-1914 appropriative vrdter lights •rlit.h a . 
priority ds~e of 1903 and !ater within Ute Sl3cramanto and San Joaquin Rivsr '!latersheds of the 
l~c!t of a.vaiJabilitt of water to seiVe their rights, with some minor e'<captions for nonaeonsumptiva 
uses. 

18. Drought munagem~'3i1t ;lf water rights Is necessar1 to ensure that w~ter io which senior water right 
holders are entitled is actually flVaiiable to them, which requires that some vvat~< remain in most 
streams 'i:o satisfy senior demands at the furthest dovvnstream point of diversion of these senior 
water rights. The Jl!ne i 2 Unavaiiablllty Notice refleccs the Stste V\latei Board's determirlai:lon 
iha~ the existing water availa.ble ~n the Sacrarneni:o-Sc:m Joaquin watersheds ~nd the Delt-'J Is 
insufficient to moot the darnands or diver!:ers with claims of pr--e-1914 appropriative $ights vJlih a 
priority date of 1903 and l~ter. Continued diversion 'Nhen there is no water available under the 
ptior!ty of the right constitutes unauthorized water diversion and use. Unauthorized diversion is 
subject to enforcememt (Wat. Cede§ '!052.) 

1 The term "pre-·1914" appr(.)prlstive \r~aier 1ighi: means those appropriative rights commenced prior to 
O>; cember 19, 1914, the effective date of the vva~er Commission Act. Theri':fore, it is.possible to have a 
upre-19"i4" appropriative water right with a priority date in 1914. 
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19. The State \Nater· Board determines the availability of water for water rights of varying priorities in 
any watershed by c.xm;parlng tile current and projected available \Vater supnly with the total water 
right diversion demand. ' 

20. To determine water evailabinty, the Board relies upon the full n~tural flows ohvatersheds 
calculated by the Dt:pilrtment of VIJa~er Resources (DV\IR) for c~rtain v~tS!er.sheds in its Bulletin 
120 ~nd in subsequent monthl~~ updates.- "Fun natural flOlN/' or "unimpaired n.mtYff/' represents 
the natural w~ter production of a river basin, unaltered b)' upstream diversions, s~o:'E!ge, storage 
releases, or by e:t~JOrt or import: of water to or from other watersheds. The fuU natur&l flow 
amount is different than the measured stream flows at the given measurement points because 
the measured i1ows rnay be higher or lower due to upstream operations. Forecastr~d tlow data is 
uncertain, sc' DWR provides ~he data in the fom1 of "levels of exceedanca" or simply 
"exeeedance" to show tile statistical probability that the forecasted supply will occur. The 
exceedtmce is simply the percent o'f the time that the actual flow is ·expected to 6j{C6ed the 
projected flovJ. The 90 percent exceadance-hydrology.assum~as inflo~~:~Jra~.n r~irtfall and 
snmvmelt st levels that are Intel)? to be met or e!cceeded by ectual flO\I'VS ~NUh a 90 percent · 
probability, or in other words. mere is a ~:en percent or Jess cham~e of actual oondiUons tuming out 
to be this dnj or drier. In Apiil t;;\nd early May, the State V\l'ater Board uses me 90% ancl99% · 
exceedance amounts for its analyses due to low flow condi~kms. DVVR's cl.ail~• mduml flow 
calculations are also used in the analysis. 

2"1 . To determine water demand, the State VVater Bosrd relies on information supplied by water righ·i 
holders on ?!.lll'lntial or tlii!mnial reports of wat'3r'diversion fU'ld u.s'a requlr:EJd to be true and accurate 
to the best of the knowledge of the diverters. The Board also iru;;m)Jormes 20'14 diversion daw 
submitttild pursuant to Order \fvR 20·15~0002. .c-.11 reported month~y water diversion dat~ is 
compiled by vvatershed, type of right and p1iority dates. The Soard performs qualiti1 control 
chG~cks alnd remolr<3s obvious errors, excess reporting, _rernoves demand for direct diversion for 
power. and maltas additional changes based on st,sl{eholders' input 1"he c.orreeted demand data 
inc!udms the 20'i4 reported data l'or 90% of the watershed dernand plus, for the remaining 
diverttsi'S, an averaged diversion amount for 20'i 0 through 2013. These monthly divarsion 
demands are grouped into wat.ar (fght typc"!s {riparian, pre-1914 and po~t-1914 rights). 

22. The State VVatar Board consistently adjusts the water availability and demand analy-.;;es ba&\~d on 
nevl information obtained from sreltsholders, or adjustments to projected flows al'om the DVVR. 
State \Nater Board staff revievi/S this information and provides revisions to its data 2et and graphs 
that are all shown on 'ihe \i\fatershed Analysis v.rebsite 
(hitJ):J/~;yv.Iw.waterboards.ca.gov/waterrightslvt~a~er .issues/orograms/drcught/an@.lysisD. 

23. The Stata V'Vaf.er Board's Vl!atershed Anal}tsis v~bsite provides updated graphical sumrnations 
and spreadsheets containing supporting analysio of the availability snd demand anai}JS.es. The 
graphical summations show priorities vtith monthly demands for the 'iota! riparian demand at 
botJ:om, the pre-'l914 demands added to riparian and depicted abcJvE~ the riparian dem'8nd. The 
monthly amounts ars averaged into cubic 'feet per second fer graphical purposes. See, for 
e:campia, the comb!ned Sat~ramento/San Joaquin River Ba~;in S}Jnior Supply/D;r;mand Analysis 
(h~p://vifVItV. waterboards.c~&jov/watenights/v:ate r issueslprogrErns/drpughtlamalysisldocs/sscsig 
ornbins11. pdf). Th~ Curtailment Analysis website also prov~des graphi~-;1 summations of the San 
Joaquin River Basin Senior SupplyiOemand A11~Jysis with Proportional Deite Dema::nd · 
(htto:/fv.NliM.v.re~t:erboards.ca.ggvlwsterrights/watar issues/oroorams/clrought/r.n?.h!~J!ildo£§f.iiprora 
.tg!!A,Q.f) and the Sacrameni.'O River Basin Senior Supply/Demand And:lysis with Proportional Delta 
Demarld 
(http:/N.JVi!W. '.:tf!terboard~.:~.~.Q.QYf~c•htslwater jssues/progrsrns/dr.ought!anafvsis/docs/~acpro 
rated.!)dt). · 

24. This analysis shows that by June 12. 20'1 5, available supply was insufficient io meet tl1a demands 
of appropriative rights with priority·dates of 1903 and la.ter throughout the Sacramento and San 
Joaquin River watc:!lrshc;ds and ·the Daita. 
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26. 

The June ·12 Unav~ilabiliiy Notice applies to S021256 because BBID claims a priority date of May 
18, 19'14. BBID received Em electronic cop)' ofthe June 12 Unavailabnity i'lotice on June 12, 
20"15. via the Board's "Drought Updates .. Lyris email list system; because Ric!~ Gilmore BBID's 
Genertt.~J M~nager Is a subscriber to that system (via email address r. gilmore@bbid.oro). 
Moreover, BBID issued a public statement on June ·12. 20'15, in response to the June 12 . 
Unavailability Notic-e (available at hi:tp://_Qbid. orn/vv>p-cordent/up!Qads/2Q15/Q.6/B..eJP-:-Cu(J:ailment­
ResQonse-!=!NAU.odf [last access~d Juna 25, 2015].) SBID received a paper C!.JPY ofthe Ju11e 
12 UnavaiiCAbility Notice no later than June 15, 2015. 

BBID's diversions are recorded by DVtlR and posted to the California Data Exchange Canter 
(CDEG) (!)!1Q:I/cdec.'N~der.ca.gov/c9J:ILrQIJ&ftl.Y~rY.Daii\OBB! also availab!s at 
bJJF.J;.!!:lt~!)V.water.ca.g_ovi$~YQ/oparationscontroVdocs/deltafO~It~;!jv.Qrologv.r>df ). COEC reports 
tha;t BBlD has diverted wat-er each dey since ths June <12 lfnavai!sbility Notice: · 

27. The d~iJy diversion rates ihrougn tJuna 24 are comparable to the District's av~,.rage daily diversion 
rates reported for June 20·14 (4,842-~f/30 r.iays/1.9835=81.4 cfs). ~nd those BBID reported as 
anticip~.~ted for June 2015. This daily rate iz in excess of the basic minimum health and safety 
need~ of Mount3in House Comm1.m!ty Service District This indiCi1ites au~i BBID has continued its 
normal diversions follt:w<~ing the June '12 U!lavailabi!ity Notice. 

28. BBID diverted a tots! of appro,dm~te!y t.vo thousand sixty-seven (2,007) .acre-feet over the J::tJurse 
of thir~een days following the June ·12 UnavailabnRy Notice, spscffic.ally ·from June 13 th~ovgh 
June 25, 20'15. 

29. On July 15, 2015, the Sl~ie \!Vater Board issued a Claiificatlon to the Unavailability Notices 
!tu:Jic£llting that. to the extent ihat any of the notices described above contain language th~t may 
b~ construed as an tJrdar requiring you to curtail diversions under your affected watt:Jt tight, that 
!anguege has been rescinded. Slrnilaily, any language requiring affectad water right holders to 
submit curmiiment certification forms has been rescindeq. 

30. Diversion or uss of water by an appropriative w-ater right holch~r when there is insufficient water 
supply available ·for Utat •;vater right i~ an unauthorL::ad diversion or usa oi~ water subject to 
Division 2 of itia \/Vater Code. \/Vater Code sec:tion ·1 052, subdivision (a) provides that 
unauthorized diversion or use of v~ater is a tnispass. 

3'L ·ntis-enforcement action is besecl on Jadt of available water supply under the priority ofthe right. 
The Unavsilabi!ity Notica.~ we~~ issl!ed for ti1e purpose of advis~ng the public ertd water diverters 
of the lac[{ of available wa(er under the priority of the rights identflied in each notice; ·(he notices 
are not the basis foi this enforetameni action. 

PROPOSED CIVIL LIABU.:n·y 

32. VVster Code section 1 052 pmvides ihat il"'e maximum civil lisbility that can be ilnposb"d by the 
State \Nater Board in this m~tt~r for tha unauthorized diversion and use of i:he water during a 

BBID Exh. 277 



Byron-Bethany Irrigation District 
Page6 of7 

drought period is $1,000 -ror each day of trespass plus $2,500 for eacn scre~foot of water diverted 
or used in excess of that divarter's water rights. 

33. Evidence demonstrates that BB!D's unauthorized divsrsions began on June 13,2015, and 
continued ·vntil June 25, 2015. for a total of thirteen {13) days. Over that peiiod, SBID diverted 
approximately hvo thousand sbr.Iy-seven (2,057) acre-feet of water in ex(~ss of that available to 
serve iis claimed Vt"ater right 

34. Therefore, the maximum civilliabilii'f for the al~eged violations Is $5,180,500 [13 d-ays at $1,000 
pei day plus 2,oa·7 acre-feet at $2,500 per scr~foot]. . 

35. In determining the amount of civil liability, California Water Code secticm 1055.3 requires that the 
State \~\later Board consider till relevant circumstances, including, but not limited to, the eA1ent o·f 
harrn caused by the violation. the nature and pef:.listence of the violaUon, the length of time over 
which the violation occurs~-and any corractlve ac.iion take£? by U)~ vtqt~.tor ~ ... _ . . .. 

36. In this case, BBID has made unauthorized diversions of water from ·iha Intake Channel to the 
Ban~s Pumping Plant (formerly Italian Slough) during the most extreme drought in decades, 
when there was insuffiCient water supply available 'for BBID'!; claimed \Yater right. BBfD was 
aware that the State Water Board had deterrtiined that there was h1su·rficlent ~.atater supply 
available for BBJD's claimed vtater right Thes·a unauthorized diversions have reduced or 
threatened to redt!ce the amount o11 water av~ilable for downstream water fight holdef'S fluting an 
extreme drought emergency. Moreover, BBID's diversions likely reduced the water available ·for 
lnstream rezourc~s and riparian habitat wi~hin the Delta during an e;<trema drought emergency. 

37. BBiD received an econornic advantag!fl over other legitim~le water divertars in the area by 
fmego~ng the costs· of buying repl!}cemen1 \~~Jatar during the violation period. Duong 2015, · 
irrlg~tion districts nor'ui of the Delta have paid ~t least $250 par acre-foot of mplacement 'JVt~ter. 
Thus, by illegally diverting 2,067 acre-fe~i ofwater'from June 13 through June 25, BBIO ~voided 
purchased watsr costs rJf at least $516,150. 

38. The Division •estimates thai H.s staff co~;t to lnvestig<!lte the unauthorized diversion issues ~nd 
develop ihe enforcement dccuments to b fJ $3,000. 

39. BB!D is l~nown to be ser.rin,g water to i'viountain l"louse Cornmlmity Service District and to pmvar 
generation facilities that may be deemed critit~l energy suppliers. BBID and Mountain House 
Community Service District iooic corrective actions to secure water available via contract and 
transfer. Although these supplies were not provided during the violation period idantified above, 
they ar$ recognized as progressive correction actions to ·prevent unauthortzed diversions .. Aiso 
ta~csn inio consideration is the ·fact that BBID has s'lopped -iis div~rsions mm1 ~lurte 26. 

40. Having taken into consideration the factors described above, the Assistant D:epuf!J Director for 
Water f~ights recommends an ACL for hie unauthorized diwrsion of water in the ~mount of 
$'i ,s~:.i,2~tl The recommend ad penali'J is based on ihe circumstances known to this time, 
BBiD's continued diversions despite lack of availability of water to servs its right during extreme 
ongoing drought condi'Ucns, ra1nd to provide a strong disincentive 'lor cqntinued unauthorized 
diversions by BBUJ and any sirnil~liY··sltuated parties. The Prosecution Team Vliff consider 
adjustment of the recommended penalty if BBID provides evidenc.e of \he amounts of water 
pumped that were for health aiid safe~J needs or critical power generation. 

41 . Shoufd the matifsr go to hearing, the State \ft/ater Beard rna)' consider 1:{ difterent liability ba~led on 
the evidence received, Including additional stall: costs incurred, up to the 1·na~drnum arnount 
provided by ia\N. It is estimated that if lhis this matter goes to hearing, additional staif costs 
incurred for th.e prosecution staff would be approximately $·Jo,ooo. 
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42. BBID may request a heating on this matter befora the State Vl/ater Board. Any ~uch request for 
hearing must be in writing and recaiv~d or postmarf\:ed within 20 days of the date thrs notice is 
received. (Cs!i'fomi.a \!Vater Code,§ ·1055, subd. (b).) · 

43. !·r 31310 requasts a hearing, aero will hava an opportunity to be heard and to cont~1 the 
allegations in this Complaint and me imposition of ~m .t\CL by ilia State \Vater Board. If s haarlng 
is r,~que·s(ed, separat~ ntJtice setting ths time end plac:~ for the hearing will be mailed not i€rss 
thali 'i 0 da~~s bsfor~ fue hearing date. 

44. If SBID reque~1s a hearing, the State Water Board wm consider at the hearing \Yhether to impose 
'ihe eMIIiabUitlJ, rmd, if so, whether to adjust the proposed liabilii:y within the arnount aut.horized by 
sta~ute. Based t.:m the evidence ret:eiye~ ~t tt~ ~~~aring, t1e State VVa~r.So~rd may taKe-any 
sppropriste ~ctioii in accordance·~vith sec.1ions 100, 275; .and 1050 at seq. of ihe Caltfomia Vi/ater 
Code. and Us responsibilities under the public trust doctrirre. Any State '-"later Soard order 
imposing G~n ACL shall bscorne ~nal and effecbve upon issuance. 

·45. If BBID does not lF1ish to request~ hearing, please remit a cashier's check or mtmey order within 
20 days of the dB~'le of this Complaint for the amctJnt of the ACL. set forth above to: 

Stste \•Vater Rssoui"Ot"~ Control Board 
Division of VVater Rights 
Enforcement Section 
P.O. Bcm 2000 
Sacramf!nto, CA 95812-2000 

46. if' 6BID does flO~ request a hearing and does not rem!i the ACL amount, ·t,1e St"et~ VVater Board 
m~y seek recov,ary of the 1~CL amount as suthorizGd by V\!atar'Code section 1055.4. 

Datad: JUL 2-·0 2015 
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\Tvater Boards Byron-Bethany 
State VVater Resources Control Board 

July 15, 2015 

BYRON-BETHANY IRRIGATION DISTRICT 
C/0 RICK GILMORE, GENERAL MANAGER 
7995 BRUNS ROAD 
BYRON. CA 94514 

·· Jrri'g-ation Distric~t 

:.{·'-~:~·~·~,.~ ·~. 

~~~:~:> ~~ 

PARTIAL RESCISSION OF APRIL, MAY AND JUNE 2015 CURTAILMENT NOTICES AND 
CLARIFICATION OF STATE WATER BOARD .POSITION RE: NOTICES OF UNAVAILABILITY OF 
VVATER FORT,HQSE ·PIVERTJNG WATER iN THE SAC.RAMENTO RlVER·WAT-ERSHED; SAN JOAQUIN RIVER WATERSHED AND DELTAJ AND scon· RIVER . . .. 

The State Water Resources Control Board (State Water Board) issued two letters earlier this year 
(January 23, 2015 and April 2; 2015) advising persons of the drought and the resulting lack of surface 
water availability. These fetters were issued !o facilitate planning for diversions during critical water 
supply shortages. 

In addition to the planning letters, the State Wa1er Board staff has issued notices to specific water 
diverters alerting categories of users that information available to the State Water Board staff indicates 
there is insufficient water available to divert under the priority of their water rights. These. notices were 
issued as follows: · 

Sacramento River and Delta 
o May 1, 2015: All post-1914 rights (concurrent with term 91 curtailment): and 
o June 12, 2015: All appropriative water rights with a priority date between 1903 and 1914. 

San Joaquin River · 
o Aprif 23, 2015: All post~1914 appropriative rights; and 
o June 12, 2015: All appropriative water rights with a priority date between 1903 and 1914. 

Additional San Joaquin River Sub-watersheds 
o June 26, 2015: Appropriative rights in the Upper San Joaquin watersh~d with a 

prfority date senior to 1903; 
c JunE;~ 26, 2015: Appropriative rights in the Merced watershed with a priority date 

between 1 858 and 1902; and 
a Jun13 26, 201.~: FQ.l:lf apRr:qPfl?tiv~..rights in. .. theTuolpm~~ Rrver ~a~~~h~q.: 

Scott River 
o AprH 23, 2015: All Decreed Surplus Cl~ss Rights, Post-1914 rights, and Priority class 2 

vJater rights in Schedule 04. 

You received one of the above notices because information available to the State Water Board, of which you may not be aware, indicates there is insufficient water to divert under the priority of your right. The 
notice was provided to ensure that diverters: (a) are aware or the severity of the situation~ (b) have 
reliable information regarding the amount of water available for their diversion; and (c) have information 
on whether water that may appear to be av"dilable instead is only available to serve senior rights . 
{expressed in the notices as priority of rights). 

The purpose of this notice is to rescind the ~'curtailment" portions of the unavailability notices you 
received. To the -extent that any of the notices described above contain language that may be construed 
as ar-1 order requirino you to stop diversions under your affected water right, that IHnguage is hereby 
rescinded. Similarly; any language that may be construed as requiring affected water right holders to 
submit curtailment certification forms ls hereby rescinded. 

BB 



Clarification to Recipients of Prior Notifications 
of Non-Availability of Water and Partial Rescission 

~2- . July 15, 2015 

P!ease note th~t information. available !o the State Water Board continues to indicste ~hat L'1ere Is insufficlant w~ter available for the categories of junior\wter users identified in the State Water Board's p1ior com~spcndence. identified above. If you believe you received this notice in error, or have information thai you want to provide in response to this notice. or. have infotmation you believe the State \fl}ater Board titaff should other\ivisa consider, Y9U may submit that infonnation via email to: 
SWftCB-Drought-Availability@waterbosrcis.~J!ru! 

Diversion is alw-ays subject to water availability limitations, and dive;rsions under your affected water right may be subject to enforcement should the State Water Board find such diversions are or \¥ere unauthorized. The Siste \NateiBoE4rd is continuing its drought .. year ir1spections lo detemline whether diverters are using water to which they are not entitled. · 

Dlvars!cn whGn ihsr~ Is no avaSiable W8iC1r under ~hs ~~·iorl~y ftr ~Pour r~ght ~s ai1 unaumori%.ed diversicm and usa ~nr.J is sv.bja1:t \1:1 (3nforcerna&1'~ b~r the s~~Iie V\!~ter ao~rtt Those who aie fuund to be divetting water beyond what is legally available to them may be subject to administrative penalties, cease and dssist orders~ or prosecuiion in c.ourt If the State Water Board finds ·rollowlng an sdjudicative proceeding that a person or entity has diverted or used water unla\~rfully, the Stata Water. Soard may assess penalties of up to $1,000 par day of vioiE.Jtlon and $2,500 for each acre-foot diverted or used in excess or a valid tNater light. (See Water Code,§§ 1052, 1055.) Additionally. if the State V'iater Board i.ssues a Cease and Desist Order agair1st an unauthoriz(!.d diversion, violation of any such order can result in penalties of up to ~;10,000 per day. (See Water Code,§§ 1831, 1845.) Any State Water Board enforcement action wi!l be based upon the availability of water and be consiste-nt with the reasonable and beneficial usa requirament oontajned in article X, section 2 of the california Constitution. This notice does not establish or impose any new compliance responsibilities. Noh-complianee with this notice shall not consmute a basis for the State Water Board's initiation of any enforcement action. 

Consistent with the parUal rescission of the prior notices, you are not required to complata and file the 
Curtailmen~ Certification Form (Form) attached io the prior notices. lhe prior notices stated that ihere are no exceptions to curtailrnent. but provided opportunity fur persons to inform the State Water Board, through the Form. whether they were under directives iss\.1100 by the Division o·i: Drinking \i\fater or local health or drinlcing water regulation to provide r..on~inued water serv!c.s to meet minimum health arid safety standards. Although you are not required to c.omplete the Form, you can voluntarily advise the State \J'IJater Board of directives regarding your domestic water·system operation to faciiitaro the Stata 'Nater Soard's response lo the drought conditions. 

The State Water Soard also encourages water right horders to assist in tha prevention of unlawful diversion of wa.iar and in discouraging any waste or unreason2ble use of vi!Ster. To i$Ssist the State Water Board, you may file a complaint at http://v~Nw.dtoo.c.;a .gov/database/Ca!EPA_Cmiipla~nUirtde~.crrrt 

We recognize the bltrden and loss that California's histolic drought is causiiig, End want to assure that others do no1 illegally benefit rrom your compliance with the Watei Code. 

Sincerely. 

Thomas Heward 
E."ect!:ilve Director 
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1 

2 

3 

PORTION OF 'I'RANSCHIPT OF PROCEEDINGS 

(File 11 •w all) 

--oOo--

CHAIJ{ .FELICIA ~lARCUS ~ Jennifer Spalet.ta follo~tled by 

5 ~eanne Zolezzi~ 

6 JENNIF'ER SPALETTA~ Thank you . First o:f all, I want 

7 to thank staff and the Board Hembers for working very hard 
8 this year to ·try a.:nd. ·get additional information, better 
9 information than we had last year and for encouraging the 

10 regulative '!later community to do its part through voluntary 

11 agreements f and I "chink we've made a lot of progress ·this 

12 year. I kno"l I ' ve had some very good conversations, not 

13 just wi·th people in this room, but wi·th other people 

14 associated with the export projects and the contractors that 

15 we hadn't had before, and I think they've been really, 

16 really good at moving the ball forward on a lot of difficult 
1'7 factual and legal issues that we can. narrov.1 and, I think we 

18 can all agree; need to be resolved. 

19 Unfortunately;- the more i~Je ta..lk and the more vJe 

20 learn. and even Jchroug·h the process of gathering better da·ta 

21 about. ~,-rat.er availability" I think the more we realize that 

22 when you get do\vn ·to t.he nitty-gritty at any individual 

23 point of diversion, the risk of being wrong with broad brush 

24 ! analysis is very, very high. I 
2 5 L _____ A_n_d_t~~:_' s_w_h:_: __ :~_g_a_r_d_.l_~:_: __ ~_f_t_h:~e_b_i_g_· _l_e_.g_a_l _ ___ . __________ j 
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I issues, that ·we knov-.r ~~e need to resolve ., we also kno~:r they 

2 ·won't be resolved this week, and they probably \von' t be 

3 resolved this summer~ 

4 And that ' s why many of us in the Delta who have 

5 clients who are sitting here biting- their nails wondering if 
6 they • re going ·t:.o plant something and cultivate it for three 

7 months only to receive a curtailment order have said, "Can 

8 \ve offer something voluntarily ·that saves 1.vater, helps us 

9 all get through the summer collectively," moves the ball 

10 for\.va.rd withou·t ~laving our rights on these bigger legal 

11 issues, And that is what we've proposed at this 25 percent 

12 voluntc:u:y program ., 

13 And ·v,1e 've ·~vorked with Iviichael George, obvio·usly, and 

14 Tom HoT.¥ard to put kind o f the meat on vlhat the program ·would 

15 look like<> But 1 essentially, it would be farmers ~Jho say, 

16 "Okay" I'm still at a point in my cropping planning for the 
17 summer where I can make adjustments.. I can either do some 
18 'tva·ter conservation here, I can choose a different crop or I 

19 can. plotv a certain land and achieve a 2 5 percen·t reduction. 

20 We'll keep track of itf v1e '11 document it, vve 'll make sure 

21 that it can be v·er if ied,. We may actually learn something 
22 abou·t the way the Delta. works for those that participate in 

23 the program D 

2 4 You 1 in exchan.ge f \!'Jill ge·t four mon·ths of 2 5 percent 

25 reduction, \1hich is a lot of 'Vlater, if we're talking- about 

'-----·· ..... ·-··············-······----------------------
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1 the sys·tem. 

2 And they, in exchctn.gef of course, receive some 

3 regulatory certainty that they·can irrigate their other 

4 acreage,, as they have been, and get through ·the summer from 

5 a business perspective9 So it's really a practical 

6 solution " 

7 It 's a ·voluntary progrru."n, obviously j '\ve hope get a 

8 lot of growers to sign up, but it's a practical solution ~ 

9 It's an on-the-ground practical solution to get people 

10 t .hrough the suro111er if achieve v~ater savings 1 which is 

11 important ·to the system, and save t.his dialogue and ·these 

12 important 1egal issues to be resol\red, but to a time where 

13 they can be resolved properlyo 

14 CHAIR ElELICIA MARCUS~ It' s - ·- it 1 s interesting~ 

15 And again, not an opinion yet , but interesting to 

16 contemplateo We are in this funny -- funny is not the right 

17 word~ We are in this challenging -- I think the ~Jord 

18 "unprecedented" has been used a lo·t, and recently a 

19 situation both hydrologically but also in terms of actuall~ 

20 exercising the water r ight system to an extent it has not 

21 been exercised before ., A.nd so ·the challenge is on all sorts 

22 of fronts a So it's interest ing to think interestingly about 

2 3 i·t and look at other options o 

24 But I have a specif ic question that's sort of 

25 p:romp·ted by I"ir. Nomellini' s point, Which is one of the 
I ____ .. J 
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1 things, at least for me 1 that I'd like to see is that we do 
2 resolve some of these issues ·tha·t have been hanging around. 
3 Because my perspective, just dancing in and out of it over 
4 the decades, is that there's a -- there are very 

5 strongly-·held views about the law or -- and other things, 
6 even the hydrology, about the la~;r, let alone what' s right 

7 and wrong , .And those same arguments have gone for decades 
8 without he lping us resolve anything. 

9 And it strikes me tha-t there's a moment v.1here when I 
10 left 1 people seemed very comfortable in their rhetorical 
11 certain·ty and they talce their chances on what might happen 
12 out in the irJorld, and that seemed to be in a place o:c 
13 comfort. What I'm s·eeing in this crisis is people saying, 
14 "Let ' s resolve some of these things finally and move on. II 

15 But. I gu.ess I'd like us -to resolve them in a ·v1ay ~ 

16 One thing I ' d be concerned about is buying time and then 
17 punting. So in your conversation --

18 

19 

JENNIFER SPALETTA g We don' "c \vant to do ·that., no ~ 

CHAIR FELICIA HA .. ~.cus ~ -·~ there has been a strategy 
2 Q f or hO'W tO lay OUt -- maybe -there 1 S ten 1 maybe there r S 

21 t'(<v-enty 1 maybe there's seven key issues that need to be 
22 resolveda And I'm hoping-- I'm hoping certainly with the 

23 

24 

25 

assistance of our Delta Water Ivi.as·ter and his acumen and 

ener gy on ·this, to be able to tee up those issues for 

l" ~~~cussion in the nearer fut::_::t her than "the later 

:KATHRYN D.A.VIS & ASSOCIATES 916.56 7 ~ 4211 6 
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1 future .. 

2 Is that a part of your conversation? 

3 JENNIFE:R SP.A..LETTA: I would like to meet today , 

4· frankly. I wish that we I wish that there's evidentiary 

5 hearing and that I could have asked questions of the people 
6 '111ho put the charts up on your screen today., 

7 I mean, frankljr, v.;re have to get to the bottom of it 

8 because there's a lot of people ·who put up inforrnationi but 

9 we've never had the opportunity to ask each other the hard 
10 questions a.bout those graphs and really ge·t do\.vn to the 

11 nitty-gritty of the spreadsheet. 

12 I mean, I heard ~·Jhat Terry said. about missing 

13 35 percen-t of the stored vtra·ter i and ·we need to g-et to the 
14 bottom of that. The p~cojects have to be able to operate and 
15 account fo r their stored water ~ And if they can't account 
16 for it now·, there's a problem., we need to unders·tand it. 

17 So the way I vie\o\r this voluntary proqrram and any 
18 voluntary program ·tha·t you v..rould enter into to get throug·h 

19 this year is it is just that., It is an emergency agreement: 

20 to g-et operations throttgh this year that operates on a 
21 parallel track vli·th resolv·ing ·these tough issues o A.nd. they 
22 really are t v1o different things., One is operations, making· 

23 a differ ence on .th.e ground to ge.:c us through the year., And 

24 then the second is rolling up our sleeves and digging in on 
25 j the t ough legal and factual issues.. We should be doing 

L __________ _ 
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both; v.1e should be doing both at the same time ., 

2 The rea.son that we like these practical voluntary 
3 prog-ra.ms is there are literally hundreds of individual 
4 farmers who are having a ·very hard time this year making 

5 basic decisions, and I have a fear that if you roll out a 

6 curtailm.ent in the middle of the summer, that the compliance 

7 v-J·ith ·that curtailment will be sparse b And, frankly, that's 

8 no·t good :Eor the system~ It's not good for their mental 

9 health, it's not good for the economy of the area, and it 

10 doesn't achieve your goal . It may help us resolve ·the legal 

11 issues, but it doesn't actually do what \V"e need to do, which 

12 is save water and make the system work better ~ 

13 so I think ·~Jhat v-Je Ire offering vJith this program is 

14 an opportunity to do both ~' to actually do some water savings 
15 and allo~r these people to operate in a wa.y that makes some 

16 business sense~ .P1nd 1 at the same time, let Is dig in on 

17 these legal and factual issues and get to the bottom of them 
18 one ·wa_y or the other o 

19 CHAIR FELICIA MARCUS: Thank you~ 

20 JENNIFER SPALETTA ; Thank you. 

21 CHA.IR FELICI.A 1'-:l.A.RCUS ~ Question, Tam? 

22 BOARD MEMBER TAl\1 Mo DODUC~ Actually, . I do have a 

23 few· questions., Actually, the proposal is very in·triguing Q 

24 So just a couple of questions just to clarify in my mind. 

25 I'm sure I will ge·t ·the de·tails later on 1 but as far as '\/That 

-~-··-··-·-·-···-·······-··········-····-----' 
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r·---------- ----·-·············--·-·-····--·- ----------1 1 you are thinking. 

2 A voluntary 25 percent in, I guess I understand it, 
3 either redu.ction in div·ersion or 25 percent fallowing of 

4 land that 'li~Jould normally be ptrt into produc·tion in the 

5 critical three months. 

6 so with resp~ct to the first one, a 25 percent 

7 reduction in diversion, are you thinking that will be 

8 25 percent less -- I think you' :re talking about a 2013 

9 baseline, so that ~1ould be reduction from actua.l diversion 
10 or reduction from the water rights of diversion? 

11 JENNIFER SPALETTA. ~ Well, I don I ·t -think there vvill 

12 be an impact on water righ'cs vvith just one year's ac·tivity 1 

13 but there ~.vill be· an impact on ho-~,.., much water is actually 

14 taken out of the river, I guess . 

15 BOARD MEMBER TAIYI I:JI •. DODUC ~ No, no 1 no.. I meant 1 

16 were you doing t.he calculation of the 25 percent 
17 

18 

19 

CHAIR FELICIA MARCUS: 25 percent of what? 

JENNI:b,ER SP1\LETT1-\ : Of the riparian right.s ~ 

THOMAS HOWARD~ Perhaps I can answer because r.ve 're 
20 the ones that are actually writing it up , and I had 
21 discussions ~,.;.ith staff a.bou·t that issue. And it seemed to 
22 me that. ~vhat -v\re do is this year in the information order, we 
23 asked the 90 percent largest diverters to tell us what they 
24 j intended to use this year~ 

25 L. Aild so we have, . for a large fraction of_:: __ _________ __! 
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1 ~~-verters in the Cen~-~-~~---··-Valley, an es·tiro.ate that they ·1 
2 prov·ided us saying, "Here' s what we intend to use. " 

3 We also have some of the data of-2013 use, and we 

4 will ce:r·tainly .have more as these statements roll in oyer 

5 the year o So we' 11 ask the parties, "If you want ·the 

6 25 percent reduction .. you should have two numbers available 

7 to you" You should have vi hat you already told u.s you ~rere 

8 going to do las·t year -- ·that · you were going to do this year 

9 as you were projecting this year's diversions·, and you have 

10 what you did in 2013, take the lower of those two and take 

11 off 25 percent ~. " That's \r?hat the form said ., 

12 JENNIFER SPALE~rr.rA~ And that would be a major 

13 problem if tha.t Is ~~that the form said because tha projected 

14 nuinbers for this year f in many cases i already accounted for 

15 conservation measures that vJere being implemented by ·the 
16 farmer·s., So that, of course~. ~Jould be very unfair .. 

17 But if we're talking about a 2013 baseline --

18 CHAIR E'ELICIJ.\ MARCUS: Uh-huh ~ That's what I 

19 assume. 

20 JENNIFER SPALETTA~ It Is a ve:cy basic concep-t Q If 

21 you had a 100-acre field that was irrigated in alfalfa and 
22 t.hey put on five ac:re feet of water during the sununer month 

23 period 1 and since that time they have invested in drip 
24 irrigation and they are planting a -shorter crop, maybe I 
25 I cucunillers for 60 days on drip, there's going to be obviously I 

L ____ .......... _.. ······-·-·------ ---------·-·-······---··-·-···-····-·---......... . ......... .J 
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I 1 a substantial difference in the amount of water that's 

2 diverted and used on that property, probably more than 
3 25 perdent savings on that particular property. 

4 So i.ve would have ·to compare apples to apples Tt.rith 

5 what \va.s -~- how they computed their diversions in use in 

6 2013 v1ith ho~1 they compute their diversions in use in 2015. 
7 If there's measurement devices in placef that's relatively 
8 easy, o·therwise we have to use the same me tho logy, you know, 

9 ·to make it an apples-to .. -apples comparison e 

10 CHAIR FELICIA MARCUS~ You would have to have some 
11 kind of real nrnnber to base it on? 

12 J"ENNIFER SP~.LETTA ~ Correct .. 

13 BO.ARD MEMBER TP,.Jv1 M. DODUC ~ And 

14 CHA.IR F'ELICIA £11\RCUS ~ And I want to talk about 
15 that. ~raking th.e lower -- ·tha·t doesn't seem right to me .. 
16 I'm sorry, Tomo It doesn't seem fair~ I'm not saying that 
17 it's 2013/2014 -- but it doesn't -- I'm not getting it, 

18 so.,"" 

19 JENNIFER SPALET'rA: Yeah" That was ·the first I td 

2 0 hea.rd of ·tha·t ~ we previously had talked about doing a 

21 baseline of 2013 or 2014, certainly not using the 
22 projections :from 2015 as a baseline, because many of those 
23 projections, of course , did include plans, you know, for 
24 I fallowing or reductions in use already. 

25 l_:_ _______ B_O_A .. RD l\1EI'1BER DORENE D 'ADA.It10- :--Yeah_ .. __ r _w_o_u_1l_d_ t_h_i_n_kj 
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1 jus·t stick v.Jith it" I really appreciate your energy and '""-

2 all of you that are working on this, so stick with it and 

3 hopefully something ca.n be worked out .. 

4 I have a que stion for staff. So Slide 25. 

5 BOARD MEMBER Till~ M. DODUC ~ Actually , i f I could 

6 fin ish my ques·t.ion - ·"~ 

7 BOlURD ~lliMBER DORENE D'ADAMO : O?, sorry . 

8 BOARD ~lEI'1BER TAN !VI . DODUC~ -- before you move off 

9 the topic ~ 

10 So I think it probably can be said - - can be said --

11 understood \vit hout saying, but just so I have it perfectly 

12 cleared~ 

13 So the wa·ter savings through fallowing or reduced 

14 diversions \>Jould be water then that would not be available 

15 for transfer or other uses? 

16 JENNIFER SPAL:E•riTA~ •r~he water ~vill basically remain 

17 in the str eam, oka.y? 

18 BOARD ME~IBER T.AM ~-1." DODUC g Okay . 

19 JENNI J:t.,ER SPAT...E; ~er::eA : NOW : I '.¥ill t ell -you --

2 0 CHAIR F:ELICil~ MA.RCUS ~ It ' s got to be real \.-Tater or 

21 it doesn't make sense . 

22 JENNIFER SPALE·rTA; r ·t has ·to be real \.vat:er, 

23 absolutely .. And I '".!~ouldn 't propose this program, and I know 

24 tha·t :my lando~·;ners wouldn't propose it unless it, was r eal 
I 

25 I water. It just doesn't make sense. I 

_ _ , _ _j L._, ____ .,.,,,. ____ ,. _ _ ..... - .. "······- ·--·---.. ··-· ------------ - - -·-·-------- - ----
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1 

2 

i 

3 ahead ., 

The other thing --

BOARD HEMBER TJ.\Jvl M. DODUC g And I guess -- oh, go 

JE'NNIFER SPALETTA: So I was going to say, though, 

5 bu·t this type of program is g·oing to ·teach us a lot about 
6 the effect of taking these activities in the Delta, which I 
7 think could actually be a springboard for other programs 
8 that maybe could lead. to ideas about hO\'l to change stream 

9 flo~' or how· ·to effectua·te transfers,. you knO'til, using the 
10 Delt.ae And so .:i;t • s an opportunity to learn for the future 
11 as well. 

12 BOARD MEHBER TAl\1 M" DODUC: And my last question is, 
13 to help me understand this in context, and so will you just 
14 say your growers, how many are vle talking about, hO'w much 
15 ·~va·ter are we talking abotlt potentially? 

16 JENNIFER ·sPALET'J:lA ~ Yep Q So --

17 BOARD MEMB1!:R TA£1 M. DODUC~ Do you have a rough 

18 estimate? 

19 J~ENNIFER SP/t..I,F;TTA: So I have absolutely no :Ldea ., I 

20 will tell, you know, I personally, on a weekly basis, talk 
21 to g-rowers ·"'1ho farm about 40 ., 000 acres in the Delta, and 
22 they're all very interested in. the program~ There are other 
23 people who have expressed a strong interest 'V'lho represent 

j 2 4 I probably a like amount. of acres .. 

25 L ______ B_·e_..__,_w-een the south and central n_e_l_t_a_, -·-th_e_r_e--a-re_~_::•_r~--- ~ 
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1 $300,000 acres. Do I think that all of them will sign up 

2 for this program?· Probably no·t Q It' s just, frankly, too . 

3 late to do tha.·t kind of outreach and accomplish that result i. 

4 But I d.o t .hink t hat "'V'Je' 11 get a cr.i tical nu:mber to 

5 sign up, and that's real -- that's real water. That's a lot 

6 of ir~ater, you knOliV., Even if we had 10 or 10,000 acre s sign 

7 up, i·t' s still real watE~r. 

8 So I think that the program vvill achieve wa·ter 

9 savings if ~i/e get it moving so we can get people signed up. 

10 It's really a matter, though , of days here and getting it 

11 moving, because farmers are still making some planting 

12 decisions for ·the summer and they need to be able to figure 

13 out what they're doing· so that w·e can achieve some savings" 

1L1 Thank you all ver y much. 

15 BOARD HEMBER DORENE D 'ADA.i'\11.0~ Well; hang on just one 

16 secondo Because the point that I "\vas going to make is just 

17 the abilit.y ·to glea.n additional information as a resu.l t of 

18 .~chis, the 'i>Jhole issue of consu.mpti ve use i n the Delta and 

19 that sort of thing~ 

20 And looking at what staff had suggested_ on Slide 25 

21 as far as going fon-vard. with curtailxnent inspect. ions .r at the 

22 top of the lis·t is Nonresponsive to Curtailinent 

23 Certification F'orm ~ 

2 4 So assuming that th.e growers tha·t v1ouJ.d be 
25 participa·ting in this would have some sort of certification 

I 
'--------------------- ----·-- - -- - -·- -------····--·· _______ ...1 
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1 form on file. not ·that they would be ignored, but the focus 

2 would really be in other areas allowing -- allowing its 

3 staff to move forv1ard perhaps in some of these issues tha·t 

4 wei re trying to get ·t:o the bottom o:f:. So it Is just o. 'f.!.Jay to 

5 narrow dO'itvn the focus. 

6 KA.~rHERINE MROWKA~ As I understand, the focus would 

7 shift to obtaining the information that the fallowing had 
8 occurred, that the reductions had occurred , so that there 

9 would be a shift in focus ~ 

10 

11 

12 

BOARD ME¥iBER DORENE D ' .ADAMO~ The monitoring Q 

~JENNIFER SPl-\LETTA~ All right., Thank you. 

THQiviAS HOWA.RD: Chair Marcus 1· j us .Jc for 

13 clarification" I've been telling staff that we have to make 

14 a decision on this and get it out by Friday because it's 

15 supposed ·to start on June 1st., And, you know, every day 

16 that we wait, as the previous speaker had indicated , you 
17 knov-1 . people a.re :making their decisions~ A.nd so this isn't 

18 something that I think is going to age well, and vve need to 

19 make a decision and --

20 CHAIR FELICIA ~!ARCUS~ Rig·ht ~ And then you -- so 

21 you need ·to pu·t in front of us individually;- since it ~ii!'On It 

2 2 be tonight, what the -G~ ·what the parameters are and let us 

23 give you feedbacko 

I 24 THOllllAS HOWARD: Sure .. Of course - ~,. i 

.____ _ ___ _ C_H_.A_.I_R_F--E-~ L_I_C_I_A_ .. __ J"l._A._R_C~~-~----:e_-c_·-w_e_e_n ___ ::_=--=d the--n-. ·- -·-------J 
25 
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1 T.HO~IJAS HOWlffiD ~ I I ve sen·t you. a couple of things 
2 already, but --

3 CHAIR FELICIA MARCUS~ I mea.n, \.:te 've ha.d. a genera.l 

4 conversation, but \·te got into a set of details that we need 
5 to understand if you \'.Jant our feedback r otherwise someone --
6 someone is going to challenge it .. 

7 

8 

1liOivlAS HOWARD: Sure y 

CHAIR FELICIA MARCUS~ And then it will come back, 
9 so T j ust -- I think the onus is on you all collectively to 

10 lay it out, give us ·the details, pros and cons where the 

11 wart s are, et cetera~ 

12 I mt~an~" in genera.l concept I' 11 say I'm intrigued by 

13 it giv·en ·that we Ire not going to resolve everything... But I 

14 do vJan·t to hear v1hat the blow back \\Jill be or the cons., And 

15 we ' ve had a general conversation; but we -- the devil is in 

16 the details,. so ··-· you kno\.v, I' 11 look fo:r.ward to seeing it. 

17 BOARD .IVIEHBER s~~EVEN ~IOORE: That Is fine. Yeah. I 

18 don'-t-- I don't mind discussing· it a li·ttle bit, m~' 

19 i:mpr·es sions of it are, you kno\llt , ·there's a choice we need to 
2 0 make abou.·t the baseline and maybe one of the -- you know, in 
21 thinking out loud -- if ~V'e wanted to really accomplish real 
22 water savings in this context, you know,. it~ s tempting to 
23 use 2013 because we've used that for our urban water 
24 conservation targets and - - but I realize, you know, in I 

25 term~_::_:alizing r::~ __ :ater savings in an emergenc~--------' 
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1 situation, what is an appropriate baseline, you know, how do 
2 we _,,,. you knO\·tr, w·ill we make a. measurable difference 

3 comparing to what \'Jas predicted a fe\\r months back a.nd 

4 reported or, comparing to 2014, you knowf these are the 

5 questions in terms of what: • s going -to get us an outcome in 

6 terms of, you know·; helping fish and \·Jildlife, making more 
7 water available to senior water right holders and those 
8 questions. 

9 So, you kno·w, I • m at a. point "t·Jhere; you knov1, I 

10 really realize the time sensitive nature of this, and r•m 
11 vvilling to, you know,. take on. some risk in setting up kind 
12 of a system. to encourage this voluntary approach., You know·, 
13 in terms of when I say that, I meant' knowing that I don't 
14 have all the answers to those questions, but there•s a 

15 timeliness to this. 

16 So I think, on the one hand, 2013, there's 

17 compelling reasons to use that for consistency in a 

18 state~wide story about conservation relative to a couple 
19 years back" And then 1 you knov..r f then I ask staff I you knO\Io}', 

20 

21 

22 

23 

24 

25 

is that giving ·too much credit for things that have happened 

already, and it won't make a significant difference this 

year in terms of making critical acre feet of water 

availableo 

BOARD !YIEMBER DORENE D I AD.AMO; Well, isn't -- isn•t 

~ part of it based on calculations of the supply and demand 

I l.·--·-·-·-·-·-···-···---- ----·······-·······-·-·-.. ······'"------------··-·····-·····--j 
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1 curves that John 0' Hagan is working on? I mean, ~vhether 

2 it' s 2 5 percent or vJhatever the number is, the idea is t.o 
3 get roughly equivalent saving-s as what would have occurred 
4 with a correlative reduction for riparians. 

5 THOM ... <\.S HOWAitD ~ That is information ·that is used ·to 

6 infonn the question of whether i·t is reasonable to offer a 

7 25 percent reduction, but it's not necessarily the sole 
8 determining factor. I can't guaran-tee -- because, for 

9 example; if we did a reduction 1 and it could very possibly 

10 be we'd send out curtailment notices in Aug·ust or even the 

11 beginning of September ~-

12 BOARD ~illMBER DORENE D'ADl~~O~ Uh~huho 

13 THOMAS HOWARD: ···- for riparians, and .it mig-ht be a 

14 much larger reduction. And so, you know, you're looking at, 
15 \.vell f you have four months notAT of a reduction as opposed to . 

16 you know·, maybe the two months you'd have i:f you sent out a 

17 riparian noticee 

18 J.\.:nd so if you're somewhere in the area. of 25 to 

19 50 percent of the supply/demand curves, thenll you kno-v1, it 
20 seems as though this is a reasonable thing to offer for the 

21 purpose of ensuring that r:ve, you know; 'T,ve provide assurances 

22 to people and the assurance that we actually see some real 
2 3 "~·ater. 

2 4 BOA.RD I'iEHBER DORENE D ' AD.AlJlO : And I guess ~·vha t I 'm 

25 saying is you could compare that nunu:,er to the various 

-------·----- ·········-··-····-·······-··-···---··-···········-····-·-·-·-·-····-···-------..J 
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1 baselines --

2 THOMAS HOW.ARD; Of courseo 

3 BOARD MEHBER DORENE D'ADAMOs --you're ta.lking 

4 about. 

5 THOMAS HOv.Jl:<RD g That 1 s exac·tly what I was doing, 

6 yes,, 

7 BOARD MEMBER STEVEN MOORE; Yeaho I, like Board 
8 .Member D 1 .Adamo, I think this is a very healthy exercise, but 
9 ·there I s a time sensitivity t.o it. And I 1 m comfortable 

10 moving forward not having all the answers~ but kn.o,..;ing if 

11 you do a reasonably quick analysis of wa·ter savings, that 

12 t~hat it's vvorthwhile in building the team effort and -·- and 
13 then keeping an eye on i·t. The monitoring ~Jill be 

14 importa.nt. I'm very favorable to moving forward with 

15 some·thing this vJ·eek. 

16 CHAIR FELICIA MARCUS~ 'rhank you o I'1s a Zolezzi 

17 follo~Jed by J'ennifer Buckman h 

18 JEAl\!"'NE ZOLgzzi ~ Good evening, Board Members .. 

19 Jeanne Zolezzi representing Patterson Irrigation District 
20 and Banta-carbona Irrigation District., And I just want to 

21 men·tion those are both pre-1914 -v;ater right holders on the 

22 San Joaquin Rivero We have also been talking to the Delta 
23 Water Master and your staff about a potential ''oluntary 

24 curtailment agreementn We'd very much like to 

25 We Ire waiting for numbers because v1e feel very 
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1 voluntary curtailment i s much preferred to the chaos and 
2 the li·tigation that would follovJ a mandatory curtailment o . 

3 And I agree with l\1.s Q Spaletta tha.t we 'd like to have 
4 something voluntary for this yea.r while we still pursue 
5 getting answers to those legal questions that must be 

6 answered for us to continue in this venue . 

7 I just ·~-van·ted to go through a. few of the reasons why 

8 we don't believe that pre-'14 curtailments across the board 

9 are appropriate a·t this time or legal at this ·time, just 
10 some things for you to think a.bout~ 

11 Regarding data , I think everyone has done it that's 
12 come up here. We really do want to conunend your staff~ 
13 They have taken the information 't'J"e have provided and they 
14 have just made extraordinary efforts in trying to take those 

15 comments into consideration and come up 't1ith the best data 
16 ·they can come up vvith... It's been a. herculean effort, and 
17 they've done a great jobo 

18 The problem is i:n the San Joaquin River System there 
19 are just no answers to some of the anomalies that we're 
2 0 finding. Even. the top experts on t.he San Joaquin system who 
21 usua~ly have all the answ·ers don't have those ansv·Ters this 
22 time. 

23 For example, just looking a.t the seven~day running 
2 4 average from las·t week wrorking with the experts on ·the San 

25 Joaquin River we 't.¥ent through, we looked at all the gauges, I 
-----........................................ ______ ...................... - ----·-J 
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1 we looked at all the reservoir releases, and we looked at 

2 actual diversions from the river that were taking· place, 

3 came up T.iv·itb. the number that 111e expec·t.ed to see at Vernalis D 

4 Well, that wasn It the number that shoviJed up e The 

5 number at Vernalis was 200 CFSs hig-her than that.. And 

6 nobody; including the expert on the San Joaquin River, can 

7 explain why that is the case at ·this point. 

8 So there are thing-s that simply canno·t be answered 

9 in the San Joaquin River. And when you enforce a 

10 curt.ailment against a water right holder f you have the 

11 burden to de:monst:.ra·te that no water is ava.ilable. l-ind when 

12 we don't have the answers as to what water is there and 

13 where it comes from, we can't make those conclusions. 

14 Re_garding the right to divert: againi imposing 

15 curtailments based on an assu .. mption th.at a senior "tvater 

16 right holder is being injured somewhere downstream, i "c • s 

17 simply not authorized and not within the State Board's 

18 power 1 frankly.. 1\ junior wa·ter right appropriator in 

19 California has the right to continue to divert as long as 

20 there is wat er at their facility and a senior water right 
21 holder is not being significantly injured Q 

22 It's not enough t.o say --~ i ·t Is not enough for the 

a.re losing 30 percent of our water, curtail everyon.eQ .. 

23 State Water Project contractors to get up here and say, 

I 24: 

"We 

It 

25 just doesn't work that way " They ha.ve some burden of 

I 
- ------·--...... .J 
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1 sho\'-1ing where that 30 percen·t is going . They have no idea. 

2 Frankly, that's why we need da·t.a, that's why we need some 

3 questions answer·(~ d.. 

4 ltnd. as Dante mentioned, curtailmen·ts are based upon 
5 site specific and time specific d.etermina·tions, and they 

6 also depend upon specific priority at a specific location . 
7 We simply don't have those facts. We haven't. even attempted 
8 to get those facts, and we haven't had a fac·tua l hearing 

9 vle haven '"'c had an evidentiary hearing to glean ·those. 

10 Just as a.n example 1 if you. have a senior wa·ter right 

11 holder in the Delta who has a certain water right for a CFS 
12 diversion and it's for irrigation.. 1I1hey don't divert wa·ter 
13 30 days out of the month; they di,rert water a few days to 

14 irrigate and then a few ·clays later in the month to irriga·te. 

15 When they are not irrigating, the junior water right 
16 holder has the opportunity to ·take that very same wat:er 

17 legally. Your staff's information is based on a 30-da.y use 

18 of that water that's been reported. That's not correct~ 

19 That:' s not t he "'lilay junior and senior water rights work. If 

2 0 it was , it would never vJork? Even in the ·wet years we 

21 couldn't get ·tha·t done,, It 's because vte have senior s 

22 turning on and off and juniors using that this whole system 
23 we have with the over appropriations that you keep hearing 
2 4 about, that • s hOlt/ it works. 

25 AJlother issue. When you're talking about my 
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1 client's pre-'14 water right holders in the San Joaquin 

2 River being· curtailed to protect more senior "pre-1914 water 
3 righ·t users in 'l:he Del·ta," you have a real difficulty, 

4 because those pre-'14 water right users in the Delta are 
5 simply claimant-s. No one has determined whether or no·t they 

6 have valid pre-'14 water rights. They-- they very well 

7 may. No one has determined that. 

8 So to curtail upstream pre~'14s in favor of 

9 do'lj!Tnstream more senior pre-' 1.4s who have not es·tablished 

10 their rights; .it's simply not equitable, it's not legal, 

11 and, of course, it will be challenged Q 

12 CHAIR ·FELICIA IviARCUS ~ So I follow the logics of 

13 that ~ Basically{ it would be an argument that we can't do 

14 curtailments because VJ"e haven't adjudicated the whole 

15 system? 

16 JEANNE ZOLEZZI: No~ You _,,_ you have -- you have no 

17 idea if someone has a. valid right .. When you're dealing with 
18 post '1 4s, you have a--

19 CHAIR E1ELICIA !-'JARCUS ~ But you say \ve could never 

20 curtail seniors because we haven't adjudicated it fully the 

21 v.1ay other wes·tern states have" Orr in some cases we have --

22 in some cases perhaps ·v·re have" 

23 JEP .... NNE ZOI~EZZI ~ If you had determined, 

24 CI-U!i.IR F'ELICIA MPJ.RCUS ~ Bu-t I 'm trying to understand 

25 ho,~r v1hat: you're saying doesn't mean 'i.ve just can't do it at 

~; - ······-····················-·- ---·-···········-········-·····-----· -------········-·······-···--------
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1 all ever until w·e adjudica·te the "'"<vhole system. 

2 JEANNE ZOLEZZI : Tha·i: 't.tolould be my legal conclusion. 
3 CHAIR FEI,ICIA. MA.RCUS: I, m 'Jcrying ·to unders·tand \rV'ha.t 

4 you '.re saying 1 that you have no au·t.hority over pre- • 14s ~ 

5 J-EANNE ZOLEZZI ~ And t.ha·t' s one of the reasons is 

6 that you don • t have a permit that you can look ·to and say 1 

7 11 This pre-' 14 has a right to take ·this water at this time." 

8 The courts have very clearly said very recen·tly that 

9 you do have the authority to determine if a pre-'14 is 

10 valid cy They have said. that you have to do that in order to 

11 determine if they're legally taking \'later i but the court 

12 also said , "You can't go beyond that. You can '·t regulate 

13 that water r ight." 

14 And once you determine a pre-' 14 • s r.igh·t -.;.ris-a-vis 

15 another pre-'1 4, you ' re regulating . Once you tell that 

16 pre-'14, "Okay, you have a valid right, but you have to stop 

17 -'caking it because other water right holder:s need the water 1 

18 you're regulating. " And I v"lould ask you to ask the hard 

19 questions of your staff because we know that your legal 

20 counsel · is telling yon something differen:t ., tha·t you do have 

21 that authoritya 

22 And, obviously, ·we wil l get the ans\tler to that 

2 3 because, you know·, if ~Je have broad brush curtailments, we 

24 will bring that up a.nd have the legal answer. 

2 5 CHAIR F'ELICIA £,5ARCUS ~ Right.. I 'm as su.mi:ng that one 

·--·---- ------"--
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1 is on the list? 

2 JEANNE ZOLEZZI ~ It is. 

3 CHZ.I .. IR FELICIA Ml-\RCUS g But I don It ·v1ant to see the 

4 list, frankly. 

5 JEANNE ZOLEZZI: And that's how you get to it, 

6 because how can you curtail me as a p:re- I 14 ~M"hen I have 

7 data, I have a posted notice from 1911 that shows I have a 

8 valid right to divert, and someone else just says, "Oh, I 

9 have a pre- 1 14 right" with with no proof and no 

10 determination or fact finding by this Board that that's the 

11 case., 

12 BOARD MEJ.VlBER DORENE D 1 ADAMO~ So wha·t yot.:.t' re saying 

13 is that -v1e don It have jurisdiction over pre Is, and ·that, in 

14 additionf that -r.,;e need to wait until -r..,.;e get a complaint? 

15 Someone has to be injured 

16 JEAJ::f"N'E ZOLEZZI ~ Well., as to pre. absolutely·. That 

17 is the law as wellm You could if you could determine 

18 w·ithout a complaint that there 1 s an injury, obviously you 

19 could perceiv~ that way. 

20 But again, the courts ha.ve been very specifier and 

21 the Califorriia Supreme Court has stated that a threat of 

22 harm, which is t¥hat v.re are hearing staff telling us, that we 

23 are curtailing in order to protect, John O'Hagan told us, 
; 

24 I "Well, there's a threat that these senior w·ater right 

25 I holders will be injured beca.use you 1 re taking their \<vater." 

l_________ ·----.. ·-·---.. ·-·------·------ ---·-·--.. ·-·-··-·-·-·----~---·-·___] 
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1 The California Supreme Court has said a threat is 
2 not enough. You have to prove that the senior water right 
3 holder has actually been substantially injured or materially 
4 injured .. 

5 So if you're just taking water that they weren't 
6 going to divert that day, you~re legally entitled to it. If 
7 you've inconvenienced them, you're entitled to it. If we 
8 have ·taken, you know 1 one acre foot from the projects, 

9 that's not a substantial injury, and they cannot show what · 
10 water v.re 're taking, i:E any, that. vve 're not entitled to ., So, 
11 yes 1 our point is that you simply don' t have the site 

12 specific information that's needed t:o do this. 

13 And again.i as we've said it before .. it's also the 
14 due process issue., You k x1owi' we're getting double-speak, 
15 very frankly 1• from your staff~ We receive in the mail 

16 ·the post-: 14s received a letter tha.t: said, "You are 

17 immediately to cease diverting 1 and v;rithin seven days you 
18 will file under penalty of perjury a certification that you 
19 have stopped diverting. But it's just a notice and it's not 
20 enforceable o, 

21 You. knov¥'; we can' t have it both \¥ays. It! s either a 
22 binding notice to cease diverting or it's just~ letter 
23 saying., "There might not be enough irvater for you 1 you better 
24 consider w·hat you do or vve • 11 come after you." 

25 What you sent out is a noticeo It is &n order to 

~~----··· ·· ········ ·······-···· -----····--·-··············-·-··-----·-·-··················---- -·········-·-·-···-·-··· ···-·-_i 
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1 stop diverting, and you cannot do that without a due process 

2 hearing. You can't do tha·t without an evidentiary hearing " 

3 And that Is why your staff is not calling i·t an 

4 order; it • s just a notice ~ Because, as you \·.rell kno·w, you 

5 can't have a binding order affecting your property rights 

6 without some kind of due process, wi·thout a hearing, right 

7 to be heard evidence, -v;b.ich v.re 've had none of" We simply 

8 have ·staff, based upon a graph that we ha·ven' t been able to 

9 cross-examine or correctly verify saying , "Someone might be 
10 injured in the future ~ You have to s·top diverting.," 

11 It simply doesn • t \'Jork, which is ·why we are asking, 

12 "Let's see if we can -v;ork out something volun·tary and still 

13 pursue these legal issues to get them answered , n or let's 

14 take a different approach and '.vait un·ti.l we have complaints 

15 and you can do -that sit.e specific determination through a 

16 hearing . And ·then we I 11 ge·t our ans¥rers and vve' 11 know iwho 

17 needs to be curtailed and who doesn't need to be, so --
18 But we hope ·-- we hope to get some numbers from your 
19 staff and, hopefully, we can \tli'OJ:k out some voluntary 

20 curtailment so that 't.ve don't have the chaos that follovlS and 

21 we can come up with some kind of or:derly v1ay to ge·t these 

22 questions answered., I know that Mr" George has been "tvorking 

23 very hard on that -to Jcry to get some of these ques·tions 

24 
! 

answered in an orderly way ra·ther than the chaos result. So 

25 I I do thank your staff for its efforts. Thank you. 
L -------- --··-··· .. -· ... ·---- ·-···-·-.. -....... - --- ----··-·--····--------·-·-...J 
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1 CHAIR FELICIA MARCUS~ Okay~ 

2 BOARD MEMBER DORENE D'ADAMO~ I just wish my 

3 housekeeper vacuumed that wello 

4 CHAIR FEJ..~ICI.A ~1l:ffiCUS: Some -- can you hear ·that? 

5 It's like someone is vacuuming in the hallway behind us for 

6 15 minutes. I don't knowo Sorry. We are listening, it's 

7 just --

8 JENNIFER BUCKMAN~ And, for some reason, I'm always 
9 last at ·these things., Jennifer Buck.:man G I'm here on behalf 

10 of the Friant Water Authority. 

11 And I just wanted to clear up -- I want to -- it's 
12 la·te, and I don' ·t w·ant ·to repeat any of the corrunents and be 

13 repetiti-ve of comments that have already been made for us by 

14 others. bu·t I did want to clear up the comment in reference 

15 to Arvin-Edison Water Storage Districtv which is a Friant 

16 Division contractor and a member of the Friant Water 

17 Authority. 

18 They are not transferring 150,000-acre feet of CVP 

19 water this yearo The Friant Division contractors, as this 

20 Board is painfully aware, got a zero allocation this year 

21 like v.Je go·t last year.. They don It -- iite didn't 1 as a vJhole 

22 division, v1e didn I 't get 150, 000-acre feet of water either 

23 ·this year or last year or ,·the two years in combination. 

24 So our hydrology this year is even more challenging 
I 

2
,.. 
:;} ·than it v:ras last year because ·the local streams have I 

- ·--·-···----·--_j 
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basically very, very little supply to augment. 

2 So the folks in our division that have other sources 
3 of supply are in an even worse situation this year than they 
4 were last year o .As a result of that r we put together a 

5 complicated package of exchanges and transfers in order to 
6 "develop a ·v1ater supply for the Frian·t Division contractors. 
7 And as you all kno~·t from some of ·the prior v'lorkshops 
8 and such we • ve had on the TUCPs, ~it.hin our service area, v;e 

9 have thousands of families who are still out of water 10, 
10 12 months later after their wells ran outu It's p:rimarily 
11 impacting low-income :families 1 folks -v1ho can l t afford to 

12 drill the well deeper or move., 

13 A . .nd in response to the comment earlier that there 
( 

14 are no end~ngered farmers, well, there are in our area in 
15 Terra Bella and Lindsey and. Strathmore and Orange Cove. I 
16 know plenty of endangered farmers, A 1ot of our guys are 
17 growers that have been on ·the same land for multiple 

18 generations , and right now their lives and livelihoods are 
19 on the line. we~ve got 15,000 small family farms. Within 
20 the Friant Division, the average farm size is less than 200 
21 acres. 'l.'hese aren • t g·uys tha.t can wE~a·the:r a long mu.l ti-year 
22 drought like that. 

23 1\.s I 1 'l'e men·tio.ned to the Board before f ·v;ithin the 

24 

I 

Friant Di·~.rision is a l.i·ttle bit unique in the fact that \-ve 

.25 are a conjunctive use system, planned that way under the 
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. ·-· .. -·····-· .. · .. -·---, 
1 California. Water Plan and operated that way, which means 
2 that our M&I contractors, those who have municipal and 
3 industrial needs within the Friant Division are served by a 
4 Class 1 contract, not a specific M&I contractQ 

5 So it's critically important for us to develop some 

6 Class 1 supply for those contractors this year because we've 
7 got six cities, including the City of Fresno, that are 
8 Friant contractors and need that water. 

9 A lot of people ·1:1orked very, very ha.rd to get w·hat 
10 is essentially a replacement of ·the Class 1 supply '~e ·would 
11 otherwise get, and it's not just Arvin-Edison, we have other 
12 Friant Division contractors 't!lho w-o:rked on tha·t. Delano 
13 Earlimart and Kern and Tulare v1er.·e both involved in the 
1-'1 transactions, as were a number of our neighbors, the 

15 exchange contractors and Westlands Water District was very 

16 helpful to us in making some water and deferring - - ·ta.king· 

17 some wa·ter out of San Luis so that 'irve could a\roid a lov1 
18 point problem and make the water available behind Millertonf 
19 we were able ·to back it up through a multi-party exchange " 
20 It's a really complicated package of transactions 

21 ·tha.t we've put together, and that' s ~Hhy it may be confusing 

22 to folks who jus·t read, "Oh 1 there's 150,000--acre :teet of 
23 water that's going to change hands at some point, but that's 
24 not this year and it's not CVP supply." 

25 We're developing a minimal supply for the Friant 
I ~....._ __ , _______ _ 

i 
······---~· 
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1 Division contractorsQ We're getting a total of less than 
2 30,000-acre feet for the entire division. 

3 So I also want to echo the comments that a bunch o:t 
4 o·ther folks have made about how the State Board staff has 
5 been really helpful this year, and 'Vle appreciate that. It's 
6 a much more iterative process this year than last " and we're 
7 very ·thankful for the 1 you know, discussions ·we've been able 
8 to ha.ve with Kathy and 1'-:iichael and a bunch of other folks. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

CHl~IR FELICIA M.A.RCUS: 1'hank you ·;rery much" 

(Whereupon, end of transcribed portion .. ) 
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1 REPORTER'S CERTIFICA'rE 

2 

3 State of California 
ss . 

4 County of Sacramento 

5 

6 I certify that the s·tatements in the foregoing 

7 hearing \•~Tere transcribed in t.he within-en·titled cause by 

8 audio; that. said hearing was ·taken at the time and place 

9 therein named; "'chat the tes·timony of said tvi tnesses was 

10 reported by me, a dt1.ly Certified Shorthand Reporter of t he 

11 s·ta·te o:E California. authorized to adminis-'cer oaths and 

12 affirmations; and said testimony was thereaf·ter ·transcribed 

13 into typewriting. 

14 I further certify that I am not o£ counsel or 

15 attorney for either or any of ... che parties to said hearing, 

16 :nor in any ~vay interested in the outcome of t:he cause named 

17 in said hearing. 

18 IN WITNESS w:::tiEREOF, I have hereunto set my hand this 

19 2nd day of Septernber, 2015., 

20 

21 

22 

23 

25 

THRESHA SPENCER 
Certified Shorthand Reporter 
Certificate No~ 11788 

I I 
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PORTION OF TPANSCRIPT OF PROCEEDINGS 

(File 12 -" all) 

--000· ···-

CHA.IR FELICIA l"iARCUS: Thank you." I know folks have 

5 worked very hard to try and actually converse · and 't/lOrk these 

6 things through, and it 1 s much better -- it doesn 1 t take a\."lay 

7 from the fact that it's a horrible dro~ght and a horrible 

8 situation (inaudible) " So figuring vlhat to do is the 

9 che.llenge " 

10 I'm trying to figur e ou·t vJha·t the most u.sefu1 ·thing 

11 for us to do right nOV"! would be ~ I found this actually 

12 quite helpful, believe it or not. 

13 What? 

14 (Inaudible~) 

15 CHAIR FELICIA MARCUS~ Oh, Tim? Oh, yeah. I didn't 

16 bring -- your card is over there. 

17 

18 

19 

Tim, last \ttrord. You 1 11 j ust wrap it all up for us? 

(Inaudible.) 

CR~IR FELICIA J.VIARCUS: That's fine. 

20 rrnv.t: 0 I LAUGHLIN~ Tim 0 I Laughlin, representing- the 

21 San Joaquin Tributaries Authority. I have a question for 

22 s·taff i and maybe they can answer it~ So on the chart that 

2 3 vvas put up on the screen 17 it said "San Joaquin River Basin 

24 Curt:ailment ·this Friday." 

25 Do \'l·e know r is that the San Joaquin River Basin from 

----·--·---····-·-···-·-·····-···-···········--·-··----------·--··-·-·-···-·-·-·····-·-········-·-·-·····-····-·-·-·-·-···-·-·-···.! 
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1 Vernalis all the way to Friant, and if --what's the 

2 geographic boundary of it? And also is there · a start date? 

3 Is i·t 1906 or 1908? What's-·- what's the game plan? 

4 KATHERINE TrlROWKA: Yes~ Staff has done the analysis 

5 for the individual t~ibutaries, the Stanislaus, Merced, and 

6 ~ruolum.t1e, and right no~>1 t.hey' re combining data for the basin 

7 as .a whole to give us a common date a·t a com:mon loca.:cion G ·I 

8 believe it's Mossdale Bridge. 

9 TIMOTHY O'LAUGHLIN: So -- but does that -- but will 

10 that include the -- if it's Mossdale Bridge, you're going to 

11 curtail on the mainstay on San Joaquin River on Friday too? 

12 

13 

14 

15 

KATHERINE M.ROWKA: It ' s co1mnon curtailment. 

TilliiOTHY 0 'J.JAUGHLIN: All right,, Thank you .. 

CHAIR FELICIA MARCUS~ Say that again. 

KATHERINE MROWKA: So, basically, it would be a 

16 watershed-based curtailment like all of our others ha.ve been 

17 this year~ 

18 TIMOTHY O'LAUGHLIN: Well, okay.. So it's just going 

19 to be ·the Stanislaus, Tuolumne, and the It1erced? 

20 KATHERINE ~~OWKAg Noc We've run all the data for 

21 the individual -- those are the tributaries~ 

22 TIMOTHY 0' L.AUGHLIN: I just. need to knor.-r is it all 

23 three of them --

Plus f Ttv .. e' re running right not~ the 24 I '"' KATHERINE MROWKJ>.: 

25 ~_:~-f~r the major-- for, like, the combined whole 
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1 watershed picture, so ... 

2 TIJ.v101rHY o I T..AUGHLIN; So is the curtailment going to· 

3 include ·the main stem San J·oaquin? 

4 IU~THERINE MROWKA: At this time ~ 

5 TIHOTHY O'LAUGHLIN ~ Perfect o That's all I needo 

6 Thanks ~ I appreciate that. 

7 I just have two real quick pointso I am struck by 

8 the irony of this, and actually Terry Erlewine tee'd this up 

9 earl ier, and it came in the letter that you received last 

10 year which started these discussions going forvva.rd. 'Which 

11 ·was the exporters say 3 5 percent of their water is being 

12 mysteriously disappearing in the system. We think i"'c' s in 

13 t he Delta but we need to find out where it • s -- i.·uhere it.' s 

14 currently, 

15 And you got that le·tter and then you folks started. 

16 your process to go fonlard and collect i nformation to do 

17 what you do. 

18 So I find it strange that we 1 re in this process no¥!, 

19 and ·the first curtailment that: s going to be issued is on 

2 0 the San J·oaquin River above Vernalis. And I • m wondering why 

21 ·that is because there 1 s no way tha:t anyone on t he mainstem 

22 o f the San Joaquin River or on the three tribs could ever 

23 take stored water from the projects. 

24 So I'm sitting' her:e, and here I s my ques·tion to you 

2 5 folks , because you're the policy people.. And w·hen you do 

-·-- -.. -.. - ... -.. --.-.............. -·--·· .. ·-·--.. -·----·-----· -----
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1 policy; in my mind, you have a goal in effect.. O:r what's 

2 the goal? 

3 So I've been asking your staff and pe6ple, "What is 

4 the goal?" "And I hear it's to protect senior rights. Well, 

5 that's really not the goal. · The goal is, is to protect 

6 stored water being released by the projects into the Delta 

7 so you can back more water up into Shasta and Oroville and 

8 the .American River £· I have no problem with thato lrotally 

9 down with that~ 

10 So t·Jhy is a curtailment being issued on San Joaquin 

11 because we don't take their stored water and we can't 

12 possibly ·take ·their stored '~:.\Tater? And so it r s kind of 

13 ironic.to us that this is occurring in the fashion that itrs 

14 going to occur. 

15 The other thing that's ironic is 1 to me, is there's 

16 this discussion, and I applaud IVls ~ Spale·l:ta on moving 

17 forward or trying to get some reduction in Delta '·vater use. 

18 Ny clients have already been reduced some'\·lhere 

19 between 40 and 90 percent. So if the -- if the goal is that 

20 we've taken these reductions and you get a hall pass on 

21 curtailment and enforcernentf then w·hy are "Yre issuing 

:f.2 curtailment notices at all of the San Joaquin River of the 

23 tribs? We've already reduced~ We took those "VJ'e ·took 

24 ·those voluntary measures already in February and March. So 
I 

2 5 how are you going to do tha·t? And one of t.he oxymoronic I ! ! __ --·---··-· .. ·----.. -·---- ------·-···-----......... ... -· ..................... _ ... - .. -..... -................................................... ___ __________ j 
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;----· 

1 things 

2 CHAIR FELICIA IvlARCUS: Wait. What do you mean --

3 what do you mean by that? 

4 TIMOTHY 0 I LAUGHLIN: Well r all t:.he districts 

5 voluntarily reduce their water supply to their growers and 

6 have pushed water up into storage and are and a:r.:·e taking 

7 conservation measurements . and, therefore, so ·why is ·that any 

8 different --

9 CHAIR FELICIA MARCUS~ But~ tha·t' s ·the stored --

10 that's the stored water. 

11 TIMOTHY o 'LAUGHLIN: Bu·t it doesn't mat·ter Q If 

12 they're taking -~· I mean, think about it this wayo If the 

13 statement is ··· - here's the funny thing abou~ this. 

14 If t.he goal is that 1 · based on the curtailment that 

15 we were going to protect stored water in the Delta, and 

16 people in the Delta aren't t aking water without -- without 

17 right, just because you reduce it 25 percent and they're 

18 taking 75· percent: withou-'c right doesn't make it right. 

19 So my question to you and your staff is, who are 

20 you ···- what is the goal here? Because i.n the her Kathy's 

21 presenta:tion t it was ironic. I mean, cthere is no ,,ya_ter in 

22 the San Joaquin River sys·t.em. There is nothing. And, like 

23 she said, you go out and do these inspectioos and it's dry. 

24 Like \o~·e said last yea.r and v.:e said this year again, people 

25 ups·tream o~ our reservoirs: we're :o.o·t concerned about. them 

I 
·- --·-·----·--··-·-- - ····-· .................. ____________ j 
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1 diverting.. There is no water to diverta 

2 So what-- what are -- I' m asking youA What are you 

3 trying to accomplish here? I :mean, I get --· I have no 

4 problem because I've been f ighting this battle for 25 years. 

5 I have no problem tee'ing up legal issues that need to be 

6 resolved in the Delta, ol<ay? I a.:.:n fully supportive of that. 

7 There's some major -·- like, is stored vrater released to meet 

8 Delta outfl0\\7 protected? I don 1 t know. I've never seen a 

9 1707 on it, I ' ve never seen a State Board Order on it ~ If 

10 that water goes into the X2 zone and it's abandoned, is it 

11 subject to appropriation? 

12 I mean, there are great questions to ask, okay? But 

13 if you go about it with a curtailment : here's my fear ~ ~1y 

14 fear is we're going to be in a leg·al procedural morass, 

15 which has nothing to do with the substantive issues. 

16 Because i·t Is all going to go ·to whether you have a notJ.ce, 

17 whether you have an order 1 \vhether you 1 ve taken a f ina.l 

18 action, whether i-'c 1 s an ac1Llinistra-'cive action, can we seek a 

19 stay? Can you seek -- can we have a TRO? Are you going to 

20 

21 

22 

23 

24 

sa.y ¥le have to exhaust our administ.ra·tive perimeters and 

come ba.ck here and file motions for reconsideration? 

I mea.n 1 tve ':r.:e going to be playing tha.t dance 1 and 

especially if your staff rolls this out in a sequential 

order where we're going to have curtailments for -- I don't 
! 

25 _:_ow--=---~:~~:: __ ~oing to go all pre- ' 14 rights a ~-1---~~~~~~ay_j 
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1 -~~~~----~~o--r-11.-.k-e-, -1850, or are you -;-:~~;:~;-~~~~~ 

KATHERINE MROWKA: Staf:f is still doing that math 2 

3 for me ,. 

" 4 TIMO'I1HY 0 1 LAUGHLIN~ Okay. So -- but let 1 s say you 

5 do half of them nov1 and half of them later~ So now we 1 re 

6 going to be staggering these people through these processes 

7 with various complaints, ·then you 1 re g-oing to do riparians, 

8 no'il you 1 re going to do Sacramen·to. 

9 No~T: my clients have claims tha·t they have pre- • 14 

10 rights that are superior to pre- 1 14 rights in the Delta, and 

11 you're going to -- so I get the issue and the legal issues 

12 involved, but the process by which you're trying to - - and I 

13 keep telling your staff this ~ .. , the process by ~..vhich you 1 re 

14 trying to get ·to the point to put the legal issues in play 

15 isn't going to get you there. 

16 CHAIR F'EI, ICIA IViARCUS ~ And what's your suggestion? 

17 TIMOTHY O'LAUGHLIN~ My suggesti on is that if you 

18 truly feel that you want to do -- get to these legal issues, 

19 and I've told your Water Master this and I've told your 

20 staff t his, you issue CDOs' and ACLs on specific properties 

21 or in·teres·ts in vlhich you think parties are taking wate .r 

2 2 without right. It's pret-'cy si.mple. Because the broad brush 

23 isn't going to get you there and it's not go~ng to give you 

24 the fact patterns and it's not going to give you the issues 

25 that you ~vanto 

-------·-·-··------·--····-········-········· 
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1 BOARD MEMBER DORENE D 1 ADAI.'V10: But tho.t just seems to 

2 be one aspect of itg So if we were to focus on -- I guess 

3 you're talking about the Delta diverters that may or may not 

4 have a right, but ·the issues are broader than tha·t. And 

5 just 

6 TI.MO'l'HY 0 1 LAUGHLIN: Are they? 

7 BOARD I"iEHBER DORENE D'ADAMO: Well, and -- okay. So 

8 when you say protecting -- that we're protecting -- we, 

9 staff, is wanting to protect senior water right holders~ 

10 'ril\10THY o • LAUGHLIN ~ Okay~ 

11 BOARD ME11BER DORENE D 'AJJAMQg So the Delta diverters 

12 are also in the San Joaquin watershed~ 

13 TIMOTHY O'LAUGHLIN: Yes, they areo 

14 BOARD ~IEI~BER DORENE D '.ADAMO~ And so one would think 

15 that, in anticipa·tion of a claim that they ~·1ould have, is 

16 what about folks upstream, such as your folks? 

17 TIIYfOTHY 0' LAUGHLIN~ And if Ivl:r.. Herrick 

18 Mr. Herrick is sitting right behind me. If Mr. Herrick ever 

1.9 has a. claim that we are improperly diverting his Yla·ter 

20 downstream, bring it ono 

21 BOARD MEMBER DORENE D'ADAMO: Well, I just 

22 TIMOTHY 0' LAUGHT.JIN: But that 1 s not ~ .... bu·t ·tha·'c 1 s 

2 3 not ·tv hat happened here Q 'rhe claim that \<Vas made 'l!a.s made by 
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1 ma.ke a cla.im last year that we were improperly taking his 

2 \~>Tater upstrea.m. 1:Phat claim 'irJCl.Sn It made" And if he ~Jant.ed 

3 to make that claim, I think that would be a fine claim to 

4 bring to t.he State Boa..rd o:c to a court and we can go through 

5 thatf but that's not lflhat this curtailment is about. 

6 IJ}he curtailment is -· - the curtailment is to push 

7 more water into the Delta, okay, so that the Delta people 

8 can get their water needs me·t and, ·thereforer back off 

9 taking water that's being released by the projects . That's 

10 vJha.t 's happening 1 okay? And it's under the guise that they 

11 have senior rights . 

12 Now, Mr .. Her:cick and I have had numerous long 

13 discussions about who has what senior rights in the D~lta , 

14 but like even your staff admi·ts, v:rhen the forms came in, 

15 people in the Delta claim pre-'14 and riparian rights. Your 

16 TrJater Master sent them a letter and said "Which one is it? l! 

17 You.:c. staff a.nalysis treats eve:cybody like a riparian., Well, 

18 we already kno·w under the Phelps case that everybody isn't a 

19 riparian~ So that's the issueo 

2 0 And if you go this route, the problem is going -'co be 

21 you're going to get stuck in this legal rnumbo-jumbo vJorld, 

22 and you're no·t going to g~t to the substantive issues o And 

23 the curtailment isn't going to g~ve you additional water in 

2t1 the Delt.a , if ·that's v'lhat you • re hoping for. I don't know 
I 

25 1 if you're hoping .for additional water in the Delta or if 

~---· .. --.. -·-·----··---··-- ·-------------' 
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1 you're hoping to cut off or reduce the amount of loss to the 

2 exporters ~ I don 't know '\vhich one it is. I go back and 

3 forth every other day about which one it is. 

tJ CHAIR FELICIA YillRCUS: {Inaudible@) 

5 TIHOTHY O'LAUGHLIN~ It isn't? So is it to protect 

6 stored water? 

7 CHAIR FELICIA r'.i&.~CUS: r·t 1 s to implement the system. 

8 BOARD MEMBER STEVEN MOORE: Yeah, you know. We look 

9 at 

10 CHAIR FELICIA :tlil\.RCUS: It's fair to point out -- I 

11 mean i ·this is helpful ·to point out what vve need to think 

12 .BOARD 1-lF.~MBER STEVEN MOORE~ In terms of outcome bu·t 1 

13 you knot..;, there is a. ministerial function that, you kn.o·w, we 

14 have to confront when there's --· \-vhen the demand outstrips 

15 the supply~ so there 1 s a ministerial function that '{/Ve' re 

16 ·trying to, you.knov-;r, in good faithi. implement" 

17 TIMO'I'HY 0' L~L1UGHLIN: Well f now see that's now I 

18 take you· at your vJord -- and I take you at your word and I 

19 agree entirely wj:'ch what you say, and I understand that 

20 regulators wants to regulate and I understand this desire 

21 ·well, no, becc-.. use here's the problem .. 

22 'We .::'resented to you last year ~~·- v1e presented to you 

23 last year in the San ~Joaquin River. We had all the major 

24 water right holders, and we had the South Delta signed up. 

25 I And we said, "You do not curtail us . You don't need to 
I 
1.---
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r-··--· ... 
1 

1 

curtail us. You didn't curtail us. You had no complaints. 

2 You had no allegement of water right infringementso You had 

3 n.othing on t.he San Joaquin, except some BS little things 

4 down on ·the mainstem of the -- on the Friant. Those were, 

5 like , t hr ee complaintso 

6 So we opei·ate -- because, you see, actually, I 

7 disagree with you. The water rights system is a 

8 self-effectuating system ~ And if you have a water right, 

9 you and your neighbors get ·tog·ether and figure out how that 

10 ·water is going to move through the stream, ho\,r i -'c' s going to 

11 operate , 'tvho is going to div-ert f and when .. 

12 So -- so that's the basis. You don't see 

13 curtailment notices because you don't need them. 

14 So-- and if you.try to do it in the San Joaquin 

15 River system, which is this b:i.g, than you're just going to 

16 run into all these little nuances and problems" 

17 So my statement is, don' ·t issue it, and if you think 

18 somebody is illegally diverting- '11'Jate:r. : issue a. CDO a.nd an 

19 ACLr and you'll be in a much better position c 

20 CHAIR FELICIP:.. MP:.RCUS ~ Clearly. 

21 JOHN HERRICK: If I ~ayQ This is the sort of t hing 

22 t hat we need to discuss more thanr you knol.v, no offense but , 

23 you know, at 7:00 o'clock at night at the last minute . 

24 CHAIR FELICIA I~CUS: No. Agreed. 

25 JOHN HERRICK: This is very i mpo:ctant f and I' rn no·t 
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1 trying to isolate my clients so everybody else is fine. But 

2 Tim has brought up the crux of the issue. Curtailments on 

3 the •ruolumne and the Merced and the Sta.nislaus in a year 

4 when the~e's zero water, really, that's not protecting South 

5 Delta., 

6 The inten·t of "chis progr~m is to protect exported 

7 stored yJa·::er. NO\t-1, we could find ways to ·'cee tha.t up, ·we 

8 could. go after somebody, but that's who is being protected. 

9 It's the stored water for future use, whether that's fish or 

10 X2 or ei{ports 1 that's .. che intent of this process. 

11 Now,. I don't knO'vv if that's J."lhat you think or I 

12 don 't knottr if that's what staff thinks to themselves, but 

13 nobody' s -- there's no senior right holder that's going 

14 11 Phew, you curtailed everybody from Mossdale up" -- and 

15 besides, it can't be Mossdale, it has to Vernalis. Mossdale 

16 is in the title zone~ 

17 But -- but this is the issue. And it all boils back 

18 dov?n to the poor Sout.h Delta 1 which is should they be 

19 diYerting ~rater when somebody is releasing s·tored ttJa.ter to 

2 0 meet obligations? . Well, vle think the answer is clear, but 

21 evarybody else apparent ly doesn't,. So if you want to tee 

22 that up, let 1 S figure it out. 

23 But you're embarking upon a curtailment of, I don't 

24 know how many, hundreds or thousands of diverters fo:r no 

2 5 benefit v1hen there • s no complaint ~ 
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1 NO'VV', I would say if somebod~y· is complaining that the 

2 Delta is -- these illegal diverters, it's odd that they 

3 don • ·t bring a co~plai:nt fo:r that~ 'I'hey just writ.e a letter 

4 that says, n You know , I think they Ire evil" and ·then 

5 CHAIR FELICIA Ml\.RCUS ~ Bu·t, see nov1 you Ire making 

6 caricat.ure of itg 

7 JOHN HERRICK: And then the Board repeats that for 

8 two years, but be tha·t as it may. 

9 CHAIR FELICIA MARCUS~ Right. Look, I see what 

10 you're saying and, you're right, this isn't the best time to 

11 have ·this conversation~ What we've been struggling to do is 

12 figure out how to tee that conversation up ., Because what 

13 happens is a caricature of people caricaturing other 

14 people's legitimate interests. 

15 So we have t·~Jo sets of problems, and they are real 

16 problems. One is the unsettled lega.l decisions~ Some think 

17 they're settled, some think they aren't 1 the \.-wYhole set of 

18 those~ And then there's this issue of the data o.nd the 

19 infor:ma·tion we have, some of which we don't ha.'\re because 

20 people haven't given it t.o us and some of which ·they have 

21 now given to us. .And so there's a whole hassle of things 

2 2 that people are doing a Rashomon on; and ~Je have to f i9ure 

23 out what to do about it. 

24 JOHN HERRICK; But ~·Je a:re not having workshops or 

25 hearings to find that . 
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r·----·-·--·-··-····-·-·-····--····-·· ··------------------------------, 

1 I CHA_IR FELICIA MARCUS: Right. F~.nd "VJhat we need is 

2 h·elp in tee-.. ing up those issues, which .is what I \vas trying 

3 to get at before versus a restate~nt of people's positions 

4 and ·what somebody else's intent is and vJhy they' :.re bad. 

5 Which I know is a human thing to do, I just don't find it 

6 ·that useful o 

7 BOARD MEMBER DORENE D'ADAMO: How would you suggest 

8 we tee it up on stored water? 

9 JOHN HERRICK: Well i? I've been asked -- we, not Io 

10 We've been asking for a couple years if you -- if you, as 

11 the Board or staff, ~ill give us your factual 

12 thought/factual determination of how \vater w·orh:s in the 

13 Delta and tell us why you think the law that we ' ve quoted to 

14 you is ~vrong, then we could have a workshop and see where, 

15 you know, somebody is making something up or not or if it's 

16 clear oi· if it's not resolved or if there's issues or 

17 there's conflicting law·" And then, from that , tve can figure 

18 out what to do " 

19 And I've suggested before , you guys will never agree 

20 to it, not because of you but because of the Attorney 

.21 General's Office and your own counsel, you '11 never agree 

22 to 1 "Here's ·the set of fact s and the law ff and let's get a 

23 declaratory relief action quickly~" 

2 4 Now, I don• ·t kno\>7 why tha·t could ever happen, but 

25 that's an easy way to do it , especially if tve 've all sat 

'------------·---·-----------

I 

J 
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1 

2 

3 maybe, boom. I mean 1 that Is the easiest and cleanest "VJayg 

4 ·so tha·t Is your discussion, no offense, \'lith the A.Gl s office 

5 who v1on 1 t listen t.o you and your own staff who \>Till listen · 

6 to you, so -- ·there are ways to do it. There are many other 

7 ways too 1 but those -- those a.re the issues . 

BOARD MEMBER DORENE D 1 ADAMO: I have ·-- I have a 

9 question for you. Let ' s just assume that vJe have tha.t 

10 answer on stored v.rater and that there 1 s the determination 

11 ·that there's a certain amount of stored r,Jater that the Del·ta 

12 divert.e.:cs are picking u.p. Wouldn't i·t matter to you at that 

13 point about a curtailment process on the San Joaquin and on 

14 the Sacramento? You 1 re at the bottom of the sys·tem. 

15 JOHN BERICK: Well, stored water is released into 

16 the Delta¥ but. the issue is whether there's natural flow 

17 absent the stored water for people to divert, whether there 

18 are regulatory and statutory obligations on people who a re 

19 releasing water to the Delta, and whether there are 

20 regulations tha·t are ordering people to maintain conditions 

21 for those diversions in the Delta. So it's a bigger group 

2 2 of things and, of course 1 ho-wever it all pans out ·~ u 

23 BO~RD MEMBER DORENE D'ADAMO: Righta 

24 -- then some day it -- some day a 

25 

JOHN HERRICK~ 

l. po'cential curtailment m~~~-:: __ ~~:o~:a~:: __ ~ut -~~-~:_::~::J 
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r-·-- -·-····-·-·-····-·~· ····------, 

1 Anyway, I didn't mean to delay things, but 

2 BOARD MEMBER DORENE D 1 ADM~O: No. No. 

3 JOHN HERRICK: But this .is the heart of the matter ,, 

4 Because the -exporters don It t<lant Tuol urane River ~v-ater --

5 well, I said ·tha·t wrong. I said ·that T..vrong. 

6 (Laughter from the audience.) 

JOHN HERRICK: Thank you for your ·time. 

UNIDENTIE'IED VOICE~ They won It sell it Q 

7 

8 

9 CHP.~.IR FELICIA ].1ARCUS: That was interesting, yeah. 

10 Yeah, definitely. 

11 Other questions, thoughts? 

12 BOARD 1'1.EMBER T.A.Ivl .M ~ DODUC: 'J:lhe three takeaway, 

13 ·that Is just I got \•Jere, according to MrQ Herrick, no one 

14 listens to us, not. the I~G, no·t anyone else G 

15 .Accordin.g to .Mr. Nomellini 1 staff tells us i:That to 

16 do. 

17 And according- ·co, I forget 'Hho ·the ·third person was, 

18 we're actually doing better than we've perceived~ 

19 (Laughter from the audience.) 

20 CHAIR FELICIA l~ ... RCUS ~ All right: o A 1ot to think 

21 about. I'm trying to f~gure out --

22 BOARD MEMBER DORENE D 1 AD~J~06 I would like to better 

23 understand, it's interesting, because I can go back and 

24 forth on this issue, and there are so many different · --

25 

KATHRYN DAVIS e: ASSOCIA'I'ES 916.567.4211 18 

BBID Exh. 324 



r···--------------------·--
1 BoAR.n l~EMBER DORENE D 'J\.DAHO ~ Yeah. There are so 

2 many different aspects of it. I -- I do think that, a.s you 

3 said, tha·t the goal is to implement the \"Tater r.igh·ts system .. 

4 And one of the things that I am concerned. about --

5 all you have to do is pick up a newspaper and see that there 

6 are people t.ha.t think that ou:r water rig-hts system doesn It 

7 w·ork and maybe v..re ought to scrap it: and try something else. 

8 So we've got to collectively figure ou·t a way 

9 personally, I think "chat it can work, but there are ·these 

10 ongoing issues that haven't been resolved oyer a period of 

11 decades o So vve need to get ·to ·the bottom of it and 

12 demons·trate tha·t the wate r rights system does work" 

13 Because for those of you that are looking at 

14 strictly a. legal analysis, th.ere ' s you should also be 

15 looking at, you know 1 the court of public opinion and what 

16 could occur if we don't do our jobs. 

17 So I'd like to, you knov.r .. maybe~' afte:c ste.ff gets 

18 some time to sort ·through the hydrology, how things are 

19 going for-vJ-ard from, you know 1 ·the sort of the perspective of 

20 the math, have a better understanding of if this happens, 

21 then ·what are the options? If we take this action*' \"Jhat are 

22 the. various options? 

23 No:c just our options, but for those that. \vould be 

24 filing suit or · issuing some sort of counter-complaint. What 

25 j are the different options as far as hov1 things could play 

L--·---------·--------·-··-·-------... ---------······-··-··--·-·--·---··--·----····~·-·-- ·--------
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1 out. · 

2 CHAIR FELICIA MARCUS: Not·l, one thing I find 

3 challeng-ing is the notion that some people hold that we 

4 really can It do anything. And ·the practical impact of doing 

5 ~,,rhat some suggest is· that if we did it legally the -vvay they 

6 said w·e should do it, ~ve could never get anyth ing done in a 

7 drought... Just: not -- just not possible because ~1e I d be in 

8 court forever. 

9 So it does appeal to me to tee up the issues, and I 

10 know that l"ir. George and the team have been ~vorking through 

11 it~ But I ·vvould like to see, soone::c than la·ter i that shor-t 

12 list of issues. We won't resolve all 20 of them or 100 of 

13 them tha·J: a:r·e ou·'c there o I'd like to see ·'tvhat are the three 

14 to five greatest hits that would make progress in t.his 

15 arena, and then \vhere would we make the mo~rt progress in 

16 implementing the system.? 

17 Because just stasis and throwing up our hands is 

18 j ust not an option.. And, I know i again, ·tha·t there are ways 

19 that we can and that; ~1e plan to, but I would like to see 

20 that strategic package :cor moving for-vvard that we've talked 

21 about for a long time, even if it's just in the next couple 

22 of daysr few days. 

23 And I would like a clearer sense of the timing on 

2 4 things so I knovT which ·things we need to decide, what we 

25 have to decide before Friday somehow, and what we have to do 

L.__ __ --------------·-·-·-·- · ······-··- ·······-·-··· ·- ·-·-·······-········-·-·- ··· ···-·-·- ·-····-·-·······- ···-·-
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1 in the next :f. e~fv t.;eeks so that we make the time to be able to 1 

2 the -- the team. Because some of the i ssues we're 

3 discussing today, I kno·w that this is eerily familiar, and 

4 people have brought it up, are the same issues \re talked 

5 about la.st year. A.nd this year is not last year, this year 

6 is worse than last year. A .. nd just not acting is not good , 

7 but I \.;ant ·to make sure that what \"Je do is strategic and 

8 thoughtful but has forward motiono 

9 Would you like the J.ast word? 

10 UNKNOWN PUBLIC SPEAK8R~ Thank you , Chair Marcus and 

11 Board ~ I need to make a. correction to a comment I made 

12 and -·- and I would like to -- as suggestions you consider 

13 what the gentleman said that we have a forum of experts, w·e 

14 need more grow-ers to show up there. They say no one listens 

15 to them so they don'-t come to these meetings, but 3 .• 

16 CHAIR FELICIA MJ\.RCUS: We I ve had a lot at other 

17 meetings, I I 11 tell you <• 

18 

19 

UNKNOWN PUBT.JIC SPEJiKER~ That' s good. 

CHAIR FELICIA HARCUS ~ Honestly . This vJas a quiet 

2 0 meeting compared t:o our last meeting ., 

21 UNKNOYNN PUBLIC SPEAKER~ Yeah . Yeah~ My ·- -· it's a 

22 lot of --the correction is that I'm a good-- I'm a good 

23 news choir singer, and the truth is we do have a dying 

2 t! redwood t.ree that' s almost 7 0 years old. We do have --

25 ~1e 're paid by ton, we have less tonnage~ I'm told we need 
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1 to i:c:t·igate more. 

2 When I went to county .,,... a San Joaquin Coun·ty Board 

3 Meeting a year ago, a lady reported that 11 vlells have gone 

4 dry. ~1y fa·ther said we can't pu·t -- the well go any deeper, 

5 and our house we have cloudy "W\Tater ·and it was clear three 

6 years ago, so vJe'r:e going to have to pay $4,000 for a soft 

7 water system~ 

B It -- we are feeling the result, and a ny talk of 

9 diversion is ridiculous~ We don 1 t -- what are ·they talking 

10 abou·t diverting from -- to semi-arid? And the voca.bularyo 

11 We haven't heard the word aquifer. I heard ripariano 

12 v•7e only have a w·el1" 'We don't have a ca.nal ~ P~nd 

13 when people say, "Oh, storage," I know that's the F'arm 

14 Bureau o But, for me, I have to say, and some others 1• ·who is 

15 controlling the spigots? I mean, I I d like ·to know more 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

about the aquifer system that t~re 're relying on and that was 

100 yea.rs ago.., it was three feet vlith ~1atermelon, not>;r it's 

50 feet. And it's because it goes to Oakland from the party 

reservoir .. 

So people have been borro'I!Jing our water since part E 

1906r and later San. Francisco had an earthquake. I mean, 

playing 'i.vith 'livater is pretty serious. 

CHAIR FELICIA ~~RCUS~ It's complicated. 

So thank 

in doing tha'l: f and I hope we can consider 

you for your t:i1ne i 

more press release I 
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1 in good faith and more forums like this and Y.Torkshops v1here 

2 people ·-- because there's a lot of vocabulary" I said, 

3 "~Jha:t does curt.ailment mean?" I says, "Tha.·t' s your "Ylater 

4 rights." 

5 

6 

7 

8 

CHAIR FELICIA MARCUS: Surface ·water rights. 

ill~KNOWN PUBLIC SPEAKER: Oh, well, we have a well. 

CHAIR FELICIA. Iv'1ARCUS: Not g:r.oundwa .. cer .. 

UNKNOWN PUBLIC SPEAKER: I didn't even kno\11 that. 

9 And t.hen we heard some other ·things o Substitute water .. 

10 What do you mean substitute water? We don't. want more 

11 cloudy water. 

12 AnT-vay, thanks ·~- thanks a lot for let·ting me 

13 correct my earlier comment. 

1.4 CHAIR FELICIA MARCUS~ Thanks for spending the day 

15 w·ith us .. 

16 So we, 11 be talking a lo·t the next few da.ys, but can 

17 vJe -- I really vJan·t -- I :feel remiss in not ha.ving ·that 

18 schedule laid out, questions tee'd up and figuring out. 

19 All right. With thatr more to think about than to 

2 0 resolve in this mee·ting.,. but this actually was very helpful 

21 to me·, so thank you. for the time that you've all spent,. I'm 

22 sorry it:' s so late. It may be an unsat.isfactory conclusion 

23 because we haven't "tvrapped a.nything up, bu·t it's been 

24 helpful, so thank you. 

25 ! With that, I will adjourn ~ 
! 

L----------------------------------~------------·-·-~------------·--·-----·--·----------
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1 (Whereupon, end o:E transcribed portion .. ) 
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1 REPORTER'S CERTIFICATE 

2 

3 State of California 
ss . 

4 County of Sacrrunento 

5 

6 I certify that the statements in the foregoing 

7 hearing were transcribed in the within-entitled cause by 

8 audio1 that said hearing was taken at the time and place 

9 therein named; that the t.estimony of said \.v·it:nesses was 

10 reported by me, a duly Certified Shorthand Reporter of the 

11 State of California authorized to alli~inister oaths and 

12 affirmations; and said testimony was thereaf·ter transcribed 

13 into type\~ri·ting. · 

14 I further certify that I am no·t of counsel or 

15 attorney for either or any of the parties to said hearing, 

16 nor in any ~flay i.n·terest:ed in tha outcome of the cause named 

17 in said hearing . 

18 IN WITNESS WHEREOF, I have hereunto set my hand this 

19 2nd da.y oj: September, 2015. 

20 

21 

22 

23 

24 

THRESHA SPENCER 
Certified Shorthand Reporter 
Certif icate Nd. 11788 

25 

- ·_j 
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EXHIBIT A 



IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 
SIXTH APPELLATE DISTRICT 

BYRON-BETHANY IRRIGATION DISTRICT 
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INTRODUCTION 

Petitioners and appellants Byron-Bethany Irrigation District (BBID) 

and the Westside Irrigation District (WSID) (collectively Districts) have 

asked this Court to order the California State Water Resources Control 

Board (State Water Board) to halt a key component of the State of 

California's drought mitigation efforts by shutting down pending State 

Water Board administrative proceedings brought against the Districts for 

the alleged unauthorized diversion of water. The trial court below heard 

and denied the Districts' request. The Districts filed both a petition for writ 

of mandate, prohibition, or other appropriate relief and a notice of appeal 

over the trial court's ruling. In the present motion, The Districts ask this 

Court to apply its extraordinary relief authority under section 923 of the 

Code of Civil Procedure, not simply to vacate the trial court's ruling, but to 

affirmatively compel the State Water Board to halt its on-going water right 

enforcement proceedings. 

The State Water Board respectfully submits that this Court should 

deny the motion because: 1) The Districts have failed to meet their burden 

of showing that the requested relief is necessary to avoid irreparable injury 

or to maintain this Court's appellate jurisdiction, and 2) the Districts have 

failed to raise serious legal questions that merit the extraordinary relief that 

they have requested. 

PROCEDURAL BACKGROUND 

A. The Governor's Emergency Proclamations and Orders 
Affirm Emergency Drought Conditions. 

On January 17, 2014, Governor Brown issued a proclamation of a 

state of emergency that found that "conditions of extreme peril to the 

safety of persons and property exist in California due to water shortage and 

drought conditions" (State Water Board's Req. for Jud. Not. (Board RJN), 
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Exh. A.) As part of the effort to address this emergency, the proclamation 

states that "[t]he Water Board will put water right holders throughout the 

state on notice that they may be directed to cease or reduce water diversions 

based on water shortage." (ld., at~ 7.) On April25, 2014, the Governor 

issued a proclamation of continued state emergency that declared that "[t]he 

Water Board will adopt and implement emergency regulations ... to require 

curtailment of diversion when water is not available under the diverter's 

priority of right." (Board RJN, Exh. B, ~ 17.) On April1, 2015, the 

Governor issued Executive Order B-25-15 which reaffirmed the early 

drought condition findings and mandated that: 

The Water Board shall require frequent reporting of water 
diversion and use by water right holders, conduct inspections to 
determine whether illegal diversion or wasteful and 
unreasonable use of water are occurring, and bring enforcement 
actions against illegal diverters and those engaging in the 
wasteful and unreasonable use of water. 

(Board RJN, Exh. C, ~ 10.) 

B. The State Water Board's Executive Director Notifies 
Water Rights Holders Insufficient Water is Available to 
Satisfy Certain Diversions. 

On May 1, 2015, the Executive Director of the State Water Board 

issued a Notice of Unavailability of Water informing water rights holders 

that based upon most recent hydrological conditions insufficient water 

supply in the Sacramento River watershed was available to satisfy 

diversions by appropriative water right holders with a priority date later 

than 1914. (Petnrs' App. in Support of Pet. for Writ of Mandate, 

Prohibition, or Other Relief (App.) Vol. 1, pp. 27-28.) On June 12, 2015, 

the Executive Director issued a Notice of Unavailability of Water 

informing water rights holders that insufficient water supply in the 

Sacramento and San Joaquin watersheds and Delta was available to satisfy 

diversions by appropriate water rights holders with a priority date of 1903 
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or later. (App., Vol. 1, pp. 30-32.) 

C. The Districts File Suit Challenging the Notices. 

On June 26, 2015 BBID filed a petition for writ of mandate 

challenging the June Notice of Unavailability of Water. (App., Vol. 2, pp. 

518-521.) On June 29, 2015, WSID, along with Central Delta Water 

Agency, South Delta Water Agency, and Woods Irrigation Company, filed 

a petition for writ of administrative mandate challenging the May and June 

Notices ofUnavailability of Water. (App., Vol. 1, pp. 3-5.) The BBID and 

WSID actions have been coordinated with three other actions, and are 

presently pending before Coordination Trial Judge Peter H. Kirwan of the 

Santa Clara County Superior Court. (App., Vol. 1, pp. 62-64.) 

D. The Executive Director Partially Rescinds the Notices. 

On July 15, 2015, the State Water Board Executive Director issued a 

partial rescission of its water availability notices, including the May and 

June notices. (App., Vol. 1, pp. 218-219.) Among other matters, the July 

15, 2015 rescission states that "[t]he purpose of this notice is to rescind the 

'curtailment' portions of the unavailability notices you received. To the 

extent that any of the notices described above contain language that may be 

construed as an order requiring you to stop diversions under your affected 

water right, than language is hereby rescinded." (!d., p. 218.) 

E. The Enforcement Section of the State Water Board 
Takes Administrative Action Against the Districts for 
Alleged Unauthorized Water Diversion. 

On July 16, 2015, the Enforcement Section of the State Water Board's 

Division of Water Rights (Enforcement Section) issued a draft cease and 

desist order under section 1831 of the Water Code directed against WSID 

for the alleged unauthorized diversion of water. (App., Vol. 2, pp. 366-

374.) On July 20, 2015, the Enforcement Section issued an administrative 

civil liability complaint under section 1052 of the Water Code against 
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BBID for the alleged unauthorized diversion of water. (App., Vol. 1, pp. 

221-229.) On September 2, 2015, BBID filed a first amended petition for 

writ of mandate against the State Water Board that contested the 

Enforcement Section's initiation of the administrative enforcement 

proceeding against BBID. (App., Vol. 1, p. 66.) On September 8, 2015, 

WSID filed a second amended and supplemental petition for writ of 

mandate against the State Water Board that contested the Enforcement 

Section's initiation of the enforcement proceeding against WSID. (App., 

Vol. 1, pp. 267-268.) 

F. The Districts Seek and Are Granted Continuances of 
the Administrative Proceedings and then Ask the 
Courts to Stay those Proceedings. 

In response to written requests by the Districts, the State Water Board 

continued the administrative hearings dates on the BBID and WSID 

enforcetnent proceedings. The hearings are presently scheduled to take 

place on specific dates between March 21, 2016 through April6, 2016. 

(Petnrs' Mot. for Stay, p. 12; Petnrs' Mot. for Jud. Not., Exh. 1, pp. 2-3.) 

Notwithstanding the Districts' requests for continuance of and 

participation in the State Water Board administrative proceedings, the 

Districts filed motions with Coordination Trial Judge Kirwan to stay or 

enjoin the pending State Water Board proceedings. The Districts 

contended that the doctrine of exclusive concurrent jurisdiction barred the 

State Water Board from proceeding in light of their lawsuits against the 

State Water Board on the Board's water availability notices. After hearing 

oral argument on the matter, Judge Kirwan denied the Districts' motions on 

September 24, 2015. (App., Vol. 4, pp. 998-1012.) On October 14, 2015, 

the Districts filed a petition for writ of mandate, prohibition or other 

appropriate relief{Petition for Writ) requesting this Court to vacate Judge 

Kirwan's ruling and to direct Judge Kirwan to enter a new order staying or 
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enjoining the State Water Board's administrative proceedings. (Byron­

Bethany Irr. Dist. v. Superior Court, Court of Appeal for the Sixth 

Appellate District, No. H042878.) On November 23, 2015, the Districts 

filed a notice of appeal from Judge Kirwan's ruling. (Petrus' Mot. for Stay 

at pp. 10-11.) 

Having failed to have secured a stay of the State Water Board's 

administrative proceedings through their motions before Judge Kirwan, the 

Districts now move this Court under Rule 8.54 of the California Rules of 

Court for an order staying the State Water Board proceedings under the 

Court's authority to issue ancillary writs and orders pursuant to section 923 

of the Code of Civil Procedure. As the following will show, this motion is 

without merit and should be denied. 1 

1 The Districts state that they are bri...11ging this motion to stay the 
State Water Board proceedings under section 923 of the Code of Civil 
Procedure as a matter ancillary to their Petition for Writ. (Petnrs' Mot. for 
Stay at pp. 2, 4, 14.) However, section 923 expressly states that relief 
under this section is in furtherance of the Court's appellate jurisdiction. 
(Code Civ. Proc., § 923; Norton v. Municipal Court (1935) 8 Cal.App.2d 
358, 369 ["An appellate court has no jurisdiction to grant a writ of 
supersedeas except in aid of its appellate jurisdiction."].) The Petition for 
Writ is not an appeal, but an original action in the Court of Appeal. To the 
extent that the Districts align their motion with their Petition for Writ, and 
not their appeal, this Court lacks jurisdiction to consider the motion. Stay 
authority is also not available under the temporary stay provision of Rule 
8.486 of the California Rules of Court because that provision is limited to 
stays of trial court judgments or orders. (Cal. Rules of Court, rule 
8.486(a)(7).) If this Court chooses to interpret the motion as a petition for a 
writ of supersedeas that is an auxiliary writ to the Districts' appeal, then the 
motion is procedurally defective in that it fails to comply with the 
procedural requirements for a petition for writ of supersedeas. (Cal. Rules 
of Court, rule 8.112 (a).) For purposes of directly addressing the Districts' 
claims, the State Water Board will assume, solely for purpose of argument, 
that the motion is a request for a writ of supersedeas in "aid of appellate 
jurisdiction." (People ex rel. San Francisco Bay Conservation and 
Development Com. v. Town of Emeryville (1968) 69 Cal.2d 533, 538.) 
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ARGUMENT 

I. THE DISTRICTS HAVE NOT MET THEm BURDEN OF SHOWING 
THAT A STAY OF THE STATE WATER BOARD'S PROCEEDINGS 
IS NECESSARY TO AVOID IRREPARABLE INJURY OR TO 
MAINTAIN THIS COURT'S APPELLATE JURISDICTION. 

Where an appeal is available to a party, the burden rests on the party 

seeking the extraordinary writ to show that in the absence of the writ the 

party "will suffer great and irreparable harm and injury." (Phelan v. 

Superior Court (1950) 35 Cal.2d 363, 370.) In determining whether the 

Districts have met their irreparable injury burden, this Court must consider 

injury to both the Districts and the State Water Board to ensure that 

"disproportionate injury to the respondent" does not occur. (Mills v. 

County ofTrinity (1979) 98 Cal.App.3d 859, 861.) In determining this 

issue, the reviewing court must weigh the "harm to the public" of granting 

or denying the writ. (Building Code Action v. Energy Resources 

Conservation & Dev. Com. (1979) 88 Cal.App.3d 913, 922 ["The public's 

interest is our paramount concern"].) 

In the present case, the Districts have identified only one claimed 

"harm" that their motion seeks to prevent: the Districts' expense of having 

to participate in the scheduled State Water Board administrative 

proceedings now set for late March and early April of 2016. According to 

the Districts, "[w]ithout a stay from this Court, Petitioners will be required 

to go forward with the SWRCB administrative hearings and prehearing 

conferences in February and March, 2016, with related deadlines occurring 

even earlier ... In short, without a stay the very harm sought to be avoided 

by way of the Petitioners' Petition for Writ may well occur before this 

Court has ruled on the Petition for Writ." (Petnrs' Mot. for Stay at p. 18.) 

The Districts' irreparable injury claim is groundless for the following 

reasons. 
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First, the Districts have failed to disclose to this Court that the March 

and April 2016 hearing dates that the Districts now seek to stay by way of 

extraordinary relief are the hearings dates that they requested the State 

Water Board adopt for the two enforcement proceedings. In a letter to the 

State Water Board hearing officers Tam Doduc and Frances Spivy-Weber, 

counsel for the Districts specifically asks that the State Water Board 

calendar the hearing dates for the enforcement proceedings for late March, 

2016. The Districts' letter asks the hearing officers to "reserve the dates 

currently scheduled for the BBID ACL [administrative civil liability action] 

hearing in March for a joint hearing for BBID and WSID on the Water 

Availability Issue" and that "any remaining issues for the WSID and BBID 

enforcement actions would be heard immediately thereafter in the last week 

of March, through separate hearings for each enforcement action." (Board 

RJN, Exh. D, pp 1-2.) The Districts' November 23, 2015 letter requesting 

March 20 16 hearing dates constitutes an admission that the March 2016 

hearing dates would not "harm" BBID' s or WSID' s interests. On 

December 16, 2015, the State Water Board granted the Districts' request for 

consolidation and continuance, and calendared the hearing dates for the two 

enforcement proceedings for late March and early April of2016. (Petnrs' 

Mot. for Jud. Notice, Exh. 1, pp. 2-3.) By alleging in their present motion 

that the hearing schedule "harms" their interests, the Districts are 

incongruously telling this Court and the State Water Board that they will 

not take "yes" for an answer. Such unfounded "general allegations without 

any reference to facts" of harm are insufficient to justify e.xtraordinary 

relief. (Phelan, supra, 35 Cal.2d at p. 370.i 

2 The Districts' motion cites to only one decision where a stay 
motion was granted--People ex rei. San Francisco Bay Conservation and 
Development Comm. v. Town of Emeryville (1968) 69 Ca1.2d 533. In that 

(continued ... ) 
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Second, the balance of harms and the public interest weigh against the 

issuance of a stay of the State Water Board's enforcement proceedings. 

(Mills,. supra, 98 Cal.App.3d at p. 861; Building Codes Action, supra, 88 

Cal.App.3d at p. 922.) As the California Supreme Court has observed, the 

Legislature has "delegated to the Board by the Water Commission Act the 

authority to protect the public interest not only in the issuance of 

appropriative permits and licenses but also in their later administration." 

(Environmental Defense Fund v. East Bay Mun. Utility Dist. (1980) 26 

Cal.3d 183, 198.) The First Appellate District has recently reviewed the 

State Water Board's legislative authority to conduct administrative water 

right enforcement actions and has concluded that "[t]he Legislature's intent 

to expand the Board's authority into territory formerly occupied by the 

courts is made clear from the progression of legislation in this area." 

(Millview County Water Dist. v. State Water Resources Control Bd. (20 14) 

229 Cal.App.4th 879, 895.) The Governor's reliance on this authority as a 

critical part of the state's drought management efforts in his proclamations 

and orders underscores the public importance of allowing the State Water 

Board's hearings to move forward as scheduled. A stay order would thwart 

these drought mitigation efforts and deny the public the ability to 

participate in the administrative proceedings. 

Third, the granting of the Districts' stay motion would set an 

unfortunate precedent that would harm future drought enforcement efforts. 

( ... continued) 
case the issue was whether the town required a Commission permit before 
filling in portions of San Francisco Bay. The Commission requested a stay 
to prevent the town's fill activity, activity which would have rendered moot 
the permit question. (Id. at p. 536.) The Districts have not demonstrated 
any equivalent harm in the present case and have an opportunity for judicial 
review if they are dissatisfied with the results of the State Water Board 
proceedings. 
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The Districts' theory of exclusive concurrent jurisdiction would potentially 

offer a diverter who is taking water outside of the scope of his water right 

the ability to circumvent the statutory water right enforcement process. If 

the State Water Board staff have begun investigating a diverter' s use of 

water, but have not yet initiated an administrative enforcement proceeding, 

the diverter, under the Districts' theory advanced here, could file an action 

in superior court challenging the State Water Board's investigation efforts 

and then claim under the exclusive concurrent jurisdiction theory that the 

superior court action trumps any further State Water Board administrative 

activity. Such an outcome would be contrary to the public interest given 

that it would obstruct the Legislature's efforts to expand the State Water 

Board's administrative water right enforcement powers and would directly 

conflict with the Board's statutory authority. (Millview, supra, 229 

Cal.App.4th at p. 895; see Wat. Code,§ 1052, subd. (d) [Water Code grants 

the Board the discretion to enforce water rights through either 

administrative or judicial actions.].) 

Finally, allowing the State Water Board to proceed with the pending 

enforcement proceedings would not divest this Court of its appellate 

jurisdiction. The Districts have filed notices of appeal from Judge 

Kirwan's ruling denying their motion for stay. (Petnrs' Mot. for Stay at pp. 

10-11.) This appeal will eventually be briefed, argued, and decided. If this 

Court's decision concurs with the Districts' contention that the superior 

court has exclusive concurrent jurisdiction to address the water availability 

issues raised in the enforcement proceedings, divesting the State Water 

Board of its authority to hear those issues, then the Districts would be free 

to use the ruling to challenge any State Water Board final enforcement 

decision or order on the grounds that the State Water Board lacked 

jurisdiction to address the water availability issues. The requested stay 
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order is therefore not necessary to preserve this Court's appellate 

jurisdiction. 

II. THE DISTRICTS' MOTION HAS NOT RAISED A SUBSTANTIAL 
LEGAL QUESTION SUFFICIENT TO JUSTIFY THE 
EXTRAORDINARY RELIEF THAT THEY HAVE REQUESTED. 

The Districts premise their motion to stay on the unprecedented legal 

theory that the doctrine of exclusive concurrent jurisdiction, a doctrine that 

California courts have only applied where two "superior courts have 

concurrent jurisdiction over the subject matter and all parties involved in 

litigation," can and must also be applied where the State Water Board and a 

superior court have concurrent jurisdiction regarding water allocation issues 

under the California Supreme Court decision in National Audubon Society 

v. Superior Court (1983) 33 Cal.3d 419, 449-451(National Audubon). 

(People ex rei., Garamendi v. American Autoplan, Inc. (1993) 20 

Cal.App.4th 760, 769.) Under this unprecedented theory, the Districts 

contend that their superior court actions challenging the State Water 

Board's water availability notices pre-date the Enforcement Section's 

commencement of its separate enforcement actions against the Districts, 

and therefore the superior court actions trump the State Water Board 

proceedings. (Petnrs' Mot. for Stay at pp. 13-14.) The Districts' motion 

must fail because their exclusive concurrent jurisdiction theory does not 

raise substantial legal questions warranting extraordinary relief for the 

following reasons. 3 

3 A party seeking a writ of supercedeas must "show that substantial 
questions will be raised upon the appeal." (Deepwell Homeowners' 
Protective Assn. v. City Council (1965) 239 Cal.App.2d 63, 67; Private 
Investors v. Homestake Min. Co. (1936) 11 Cal.App.2d 488, 492.) While 
the writ does not decide the merits of the appeal, "an appellant seeking 
supersedeas relief must show that the appeal has merit." (Eisenberg et al., 

(continued ... ) 
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First, National Audubon did not involve a private party action 

challenging a State Water Board administrative proceeding. Rather, 

National Audubon involved an action by private parties (several 

environmental organizations) against another private party (the City of Los 

Angeles Department of Water and Power- "City"). The environmental 

plaintiffs challenged the City's water diversions from the Mono Lake basin 

in superior court. (National Audubon, supra, 33 Ca1.3d at p. 425.) The 

plaintiffs did not seek judicial review of any State Water Board decision or 

proceeding, or request any relief against the State Water Board itself. 

While the State Water Board was named as a real party in interest, the 

plaintiffs did not challenge and could not have challenged.the Board's 

decision to issue water rights to the City for its Mono Lake basin diversions 

because the Board's issuance of such water right licenses occurred in 1974, 

and the statute of limitations for challenging that action had long since run. 

(Id. at p. 428, fn. 8.) 

National Audubon stands for the unremarkable proposition that if a 

private party brings a water right action under the public trust doctrine 

against another private party, then the courts have concurrent jurisdiction 

with the State Water Board to consider the dispute and the private party 

does not first have to bring the action before the State Water Board. As 

National Audubon noted, historically, California superior courts have 

exercised jurisdiction to resolve water right disputes among private parties. 

(I d. at p. 449; see also Environmental Defense Fund v. East Bay Mun. 

Utility Dist. (1980) 26 Cal. 3d 183, 200.) The only part of National 

Audubon 's concurrent jurisdiction discussion that is novel is its application 

( ... continued) 
Cal. Practice Guide: Civil Appeals & Writs (The Rutter Group 2015) ~ 
7:286, p. 7-80, italics added.) 
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of the long-standing concurrent jurisdiction of the Board and the courts to 

private party disputes involving the public trust doctrine. The Districts 

have not and cannot cite to any California appellate authority that applies 

the exclusive concurrent jurisdiction doctrine to the analysis set forth in 

National Audubon so as to wrest authority from the State Water Board to 

proceed with an ongoing administrative proceeding. 4 

Second, the Districts' attempt to expand National Audubon 's 

concurrent jurisdiction holding to impose exclusive concurrent jurisdiction 

in situations where parties have filed superior court challenges to pending 

State Water Board proceedings conflicts with National Audubon 's 

concurrent jurisdiction reasoning. National Audubon recognized that the 

State Water Board's "experience and expert knowledge" as to water 

resource matters favors applying the exhaustion of administrative remedies 

doctrine, even as to water disputes among private parties. (National 

Audubon, supra, 33 Cal.3d at p. 451.) However, the Supreme Court 

concluded that the trial court could retain jurisdiction to consider water 

disputes among private parties and still rely upon the State Water Board's 

4 The Districts also rely upon the Third Appellate District decision in 
California Trout, Inc. v. Superior Court (1990) 218 Cal.App.3d 187, 204 in 
support of their claim that the exclusive concurrent jurisdiction doctrine 
bars the State Water Board enforcement proceedings. However, that 
decision is inapplicable. California Trout does not even address the 
doctrine of exclusive concurrent jurisdiction. Moreover, the Third 
Appellate District asserted concurrent jurisdiction because the State Water 
Board had failed to conduct "a prompt hearing addressed to enforcement of 
the section 5946 [of the Fish and Game Code] license conditions based on 
best available data and methodology." (Id. at p. 208.) According to the 
Court of Appeal, it was the State Water Board's inaction that justified the 
assertion of judicial jurisdiction. (Ibid. ["The Water Board is not legally 
inflicted with terminal regulatory anemia."].) California Trout therefore 
provides no authority to enjoin the State Water Board from taking "prompt" 
water right enforcement action, as is the case here. 
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expertise by invoking the water reference provisions of the Water Code. 

(W at. Code, § § 2000 et seq.) These provisions authorize the trial court to 

refer "any or all issues involved in the suit" to the State Water Board for the 

preparation of a special-master-style referee report. (Waf Code, §§ 2000, 

201 0-2020.) As National Audubon explained, ''[t]hus the courts, through 

the exercise of sound discretion and use of their reference powers, can 

substantially elin1inate the danger that litigation will bypass the Board's 

expert knowledge." (National Audubon, supra, 33 Cal.3d at p. 451.) 

However, the National Audubon-endorsed reference option is not 

available to the trial court where, as here, the dispute involves a private 

party challenge to an ongoing State Water Board administrative proceeding. 

In that situation, it is the very judgment of the State Water Board that is 

being challenged, so the Board cannot provide the trial court with referee 

services under the court reference provisions of the Water Code. In such 

situations, National Audubon's reasoning in support of concurrent 

jurisdiction disappears and the concurrent jurisdiction doctrine becomes 

inapplicable. 

Third, assuming that the exhaustion doctrine does not apply and the 

superior court and the State Water Board have concurrent jurisdiction to 

consider the water rights issues raised in the Districts' pleadings, then the 

doctrine of primary jurisdiction nevertheless compels this Court to defer to 

the pending State Water Board enforcement proceedings. As the California 

Supreme Court has explained, primary jurisdiction, unlike exhaustion: 

applies where a claim is originally cognizable in the courts, and 
comes into play whenever enforcement of the claim requires the 
resolution of issues which, under a regulatory scheme, have been 
placed with the special competence of an administrative body; in 
such a case the judicial process is suspended pending referral of 
such issues to the administrative body for its views. 
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(Farmers Ins. Exchange v. Superior Court (1992) 2 Cal.4th 377, 390.) The 

primary jurisdiction doctrine "advances two related policies: it enhances 

court decision-making and efficiency by allowing courts to take advantage 

of the administrative expertise and it helps assure uniform application of 

regulatory laws." (Jonathan Neil & Assoc. Inc. v. Jones (2004) 33 Cal.4th 

917, 932.) Application of the primary jurisdiction doctrine in the present 

case would advance both of these policies. 

The. Water Code evidences the Legislature's intent to vest regulation 

of water resource management issues within the primary jurisdiction of the 

State Water Board. For example, Section 174 of the Water Code states that 

"[t]he Legislature hereby finds and declares that in order to provide for the 

orderly and efficient administration of the water resources of the state it is 

necessary to establish a control board which shall exercise the adjudicatory 

and regulatory functions of the state in the field of water resources." (Wat. 

Code,§ 174.) In addition, as the California Supreme Court has noted, 

"[t]he scope and technical complexity of issues concerning water resource 

management are unequalled by virtually any other type of activity 

presented to the courts." (Env_ironmental Defense Fund., supra, 26 Cal.3d 

at p. 194.) 

Underscoring the technical complexity of these issues, the Legislature 

requires four of the five State Water Board members to have specific 

expertise in water resources. (W at. Code, § 1 7 5.) The need for expert 

judgment and uniform application of regulatory requirements becomes 

particularly important as the State Water Board engages in the highly 

challenging and complex task of managing water use throughout the state 

during this historic drought period. The Districts' stay motions therefore 

contravene the primary jurisdiction doctrine and should be denied. 

Lastly, the doctrine of exclusive concurrent jurisdiction is a flexible 

doctrine and does not create any bright line rule requiring that the tribunal 

14 
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in which jurisdiction first vests take the matter. As the Second, Third, and 

Fourth Appellate Districts have observed, "the rule of exclusive concurrent 

jurisdiction is a rule of policy and countervailing policies may make the 

rule inapplicable." (County of Siskiyou v. Superior Court (2013) 217 

Cal.App.4th 83, 92; Garamendi, supra, 20 Cal.App.4th at p. 769; Childs v. 

Eltinge (1973) 29 Cal.App.3d 843, 854.) 

Contrary to the Districts' broad-brush assertions, the implications of a 

court asserting concurrent jurisdiction to the exclusion of a state regulatory 

agency vested with statutory authority over the subject matter at issue have 

never been addressed by any California decision sustaining exclusive 

concurrent jurisdiction. The Districts' request that this Court apply the 

exclusive concurrent jurisdiction doctrine to stay administrative 

enforcement proceedings that are pending before the State Water Board, the 

regulatory agency entrusted by the Legislature to administer the California 

water rights system, strongly implicates "countervailing policies," 

including the doctrines of exhaustion of administrative remedies and 

primary jurisdiction. These policies counsel against divesting the State 

Water Board of jurisdiction. The exhaustion doctrine is a particularly 

potent countervailing policy given that it is derived from the state 

constitutional principle of separation of powers. (County of Santa Clara v. 

State of California (1986) 177 Cal.App.3d 62, 76-77.) Judicial review can 

and should occur only after the State Water Board has completed its 

administrative enforcement process. 

CONCLUSION 

For the above reasons, respondent State Water Board respectfully 

requests that this Court deny the Districts' motion for a stay of the State 

Water Board's administrative enforcement actions pending this Court's 

ruling on the petition for writ of mandate, prohibition, or other appropriate 

relief. 
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DECLARATION OF SERVICE BY U.S. MAIL 

Case Name: 
No.: 

I declare: 

California Curtailment Cases 
H042878 

I an1 employed in the Office of the Attorney General, which is the office of a member of the 
Califon1ia State Bar, at which member's direction this service is made. I am 18 years of age or 
older and not a party to this matter; my business address is 455 Golden Gate Avenue> Suite 
11000~ San Francisco~ CA 94102-7004. 

On Janum 12, 2016, I served the attached STATE WATER RESOURCES CONTROL 
BOARD'S OPPOSITION TO PETITIONERS' 1V10TION FOR STAY OF ADMINISTRATIVE 
ENFORCEMENT ACTIONS PENDING RULING ON PETITION FOR WRIT OF 
MANDATE, PROHIBITION, OR OTHER APPROPRIATE RELIEF by placing a true copy 
thereof enclosed in a sealed envelope with postage thereon fully prepaid, in the United States 
Mail at San Francisco~ California~ addressed as follows: 

Daniel Kelly 
Somach Simmons & Dunn 
A Professional Corporation 
500 Capitol Malt Suite 1 00 
Sacramento, CA 95814 

Steven A. Herum 
*Jeanne M. Zolezzi 
Kama Harrigfeld 
Hermn Crabtree Suntag 
A Professional Corporation 
5757 Pacific avenue, Suite 222 
Stockton~ CA 95207 

Thomas H. Keeling 
Freeman Firm 
A Professional Law Corporation 
1.818 Grand Canal Boulevard, Suite 4 
Stockton. CA 95207 

Honorable Peter H. Kirwin 
Santa Clara County Superior Court 
Department I 
191 North First Street 
San Jose; CA 95113 

Administrative Coordinator 
Judicial Council of California 
Administrative Office of the Courts 
455 Golden Gate A venue 
San Francisco, CA 94102 
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~ MATIHEW RODRIQUEZ 

"~~ SECRETARY FOR 
~ ENVIRONMENTAL Pi'IOTECTION 

State Water Resources Control Board 

October 30, 2015 

VIA ELECTRONIC MAIL 

TO: ENCLOSED SERVICE LIST OF PARTICIPANTS 

RULING ON MOTION FOR PROTECTIVE ORDER AND OTHER PROCEDURAL ISSUES IN 
THE MATTER OF THE ADMINISTRATIVE CIVIL LIABILITY COMPLAINT ISSUED AGAINST 
BYRON-BETHANY IRRIGATION DISTRICT. 

This letter addresses the Division of Water Rights Prosecution Team's (Prosecution Team) 
Motion for Protective Order and several additional procedural issues. 

MOTION FOR PROTECTIVE ORDER 

The Prosecution Team filed a motion for protective order on October 15, 2015, in the matters of 
the Administrative Civil Liability Complaint against Byron-Bethany Irrigation District (BBID) and 
the Draft Cease and Desist Order against The West Side Irrigation District (WSID and WSID 
proceeding). I hereby adopt and incorporate by reference the Ruling on Motion for Protective 
Order in the WSID proceeding made by Frances Spivy-Weber, Hearing Officer, on October 23, 
2015. 

In conjunction with Vice Chair Spivy-Weber in her ruling on the motion for protective order, I am 
very unlikely to allow multiple depositions of the same individual and am likely to limit or prohibit 
discovery requests in this matter that are duplicative of and not coordinated with requests made 
or depositions noticed in the WSID proceeding. 

WSID'S REQUEST TO SUBMIT AN AMENDED NOTICE OF INTENT TO APPEAR 

On September 2, 2015, WSID submitted a Notice of Intent to Appear (NOI) that indicated WSID 
planned to participate in the hearing by cross-examination or rebuttal only. On October 5, 2015, 
WSID submitted an amended NOI that indicated its plans to participate in the hearing by 
presenting a case-in-chief and included its list of witnesses. I will allow WSID to amend its NOI 
to submit a case-in-chief, but require that the testimony be submitted in writing only. Because of 
the limited number of days available for this hearing due to the availability of the parties and 
State Water Board's schedule in other matters, I must maintain the limits on oral testimony 
presented during the hearing. As an alternative to oral testimony, WSID may seek to submit 
into evidence in this proceeding relevant portions of the transcript of the hearing in the WSID 
proceeding. 

FH.:c1A MARcus, CHAIR ! THOMAS HowARD, EXECUTIVE otf1ECTOA 

1001 I Street, Sacr.;\ment.o, CA 95814 I Mailing Address: P.O. Box 100, Sacramento, Ca 95e12.-0100 I www.waterooards.ca.gov 
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Because WSID's amended NOI and witness list is identical to the NOI and witness list that it 
filed in the WSID proceeding, I conclude that the amendment will not prejudice the other parties. 
At this point in the pre-hearing preparation, I am not likely to make a similar finding if a party 
seeks to amend its NOI or witness list in a manner not previously reflected in either proceeding. 

PRE-HEARING BRIEFS 

Pre-hearing briefing of legal issues: 

in my Q_g_tg_Q.~I.-~-L.~_Q.l_Q._.l~Jt~r. I invited the parties to submit concise statements of iegai issues to 
be addressed in pre-hearing legal briefs. After reviewing the responses submitted by BBID, City 
and County of San Francisco, Department of Water Resources, WSID, Central Delta Water 
Agency, South Delta Water Agency and the Prosecution Team, I am requesting briefing of the 
following legal issues in the context of the facts of this case (please consider the range of 
disputed facts, both as construed in your favor and in favor of opposing parties): 

Whether, and in what circumstances: (1) does the State Water Resources Control Board have 
the authority to curtail, and (2) does Water Code section 1052 apply to diversions made under 
claim of a pre-1914 or riparian water right? 

Your briefing should address the extent to which these legal issues are or are not relevant to 
and determinative of the Administrative Civil Liability Complaint issued against Byron-Bethany 
Irrigation District. 

Briefing of these legal issues may not exceed ten pages in length. Alternately, parties may file a 
joint brief of up to twenty pages in length. 

Pre-hearing briefing of legal issues are due January 25, 2016. 

Motions to Dismiss and Motions for Summary Judgment: 

BBID indicated in its letter of October 22, 2015, that it intends to submit a motion to dismiss. 
BBID may file a motion to dismiss or motion for summary judgment (or a combined motion). 
The Prosecution Team may also file a motion for summary judgment. BBID and the 
Prosecution Team may file a brief in response to the other party's motion. The remaining 
parties may submit responsive briefs in support or in opposition to the motions. The motions, 
including supporting memoranda of points and authorities, and briefs filed in support or 
opposition may not exceed ten pages in length. Alternately, parties may file a joint brief of up to 
twenty pages in length. 

Parties should not repeat arguments made in their briefing of the legal issues described above, 
but may incorporate these arguments by reference into their motions, or briefs in support or 
opposition. 

Motions to dismiss and/or motions for summary judgment are due January 25, 2016. 
Responsive briefs are due February 22, 2016. 
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Written Opening Statements: 

I will allow the submittal of written opening statements, not to exceed ten pages in length. 
Alternately, parties may file a joint opening statement of up to twenty pages in length. I will not 
allow written rebuttal of written opening statements. 

Written Opening Statements are due February 29, 2016. 

HEARING TIME LIMITS 

At this time, I intend to impose the following time limits during the hearing. I may revise these 
time limits based on discussion during the pre-hearing conference to be held on February 8, 
2016, and declaration by the parties of any intent to combine time. 

Opening Statements: Opening statements by parties presenting a case-in-chief will be limited to 
twenty (20) minutes. Opening statements or policy statements by all other parties will be limited 
to five (5) minutes. 

Direct testimony: Oral summaries by the witnesses of direct testimony submitted by parties 
presenting a case-in-chief will be limited to twenty (20) minutes per witness and up to one (1) 
hour total to present all of the party's direct testimony. As previously discussed, WSID will not 
be allowed to present oral direct testimony as part of its case-in-chief. To further streamline the 
hearing, I may require all parties other than the Prosecution Team and 8810 to submit their 
cases-in-chief solely in writing. If so, the parties will be allowed to offer relevant excerpts from 
the transcript of the hearing in the WSID proceeding into evidence. 

Cross-Examination: Cross-examination will be limited to one (1) hour each for 8810 and the 
Prosecution Team, and 10 minutes each for all other parties, to cross-examine each of the other 
parties' witnesses or panel of witnesses. 

The parties may choose to combine their allowed time for opening statements, presentation of 
cases-in-chief, or cross-examination, with that of other parties. 

DISCOVERY REQUESTS 

To facilitate prompt response to discovery disputes that may arise, I am requesting that the 
parties electronically copy all subpoenas and discovery requests to the hearing team at: 
mailto:wrhearing@waterboards.ca.gov. The parties are also asked to attach copies of the 
particular discovery requests sought to be limited when filing a motion for protective order 
(including a motion for a general protective order) or motion to quash. As required by section 
2016.040 of the California Code of Civil Procedure, the parties should meet and confer 
regarding any disputes before filing a motion. I intend to respond to motions regarding 
discovery as promptly as possible; parties who seek to respond to a motion should do so within 
five working days of service of the underlying motion. 
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EX PARTE COMMUNICATIONS 

I would like to remind the parties that ex parte communications concerning substantive or 
controversial procedural issues relevant to this hearing are prohibited. Please be sure to copy 
the service list on any correspondence to me, the other Board Members, and the hearing team 
related to this matter. 

Thank you for your continued cooperation. Questions regarding non-controversial procedural 
matters should be directed to Staff Counsel Nicole Kuenzi at (916) 322-4142 or by email to 
Nicole.Kuenzi@waterboards.ca.gov; or to Jane Farwell-Jensen at (916) 341-5349 or by email to 
Jane.Fai'Neii-Jensen@waterboards.ca.gov. (Gov. Code,§ 11430.20, subd. (b).) 

Sincerely, 

Tam M. Doduc 
Hearing Officer 

Enclosures: Service List 
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SERVICE LIST OF PARTICIPANTS 
BYRON-BETHANY IRRIGATION DISTRICT 

ADMINISTRATIVE CIVIL LIABILITY HEARING 
(09/02/15; Revised: 09/10/15; Revised 10/06/15; Revi:~ed ·~0/2.~/15} 

PARTIES 
THE FOLLOWING MUST BE SERVED WITH WRITTEN TESTIMONY, EXHIBITS AND OTHER 
DOCUMENTS. (All have AGREED TO ACCEPT electronic service, pursuant to the rules specified in the 
hearing notice.) 

Division of Water Rights 
Prosecution Team 
Andrew Tauriainen, Attorney Ill 
SWRCB Office of Enforcement 
1 001 I Street, 
16th Floor 
Sacramento, CA 95814 
an9 r~~ .t~_~_riain_~J1@watE}s_bo~.IPS&~..:.9..QY 

Patterson Irrigation District 
Banta-Carbona Irrigation District 
The West Side Irrigation District 
Jeanne M. Zolezzi 
Herum\Crabtree\Suntag 
5757 Pacific Ave., Suite 222 
Stockton, CA 95207 
.izolezzl@h?rumcraqtr~_e .com 

Central Delta Water Agency 
Jennifer Spaletta 
Spaletta Law PC 
PO Box 2660 
Lodi, CA 95241 
jennifer@spalettalaw .com 

Dante Nomellini and Dante Nomellini, Jr. 
Nomellini, Grilli & McDaniel 
ngmplcs@pacbell.net 
dantejr@pacbell. net 

Richard Morat 
2821 Berkshire Way 
Sacramento, CA 95864 
r.j_m.9r9..t@_g_m~.i.I __ ,_G..9.m. 

Byron Bethany Irrigation District 
Daniel Kelly 
Somach Simmons & Dunn 
500 Capitol Mall, Suite 1 000, 
Sacramento, CA 95814 
dkelly@som_~hlaw .com 

City and County of San Francisco 
Jonathan Knapp 
Office of the City Attorney 
1390 Market Street, Suite 418 
San Francisco, CA 941 02 
jonathan .knapp@sfgov .org 

Robert E. Donlan 
Ellison, Schneider & Harris L.L.P. 
2600 Capitol Avenue, Suite 400 
Sacramento, CA 95816 
(916) 447-2166 
r~.9.@.~§.I_§W.ft..r.m.: .. 9.9..1J.J 

California Department of Water Resources 
Robin McGinnis, Attorney 
PO Box 942836 
Sacramento, CA 94236-0001 
robin.mcginnis@water.ca.gov 

San Joaquin Tributaries Authority 
Valerie Kincaid 
O'Laughlin & Paris LLP 
2617 K Street, Suite 100 
Sacramento, CA 95814 
Y_~.i.!19§.!j_q@_g.!~_lJ..gh!J.D..P.~.f..i.~.:.9..9JD. 
lwood@olauqhlinparis.corn 



South Delta Water Agency 
John Herrick, Esq. 
4255 Pacific Ave., Suite 2 
Stockton, CA 95207 
iherrlaw@aol.com 

Dean Ruiz, Esq. 
Harris, Perisho & Ruiz, Attorneys at Law 
3439 Brook~ ide Road, Suite 210 
Stockton, CA 95219 
g~ _ _.o.@_t}g_rlaw.n~! 
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State Water Contractors 
Stefani Morris, Attorney 
1121 L Street, Suite 1 050 
Sacramento, CA 95814 
smorri~@swc.Qffi 

October 30, 2015 
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From: Buckman, Michaei@Waterboards Michaei.Buc!unan@wc;.h::rboa!"ds.cr.gt v 
Subject: Clarifications-BYRON BETHANY IRRIGATION DISTRICT AND WEST SIDE IRRIGATION DISTRICT HEARINGS 

Date: January 14, 2016 at 3:53PM 
Tt'i : dkelly@ sornach!a~v.com, jm!e.zzl @hen!; n~::rabtree.cmn, jon;jthan. knapp({~? srgov.org, red (f,(leslavtfkrn.com, 

jenni fer@'l spa!E":tta!avv .corn, ngmplcs@ pacbei Lnet, dan teji@ pacbe!i . net, rjm orat@1g mail .GO iT!, vi<: incaid@ claughlinparis. com , 
!wocd@o:Bugh!inparis.com, Herrick, John @aol.com jherrlawG:~IaoLcorn, dec<.n @hpr!m•..rnet, srnotris((\S'NC.Grg, 
tO\t'.tater@oiaughHnparis.com, kh<~r:lgfe!d@herumcrabtree.r;orn, jki £Wger(Q; herui·ncr~bJrae. (;om, don<:1n!on® :nntg.com, 
pwi!liams@vvestianclswat:::r.org, Tauriainen, Andrew@Waterboards i\ndrevJ. Taurl ~-· in ~n@wc:terboards.ce...gov, 

Akroyd, Rebecca@KMTG (akrcyd@hnt~J.com, McGinnis, Robin C.@DWR Robin .lv1cC:3in n i;s;@ wa:tE"~r.ca. oov 

""'c: Riddle, Diane@Waterboards Oiane.F~k!d!a@?waierboards.ca.gov, Kuenzi, Nicole@Waterboards ·-

Nico!e.Kl.lenzi@wa.terbcards.ca.guv, Mona, Ernie@Waterboards Ernie.Mona@w2t0i"boards.ca.gov, McCue, Jean@Waterboards 

Jf1an.r.tcCue@ wared.:- ·Jards.ca.gov, Farwell Jensen, Jane .1<:1nt~. Fe<nvei!-,.Jensen@wat!:~rboards.ca.gc·v , 

Bourgeois, Deborah @Waterboards Del. orah. Bourgeois@waterbotm:l~• .ca. gov, Kauba, Amy@Waterboards 
Amy.Kauba@\fv'B.terboards.ca.gov 

Hearing Participants: 

The Hearing Team appreciates the questions from the parties regarding the document submittal 
deadlines for the Byron-Bethany Irrigation District (BBID) and The West Side Irrigation District 
(WSID) proceedings. This letter clarifies the various document submittal deadlines and the 
substance of the submittals in the two proceedings. 

The Board will accept the following motions and legal briefings: 

(1) Motions to dismiss and/or motions for summary judgment. 

Motions to dismiss or motions for summary judgment may be submitted by BBID in the BBID 
proceeding and by WSID in the WSID proceeding. The Prosecution Team may file a motion for 
summary judgment in both proceedings. The motions must be received by the Board by Noon, 
January 25,2016. The briefs may not exceed ten pages in length. The motions may include a 
motion for summary judgment; at the parties' discretion, the motions may address evidence 
submitted to the Board and need not be strictly based on the allegations in the Administrative 
Civil Liability Complaint or draft Cease and Desist Order. 

All other parties may submit responsive briefs in support or opposition to the motions, to be 
received by the Board by Noon, February 22,2016. Responsive briefs may not exceed ten pages 
in length. Alternatively, parties may file a joint responsive brief of up to twenty pages in length. 

(2) Pre-hearing briefing of legal issues. (BBID proceeding only) 

In the ruling of October 30, 2015, Hearing Officer Doduc requested briefing of two legal issues in 
the BBID proceeding: 

Whether, and in what circumstances: (1) does the State Water Resources Control Board 
have 
the authority to curtail, and (2) does Water Code section 1052 apply to diversions made 
under 
-claim ofapre-1914 or riparian water right? 

The briefs should address the extent to which these legal issues are or are not relevant to and 
determinative of the Administrative Civil Liability Complaint issued against BBID. The briefs 
must be received by the Board by Noon, January 25,2016. The briefs may not exceed ten pages 
in length. Alternatively~ parties may file a ioint brief of up to twenty pages in length. 



The parties may submit responsive briefs, to be received by Noon, February 22, 2016. 
Responsive briefs may not exceed ten pages in length. Alternatively, parties may file a joint 
responsive brief of up to twenty pages in length. 

The submission of these additional pre-hearing briefs regarding legal issues was authorized only 

in the BBID proceeding and only with respect to the listed issues. The parties may raise 
additional legal issues relevant to the WSID or BBID proceedings in their written opening 

statement, or in a motion to dismiss, motion for summary judgment, or response to a motion, as 
applicable. 

{3) Motions in limine. 

The parties may submit motions in limine, to be received by the Board by Noon, February 29, 
2016. All such motions must be submitted as a single document and may not exceed ten pages in 

length, total. Alternatively, parties may file motions jointly, not to exceed twenty pages in length. 

The parties may submit responsive briefs in support or opposition to the motions, to be received 

by the Board by Noon, March 4, 2016. Responsive briefs may not exceed ten pages in length. 
Alternatively, parties may file a joint responsive brief of up to twenty pages in length. 

(4) Written opening statements: Phase I, Phase II- BBID, and Phase II - WSID. 

At this time, the hearing team anticipates that the parties may submit a separate written opening 

statement for each of the following phases of the proceedings: Phase I, Phase 11-BBID, and Phase 

II - WSID. Written opening statements must be received by the Board by Noon, February 29, 

2016. Each opening statement may not exceed ten pages in length. Alternatively, parties may file 

a joint opening statement ofup to twenty pages in length. Opening statements should state the 

objectives of the case-in-chief, the major points that the proposed evidence is intended to 
establish, and the relationship between the major points and the key issues. Any policy-oriented 

statements by a party should also be included in the opening statement. The written opening 

statements may include legal arguments. 

Any written response to opening statements should be included in the closing brief. 
The format for written opening statements may be addressed further at the pre-hearing conference 

on February 8, 2016. 

(5) Closing briefs. 

In addition to the briefing papers described above, the hearing officers will allow submission of 

closing briefs. The phases of the proceedings to be addressed in each closing brief, page limits, 

and deadlines for these briefs will be set at the conclusion of the hearing in each of the 
proceedings, respectively. The parties should address only those facts and legal arguments 

previously raised. At this time, the hearing officers do not expect to allow responses to closing 

briefs. 

All briefs must be double-spaced and in 12-point Arial, or equivalent, font. Three copies of each 

brief must be submitted to the State Water Board, and a copy must be served electronically on 



t:acn 01 tnt: utnt:r paruc1pants on tnt: st:rvict: nst. 

If you have additional questions regarding non-controversial procedural matters, please contact 
Staff Counsel Nicole Kuenzi at (916) 322-4142 or by email to 
:N"icole.:Kuenzi(@Yvaterboards.ca.gov; or Ernie Mona at (916) 341-5359 or by email to 
Ernie .. Mona@waterboards.ca.gov; or to Jane Farwell-Jensen at (916) 341-5349 or by email to 
Jane.Farwell-Jensen@waterboards.ca.gov. (Gov. Code,§ 11430.20, subd. (b).) 

Michael Buckman 
Hearings Unit Chief, Division of Water Rights 
State Water Resources Control Board 
916.341.5448 
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PROOF OF SERVICE 

I am employed in the County of Sacramento; my business address is 500 Capitol 
Mall, Suite 1000, Sacramento, California; I am over the age of 18 years and not a party 
to the foregoing action. 

On January 25, 2016, I served the following document(s): 

DECLARATION OF LAUREN D. BERNADETT IN SUPPORT OF BYRON­
BETHANY IRRIGATION DISTRICT'S NOTICE OF POSITION REGARDING THE 

STATE WATER RESOURCES CONTROL BOARD AUTHORITY TO ISSUE 
CURTAILMENTS 

_X_(via electronic mail) by causing to be delivered a true copy thereof to the person(s) 
and at the email addresses set forth below: 

SEE ATTACHED SERVICE LIST 

I declare under penalty of perjury that the foregoing is true and correct. Executed 
on January 25, 2016 at Sacramento, California. 

DECLARATION OF LAUREN D. BERNADETT IN SUPPORT OF BYRON-BETHANY IRRIGATION'S 
NOTICE OF POSITION RE THE SWRCB AUTHORITY TO ISSUE CURTAILMENT 3 
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VIA ELECTRONIC MAIL 

South Delta Water Agency 
John Herrick 
Law Offices of John Herrick 
4255 Pacific Avenue, Suite 2 
Stockton, CA 95207 
Email: Jherrla·N@aol.com 

VIA ELECTRONIC MAIL 

State Water Contractors 
Stefani Morris 
1121 L Street, Suite 1 050 
Sacramento, CA 95814 
smorris@swc.org 

DECLARATION OF LAUREN D. BERNADETT IN SUPPORT OF BYRON-BETHANY IRRIGATION'S 
NOTICE OF POSITION RE THE SWRCB AUTHORITY TO ISSUE CURTAILMENT 5 
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SERVICE LIST 
WEST SIDE IRRIGATION DISTRICT 

CEASE AND DESIST ORDER HEARING 

Division of Water Rights 
Prosecution Team 
Andrew Tauriainen, Attorney Ill 
SWRCB Office of Enforcement 
1 001 I Street, 16th Floor 
Sacramento, CA 95814 
andrevv.tauriainen@waterboards.ca.gov 

State Water Contractors 
Stefani Morris 
1121 L Street, Suite 1 050 
Sacramento, CA 95814 
sn1orris@swc.org 

South Delta Water Agency 
John Herrick 
Law Offices of John Herrick 
4255 Pacific Avenue, Suite 2 
Stockton, CA 95207 
Email: Jherrlaw@aol.com 

City and County of San Francisco 
Jonathan Knapp 
Office of the City Attorney 
1390 Market Street, Suite 418 
San Francisco, CA 94102 
jonathan.knapp@sfqov.org 

The West Side Irrigation District 
Jeanne M. Zolezzi 
Karna Harringfeld 

. Janelle Krattiger 
Herum\Crabtree\Suntag 
5757 Pacific Avenue, Suite 222 
Stockton, CA 95207 
jzolezzi@herLimcrabtree.con1 
kharringfeld@herurncrabtree.com 
jkrattiger@herumcrabtree.com 

Westlands Water District 
Daniel O'Hanlon 
Rebecca Akroyd 
Kronick Moskovitz Tiedemann & Girad 
400 Capitol Mall, 27th Floor 
Sacramento, CA 95814 
dohanlon@kmtg.com 
rakrovd @krntg. con1 

Phillip Williams of Westlands Water 
District 
pvvilliams@vvestlandswater.org 

Central Delta Water Agency 
Jennifer Spaletta Law PC 
P.O. Box 2660 
Lodi, CA 95241 
jennifer@spalettalaw.com 

Dante Nomellini and Dante Nomellini, 
Jr. 
NOMELLINI, GRILLI & MCDANIEL 
ngmplcs@pacbell.net 
dantejr@pacbell. net 

San Joaquin Tributaries Authority 
Valerie C. Kincaid 
O'Laughlin & Paris LLP 
2617 K Street, Suite 100 
Sacramento, CA 95816 
vkincaid@olaughlinparis.com 

DECLARATION OF LAUREN D. BERNADETT IN SUPPORT OF BYRON-BETHANY IRRIGATION'S 
NOTICE OF POSITION RE THE SWRCB AUTHORITY TO ISSUE CURTAILMENT 6 
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Byron-Bethany lrrigaton District 
Daniel Kelly 
Somach Simmons & Dunn 
500 Capitol Mall, Suite 1000 
Sacramento, CA 95814 
d kell~@somachlaw. corn 

California Department of Water 
Resources 
Robin McGinnis, Attorney 
P.O. Boc 942836 
Sacramento, CA 94236-0001 
robin.mcginnis@water.ca.gov 

DECLARATION OF LAUREN D. BERNADETT IN SUPPORT OF BYRON-BETHANY IRRIGATION,S 
NOTICE OF POSITION RE THE SWRCB AUTHORITY TO ISSUE CURTAILMENT 7 
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SOMACH SIMMONS & DUNN 
A Professional Corporation 
DANIEL KELLY, ESQ. (SBN 215051) 
MICHAEL E. VERGARA, ESQ. (SBN 137689) 
LAUREN D. BERNADETT, ESQ. (SBN 295251) 
500 Capitol Mall, Suite 1000 
Sacramento, California 95814-2403 
Telephone: (916) 446-7979 
Facsimile: (916) 446-8199 

Attorneys for Petitioner/Plaintiff BYRON­
BETHANY IRRIGATION DISTRICT 

BEFORE THE 

CALIFORNIA STATE WATER RESOURCES CONTROL BOARD 

ENFORCEMENT ACTION ENF01949 
DRAFT CEASE AND DESIST ORDER 
REGARDING UNAUTHORIZED 
DIVERSIONS OR THREATENED 
UNAUTHORIZED DIVERSIONS OF WATER 
FROM OLD RIVER IN SAN JOAQUIN 
COUNTY · 

In the Matter of ENFORCEMENT ACTION 
ENF01951 -ADMINISTRATIVE CIVIL 
LIABILITY COMPLAINT REGARDING 
UNAUTHORIZED DIVERSION OF WATER 
FROM THE INTAKE CHANNEL TO THE 
BANKS PUMPING PLANT (FORMERLY 
ITALIAN SLOUGH) IN CONTRA COSTA 
COUNTY 

I, Lauren D. Bernadett, declare: 

SWRCB Enforcement Action 
ENF01951 and ENF01949 

DECLARATION OF LAUREN D. 
BERNADETT IN SUPPORT OF 
MOTION TO DISMISS 
ADMINISTRATIVE CIVIL 
LIABILITY PROCEEDING IN 
ENF01951 SWRCB'S METHOD 
OF DETERMINING WATER 
AVAILABILITY IS AN UNLAWFUL 
UNDERGROUND REGULATION 

1. I am an attorney at law licensed to practice before the courts of the State of 

California. I am an associate with Somach Simmons & Dunn. The following matters are 

within my personal knowledge and, if called as a witness, I can competently testify 

thereto. 

2. Attached hereto as BBID Exhibit 219 is a true and correct copy of the State 

Water Resources Control Board's Notice of Unavailability of Water and Need for 

Immediate Curtailment for those Diverting Water in the Sacramento-San Joaquin 

Watersheds and Delta with a Pre-1914 Appropriative Claim Commencing During or After 
· DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY PROCEEDING IN 

ENF01951 SWRCB'S METHOD OF DETERMINING WATER AVAIL. IS AN UNLAWFUL 
UNDERGROUND REG. 1 
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1903, dated June 12, 2015. 

3. Attached hereto as BBID Exhibit 277 is a true and correct copy of the State 

Water Resources Control Board's Administrative Civil Liability Complaint in the Matter of 

Unauthorized Diversion by Byron-Bethany Irrigation District (including cover letter from 

John O'Hagan, Assistant Deputy Director of the Division of Water Rights, to Rick 

Gilmore and Daniel Kelly regarding Enforcement Action ENF01951 ), dated July 20, 

2015. 

4. Attached hereto as BBID Exhibit 279 is a true and correct copy of the State 

Water Resources Control Board's Partial Rescission of April, May and June 2015 

Curtailment Notices and Clarification of State Water BO"ard Position Re: Notices of 

Unavailability of Water for Those Diverting Water in the Sacramento River Watershed, 

San Joaquin River Watershed and Delta, and Scott River, dated July 15, 2015. 

5. Attached hereto as BBID Exhibit 293 is a true and correct copy of the State 

Water Resources Control Board's 2015 Summary of Water Shortage Notices, dated 

December 18, 2015. 

6. Attached hereto as Exhibit A is a true and correct copy of excerpts from the 

Videotaped Deposition of Thomas Howard, Volume II, November 25, 2015. 

7. Attached hereto as Exhibit B is a true and correct copy of excerpts from the 

Deposition of Thomas Howard, Volume I, November 19, 2015. 

8. Attached hereto as Exhibit Cis a true and correct copy of the Governor's 

Office webpage with the text of "A Proclamation of a Continued State of Emergency," 

issued by Governor Brown, dated April 25, 2014. 

9. Attached hereto as Exhibit D is a true and correct copy of Executive Order 

B-29-15, dated April 1, 2015. 

1 0. Attached hereto as Exhibit E is a true and correct copy of the State of 

California Office of Administrative Law Notice of Approval of Emergency Regulatory 

Action, In Re: State Water Resources Control Board, OAL File No. 2014-0708-02 E, 

dated July 16, 2014. 
DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY PROCEEDING IN 
ENF01951 SWRCB'S METHOD OF DETERMINING WATER AVAIL. IS AN UNLAWFUL 
UNDERGROUND REG. 2 
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I declare under penalty of perjury under the laws of the State of California that the 

facts recited above are true and correct. Executed this 25th day of January 2016 at 

Sacramento, California . 

Lauren D. Bernadett 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY PROCEEDING IN 
ENF01951 SWRCB'S METHOD OF DETERMINING WATER AVAIL. IS AN UNLAWFUL 
UNDERGROUND REG. 3 
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~~jij) 
Wate.r Boards 

,, ,- -~ · ·--. -•r-~ - · - - P•'.,•-----...:...-_. ... , "'.' · ~ ·-· . .,.., .... ....... . --

State Water Res-ources Control Ooar·d 

June 12, 2015 

BYRON-BETHANY IRRIGATION DISTRICT 
C/0 R!CK GILMORE, GENERAL MANAGER 
'7995 BRUNS ROAD 
BYRON, CA 94514 

ln Regards to Claim of Rig~t(s) [I~ {password)]: S021256 (107'7(39) 

NOT;CE.Of<': UNAVAIL_i\BUJ1Y OFWJ.\TER AND NEED FOR lit:~MEDJATE CURIAIU1iiENT 
FOR ·rHOSE fJrVERl"Jt4G \VATER IN THE SACRAfu1ENTO-SAt•! ,JOAQUIN. ~VATERSHEDS 
Af\!0 DELTA ~!rfH A PR£: .. 19'i.t! APPROP.R.I/~TIVE CLAIJVi COMMENCING DURING o·R 
AFTER 1903 

On January 23, 2015 and again on April 2, 2015, the State Water Resources Control Board 
{State· Water: Board) issued a Notice of Surface Water Shortage and Potential for Curtanniant 
due to dry conditions throughout the State. On April 1, 2015, the Governor issued an executive 
order, order 8~29~15, continuing the state of emergent.'}', initiaUy enacted on Jan_uary i7, 20141 

due to drinking water shc)rtages, diminished water for agriculture producl:ipn, degraded habitat 
for fish and wildlife, increased wildfire r.isk and the threat of saltwater Contamination to fresh 
vv-ater supplies in the Sacramento~San joaquin Delta (Delta}. 

On April23$ 2015 and May 1, 2015, thu State Water Board Issued CLtrtailment notices to aU 
post-1914 appropriative water rights in the Sacramento and San Joaquin River watersheds, 
incfuGive of the Delta, due to insufficient projected wat~r supplies. Bas~d on updated wa.ter 
supply projections provided by the Department of Water Resources in . ~.atly Ma}.:;· ih~:State 
Water Board is now notffying -pre-191·4 claims· of right, with a priority date of 19Q3 and later for 
the Sr:tcramento-San Joaquin watersheds and the Delta, that, due to ongoing drought 
conditions, there ls insufficient ~Jater in t.he system to service their claims of right. 

- . . 

cui-fuitment. t'>·r Certain Pre-19·t4. C'f~dms of Right Comme~•~-~d During_ Qr .. A~~:r 1·9~3: 
Based upon the mo~t recent reservoir storage and inflow. proje~ions, atoi1g 'withJorecastS for 
future prec.ipitation events, the existing water supply in the.Sacramento-San Joaquin 
watersheds and Delta watersheds is insufficient'to meet the needs of some pre-1-914 claims of 
right. With this n..Qtice, the S!al:e Water Board is notifying pre-#1914 aPPropriative claims of !iCJb! 
with a. pricrltv elate of 1903 and later within t~e Sacramenio·-san Jtiaouin watersheds and Delta 
of the · need to immediately stop diverting water with the exceptions discussed below. This 
condition of curtailment will continue until water conditions improve. Even if there is water 
physically available at your point of diversion, that water is necessary to rne.et more ser1ior water 
right holders' needs or tr~ water may be released previously ·stored water which must continue 
instrea.m to $$rve its intended beneficial use. If precipitation occurs in the follovJing weeks or 
months, you should not commence diversion before being notitied by the State Wat~r Board 

that water is legally available for diversion under your priority of right Evaluations for additional 
curtailments of more senior rights will be made every two weeks through September. 

BBID EXH. 219 



To VVat.1lr Right Users in the 
Saci''£tmeniti·~St:Jrt "'!oaquin Deltt:l, 
Sat;r~HYlanto & s,~fl .Joaquin Rivt!r \iVatersheds: 

COm[':tiifflf'l\Ci1 c~rt&fica~:i((~it1 rtOtitdr~d: 

-2- June 12, 2015 

Holders of pre-1 S14 wa·~:Jr rit;ht claims with ptiorh.y dat,')S equal to or i®ter than 1903 are 
required t~' document receipt ·or thh:; notice:. by completing an on Uri~ Cw1aitmant Certification 
Form o=Qrm) with~n seven da;!s. TI'Kl Form confirm;:~ your eossotion of diversion under the 
specific i»-9-~19'14 claim oi right. Cornp!ation o·fthe Fotsn is mandatory to avoid unneceaa6iry 
potentiel enforctament proceedings. You are required to complete the Form f-or each pre-1914 
claim of right identifie.~d through this notice at: 
http:I/Mvw.waterboards.ca.govJwa'ierrlghtsA\faterjssuiiSJprogr~ms/eWtimslcurtaliment/2015ourLform.php 

g;xc~:~th;nrt? ~o CiiJb"'~Jj;lh¥tl:)n 'l: 
If your div3rnion Is for h~Jdroele\,'trif; gene1·ation by diract d!versJon on!:; and ~~~ ws~er diverted is 
re-4umed to the sami;! stream sy,mern, you iTt~y continua to divert under your pre-1914 claim of 
right ~f you continue to divart under the abovF; circumstancetJ1 you rnust idencify that Oi'l the 
Form and provide ·iha info!'maUon requested. H; ~;ou have previously collected water to storage 
in ~ii reservoir covered by£\ pra·,19i4 claim of right prior to thl3 curtailment not~ce, you stlll rnay 

. bane'flcially us~ that pre"tiously s;tor~d w~ter. HoV<Jever, you- must bypa'~~ ail inflow fnto the 
reservoir at ~~~ Unt{!tS during tht~ period this notice remtiins in effect 

I·~~ ~<hC ... JpU,1n ·Jo.· t~@~.ith ~mtJ Sterr~::-~::~ 
·rnert; !s no exeeption to this notlce for health snd :-..afety needs. Hr.,wever, we are .ow~ro that 
sorr13 water users must corn ply with directlvo;is i~sued by the Dhtlsit:m of Drinking V•Jciiter (ODV'J), 
or local heaith or dtii'tk:ing water regulation to provide contim..tsd \Vater service to meet minimum 
health and saf&iy standards. Should you ermtinue to divert water under~ claim a~ right subject 
to this notice to meet human health IE?lnd seta~: needs, you must ecmpleteti~ Forrn idontii}ing 
your health and safety needs, whether there is an applicable DOW. state or local regulation and 
yo_ur attempt.<; at sact.ning an alternate water supply. The St.atG Water Board will carefully 
analyze the norH~xampt0d continued diversions for minimum heZilth and sa'fety needs on a 
caser,.by..ca~3a ba~5ls. 

i'c~·it;;.mtt.al Enil}rr;em~rd:! 
Those; vifho l'klre found to be diverting wa;ter beyond what i~ legaliy svail~bie to thsm ma~* oo 
subject to a.dmini~~rntive p(:nt.1lltiss. ceage ~2nd de"~~ist orders. o;· prose·cution in court. l·f the Stat~ 
Water Board finds foflowing sn adjudicative pFJc-aeding th~~ a; pe~Jon e~r entity hatil diverted or 
used umtea· water untawfulilr, tha Si~t·;: \Nater Suard m2y assess pen~Ities o·f $·'1,000 per OO!f of 
violaUon and $21500 for each ~ere-foot diverted or used in e:r:cess of a V'alid 'Nater light. (See 
W2ter Code,§§ 1052, 1055.) Additionally, ifthe Steta \!Vater Board i~suat~ ,:!:! Cease and Desist 
Order ag~lnst an unauthoriz~d diversion~ vtolatkm of t:iny such order can result in a fine of 
$10,000 per da.y. (S~e \!Vater Coda,§§ 183·1, '1845.) 

The St~?.i~ Vl/t:ter E}(:;eid is encouraging dlverters to wor:t tog~er to reach loe".al voluntary 
agree.man(s th~t not oniJ;' provld* so!utlon$Z ih!1t help local communities wi'i:i ... a trJater short~ge~i, but 
a!S{.1 prevent Injury to other legai us~r~~t ol watar and do not c~usa unre~son~bla aifecln on fish 
~nd wird!ift:). If you he:ve any questions, please call ourCurt~ilment Hotline a:t (t~'i6) 341-5342, · 
contact us by email at .§LW~B-Curtaillllimt-Certifi.fr&.tion@\;l@l;erbo§rds.pa.gm;, or review our drought 
year webpage at: htip:l/www.V~-'E.lterbor.m:ls.ca.govA"'atarrightsiwatatr_luuotlprogranlsldrought!indell:.rhtmt#ilotices 
The &"tate \'Vater Board also {~ncour&ges wiiter tight holder$ to assis·( in the prevention of 
unlawful diversion of water and 1n discouraging any waste or unreasonable use of water. To 
assist the Si:a!tl Wf.iter Board, you may file a complaint at 

BBID EXH. 219 



Te> Water Right Usen~ in the 
Sa<temarrt;o .. san Jt.;)aquin D!&<ita. 
Sacramento & San .Joaquin Riverr v\laiernheds 

-3-

http://w'Nti'J.dtsc.ca.gov/database/CaiEPA_"Complalntlinde.x.t.im 

Juna 12, 2015 

V'Ve r;!cogniz.a the burd~n the drough".: cmatss, and 'l"Jant ro ass~m=' that othei~ do not Illegally 
benefit frorn your curtailments. • · 

Sincen~Jy, 

~*"(# lA I ~~.t;:~.-.. ~_. ;.~ftJIVIlrj 
'"fhomaa Ho'ward 
E::ecutiv~ Din~ctor 

BBID EXH. 219 
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state \!\later Resources Control Board p: ~na- t' on· [)i~~ +Y'-_ic~t 
JUL 2·0 2015 

Byron .. Bethany-lrrigation District 
Attn: Rick Gilmore, Genera-l Manager 
7995 Bruns Road 
Byron, CA ·945 '14 

, rn ~, 1 ,. • , 1 .... u ~ 

CERTIFIED M/\IL NO. 7003 1680 0000 2965 9480 

Daniel Kelley CERTIFIED MAIL NO. 7003 1680 0000 2965 9473 
General Counsel, Byron-Bethany Irrigation District 
Sornach Simmons & bunn 
500·CapitaJ Mall, Suite 1000 
Sacramento, CA 95814 

Dear Messrs. Gilmore and Kelley: 

ENFORCEMENT ACTION ENF01951 ····ADMINISTRATIVE CIVIL LIABILITY COMPLAINT 
REGARDING UNAUTHORIZED DiVERSION OF WATER FROM THE INTAKE CHANNEL TO 
THE BANKS PUMPING PLANT (FORMERLY ITALIAN SLOUGH) IN CONTRA COSTA 
COUNTY 

Enclosed Is an Administrative Civil Liability (ACL) Complaint relating to your diversions from the 
intake channel to the Banks Purnping Plant (formerly Italian Slough) after June 12, 2015. This 
Jetter serves as notice to Byron-Bethany Irrigation District (BBID) that the State Water 
Resources Control Boatd (State Water Board), Division of VVater Rights {Division), intends to 
impose the proposed Administrative Civil Liabiliiy. 

You have 20 days !rom receipt of this notice to act or face additional enforcement 
without further notice. 'Therefore, this matter requires your immediate attention. 

ViOlATiON DESCRIPTION 

8810 is alleged to have diverted a tC;tal of epproximateiy two thousand sixty-seven (2,067) acre~ 
feet over the cour-se ofthirteen days, from June 13 through June 25,2015. durii1g which water 
was unavaHable to serve BBID's water right. The violation is further described it1 the enclosed 
ACL cornplaint. 

l\OMINISTRATIVE CIViL LIABILITY 

California VVater Code, section 'I 052, prohibits the unauthorized diversion of water. Water Code 
section 1052 authorizes the State VVater Board to administratively impose civil liability for 
unauthorized diversions of water during periods of drought emergency it1 an amount not to 
exceed $1,000 per day of violation plus $2,500 per acre-foot diverted vvithout authorization. 



Byron-Bethany Irrigation District - 2 - .JUL 2 0 2015 

I am hereby is$uing the enclosed ACL Compla[nt proposing that a liability of' $1,553,250 be 
imposed for your diversion of water during periods when water supplies were insufficient to fulfill 
your ?I aimed right. The ACL Complaints provides· for a potentially reduced penalty upon. 
showmg that water pumped during the time considered under this action was used for health 
and safety needs, or for criticat power generation; If you fail to respond to the ACL 
CompJaint in one of the manners below within 20 days ()f receiving this notice, then the 
State llvater Board will issue an ACL Order and seelt recovery of this proposed li~bUity 
amount as authorized by California Water Code section 1055.4. · 

If you disagree with the facts or allegations set forth in the ACL Complaint. you may request a 
hearing before the State Water Board. Your request for a hearing must be in writing, 
signed by you or on your behalf, and mailed or handwdelivered to ensure receipt by the 
State Water Board within 20 days from the date you receive this notice. You may mail 
your written hearing request to: State Water Resources Control Board, Division of Water 
Rights, Attn: Enforcement Section, P.O. Bo:c 2000, Sacramento, CA 95812-2000. 

You may hand-deliver your written hearing request to: State Wat~r Resources Control Bo~rd, 
Division of Water Rights, Records Unit, 1001 I Street, 2nd Floor, Sacramento, CA 95814, 

if you request a hearing, a hearing will be scheduled before the State Water Board or a · 
designated hearing officer. Prior to tl1e hearing, you will' be required to submit any written 
testimony and other evidence you would Uke the State Water Board to consider. ·You will be 
notified of the hearing date and the submittal deadlines as soon as they are scheduled. 

Jf you fail to come into compliance or request a hearing within 20 days of the date you receive 
this notice, the State Water Board will adopt the ACL. 
SUMMARY OF OPTIONS 

1. Submit a written request for hearing within 20 days of receiving the enclosed ACL 
Complaint; or 

2. Do nothing, ar1d receive a final ACL Order. 

If you have any questions regarding the ACL Complaint, or if you have information that you want 
to provide in response to this compliant~ or information that you belief the Sta1e Water Board 
$taff should otherv..rise consider, please contact Kathy MrowkaJ Manager, Enforcement Section 
at (916) 341-5363 or Kathy.Mrowka@waterboards.ca.gov; or Andrew Tauriainen, Attorney IH, 
Office of Enforcement. at (916) 341~5445 or Andrew.Tatlriainen@waterboards.ca.gov, or s.end 
the information directly to them via email. 

Sincerely, 

"' .-.., ·~o' , L. (.).._\f:-re----.:_ ~n--
)on'n O'Hagan, Ass,Jnt Deputy Director 
Division of Water Rights 

Enclosures: 1) Administrative Civil Liability Complaint 

BBID Exh. 277 



ST/\TE OF C,&J..fFORNIA 
CAlJFORNJA ENVIRONMENTAL PROTECTION AGENCY 

STATE WATER liESOURCES CO!\ITROL BOflJ~O 

.DIVISiON OF WATER RJGi·n$ 

ADMINISTRATIVE CIVIL LIABILITY COMPLAINl" 

!n ihe Mfitter of Unauthorized Diversion by 

SOURCE: !ntake Chant'l$( to the oard<s Pumping Plant (folm~:trty ltsHen Slough) 

COUNTY; Contra OJStt!l 
~ ' ... 

i. Bymn·Befhany ~rrigatir.m· District (BtliCJ or Olstr!ci) is alleged. to. hz.we diverted and use~j vr&tsr in 
v~:olation of Caiifomis Warer Code section 1052. subdivisior. (~). which provid$. that the diversion 
or us~ of water ~ubject io Division 2 oi the vVt:.:tf;r Code of.li~r than as ~trthofized ;h OM$ion 2 is a 
trespass. 

2. \NaiE~r·c;Od~~ section 1052, subdivision (c), t:lrovides that any. pers(_)n or 'i!!I'JUty cori·amittil1g a 
s:re:spa~s during .a period for which the <;Jovemor h~$ issued a proolS~rnation 6f a state of drought 
arn~rgency rnay be liable in an srnount m~t. to e:ctc:ead ths aunt of one thouaand doiiars ($1,000) 
for each day the trespass occut·r;; plu~ ttvo thousand fivi:~; hundred doll~rs ($2Ji00} foi' tiach acre­
foot of water divert-ed Cit us&,i in (:mooss of t¥1at divarter's rights. ~Nater Code SGL1ion 'i052, 
llSUbdivision (cl)(.2)1 provides that dvil fiabi!IW ma)' be bnposed adm!nisbativefy by th£~ State .\Mater 
~~esr)urc_,es Control Board (S(ate Water Board or Board) pursuant to \t¥atar Code section 1055. 

3. VVater Code section 1055, r::ubrJivision ·(a), prov!des that the Exacu!:ive Director of the Skit~ 'JVater 
Boalt'l may i$SUe a complaint ttJ ~ny pe!1tCI'~ or Gntit:y on whorn i~:irninistmtive Civil Uabilit;~ (ACL) 
ntay be irnposed. On ,June 51 20·12, the Ex~f~uuve Oil·eciorde!egr:~a"'ld th!s~utl!Orfiyto the Dt~puty 
Oirc."Ctor for VVater Rights. S~te Water Board Hesoll.Jtion 2012~0029 authorlt~>S the O~pUt'J 
Direc\or for vvater Rights to issue an ord~r i_mpos~rtg an ACL wheti a t:AJmplalnt has been issufid 
and no hearins;i hes be-en re~~uested within 20 days of n:~ooipi of' the compfaint The De-puty 
Director for \Nat~r Rights has redelt1gated this autll~;lrity to the Assistant Deputy Olteetor for \'Vt.:ltr:r 
RigM.s puisuant to State VVater aoard R-eSt.)h.!tiOi12012-0()29~ 

4. On June :so. 2010, BB!O submitted an initial Stat~ment of \lV!:i!ter Diversion ~nd Use (Staternent}, 
whic;h the State VVatt."" So~rd~ D!visk)i1 ofVvater Rights (Division) de~ignateu as Statement 
021:~56 (5021256). Under S02t256, BBitJ claims a prif1~ 1914 appropriative \"13~er right to. the 
~n~ke Channel to the San!>~~ Pumping Pia11t, formerly J~.dian Slough; rn Contra Costa Cr:n.mty. 
The Statement ~Jt-o indicates that BB!D diverted appmximatel~/26,179 acrc-fe•et (a·i) in 2009 for 
municipal and industrls.l and Etlricuitul·aJ use within its boundaries., · · 

5. ()n July 1, 2013, SBI D submitt:ad Supplemen~l Statements for S02125G, for the y5<are 2010, · 
-~~!01"i and :t012. BBID;s Supp{eml9ntal Sttltements each indieates thai the District 'i'imt put v.-at.~r 
to U$e in 19171 !Hid that thra purpos;~ muse for th¥JJ District's diveffaitms is irrigation of 12.500 
acres. The 2010 Supple-n-n'Jlnt Staternent hldiCl2tes that SBID div~rted 25.259 af and appHed 
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approximately 22,302 af to beneficial u~e. The 2011 Supplemental Statement ir1dlcates that 
BBID diverted 22,344 at and applied 19,779 af t6 beneficial use. The 2012 Supplemental 
Statement indicates that BBID diverted 32,167 af and applied 28,345 af to beneficial use. 

6. BBiD does not hold or claim any other approprirltive or riparian water rights on record with the 
State \\later Board, aUhough S02125S indicates that BBID holds Contr-uct i\.to. 14·05-200-·765-
LTRi with the United States Bureau of Recramatkm {Reclamation). In 2014 and 2015, 
Reclamation's agricultural contractors in the Delta were allocated ~ero percent of their contract 
quantity (available ai http:l/www.usbr.gov/newsroom/newsre!ease/detatl.cfm?Recordl0=49'11.5 
[last accessed June 30, 2015]). BBID confirmed in a public statement dated June 12, 20'1.5, that it 
had received zero wab:;r supply from Reclamation in both 2014 and 20·15 (available at 
htto:llbbi)t.crg/wpr,oont~ntlJ!e!~·ack:/2Q 15/06fBBI [)~y,!jt;!j[rlelll:.BeS,P.Onse7FINAL 1.&1df [last 
accessed June 30, 2015].) 

7. On Januar)/17, 2014. Governor Edmund G. ·Brown Jr. issued Proclamation J'&!o .•. 1:--17-20'14, 
declaring a State of Emergency to exist in California due to severe drought ooriditions. : 

8. Also on Januii!ry 17, 20·i4, the State VVaier Board issued a "Notice of Surface VV~ter Shortage 
and Potentia! Curr,.ailmant of\Nater Rtgt:t Diversions"' (2014 Shortage Notice). The 2014 Shortag·a 
Notice alerts water right holders in critically dr; viat•!.rsh~ds that water n1ay become um~vsilable to 
satisiy beneficial uses at junior priorities. 

9. On April 25, 2014, Governor Brown issued a Proclarnatlon of El COntinUed State of Emargel!CY 
due to drought c~nclitions, to sir~1ngthen the stahis ability to manage \rvater and habitat effectively 
in drought conditions. 

10. On May 27·, 2014, Ui~ State 'lfJater Board iiSSued a "Notice of Unavailability ~;n~ W&;t$r and 
Immediate Curtailment for Those Diverting Water in the Sacrarnentr,- and San Joaquin River 
Watershed with a post-1914 Appropriative Right" (201-~ Unavailability Notice), whlct{ notifies all 
holders of post~1914 appropriative water rights within fue Sacramento ·and San Joaquin Rivar · 
watersheds of the lack of availability (Jf w~rter to serve their post~ 1914 water rights, With some 
minor exceptions for non--consumptive diversions. The 2014 UnavailabilitY· Notice did not apply to 
pre~1914 appropriative rights such as that claimed by BBJD. Tna State Water Board notified the 
most senior right holders in stages as lJWlter became available i:o serve their rights, and by 
Noverrlber 'i9, 20'i4, had ntitffled ail right holders of availabili~.v for an diversions in the 
Sacramento and Sai1 Joaquin River watersheds. 

11 . On January 2~. 2015,' the State vv,ater Board issued a "Notice of Stirface 'Water Shori.a.ge and 
Pctenfial for Cui·tanm~nt ofWa~er Hight Diversions for 2015" (20'15 Shortage Notice). The 2015 
Shoitaga Notfoo a~ried water right holders in critically dry' watersheds that .water rnay become 
unavaiiable to satisfy ben·sficial us,es at junior priorities. 

i 2. On February 4.- 2015, the State Water Board issued Order lNf< 2015~0002··.0\ivR, requiring pre-. 
'1914 and riparian w;eder tight claimants representing the top 90 pen;ent l1f such claitnanl'.$ by 
vo!urne In the Sacramento and San Joaquin River watersheds and the Derta to subrnit inforrrtation 
reiatlng to their claimed water 1ight, the monthly arnounts of water diver,ed and the basis of right 
claimed for diversions in 2014, and monthly diversion information and a11tieipated monthly 
diversion in~lrmation for each month ~tarting with Februar}', 2015, to be submitled by th>;;! 5tn of 
eech succeeding rnonth until the ~rought ends. 

13. BBiD is subject to Order V\lR 20·15:--00m~'"DV\!R, and In iesponse submittf:d infom~ation indicating 
that its predecess-or, the Byron-Bethany hTi!JStion Compan~·. record'~ i1•)tice of an appropriation 

. of \Vater on c~r arou11d May 18, 1914. Thus. BSiD claims that its pre-1914 vvater right has a 
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pt~1or~· d~tte t'>f May 16, '1914.1 

'14. 8SiD also submitte-d water diversion atld use ir.fom1a~::m for 20'14. projected monthf)r diversions 
for 2tYfS, and actual monthtt diversions through M;,~y. 2015. ss;o ro~ that it dhk~d:ad 30

1
2CM 

af in 2014 and projected diversions of 25,452 af in 2015. BBtD's repmted actua~ monthly 
diversion amounts for ,J~U1U£;li''Y through May, 2015. are generally simifsr to reported diversion& for 
th~ S(!.!l.me months in prior years vthere such information is svailabla. BtlfD's reported projected 
clivert~ions are similar to the reported actual tiiveraions for the Sa'lrne months in prior years vrllere 
such fnform~~n is available. From August 1 to October 31.2014, B13l[lYeports it pumped 1,573 
fllf ofwater under trfinsfer that wes approve~ by State \1\/att-;r Board Order dated August 2'/, 20"14. 

15. On April1, 2Ct!5. Govemor Brown issued Executive Order S..29-15 {Executive Order} to 
strengthen the state's abnity to manage water and habitat effectively in drought conditions and 
called on aU CaUfomians to redouble their efforts to '~nserve water. The Elte-cutive Order finds 
thtiiit H1e continuous fSever~ diOU£iht r.ondii,ions present urgent challengms across ihe state 
including .. itater shortages for muniCipal \Valer ux.e and for ~gricuttural production, increased 
wUdflre .rilcthiiiy, dt~'$f'f.H:Je(1 habitat fol' fish e.nd \Nildlife, threat of sa~t\"Jater contamltll:lltit:)n, and 
~dditiona I \Nater sc~:rcity if drought comiitkln~ continue. The Executive Order confirms tht,it frle 
orders and provisions in the Governor's pre'vitnJs drought proclanuaiM'Jns and orders, the January 
'~7. 2014, Proclamation, .Ap1H 2:5. 2015, f~roo~arr1~t~n, and E>r.ecutlve Orders B-26-14, and !3-28-
14, remain in futl force and effect. On April 2, 20'1 5, the State VVater Boaid Issued another notice 
wamino that noti(.~~~_, of unavailability of wat-er twra likely to be issued soon. 

16. On Aprl~ 2.3, 2(.1'i5, th~'9 State VVater Board issl!(~d Ei "Notice of Unavailability ofVl/aler and 
immediate Curtailment for Those DfverUng Water ln the San Joaquin Hlver Watershed with a 
Post-·iS'l4 Appropriative Right" (A$._Jril23 Unavailability Nonce), vlhich noti!1~s all holders of post­
·t914 approprt~·iive water rignts within tht:.r San Joaquin River watershed of the l$ck of availabiJity 
of water to serve tne:r po.st-·i914 v1ater fights. wl.th some minor f::.xc.apUotu for non-consumptive 
diversions. The State VV'ater f3oard issued. a similar notic.a for post-1914 appropriative water 
rtghts within the Sacrament<) Riverv.-at:ershf~·d on May 1, 20'15 {May 1 Unav~nabllity Noticq). Too 
l \pril23 and May 1 Unavailability Notices do not apply to pre-1914 appropriative rights such as 
ti"itl~ eiairned by 6810. 

17. On June 12, 20t5. the State VVarer Board i~sued a "Notice tlf Unavailability of VVater {i!nd N~d 
for immediate Curtaiilllf;nt fc•t Those1 Divetting W~ter in the Sacramtinto...San Joaquin VVatersheds 
and O~lia with a Pre-'Hlt4 Appropriative (.";;Jaim Commencing During or After 1903" (June ·12 
UnavailiSbilit.y Notice), whir;h nottnes au hoftiers of preM1914 ~ppropliative vmtar iigrts with a 
priority da~e of 190~3 and l~ter within the Sacr~manto and San Joaquin River ~Natersneds of the 
lack of availability fJf W'cli(~r to serve theit rights, with some rninor excap~ions for nc·nuoonsumptive 
uses. 

18. fJrought management (}f water rights is m;c~'msaly to ensure that water to which se:rlior \Vater tight 
holCI.~ra are entltled i$ actuaUy available to them, which requires that some water r~main in most 
streams to satlsfv sJ3nior demands at the furthest dov~ns~ream point of diversion of these senior 
·wateriights. The .. luna '12 UnavaiiabiJity Notice reflects the State V'llutsr Boord's determirlation 
tha~ the existing water avaUable in the Sacrarnento~San Joaquin watersheds and the Delta is 
!nsuffic.ient to rneet the demands of dlverters vJith c~aims of pie-19'14 appropriative rights with a 
priority date of 1903 and later. Continued diversion 'Nhen there is no water available under the 
priorit11 or the right constitutes unat.d:horized water diversion end use. Unauthoiized diversion is 
subject to enforcernent. {\JVa;t. Code § 1 052.) 

1 The term "'pre-'i!1'~4" appropriative •Nater riftht m~~m; those appropriative rights commenood prior to 
Dt."'f.;ember 19, 1914-, the effective date of the \!Vater Cornmlssion Act. Thereio~. it is.possibie to ha\n:: a 
"pi~<··19i4~ appropriative water right with a pri,ority date in ·~9t4. 
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''l9. The st:;te VVater Board determines the avail~bitity of water fer v~ater rights of varying priorities in 
any warershed by comparing the current and projected available v..teter suro~ply V\i1th the totat water 
right di\fers~on demand. · 

20. To detarmine water availab.iUty. the Soard reiiei1 upon the full natural flows of watersheds 
ooll~lated by the Depaktmeni of \f\,Jarer Resources (DV\!R) for cert~n watersheds in Its Bull~tfn 
120 and fn subse.ciuent rnonthfy updates.- "FuU natural flow," or uun!mpair~ runoff/' represents 
the natural water production of a river basin. unC!Itered by upstream diversions, storage, storage 
re!eases. or by ex~rt or import of tvater to or from other w~tersheds. The fuJI natural flow 
amount is different than the measured stre~m flows at the given measurement points because 
the measured flows may be higher or lovt'er due to upstream operations. Forecas+~d flO\N data Is 
uncertain, so DV\/R provides th~ data in tht1 form of 11leveis of exo.eedance'' or slt.np:Y 
"'exeooaanc-e" to show the stati.~ticai probabitity th{~t th<j forecasted supp~y v~m occur. The 
e~ceedance ~s s:imply the percerrt of lhe time that the actual tlow is eh"J)ec~d to exceed the 
projected flow. The 90 perC',ent exceedanoo·hydrology.assu~~ inflow.l:!.from r.~Jn.fall and . 
snowmelt ;st levels that a~ Uk~l:l to be met or exceeded by actMal flows with a 90 percent 
probability~ or in other words, there is s ten pert!ent or Jess chance o1 actual conditions turning out 
to be this dry or drier. In April and early May, the State"\"Jater Board uses th@ 90% and 9-9% · 
exctJedance amounts for its analyses due to lov!! flow conditions. DVt~~'s daUy natural f!mv 
ca!culatkms are also us.fld in tile analysis. 

2 '1 . To datc:.rmine warar demand, the state \N~ter Boom relies on information supplied by water right 
hoiders on annuar or triennial reports of water diversion and use required to be true and accurate 
1J:l the ba~t of the knowledge of the diverters. n,e Board also inr .. cnpc:~ran:es 2014· diversion data 
submitted pursuant to Order \NR 2015-0002. .t.\ii rep;>rted monthly water divernlon data is 
compiled by vtatershed, type cf right and priority d~tes. The Board pertont1s qualfiy c-.onbtll 
check$ and removes obvious ennrs, axcess repotling •. rernoves dema~nd for direc1 diversion for 
power, and makes additional changes based on stakehotdei'S' input.· l'he corrected demand data 
inch.sdes the 2014 reported data tor 90% of the wateiShed demand plus, for thG ran-wining 
divetif.;rs, an averaged divsrsion t:Ui'totnlt for 2010 U1rough 2fl"l3. lhese monthly diversion 
demam:is awe grouped into water (ight types (riparizm. pre-iSi4 and fJO\~t-1914 rights). 

22. The St~rie VVater Board consis£entJy adjusts the v1~ter availability and demi?lf'ld analyse-4 based on 
new information obtained from stak0ilolders. or .adjustm•mts to projectc>d 1bvs from the [)lJVR. 
State vVater Board staff reviews this information and provides revisions to its data set and graphs 
rJu~t ara all shmvn on the VVatershed P.Jlal)tsis w·ebsite · 
(01l~{~vt.waterboards.C<J..oovhv~terrioht~hYii~r Jssueslprograrns/dto_ygbtlan~l)!§.i§D. 

23. The Siate VV~:.1.ef Board's VVawrshed Analysis website provides updt-~ted graphical summations 
and spre:;sdsheets containing supporting analysis of the availabliity and demand analyses. i'he 
graphlc&:tl summations shovJ priorities with rnunttdy demands for the total rl~truian demand at 
bottom, the pre-·19"14 demands added to riparian and depicted .abc1ve the riparian demand. The 
monthly amounts $Ire ave1-ag~~d into cubic feet par ~econd for graphical pur:)oses. See, "for 
example, the oombln$d Sac~m~nto!San Jtlaquin River Ba~Jn Senior Supply/Demand h1afysis 
(b£!P:U:!!:Ivw~waterbo~rgl";,:..~~.J:l9Y~{aterrightshv~~r issueslprograms/;dtQlJ.f.Jt!fl,an~!\tsisld!;:9![!!!;~!1 
omb!ns_fJ_.J!ftf.J. Th~ Curtailnlent i\nalysis web$ite e;iso provldes graphi~l summations of the San 
Joaquin River Basin Senior :Supply/Demand Am~lysis 'svith Proportional Oetta Dernand · 
(bitM;/Jvi;Mv • .,ta«:1rboards.ca.aoyAvatarriqhtsbf.;~wr~_ issues/prQ.9...1WJ1~9JJ9!itl~nalysfs/docsfsjgmra 
ted. pdf) and the Sacrsm~noo River Basin Senior Supply/Demand Analysis with Pmportior•al rJe~a 
Demand · 
(ht.1o:/lwvNJ.VIf?ted.1Q.§.rds.ca.o.qv/w~i(err!gbtsbN!Uer issue!l,programsldroutjhtla.ngjysis/docs/s.acoro 
fjj§jtP..Qr). . . 

24. Tt·Js mnaljrsis shcrQVlS that by June 12. 2015. available supply w':;11 insufficient ~o meet the demands 
of appropli:-itive lights wlth prioiity dates of ·wo3 and ls:ter throughout the Sacramento and Son 
Joaquin ''iver watersheds and the Delta. 
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25. TI1~ June 12 Unavaflability Notice appiias to S02125G becaus~ 6BiD c!aims a pr:ority date of May 
18, '1914. BBfD received an eler~ti'onie copy of th'' June '12 Unmrailability Noift.e on June ·i2, 
2f;'15, via the Boam•e ~Drought Updates'' Lyris email !imt system, h~il':ta•Jse Rick Gilmore, BBJD's 
Genernl Manager Is a sub:scriber to thai system (v~a ern~ir addra$S r, gi!iYiOre@bJ:Jid.ot:,g). 
Moreoverr SBJO issueiJ a public :stai'emeat on June 12, 20151 in i'e!iponsa tO the Junt"112 . 
Unavailability i'!otice _ (~v;iifable at http:ll~ld, orq.bm,:Q.Q.Oten!LYJ2LQ!I!Jsi6QJ. 5JOO.l~BiD-CwtaiiOJ.«J1: 
f1~~-Q~Jnse-FJNAL1.pdf [1-sst ac:cessed june 25, 2015].) BBfD ~ooived a paper oopy of the .June 
12 Unavc:JJability Notice no fat®r than June 15, 2015. -

21. Tile daily diversion r~tes through June 241 ari$· compa1able to the D~str!ct's average d:~ily diversion 
rata::: reported i'ot June 2014 (4.f;42-~a-f/30 d~y~J1.9835=8'i.4 cfs), ancl thMe SSJD raporied as 
anticipa~ed for Jeme 2015. Thaa daily rclte is in exc.es~ of the basic minirnum h@alth and safety 
needs of Mounwin House CornrmmH.y s~~rvic..-e District This indic~tes that BSiD has COi1t!nued its 
normal divsrsionc to!lolving th~3 June "i2 U~availatmty Notice. 

28. BBIO diverted a totf.!J of appro;'!imateJy two ~ousand sb::ty-seven (2,067) acra~feat over the course 
of thirteGin days follow!ng the .June 12 U!1tt:lV2ilability Notice, spaclficall~' from June 13 through 
.June 25, 2015. 

29. On • .Juiy '15, 2tH5, tho State \Nater Board issued a Clarh1cation to the Umwailabitity Notices 
indicat~ng ttl~t. to ihe e:<t~nt that any of the i'!otic.es described sb,WG oon~1i11 language that may 
be construed a$ an order requiring you to curtail diversions under your ~ffec~d watet tight, th~ 
language has ~sen rescinck~d. Similarly, any langut.'ge requiting affet~~cl v~ater right ho,dars to 
s.ubmU curmUrr.ent certificstion fom1s has b.:ran rescinded. 

30. Diver.'Slon or tJ.Cie of wab~r by ~m appropriative w~ter right holder when Khel'e is snsufficient wate-r 
supply aveflab!e for that w~ier right is an unauthomed divaraion or usa ol water subj·ac-t to 
Division 2 of the V'Jatr;;r Cede. \Plater Ct.'<1e section ·ws2, subdMsiori (a) provides that 
unautiit:'fr;zed divsrslon o~ use of \"JEter is c-~ b~$pass. 

31. This.enfc~rcement action is i;>ased on tack of evaiiabie water supply under the priorit; oftha right 
The UnavaUabim;y Notices Vi.:-ere !asued for the purpose of advising the puhlic and water divea'ters 
of the iacf{ of avallabl.e water under tf1's priority o¥ the rights identlJied In aaoh notice; the notices 
are no~ Lhe basis for this enfpn:.-ement action. 

PROPOSED ;CIVil U AB!liTY 

32. VVswr Code secticm 1052 provides that Uta maximum dvllliabinty ihat ean be imposed by the 
S~te \Nal.er ~rd in this m;::tter for the r.mautl1orL'!ed. diversion and use of_l:he v1ater during a 
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drought period is $1,000 for each day cf trespass plus $2,500 for eacn acre-foot of water diverted 
or used in excess of that divert-er's water righis. 

33. Evidence dem(mstrates ·(hat BBID's 'Jnauthorized diversions began on June 13, 2015, and 
coni!nuothmtil June 25, 20·15, fer a totat ofthirt.een {13) days.. Ower that period, BBiO diverted 
approldm.Eitely two thou~nd ab~!'J-seven {2.fJ67) acre-feet of water in exc:ess of that avc-dlebla tn 
serve its claimed v~ater right. 

34. Therefore, the maidmum civil liability for tho allegE\d violations is $5~ 180,500 [13 daj-s at $1,000 
per dey p!us 2,06'7 acre-feet at $2,500 per ~ere-foot]. . . 

35. In detennining Uls arncunt of ctvilliability, Cali¥omia Water Code section 1055.3 requires that the 
~ltata VVater &tard etJnsfd~r a!t relevant circum$~nces, including, but ncit iimited to. t'1e extent of 
harm c:BJused by tt~$ viol~iion, the n~iure and t)ersistence of the vioiJJtion, the langth of ~:im~~ over 
which the Violation occur'S; and any cc;rrectht~ ~action tlilken by th~ V~Qlaior. . . . . ' ..... ,..... ... 

36. In this c~se. BBID has made unauthorized diversions o1 water from the intal{e Channel to the 
Ban~s Pumping Pl&nt (forrfie~i~( Italian Slough) during ihe most extreme drought in decades. 
when there V!tCiS insufficient water supply available for BBID'~ claimed water right BBIO was 
aware that the Stare V!Jater Board had determined that there waf;; insuffic{ent Weier supply 
zvaiiabie for BBJD's d&Jrned water right Tt1~e unauthorized ruversions have re-duced or 
thr$3rened to teduc.:e tile amount of wctm 6\t~llabla for downstream water i·ight h(>fdElt$ durjr.g an 
extreme drought emt;;rgency. Moreover, BBtD's dive·reionslikely reduced the water aYe:lflabra for 
lnstraam 1;ssources and riparian habitE;t wiihin the Delta during an extrem_e drought emergency. 

37. SBIO received ~n economic advantage over oth~r legitimE,'lte water divertars in the ares by 
foregoing the co.stt(of bu~~~~ig rapfacamant water during U·te violstio11 period. During 2015, 
inigation districts north of the Del~ have paid ot least $250 per acr~S."-foot of replacsrnant \'Yarer. 
Thus. by illegaUy diverting 2,067 acre-it'et of watsr'frorn June 13 through Jm1e 25, BBID avoided 
purchased \vater coGts of ~:t ls~t $516,1'50. 

38. The Division estimates that its staff cost to investigat~ the unauU&oiiled diversion i.ssu~o; and 
develop the enforcemt;nt documsnts to be $3,000. 

39. fsBID is known to be s~rving ~.rater to Mountain Housa Cornrmmity Service Dis"uict and te1 poWt;lr 
generation facilities that m2y be deemed critlec1! Emery~! suppliers. BBID and Mountain House 
Community SeNice Distrit.1 tc>O~t r.orredive actions to secure water av~ilable via contraf:t and 
b'rinsrer. AlthotJgh '.Jtf'.s~ supplies were not provided during the violatl,on petiod idantffied above, 
~hey are recognized as progra1si•Je oorraction actions to -prevent unauthorized div~rsions. IJso 
tal en into consideration is the fact that BSiD h~s stopped .its diversions from June 26. · 

40. tiaving -~aken into C(JflSiderauon th~ factors described above, i:he At-s§istsnt Deputy Director for 
VVatv;;r Rights racomm,;nds an ACL for hie unauthorized divarsion o·i wa1-e1· in th•' am.ount of 
$1,55~iu2{ro. The recornmandt~d penalr,t is ba5ed on the circurnstartees lmown to this tirne, 
BBIO's continued divarsions despite lack of availability of water to ~rve its right during extreme 
or rgoing drought oonditions, and to pi\.JVide a strong clisincentiva for oorl[lnued unautht'lrt4et:J 
c:Hvarsions by BBID and any sim!larly-si[uatad parties. The Prosecution Yearn wm consider 
adjustment or the recommended penalty if 8810 provides evidence af the amounts of ~}atet 
pumped that ware for health and safet}' needs Or critical pOW{tf genefi.ltion. 

41. Should the matter go io hearing, tha State VVater Board may consider e different liability basad on 
the evidence received, lncitJding additional t;.ta1l costs!ncurred, up to the rnandmum amount 
pn.wlded b~t law. U is estimated thai if 'ihis this rnatter goes to hsarh1g, additional staff et:~sts 
lncum~d for th.e prosecution f;U"fi ;;vouid be approxtm~t~li' $10,000. 
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42. BBID may n~quest a hE>'aiing on this matter tntore the State Water Board. k~\ny such request for 
hearing must b-3 in v~~riting and received or postrm~rked vvi~hin 20 dzys of the data this noiice i~ 
receivcit. (California vv~ter Code,§ '1055, subd. (b).) · 

•13. If 8310 re.quasts a hearing, BB!D wm have a11 opportunity to be he~1rd a~nd to contest the· 
allagalions in this Complf.?.!nt and the imposition of an.ACL by the Str1t~! VVt1ter Board. If a healing 
is requas~ed, separm~ notice setting ihe tilne and piaca for the hoaring vifill be msUGd not less 
fuan 10 days before me hearingdste. 

44. If BB!O requests a hearing, the State VVater Board wm c,onsider at the hearin2 whether to impose 
ihe civil liillbiiity, and, if r.o. whether to adjust the proposed U~bility within the amount autt~orized by 
statute .. ~ased on the evidence receiya~ ~t tn~ h~arin~. the State \Nat~r. Board rMY ta!te-any 
appt'tlpriatc action in accordance··wfih sections ·mo. 275; and 1050 et seq. of ·ii1e Cafiktmi-J Watf!r 
Code ~nd ~ n~sponsib!fities under the public trust doctrine. t~ny State \/Vater Board order 
Imposing an ACL sha!l ber.ome fine! .s~nd effective upon issuant::a. 

45. If B810 doss not wish to r~quest a hearing, please remit a cashier's chect< or money ordar wlthfn 
20 days of the date of ihis Complaint k~r the ~mt.tunt of the J\CL set forth abt)Ve to: 

State VVater Raoow"Ce('. Coniro! 8Cicu·cl 
Division ofVVater Rights 
Enf\'>rcement Sec"don 
P.O. Bcx 2000 
Set~ramento, CA 95812..:2000 

46. 1r BBID does not reque$t a heating and does not r~mit the ACL :ilrrtount. the Stet~ \!Vater Soard 
may r:eek r(;covery of the ACL amount as authorized by Water' Cod~ ~eclion ·1055.4. 

STATE 'NATEf< Hf::SOURCES CONYROL 80}\RD 

\. () f)fl~ ' . 
_\ l!l''~~-·-~ ,._,..,/ t;,...w_ ,,,,.;,".'""'l'""""·'"''"''"''"""" ... " ... \ \ . ,('") 
j-onh O'Hngan, Assiiiant Deputy Director 
Division oi1 t41ater R(gllts 

JUt 2-· • 2015 
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J.J(.~·t·e.r RlJ. ' oa-rd~~ ~ t . . •. . . ,., 

State v\rater Resources Control Board 

July 15,2015 

BYRON-BETHANY IRRIGATION DISTRICT 
C/0 RICK GILMORE, GENERAL MANAGER 
7995 BRUNS ROAD 
BYRON, CA 94514 

RECEIVED 

JUL I 8 2015 

Byron-Betl'"'1any 
lrri·g-ation District 

PARTIAL RESCISSION OF APRIL, MAY AND JUNE 2015 CURTAILMENT NOTICES AND 
CLARIFICATION OF STATE WATER BOARD POSITION RE: NOTICES OF UNAVA1LABILITY OF 
'WATER FOR T_H()SE ·PIVERTING WATER I~ THE SAC.RAMENTO RIVER-WATERSHED,~ SAN 
JOAQUIN RIVER WATERSHED AND DELTA, AND SCOTT RIVER . . .. 

The State Water Resources Control Board (State Water Board) issued two letters earlier this year 
(January 23, 2015 and April2: 2015) advising persons of the drought and the resulting lack of surface 
water availability. These letters were issued to facilitate planning for diversions during critical water 
supply shortages. 

In addition to the planning letters, the State Water Board staff has issued notices to specific water 
diverters alerting categories of users that information available to the State Water Board staff indicates 
there is insufficient water available to divert under the priority of their water rights·. These notices were 
issued as follows: · 

Sacramento River and Delta 
o May 1, 2015: All post-1914 rights (concurrent with term 91 curtailment); and 
o June 12, 2015: All appropriative water rights with a priority date between 1903 and 1914. 

San Joaquin River · 
o April23, 2015: All post-1914 appropriative rights; and 
o June 12, 2015: All appropriative wider rights with a priority date between 1903 and 1914. 

Additional San Joaquin River Sub-watqrsheds 
o June 26, 2015: Appropriative rights in the Upper San Joaquin watersh~d with a 

priority date senior to 1903; 
c Jun~ 26, 2015: Appropriative rights in the Merced watershed with a priority date 

between 1858 and 1902; and 
o Jun~ 26, 201_!;5 : FQl_lr apgr:t!Pfl?.tiv~ .. .rights in... theTuoll,!.!:ll~.~ Riv~r ~a~~~h~q.: 

Scott River 
o April23, 2015: All Decreed Surpfus Cl~s Rights, Post-1914 rights, and Priority class 2 

vJater rights in Schedule 04. 

You received one of the above notices because information available to the State Water Board, of which 
you may not be aware, indicates there is insufficient water to divert under the priority of your right. The 
notice was provided to ensure that diverters: (a) are aware or the severity of the situation; (b) have 
reliable information regarding the amount of water available for their diversion; and (c) have information 
on whether water that may appear to be available instead is only available to serve senior rights . 
{expressed in the notices as priority of rights). 

The purpose of this notice is to rescind the "curtailment" portions of the unavailability notices you 
received. To the -extent that any of the. notices described above contain language that may be construed 
as an order requiring you to stop diversions under your affected water right, that language is hereby 
rescinded. Similarly; any language that may be construed as requiring affected water right holders to 
submit curtailment certification forms Is hereby rescinded. 



Clarifi~tion to Recipients of Prior Notifications ~2~ 
of Non-Availability of Water and Partial Rescission 

July 15, 2015 

Please note that infomiation.avaiiable to the State Water Board continues to indicate that there is 
insufficient watGr available for the categories of junior"water users identified in tha State Water Board's 
prior corresponc!ence, identified above. If you believe you received this notice in error, or have 
information that you want to provide in response to this notice, or have infom1ation you believe the State \!\later Soard staif should othenNise consider, you may submit that information via email to: 
SWRCB~Orought·A\Jaliabllity@weterboards.ca.ggy 

Diversion is always subject to water availability limitations, and diversions under your affected water right 
may be subject to enforcernent should the· State Water Board find such diversions are or were 
unauthorized. Ths Stale Water Board is continuing its drought-year inspections to determine whether 
diverters are using water to which they are not entitled. 

Divt~r"~lon •Nhen ihero is no avaU&ble water Ui1ti'ai· the pr'ioii!y of :t.'OUi' right is an unaufchorizad 
diversion arEd ~se and ~s subject to ~nforcement by ths State \~ai:er Board. Those who are found to be diverting water beyond what is legally available to them may be subject io administrative penalties, 
cease and desist orders~ or prosecution in court. If the State Water Board finds following an adjudicative proceeding that a person or entity has diverted 1:>r used water unlawfully, the State Water. Board may 
asssss penalties of up to $1,000 per day of violation and $2,500 for each acre-foot diverted or used in 
e~ooss of f:l. valid water right. (See \iVater Code, §§ 1052, 1 055.) Additionally, if the State Water Board 
issues a Cease and Desist Order against an unauthoriZed diversion, violation or any such order cari result in penalties of up to $10,000 per day. (See Water Code,§§ 1831, 1845.) Any State Water Board 
enforcement ac:tion wm be based upon the availability of water and be consistent with the ret1sonabJe and beneficial use requirement contained in article X, section 2 of the California Constitution. This notice 
does not establish or impose any new r..ompliance responsibilities. Noh-<l9mplianee with this notice shall not constitute a basis for the State Water Board's initiation of any enforcement action. 

Consistent with the partial rescission of the prior notices, you are not required to complete and file ·the 
Curta!lrnent CerUfiesition Fonn (Form) aUached to the prior notioas. The prier notices stated that there are no exceptions to curtailrnent, but provided opportuni~; fur parsons to inform the State Wsier Board. through the Form. whether they were under directives issued by the Division of Drinking Water or local 
health or drinking water regulai:ion to provide continued water service to meet minimum health and safel'J standsrds. Although you are not required to complete the Fonn, you can voluntarily e1dvise the State Water Board of directives regarding your domestic water·systern operation to faciiit.~te tha State Water 
Board's response to the drought conditions. 

The State Water Board also encourages \.f\tater right holders to assist in the prevention of unlawful 
diversion of waiar and in discouraging any waste or unreasonable use of water. To assist the State 
Water Soard, you may file a complaint at: http://www.dtsc.ca.gov/databasf'JCaiEPA_Coniplaintlindex.cfm. 

V\fe recognize the burden and loss that Califomia's historic drought is causirig, and want to assure that 
others do not illegally benefit from your compliance with the Watei Code. 

Sincerely, 

Thomas Howard 
Exect!tiva Director 
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Sacramento River and Delta- Water Shortage Notice Sent ·[o 5,992 i:i~ii ts 

oo f\4ay 1 f 2015: All Post~1914 rights. 
fAl June 12, 2015: All appropriative water rights with a priority date between 1903 and 1914. 
li1 September 18,2015: 23a of ths WEJ.ter rights with a priority date between 1903 and 1914 in the 

Sacramento and Feather River watersheds and the Delta received a notice that there was 
currently water available to meet their reported demand. V\!ater shortage notifications stayed in 
effect for the remainder o·f these water rights in tha Yuba, American, and San Joaquin . 
watersheds. 

~ October 27, 2015: Waterright holders with a priority date between '1903 and 1914 in the 
American River and Yuba River watersheds recetved a notice that there was currently water 
available to meet their reported demand, to remain in effect unUI further notice. 

m November 2, 2015: Ail pre-·i927 appropriative water right holders received a notice that there 
was currently water avat!able to meet their reported demand, to remain in er-iect until further 
notice. 

~~ November 2, 2015: A temporary opportunlty to divert was issued to all Post-1914 water rights. 
This notice rema!ns in effect until fw1her notice . 

.;; Permitted and licensed water rights with Terrri 91 ware curtailed on April30, 2015. The Term 
91 curtailment was lifted on December ·1 0, 2015. 

~n Joaquin R hff.ti' - Water Shortage Notice Sent to 3,025 righis 

~~ April 23, 2015: f.\il Post-1914 appropriative rights. 
~ June 12, 2015: All appropriative water rights with a priority date between 1903 and 1914. 
• Additional sub-watershed water shortage notice..s sant to: -

• June 2.6, 2015: Appropriative rfghts in the Upper San Joaquin wa.tershed1 with a priority 
date senior to 1903. 

• June 26, 20·i 5: Appropriative rights in the Merced watershed '.'1fith a priority date behJVeen 
·1 858 and 1902. 

• June 26, 2015: Four appropriative rights in the Tuolumne River vvatershed. 
·~ Octo bar 2.7, 2015: Prs-1914 water right holders wi1o received water shortage notices In June 

2015 were notified that there was wa~er available to meet their reported demand, and will 
remain in effect until further notfce. 

• November 2, ~!015: A temporary opportunity to divert wasissued to all Posi-1914 water rights. 
This notice remains in e-ffect until furlher notice. 

~ Permitted and licensed water rights with Term 91 were curtailed on Apri130, 2015. The Term 
91 curtailment was lifted on December ·1 0, 201 5. 

1 The Upper San Joa.quin watershed includes the area upstream of Friant Dam down to the confluence with the fv1erced River. 
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5il Scott River- \Vaier Shortage Noiiee Sent to 20~· rights 

• April 23, 2015: All Decreed Surplus Class Rights, Post-1914 rights, and Priority class 2 water 
rights in Schedule 04. 

(I _December 10,2015: A temporary opportunity to divert was issued to all Decreed Surplus Class 
Rights, Post-1914 rights, and Priority class 2 water rights in Schedule D4water rights. 
This notice remains in effect until further notice. 

• Deer Creek (trfba~tQ\i'V of the Sacr~men~o River) - Curialhnent Order Sen·R ~o 49 rights 
• Water rights affected: Post-1914 rights (with limited exceptions) and other right holders required 

to provide specified fishery flows 
• Curtailment periods: Curtailment started on October 23, 2015. Rights were previously curtailed 

from April17, 20'15 to June3, 20·Js. 
• Antelope Crook (h·ibutazy of the Sacr~rnertcc i~htet) -· Curtaiiment Order Sent to 58 rights 

ill \'\later rights affected: Post .. 19'1 4 rights (with limited exceptions) and other right holders required 
to provide specified fishery flows 

• Curtai~ment periods: Curtailment started November 1, 2015. Rights were previously curtailed 
from April 3, 20'15 through May 29, 20·15 
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DEPOSITION OF THOMAS HOWARD, VOLUME II 

1 was doing was protecting stored water. If I were doing 

2 that, I would have requested that the party that my staff 

3 use a Term 91 type of stored water release tracking in order 

4 to decide whether or not there should be curtailments in the 

5 system. 

6 But we didn' t use that method. We looked at the 

7 amount of fresh water that was moving through the system, 

8 and then, you know, tried to track what demands were being 

9 placed on that fresh water. 

10 So, I don't know, perhaps you could reframe the 

11 question since you•re assuming that we were -- it sounds 

12 like the assumption was we were tracking stored water in the 

13 system, which we weren't. 

14 Q Let me just ask a simpler question. 

15 Was one of the purposes of the curtailments to 

16 protect stored water? 

17 A No. 

18 Q It wasn't? 

19 A It was a consequence; it wasn't the purpose. The 

20 purpose was to implement the state's water right priority 

21 system, as we understood it. 

22 Q But this is the first time in .history that the State 

23 Board has curtailed a pre-1914 water right in the Delta( 

24 correct? 

25 A I don't know the answer to that. I know we've 
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would have to ask Barbara who that task was assigned to. 1 

2 

3 

4 

5 

6 

7 

8 

9 

Q Did you or anyone on your staff keep track of which 

regulatory condition was controlling the release of stored 

water by the projects during the summer of 2015? 

A I believe that that was a subject of ·discussion 

that sort of thing was a subject of discussion at the RTDOT 

meetings. 

Q What's the RTDOT? 

10 

11 

12 

13 

14 

15 

16 

A 

Q 

A 

Q 

A 

Q 

A 

17 break. 

Real Time Drought Operations Team. 

Did you attend those meetings? 

No. 

Who did for your staff? 

Les Grober and Diane Riddle. 

Are they on the hearing team staff? 

I don't know which team they're on. 

MS. SPALETTA: Okay. Let's take a five-minute 

18 THE VIDEOGRAPHER: We're now going off the record at 

19 8:49 a.m. 

20 (A recess was taken.) 

21 THE VIDEOGRAPHER: We're now going back on the 

22 record at 9:01 a.m~ 

23 Q BY MS. SPALETTA: All right. We're back from a 

24 short break. 

25 Mr. Howard, right before we took a break, you told 
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1 release additional stored water to meet those water quality 

2 control requirements? 

3 A My concern was that it was our that we had an 

4 obligation to ensure that the state's water right priority 

5 system was honored, and so we attempted to do that. We were 

6 well aware that if the state's water right priority system 

7 was not honored, that there would be consequences associated 

8 with project stored water and potentially with public trust 

9 resources as well. 

10 Q Were the curtailments that were issued to prevent 

11 water right holders from diverting stored project water or 

12 were they issued so that the projects wouldn't have to 

13 release additional stored water to meet water quality 

14 control requirements? 

15 MR. HILDRETH: Asked and answered. 

16 THE WITNESS: We didn't -- I wasn't tracking stored 

17 water, so, you know, I'm not sure I can answer your 

18 question. 

19 Q BY MR. KELLY: Do you think that -- that any of the 

20 water right holders in the Delta this year diverted stored 

21 project water? 

22 MR. HILDRETH: Calls for speculation. Lack of 

23 foundation. 

24 

25 Q 

THE WITNESS: Could you repeat the question? 

BY MR. KELLY: Do you think that any of the water 
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1 REPORTER'S CERTIFICATE 

2 State of California 
ss. 

3 county of Sacramento 

4 I certify that the witness in the foregoing 

5 deposition, 

6 THOMAS HOWARD, 

7 was by me duly sworn to testify in the within-entitled 

8 cause; that said deposition was taken at the time and place 

9 therein named; that the testimony of said witness was 

10 reported by me, a duly Certified Shorthand Reporter 

11 of the State of California authorized to administer oaths 

12 and affirmations, and said testimony was thereafter 

13 transcribed into typewriting. 

14 I further certi fy that I am not of counsel or 

15 attorney for either or any of the parties to said 

16 deposition, nor in any way interested in the outcome of the 

17 cause named in said deposition. 

18 IN WITNESS WHEREOF, I have hereunto set my hand this 

19 day of December 2, 2015. 

20 

21 

22 

23 

24 

25 

THRESHA SPENCER 
Certified Shorthand Reporter 
Certificate No. 11788 
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l assigned, based on unimpaired flow percentages at any 

2 particular time, that that was how the Delta demand was 

3 allocated based upon those percentages. 

Q And who made the ultimate decision on which methods 

would b e used to determine Delta demand and Delta supplies? 

A \Alell, like I say, it was done two different ways, so 

7 I can't say that there was a final decision because we did 

8 the work two different ways. But then we applied those to 

9 the water availability -- my staff applied those to 

1 0 determine water availabi l ity in both instances to see if 

11 there 't'llas a difference and what that difference was. 

1 2 Q And so, ultimately, curtailments were issued this 

13 year, correct? 

14 A Right. 

15 Q And when curtailments were issued, who made the 

16 decision on which of those two methods to use to issue 

17 curtailments, if you know? 

1 8 A I did. 

1 9 Q And what did you base your decision on? 

20 MR. HILDRETH: Now you're g'etting into delivery of 

process. I don't think he's going to answer that. You can 

ask him who he talked to, who he got information from, but 

23 he's not going to reveal his thought process. 

2 4 Q BY MR. KELLY: So you've instructed the witness not 

25 to answer? 

l ___ _ 
-------·-----------~------...:-_..;.;.;.. ___ ··- ----
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1 been water of sufficient quality in the South Delta to 

2 divert for the entire month of June, wouldn't that 

3 demonstrate that there was sufficient water for them and 

4 they shouldnrt have been curtailed on June the 12th? 

5 MR. HILDRETH: Calls for speculation. It is an 

6 incomplete hypothetical. 

7 THE WITNESS: Not under the methodology that we 

8 used . 

9 Q BY MR. KELI..~Y: So it ' s just the methodology/ is that 

10 what you're saying? 

1 1 A We selected a methodology to employ, and we 

1 2 exercised it. 

13 Q Do you know whether any curtailments were issued in 

]_4 order to protect water stored in reservoirs? 

1 5 A Would you repeat the question? 

16 Q Yeah. And I'll be more specific. Do you know 

17 whether curtailments were issued this year in order to 

18 protect water stored in the State Water Projec t and Central 

19 Valley Project? 

20 A I t-Jould say that we issued curtailment notices 

21 because we determined there was not water available for the 

22 water right holder. Considering the fact that the State 

23 1 Water Project and the Central Valley Project are guarantors 

24 of the sys·tem, the consequence of that is that there would 

2 5 , _ _ be red:::d n~e~ to release storage, but that wa:ot th~---~j 
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1 REPORTER'S CERTIFICATE 

2 State of California 
ss. 

3 County of Sacramento 

4 I certify that the witness in the foregoing 

5 deposition, 

. 6 T'HOMAS HOWARD I 

7 was by me duly sworn to testify in the within-entitled 

8 cause; that said deposition was taken at the time and place 

9 therein named; that the testimony of said witness was 

10 reported by me, a duly Certified Shorthand Reporter 

11 of the State of California authorized to administer oaths 

12 and affirmations, and said testimony was thereafter 

13 transcribed into typewriting. 

14 I further certify that I am not of counsel or 

15 attorney for either or any of the parties to said 

16 deposition, nor in any way interested in the outcome of the 

17 cause named in said deposition. 

18 IN WITNESS WHEREOF, I have hereunto set my hand this 

19 day of November 23, 2015. 

20 

21 

22 

23 

24 

25 

THRESHA SPENCER 
Certified Shorthand Reporter 
Certificate No. 11188 
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6/12/2015 Office of Governor Edmund G. Brown Jr. - Newsroom 

Of!!~'!?' of G..-h•Cl'l't<.'lr 

Edmund G. Brown Jf .. Search '·-4. , C/4v 
HOME ABOIT MULTIMEDIA NEWSROv M APPO~NTMEN I'S CONTACT ISSUES 

:·GovERNOR sRowN issues ExecurivE oRDeRra· ReDouBLE sTATE oRouGHT 
ACTIONS 

4-25-2014 

LOS ANGELES - With California's driest months ahead, Governor Edmund G. Brown Jr. today issued 
an executive order to strengthen the state's ability to manage water and habitat effectively in drought 
conditions and called on all Californians to redouble their efforts to conserve water. 

"The driest months are still to come in California and extreme drought conditions will get worse," said 
Governor Brown. "This order cuts red tape to help get water to farmers more quickly, ensure 
communities have safe drinking •;vater, protect vulnerable species and prepare for an extreme fire 
season. I call on every city, every community, every Californian to conserve water in every way 
possible." 

In January, the Governor declared a drought state of emergency. Since then, state water officials say 
that reservoirs, rainfall totals and the snowpack remain critically low. Current electronic readings show 
the snowpack's statewide water content at just 16 pere<'lnt of average. 

In the order, Governor Bi'own directs the Department of Water Resources and the State Water 
Resources Control Board to expedite approvals of voluntary water transfers to assist farmers. He also 
directs the California Department of Fish and Wildlife to accelerate monitoring of drought impacts on 
winter-run Chinook salmon in the Sacramento River and its tributaries, and to execute habitat 
restoration projects that will help fish weather the on-going drought. 

To respond to the increased threat of wildfire season, the order streamlines contracting rules for the 
Governor's Office of Emergency Services and CALFIRE for equipment purchases and enables 
landowners to quickly clear brush and dead, dying or diseased trees that increase fire danger. 

The order also calls on Californians and California businesses to take specific actions to avoid wasting 
water, including limiting lawn watering and car washing; recommends that schools, parks and golf 
courses limit the ltse of potable water for irrigation; and asks that hotels and restaurants give 
customers options to conserve water by only serving water upon request and other measures. The 
order also prevents homeowner associations from fin ing residents that limit their lawn watering and 
take other conservation measures. 

The order provides a limited waiver of the California Environmental Quality Act for several actions that 
will limit harm from the drought. This waiver will enable these urgently needed actions to take place 
quickly and will remain in place through the end of 2014. 

Last December, the Governor formed a Oroug:1t Task Force to closely manage precious water 
supplies, to expand water conservation wherever possible and to quickly respond to emerging drought 
impacts throughout the state. In May 2013, Governor Brown issued an Executive Order to direct state 
water officials to expedite the review and processing of voluntary transfers of water. 

Governor Bl"own has called on all Californians to reduce their water use by 20 percent- visit 
Save0urH20.org to find out how everyone can do their part, and visit Drought.CA.Gov to learn more 
about how California is dealing with the effects of the drought. 

Tho text of the executive order is below: 

A PROCLANiATION OF A CONTII'.IUED STATE OF EMERGENCY 

WHEREAS on January 17, 2014, I proclaimed a State of Emergency to exist in the State of California 
due to severe drought conditions; and 

WHEREAS state government has taken expedited actions as directed in that Proclamation to minimize 
harm from the drought; and 

WHEREAS California's water supplies continue to be severely depleted despite a limited amount of 
rain and snowfall since January, with very limited snowpack in the Sierra Nevada mountains, 
decreased water levels in California's reservoirs, and reduced flows in the state's rivers; and 

WHEREAS drought conditions have persisted for the last three yaars and the duration of this drought 
is unknown; and 

WHEREAS the severe drought conditions continue to present urgent challenges: water shortages in 
communities across the slate, greatly increased wildfire activity. diminished water for agricultural 
production, degraded habitat for many fish and wildlife species, threat of saltwater contamination of 
large fresh water supplies conveyed through the Sacramento-San Joaquin Bay Delta, and additional 
water scarcity if drought conditions continue into 2015; and 

WHEREAS additional expedited actions are needed to reduce the harmful impacts from the drought as 
the state heads into seve1·a1 months of typically dry conditions; and 
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WHEREAS the magnitude of the severe d1·ought conditions continues to present threats beyond the 
control of the services, personnel, equipment, and facilities of any single local government and require 
the combined forces of a mutual aid region or regions to combat; and 

WHEREAS under the provisions of section 8558(b) of the Government Code, I find that conditions of 
extreme peril to the safety of persons and property continue to exist in California dl!e to water shortage 
and drought conditions with which local authority is unable to cope; and 

WHEREAS under the provisions of section 8571 of the Government Code, I find that strict compliance 
with the various statutes and regulations specified in this proclamation would prevent, hinder, or delay 
the mitigation of the effects of the drought. 

NOW, THEREFORE, i, EDMUND G. BROWN JR., Governor of the State of California, in accordance 
with the authority vested in me by the Constitution and statutes of the State of California, including the 
Emergency Services Act and in particular Government Code section 8567, do hereby issue this 
Executive Order, effective immediately, to mitigate the effects of the drought conditions upon the 
people and property within the State of California. 

IT IS HEREBY ORDERED THAT: 

1. The orders and provisions contained in Proclamation No. 1-17-2014, dated January 17, 2014, 
remain in full force and effect except as modified herein. 

2. The Department of Water Resources and the State Water Resources Control Board (Water Board) 
will immediately and expeditiously process requests to move water to areas of need, including requests 
involving voluntary water transfers, forbearance agreements, water exchanges, or other means. If 
necessary, the Department will request that the Water Board consider changes to water right permits to 
enable such voluntary movements of water. 

3. Recognizing the tremendous importance of conserving water during this drought, all California 
residents should refrain from wasting water: • 
a. Avoid using water to clean sidewalks, driveways, parking Jots and other hardscapes. 
b. Turn off fountains and other decorative water features unless recycled or grey water is available. 
c. Limit vehicle washing at home by patronizing local carwashes that use recycled water. 
d. Limit outdoor watering of lawns and landscaping to no more than two times a week. 

Recreational facilities, such as city parks and golf courses, and large institutional complexes, such as 
schools, business parl<s and campuses, should immediately implement water reduction plans to reduce 
the use of potable water for outdoor irrigation. 

Commercial establishments such as hotel and restaurants should take,steps to reduce water usage 
and increase public awareness of the drought through measures such as offering drinking water only 
upon request and providing customers with options to avoid daily washing of towels or sheets. 

Professional sports facilities, such as basketball arenas, football, soccer, and baseball stadiums, and 
hockey rinks should reduce water usage and increase public awareness of the drought by reducing the 
use of potable water for outdoor irrigation and encouraging conservation by spectators. 

The Water Board shall direct urban water suppliers that are not already implementing drought 
response plans to limit outdoOI' irrigation and other wasteful water practices such as those identified in 
this Executive Order. The Water Board will request by June 15 an update from urban water agencies 
on their actions to reduce water usage and the effectiveness of these efforts. The Water Board is 
directed to adopt emergency regulations as it deems necessary, pursuant to Water Code section 
1058.5, to implement this directive. 

Californians can learn more about conserving water from the Save Our Water campaign 
(SaveOurH20 .org). 

4. Homeowners Associations (commonly known as HOAs) have reportedly fined or threatened to fine 
homeowners who comply with water conservation measures adopted by a public agency or private 
water company. To prevent this practice, pursuant to Government Code section 8567, I order that any 
provision of the governing document, architectural or landscaping guidelines, or policies of a common 
interest development will be void and unenforceable to the extent it has the effect of prohibiting 
compliance with the water-saving measures contained in this directive, or any conservation measure 
adopted by a public agency or private water company, any provision of Division 4, Part 5 (commencing 
with sEction 4000) of the Civil Code notwithstanding. 

5. All state agencies that distribute funding for projects that impact water resources, including 
groundwater resources, will require recipients of future financial assistance to have appropriate 
conservation and efficiency programs in place. 

6. The Depa1tment of Fish and Wildlife will immediately implement monitoring of winter-run Chinook 
salmon in the Sacramento River and its tributaries, as well as several runs of salmon and species of 
smelt in the Delta as described in the April 8, 2014 Drought Operations Plan. 

7. The Department of Fish and Wildlife will implement projects that respond to drought conditions 
through habitat restoration and through water infrastructure projects on property owned or managed by 
the Department of Fish and Wildlife or the Department of Water Resources for the benefit of fish and 
wildlife impacted by the drought. 

8. The Department of Fish and Wildlife will work with other state and federal agencies and with 
landowners in priority watersheds to protect threatened and endangered species and species of 
special concern and maximize the beneficial uses of scarce water supplies, including employment of 
voluntary agreements to secure in stream flows, relocation of members of those species, or through 
other measures. 

9. The Department of Water Resources will expedite the consideration and, where appropriate, the 
implementation, of pump-back delivery of water through the State Water Project on behalf of water 
districts. 

10. The Water Board will adopt statewide general waste discharge requirements to facilitate the use of 
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treated wastewater that meets standards set by the Department of Public Health, in order to reduce 
demand on potable water supplies. 

11. The Department of Water Resources will conduct intensive outreach and provide technical 
assistance to local agencies in order to increase groundwater monitoring in areas where the drought 
has significant impacts, and develop updated contour maps where new data becomes available in 
order to more accurately capture changing groundwater levels. The Department will provide a public 
update by November 30 that identifies groundwater basins with water shortages, details remaining 
gaps in groundwater monitoring, and updates its monitoring of iand subsidence and agricuituraf land 
fallowing. 

12. The California Department of Public Health, the Office of Emergency Services, and the Office of 
Planning and Research will assist local agencies that the Department of Public Health has identified as 
vulnerable to acute drinking water shortages in implementing solutions to those water shortages. 

13. The Department of Water Resources and the Water Board, in coordination with other state 
agencies, will provide appropriate assistance to public agencies or private water companies in 
establishing temporary water supply connections to mitigate effects of the drought. 

14. For the protection of health, safety, and the environment, CAL FIRE, the Office of Emergency 
Services, the Department of Water Resources, and the Department of Public Health, where 
appropriate, may enter into contracts and arrangements for the procurement of materials, goods, and 
services necessary to quickly mitigate the effects of the drought. 

15. Pursuant to the drought legislation I signed into law on March 1, 2014, by July 1, 2014, the 
California Department of Food and Agriculture, in consLIItation with the Department of Water 
Resources and Water Board, will establish and implement a program to provide financial incentives to 
agricultural operations to invest in water irrigation treatment and distribution systems that reduce water 
and energy use, augment supply, and increase water and energy efficiency in agricultural applications. 

16. To assist landowners meet their responsibilities for removing dead, dying and diseased trees and 
to help landowners clear other trees and plants close to structures that increase fire danger, certain 
noticing reql!irements are suspended for these activities. Specifically, the requirement that any person 
who conducts timber operations pursuant to the exemptions in Title 14, California Code of Regulations 
sections 1038 (b) and (c) submit notices to CAL FIRE under the provisions of Title 14, California Code 
of Regulations, section 1038.2 is hereby suspended. Timber operations pursuant to sections 1 038(b) 
and (c) may immediately commence operations upon submission of the required notice to CAL FIRE 
and without a copy of the Director's notice of acceptance at the operating site. All other provisions of 
these regulations will remain in effect. 

17. The Water Board will adopt and implement emergency regulations pursuant to Water Code section 
1058.5, as it deems necessary to prevent the waste, unreasonable use, unreasonable method of use, 
or unreasonable method of diversion of water, to promote water recycling or water conservation, and to 
require curtailment of diversions when water is not available under the diverter's priority of right. 

18. In order to ensure that equipment and services necessary for drought response can be procured 
quickly, the provisions of the Government Code and the Public Contract Code applicable to state 
contracts, including, but not limited to, advertising and competitive bidding requirements, are hereby 
suspended for directives 7 and 14. Approval by the Department of Finance is required prior to the 
execution of any contract entered into pursuant to these directives. 

19. For several actions called for in this proclamation, environmental review required by the California 
Environmental Quality Act is suspended to allow these actions to take place as quickly as possible. 
Specifically, for actions taken by state agencies pursuant to directives 2, 3, s-.-10, 13, 15, and 17, for 
all actions taken pursuant to directive 12 when the Office of Planning and Research concurs that local 
action is required, and for all necessary permits needed to implement these respective actions, Division 
13 (commencing with section 21000) of the Public Resources Code and regulations adopted pursuant 
to that Division are hereby suspended. The entities implementing these directives will maintain on their 
websites a list of the activities or approvals for which ihese provisions are suspended. This suspension 
and that provided in paragraph 9 of the January 17, 2014 Proclamation will expire on December 31, 
2014, except that actions started prior to that date shall not be subject to Division 13 for the time 
required to complete them. 

20. For several actions called for in this proclamation, certain regulatory requirements of toe Water 
Code are suspended to allow these actions to take place as quickly as possible. Specifically, for 
actions taken pursuant to directive 2, section 13247 of the Water Code is suspended. The 30-day 
comment period provided in section 1726(f) of the Water Code is also suspended for actions taken 
pursuant to directive 2, but the Water Board will provide for a 15-day comment period. For actions 
taken by state agencies pursuant to directives 6 and 7, Chapter 3 of Part 3 (commencing with section 
85225) of the Water Code is suspended. The entities implementing these directives will maintain on 
their websites a list of the activities or approvals for which these provisions are suspended. 

I FURTHER DIRECT that as soon as hereafter possible, this Proclamation shall be filed in the Office of 
the Secretary of State and that widespread publicity and notice be given to this Proclamation. 

IN WITNESS WHEREOF I have hereunto set my hand and caused the Great Seal of the State of 
California to be affixed this 25th day of April, 2014 

EDMUND G. BROWN JR. 
Governor of California 

ATTEST: 

DEBRA BOWEN 
Secretary of State 
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II EXECUTIVE ORDER B-29-15 I' 

1~,: ,~1:.:_ , WHEREAS on January 17, 2014, I proclaimed a State of Emergency to exist , 
I! throughout the State of California due to severe drought conditions; and li 
li h 
1! WHEREAS on April 25, 2014, I proclaimed a Continued State of Emergency H 
1; to exist throughout the State of California due to the ongoing drought; and l! 
!ll;\1 !'~.· WHEREAS California's water supplies continue to be severely depleted . 
!I despite a limited amount of rain and snowfall this winter, with record low snowpack II 
ll in the Sierra Nevada mountains, decreased water levels in most of California's ~l_-
, reservoirs, reduced flows in the state's rivers and shrinking supplies in und.erground h 

! water basins·, and H 
d ll 
I! ~~ 
!l WHEREAS the severe drought conditions continue to present urgent n -

\

!f,i challenges including: drinking water shortages in communities across the state, !! 
diminished water for agricultural production, degraded habitat for many fish and •! 

Ji wildlife species, increased wildfire risk, and the threat of saltwater contamination to 1: 

li fresh water sup-plies in the Sacramento-San Joaquin Bay Delta; and 11 !l ,, 
n n 
Jl a fifth s~~~~~:;r fnd~~~;~ctai,~s~~~~%d~~~~s that the currf3nt drought will stretch into ll 
!i ;I 
~ . 
!) WHEREAS new expedited actions are needed to reduce the harmful impacts jl 
!t from water shortages and other impacts of the drought; and Jl 
~ ' l h 1
1 

WHEREAS the magnitude of the severe drought conditions continues to II 
IJ present threats beyond the control of the services, personnel, equipment, and r 
ll facilities of any single local government and require the combined forces of a mutual ll 

1

1

1,:. aid region or regions to combat; and II 
il 

I WHEREAS under the provisions of section 8558(b} of the Government Code, '1 
1 I; !! I find that conditions of extreme peril to the safety of persons and property continue h 
l to exist in California due to water shortage and drought conditions with which local 11 

~~·-·.·-~~ authority is unable to cope; and !! 
II 

11 WHEREAS under the provisions of section 8571 of the California !
1

.! 
II Government Code, I find that strict compliance with various statutes and regulations :l 
· specified in this order would prevent, hinder, or delay the mitigation ofthe effects of jl !I I' 
H the drought. 11 

(! :l i! NOW, THEREFORE, I, EDMUND G .. BROWN JR., Governor of the State of il 
California, in accordance with the authority vested in me by the Constitution and !~.·~~ 

II statutes of the State of California, in particular Government Code sections 8567 and 
•l 8571 of the California Government Code, do hereby issue this ExecutiVe Order, 11 
\! effective immediately. II 
! l! 
' '! 
1·1,' • . -::! • ,... j, 
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1. The orders and provisions contained in my January 17, 2014 Proclamation, 
rnyApril25,2014 Proclamation, and-Executive Orders B-26-14 and B-28-14 
remain ih full force and effect except as modified herein. 

2. The State Water Resources Control Board (Water Board) shall impose 
restrictions to achieve a statewide 25%. reduction in potable urban water 
usage through February 28, 2016. These restrictions will requi re water 
suppliers to California's cities and towns to reduce usage as compared to the 
amount used in 2013. These restrictions should consider the relative per 
capita Water usage of each water suppliers' seNice area, and require that 
those areas With high per capita use achieve proportionally greater reductions 
than those with low use. The California Public Utilities Commis.sion is 
requested to take similar action with respect to investor-owned utilities 
providing water services~ 

3. The Department of Water Resources (the Department) shall lead a statewide 
initiative, in partnership with local agencies, to collectively replace 50 million 
square feet of lawns and ornamental turf with drought tolerantlandscapes. 
The Department shall provide funding to allow for lawn replacement programs 
in underserved communities, which will complement local programs already 
underway across the state. 

4. The California Energy Commission, jointly with the Department and the Water 
Board, shall implement a time-limited .statewide appliance rebate program to 
provide monetary incentives for the replacement of inefficient household 
devices. · 

5. The Water Board shall impose restrictions to require that commercial, 
industrial, and institutional properties, s_uch as campuses, golf courses, .and 
cemeteries .• immediately implement water efficiency measures to reduce 
potable water usage In an amount consistent with the reduction targets 
mandated by Directive 2 of this Executive Order. 

6. The Water Board shall prohibit irrigation with potable water of ornamental turf 
on public street medians. 
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h 7. The Water Board shall prohibit irrigation with potable water outside of newly 11 

constructed homes and buildings that is not delivered by drip or m:icrospray 1•1 
!! , systems. R 
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lj 8. The Water Board shall direct urban water suppliers to develop rate structures !I 
,.

1 

and other pricing mechanisms, including but not limited to surcharges, fees, ~~ 
and penalties, to maxrmize water conservation consistent with statewide I ll water restrictions. The Water Board is directed to adopt emergency i! 

~~· regul~tiqns, as it de.ems necessary, pursuant to Water Code sec;tion 1058.5 to .
1
1

1

.1
1 

11 implement this directive. The Water Board is further directed to work with 
' 1 state agenqies and water suppliers to identify mechanisms thatwould I 
H encourage and facilitate the adoption of rate structures and other pricing ! 

ll·}.
1 

mechanisms that pror.note water conservation. The California Public Utilities l.tl. 

1 Commission is requested to take similar action with respect to investor-owned f 

!1 utilities. providing water services. · ~~~ fl 
!I 
~ INCREASE ENFORCEMENT AGAINST WATER WASTE h.· 
!l i 

I

ll 9. The Water Board shall require urban water suppliers to provide monthly .
1
11· 

I information on water usage, conservation, and enforcement on a permanent 
, basis. i! 

lij ' 1
j 10. The Water Board shall require frequent reporting of water diversion and use !l 

.

1

.
11 

by water right holders, conduct inspections to determine whether illegal ij 
diversions or wasteful and unreasonable use of water are occurring, anc:l bring 'I· 

i ~ enforcement actions against illegal diverters and those engaging in the ,. 
f wasteful and unreasonable use ofwater. Pursuant to Government Code tl · 
ij sections 8570 and 8627, the Water Board is granted authority to inspect li 
il property or diversion facilities to ascertain compliance.with water rights Jaws ll 
. and regulations where there is cause to believe such laws and regulations j} 

II have been violated. When access is not granted by a property owner, the lj 
I! Water Board may obtain an inspection warrant pursuant to the procedures set 11 
!! forth in Title 13 (commencing with section 1822.50) of Part 3 of the Code of ~~~~~-
l. Civil Procedure for the purposes of conducting an inspection pursuant to this 
,l directive. l:l· 

!' 
li 11 . The Department shall update the State Model Water Efficient Landscape ~ ~ 
)i Ordinance through expedited regulation. ThJs updated Ordinance shall 

1

1, 

I increase water efficiency standards for new and existing landscapes through 
.1

1

. more efficient irrigation systems, greywater usage, onsite storm Water I! 
!. capture, and by limiting the portion of landscapes that can be covered in turf. 1 1!·.· 

11

l. It will .also require reporting on the implementation and enforcement of local \. 

l
;,i ordinances, with required reports due by December 31, 2015. The l{1• 

Department shall provide information on local compliance to the Water Board, ) 

1

1'1\ which shall consider adopting regulations or taking appropriate enforcement ll 
actions to promote compliance. The Department shall. provide technical I! 
assistance and give priority in grant funding to public agencies for actions 11 

!l necessary to comply with local ordinances. 11 
11 il 
1/ 12, Agricultural water suppliers that supply water to more than 25,000 acres shall 1, .• 

1
1 

!i include iil their required 2015 Agricultural Water Management Plans a ,1_ 

1· detailed drought management plan that describes. the actions and measures lj 
;1~ j the supplier will take to manage water demand during drought. The t 
1

: Department shall require those plans to include quantification of water ij 
I supplies and demands for 2013, 2014, and 2015 to the extent data is i'i 
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!1 13. Agricultural water suppliers that supply water to 10;000 to 25,000 acres of 
li irrigated lands shall develop Agricultural Water Management Plans arid 
il submitthe pllmsto the Department by July t, 2016. These plans -shall 
i! include a detailed drought management plan and quantification of water 
ii supplies pnd demands ill 2013, 2014, and 2015, to the extent thatdata is 
1
! available. The Department shaH give priority in grantfundlng to agricultural 
il water suppliers that supply water to 10,000 to 25,000 acres of land tor 
jl development and implementation of Agricultural Water Management Plans. 
il 
!. I 

II 

I 
II 
ij 
il 

~~ 
I! 
li 
'! 

14. The Department shall report to Water Board on the status of the Agricultural 
Water Management Plan submittals wlthin one month of receipt of those 
reports. 

15. Local water agencies in high and medium priority groundwater basins shall 
immediately implement all requirements of the California Statewide 
Groundwater Elevation Monitoring Program pursuant to Water Code section 
10933. The Department shall refer noncompliant local water agencies within 
high and medium priority groundwater basins to the Water Board by 
December 31,2015, which shall consider adopting regulations or taking 
appropriate enforcement to promote compliance. 

il l. 16. The California Energy commission shall adopt emergency regulations 
li establishing standards that improve the efficiency of water appliances, 

1
·
1
; including toilets, urinals, and faucets available for sale and installation in new 

and existing buildings. 

II INVEST IN NEW TECHNOLOGIES 
l! 
!I 
lj 
II li ·' 

17. The California Energy Commission, jointly with the Department and the Water 
Board, shall Implement a Water Energy Technology (WET) program to deploy 
innovative water management technologies for businesses,, residents, 
industries, and agriculture. This program will achieve water and energy 
savings and greenhouse gas reductions by accelerating use of cutting~edge 
technologies such as renewable energy-powered desalination, integrc:~ted on­
site reuse systems, water-use monitoring softWare, irrigation system timing 
and precision technology, and on-farm precision technology. 

l! 
!! STREAMLINE GOVERNMENT RESPONSE 
I' 

l! 

1 
I 
;i 

I! 
:! ll 
I! 

I 
il 
' 

18. The Office of Emergency Services and the Department of Housing and 
Community Development shall work jointly with counties to provide temporary 
assistance for persons moving from housing units due to a lack of potable 
water who are served by a private well or water utility with less than 15 
connections, and where .all reasonable attempts to find a potable water 
source have beenexhausted. 

19. State permitting agencies shall prioritize review and approval of water 
infrastructure projects and programs that increase local water supplies, 
including water recycling facilities, reservoir improvement projects, sutiace 
water treatment plants, desalination plants, stormwater capture, and 
greywater systems. Agencies shall report to the Governor's Office on 
applications thatnave been pending for longer than 90 days. 
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20. The Department shall take actions required to plan and, if necessary, 

implement Emergency Drought Salinity Barriers in coordination and 
consultation with the Water Board and the Department of Fish and Wildlife at 
locations with.in the Sacramento- San Joaquin delta estuary. These barriers 
will be designed to conserve waterfor use later in the year to meet state and 
federal Endangered Specjes Act requirements, preserve to the extent 
possible water quality in the Delta, and retain water supply for essential 
human health and safety uses in 2015 and in the future. 

21, The Water Board and the Department of Fish and Wildlife shaii immediately 
consider any necessary regulatory approvals forthe purpose of installation of 
the Emergency Drought Salinity Barriers. 

22. The Department shall immediately consider voluntary crop i,dling water 
transfer and water exchange proposals of one· year or less in duration that are 
initiated by local public agenCies and approved in 2015 by the Department 
subject to the criteria set forth in Water Code section 181 0. 

23. The Water Board will prioritize new and amended safe drinking water permits 
that enhance. water supply and reliability for community water systems facing 
water shortages or that expand service connections to include existing 
residences facing water shortages. As the Department of Public Health's 
drinking water program was transferred to the Water B(Jard, any reference to 
the Department of Public Health in any prior Proclamation or Executive Order 
listed in Paragraph 1 is deem~d to refer to the Water Board. 

24. The California Department of Forestry and Fire Protection shall launch a 
public information campaign to educate the public on actions they can take to 
help to prevent wildfires including the proper treatment of dead and dying 
trees. Pursuant to Government Code section 8645, $1.2 million from the State 
Responsibility Area Fire Prevention Fund (Fund 3063) shall be allocated to 
the California Department of Forestry and Fire Protection to carry out this 
directive. 
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25. The Energy Commission shall expedite the processing of all applications or (! 
petitions for amendments to power plant certifications issued by the Energy ,l.'l~ 
Commission for the purpose of securing alternate water supply necessary for 
continued power plant operation. Title 20, section 1769 of the California ll 

~!
:I Code of Regulations is hereby waiVed for any such petition, and the Energy . 

Commission is authorized to create and implement an alternative process to 
consider such petitions. This process may delegate amendment approval ~~ 
al!thority, as appropriate, to the Energy Commission Executive Director, The ·~~~ 
Energy Commission shall give timely notice to all relevant local; regional, and 
state agencies ofany petition subjectto this directive, and shall poston its tl 

1 website a. ny such petitio. n. l 

li 
.::;111· f 

11 

li H 
i f ·l . ~l~ . 
1 · I, 
I . O•r .,. I' L ~~- I 

t~~;:-""'."""''"'""=="'"""~"'"'-="~=-""="'"='=""-""•=~::..":.--·=.=:~~-:..:::::..=---=;;:;•:.'!_-:<.==-=-""'-"""""''~=-·==·-:;..=--"'"""'rEi 



~"""'""""-"' ' 'o=:·=-·"'-"' .. ~~·.·--==.'-- . = · ~ -- .-..... . .:.::.::==-.:=-~=-=--~·.-z=-=~··""=:;:-::;·.-::~ ~. --~ .. -.,·1*i 
l 1 I' ~~~· A 

i! 26. For purpqses of carrying out directives 2-9, 11, 16-'17, 20-23, and 25, .,.l!~ 
![ Division 13 (commencing with section 21 000) of the Public Resources Code 
t_j' and regulations adopted pursuantto that Division are hereby ~! 
j jJ '· suspended. This suspension applies to any actions taken by state agencies, 11 
{I and for actions taken by local agencies where the state agency with primary 

11

1ll 
J! responsibility for implementing the directive concurs that ioc.al action· i.s 
j\ required, as well as for any necessary permits or approvals required to /I 
·1 complete these _actio_ns, This suspension, and those specified in pa_ ragraph 9 il r! r · of the january 17, 2014 Proclamation, paragraph 19 of the April25, 2014 1 
11 proclamation. and paragraph 4 of Executive .Order B-26-14, shall remain in II 
l' effect until May 31, 2016. Drought relief ·actions taken pursuantto the_se 11 

l1 paragraphs that are started prior to May :31, 2016, but not completed, shall '! 
ii not be !)Ubject to Division 13 (commencing with section 21000) of the Public -~ 
n Resources Code for the time required to complete them. jf 

1

11

1. 27. For purposes of carrying out directives 20arid 21, section 13247 and Chapter [i 
3 of Part3 (commencing with section 85225) of the Water Code are li II 
suspended. l' 

~ 28. For actions called for in this proclamation ih directive 20, the Department !1 
•I shall exercise any authority vested in the Central Valley Flood Protection ~ 
!, Board __ , as codified in Water Code section 8521. et seq .• _ that is nece_ssary to •11· 
j/ enable these urgent actions to be taken more quickly than otherwise possible. l,i!· 

~,- 1 The Directorofthe Department of Water Resources Is specifically authorized, 
on behalf of the. State of California, to request that the Secretary ofthe Army, !l · 

l1 on therecommendation.ofthe Chief of Engineers ofthe Army Corps of 11 
~~~~ Engineers, grant any permission required pursuant to section 14 of the Rivers ll!l;. 

, and Harbors Act of 1899 and codified in section 48 oftitle 33 of the United 
1' States Code. 1

1 

I '1·1 

t! I! 29. The Department is directed to enter into agreements with landowners for the J 

1; purposes of planning and installation of the Emergency Drought Barriers ln 
1 {I 2015 to the extent necessary to accommodate access to barrier locations, ·
1
.i 

11 land-side and water-side construction, and materials staging in proximity to ~~~ 
Jl barrier locations, Where the Department is unable to reach an agreement , 
il with landowners, the Department may exercise the full authority of !.!' 

i! Government Code section 8572. , 

l~~~ I 30. For purposes of this Executive Order, chapter 3.5 (commemcing with section 1 ~ jj 11340) of part 1 of division 3 of the Government Code and chapter 5 
1
j 

H (commencing with section 25400) of division 15 ofthe Public Resources a 
! Ill 11 Code are suspended for the development and adoption of regulations or h l! guidelines needed to carry out the provisions in this Order; Any entity issuing 11 

11 regulations or guidelines pursuant to this directive shall conduct a public . !J 
11 meeting on the regulations and guidelines prior to adopting them. i! · il '11 11·1 'l ll p h 

~ ~ 
~ ~ t . it 

tl <<~;· ·· · _jl 
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31. In order to ensure that equipment and services necessary for drought 
response can be procured quickly, the provisi'ons of the Government Code 
and the Public Contract Code appli.oable to state contracts, including, but not 
limited to~ advertising and competitive bidding requirements, are l)ereby 
suspended for directiVes 17, 20, and 24. Approval by the .Department of 
Finance is required prior to the execution of any contract entered Into 
pursuant to these directives. 

This Executive Order is not intended to, and does not, create any rights or 
benefits, subs~antive or procedural, enforceable at law or il'l equity, against the State 
of California, its agencies, departments, entities, officers, employees, or any other 
person. 

I FURTHER DIRECT that as soon as hereafter possible, this·Order be filed in 
the Office .of the Secretary of State and that widespread publicity and notice be given 
to this Order. 

IN WITNESS WHEREOF I have 
hereunto set my hand and caused the 
Great Seal of the State of California to 
be affixed this 151 day of Apri12.015 .. · 

EDMUND G. BROWN JR. 
Governor of California 

ATTEST: 
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PROOF OF SERVICE 

I am employed in the County of Sacramento; my business address is 500 Capitol 
Mall, Suite 1000, Sacramento, California; I am over the age of 18 years and not a party 
to the foregoing action. 

On January 25, 2016, I served the following document(s): 

DECLARATION OF LAUREN D. BERNADETT IN SUPPORT OF MOTION TO 
DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN ENF01951 

SWRCB'S METHOD OF DETERMINING WATER AVAILABILITY IS.AN 
UNLAWFUL UNDERGROUND REGULATION 

_x__(via electronic mail) by causing to be delivered a true copy thereof to the person(s) 
and at the email addresses set forth below: 

SEE ATTACHED SERVICE LIST 

I declare under penalty of perjury that the foregoing is true and correct. Executed 
on January 25, 2016 at Sacramento, California. 

Yolanda De La Cruz 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY PROCEEDING IN 
ENF01951 SWRCB'S METHOD OF DETERMINING WATER AVAIL. IS AN UNLAWFUL UNDERGROUN 
REG. 4 
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SERVICE LIST OF PARTICIPANTS 
BYRON-BETHANY IRRIGATION DISTRICT 

ADMINISTRATIVE CIVIL LIABILITY HEARING 
(Revised 9/2/15; Revised: 9/11/15) 

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL 

Division of Water Rights Byron-Bethany Irrigation District 
Prosecution Team Daniel Kelly 
Andrew Tauriainen, Attorney Ill Somach Simmons & Dunn 
SWRCB Office of Enforcement 500 Capitol Mall, Suite 1000 
1 001 I Street, 16th Floor Sacramento, CA 95814 
Sacramento, CA 95814 dkelly@soma?hlaw.com 
andrew.tauriainen@vvaterboards.ca.gov 

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL 

Patterson Irrigation District City and County of San Francisco 
Banta-Carbona Irrigation District Jonathan Knapp 
The West Side Irrigation District Office of the City Attorney 
Jeanne M. Zolezzi 1390 Market Street, Suite 418 
Herum\Crabtree\Suntag San Francisco, CA 94102 
5757 Pacific Avenue, Suite 222 jonathan.kna~~@sfgov.orq 
Stockton, CA 95207 
jzolezzi@herurncrabtree.com 

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL 

Central Delta Water Agency California Department of Water 
Jennifer Spaletta Law PC Resources 
P.O. Box 2660 Robin McGinnis, Attorney 
Lodi, CA 95241 P.O. Box 942836 
jenn i'fer(~sgalettalaw. com Sacramento, CA 94236-0001 

robin.n1cginnis@water.ca.gov 
Dante John Nomellini 
Daniel A. McDaniel 
Dante John Nomellini, Jr. 
NOMELLINI, GRILLI & MCDANIEL 
235 East Weber Avenue 
Stockton, CA 95202 --

ngmQics@~acbell.net 
danteir@pacbell. net 

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL 

Richard Morat San Joaquin Tributaries Authority 
2821 Berkshire Way Tim O'Laughlin 
Sacramento, CA 95864 Valerie C. Kincaid 
rmorat@gmail. corn O'Laughlin & Paris LLP 

2617 K Street; Suite 100 
Sacramento, CA 95816 
towater@olaughlinQaris.com 
vkincaid@olaughlin~aris.com 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY PROCEEDING IN 
ENF01951 SWRCB'S METHOD OF DETERMINING WATER AVAIL. IS AN UNLAWFUL UNDERGROUN 
REG. 5 
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VIA ELECTRONIC MAIL 

South Delta Water Agency 
John Herrick 
Law Offices of John Herrick 
4255 Pacific Avenue, Suite 2 
Stockton, CA 95207 
Email:. Jherrlaw@aol.com 

VIA ELECTRONIC MAIL 

State Water Contractors · 
Stefani Morris 
1121 L Street, Suite 1050 
Sacramento, CA 95814 
srnorris@swc. org 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY PROCEEDING IN 
ENF01951 SWRCB'S METHOD OF DETERMINING WATER AVAIL. IS AN UNLAWFUL UNDERGROUN 
REG. 6 
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SERVICE LIST 
WEST SIDE IRRIGATION DISTRICT 

CEASE AND DESIST ORDER HEARING 

Division of Water Rights 
Prosecution T earn 
Andrew Tauriainen, Attorney Ill 
SWRCB Office of Enforcement 
1001 I Street, 16th Floor 
Sacramento, CA 95814 
andrew.tauriainen@waterboards.ca.gov 

State Water Contractors 
Stefani Morris 
1121 L Street, Suite 1 050 
Sacramento, CA 95814 
smorris@swc.orq 

South Delta Water Agency 
John Herrick 
Law Offices of John Herrick 
4255 Pacific Avenue, Suite 2 
Stockton, CA 95207 
Email: Jherrlaw@aol.com 

City and County of San Francisco 
Jonathan Knapp 
Office of the City Attorney 
1390 Market Street, Suite 418 
San Francisco, CA 941 02 
jonathan .knapp@sfqov .orq 
Byron-Bethany lrrigaton District 
Daniel Kelly 
Somach Simmons & Dunn 
500 Capitol Mall, Suite 1000 
Sacramento, CA 95814 
dkelly{wsomachlaw .com 

The West Side Irrigation District 
Jeanne M. Zolezzi 
Karna Harringfeld 
Janelle Krattiger 
Herum\Crabtree\Su ntag 
5757 Pacific Avenue, Suite 222 
Stockton, CA 95207 
jzolezzi@herumcrabtree.com 
kharringfeld@herumcrabtree.com 
jkrattiger@herumcrabtree. com 

Westlands Water District 
Daniel O'Hanlon 
Rebecca Akroyd 
Kronick Moskovitz Tiedemann & Girad 
400 Capitol Mall, 27th Floor 
Sacramento, CA 95814 
dohanlon@kn1tg .com 
ral<royd@kmtg. com 

Phillip Williams of Westlands Water 
District 
p\Nilliams@westlandswater.org 

Central Delta Water Agency 
Jennifer Spaletta Law PC 
P.O. Box 2660 
Lodi, CA 95241 
jennifer@)spalettalaw.com 

Dante Nomellini and Dante Nomellini, 
Jr. 
NOMELLINI, GRILLI & MCDANIEL 
ngmplcs@pacbell.net 
dantejr@pacbell. net 
San Joaquin Tributaries Authority 
Valerie C. Kincaid 
O'Laughlin & Paris LLP 
2617 K Street, Suite 100 
Sacramento, CA 95816 
vkincaid®olaughlinoaris.com 
California Department of Water 
Resources 
Robin McGinnis, Attorney 
P.O. Box 942836 . 
Sacramento, CA 94236-0001 
robin. mco inn is@water. ca.gov 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY PROCEEDING IN 
ENF01951 SWRCB'S METHOD OF DETERMINING WATER AVAIL. IS AN UNLAWFUL UNDERGROUN 
REG. 7 
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Stat& of California 
Office of Administrative Law 

In t'e: 
St~te Water Res~um~s Centro! Board 

J;\dopt ser;Ut~n$: ~i'tS;' S7f!.3 
Amend sections= 818 .. 1, 61'9 
Repeal secti<";n,%1~ 

NOTiCE OF ;-~.PPROVA,L OF EMERGENCY 
t::Ef.1ULA:.TORY AtCTION 

~:loverr:ment Code Sections 1 134.5.1 and 
'~1349.6 

·rha Slate Vvater Ae~ourc.es Control Board (Board) submitted thts srnergsncy actJon tt.l 
adopt t\AJO sections ·a.nd atnand two sections under an arlicia in title 23 ()f the California 
Code of .Regulations that pertains to curtaHrnent-of water dh"~rsions based on 
~nsutl!cient. ·fio~v. ·to .m~et au n·e~ds. The sta.te's J~urrant system for .ctutamng water 
divorstons arid 16ilforcingthose <furiallnients vvm not provide ·for tin1~ly and t¥ffective 
ti';i'lO' .. e: '*"'l'f;J.t\t;."-.. ,·i·t't.)l.l ;t t.

1f t?.c, ~y·l~·.;·~)i'A1~ .::J<V~. ,_ 7.:.=.:""" ro/t -~"_::.t1If'*r lMr;~&e.y fit_ ~h"t"'C!. r~U· rt( .. 'l'._;; ~h,_;;:t:ii c··~·front· r.uin''•Uh.··_'h"'' ' h~,,J " H -.;.HH<M-~." ' v m tnQ ~-:; M\'"" y i;11,r""'~·v,;tU ..... ""''M''. J.J _'iii'~~'"'' ·~·I "'l .v H t~ -LHv. "' <;ill:!.~-""' .,,, ll 

when numerous water.diverslons. require ~'l!rta.ifment and enforcement !n a short p_eriod 
of tirne. The _prp~1.osed reg~lations :wiil s~t ~ro.ugi·.-t em.argant.1Y curtE!ilrne~t method and 
repo.rting requtrernE~nts. nece;ssary to ensure .the orderly curtailrnant of 'ftater rights to 
protect ~enior water right~~. The proposed regulations also c~dfy the information the 
Board vvHI rely.o·n in issu.ing initiaf ct~ttailments, rtiti:ke the curtailment a syste;n of 
enttlrc:aatbla orders, thei'eby ln1;reasrng Its e·ifectiveness, and clarii)' the procedures for 
conte.sUng and t11Ed<ing a;~;eptions ·to ourta!bnerri orders. 

OAL approves thts emergency regulatory action pursuant to ~)actions 11 a46.1 and 
i 1349.6 of the Govarnmerft Code. 

This emergency regulatory action ~s -efiec:Hve ·On 7/'H3/2014 and wm explre on 4/14/2015. 
The Cet1fficate of Cornpliance for this ac'tion is due no later than 4/13/20·15. 

·oate: 7i16/20"14 

Orig:ina:: Thornas Hov~ard 
Copy: Davfd Rose 

For: DEBFV\ M. CORNEZ 
Director 
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s rArE oi CAt.IA>ANIA 

NCftl,CE PUBUC.AflOf;UREGUt.f.\no-~~<s S:Oi~MtS.flfO~i 

. l~si'RlJCtror45 f'OR PUBllCATS.Cf)N Of ~\~OJ',;(!£ 
AND SUBMISSIQM· Of REGtJl;A'f'}O~'W$ 

Use the form STD. 400 for: $ti.bmtttmg ®1.1ces tor pub Heat I® arid T.t,1J1,ir~ti:ms fct Office· of Adminlstrtnhta Law {OAL.) review. 

ALL' Fitlf~GS · 
erttet t~ nairi$ ort-r:i!'·agency with th& rurentiifdngilmndrtt:j and 
a~neyl fife ntm~~ Jf any~ 

NOTICES . . 
Completa Part Awltan submttttng a t'foticeto OAL far pt.tbU~· 
tlon in the CallfOmia ·Regu~U>!'Y N~tEc~ ~iSte.l. Submi.t tw~ 
(Z) topl"es or ih• STD~ 400 wrth fo!Jr [4}"-eopifi ·o.t U'!$ noUct 
aoo~.ira notice or· proposed t~ufatpry action,.~ copy ~di of 
tha t:omptt!tl! text of me· regulations and the statement or · 
r~a$ons. Upon re¢-~iPt_<tf the nou~ OAL wlU phlce a nurnbc.>r io 
the bo)( mwkoo- "'Ncit.ie~:fUe Numbar:.~ {f the- r..ot!ce ~$·approved, 
OAf.;. wnr.rewr:n t1le-STP .. 4® wHh a ~opy f>f tha notk:e ~nd 
will clteek "Apii:irrived ~ ·Sob.;,r,.itteofi· .or "Approved as 
Modlffeo . ., .. I r the nc;ltrce ls disapproved ar withdrawn, ·that will 
alsd be ind1cated iri tt~-space marked '~Aetton·an Pro-posed 
Notlce/1

. Please submit a rwN fo,-:m STD. ·400 whin 
resubrrHtting tl1e ~-
R£GULATIO~ts . . . 
\lVtuin submftthi.g ragu"i"ations t~ OAL.rorrevit:W; tiU out $TO. 
400. P~tt a. Use the form ~at was_ previqu$ly sUbmit~ with 
th1a notice 6't prop~ r~ufato,ry ru:;.tiory whi~l1 contains the 
"Notfce F~!tt Ntm:~ar.; ~J.~lg·ned.-Qt .• if. a. naw STO. --tcossosad. 
please i~lude ttle pt'(Wious(y asslgr;.eq nuinbi!r fn ·the bOX­
marked "Notfce FHe Num~:>er.'" tn fifHng out Palt B, be sure to 
~pfete trh'i Cflitlficlltlon intfudirtg: the d6ta signed; the titltf and 
typed nart1ia· of th~· slgna~ol)'. TooraUowlns m~ ~ subni1tted 
wh%ln fiHng ta{jolatlcms:· sevett (7) copies cf the r~!ationSc 
. wtth a copY' ·of· tile STO. ·400 attached to_tbe- front or eadl (~(;'!! 
. copy ·must btiat-an orfgfnat sfgnature on "the: certffh:adon) an::d 
-·tne c~rripleta rutemaking me with indeJ~G and sworn $tarement •. · 
(See·Gf.W. Cpd& "§"11'34"!~3-f~r rtilemakJrt~rnt~t~onfums.) · · 

RESUBMl_TrAL OF DJSA!l":PROVED OR Vll"rn.DRAV'iN 
..... ,. ...... Rt~GUf..A: TlOl'LS ... - -- . .. . . . . . . ·' · ~-.·-- ...... . 

When resubmitting prevlousfy disapproved or wilhdra\.'Y~ regu• 
lations to OAL for review;. use a·tww STO:. -400 and rm ~-Part. 
B_.. irtcludirtg 1he sign~ cartifi~atioo. Emer the' OA~.me_. : 
i'lt.lmber(s) ·of aH prwiouslydisapptoved.or wmldfawtl fi_Ungti J_rt 
the box ma!fked "'Ali Prevfo~ Ral~~ed OAt R~ulatory Aet.~on 
Number(,)!!. (be4 .~~~ of·Part B). "Submlt-s~n (7) ~ies 6fthQ· 
regol~i.on to OAL wittia.copy 9f toe STD. 400 attached to U:w. 
'frontof':~ac;h (one copy.must bear an o(Jgin~l signatui.e on the 
certir«:at!oo) .. &·surtH<rincludt'! an·lridex, sviomstatemeri(. 
and Of retJ.Jrned to the. ag(mey) the Ct'H'rlpieta n.dfm'iskifl9_ in e. 
(See Gov; eooa· §§ ll349.4 and 1 1"347;3 ff:'s mare· sptt:Jfic: · . 
r.equirttmttnts.) · · · 

EWiERGE~CV ltEGUU11ora 
fitl out:oniy Pant~a •. i~ctudlng·the· si.g~ eertrfitat10ri •. arid 
·submit seven. (7) (Opt~ bf the rogil~atiOri.S with-a copy: on~ 
. s~ro~ 4fX!.att4t~ ~ tl!~ fr~l~·or ~h (one Q)py' muSt bear an 
original sigi'u.Jrute QJJ: t#e' cei'tifleat~rt); '{See GoV. CO<tQ' . 
St1346~ 1 far othqr ~qu.irements,) 

NOTICE· FOLLO\inNG EME·RGEl\iCV AC~rl~· 
When sUbmitting a. notice of p.tcposcti reiju~alqrJ:&:ti~n afler ·an 
em~gency fll~ntJ..~ ~ r.ew.STO. ·400 .i.il'!d «mp!~te Part; A 
&f!d tn~rt tne OAL ffle nutnl)er(.~l foi:· the·origina~ l!iTiergeney 
fHing.[s) Ui the box marked "AU Previous Relat'ed OAl . 
R~g~.datoJY Atttoi'l Number(s)" (bO.~ 1b. d Part B}. OAl win 
re~urn the-STD .• -400 ¥'i.tjth th~ ~Jce·uP\1(1 ap-prQval or · 
d!S&ppr-ovaf, "ffthttnQt{(» fS cfisappi"cVoo. ·pi~a$e•filf tliJta·new·· 
form when resubfn{~~ng.for pub.tlatt!on. 

CER1"if.ICJ!i,t£ Of' G'th'\IIPUANCE· 
tVhert fUiNiJ"th\1 certi~catifm" compil~nce ritr ~yregula:-· 
tlons. fHl. out ~rt ,~, in~;Ju~:nng ~.signed ~;~1fl~ti01\ qn t.h~ 
·form thatwasprtr-t~i~~~y·submi~etl. wi~~ ~~ ~~~. ff·a ne'W . 
STO; 400 is~ 'f.iftill.f'art a fntludlngtfle.sigm£f 
certiflcadef\ and enter tinr'p~ViO(iSt}f a_ssiW,J~d OO*'ce fife -... 
number in the• box· matkfid "Notlce.Fi,IQ Nurnper~ at the top of 
the form; The:·rnaterhlls iildicatecf In tHese instructions ror 
. '"REGULATioNs~ must also be ·~nolftted •.. 

EMf.tiG!:NCYREGlJtAtiON$ • ~DOPTIOf\i .. 
·When su~mttting:pooviousJy llPPr~OO. ~ri~y·~guf_ations . 
:fat m®ptioo •.. ~ & ·~·ST9_. 4{)0 t1f.ld ~tt out P-.t 5~ · ·. .. · 
inciuding_the s.i9f1¢d:e¢rtiftQ.lti~t. an~ iMert th4a-OAL nta' 
r~¢'(s)_rma_~-t~ttie·_erJgJrial·emergenW.t1ilitg··fn·thfj:t)QX 
mart\~ ~An ?revf~s: R"emted OAL Regulatory· Action Number' 
(~)*' (box· t'b. of P~ B)~· 

··· /· - ,;- , • , r_. • '•. . , .. • • ~ , _ 

:cHAi\f.·GE5-V4(fH~JJT REGULAtORY EFfEcT. 
\Vh~--~n1itting th~th9~~~thout r&gtit~tQ~-<;~t pwsuant.t~ 
Caut:ornta Co$ of Rsgui:Jtl~ls,. Titte·1~ :seclfon 10{}, complete 
Parj 8.. i~Judi!'\~ marfdng the ~PJ)roprtatebox .in both a:J, and. 
a.s. · 
ASBil£VlATiONS 
C~l. Cod'e ~s. - Caiifom1a Cod& of RegUlations'" 
Gov. Coda·· Government c·o!fs 
SAM " Sbrt~·Administrat{va Mi!nual 

For.:q~ons; r.eganiJn9 thls ~m.·or·rhe-proe~dl)f-6 fbf.fiHrlg'nOtlt;;e'Sor s~Jbmftttr,9.r~uiat~on$ to· OAL for:r~view. ptea5e oontaci:the 
6mce ¢ Ad.ini~litatlV$ Law Refei"enee. Attor·nf.iy at.(91G) 32~6815.,. · · . 



tn Title 23,: Dhrision)3(Chapter:2, ,4.rtfc1f.l 24,_.,a9d :Sections 875 and ~178.3, anci am~m:t Sections 
876.J .. ~f)q.879_tor~a.q: ., · · · 

4 - - • • - • ~ .:. • 

. !, ; : ·. - ... . : . :~;-·: ··.. ; _ ~· 

1!1 C§l~tfrurtfa is in ~.:tttatfL~xtremE:_(;f""fgught. and the G~v~mor. ha~J~s~d· a · nroc~m~o..tU>f .a. 
~~J.~..!lbm:t~.ti;~n.tv...b..i!ru:l!lD.lhrure dr()ught conditions. .. 

~ - -.:·-, .• : :r '· ... .- ,. • :- ~ •• 

,J.!oder :aut;l:t drovght <;lrc;umstance~, ·w~ter Coqr: seg~gp.,l.OSB.S proy[(~~s -foi the ~t~tte-Water 
··· Re~-o~r~s·c~roj _ Boai~· ~o ad~_pt e:meree~~c.v ·.-r~u!atign~.nYl~Lkti~l~~-iim~rtt~jn ord~r 

: ·. Qf. wa~e~: ~'fght,prigrity. when water.,$ not :avanap~,,untt§.r thfit rliverted!]!JiJoritv of.yj~ 
.. ' · -· · . . . - .· ·· . - .. .. -· :' • · ·. -...... ... . - ··.·- ··-·- :·· ,. :- ... -: · . . ·-·: .. - ·-'- :· - .. ·_ ··: ··· :- ..... . . . . -·:- ..... ..... · 

· · :.::. . .. i • • • ;·· 

!PJ .. A~r.Jh~t~;ff$c~;i~~--da.~i!Lt;his r~~~y~w!L~n flo·ws:ar~ suifici~nt.!ttsupQ0ttJJ~l.Lf2Yln.ot aU 
.9JYttr~J~~£t~1~.1l~ D~_y_tt.Qirt;~Qr fgr Ut.e Oivisi2n_2i V~at~!J~!&b~~--~~-tm_de~Lf@~ ma·~. 

· .. S-!r!~1tmJ;1D!.o.nim~!tlP~.kl9?.4 aporci~Jrl!l!Y~·. W?t§:~t nofder~J!tP?Ifer of wat~r · r4ght :. . 
' . . . . . .. . . . . . . '. ' - ~ . . . ' ' ... . .. : - . .· ' . . . ' . .•. . . . . - ., . ' . . . . 

:Rr.iodtv. retitdrim~ ·the·cc.m;aik~ .. ~.ViQlWJrltt~f!h1n.and us~ except as -P..royided in sectioJU 
· :~·7.8 ~nd_~iS:lc • · . . . .. . . . , , . . ..... ·~ . :.. . . .. . . .. 

·~ .. :: ·. . . . . 
. .. ' . 

!£1 In d!1termin1rif.\!'v;hetber Wt"Jter .is avai!~bt:e lUJQ~t ~~WV~t1-t~',#S priori~Y.Q[!tihLl!Od tt:l.1ttSJ!t .. Qt 

.~.~!lt!e~.titMn.all£l1rmt.~§rs. ih~.Q§tput\1 o;rettgr fqr ·~IutPJvj§jQq g_f ~lf!r..l!.itbts. ·o~ ·her 

(1) 

..... _ ' 

' ' ' . 
. .. 

.. ,.,.·. ..· 

B~i~va.!ltf~Jlshi$:J~mm.l~\Q1!. re_g;;rd~rioi;it,j. indudingcJa!ms of_flrg use in 
~~atemenl;§ oW ~.d!Y..e.J1iog and u~ ~nc!Qth~r inforrriatJcm wntained io lb.~.J~!YJ~h!.n 

. .. . . -. . . . . 

of \1\/pter Rights files._ Absent evidf;nt;~jg th~ r;)?nJra(Y,-riparian wa.t~rriP.:bts srt; 

.l2!~J4m~9 s~_njgr,t~ .ftPQ.f.Qpriativ~ water .r!&b!i)fl~lti~a~d ~o .nat'ur~l fl~\~ for puroo~ 
, ,. .. ·-.- .. :.. :· .. ·· .. . . . ... . . ·• .. · .· - .... ·. •· .. -.,. . . . . . · .... ·.·· . 

of r;urtai_irnerits pt!rsua~t t2J.bJs s~Jltfo(4 
Yiit.~ri;!b!ktU.stn~1 pro,t.~c;tipns ~seg,.!~r~.re:~~~~ reports ofwat~:r use for permits and 
licenses, 2010 or iPltur.£\.il~"Jt~ of v1ater diVttrsi(n'fari!U!l~U:~rj~~mltt~i!,b¥ -:-. . . . . ' . . . ~ ' . ~ 

¥1ti\r1f!~~tm:~: •' .. . ' . .. . 

Vvater svaifabifitv prgledion.WJ~!lWl~ 
L : -.·~~~~·fullri~ttiral:fiowd¥~:1 ~i.iPR~~JilC~h~.J2~-»~rt"n~.t.Qf wa~ttc..ft.E!~surc~ 

v~he.rit. a~a·n~bl~l . ·. · · . · . ~. 

Ji,. Prs.~j,p,n&fm.m.the, Natign~l W-ea!~~r Se,rvlce~s River foreca!;ts web:tite. wb~ 
· ·i.;'!Etlli1bte:= · - . . · :. · · . . . , . '· , 

111 :st~jrrt ~~.ge d.i:it~·. ·.~tvl";er-e availahJ~: Qr' . 
.. fvt · .dthet daU th2fth:~ O~toutv b~i·ector ·f.q~'ttUi.nhdimnofVJ~~r Rights .Q.~terml!l~ 
. . . ;~ ·~oQrli~tl?teJ J~iveh dgljp ·a~IDiUlti ~rid. r~U~bliitV and ~t~ff resourt;~L 

To the s~l·ent ·mB:~ i·{ i~~vaUab!e c:n.~~if!J~.i9.~Lt~!~J£}!rmrt. the Oepyt'j .Dh\~~!?1..12Uh.~ 
pivisi.on crf}tt<D;~tJl!m~ tn~v a(~o. consi!!er ~dclitit;m;EL9 .. er~m~nt~tu!.reUi!!~ rnfori'tl;~tjon 
~n(tO d_~tt;rtnlrtj!,lg. WaterJ:lghtpriorit\~s.' WitQ~ sValiabUiW rutd '~and p~ttk>QS, ani! 

~e~h~.r~r!@!Jra~iJ.LQ:!Jl~~rubQyid b~ sus~nd~~ ·.. . . ' 
~ · ~ . : .. 
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A!Jy order issued. parsu:ant t2 this s;~ctiqn sh~ll ~~~1ccompaniec;f by the De __ puty Director's :. 

d.?.tf.rminjtkm o·f~ (i) the quantity of water supplv avaUgtbl~l:!Y .. !ttiru:!W oi ty~ ofrtght; (it) the 
12.ti!l:!~ter r~gh!Jiema.ru;LJnfJugingothe known gu~o.nt.Y.Jl!lli besi;; o(dgh:t..JJl!J .. l!Ul!b~ S!illil 
\Nater Board'~ assymr;;gm~~tl!JnnJJ.ftl9....tbe diventer's right. tNh.eqjssuJ.ai.&!:!tliit.mrtntp!Y.~!~ 

!Q,:.;>J~.UtQt.~!.t~r f~1ht.hQI~;~ thejl~RY!illtni&:tor shan indurje iuform~tion r§i_ardingth~ 
il!@!J~ltll.Pf w;ter th?t shtHlld be ~IH!de ~waifab!e b.ll the prior curtailment of more '!t!nltir wa1:e1 
[jg_tJts,! ·· 

W C.u~-t.aHmentord~rs ·wm inltiallv br: m.ai!tidJ~'t!l!;h.\&~r right holder or the a:r.ent of r~D!.nJl 
fu~~h the Stgt@ WatrLR€sourr.•?S Control Boar{l. Dl\tlsjQ.n of \Mater Rlghts~ lhe Depot¥ 

Il:~tQt.sfitll~.Y~~~ris o• the St~te Watet Board's droug,tlt w_~~ast fiv~ 
(5) workingdavs.priottQ.iss·y·aw~o(c;;urtaiJm~t'lt.orders. Tha water t!gpt holder or agent.Q.f 
record is rg.sQQnsibfe 'for ~mmed!U.?!v.Pr!,:rdilin...'Ul9t:iQe pf the orgeru~U ~Uverters ~ndlor 

f£1 WitbltL~:?llf', .. nJZ1.9iW!,iliW1~~mredat~'"'qf.,lbis· mgt.~JJ;ign& tb~~.s.:te~Vater R~·urces 
ContrQl B()ard.l].Li.IL~:~.ti.t.l~&!U!P ema.jldi~ttlbtJttoo U~tthat \vater dRfE_I'!qlde~~bgtddjgfn l:Q. 

~~ive.skQ.Yg.ht notices am! u;:nt~tes re..K!m.!n&.£!!!1!i!D1eJ:l.t.S.:-J~.otice o:rovided by_em~ll or by 

~tingj:tn mSta.l§. VV~ter R~ou(ces Control Board~s drougt1.t Wt?.b Q~~ shtd! ~ sul:ficlant for 
a!LJ!MU!'Osti~~J.i!ii!d to droufJ:ri: ng~,jjtld.,lm,®~~!Jrding curt:.aUm~~ 

ill 8.H.S:.\U1itll~.ll\1llt..Q!si~Wall.~~Jmd~r· t~rtlc;.~e sballJJt...l!!b.ls!C§ to rs;~:-onsideratJpn un.der artlde 
2 {commem:ln~Ub s:et;tkmJl:nl of ehapter4 of part: 1 of g~~a.l.gfth~.QiliftJrnia Wat;g~r 

Code.: 

Autho~i.t\r! ~i·~d~ns l05tland l.O:iS);: \fliat~r Ccid~ .. 
-·-· }J""''*""".i"~.,-- . . , :~...:.~~-.. -.,,"'I"""~JJI ., , -~!..l:!~--!..k.Z. 

!t~feifJ..n.~gL£fittti·o~_tl'l!i.1~Qt.~W.S1, 1051.5·. 1052.1Jl58.S-.r..l&2,, .1]JJLand 1,825. Water Code. 

§ 878.1 Minirnurr~ t-h~~fth 21~1d Sa.retv ~~~e,eds 
(itLibJ.S""'§!i.£!!~?n~bali not apo!y: to ..... vurtailm!!flt.~ is.sued t.u:uJ!!u~on 875 of this artide. 

{3'!;!) ~~ dhtersroo th~t WotJ~d othenA4se be subject to turta~!m-ent ~ay h<frl au~~borizeci if: 
(t) The diversion is, Jti1cessary for minimum. health and saf~~ty needs; and ther$fol'e 

(2) The divi:rsiori i$. necessary ·to ·furtfi£~r.tih~:COi'lsiitutiOl1al polio; that thfi' water 
i'tSOUtCeS Of ti'H:l state be put to .b~nefida~ USe to the fuJI extent they ore 

capable, ar.d that 'waste an~. unre·~~o.nable ~·ise be prevented; n'ot·w~~hstand!ng 
the effect of·the 'diversions·o·n mote seniOr w:2:tet rightS Of ifiStream bertefidal . . . . . . , . 

uses . 

. '~··· 

H~r~) Gi~·~~·n tht~ f~SSii;ntia! ~l?'CUfe of wat.er h1·sustairiing humarllife; ljSC'eve·n.·under a more senior 
fight :for .any' other purpose.~hci~ dorrte~tic a~d·n1onidpat supplies required .for minimum 
health snd safety nesds c:Slnnot be ·~efis a waste and i:mrea~oti~b~~··us~~· t.mde~ the Caiilornia 
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Constitution, Article X,·§ 2. 

. ~ ·. ~ ·. 

· '. (1) J)iverslon~tfor domestic-and municipal use under any valid basis ·Of right, of 

._ .. :. · ~ess th~n SO.gallons per:person; per day; and not exceading 10 aca·e7feet per 
·· .ye~rof.storage orAI;SOOga.Uo.ns perd$ty.ofdirect diversion, may continue 
~ -- aft~rissu~_nce .of a curt-ailr•~'PoOt lltder-::'llitllontfurther ar1proval from the 

Dep~rty -Oirector1.:s~bjept to the ·toildU:kms_ $~t forth in this section. Any 

dJvet-~t :wishirtgto cor~tim~e.dive;slQtt u-nder this sub~ivision must submit to 

the D~puty Direttor certifh::i'!t~ion# tmd~rpencdtyof perjury~ _of compliance with 

:the requirements ofsubdivis!ons{bg(l)(A) .. (G}, below.ll1e Deputy Director 

ma~ -r~'"qoestaddi~Ionai lilfprmatlon or set:additiona! rl]t1Uirem.ents on 

contlnued.dlvei'Sfon.: · · _: · 

(A} Not more than SO gaUons per pt!irson per day will be dive,rted under aU 

· --bt,ses of right; ~ · -·· . 

.. ·- (tl) Th~ :div~rs_iort ~s neC\:~rv:to achi~v$; t~~ minimum am,ount of water 
. '·. ~iecessary fQr health,a;nd s~fetvs UJ)l'O .SO. gallons .p.~r .rmrson per 

· :day; after an other a~ternate. source_s: of potable water have been 
- '_l!Sed . . To ~h.e e~~ant other .potable WCliter.is available, those sources 

¥Jilt Q~ t~sed firSt and~ihe totai . IJS~d Will not·e~'!;c-aed 50 gallons per 
. ~ .· 

person; .ptr day; .· . · · 

·(C) 'The divert:erc.r._ali end us~rs-are oper~ting underthe strictest existing 

· conselr>~at1on r.agi_me .for ·that p~ce. of i..~~, if~uch a pian exists for the 

area or servite provMer, or~haU be QparaUng under such regime· 
w_i l:hin 30 clay.; . . If additiona! approv.~J is ~-~e -r:equ.ir_ed before 

implementation oftb(!.conserv<1:Uon regim~;.the dlverter mu:-;;t ce11if\1 

. . ·-· ·that aU·possibl~ steps will be,ta·k~n.1rnrne~ia~ly ·t{; ens .. ur-e pi·ompt 

apprcva~; 

(D) No.potabl(l water will be ufifed frrr.r~tdo.e>r .tandscaf)ing while th~s 

approvalls _i.n -effect ••. W:a~er se,tvtc~ PtVViders mt.SS".: :mplement this 
· prov~sion as rapidJ}(as poS$Jbl_e.,- up to a l.tm't,·of l.5 days. If additio-nal 

approvats.are requJredbefor~ _impiem~ntation oftht: conservation 

reghne, .the dhterter r,1;USt e~rtif)f 'tbat 'iiU POS$.tble steps wm be taken 

-' t<); ensure. prompt. epprov~f; 
(E) ff th.e·dhrerter:has tfw author~ty to set-rates/ that such rates are set to 

·enrouta.ge conservation, or that c:hangi.r~g the rates to encourage 

-· -tonservation _ ~h~UJr<J wnsldere.d·.a~ ·the·next o-pportt£nitv; but np 

· later· than 30 day~· fro~i-t~rtifjcatfon~ if 3dditic>n;ll ~Pt:trovaJ~ are 

· : ·requir~d .. befQl:e ~mptementatiqnpfsuch ·i! r~te,stru~tur~i,th' 

diverter ra:na.st certif~r that ai~ possibif; s_teps wm b? . :trl!~·ento ~nsuro 

. : ··-. . prom~tapr:;.r<;val~ If the div~rt~r~q~_not ln:tpb:~~rit. r~tt?.S :~ 

: . encour:ag~_.ooriservathln) R must $ubmit :to thi~ ,o·apu~y.Oirector with 

the .next ~·equir-ed- -r~pqrting an -·-expt~na.tion 9fwby~u~ ra.te.setting 
I$ inappropriate .. despite th"~ current-drought;.- . . 

{F) If the diverter is a pubiie water supplier under Water Codt;: section 350 
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et seq.~ that it has declared a water shortflge· emergency conditJon 

ami adopted regulations and restricticms on the delivery of water or 

has noticed a meeting for adoption within the itext 10 days} and shall 

ado:pt conservation and·water.dcliv,ery restrictions and regulations 

within the n~xt 30 days. l'o the extent regulations and restrktior~s. 

require additional appmval, the diverter rnust certify that ~n posstbfe 

st~ps wiU be taken to en$ure pro·mpt approval. 

(G) The dlverter has either pursued steps to acquire other sburc~s of 

water, but has not yet been completely successful. as de~"fibed In an 

attached reP\}rt; or the diverterwiU·pursue the steps in an attached 

plan to identify arid secure additional water. 

(2) To the extent that a diversion for don'aestic or munldpal use requires more than 

SO g"'aikms per person, per day to meet minimum health and safety n«d$1 or for 

up to 50 gaUcms f)'~r )1ers<m, ~1er day ex.ceeding 10 acre~feet of storage or a total 

(Jf 4,500 (~ilorlS per day~. the continuing diverslon of water afti!r !ssuance of a 

curtallment notice fur the diversion requin~s submission of a petition and 

a~-,prov~l by the Deputy Director. The Deputy Director rnay conditfo·n the 

appt'OVal on implementation ofadditioHal conservW1ltion measure;s and reporting 

requirements. ArtV petition to continue diversion to meet tltinlmum health and 

safetlJ needs of more than SO gallons per pf;rson, per day, or for up to 50 gallons 

pe;· pf:.rson, per day excfJ::eding 10 acr~-feet -of storage or a total of 4,500 gallons 

·per day,; must;· 

{A) ·oescribe the·spedfie drr.u:mstances that matc;e the request~d diversion 

amount necessary to meet minimum heatth and safety needs,-if a targer 

amount_ is sought. 
(B) certify compliance and provide documentation of the actions d?.scribecl 

in subdivisi()n (h~)(l)(C} - (-~~)(1)(G) . · . 

(C) Describe any other additional steps the divertf!r will take to 

reduce diversions a~d consumption. 

(D} Provide th~ timeframe in which the diverter expects to reduoe usage to 

nc more than 50 gatlons per person, per da\1, cr why minimum health 

~nd safety n~eds V!fiU continue to require more water. 

(£4} 1\H other diversions for mlrdmum health tind safetv needs; e'ccept for an immin~nt threat to 

Ufe1 requir'a approvai from the Deputy Dir~ctor. The Oapotv Director may approve a 

petition under this subdivision or subrlhtision (h~)(2) upon a finding that the diversion is in 

furtherance of the constitU'tlon.al policy that the \!Yater resources of the staN~ be put to 

beneficia! use to the full extent they are tarJabfe, and that waste ~nd unre;asonable use be 

prevent~d~· notvtrthstanding the effett·ofthe diversion on senior water r!ghts ·or instre.arn 

benefkJai uses~ snd :may condition approvaf as appropriate tcJ ensure that the diversion and 

us-e are reasonable and irl the pubUc interest •. 
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{~) · ,'IVUn~num he~lth ar:td Spfety needs/ ~s .vsed .in ~h~ art~c.!e_, m~ans til-! amcuJr•t of water 

n~<;essarv for prevention pf agv~~ .. imp~ct$ to ·.hu.rnan heal:t~ .~nd safe.tv, for..whh:h there is 
nf.l reasonable a!ternate supply. "Minimum heelth and safety n®eds" include: 

(1) Dt)."le~i(; :~m<;J :rru.nic.jpai sup'p_heias described ill. ~iubcdvi~ion (~)~ 
•• ' • ' '! ' . • • • ' ·· · ·· - . ' •• .• " . .' . , . •• • •·•. ·• ·. • • ' 

. . 

{2} Water s~'pplres·~necessar}' fur'eii.Brgy sources tt~at are· C:ritical·to 'ba'sic grid 

rdiabUity, as identified by the OlUforn!a lnd~pendent System O~rator, California 

PubUc Utiilties Cc•mm!ssion, talikim3a·Ene'rgy.Comrnlssion~ or··a slmilar:e:nergy 

grid r~liabHit~; authoritvl· a11cl as autr•().rl~~d ·by ·.the Deputy Direct~r~ 
. . ..- ... -- . -_.. ' ··· .. • ... 

. {~) .W~te.•· su.ppU~~:Jdefttifi~qbv :tll~.~li~mia_.Qeparun:~.nt.offQi~~t.rYand : . 
·fir~ ·P.~~ctto~; qr ~.i!o~ber. apPrppr~~ ~,.ut~or.iiy, ~ .. reg.i~ij~J,v ·~~~es~rv, . 

. .. . . . for fir.a. pre~r~d~:H~s:i~ ·a~d ~s approv.~~ _t;y rtvz: ~Pu.Pf):l,i~ct9.!· . : .. , .... · . . . , , 
. . .. 

(4) \!Jater ~upp!ies ide.ntUi~d by the Calliornra ~~\i rX<esourees_Board, a t-or.atair quality 

·.manageri~Emt district;· 6·r 't)thei;ai>pr(Jp~at~ p~ibUc '~.r~ency:~~t~ :~:ir ·t,u(l.Jity··· 

• ~~pertl~e~ ~s.'feglonaiiy' necessary to ·~~d~ss criti-cal ~ir qua'tity i~.,p~ds in order 
.. to-.p~:Ot$ct. :p~bfic.~alth; andas.a~thorii.ed .by_th:e O~ptitY: D!rettor~ : -. . -· · . 

. ·: . .:: '< -- ~':: -~ - . '... ' ' . - . . . . . .· ~ . . 
. .. . . '· . . ' 

(5} , vv.aterstippUes. · r~·ecessacy .. to.' address tmn:l~rliite :·public health a.r~fety threats, 

as deterroined by a pubric agency with - :heaith --:o~-:safeq.~ ,el<~~t.ise, - s~tbj~ct to 

approval of th~ Deputy Director. Su~h a petition shf.)uld ;include a descriptiort of 

·~he ·pubilc. heat~ rie.ed, a· descripti'dn·o.f:Why the !teed· is .· im01e~Uate, an ;estimate 

··of the ·amQ.unt :<>fWater. r~te!ded~ :and a (~.rtification tbflt the·-.supPIY wiiJ . be ~ed 
on!y for '·th~ ·.-~iated · need~:·: ·u· nec~5Saty ~o ·.re~of\it~ :imroedi~te -public . *'eafth or 

snfety ·~~hr,eats, ·t he ·. diversion ··ni,ny ·t'rintif1a~·:wh~l~ \th~. p~ti.tior1 -Js. b.~irtg ·prepared 
-~rld · i~ ···t>eridtng~ .~ ; The Oep~tv .. · Oi~Y:ctor .:--n.ay ·require. ad~itronal :jrifor.m~tion to 

su~p!)rt the· in1thll'pet!tl~rij· as weU as irtfu·n11atkm Otl how:!orag the dlv~rsion is 
expected to continue, and a description of other steps taken or. ·planned -to 

obtain alternative supplies. 

(.6) Other w~tern.eeds not ldentlfi~d~ which a state~)ocal,trtb~~~ o~ .fede'rnf health, 
... . . .. ' ..... .. . ·'. ' ........ · .. · .. ·. ' . ... . .. . · 

enviromner1tat or safety agency has det~rmined ate criticaltc:..P\J.hUc health and 

safety1 or to the basic inftastructure of the state~ subject t.o Oe~ty Director 
;;pproval. Petl-doners vvishing to continuE divc~rsJ.o~1s,fr,•·.thes1f'tis~s snust identify 

t,"ie heaiti)~nd sa·fety rit.H~trf.nclude ZiJPt'OVal fw"Om th~ appropriate jn~bUt entity; 

des.crib~·whv:the ~motmtrequest,ed is·critical for the need and cannot be met 

throli.gh .tJitetiaate'suppUes .. stf4t~ how Ions the;diversion·is exr~eet:ed to 
continue: cest!iy that the supply wiU ba used' ·only ft:jr.the siat~ ·n(!:ed, end 
desri ibe steps iake·ri artd ple:nned to obtain ;;:Jternative ·supplies. · · 

(ef) NoticE~ of oort1ficadq~, p~1tltions and.decislons. um·~-~rJhls ~f~c(h:m am:J. ~~ction ·878 wiU be 

... posted .as soon~~ ·pra.cti~·bhz. on t~ .. State n~ard's dr~ught ~~~~e ~,,page. ···Ute Oeput~, Director 

mav.issue a.de~ision uoderthis article pr¥>r to P«.>Vkifng notJ~. Any ~nterested p-erson may 
fUe an objectio~· to the' ce.:tiflt;atio~, petftion or decision. The .. ~~Jection shalt 'indicate the 
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rna riner of service uponthe certifter·or.petidone·r~ The'State Boat;d will consider any· 
objection; <H:ld may ho;d a h~aring thereon~ after notice ·to ·au interested persons.. · 

Authority: Sections 10~8 a.nd 1058.5, \/i/ater Code. 

Ref~ renee: Cal~ canst., t~rt. x §.2; sections1001 100.·5, 10~t, iosr ios.3, 275 ~~d 1os8.51 water 

Code; Environmental Defense Fund v~ East Bay fi.funi. Util. Dist. (1980) 26 Cail.3d 183. 

!§'l~lUl After·naUu._Wster ~~Q:ffl:fi!l~! . 

\Nate~ usera m~mDos~ reg~onal alt~rnatives to curtaihnent thai achieve the· pumoses of the 

gmt;ment t2rocess de§cribeq und.ersectfon ~7$.t_.Petition's toimp~ment 91teroatlve water 
sharing a:~re~L~ilts tg .. ~.tdJn!:t!idiY~t9m.!!r~g~i!~!~~ll.~.t~.~~n..PJ!m~1Sta~e \tVa~~ 
[~Qurc~!:9.D!!ru..§QiJtHssy~rt~Y!.t?Umeru; orders tLqger truu.rti~le msv h~ ~!L.Qrnittftd to the· 
Ex~cutiv~i Dtres;:!t!titt any tJme. PetJm••ers"must d~mqn.strat~J2Jhe~_p;U~.i£tlQ.u of the 
Ex~cutive Direttor that any agreems;rr.'t t,\_~~~ thi~ S?;.!;ljQn wlU Jl2Urtiur~g_at USf:irS of w~tf;f n.Ql 
rugnatgrv to "ihe C!m'&m~Jl .. trw ... ~t!h~lLth.~ . ..-u!~~~nt 4.9!1? not hlipose ~n Lmrea~OO¥lQ-1e lmrut~ 
on tlsh and w.ild.U:t~~ The E:n~c4ti~ ()ireqgr mSJv apnrove~ttlml. subfact t.o con~iJipn~ 

~rn.QrfatJt!:.2..f..Jl~Yi~~,th~j!if!.ndc.u;~q1JJ1J~ro~L!m_m~Urt<;.lM!fulR.raoonif:tumtJjtJiJJl~!lt~ 
2hr£tr.~~~£gy~r~q_~yj!fl..:aoproved' ap,reerr.en.t pursua!lt tQ tbJ.Ug,tkm are subiect to thjs aijifi~. 
mt!.violatitms 9i~il3:AEt!P.v~t~~{~lll~l!.t~!Lhl1.~~ubjes:;t to enfQt~J!Vm~Jtti ~ viQFation of th(j 

~{tide ot.s§ __ £1l..Yflat.rth,!~ed div~$it:m or us~ 

Noti-ce.Qf!.t~ tl.t!!l!li.i&l.l!~i~iorys Uf.tdet .thi~ s~ion will be t!~ted a~ sg<m..i~. Pf?J(:ticap1e. Otllh~ 
~tat~ \fV.,t?.,r Resource~ Qlnfrol BQ.,?rd'~.nrebpage. The t;xe~y_~iv~QJ.r.et_tor may issue i 
deci5lon und~r this aakJ.s:..m:l2r to providi!lKD.Qtlce,, ~~nv interested oerson may file an obiegj,Qn 
.~t:> th~ oetitloJi Q i' de·dsio~. ~b~Jl~~tion shell indif'.C'i$ the manner of servic~ voon the parti~s 
th.q.t11.mtioned ,fpr ;!Q.Qro-1~f ofthe_r~m9tttd altern~~. Tht:.Stitft.YY.«r~r.Jl~~Q..t-llt;e2 Control 
.~.Qj'rd l1viU consid~UJ1'£.2bi€;ctigrb..;i.rtd mi~b!~1riDJZ. the~eon~ ~fter notice to aU hl.tet?s!~s! 
persons. 

Authorny~ Sections ~.058 ;.md 1058.!-LJtV(lterCode. 
R~ferenct;: SacUOn$Nl.O~:...J.Q1.1. .•. JOl:l,.5 aod 1051.5. Water Code: Cl!}{ of Barstow v. Mojave Water 

t'.l®lJ~l£QOQl29 t~!titb..!~24.! 

§ $i9. Rii!fJOrting·-

{a) ,AU vvater users or water right holders issued a curt.1aUment order under thfs article 

are rll:"lq'-dred within five day.ii to subrnit under penafty of perjury a cerUfacatfon of 
'the foUowing actions taken in response to the eurtaUtnent order, tertlfylng, ~s 
appUeable, that: ... 
(1) Diversion under the wat-er right identified has been curtailed/ 

(.2) Continued use !s under other wat,ar rights: not subject to cu•t~iiment, spe-cificalr; 
~dei"itifyitlg those other r~ghts, fnc,udingth~·basfs ofright and qu~ntity of 
diversion;· 

(3} Oiversions·~lttinu·e oni\l.tothr: extent.thatthey are direct diVerskms 
for hydropower; · 



(4) A petition has been flied as author!:ted under seetion 878.1~ that the divetsion wiU 
be authorixed if the petit~n Js. approyed;- thatth~ s.vbj~g water. right authorizes 
the ·diver.;tcn. in :th~ ab~(\fH:tre of.;a curtaHment ot:derj ~and·th~t: ~~v~rsJon ,~nd u~-e 
wiU compJy w!th the co11ditions fpr approval of the petition, e;tcept that approval 

~{ other authoritle.s may ·still be perJding; 

(5) A certificai.ion has been filed as authoril.ed under section 873, subdivlston (b) 

or section 878.lf subd!visicm {6,&)(1), that the subj~ct water right authorizes 

the diversion in the absence of a curtaHment ord~r; or 

(6} l'h\.: ow·w!y contlmJed wrtter use. is for instream purposes. 

(bj All water users or water. right ho:fders whose continued diversion out of order of 

W3ter right senlority are authorized updet. section 878.1 are required to submit, under 

penalty of pe~juryl mo~ttnly reports (!luring the effective period of the curtailment 

order. Jn adcUtjon tQ any rn~>orting required as a conditlon of tertificatlon or of ·· 

approving a petition, such reports should descr~be~ 

(1} how the divert~r complies with any conditions of amfinued f,liver;SionJ i•1duding 

the cc;mditions of certifict.ztlon under section 878.1., subdivision (bs;)(l); 

(2} any foilures.to comply with conditions~ indudli1g the conditions of certifu:atkm 
under section 878 • .1j subdivis~on (ls:t;)(l)( am:l steps tal"~n tq prevent furfher 

violat!ons; 

(3) com~:ervation and ef;iclency e~l()J1'...splanned, in the proce~s of implementation, and 
h'11plemen.ted, as wei~ as any information on the effectivene~s ~ im.plementation; 

(4) effor!.S to cb~ain alternate water sources; 
(5) if the dtverston is authoi'ized under secUun 873.11 subtUvis.ion (h£): 

U} progress. towards. implementing the measures described in section 8i8 . .1J 
subdfvi$lon (i:;,~)(1}(c) .. (F}·, to tne ~xtent that implementatio-n was 
incomplete at the time of certr~ation or petition under section 878.1, 
·subdivision (b£) t)r the mo~1 recent report under this subdivision; 

UO progress under any pian desr.ribed .in section 818.1, subdivision {~)(j.){G) 
Of 

(h!r)(2)(C); and 
(6) if the diversion is authorized tJnder section 878.1, subdiv~ston (•)(3): 

{i) the rate of t:iiversiozJ if it is still ongoing; 

(ii) wheth~r the w.ater has be.en used fur a,nv other 
purpose; 
{Hi) the date div~rsion ceased; if applkabte. 

(c) . UrJ!m.m&fdQt of a ~;:ornt:lairrt .aUeging io~rf..~rence _,Nnh ~- vtB:~r.Dght J2y_a riparian or, 
p_te-l9:t!fordl!!Wm~ave wat~J.i8b!l1P.l~LQi'U~<ln. re~ei.fl:t.Q.flnformatkm that indk~'tes 
yp,f~n .. .d d~v~['sion5~of stot·~dw.if.ter .~XJJP..~riantt or In~·UtM .;.p.tl')iQQr~.!ive water rlrrh! 
hQ!g~ri.'!.tl'lft..QeiLU!Y_Ojre£iQr may f$lsye ~n ~rder.Y.D!!~r thl~§rtit;Jiteguitfng sych water 
m;h.:UtQ.ki.sttU.Q..kf.9Vide edcUUon¥1 infg_rm~tion re~m·rdinl1: the PtQ.oerty patent date. the 
,{;f_;qJ;,.c;t of jnitiEJI ·moropriatkm .. and ~Uv~r~doni m2dst Cti' imticip?ted dur"inp~~~YU.~ni 
dtought year. Anx-, water right holchu~eivlnP, it'l.Qrder •.mdrnbis.,!Yhsalv111P.ruh?JI1 
_provide the reoue-~ted lnform(1tton witnjn fwe fS) ~-



AtJthority: Sectitms lOSS ar~d :to.sa.s; vvater Code. 

g<Af~rem::e: Sections!OO~ 186~187, 275t 348, 1051. ~nd 1058.5, Water Corle. 
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PROOF OF SERVICE 

I am employed in the County of Sacramento; my business address is 500 Capitol 
Mall, Suite 1000, Sacramento, California; I· am over the age of 18 years and not a party 
to the foregoing action. 

On January 25, 2016, I served the following document(s): 

DECLARATION OF LAUREN D. BERNADETT IN SUPPORT OF MOTION TO 
DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN ENF01951 

SWRCB'S METHOD OF DETERMINING WATER AVAILABILITY IS AN 
UNLAWFUL UNDERGROUND REGULATION 

__X_(via electronic mail) by causing to be delivered a true copy thereof to the person(s) 
and at the email addresses set forth below: 

SEE ATTACHED SERVICE LIST 

I declare under penalty of perjury that the foregoing is true and correct. Executed 
on January 25, 2016 at Sacramento, California. 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY PROCEEDING IN 
ENF01951 SWRCB'S METHOD OF DETERMINING WATER AVAIL. IS AN UNLAWFUL 
UNDERGROUND REG. 4 





1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 
z c: 
z 0 

12 ::):;:; 
c ns ... 
~0 t/)e- 13 
zO oo 

14 :Eli 
:E c: 
- 0 
tJ) ·- 15 tb 
J:tb 
0~ 
<(0 
:eO: 16 
0<( 
tJ) 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

VIA ELECTRONIC MAIL 

South Delta Water Agency 
John Herrick 
Law Offices of John Herrick 
4255 Pacific Avenue, Suite 2 
Stockton, CA 95207 
Email: Jherrlaw@aol.corn 

VIA ELECTRONIC MAIL 

State Water Contractors 
Stefani Morris 
1121 L Street, Suite 1 050 
Sacramento, CA 95814 
smorris@swc.orq 

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY PROCEEDING IN 
ENF01951 SWRCB'S METHOD OF DETERMINING WATER AVAIL. IS AN UNLAWFUL 
UNDERGROUND REG. 6 



1 SERVICE LIST 
WEST SIDE IRRIGATION DISTRICT 

2 CEASE AND DESIST ORDER HEARING 

3 Division of Water Rights The West Side Irrigation District 
Prosecution Team Jeanne M. Zolezzi 

4 Andrew Tauriainen, Attorney Ill Karna Harringfeld 
SWRCB Office of Enforcement Janelle Krattiger 

5 1001 I Street, 16th Floor Herum\Crabtree\Suntag 
Sacramento, CA 95814 5757 Pacific Avenue, Suite 222 

6 andrew. tau riai nen @vvaterboards. ca. gov Stockton, CA 95207 
jzolezzi@heru rncrabtree. corn 

7 kharringfeld@herumcrabtree.com ' 
jkrattiger@ herumcrabtree.com 

8 
State Water Contractors Westlands Water District 

9 Stefani Morris Daniel O'Hanlon 
1121 L Street, Suite 1 050 Rebecca Akroyd 

10 Sacramento, CA 95814 Kronick Moskovitz Tiedemann & Girad 

11 
sn1orris@sv1Jc. org 400 Capitol Mall, 27th Floor 

Sacramento, CA 95814 
Zc dohanlon@krntg .com z 0 

12 :::J;:; rakroyd @krntg. com c l! 
~ 0 
ene- 13 Phillip Williams of Westlands Water 
zO District au 
:Ens 14 Q_\Nilliarns@westlandswater.org :E c South Delta Water Agency Central Delta Water Agency - 0 en·- 15 0 John Herrick Jennifer Spaletta Law PC :I: 0 
u.! Law Offices of John Herrick P.O. Box 2660 
<(e 16 4255 Pacific Avenue, Suite 2 Lodi, CA 95241 :Ec.. 
0<( Stockton, CA 95207 jennifer@s~alettalaw.corn en 17 Email: Jherrlaw@aol.corn 

Dante Nomellini and Dante Nomellini, 
18 Jr. 

NOMELLINI, GRILLI & MCDANIEL 
19 ngrrlQics@Qacbell. net 

danteir(d{pacbell. net 
20 City and County of San Francisco San Joaquin Tributaries Authority 

Jonathan Knapp Valerie C. Kincaid 
21 Office of the City Attorney o·'Laughlin & Paris LLP 

22 
1390 Market Street, Suite 418 2617 K Street, Suite 100 
San Francisco, CA 941 02 Sacramento, CA 95816 
jonathan.knapp@sfqov.orQ vkincaid@olauqhlinoaris.corn 

23 Byron-Bethany lrrigaton District California Department of Water 
Daniel Kelly Resources 

24 Somach Simmons & Dunn Robin McGinnis, Attorney 
500 Capitol Mall, Suite 1000 P.O. Box 942836 

25 Sacramento, CA 95814 Sacramento, CA 94236-0001 

26 
d kellv@somachlavv .com robin.mcqinnis@water.ca.oov 

27 

28 
DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY PROCEEDING IN 
ENF01951 SWRCB'S METHOD OF DETERMINING WATER AVAIL. IS AN UNLAWFUL 
UNDERGROUND REG. 7 
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1 SOMACH SIMMONS & DUNN 
A Professional Corporation 

2 DANIEL KELLY, ESQ. (SBN 215051) 
MICHAEL E. VERGARA, ESQ. (SBN 137689) 

3 LAUREN D. BERNADETT, ESQ. (SBN 295251) 
500 Capitol Mall, Suite 1000 

4 Sacramento, California 95814-2403 
Telephone: (916) 446-7979 

5 Facsimile: (916) 446-8199 

.6 Attorneys for Petitioner/Plaintiff BYRON­
BETHANY IRRIGATION DISTRICT 
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CALIFORNIA STATE WATER RESOURCES CONTROL BOARD 

ENFORCEMENT ACTION ENF01949 
DRAFT CEASE AND DESIST ORDER 
REGARDING UNAUTHORIZED 
DIVERSIONS OR THREATENED 
UNAUTHORIZED DIVERSIONS OF WATER 
FROM OLD RIVER IN SAN JOAQUIN 
COUNTY 

In the Matter of ENFORCEMENT ACTION 
ENF01951 -ADMINISTRATIVE CIVIL 
LIABILITY COMPLAINT REGARDING 
UNAUTHORIZED DIVERSION OF WATER 
FROM THE INTAKE CHANNEL TO THE 
BANKS PUMPING PLANT (FORMERLY 
ITALIAN SLOUGH) IN CONTRA COSTA 
COUNTY 

SWRCB Enforcement 
Action ENF01951 and ENF01949 

MOTION TO DISMISS 
ADMINISTRATIVE CIVIL 
LIABILITY COMPLAINT 
IN ENF01951 FOR VIOLATION OF 
DUE PROCESS 

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR VIOLATION 
OF DUE PROCESS 1 
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I. INTRODUCTION 

The administrative civil liability complaint (ACL Complaint) 1 forming the basis of th 

State Water Resources Control Board's (SWRCB) enforcement proceeding against 

Byron-Bethany Irrigation District (BBID) in Enforcement Action ENF01951 (Enforcement 

Action) is premised upon the SWRCB's prior determination that water was unavailable for 

BBID to divert under its pre-1914 appropriative water right in June 2015. The SWRCB 

alleges that BBID knew of this predetermined "fact" when BBID diverted water between 

. June 13 and 25, 2015; a finding of "fact" that was made without any hearing and, 

therefore, deprived BBID of its right to contest the finding. Such a result constitutes a 

taking of BBID's property right with due process of law. 

As viewed by the SWRCB, the SWRCB first deprived BBID of its property right, 

and thereafter through these proceedings, undertook an investigation into the facts and 

circumstances to evaluate whether its determination was appropriate. Due process, 

however, requires that the factual investigation and hearing be performed before an 

agency may deprive a party of its property rights. No hearing at this juncture can cure 

this constitutional infirmity. Moreover, BBID never received a hearing on the merits of the 

SWRCB's determination prior to an Enforcement Action initiated for the purposes of 

punishing BBID. Therefore, BBID respectfully requests that the Hearing Officer dismiss 

this enforcement proceeding. 

II. MATERIAL FACTS 

BBID holds a pre-1914 appropriative water right to divert and beneficially use wate 

from watercourses in the California Delta. BBID's water right priority date is at least 

May 18, 1914. (See Declaration of Lauren Bernadett in Support of Motion to Dismiss 

Administrative Civil Liability Complaint In ENF01951 for Violation of Due Process 

(Bernadett Decl.), BBID Exh. 202.) On June 12, 2015, Thomas Howard, the SWRCB's 

1 For purposes of this motion, "ACL Complaint" refers to the complaint specific to BBID, and "ACL 
complaint" refers to ACL complaints in general for the purpose of discussing applicable law. 

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR VIOLATION 
OF DUE PROCESS 1 
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Executive Director, sent a curtailment notice to 881D, which purports to curtail the pre-

1914 appropriative water rights of 881D and others with 1903 and later priority dates2 

within the entire Sacramento and San Joaquin River watersheds, including the California 

Delta (Curtailment Notice). (See 8ernadett Decl., BBID Exh. 219.) The Curtailment 

Notice directed BBID to "immediately stop diverting" under its pre-1914 water rights, and 

provided that any further diversions would subject BBID to .. administrative penalties, 

cease and desist orders, or prosecution in court ... (/d. at p. 2.) 

In response, B81D filed suit against the SWRC8 on June 26, 2015, challenging the 

Curtailment Notice, and asserting that the SWRCB exceeded its jurisdiction, violated due 

process, and conducted a flawed water availability analysis. Multiple other water right 

holders similarly situated to BBID, including The West Side Irrigation District (WSID), also 

sued the SWRCB to challenge of the Curtailment Notice. On July 10, 2015, in the WSID 

proceedings, Judge Shelleyanne Chang of the Sacramento County Superior Court 

granted WSID's application for a Temporary Restraining Order (TRO), prohibiting the 

SWRCB from acting on the basis of the Curtailment Notice, and finding that the 

Curtailment Notice violated WSID's constitutional due process rights (Order). (8ernadett 

Decl., Exh. A.) 

On July 15, 2015, in response to the Order, the SWRCB partially rescinded and 

purportedly clarified the Curtailment Notice (Rescission and Clarification). (Bernadett 

Decl., BBID Exh. 279.) The stated purpose of the Rescission and Clarification was to 

rescind the "curtailment" portions of the Curtailment Notice, and to reiterate the SWRCB's 

determination that there was no water available for post-1902 water right holders to divert 

and that further diversions would subject the water right holder to administrative penalties. 

(/d. at pp. 1-2.) 

On July 20, 2015, the SWRCB issued the ACL Complaint, alleging that BBID 

2 Appropriative water rights have a "priority date." A priority date places the water right holder in a 
hierarchical order. When there is a shortage of supply, water right holders with "junior" priority dates are 
the first to recognize the shortage. 

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR VIOLATION 
OF DUE PROCESS 2 
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unlawfully diverted water from June 13, 2015 to June 25, 2015. (8ernadett Oecl., 8810 

Exh. 277 at 1J'il26, 33.) The underlying basis for the ACL Complaint is the SWRCB's 

June 12, 2015 determination that there was insufficient water available for diversion by 

water right holders with a post-1902 priority date. (/d. at 1131.) The period of alleged 

violation begins on June 13, 2015, the day after the Curtailment Notice was issued? (/d. 

at 111117, 26, 33.) The Rescission and Clarification does not remedy the due process 

violation described by Judge Chang but, rather, continues to violate 8810's due process 

rights. Moreover, the SWRC8, through ENF01951, seeks to punish 8810 based on the 

Curtailment Notice, prior to the SWRC8 attempting to cure the constitutional defect in 

the Curtailment Notice. 

Ill. ARGUMENT 

A. The Initial June 12, 2015 Curtailment Notice Violates Due Process Because It 
Was Issued Without Any Type of Due Process Hearing 

BBID's pre-1914 appropriative water rights are real property enjoying 

Constitutional protections. (Fullerton v. State Water Resources Control Bd. (1979) 

90 Cai.App.3d 590, 598 (Fullerton).) Indeed, and since statehood, water rights in 

California have been considered real property. 4 (Fudickar v. Eastside River Irrigation 

Dist. (1895) 109 Cal. 29, 36-37; Schimmel v. Martin (1923) 190 Cal. 429, 432; Kidd v. 

Laird (1860) 15 Cal. 161, 179-180.) California courts today continue to rely upon this 

fundamental principle when resolving issues regarding water rights. (See, e.g., Nicoll v. 

Rudnick (2008) 160 Cai.App.4th 550, 557-558, citing Fullerton at p. 598 ["The concept of 

an appropriative water right is a real property interest incidental and appurtenant to 

land"].) 

As vested property rights, water rights "cannot be infringed by others or taken by 

3 The SWRCB, at the July 8, 2015 hearing in The West Side Irrigation Dist. v. State Water Resources 
Control Bd., represented that the Curtailment Notice had no relation to the imposition of penalties. 
(Bernadett Decl., BBID Exh. 276.) This representation is entirely inconsistent with paragraphs 17 and 18 
of the ACL Complaint. (Berndette Decl., BBID Exh. 277.) 
4 That water rights are considered usufructuary does not make them any less of a real property interest. 
(See Stupak-Thrall v. United States (6th Cir. 1996) 89 F.3d 1269, 1296.) 

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR VIOLATION 
OF DUE PROCESS 3 
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governmental action without due process .... " (United States v. State Water Resources 

Control Bd. (1986) 182 Cai.App.3d 82, 1 01.) Water rights held and managed by an 

irrigation district for the benefit of its landowners are not distinguished from private rights 

to water, and receive the same constitutional due process protections. (Ivanhoe 

Irrigation Dist. v. All Parties and Persons (1957) 47 Cal.2d 597, 625, revd. on other 

grounds sub nom. Ivanhoe Irrigation Dist. v. McCracken (1958) 78 S.Ct. 1174.) As a 

constitutional matter, due process requires an opportunity to be heard, and an 

opportunity to confront and cross-examine adverse evidence. (Goldberg v. Kelly ( 1970) 

397 U.S. 254, 268-269.) 

The Curtailment Notice was a command by the SWRCB to BBID to cease 

exercising its property right- its right to divert water under its pre-1914 appropriative 

right. However, the SWRCB issued the Curtailment Notice without any due process 

hearing, and BBID had no opportunity to challenge any evidence relied upon by the 

SWRCB in issuing the Curtailment Notice. Likewise, BBID did not have an opportunity 

to present evidence that the Curtailment Notice should not have issued. 

In the WSID matter, Judge Chang determined that the Curtailment Notice violated 

due process, issuing a TRO prohibiting the SWRCB from taking any action against 

WSID, et al. on the basis of the Curtailment Notice. (See Bernadett Decl., 881D 

Exh. 379.) The basis for the Order and TRO was a violation of due process as 

articulated by the United States District Court for the Eastern District of California in 

Duarte Nursery, Inc. v. United States Army Corps of Eng'rs (E. D. Ca. 2014) 17 

F.Supp.3d. 1013 (Duarte). Judge Chang held that the Curtailment Notice violated due 

process because it is "coercive such that a recipient is likely to believe they are no longer 

entitled to divert ... because the Board has already declared in the Curtailment [Notice] 

that it has made a determination that they are no longer entitled to divert under their 

appropriative water rights, without any sort of pre-deprivation hearing." (See Bernadett 

Decl., BBID Exh. 379 at ,-r 15.) 

Judge Chang's ruling is equally applicable to the Curtailment Notice issued to 

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR VIOLATION 
OF DUE PROCESS 4 
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BBID because the Curtailment Notice that formed the subject of her Order is identical to 

the Curtailment Notice issued to BBID. Thus, because the Curtailment Notice violates 

WSID's due process rights, it necessarily violates BBID's due process rights. 

B. The Subsequent July 15, 2015 Rescission And Clarification Likewise Violates Due 
Process Because It Was Issued Without Any Type of Due Process Hearing 

Responding to the Order, on July 15, 2015, the SWRC8 issued its Rescission and 

Clarification. (See 8ernadett Decl., 881D Exh. 279.) Through the Rescission and 

Clarification, the SWRC8 attempted to cure the due process violations contained in the 

Curtailment Notice. While the Rescission and Clarification claims to "rescind the 

'curtailment' portions of the unavailability notices," it reiterates the SWRC8's finding that 

there was and is no water available for 881D to divert under its pre-1914 water right, and 

maintains that 881D's diversion of water after receiving the Curtailment Notice was and 

continues to be unlawful. (/d. at p. 1.) 

The SWRC8's pre-determination ofwater.availability is confirmed in sworn 

declarations filed in Superior Court. Specifically, in Banta-Carbona Irrigation Dist. v. 

State Water Resources Control Bd., San Joaquin County Superior Court Case 

No. 39-2015-00326421-CU-WM-WTK (Banta-Carbona), the SWRC8 filed a declaration 

in opposition to Banta-Carbona Irrigation District's request for a TRO. (See 8ernadett 

Decl., BBID Exh. 299.) John O'Hagan, Assistant Deputy Director of the SWRC8's 

Division of Water Rights, oversees the Division's Enforcement Section, and led the 

SWRC8's water availability analysis and curtailment effort for at least the past two years. 

In his declaration, Mr. O'Hagan declares that the Curtailment Notice reflects the 

SWRCB's determination that water was unavailable for diversion, and that the 

Curtailment Notice represents the SWRC8's "findings of the unavailability of water" 

under a water right holder's priority of right, and is subject to enforcement. (/d. at 1{6.) 

Mr. O'Hagan further declares that the "[d]iversion of water when it is unavailable under a 

diverter's priority of right constitutes an unauthorized diversion and a trespass against 

the state." (/d. at~ 8.) 
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While the Rescission and Clarification purports to rescind the "commands" 

contained in the Curtailment Notice, it maintains and reiterates the SWRC8 findings and 

determination that water was unavailable for diversion by 8810, and that continued 

diversions by BBID subjected it to penalties. Thus, the Rescission and Clarification 

perpetuates the same due process violations Judge Chang found in the Curtailment 

Notice. Therefore, the Rescission and Clarification, in finding that water was unavailable 

for 8810 to divert deprived 8810 of use of its water right without providing BBID an 

opportunity to challenge or present evidence to rebut the deprivation. 

Additionally, the Rescission and Clarification is ambiguous and does not directly 

rescind the unconstitutional Curtailment Notice. Rather, it states the earlier Curtailment 

Notice is partially rescinded, "[t]he purpose of this notice is to rescind the 'curtailment' 

portions of the unavailability notices," and "[t]o the extent that any of the notices 

described above contained language that may be construed as an order ,., that 

language is hereby rescinded." (8ernadett Decl., BBID Exh. 279, at p. 1.) This 

language is ambiguous because a reader cannot reliably .determine what, if any, part of 

the Curtailment Notice was rescinded, thus continuing the due process violation. 

C. The Enforcement Action Perpetuates the Due Process Violations That Started 
With the Curtailment Notice and Continued With the Rescission and Clarification 

The Enforcement Action is expressly based upon the Curtailment Notice and the 

subsequent Rescission and Clarification, which fails to cure the due process violation. 

Thus, the Enforcement Action improperly perpetuates the due process violations. 

Indeed, notwithstanding the Rescission and Clarification, the ACL Complaint states: 

On June 12, 2015, the [SWRC8] issued [the Curtailment Notice], which 
notifies all holders of pre-1914 appropriative water rights with a priority date 
of 1903 and later within the Sacramento and San Joaquin River 
watersheds of the lack of availability of water to serve their rights .... 
(Bernadett Decl., BBID Exh. 277 at 1J17.) 

The ACL Complaint further states the SWRCB's predetermination that there was 

no water for BBID to divert under its water right, as follows: 

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR VIOLATION 
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The [Curtailment Notice] reflects the [SWRC8's] determination that the 
existing water available in the Sacramento-San Joaquin River watersheds 
and the Delta is insufficient to meet the demands of diverters with claims of 
pre-1914 appropriative rights with a priority date of 1903 and later. 
Continued diversion when there is no water available under the priority of 
the right constitutes unauthorized water diversion and use. Unauthorized 
diversion is subject to enforcement. (8ernadett Decl., 8810 Exh. 277 at 
1J18.) 

Mr. O'Hagan signed the ACL Complaint. As explained herein, Mr. O'Hagan's 

declaration in Banta-Carbona, filed on june 23, 2015 and the ACL Compiaint, filed 

July 20, 2015, make clear that the SWRC8 made a prior determination that BBID could 

not lawfully divert water under its pre-1.914 water right after June 13, 2015. The 

SWRCB's pre-determination of water unavailability in the ·curtailment Notice is the basis 

for the SWRCB's proposed imposition of a multi-million dollar penalty. (See Bernadett 

Decl., 8810 Exh. 277 at 1J31.) The ACL Complaint states that, because BBID received 

the Curtailment Notice, "BBID was aware that the State Water Board had determined 

there was insufficient water supply available for BBID's claimed water right." (/d. at 

1J36.) By the phrase "the State Water Board had determined," the SWRCB is referring 

to its determination in the Curtailment Notice that water was unavailable to meet certain 

pre-1914 claims of right. (/d. at 1l1l18, 36.) Yet, BBID was never afforded an opportunity 

to challenge or present evidence that there was sufficient water available for it to divert. 

The SWRCB now argues that BBID will get its "due process" hearing in the 

Enforcement Action. (See Bernadett Decl., Exh. 8 at p. 8:4-12.) Granting a post­

deprivation hearing does not, however, cure the constitutional infirmity. Constitutional 

and procedural shortcomings are not curable by offering a hearing. (Cohan v. City of 

Thousand Oaks (1994) 30 Cai.App.4th 547, 559 [ .. a hearing does not cure arbitrary and 

high-handed procedural due process violations .. ].) By arguing that BBID will get its due 

process hearing on the deprivation of its property rights through this administrative 

proceeding, the SWRCB turns due process on its head. The SWRCB argues that it is 

not commanding BBID to cease diversions, but if 8810 continues to divert, the SWRCB 

will fine BBID $5.2 million based upon the SWRCB's prior finding and determination that 
MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR VIOLATION 
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there was no water available for 8810 to divert. (8ernadett Decl., 8810 Exh. 279 at 

p. 2.) 

The SWRC8 further argues that the only way 881 D may challenge the SWRC8's 

finding of water unavailability is to risk an administrative enforcement proceeding. 

Threatening enforcement as the only way to obtain a judicial determination of one's 

property right is itself a violation of due process. As Judge Karlton explained in Duarte: 

Forcing plaintiffs to wait idly about while [defendant] decides whether to 
bring an enforcement action has the effect of continuing to deprive 
plaintiffs use of their property, without end. (Duarte, supra, 17 F .Supp.3d 
at p. 1 023.) · 

The SWRC8's position is at direct odds with Duarte. The SWRC8's purported 

"rescission" of the command to cease diverting while at the same time retaining the pre­

determination that 8810 cannot legally divert, and arguing that 8810 can get a fair 

hearing when and if the SWRCB brings an enforcement action "has the effect of 

continuing to deprive [BBID's] use of [its] property." (Duarte, supra, 17 F .Supp.3d at 

p. 1 023.) The appropriate procedure is for the SWRC8 to perform an investigation 

pursuant to its prehearing investigatory authority to obtain the necessary information, 

and to then have a hearing consistent with due process to determine whether or not 

B81D's water rights are subject to curtailment. Instead, the SWRCB predetermined that 

B81D's water rights were subject to curtailment in the absence of any hearing. The 

SWRCB now attempts to conduct a "post-deprivation hearing" after improperly issuing 

the ACL Complaint. However, ENF01951 is not a post-deprivation he.aring, it is an 

enforcement action. 

Moreover, the period of alleged unlawful diversions as set forth in the ACL 

Complaint is from June 13 through June 25, 2015. The SWRCB did not issue the 

Rescission and Clarification until July 15, 2015. Accordingly, even if the Rescission and 

Clarification "cured" the due process violation, the SWRCB seeks to assess penalties of 

up to $5.2 million for alleged violations during the time the SWRC8 was committing an 

ongoing violation of 8BID's due process rights. Penalties cannot accrue during the 
MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR VIOLATION 
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period of a due process violation; otherwise, due process protections would be 

meaningless. 

Because the ACL Complaint was issued in the absence of any due process 

hearing and without providing BBID the ability to test or present any evidence regarding 

the underlying alleged violation, this Enforcement Action continues to perpetuate the 

SWRCB's violation of BBID's due process rights. 

D. The Enforcement Action Is Infected By the "Fruits of the Poisonous Tree" 

The SWRCB issued the ACL Complaint based on information contained in the 

Curtailment Notice, subsequently found unconstitutional by Judge Chang as set forth in 

the Order. Because the Curtailment Notice violates BBI D's due process rights, the 

SWRCB is prohibited from using the Curtailment Notice as the basis for this 

Enforcement Action. Any evidence obtained by such unconstitutional means, according 

to the TRO, cannot legally be used in a subsequent administrative enforcement 

proceeding. Specifically, the TRO states in relevant part: 

A temporary restraining order shall issue staying or prohibiting 
Respondents/Defendants State Water Resources Control Board and 
Thomas Howard from taking any action against the West Side Irrigation 
District and landowners of the other petitioner Districts on the basis of the 
2015 Curtailment Letters sent by the Water Board's Executive Director, 
Thomas Howard ... (Bernadett Decl., BBID Exh. 379 at p. 7:17-21, 
emphasis added.) 

In explaining the TRO's restraint against the SWRCB using the unconstitutional 

Curtailment Notice, Judge Chang analogized to the situation prohibiting use of the fruits 

of the poisonous tree in criminal proceedings. (Bernadett Decl., Exh. Cat p. 33:4-8.) 

Evidence obtained by improper government conduct is inadmissible. (People v. One 

1960 Cadillac Coupe (1964) 62 Cal.2d 92, 96-97 ["exclusionary rules should apply to 

improper states conduct whether the proceeding contemplates the deprivation of one's 

liberty or property"]; Elder v. Bd. of Medical Examiners (1966) 241 Cai.App.2d 246, 

260-261 [the exclusionary rule applies to proceedings that contemplates the deprivation 

of a property right].) As stated by the Supreme Court in People v. Cahan (1955) 

44 Cal.2d 434, 445, "any process of law that sanctions the imposition ot" penalties upon 
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an individual through the use of the fruits of official lawlessness tends to the destruction 

of the whole system of restraints on the exercise of the public force that are inherent in 

the 'concept of ordered liberty."' 

The information contained in the unconstitutional Curtailment Notice forms the 

basis of the ACL Complaint. Thus, the SWRCB must be precluded from imposing 

penalties using the Curtailment Notice or the Rescission and Clarification. 

IV. CONCLUSION 

The ACL Complaint and this Enforcement Action continue to rely on findings of 

fact made outside of any due process hearing, depriving BBID of its property right. This 

due process violation cannot be cured by offering BBID participation in a post­

deprivation hearing. Therefore, BBID requests that the Hearing Officer dismiss this 

Enforcement Action for violation of due process. . ~ 
soMACH SIM . o ~s & DU N 
A Profession ' C rpo · n 

Dated: January 25, 2016 By:___,----::;~-____,,.--_______ _ 
v · aniel Ke 

Attorneys for Petitioner/Plaintiff 
Byron-Bethany Irrigation District 
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PROOF OF SERVICE 

I am employed in the County of Sacramento; my business address is 500 Capitol 
Mall, Suite 1000, Sacramento, California; I am over the age of 18 years and not a party 
to the foregoing action. 

On January 25, 2016, I served the following document(s): 

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT 
IN ENF01951 FOR VIOLATION OF DUE PROCESS 

_!_(via electronic mail) by causing to be delivered a true copy thereof to the person(s) 
and at the email addresses set forth below: 

SEE ATTACHED SERVICE LIST 

I declare under penalty of perjury that the foregoing is true and correct. Executed 
on January 25, 2016 at Sacramento, California. 
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5 Prosecution Team Daniel Kelly 
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6 SWRCB Office of Enforcement 500 Capitol Mall, Suite 1000 
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Patterson Irrigation District City and County of San Francisco 

10 Banta-Carbona Irrigation District Jonathan Knapp 
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South Delta Water Agency 
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I. INTRODUCTION 

The administrative civil liability complaint1 forming the basis of the State Water 

Resources .control Board's (SWRCB) enforcement proceeding against Byron-Bethany 

Irrigation District (BBID) in Enforcement Action ENF01951 (ACL Complaint) is void 

because it was issued by John O'Hagan, a state official without legal authority to issue it. 

At no relevant time, did John O'Hagan, the Assistant Deputy Director of the Division of 

Water Rights at the SWRCB, have express statutory authority, or properly delegated 

authority, to issue the ACL Complaint. 

The authority to issue an ACL complaint under Water Code section 1055 (for an 

alleged violation of Water Code section 1 052) is vested solely with the Executive 

Director of the SWRCB. (Wat. Code, § 1055, subd. (a) ["The executive director of the 

Board may issue a complaint to any person or entity on which administrative civil liability 

may be imposed pursuant to Section 1052 .... ;"emphasis added].) Indeed, under Water 

Code section 1055, the Legislature expressly segregates the authority of the "executive 

director" to issue an ACL complaint from the authority of the "board" to issue an order 

imposing liability for trespass violations. (/d. at subds. (a), (c).) There is no statute 

authorizing the Assistant Deputy Director of the Division of Water Rights to issue an ACL 

complaint. Thus, because Mr. O'Hagan lacked legal authority to issue the ACL 

Complaint, BBID requests the Hearing Officer strike the ACL Complaint in ENF01951, 

and dismiss this enforcement proceeding. 

II. MATERIAL FACTS 

BBID diverts water from the California Delta under a pre-1914 appropriative water 

right. (Declaration of Lauren Bernadett in Support of Motion to Strike Administrative Civil 

Liability Complaint in ENF01951 for Lack of Delegation Authority (Bernadett Decl.), 

BBID Exh. 202.) On July 20, 2015, Mr. O'Hagan signed and issued the ACL Complaint, 

alleging BBID's water diversions between June 13, 2015 and June 25, 2015 were 

1 For purposes of this motion, "ACL Complaint" refers to the complaint specific to 881D, and "ACL 
complaint" refers to ACL complaints in general for the purpose of discussing applicable law. 
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unlawful because there was insufficient water available to satisfy the priority of its water 

right during this period. (Bernadett Decl., BBID Exh. 277.) The alleged unlawful 

diversions occurred within the legal boundary of the "Delta" as defined in Water Code 

section 12220. Mr. O'Hagan signed both the ACL Complaint, and the letter transmitting 

the ACL Complaint to BBID. (Ibid.) 

Paragraph 3 of the ACL Complaint describes the putative delegated authority 

under which Mr. O'Hagan believed he was authorized to issue the ACL Complaint, as 

follows: 

Water Code section 1055, subdivision (a), provides that the Executive 
Director of the State Water Board may issue a complaint to any person or 
entity on whom Administrative Civil Liability (ACL) may be imposed. On 
June 5, 2012, the Executive Director delegated this authority to the Deputy 
Director for Water Rights. State Water Board Resolution 2012-0029 
authorizes the Deputy Director for Water Rights to issue an order imposing 
an ACL when a complaint has been issued and no hearing has been 
requested within 20 days of receipt of the complaint. The Deputy Director 
for Water Rights has redelegated this authority to the Assistant Deputy 
Director for Water Rights pursuant to State Water Board Resolution 2012-
0029. (Bernadett Decl., BBID Exh. 277 at 113 (emphasis added).) 

During his recent deposition in this administrative proceeding, Mr. O'Hagan was 

asked about his authority to issue the ACL Complaint, and he responded as follows: 

I am redelegated from the Deputy Director. And under water code for the 
Administrative Civil Liabilities and Cease and Desist Orders, that is 
authorized by water code to the Executive Director. He has delegated that 
down to the Deputy Director for Water Rights, and then she has 
redelegated that to me. (Bernadett Decl., Exh. A.) 

When asked for specifics, Mr. O'Hagan stated that he would "supply [BBID] with a 

copy of the delegation document and of the redelegation document." (/d. at p. 252:2-4.) 

Following the deposition, Andrew Tauriainen (a member of the Prosecution Team) 

provided the July 6, 2012 Redelegation Memorandum from Barbara Evoy 

(Memorandum}, and the June 5, 2012 SWRCB Resolution No. 20"i 2-0029 (Resolution 

No. 2012-0029). (Bernadett Decl., Exh. B; Bernadett Decl., BBID Exh. 298; and 

Bernadett Decl., BBID Exh. 300.) However, neither the Memorandum nor Resolution 

No. 2012-0029 provide Mr. O'Hagan with authority to issue an ACL complaint to a Delta 

diverter under Water Code section 1055. 

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR 
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Ill. ARGUMENT 

A. The Authority to Issue the ACL Complaint Cannot Be Delegated to Mr. O'Hagan 
Because Powers Personally Vested in Public Agencies/Officers Cannot Be 
Delegated Absent Statutory Authority 

"As a general rule, powers conferred upon public agencies and officers which 

involve the exercise of judgment or discretion are in the nature of public trusts and 

cannot be surrendered or delegated to subordinates in the absence of statutory 

authorization. [Citations.]" (California School Employees Assn. v. Personnel Com. of 

the Pajaro Valley Unified School Dist. of Santa Cruz County (1970) 3 Cal.3d 139, 144 

(California School Employees Assn.); see also Bagley v. City of Manhattan Beach 

(1976) 18 Cal. 3d 22, 24-25.) In contrast to discretionary action, "public agencies may 

delegate the performance of ministerial tasks, including the investigation and 

determination of facts preliminary to agency action. [Citations.]" (California School 

Employees Assn. at p. 144.) When the Legislature provides an official with powers and 

duties personal to the individual, however, the powers and duties cannot be delegated. 

(See Central Delta Water Agency v. State Water Resources Control Bd. (2004) 

124 Cai.App.4th 245, 261.) 

Under Water Code section 1055, the power and authority to issue an ACL 

complai~t for alleged violations of Water Code section 1052 is personally vested in the 

Executive Director. (Wat. Code, § 1055, subd. (a).) Thus, the Executive Director cannot 

delegate his authority under Water Code section 1055. (California School Employees 

Assn., supra, 3 Cal.3d at p. 144.) Similarly, the Legislature vested personal powers and 

duties in the Delta Watermaster over matters affecting the Delta. (Wat. Code, § 85230, 

subd. (b) ["The Delta Watermaster's delegated authority shall include authority to ... 

issue a[n] ... administrative civil liability compliant."].) Thus, to the extent that such 

authority applies to this enforcement proceeding, the Delta Watermaster has not 

delegated this authority. Accordingly, there is no legal support for Mr. O'Hagan's 

putative authority to issue the ACL Complaint. 

The SWRCB is a five-member board, with each board member appointed by the 

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR 
LACK OF DELEGATION AUTHORITY 3 
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Governor for a four-year term. (Wat. Code,§§ 175, 177.) The Executive Director, Tom 

Howard, oversees all programs and program staff within the SWRCB. (Bernadett Decl., 

BBID Exh. 297.) Mr. Howard is supported by two Chief Deputy Directors who oversee 

multiple programs. (Ibid.) Relevant to this motion, Caren Trgovcich is the Chief Deputy 

Director who oversees the Division of Water Rights program (headed by Deputy Director 

Barbara Evoy), which includes the Permitting and Enforcement Branch (headed by 

Assistant Deputy Director Mr. O'Hagan). (Ibid.) One of the two sections under the 

Permitting and Enforcement Branch is the Enforcement Section, managed by Kathy 

Mrowka. (Ibid.) 

A separate and direct line of organization runs from the Board to the Executive 

Director, Mr. Howard, and, in turn, to the Office of Delta Watermaster (Michael George), 

who is an SWRCB-appointed special master for the Delta. (Wat. Code,§ 85230, subd. 

(a); Bernadett Decl., BBID Exh. 297.) Thus, the Office of the Delta Watermaster is 

independent and separate from the prog~ams that are overseen by the Chief Deputy 

Directors, and the Delta Watermaster reports directly to the Executive Director, like the 

Chief Deputy Directors. 

In 2009, the Legislature directed the SWRCB to delegate certain powers and 

duties to the Delta Watermaster. The Sacramento-San Joaquin Delta Reform Act of 

2009, now codified in the Water Code, states that the SWRCB "shall adopt internal 

procedures delegating authority to the Delta Watermaster." (Wat. Code, § 85230, subd. 

(b).) The Delta Watermaster's authority is limited to diversions within the Delta. (Ibid.) 

Water Code section 1055 provides that: (1) the Executive Director may issue ACL 

complaints; and (2) if the party served timely requests a hearing before the Board, after 

the hearing the Board may adopt an order imposing liability. (Wat. Code, § 1055, 

subds. (a), (c).) Under Resolution No. 2012-0029, the Board purports to delegate its 

authority to issue an ACL order to the Deputy Director of Water Rights (Ms. Evoy), only 

when an ACL complaint has issued but no hearing has been requested. (Bernadett 

Decl., BBID Exh. 298 at 1f 4.9.2.) In her Memorandum, the Deputy Director (Ms. Evoy) 

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR 
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purports to "redelegate" this specific authority to the Assistant Deputy Director 

(Mr. O'Hagan). (Bernadett Decl., BBID Exh. 300 at 1J 4.9.2.) However, the authority to 

issue an ACL complaint is not addressed in either Resol,ution No. 2012-0029 or the 

Memorandum.· 

Moreover, for certain types of ACL complaints arising out of diversions in the 

Delta, the Legislature expressly states that "[t]he Delta Watermaster's delegated 

authority shall include ... authority to issue a notice of a proposed cease and desist 

order or administrative civil liability complaint." (Wat. Code,§ 85230, subd. (b), 

emphasis added.) Consistent with this statutory directive, on October 3, 2012, the Board 

adopted Resolution No. 2012-0048, providing the Delta Watermaster with the authority 

to take the following actions relating to diversions within the Delta: 

Issue proposed administrative liability complaints, and, when a hearing has 
not been requested, issue an order imposing administrative liability in 
accordance with Water Code section 1055 et seq. (Bernadett Decl., BBID 
Exh. 304 at 1J 1.6.) 

Resolution No. 2012-0048 also provides that the tasks delegated to the Deputy 

Director of Water Rights (Ms. Evoy) under Resolution No. 2012-0029 would be 

inapplicable to diversions in the Delta "except to the extent the Delta Watermaster 

expressly authorizes the Deputy Director for Water Rights or appropriate staff within the 

Division of Water Rights to proceed." (Bernadett Decl., BBID Exh. 304 at 1f3.) 

BBID is unaware of, and the Prosecution Team has not provided, any document 

reflecting an express authorization by the Delta Watermaster to the Deputy Director of 

Water Rights or any other person regarding the issuance of ACL complaints relating to 

diversions in the Delta.2 Therefore, Mr. O'Hagan is not legally authorized to issue the 

ACL Complaint, and it is void. 

2 Any redelegation to subordinate staff would be unlawful. As such, the Delta Watermaster cannot 
redelegate this authority to the Deputy Director. (Central Delta Water Agency v. State Water Resources 
Control Bd. (2004) 124 Cai.App4th at 261.) 

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR 
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B. Even If Authority to Issue the ACL Complaint Can Be Delegated to Mr. O'Hagan, 
Neither Resolution No. 2012-0029 Nor the Redelegation Memorandum Provide 
Mr. O'Hagan with Authority to Issue the ACL Complaint 

Even assuming that the Executive Director can delegate his authority to issue an 

ACL complaint under Water Code section 1055, there are three reasons why Resolution 

No. 2012-0029, and the Memorandum do not provide Mr. O'Hagan with delegated 

authority to issue the ACL Complaint against BBID: 

(1) Resolution No. 2012-0029 purports to delegate to the Deputy Director of 

the Division of Water Rights only the ability to issue an ACL order, not an 

ACL complaint (i.e., the Deputy Director has the power to "[i]ssue an order 

imposing administrative civil liability when a complaint has been issued and 

no hearing has been requested .... " (Bernadett Decl., BBID Exh. 298 at 

1J4.9.2, emphasis added.) An ACL complaint describes the actions that 

constitute an alleged violation, and provides the alleged violator with an 

opportunity to request a hearing. (Wat. Code, § 1055, subds. (a), (b).) In 

contrast, an ACL order is adopted to impose administrative civil liability on 

the alleged violator, and may only be issued by the Deputy Director for 

Water Rights when a hearing is waived or, if a hearing is requested, by the 

Board after the hearing on the merits has concluded. (/d. at subd. (c).) 

Therefore, an ACL order is a distinct and separate document from an 

ACL complaint. 

(2) Contrary to Mr. O'Hagan's representation at his deposition, Resolution 

No. 2012-0029 does not address delegation of the Executive Director's 

authority to issue an ACL complaint. Under Resolution No. 2012-0029, the 

Board delegates to the Deputy Director its authority to issue an ACL order. 

The Deputy Director cannot "redelegate" any greater authority than the 

authority she had when she issued the Memorandum. Therefore, the 

Deputy Director could not delegate authority to issue an ACL complaint 

because no such authority was delegated to her under Resolution 

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR 
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No. 2012-0029. 

(3) Even if Resolution No. 2012-0029 could be read consistent with the 

Prosecution Team's interpretation (which it can't), Resolution No. 2012-

0048 expressly nullifies the authorities delegated in Resolution No. 2012-

0029 with respect to activities and diversions in the Delta. (Bernadett 

Decl., BBID Exh. 304 at 1J3 [tasks delegated under Resolution No. 2012-

0029 are inapplicable "to diversions in the Delta"].) It is undisputed that the 

diversions forming the basis of this enforcement proceeding were 

diversions in the Delta. Therefore, Resolution No. 2012-0029 is 

inapplicable to this proceeding. 

For the reasons stated above, the authority to issue an ACL complaint remains 

with the Executive Director under Water Code section 1055, subdivision (a), because 

that authority was not delegated under Resolution No. 2012-0029, relied on by the 

SWRCB, and could not be "redelegated" to Mr. O'Hagan. Additionally, because the 

alleged wrongful diversions occurred within Delta, Resolution No. 2012-0029 does not 

apply. 

IV. CONCLUSION 

At no relevant time did Mr. O'Hagan have legal authority to issue an ACL 

complaint under Water Code section 1055 for alleged unlawful diversions under Water 

Code section 1052, or relating to diversions of water in the Delta. Because Mr. O'Hagan 

did not have legal authority to issue the ACL Complaint, the ACL Complaint is void. 

Therefore, BBID respectfully requests that the Hearing Officer strike the ACL Complaint, 

and dismiss this proceeding. 

Dated: January 25, 2016 By:_---;~-:....__~--------­
a9Jl·iel Kelly 

Attorneys for Petitioner/Plaintiff 
Byron-Bethany Irrigation District 

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR 
LACK OF DELEGATION AUTHORITY 7 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 z 
z = ;;;:J .s 12 
~-= ~ ~ 

13 00 . ~ z .. 
o8 
~- 14 
~ ~ 
~ -~ 15 
=~ u 0 < .. 16 ~~ 
o< 
00 17 

18 

19 

20 

21· 

22 

23 

24 

25 

26 

27 

28 

PROOF OF SERVICE 

I am employed in the County of Sacramento; my business address is 500 Capitol 
Mall, Suite 1000, Sacramento, California; I am over the age of 18 years and not a party 
to the foregoing action. 

On January 25, 2016, I served the following document(s): 

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN 
ENF01951 FOR LACK OF DELEGATION AUTHORITY 

_lL(via electronic mail) by causing to be delivered a true copy thereof to the person(s) 
and at the email addresses set forth below: 

SEE ATTACHED SERVICE LIST 

I declare under penalty of perjury that the foregoing is true and correct. Executed 
on January 25, 2016 at Sacramento, California. 
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Division of Water Rights Byron-Bethany Irrigation District 
Prosecution Team Daniel Kelly 
Andrew Tauriainen, Attorney Ill Somach Simmons & Dunn 
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Central Delta Water Agency California Department of Water 
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I. INTRODUCTION 

The Byron-Bethany Irrigation District (BBID) holds a pre-1914 appropriative water 

right to divert and beneficially use water from watercourses in the California Delta. The 

State Water Resources Control Board (SWRCB) issued a Curtailment Notice to BBID 

commanding it stop diverting water. BBID filed an action challenging the directive. The 

SWRCB later issued the Administrative Civil Liability complaint (ACL Complaint) against 

BBID in Enforcement Action ENF01951 (ENF01951). The predicate issue in this 

adjudication is whether there was sufficient water available to justify BBID's diversions of 

water in June 2015. 

The right to an unbiased adjudicator in an administrative adjudication is a 

fundamental component of due process. Under California law, a hearing officer is 

subject to disqualification for bias, prejudice, or interest in the proceeding. To avoid a 

violation of due process, the SWRCB must ensure adequate separation of functions 

between the individuals acting in a prosecuting capacity from those acting as an 

adjudicatory capacity. Additionally, the hearing officer must not have prejudged the 

outcome of the adjudication. 

In ENF01951, the SWRCB appointed Tam M. Doduc, a Board member, as the 

Hearing Officer and designated the Hearing Team and Prosecution Team in its Notice of 

Public Hearing. The Prosecution Team's members, however, have been key advisers to 

Board Members, including the Hearing Officer, regarding both water availability and the 

SWRCB's enforcement strategy, and have extensively discussed the· same with SWRCB 

Executive Management, who also advise the Board. These communications negate the 

purpose of the separation of functions requirement, which is to ensure due process. 

Furthermore, these extensive communications between members of the Hearing Team, 

Prosecution Team and Hearing Officer (as a Board Member) create an unacceptable 

probability of actual bias on the part of the Hearing Officer, which is too high to be 

constitutionally tolerable. Therefore, BBID requests disqualification of the appointed 

Hearing Officer, and immediate appointment of a neutral officer. 

MOTION TO DISQUALIFY HEARING OFFICER 1 
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II. PERTINENT PROCEDURAL BACKGROUND 

BBID diverts water from the California Delta pursuant to a pre-1914 appropriative 

water r~ght. (BBID Exh. 202.)1 On June 12, 2015, Thomas Howard, the SWRCB's 

Executive Director, issued a "Curtailment Notice" purporting to curtail the pre-1914 

appropriative water rights of BBID and others with 1903 and later priority dates within the 

entire Sacramento and San Joaquin River watersheds, including the California Delta. 

(B81D Exh. 219.) BBID and others filed suit against the SWRC8, challenging the 

Curtailment Notice, and asserting that the SWRCB exceeded its jurisdiction, violated due 

process, and conducted a flawed water availability analysis. (Exh. C.) 

On July 20, 2015, John O'Hagan, the SWRC8's Assistant Deputy Director· of the 

Division of Water Rights, issued the ACL Complaint in ENF01951, alleging B81D's water 

diversions between June 13, 2015 and June 25, 2015 were unlawful because water was 

unavailable under the priority of B81D's water right during this period. (8BID Exh. 277.) 

The SWRCB issued a "Notice of Public. Hearing and Pre-Hearing Conference" on August 

19, 2015 (Hearing Notice), advising that Board Member Ooduc will serve as the Hearing 

Officer, and designating a "Hearing Team" and a "Prosecution Team." (B810 Exh. 302 

at p. 3.) The Hearing Notice states: "[t]he hearing team members will be: Nicole Kuenzi, 

Staff Counsel; Jane Farwell-Jensen, Environmental Scientist; and Ernest Mona, Water 

Resource Engineer." (Ibid.) The purpose of the Hearing Team is to "assist the hearing 

officer by providing legal and technical advice." (Ibid.) The Prosecution Team members 

are Andrew Tauriainen, an attorney in the Office of Enforcement, and Kathy Mrowka, the 

Manager of the Enforcem~nt Section. (Ibid.) Mr. O'Hagan, who oversees the SWRC8's 

Enforcement Section and is Ms. Mrowka's direct supervisor, stated in sworn testimony 

that he considers himself part of the Prosecution Team, whether or not expressly 

identified in that capacity in the Hearing Notice. (BBIO Exh. 297; 8BIO Exh. 334 at 

pp. 13:23-14:2; Exh. Fat p. 106:19-23.) Mr. O'Hagan also signed the ACL Complaint, 

1 All exhibits referenced herein are attached to the Declaration of Lauren Bernadett in Support of Motion to 
Disqualify Hearing Officer submitted concurrently herewith. 
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which is the Prosecution Team's "Complaint." (BBID Exh. 277.) Additionally, Michael 

George, the Delta Watermaster, identifies himself as part of the Prosecution Team, and 

Thomas Howard signed the Curtailment Notice, which commenced ENF01951. (Exh. A 

at p. 49:11-18; BBID Exh. 219.) 

Under the heading "separation of functions," the Hearing Notice confirms that 

"[t]he prosecution team is separated from the hearing team and is prohibited from having 

ex parte communications with any members of the State Water Board and any members 

of the hearing team regarding substantive issues and controversial procedural issues 

within the scope of this proceeding. This separation of functions also applies to the 

supervisors of each team." (BBID Exh. 302 at p. 3.) 

Ill. ARGUMENT 

A. The Guarantee of Due Process Mandates a Fair Hearing 

"'fhe right to an unbiased adjudicator is a fundamental component of the 

guarantee of due process. (Morongo Band of Mission Indians v. State Water Resources 

Control Bd. (2009) 45 Cal.4th 731, 737 (Morongo) ["the constitutional guarantee of due 

process of law requires a fair tribunal" in administrative ~djudications].) "A fair tribunal is 

one in which the judge or other decision maker is free of bias for or against a party." 

(Ibid.) Thus, "the presiding officer" and any "other person or body to which power to hear 

or decide in the [administrative] proceeding is delegated" are "subject to disqualification 

for bias, prejudice or interest in the proceeding." (Gov. Code, § 11425.40.) 

As one safeguard against biased decision-makers, an agency must separate the 

adjudicative function from the investigative, prosecutorial, and advocacy functions within 

the agency when it conducts an adjudication. (Gov. Code, § 11425.1 0(4).) This · 

mandatory separation of functions is "[o]ne of the basic tenets of the APA [because it] 

promotes both the appearance of fairness and the absence of even a probability of 

outside influence on administrative hearings." (Nightlife Partners, Ltd. v. City of Beverly 

Hills (2003) 108 Cai.App.4th 81, 91 (Nightlife).) Thus, administrative adjudications 

protect due process rights in two ways: (1) persons who are biased or who have 
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prejudged a matter may not act as adjudicators; and (2) an agency must separate the 

prosecuting and adjudicating functions. The test is an objective one. (People v. 

Freeman (2010) 47 Cal.4th 993, 1001.) 

B. The Pertinent Test is Whether the Totality-Of-The-Circumstances Shows the 
Probability of Actual Bias is Too High to be Constitutionally TC?Ierable 

Generally, "[i]n water rights adjudicative proceedings, [the] Board member serves 

as the hearing officer, and the agency's practice is to separate the prosecutorial and 

advisory functions on the staff level, with some employees assigned to an enforcement 

team and others to a hearing~ team." . (Morongo, supra, 45 Cal.4th at p. 735.) To 

guarantee due process in such adjudications, "an employee engaged in prosecuting 

functions for an agency in a case may not, in the same or a factually related case, 

participate or advise in either the decision, or the [review] of that decision." (Nightlife, 

supra, 108 Cai.App.4th at p. 92, original italics.) 

BBID need not show actual bias or prejudice to support its motion for 

disqualification; it need only show that ~his is a situation '"in which experience teaches 

that the probability of actual bias on the part of the judge or decision maker is too high to 

be constitutionally tolerable.' [Citation.]" (Morongo, supra, 45 Cal.4th at p. 737.) The 

due process evaluation is a totality-of-the-circumstances analysis. (Quintero v. City of 

Santa Ana (2003) 114 Cai.App.4th 810, 817 (Quintero), disapproved on other grounds in 

Morongo at p. 740, fn. 2.)2 Accordingly, while the trust and collegiality between a 

hearing officer and prosecution team members is not, in-and-of-itself, sufficient to 

support a hearing officer's disqualification in an adjudication, such a relationship coupled 

with other evidence that the lines between advocate and adviser have become blurred . 

can rise to the level of a due process violation. (Morongo at pp. 741-742 [approving the 

. totality-of-the-circumstances test outlined in Quintero].) Here, the facts delineate a 

2 Quintero remains good law. The Supreme Court only disapproved of language in Quintero "suggesting 
the existence of a per se rule barring agency attorneys from simultaneously exercising advisory and 
prosecutorial functions, even in unrelated proceedings." (Morongo at p. 740, fn. 2, italics added.) 
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pattern of failure to separate the prosecuting and adjudicating functions regarding issues · 

directly related to and critical to fair adjudication in ENF01951. 

C. The SWRCB Has Not Observed the Separation of Functions as Required By 
Statute. Case Law, and the Hearing Notice 

BBID and the SWRCB agree that water availability is the predicate issue in this 

proceeding. (Exh. G at p. 2.) Thus, the repeated and detailed interactions between the 

. Prosecution Team, SWRCB executive management, and Board Members regarding 

water availability and curtailments for at least two years prior to June 2015 makes the 

separation of functions illusory at best. At various Board meetings, Mr. O'Hagan and 

Ms. Mrowka, both members of the Prosecution Team, provided numerous updates and 

presentations to the Board Members regarding water supply availability and 

curtailments. (See, e.g., Board Meetings: BBID Exh. 306 at p. 3; BBI.D Exh. 308 at 

pp. 5, 7; BBID Exh. 310 at pp. 3, 5, 7; BBID Exh. 312 at pp. 4-7, 9; BBID Exh. 316 at 

pp. 3-9, 11-12 [discussing plans to issue curtailments, predictions for curtailing senior 

water right holders, and in what increment curtailments will be issued]; BBID Exh. 318 at 

pp. 3-4, 7-10; BBID Exh. 322 at pp. 9-11; BBID Exh. 324 at pp. 4-5; BBID Exh. 328 at 

pp. 4-9; BBID Exh. 330 at pp. 5-6.) Ms. Mrowka and Mr. O'Hagan further advised and 

updated the Board Members on water availability, curtailment, and enforcement actions 

after issuing the ACL Complaint. (Board Meetings: BBIO Exh. 332 at pp. 3-4; BBIO 

Exh. 334 at pp. 20-21 ["At this time, the demand in the watersheds are going slightly 

down after July is the peak month for water demand in our analysis. But the supply is 

not getting any better."].) 

Even outside of formal Board meetings, Mr. O'Hagan, Ms. Mrowka, and Board 

Members directly discussed water availability and curtailment issues with each other. 

(Emails: F. Spivy-Weber cc'ing J. O'Hagan, BBID Exh. 280 [approving curtailment letter 

and confirming to inform governor's office]; J. O'Hagan to D. D'Adamo et al., cc'ing 

K. Mrowka et al., BBID Exh. 281 [discussing water availability as related to curtailments]; 

K. Mrowka to D. D'Adamo and J. O'Hagan et al., BBID Exh. 282 [sending water 
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availability graphs created in response to stakeholder requests]; K. Mrowka to 

G. Kostyrko, Exh. B ["John just returned from briefing Felicia. He said Thursday for 

curtailment."]; from K. Mrowka to F. Marcus et al., BBID Exh. 283 [noting curtailment 

notice recipients must cease diversion and there is no exemption for health and safety 

needs]; C. Trgovcich to D. D'Adamo, cc'ing J. O'Hagan et al., BBID Exh. 284 [discussing 

curtailment and enforcement process, litigation, and messaging]; C. Trgovcich toT. 

Doduc et al., BBID Exh. 285 [informing ACL Complaint is scheduled to be issued]; F. 

Marcus cc'ing J. O'Hagan, BBID Exh. 286 [inquiring about curtailment lifts and 

recommending messaging].) Thus, Mr. O'Hagan and Ms. Mrowka have acted as 

principal advisers to Board Members on water availability, curtailment, and the drought. 

Mr. Tauriainen, also a Prosecution Team member, likewise advised Board 

Members regarding curtailment and enforcement issues. (See, e.g., Board Meeting, 

BBID Exh. 314 at pp. 3, 14-18, 25-27.) Mr. George, the Delta Watermaster who 

identifies himself as a Prosecution Team member, also had numerous conversations 

with Board Members, including the Hearing Officer, regarding water availability in the 

Delta. (Exh. A at pp. 79:10-80:3.) Indeed, at a public workshop,.Board Members 

discussed with SWRCB management and enforcement staff the desire to develop a 

strategy "to tee up the issues" for enforcement and get "a clearer sense of the timing[,]" 

and their statements indicate that discussions of these critical issues occurred outside of 

the eyes of the public. (Board Meeting: BBID Exh. 323 at pp. 6-7, 15-17; BBID Exh. 324 

at pp. 20-21.) Similarly, Mr. Howard, who signed the Curtailment Notice, had numerous 

substantive discussions with Board Members regarding curtailment methodology and 

water availability. (Exh. D at pp. 98-100; Exh. Eat p. 149.) 

The due process concerns do not extend only to the members of the Prosecution 

Team. Mr. Mona, a member of the Hearing Team, is an engineer for the Hearings UQit 

of the Division of Water Rights. (BBID Exh. 296.) He will be assisting the Hearing 

Officer "by providing legal and technical advice." (BBID Exh. 302 at p. 3.) However, he 

is supervised by Diane Riddle (Manager of the Bay Delta and Hearings Section) and 
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Les Grober (Assistant Deputy Director of the Hearings and Special Programs Branch), 

both of whom have been extensively included in water availability and curtailment 

discussions and decisions with the Prosecution Team. (Emails: BBID Exhs. 346-378; 

e.g., J. Kassel to J. O'Hagan et al., cc'ing L. Grober, BBID Exh. 347 [asking L. Grober if 

J. O'Hagan should treat the Sacramento and San Joaquin Watersheds as a single 

watershed]; R. Satkowski to J. O'Hagan, L. Grober, K. Mrowka, and D. Riddle, BBID 

Exh. 357 [summarizing meeting where L. Grober, D. Riddle, J. O'Hagan, and K. Mrowka 

decided how to develop a water rights and use dataset and discussed drought water 

allocation models]; B. Evoy to J. O'Hagan, K. Mrowka, and L. Grober, BBID Exh. 364 

[initiating weekly meetings to discuss curtailments before J. O'Hagan tackled curtailment 

issues]; B. Evoy to J. O'Hagan, D. Riddle, and L. Grober, BBID Exh. 375 [update on 

status of, expectations for, and evaluation of water right curtailments and water 

availability].) 

Additionally, Mr. Grober advised the Board on water availability determinations 

made by staff in connection with curtailments and the decision to bring ENF01951. 

(Board Meetings: BBID Exh. 330 [L. Grober and K. Mrowka updating Board on 

curtailments and certification form response rate]; BBID Exh. 334 [L. Grober and J. 

O'Hagan presenting drought report to Board].) This is problematic because the 

separation between the Prosecution and Hearing Teams extends to supervisors of the 

team members. (BBID Exh. 302 at p. 3.) Mr. Mona's supervisors have advised the 

Board on the predicate issue in this adjudication (i.e., the water availability analysis) for 

over two years, agreeing with the Prosecution Team's position; whereas Mr. Mona must 

now provide neutral advice to the Hearing Offic~r as part of the Hearing Team. 

For the foregoing reasons, instituting a separation of functions now is 

meaningless. When the totality of the circumstances described herein are viewed 

objectively, it is clear that the Prosecution Team members have participated in and 

advised the Board Members regarding the predicate issue of water availability pertinent 

to this proceeding as warned against in Nightlife, and has created the appearance of 
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bias and unfairness that Quintero found unacceptable. (Nightlife, supra, 1 08 

Cai.App.4th at pp. 92-93, 98 [violation of due process when assistant city attorney who 

made initial decision to deny business permit application subsequently acted as legal 

adviser to hearing officer reviewing that denial]; Quintero, supra, 14 Cai.App.4th at pp. 

814-817 [legal adviser's role in various matters serving in dual capacity as prosecutor 

and adviser to the board regarding the matter at issue "[gave] the appearance of bias 

and unfairness and suggest[ed] the probability of his influence on the [b]oard"]; compare 

Morongo, supra, 45 Cal.4th at 734 [due process not violated when an agency attorney 

prosecuting the matter before the SWRCB simultaneously served as an adviser to that 

board on an unrelated matter]; compare also Today's Fresh Start, Inc. v. Los Angeles 

County Office of Ed. (2013) 57 Cal. 4th 197, 222 [superintendent's recommended 

revocation of charter not due process violation because she had no role other than as a 

witness in public proceedings and she was not in a position of defending her own actions 

or decisions before the adjudicatory decision maker].) 

Additionally, SWRCB staff and management are unclear as to what roles each 

other play in ENF01951. It is not possible to maintain "separation" if one does not 

known whom he/she can talk to. In his deposition, Mr. George, who believes he is a 

member of the Prosecution Team, stated he did not know whether specific individuals 

were part of the prosecution team. (BBID Exh. A at pp. 49:11-25.) Similarly, during his 

deposition in this proceeding, Mr. Howard stated that he did not know whether 

Mr. Grober and Ms. Riddle are participating on either the Hearing Team or the 

Prosecution Team. (BBID Exh. Eat p. 154:13-15.) If individuals within the SWRCB are 

unaware of the roles and participation of members on the prosecution and hearing 

teams, they are unable to maintain the required "separation of functions" sufficient to 

ensure due process in this proceeding. 

Based on the above, the probability of actual bias due to the lack of separation of 

functions created by the cited communications is too high to be constitutionally tolerable. 

(Morongo, supra, 45 Cal.4th at p. 737.) Thus, the Hearing Officer and the Hearing Team 
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cannot reasonably provide BBID with a fair hearing. 

D. The Board Members Have Been Inundated with Staff's Messaging and the 
Predicate Issue Has Already Been Prejudged 

The SWRCB curtailed BBID's water right based on its staff's determination that 

water was unavailable for diversion. Throughout 2014 and 2015, however, the SWRCB 

staff's understanding of water availability was disseminated to the Board Members at 

Board meetings and workshops, in notices, and in public statements by the SWRCB. 

(Board Meetings cited on p. 5, ante; BBID Exhs. 337-345.) The staff's messaging is 

clear: There is no water available for diversion in this historic drought. 

Though the SWRCB may try through subsequent communications to dispel the 

importance of the Curtailment Notice, it is clear that the substance of these issues have 

been discussed at length with the Board Members. Due to the frequent exposure and 

emphasis of the "unavailability of water" message, the Board Members will not be able to 

"unring the bell" for purposes of this proceeding. (People v. Burgener (1990) 223 

Cai.App.3d 427, 432.) A Board Member who has heard her staff repeatedly emphasize 

the lack of water availability and the need for curtailments, and who knows the SWRCB 

has made many decisions based upon those determinations, cannot now be told "[y]ou 

didn't hear any bell," because we all know "they heard the bell." (Ibid.) 

The SWRCB staff's messaging has already impacted this proceeding because the 

predicate issue has been predetermined. This point is demonstrated by Mr. O'Hagan's 

sworn testimony in a coordinated civil action (Banta-Carbona Irrigation Dist. v. State 

Water Resources Control Bd., Case No. 39-2015-00326421), inwhich he stated that the 

"State Water Board has determined" there was insufficient water based on a 

supply/demand graph to satisfy water right holders with 1903 and later priority dates. 

(BBID Exh. 299 at 1J'il5, 6, 8, 16.) The Sacramento Superior Court, relying on 

Mr. O'Hagan's declaration, explained that the Curtailment Notice "declare[d] and 

determine[d] that the recipient is not entitled to divert water because that water is 

necessary to meet senior water rights holders, thus making a determination of the 
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recipient's water rights priority." (BBID Exh. 301 at p. 3.) The court further explained 

that such curtailment notices "represent that the Board has already adjudicated that the 

recipients are no longer entitled to divert water and that any future diversions would be 

improper and a trespass .... " (/d. at p. 4.) The issue of water availability is at the heart 

of this enforcement proceeding and, as recognized by the Sacramento Superior .Court, 

the SWRCB has already adjudicated the issue. Accordingly, the probability of actual 

bias is too high to be constitutionally tolerable. (Morongo, supra, 45 Cal.4th at p. 737.) 

IV. CONCLUSION 

For the foregoing reasons, BBID requests disqu~lification of State Water Board 

Member Tam Doduc as the current Hearing Officer and appointment of a neutral officer 

to preside over the proceeding. 

Dated: January 25, 2016 

MOTION TO DISQUALIFY HEARING OFFICER 

Respectfully submitted, 

SOMACH SIMMO~UNN 
AProfe~ 

By:~ 
v-Daniel Kelly 

Attorneys for Petitioner/Plaintiff 
Byron-Bethany Irrigation District 
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PROOF OF SERVICE 

I am employed in the County of Sacramento; my business address is 500 Capitol 
Mall, Suite 1000, Sacramento, California; I am over the age of 18 years and not a party 
to the foregoing action. 

On January 25, 2016, I served the following document(s): 

MOTION TO DISQUALIFY HEARING OFFICER 

_X_(via electronic mail) by causing to be delivered a true copy thereof to the person(s) 
and at the email addresses set forth below: 

SEE ATTACHED SERVICE LIST 

I declare under penalty of perjury that the foregoing is true and correct. Executed 
on January 25, 2016 at Sacramento, California. 
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VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL 

4 
Division of Water Rights Byron-Bethany Irrigation District 

5 Prosecution Team Daniel Kelly 
Andrew Tauriainen, Attorney Ill Somach Simmons & Dunn 

6 SWRCB Office of Enforcement 500 Capitol Mall, Suite 1 000 
1 001 I Street, 16th Floor Sacramento, CA 95814 

7 Sacramento, CA 95814 dkelly@somachlaw. cotll 
andrew.tauriainen@waterboards.ca.gov 

8 
VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL 

9 
Patterson Irrigation District City and County of San Francisco 

10 Banta-Carbona Irrigation District Jonathan Knapp 
The West Side Irrigation District Office of the City Attorney 

11 Jeanne M. Zolezzi 1390 Market Street, Suite 418 z Herum\Crabtree\Suntag San Francisco, CA 941 02 z = 
;;;;J .9 12 5757 Pacific Avenue, Suite 222 jonathan.knaQQ@sfqov.org 
~~ Stockton, CA 95207 ~a 
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~~ 16 P.O. Box 2660 Robin McGinnis, Attorney 
o< Lodi, CA 95241 P.O. Box 942836 
00 17 jennifer(~s~alettalaw.corn Sacramento, CA 94236-0001 

robin.mcginnis~vvater.ca.gov 
18 Dante John Nomellini 

Daniel A. McDaniel 
19 Dante John Nomellini, Jr. 

NOMELLINI, GRILLI & MCDANIEL 
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Stockton, CA 95202 
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Richard Morat San Joaquin Tributaries Authority 
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I. INTRODUCTION 

The administrative civil liability complaint (ACL Complaint) 1 that forms the basis of 

the State Water Resources Control Board's (SWRCB) enforcement proceeding against 

Byron-Bethany Irrigation District (BBID) in Enforcement Action ENF01951 (ENF01951) is 

based on a purported lack of availability of water sufficient to satisfy BBID's pre-1914 

appropriative water right. In its prosecution of ENF01951, the SWRCB's Prosecution 

Team relies solely on a water availability analysis developed by the SWRCB, and as set 

forth in the ACL Complaint. (See Declaration of Lauren Bernadett in Support of Motion to 

Dismiss Administrative Civil Liability Proceeding in ENF01951 SWRCB's Method of 

Determining Water Availability Is An Unlawful Underground Regulation (Bernadett Decl.), 

BBID Exh. 277 at 111120-24.) However, the process for determining water availability has 

not undergone any review consistent with the California Administrative Procedures Act 

(APA}, and the development and use of such a method is not exempt from the APA. 

Thus, the SWRCB's method of determining water availability as stated in the ACL 

Complaint, is an underground regulation, and cannot be used in ENF01951. 

II. DISCUSSION 

The SWRCB, or its staff, has developed a method of determining water availability, 

and has utilized that method to inform water right holders whether sufficient water exists 

to satisfy water rights with various priority dates. The SWRCB's method is identified on 

its Drought Year Action Watershed Analysis page: 

http://www.waterboards.ca.gov/waterrights/water_issues/programs/drought/analysis/. This 

method was employed to notify over 9,000 water right holders that water was unavailable 

for diversion under their priority of right, and that continued diversions were unlawful. 

(Bernadett Decl., BBID Exh. 293.) It was this analysis that led to the SWRCB's initial 

curtailment of BBID's pre-1914 appropriative water right based upon a finding of 

"unavailability" of water sufficient to satisfy BBID's water right. (Bernadett Decl., BBID 

1 For purposes of this motion, "ACL Complaint" refers to the complaint specific to BBID, and "ACL 
complaint" refers to ACL complaints in general for the purpose of discussing applicable law. 
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1 Exhs. 219, 279.) 

2 

3 

4 

A. The SWRCB's Water Availability Analysis Is A Regulation Subject to the 
California Administrative Procedures Act 

A regulation is "every rule, regulation, order, or standard of general application or 

5 the amendment, supplement, or revision of any rule, regulation, order, or standard 

6 adopted by any state agency to implement, interpret, or make specific the law enforced or 

7 administered by it, or to govern its procedure." (Gov. Code, § 11342.600.) The APA 

8 provides the following: 

9 

10 

11 

12 

13 

14 

15 

16 

17 

[n]o state agency shall issue, utilize, enforce, or attempt to enforce any 
guideline, criterion, bulletin, manual, instruction, order, standard of general 
application, or other rule, which is a regulation as defined in Section 
11342.600, unless the guideline, criterion, bulletin, manual, instruction, 
order, standard of general application, or other rule has been adopted as a 
regulation and filed with the Secretary of State pursuant to this chapter. 

(Gov. Code, § 11340.5, (a).) Thus, if a rule constitutes a "regulation" within the meaning 

of the APA, it may not be adopted except in conformity with basic minimum procedural 

requirements. (Morning Star Co. v. State Bd. of Equalization (2006) 38 Cal. 4th 324, 333 

(Morning Star Co.).) 

As the California Supreme Court explained, "[o]ne purpose of the APA is to ensure 

18 that those persons or entities whom a regulation will affect have a voice in its creation, as 

19 well as notice of the law's requirements so that they can conform their conduct 

20 accordingly." (Morning Star Co., supra, 38 Cal.4th at p. 333, citing Tidewater Marine 

21 Western, Inc. v. Bradshaw (1996) 14 Cal.4th 557, at 568-569 (Tidewater).) 

22 Regulations have "two principal identifying characteristics:" (1) the agency must 

23 intend to rule to apply generally; and (2) the rule must implement, interpret, or make 

24 specific the law enforced or administered by the agency or govern the agency's 

25 procedure. (Morning Star Co., supra, 38 Cal.4th at pp. 333-334, citing Tidewater, supra, 

26 14 Cal.4th at p. 557, 571.) 

27 The SWRCB's water availability analysis is a regulation within the meaning of the 

28 APA. The SWRCB's method of determining water availability for the purpose of issuing 

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN ENF01951; 
UNLAWFUL UNDERGROUND REGULATIONS 2 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 z 
z = ~ .s 12 
~ ...... 

~ 

~ ~ 
13 ri:J Q., 

z "'" o8 
~- 14 
~ ~ 
t;j -~ 15 tl.l 

=~ u Q 

< "'" 16 ~~ 
o< 
ri:J 17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

curtailment notices is applied generally, as it formed the basis for the issuance of the 

curtailment notices to at least 9,329 water right holders. (Bernadett Oecl., Exh. BBIO 

293.) Thus, the first of the two "identifying characteristics" is met. The second 

characteristic is met as well, as the SWRCB purported to use the water availability 

analysis to implement the water right priority system. (Bernadette Oecl., Exh. A at 

pp. 143:14-21, 145:7-12.) As the ACL Complaint states "[d]rought management of water 

rights is necessary to ensure that water to which senior water right holders are entitled is 

actually available to them . . . . The June 12 Unavailability Notice reflects the State 

Water Board's determination that the existing water in the Sacramento-San Joaquin 

watersheds and Delta is insufficient to meet[] demands .... " (Bernadett Decl., BBID 

Exh. 277 at~ 18.) The ACL Complaint also explains that "[t]he State Water Board 

determines availability of water for water rights of varying priorities in any watershed by 

comparing the current and projected available water supply with the total. water right 

diversion demand." (Bernadett Decl., 8810 Exh. 277 at~ 19.) Both the June 12 

Curtailment Notice and the July 15 Rescission and Clarification make similar statements, 

reinforcing the SWRCB's determination of lack of water available based on this 

methodology. (Bernadett Oecl., BBID Exhs. 219, 279.) The SWRCB purports to utilize 

this methodology to implement the water right priority system- the body of California law 

the SWRCB argues it was implementing through the curtailments. 

While the APA also provides for a limited class of exceptions to the strict 

compliance mandate of the APA, the SWRCB's water availability analysis and 

curtailments do not fit within any of those exceptions. The limited exceptions are 

contained in Government Code section 11340.9, which provides: 

This chapter does not apply to any of the following: 

(a) An agency in the judicial or legislative branch of the state government. 

(b) A legal ruling of counsel issued by the Franchise Tax Board or State 
Board of Equalization. 
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(c) A form prescribed by a state agency or any instructions relating to the 
use of the form, but this provision is not a limitation on any requirement 
that a regulation be adopted pursuant to this chapter when one is 
needed to implement the law under which the form is issued. 

(d) A regulation that relates only to the internal management of the stat~ 
agency. 

(e) A regulation that establishes criteria or guidelines to be used by th~ 
staff of an agency in performing an audit, investigation, examination, or 
inspection, settling a commercial dispute, negotiating a commercial 
arrangement, or in the defense, prosecution, or settlement of a case, if 
disclosure of the criteria or guidelines would do any of the following: 

(1) Enable a law violator to avoid detection. 
(2) Facilitate disregard of requirements imposed by law. 
(3) Give clearly improper advantage to a person who is in an 
adverse position to the state. 

(f) A regulation that embodies the only legally tenable interpretation of a 
provision of law. 

(g) A regulation that establishes or fixes rates, prices, or tariffs. 

(h) A regulation that relates to the use of public works, including streets 
and highways, when the effect of the regulation is indicated to the public 
by means of signs or signals or when the regulation determines uniform 
standards and specifications for official traffic control devices pursuant to 
Section 21400 of the Vehicle Code. 

(i) A regulation that is directed to a specifically named person or to a group 
of persons and does not apply generally throughout the state. 

None of these exceptions apply. Subdivisions (a), (b), (g), and (h) are not applicable by 

definition, and the plain language of the exception. Subdivision (c) does not apply 

because the method of determining water availability is not "a form" or "instructions 

relating to the use of the form." Subdivision (d) is inapplicable because the method of 

determining water availability does not relate "only to the internal management" of the 

SWRCB. (Center for Biological Diversity v. Dept. of Fish and Wildlife (2015) 134 

Cai.App.4th 214, 261 (Center for Biological Diversity).) Subdivision (e) does not apply 

because the method of determining water availability forms the basis for affecting the 
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availability of water under various water right priorities. Moreover, "disclosure" of the 

method of determining availability would not do any of the things referenced in 

Subdivisions (e)(1), (e)(2), or (e)(3). Subdivision (f) does not apply because the 

SWRCB's method of determining water availability is not the "only legal tenable 

interpretation" of water availability. Indeed, the fact that the parties dispute that 

methodology demonstrates that it is not applicable. As Tom Howard, the SWRCB's 

Executive Director confirmed, there were multiple methods that could have been used tc;> 

determine available supply. (Bernadett Decl., Exh. Bat p. 24:4-11.) When it came time 

to issue curtailment, Mr. Howard made the decision on which method to utilize. (/d. at 

pp. 24:15-18; 96:9-12.) Furthermore, this exception is narrow, and, to the extent the 

method of determining water availability is being used to implement the laws the SWRCB 

enforces, it does not fit within this exception. (Bernadett Decl., Exh. A atp. 194:3-9.) 

Only where the rule is a restatement of the statute or provides for applying the law in a 

rote or ministerial manner does it fall within this narrow exception. (Center for Biological 

Diversity at p. 263.) Subdivision (i) is not applicable because the method of determining 

water availability does not only apply to BBID. (See Tide_water Marine Western, Inc. v. 

Bradshaw (1996) 14 Cal.4th 557, 574-575 [policy that applies generally and not only in a 

single case is a regulation].) Instead, it applies to all water right holders in the entire 

Sacramento and San Joaquin River watersheds, and the Delta. 

Because none of the exceptions apply, the SWRCB's method of determining 

water availability is a regulation subject to the APA. 

B. The SWRCB Did Not Comply With the APA in Developing the Water Availability 
Analysis 

As set forth in Morning Star. 

If a rule constitutes a 'regulation' within the meaning of the APA (other 
than an 'emergency regulation,' which may not remain in effect more than 
120 days) it may not be adopted, amended, or repealed except in · 
conformity with 'basic minimum procedural requirements' that are 
exacting. The agency must give the public notice of its proposed 
regulatory action; issue a complete text of the proposed regulation with a 
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statement of the reasons for it; give interested parties an opportunity to 
comment on the proposed regulation; respond in writing to public 
comments; and forward a file of all materials on which the agency relied in 
the regulatory process to the Office of Administrative Law, which reviews 
the regulation for consistency with the law, clarity, and necessity. 

5 (Morning Star Co., supra, 38 Cal.4th at p. 333, internal quotations, citations omitted.) Any 

6 regulation that substantially fails to comply with these requirements is invalid. (Ibid.; Gov. 

7 Code, § 11350.) It is indisputable that the SWRCB did not comply with the mandates of 

8 the APA for the water availability analysis used by the SWRCB to allege violation of 

9 Water Code section 1052. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

On April25, 2014, the Governor issued a proclamation providing that, among 

other things, the SWRCB "will adopt and implement emergency regulations pursuant to 

Water Code section 1058.5, as it deems necessary ... to require curtailment of 

diversions when water is not available under the diverter's priority of right." (Bernadett 

Decl., Exh. Cat 1{7.) The SWRCB adopted an emergency regulation at title 23, section 

875 of the California Code of Regulations, authorizing the Deputy Director of the Division 

of Water Rights to "issue curtailment orders to post-1914 appropriative water right 

holders .... " (Cal. Code Regs., tit. 23, § 875 (b); emphasis added.) lmportantly, ·the 

SWRCB never adopted regulations, emergency or otherwise, providing for the 

curtailment of pre-1914 appropriative water rights. Regulations adopted under Water 

Code section 1058.5 expire automatically in 270 days unless renewed by the SWRCB. 

(Wat. Code, § 875, (c).) Section 875 became effective on July 16, 2014 and expired on 

April 14, 2015. (Bernadett Decl., Exh. E.) The SWRCB's website regarding emergency 

regulations does not contain information indicating that section 875 was renewed or 

24 otherwise extended. 

25 The Governor's April25, 2014 Proclamation was continued by Executive Order 

26 8 9-15, issued on April1, 2015. (Bernadett Decl., Exh. D at 1{1.) There is no indication 

27 that the SWRCB adopted any emergency regulations regarding the curtailment of pre- or 

28 
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1 post-1914 appropriative water rights, or the method of determining water availability used 

2 by the SWRCB in issuing curtailments in 2015. 

3 Because the SWRCB did not comply with the APA's procedures for adopting 

4 regulations or emergency regulations with respect to the SWRCB's method of determining 

5 water availability or issuing curtailments of pre-1914 water rights in 2015, the SWRCB's 

6 method of determining availability and issuing curtailments is an unlawful underground 

7 regulation. Because the method used by the SVVRCB for determining water availability is 

8 invalid and cannot be used as a basis of enforcement in ENF01951, ENF01951 must be 

9 dismissed. (Office of Admin. Law, www.oal.ca.gov/underground_regs.htm ["If a state 

10 agency issues, enforces, or attempts to enforce a rule without following the APA when it is 

11 required to, the rule is called a 'underground regulation.' State agencies are prohibited 

12 from enforcing underground regulations."]) 

13 Ill. CONCLUSION 

14 The SWRCB's method of determining water availability, supporting water right 

15 curtailments and forming the basis of ENF01951, is an underground regulation that may 

16 not be used in ENF01951. As such, the SWRCB must strike the ACL Complaint and 

17 dismiss this proceeding. 

18 

19 

20 

21 Dated: January 25, 2016 

22 

23 

24 

25 

26 

27 

28 

aniel Kelly 
Attorneys for Petitioner/Plaintiff 
Byron-Bethany Irrigation District 
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PROOF OF SERVICE 

I am employed in the County of Sacramento; my business address is 500 Capitol 
Mall, Suite 1000, Sacramento, California; I am over the age of 18 years and not a party 
to the foregoing action. 

On January 25, 2016, I served the following document(s): 

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN 
ENF01951 STATE WATER RESOURCES CONTROL BOARD'S METHOD OF 
DETERMING WATER AVAILABILITY IS AN UNLAWFUL UNDERGROUND 

REGULATION 

_X__(via electronic mail) by causing to be delivered a true copy thereof to the person(s) 
and at the email addresses set forth below: 

SEE ATTACHED SERVICE LIST 

I declare under penalty of perjury that the foregoing is true and correct. Executed 
on January 25, 2016 at Sacramento, California. 
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Patterson Irrigation District City and County of San Francisco 
8 Banta-Carbona Irrigation District Jonathan Knapp 

The West Side Irrigation District Office of the City Attorney 
9 Jeanne M. Zolezzi 1390 Market Street, Suite 418 
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24 South Delta Water Agency State Water Contractors 
John Herrick Stefani Morris 
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I. INTRODUCTION 

Through Enforcement Action ENF01951 (ENF01951 ), the State Water Resources 

Control Board's (SWRCB) Prosecution Team accuses the Byron-Bethany Irrigation 

District (BBID) of violating subdivision (a) of Water Code section 1052 (Section 1 052(a)). 

Section 1 052(a) provides, in its entirety, that: "[t]he diversion and use of water subject to 

this division other than as authorized in this division is a trespass." (Wat. Code,§ 1052 

(a), italics added.) However, nothing alleged in the Administrative Civil Liability 

complaint (ACL Complaint) 1 forming the basis of ENF01951 states that the water 

diverted by B81D is "subject to" division 2 of the Water Code. To the extent anything in 

the ACL Complaint can be construed to encompass water subject to division 2, that 

water is subject to a contract between 881 D and the Department of Water Resources 

(DWR), and resolution of any issue over that contract involves the interpretation of the 

terms of that contract, which is beyond the SWRC8's authority and jurisdiction. As such, 

ENF01951 must be dismissed. 

II. BACKGROUND AND SUMMARY OF ARGUMENT 

The only wrongful conduct alleged against 881D in -the ACL Contract is a violation 

of Section 1 052(a). (See Declaration of Lauren 8ernadett in Support of Motion to 

Dismiss Administrative Civil Liability Complaint Proceeding In ENF01951 for Lack of 

Statutory Authority Under Water Code Section 1052 (8ernadett Decl.), 881D Exh. 277 at 

'Jl1.) The ACL Complaint does not allege that B81D lacks a valid pre-1914 appropriative 

water right, nor does it allege that 881D was diverting water in excess of that right. 

Instead, the ACL Complaint alleges that 881D was diverting water needed to satisfy the 

needs of more senior pre-1914 appropriative and/or riparian water right holders. 

However, water is required to satisfy pre-1914 appropriative and riparian water rights is 

not subject to "this division" as that phrase is used in Section 1 052(a), and therefore, as 

1 For purposes of this motion, "ACL Complaint" refers to the complaint specific to BBID, and "ACL 
complaint" refers to ACL complaints in general for the purpose of discussing applicable law. 
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alleged in the ACL Complaint, 881D could not have committed a trespass within the 

meaning of the statute.2 

Section 1 052(a) provides, in its entirety, tha~: "[t]he diversion and use of water 

subject to this division other than as authorized in this division is a trespass." (Wat. 

Code, § 1 052(a), italics added.) Section 1052 is part of Division 2 of the Water Code. 

As such, "this division" as used in Section 1052 refers to Division 2 of the Water Code 

(Division 2). The ACL Complaint does not allege that the water 881D allegedly diverted 

is subject to Division 2, nor does it allege that 881D failed to comply with any particular 

provision in Division 2. 

Instead, the ACL Complaint alleges only that 881D diverted water needed for 

senior water right holders "downstream" of 881D's point of diversion. (8ernadett Decl., 

Exh. 277 at ,-r~ 18, 24.} Katherine Mrowka, Manager of the SWRC8's Division of Water 

Rights Enforcement Program, and the main Prosecution Team witness, confirmed the 

limited allegation against 881D stating as follows: 

Question by Mr. Kelly: So whose water supply was affected by 881D's 
diversions? Is it pre-1903 and riparian water right holders or someone 
else? 

Answer by Ms. Mrowka: For 881D, because they have a 1914 priority, it 
could be anybody who is more senior to that 1914 priority, not necessarily 
limited to 1903. 
Mr. Kelly: Okay. So let me phrase it this way. 881D's seniority date is 
May the 18th -- I think the claim is May 18th. Does that ring a bell? I 
thought it was in here. So if we assume that 881D's claimed date of 
priority was May 18th, 1914, is the ACL based on the fact that 881D took 
water that was needed by those with a priority May of May 17th, 1914, and 
senior and riparians? 

2 The SWRCB consistently recognizes that disputes between senior water right holders (pre-1914 and 
riparians) are matters for the courts to resolve because those senior rights fall outside the SWRCB's 
jurisdiction. In its Statutory Water Rights Law publication dated January 2015 (updated April 28, 2015), 
the SWRCB states: "Generally the superior courts continue to be the forum of first instance for resolution 
of conflicts involving pre-1914 and riparian rights, although some administrative procedures established 
under the Water Code apply to pre-1914 (See California Water Code Sec. 275, 1707)." 
(www.swrcb.ca.gov/laws regulations/docs/wrlaws.pdf at p. viii.) Neither section 275 nor 1707 are at issue 
in ENF01951. 
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Ms. Mrowka: Yes. 

Mr. Kelly: Anybody else? 

Ms. Mrowka: No. 

(Bernadett Decl., Exh. A at pp. 172:24-173:16.) 

Furthermore, John O'Hagan, the SWRCB's Division of Water Rights Assistant 

Deputy Director confirmed Katherine Mrowka's sworn testimony. (Bernadett Decl., Exh. 

8 at p. 168:7-9.) [the curtailment analysis that forms the basis of the ACL Complaint was 

"to protect senior rights and their priorities"].) 

Because B81 D is accused of taking water needed solely to satisfy more senior 

pre-1914 appropriative and/or riparian water rights, 881D could has not committed a 

trespass in violation of Section 1 052(a). Thus, this enforcement proceeding should be 

dismissed. 

Ill. BBID COULD NOT HAVE VIOLATED SECTION 1052 BASED ON THE 
ALLEGATIONS RAISED IN THE ACL COMPLAINT 

As discussed above, the ACL Complaint alleges that 881D committed a trespass in 

violation of Section 1052(a). That claim is based on the further allegation, as confirmed by 

the sworn testimony of the Manager of the SWRCB's Division of Water Rights Enforcement 

Program, that BBID diverted water needed by more senior pre-1914 appropriative and 

riparian water right holders. No other allegations of misconduct by 881D are contained in 

the ACL Complaint. 

1. Principles of Statutory Interpretation 

The task in statutory interpretation is "to determine afresh the intent of the 

Legislature by construing in context the language of the statute." (Harris v. Capital 

Growth Investors XIV (1991) 52 Cal.3d 1142, 1159.) In determining such intent, one 

must begin "with the language of the statute itself." (Rojo v. K/iger (1990) 52 Cal. 3d 65, 

73.) "If there is no ambiguity in the language of the statute, 'then the Legislature is 

presumed to have meant what it said, and the plain meaning of the language governs.' 

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN ENF01951; LACK OF AUTHORITY 
UNDER WATER CODE SECTION 1052 3 
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[Citation.]" (Lennane v. Franchise Tax Bd. (1994) 9 Cal.4th 263, 268.) Further, the rule 

against surplusage prescribes that a court should "strive to give meaning to every word 

in a statute and to avoid constructions that render words, phrases, or clauses 

superfluous." (In re C.H. (2011) 53 Cal.4th 94, 103.) Section 1052(a) is unambiguous: it 

provides that the diversion of water subject to division 2 of the Water Code, other than 

as authorized in division 2 of the Water Code, is a trespass. Thus, to be guilty of a 

trespass under Section 1 052(a), the plain language of Section 1 052(a) requires that the 

water diverted is subject to Division 2 of the Water Code.3 

2. The SWRCB's Regulatory Authority is Limited to Post-1914 Appropriative 
Water Rights 

The SWRCB derives its jurisdiction from the Water Commission Act (Act) (Stats. 

1913, Ch. 586), which was enacted in 1913. The Act established a comprehensive 

permit system and provides that all new appropriative uses (both for diversion and 

storage) subsequent to its effective date are subject to the authority of what is now the 

SWRCB. Specifically, the SWRCB has authority to regulate the diversion and use of 

water when the appropriati'{e use commenced after December 19, 1914. Such "[p]ost-

1914 appropriators may possess water rights only through a permit or license issued by 

the SWRCB, and their rights are circumscribed by the terms of the permit or license." 

(Mil/view County Water Dist. v. State Water Resources Control Bd. (2013) 229 

Cai.App.4th 879, 889 (Mil/view).) In contrast, the SWRCB "has no permitting or licensing 

authority over riparian or pueblo rights, or over appropriative rights acquired before 

1914." (California Farm Bureau Federation v. State Water Resources Control Bd. (2011) 

51 Cal.4th 421, 429.) Thus, "[r]iparian users and pre-1914 appropriators need neither a 

3 Notably, even if the SWRCB argues that Section 1 052(a) is somehow ambiguous, which it is not, this 
proceeding should nonetheless be dismissed. A statute or regulation that prohibits or requires particular 
conduct violates due process, and is therefore void, if its terms are so vague that it fails to give proper 
notice of the targeted conduct- i.e., when people of "common intelligence must necessarily guess at its 
meaning and differ as to its application." (FCC v. Fox Television Stations, Inc. (2012) 132 S.Ct. 2307, 
2317-2320, internal quotations omitted; Cranston v. City of Richmond (1985) 40 Cal.3d 755, 763.) 
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permit nor other governmental authorization to exercise their water rights." (Mil/view at 

p. 889.) 

3. Section 1 052(a) is Limited to Water Subject to the SWRCB's Regulatory 
Jurisdiction Under Division 2 

The· SWRCB's authority to pursue administrative civil liability relating to trespass 

was codified in section 38 under the 1913 Act, and was later recodified as Section 1052 

in 1943 (Stats. 1943, Ch. 368). Section 38, as initially enacted, provided that "any 

unauthorized diversion of water subject to the provisions of the act is declared to be a 

trespass." (Meridian, Ltd. v. San Francisco (1939) 13 Cal.2d 424, 450, italics added; 

Stats. 1913, ch. 586, § 38, p. 1 032.) This limitation on the statute's application, as 

initially set forth in the Act, remains in the current version of Section 1 052(a), limiting 

Section 1 052(a) to water subject to Division 2. 

Water appropriated prior to the effective date of the Act, and water needed for 

useful and beneficial purposes on riparian lands, is expressly excluded from the 

SWRCB's regulatory authority provided for in Division 2 of the Water Code. (Wat. Code, 

§ 1201.) This means that water appropriated "prior to December 19, 1914, the effective 

date of the statute," is specifically excluded (see People v. Skirokow (1980) 26 Cal. 3d 

301, 309) such that "[a] pre-1914 appropriative right is not subject to the 1913 statutory 

scheme for purposes of acquisition and supervision of use." (Nicoll v. Rudnick (2008) 

160 Cai.App.4th 550, 557, citing People v. Murrison (2002) 101 Cai.App.4th 349, 359, 

fn. 6). 

4. The Water at Issue in this Proceeding is Not Subject to Division 2 

As discussed above, the ACL Complaint alleges that BBID violated Section 

1 052(a) by diverting water needed to satisfy more senior water rights. However, a 

violation of Section 1 052(a) requires the diversion of water subject to Division 2. (Wat. 

Code,§ 1052(a).) Water needed by pre-1914 and riparian water right holders is not 

subject to Division 2. (Ibid.) 

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN ENF01951; LACK OF AUTHORITY 
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Whether a diversion of water is subject to Section 1 052(a) "turns on [the] 

interpretation of the phrase "'water subject to[] this division."' (People v. Shirokow, 

supra, 26 Cal.3d at p. 306.) 

As the Shirokow court explained: 

Part 2 of the division provides a comprehensive scheme for the appropriation 
of water. It defines water subject to appropriation ... ; declares compliance 
with the provisions of division 2 to be the exclusive means of acquiring the 
right to appropriate or use water subject to appropriation ... ; authorizes the 
board to act upon all applications for permits to appropriate water, to grant 
permits to take and use water subject to the terms and conditions of the 
permit, and to collect fees ... ; and provides for the issuance of licenses 
confirming the right to appropriate such amount of water as has been 
beneficially used by the permittees .... Thus it is clear that if the water 
diverted by defendant is water subject to appropriation, then it is water subject 
to the provisions of division 2 and any use thereof is conditioned upon 
compliance with the statutory procedure. 

(Ibid.) 

The Shirokow court then turned to the statutory provisions defining the water 

subject to appropriation. The court explained that Water Code section 1201 defines 

water "subject to appropriation," and therefore defines what water is -subject to Division 

2. Water Code section 1201 states: 

All water flowing in any natural channel, excepting so far as it has been or is 
being applied to useful and beneficial purposes upon, or in so far as it is or 
may be reasonably needed for useful and beneficial purposes upon lands 
riparian thereto, or otherwise appropriated, is hereby declared to be public 
water of the State and subject to appropriation in accordance with the 
provisions of this code. (Italics added.) 

The Shirokow court further confirmed that "[t]he rights not subject to the statutory 

appropriation procedures are narrowly circumscribed by the exception clause of[] 

[Section 1201] and include only riparian rights and those which have been otherwise 

appropriated prior to December 19, 1914, the effective date of the statute." (/d. at 

p. 309.) Thus, water appropriated pursuant to pre-1914 and riparian water rights do not 

fall within Section 1 052(a). 

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN ENF01951; LACK OF AUTHORITY 
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The courts addressed the nature and scope of the SWRCB's authority over pre-

1914 and riparian water rights under Water Code sections 1831 and 1052 in Young v. 

State Water Resources Control Bd. (2013) 219 Cai.App.4th 397 (Young), and Mil/view, 

supra, 229 Cai.App.4th at p. 889. 

In Young, various landowners argued the SWRCB lacked jurisdiction to 

adjudicate the validity, extent, or forfeiture of riparian or pre-1914 appropriative water 

rights. (Young, supra, 219 Cai.App.4th at p. 404.) The Young court made clear that 

there was no dispute regarding the SWRCB's lack of jurisdiction to regulate riparian and 

pre-1914 appropriative rights. (Ibid., citing California Farm Bureau Federation v. State 

Water Resources Control Bd., supra, 51 Cal.4th 421, 429.) The court did confirm, 

however, that the SWRCB's jurisdiction under Division 2 extended to all water not 

otherwise properly diverted and used under a riparian or pre-1914 right. As the Young 

court explained, that included "water that has never been appropriated, water subject to 

a pre-1914 right but that was not perfected by putting the water to beneficial use with 

due diligence, and water for which a right has been perfected by putting the water to 

beneficial use under a pre-1914 right but where the use later ceas~d." (Young at p. 404, 

internal citations omitted.)4 

In Mil/view, the court considered the SWRCB's authority to issue a cease and 

desist order under Water Code section 1831 (Section 1831) where the diversion of water 

was pursuant to a claimed pre-1914 appropriative right. Because the authority to issue a 

cease and desist order under Section 1831 incorporates Section 1052, the court 

4 The SWRCB agreed with these limitations on its enforcement authority in its briefing to the Young court. 
Specifically, in its Appellate Opening Brief in Young, (2012 CA.App.Crt., Briefs Lexis 3929) (Young AOB), 
the SWRCB explained: (1) its authority under section 1052 extends only to determining the "validity of a 
diverter's claim to be exempt from the permitting system" because that is the extent of its jurisdiction; and 
(2) "[u]nder th[e] definition of unappropriated water, only the water claimed under a pre-1914 right that 
exceeds the actual right constitutes unappropriated water subject to the State Water Board's regulation." 
(Bernadett Decl., Exh. Cat pp. *27, *33.) The SWRCB also agreed that Phelps v. State Water Resources 
Control Bd . (2007) 157 Cai.App.4th 89 "lends further support to the conclusion that the State Water Board 
has authority to take· enforcement against a diverter who claims to hold a riparian or pre-1914 
appropriative right if the Board determines that the claim is invalid." (Ibid.) 
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considered the scope of Section 1052 to interpret the scope of the SWRCB's authority 

under Section 1831. The Mil/view court explained the Division 2 limiting language in 

section 1831 (the same as Section 1 052) as follows: 

[It] allows the Board to issue an order preventing the unauthorized 
diversion of water. Unauthorized diversion includes not merely the 
diversion of water under a claimed but invalid pre-1914 right, but also 
diversion beyond the proper scope of a valid pre-1914 right, whether 
because the diversion exceeds the maximum perfected amount of water 
under the right or because an intervening forfeiture has reduced the 
proper scope. (Mil/view; supra, 229 Cai.App.4th at p. 895.) 

The Mil/view court agreed with and adopted the reasoning in Young, finding that 

"water diverted under a valid pre-1914 water right is protected from [the SWRCB's] 

regulation," and that "a permit is required to divert water appropriated pursuant to a 

claimed pre-1914 water right that was never perfected, or has been forfeited, or is 

otherwise invalid." (Mil/view, supra, 229 Cai.App.4th at p. 894, original italics, citing 

Young, supra, 219 Cai.App.4th at p. 404.) 

Shirokow, Young, and Mil/view make clear that water subject to a valid pre-1914 

or riparian water right is not subject to Division 2, or to the SWRCB's jurisdiction, and 

only unappropriated water (as of December 19, 1914), or water previously appropriated 

under a pre-1914 water right but abandoned is subject to the SWRCB's jurisdiction and 

within the purview of Section 1 052(a). 

In ENF01951, there is no dispute that BBID has a valid pre-1914 water right. 

There is no allegation in the ACL Complaint regarding the validity of the-claimed right. 

There is also no allegation in the ACL Complaint that BBID diverted water in excess of 

its claimed pre-1914 water right. Moreover, the SWRCB does not allege that any of the 

water BBID diverted in June of 2015 is subject to Division 2. In fact, the allegation is the 

ACL Complaint, and the actions of the SWRCB, plainly demonstrate that there was no 

"unappropriated" water in the vicinity of BBID's point of diversion, because the SWRCB 

previously determined that there was no water available to satisfy any post-1914 water 

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN ENF01951; LACK OF AUTHORITY 
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rights as of May 1, 2015. If true, the only water available for BBID to divert during the 

relevant period was water not subject to Division 2, and therefore not subject to a 

trespass under Section 1 052(a). Again, this fact is confirmed by the sworn testimony of 

Katherine Mrowka. (Bernadett Decl., Exh. A.) 

IV. . THE WATER BBID DIVERTED IN JUNE 2015 IS THE SUBJECT OF A 
CONTRACT WITH THE DEPARTMENT OF WATER RESOURCES 

BBID's diversion facility was relocated from Italian Slough to its current location 

on the intake channel of the State Water Project in the early 1960s, when the State of 

California began construction of the facilities at Clifton Court, including Clifton Court 

Forebay, the Harvey 0. Banks Pumping Plant, and the intake channel connecting Clifton 

Court Forebay to the Harvey 0. Banks Pumping Plant. BBID's pumping facilities were 

constructed on the intake channel under an agreement with DWR executed in 1964. 

(Bernadett Decl., BBID Exh. 206.) The 1964 Agreement provides for, among other 

things, the relocation of BBID's pumping plants and points of diversion to the SWP 

intake channel. (/d. at 1}4.) Through the 1964 Agreement, the State of California also 

consented to the "permanent and perpetual use by [BBID], without cost, of State's 

facilities and of that portion of its right of way required for the construction, operation, 

and maintenance of [BBID's] permanent facilities .... " (/d. at 1}7.) Under the 1964 

Agreement, BBID relocated its pumping facilities to their current location, and has 

operated those facilities since that time. (Bernadett Decl., BBID Exh. 336.) 

In 2003, DWR and BBID entered into another Agreement (2003 Agreement) to 

resolve outstanding issues between DWR and BBID and to recognize the changing uses 

of water within BBID. (Bernadett Decl., BBID Exh. 208.) Through the 2003 Agreement, 

DWR and BBID agree that BBID has the right to divert up to 50,000 acre-feet of water in 

each year, which could be diverted year-round, for agricultural, municipal, and industrial 

purposes. (/d. at 1J 9.) The 2003 Agreement provides for the continued diversion of 

water by BBID, up to 50,000 acre-feet, year round. (Ibid.) Through the 2003 Agreement, 

DWR agrees not to challenge BBID's year-round use of up to 50,000 acre-feet of water 
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for agricultural, municipal, and industrial uses. (/d. at~ 8.) In fact, in a letter dated 

September 23, 2014 from DWR to the SWRC8, DWR characterizes the2003 Agreement 

as a "settlement" under which "DWR provides 881D up to 50,000 acre-feet annually for 

use in its service area." (8ernadett Decl., 881D Exh. 217.) As DWR states to the 

SWRC8 in this letter, 881D has a unique relationship with DWR due to the location of 

881D's facilities within the Clifton Court complex, on the _intake channel to the State 

Water Project. The 1964 Agreement, providing for the diversion by 881D of water 

present in the intake channel without cost, and the provisions in the 2003 Agreement 

providing for the year-round diversion of up to 50,000 acre-feet of water by 881D, makes 

any dispute regarding 881D's diversion of water from the intake channel strictly a 

contract dispute between 881D and DWR- a dispute beyond the authority and 

jurisdiction of the SWRC8. 

V. CONCLUSION 

A pre-1914 appr,opriator diverting under a valid water right cannot commit a 

trespass under Section 1 052(a). There is no allegation in the ACL Complaint that the 

· water 881D diverted during June 2015 was subject to Division 2, and 881D therefore 

could not have committed a trespass. Moreover, any Division 2 water that could have 

allegedly been diverted is subject to the terms of the various agreements between 8BID 

and DWR, and any dispute regarding 881D's diversion of such water is one of contract 

interpretation. If DWR believes BBID violated the terms ·of the 1964 Agreement or the 

2003 Agreement, DWR can bring an action against 8810 for breach of either contract. 

Any such dispute, however, does not support prosecution under Section 1 052(a). 

SOMACH SIMMON & DUNN 
A Professional C 

Dated: January 25, 2016 
niel Kelly 

Attorneys for Byron-Bethany Irrigation District 
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PROOF OF SERVICE 

I am employed in the County of Sacramento; my business address is 500 Capitol 
Mall, Suite 1000, Sacramento, California; I am over the age of 18 years and not a party 
to the foregoing action. 

On January 25, 2016, I served the following document(s): 

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN 
ENF01951 FOR LACK OF STATUTORY AUTHORITY UNDER WATER CODE 

SECTION 1052 

_X_(via electronic mail) by causing to be delivered a true copy thereof to the person(s) 
and at the email addresses set forth below: 

SEE ATTACHED SERVICE LIST 

I declare under penalty of perjury that the foregoing is true and correct. Executed 
on January 25, 3016 at Sacramento, California. 
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6 SWRCB Office of Enforcement 500 Capitol Mall, Suite 1000 
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7 Sacramento, CA 95814 dkelly@somachlaw .corn 
andrew.tauriainen@waterboards.ca.qov 
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VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL 

9 
Patterson Irrigation District City and County of San Francisco 

10 Banta-Carbona Irrigation District Jonathan Knapp 
The West Side Irrigation District Office of the City Attorney 

11 Jeanne M. Zolezzi 1390 Market Street, Suite 418 z Herum\Crabtree\Suntag San Francisco, CA 941 02 z = 
;;;;J .s 12 5757 Pacific Avenue, Suite 222 jonathan.l<naQJ2@sfgov.org ~~ 
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18 
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Dante John Nomellini 
Daniel A. McDaniel 

19 Dante John Nomellini, Jr. 
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20 235 East Weber Avenue 
Stockton, CA 95202 
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22 
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23 

Richard Morat San Joaquin Tributaries Authority 
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South Delta Water Agency 
John Herrick 
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SOMACH SIMMONS & DUNN 
A Professional Corporation 
DANIEL KELLY, ESQ. (SBN 215051) 
MICHAEL E. VERGARA, ESQ. (SBN 137689) 
LAUREN D. BERNADETT, ESQ.: (SBN 295251) 
500 Capitol Mall, Suite 1000 ·· 
Sacramento, California 95814-2403 
Telephone: (916) 446-7979 
Facsimile: (916) 446-8199 

Attorneys for Petitioner/Plaintiff BYRON­
BETHANY IRRIGATION DISTRICT 

BEFORE THE 

CALIFORNIA STATE WATER RESOURCES CONTROL BOARD 

ENFORCEMENT ACTION ENF01949 
DRAFT CEASE AND DESIST ORDER 
REGARDING UNAUTHORIZED 
DIVERSIONS OR THREATENED 
UNAUTHORIZED DIVERSIONS OF WATER 
FROM OLD RIVER IN SAN JOAQUIN 
COUNTY 

In the Matter of ENFORCEMENT ACTION 
ENF01951 -ADMINISTRATIVE CIVIL 
LIABILITY COMPLAINT REGARDING 
UNAUTHORIZED DIVERSION OF WATER 
FROM THE INTAKE CHANNEL TO THE 
BANKS PUMPING PLANT (FORMERLY 
ITALIAN SLOUGH) IN CONTRA COSTA 
COUNTY 

SWRCB Enforcement Action 
ENF01951 and ENF01949 

NOTICE OF POSITION REGARDING 
THE STATE WATER RESOURCES 
CONTROL BOARD AUTHORITY TO 
ISSUE CURTAILMENTS 

NOTICE OF POSITION REGARDING THE SWRCB'S AUTHORITY TO ISSUE CURTAILMENTS 
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At one point in time, the State Water Resources Control Board (SWRCB) saw one 

of the major issues associated with this matter to be its authority to "curtail" pre-1914 

appropriative water rights. SWRCB Board members, in discussing issues related to this 

matter with the SWRCB's Executive Director, its General Counsel, and the Prosecution 

Team, articulated a strategy to reach legal resolution over issues like whether the 

SWRCB has the authority to curtail pre-1914 appropriative water rights. (Declaration of 

Lauren Bernadett in Support of Notice of Position Regarding the State Water Resources 

Control Board's Authority to Issue Curtailments (Bernadett Decl.), BBID Exh. 323 at 

pp. 5-7, 15-17; BBID Exh. 324 at pp. 20-21.) 

To this end, and in implementing this strategy, the SWRCB's Enforcement 

Section targeted Byron-Bethany Irrigation District (BBID), as a test case, because of its 

status as a pre-1914 appropriative water right holder in the Delta. The Enforcement 

Section viewed BBID as an easy target. (Bernadett Decl.l BBID Exh. 228 at p. 2.) 

In pursuit of this objective, the Hearing Team now requests briefing on whether 

"the State Water Resources Control Board [has] the authority to curtail." (Bernadett 

Decl., Exh. Bat p. 2); accord (Bernadett Decl., Exh. C.) 

The problem with this request, however, is that it ignores much of what has 

happened since the strategy outlined above was developed. While the SWRCB's June 

12, 2015 Curtailment Notice purports to curtail1 the lawful exercise of BBID's pre-1914 

appropriative water right, when the SWRCB was faced with legal challenges to the 

process by which those curtailments issued, the SWRCB rescinded the curtailment 

portion of the June 12, 2015 Notice. Responding to a Temporary Restraining Order 

issued by the Sacramento Superior Court on July 15, 2015, the SWRCB issued its 

"Partial Rescission of April, May, and June 2015 Curtailment Notices and Clarification of 

State Water Board Position Re: Notices of Unavailability of Water For Those Diverting 

Water In The Sacramento River Watershed, San Joaquin River Watershed and Delta, 

1 Curtail means "To cut off the end or any part of; hence to shorten, abridge, diminish, lessen, or reduce; 
and term has no such meaning as to abolish." (Black's Law Dictionary, Sixth Ed., p. 383.) 
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and Scott River." (Bernadett Decl., BBID Exh. 279.) The Rescission and Clarification 

provides, among other things, that the express purpose of the Rescission and 

Clarification "is to rescind the 'curtailment' portions of the unavailability notices" issued 

by the SWRCB to water right holders. (Bernadett Decl. BBID Exh. 279 at p. 1 ["The 

purpose of this notice is rescind the 'curtailment' portions of the unavailability notices you 

received."].) 

Furthermore, in its recent filing with the Court of Appeal of the State of California, 

Sixth Appellate District, the SWRCB represents that the "curtailment" portion of the June 

12, 2015 notice was rescinded. (Bernadett Decl., Exh. A at p. 3.) The Administrative 

Civil Liability Complaint in ENF01951 recognizes as much. (Bernadett Decl., 8810 Exh. 

277 at~ 29.) 

Based upon the foregoing, the SWRCB's authority to curtail pre-1914 water rights 

is not at issue in this proceeding. 

Dated:January 25, 2016 

By: ~ 
Daniel Kelly 

Attorneys for Petitioner/Plaintiff BYRON­
BETHANY IRRIGATION DISTRICT 
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PROOF OF SERVICE 

I am employed in the County of Sacramento; my business address is 500 Capitol 
Mall, Suite 1000, Sacramento, California; I am over the age of 18 years and not a party 
to the foregoing action. 

On January 25, 2016, I served the following document(s): 

NOTICE OF POSITION REGARDING THE STATE WATER RESOURCES CONTROL 
BOARD AUTHORITY TO ISSUE CURTAILMENTS 

__x_(via electronic mail) by causing to be delivered a true copy thereof to the person(s) 
and at the email addresses set forth below: 

SEE ATTACHED SERVICE LIST 

I declare under penalty of perjury that the foregoing is true and correct. Executed 
on January 25, 2016 at Sacramento, California. 
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