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Telephone: (916) 446-7979

Facsimile: (916) 446-8199

Attorneys for Petitioner/Plaintiff BYRON-
BETHANY IRRIGATION DISTRICT

BEFORE THE
CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

ENFORCEMENT ACTION ENFO1949 SWRCB Enforcement
DRAFT CEASE AND DESIST ORDER Action ENF01951 and ENF01949
REGARDING UNAUTHORIZED

et —

FROM OLD RIVER IN SAN JOAQUIN XSJ:S%{&%‘.%E‘SE,,L
COUNTY | LIABILITY COMPLAINT

IN ENF01951 FOR VIOLATION OF

ENF01951 — ADMINISTRATIVE CIVIL
LIABILITY COMPLAINT REGARDING
UNAUTHORIZED DIVERSION OF WATER
FROM THE INTAKE CHANNEL TO THE
BANKS PUMPING PLANT (FORMERLY
ITALIAN SLOUGH) IN CONTRA COSTA
COUNTY
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l. INTRODUCTION

The administrative civil liability complaint (ACL Complaint)! forming the basis of the
State Water Resources Control Board’s (SWRCB) enforcement proceeding against
Byron-Bethany Irrigation District (BBID) in Enforcement Action ENF01951 (Enforcement
Action) is premised upon the SWRCB's prior determination that water was unavailable for
BBID to divert under its pre-1914 appropriative water right in June 2015. The SWRCB

alleges that BBID knew of this predetermined “fact” when BBID diverted water between

- June 13 and 25, 2015; a finding of “fact” that was made without any hearing and,

therefore, deprived BBID of its right to contest the finding. Such a result constitutes a
taking of BBID's property right with due process of law.

As viewed by the SWRCB, the SWRCB first deprived BBID of its property right,
and thereafter through these proceedings, undertook an investigation into the facts and
circumstances to evaluate whether its determination was appropriate. Due process,
however, requires that the factual investigation and hearing be performed before an
agency may deprive a party of its property rights. No hearing at this juncture can cure
this constitutional infirmity. Moreover, BBID never received a hearing on the merits of the
SWRCB's determination prior to an Enforcement Action initiated for the purposes of
punishing BBID. Therefore, BBID respectfully requests that the Hearing Officer dismiss

this enforcement proceeding.

I. MATERIAL FACTS

BBID holds a pre-1914 appropriative water right to divert and beneficially use water
from watercourses in the California Delta. BBID's water right priority date is at least
May 18, 1914. (See Declaration of Lauren Bernadett in Support of Motion to Dismiss
Administrative Civil Liability Complaint In ENF01951 for Violation of Due Process
(Bernadett Decl.), BBID Exh. 202.) On June 12, 2015, Thomas Howard, the SWRCB's

' For purposes of this motion, “ACL Complaint” refers to the complaint specific to BBID, and “ACL
complaint” refers to ACL complaints in general for the purpose of discussing applicable law.
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Executive Director, sent a curtailment notice to BBID, which purports to curtail the pre-
1914 appropriative water rights of BBID and others with 1903 and Iater priority dates?
within the entire Sacramento and San Joaquin River watersheds, including the California
Delta (Curtailment Notice). (See Bernadett Decl., BBID Exh. 219.) The Curtailment
Notice directed BBID to “immediately stop diverting” under its pre-1914 water rights, and
provided that any further diversions would subject BBID to "administrative penalties,
cease and desist orders, or prosecution in court." (/d. at p. 2.)

In response, BBID filed suit against the SWRCB on June 26, 2015, challenging the
Curtailment Notice, and asserting that the SWRCB exceeded its jurisdiction, violated due
process, and conducted a flawed water availability analysis. Multiple other water right
holders similarly situated to BBID, including The West Side Irrigation District (WSID), also
sued the SWRCB to challenge of the Curtailment Notice. On July 10, 2015, in the WSID
proceedings, Judge Shelleyanne Chang of the Sacramento County Superior Coﬁrt
granted WSID's application for a Temporary Restraining Order (TRO), prohibiting the
SWRCB from acting on the basis of the Curtailment Notice, and finding that the
Curtailment Notice violated WSID's constitutional due process rights (Order). (Bernadett
Decl., Exh. A)

On July 15, 2015, in response to the Order, the SWRCB partially rescinded and
purportedly clarified the Curtailment Notice (Rescission and Clarification). (Bernadett
Decl., BBID Exh. 279.) The stated purpose of the Rescission and Clarification was to
rescind the “curtailment” portions of the Curtailment Notice, and to reiterate the SWRCB's
determination that there was no water available for post-1902 water right holders to divert
and that further diversions would subject the water right holder to administrative penalties.

(Id. at pp. 1-2.)
On July 20, 2015, the SWRCB issued the ACL Complaint, alleging that BBID

2 Appropriative water rights have a “priority date.” A priority date places the water right holder in a
hierarchical order. When there is a shortage of supply, water right holders with “junior” priority dates are
the first to recognize the shortage.
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unlawfully diverted water from June 13, 2015 to June 25, 2015. (Bernadett Decl., BBID
Exh. 277 at |1 26, 33.) The underlying basis for the ACL Complaint is the SWRCB’s
June 12, 2015 determination that there was insufficient water available for diversion by
water right holders with a post-1902 priority date. (/d. at ] 31.) The period of alleged
violation begins on June 13, 2015, the day after the Curtailment Notice was issued.? (/d.
at |1 17, 26, 33.) The Rescission and Clarification does not remedy the due process
violation described by Judge Chang but, rather, continues to violate BBID’s due process
rights. Moreover, the SWRCB, through ENF01951, seeks to punish BBID based on the
Curtailment Notice, prior to the SWRCB attempting to cure the constitutional defect in
the Curtailment Notice.

. ARGUMENT

A. The Initial June 12, 2015 Curtailment Notice Violates Due Process Because It
Was Issued Without Any Type of Due Process Hearing

BBID’s pre-1914 appropriative water rights are real property enjoying
Constitutional protections. (Fullerton v. State Water Resources Control Bd. (1979)
90 Cal.App.3d 590, 598 (Fullerton).) Indeed, and since statehood, water rights in
California have been considered real property.* (Fudickar v. Eastside River Irrigation
Dist. (1895) 109 Cal. 29, 36-37; Schimmel v. Martin (1923) 190 Cal. 429, 432; Kidd v.
Laird (1860) 15 Cal. 161, 179-180.) California courts today continue to rely upon this
fundamental principle when resolving issues regarding water rights. (See, e.g., Nicoll v.
Rudhnick (2008) 160 Cal.App.4th 550, 557-558, citing Fullerfon at p. 598 [“The concept of
an appropriative water right is a real property interest incidental and appurtenant to
land”].)

As vested property rights, water rights “cannot be infringed by others or taken by

% The SWRCB, at the July 8, 2015 hearing in The West Side Irrigation Dist. v. State Water Resources
Control Bd., represented that the Curtailment Notice had no relation to the imposition of penalties.
(Bernadett Decl., BBID Exh. 276.) This representation is entirely inconsistent with paragraphs 17 and 18
of the ACL Complaint. (Berndette Decl., BBID Exh. 277.)

* That water rights are considered usufructuary does not make them any less of a real property interest.
(See Stupak-Thrall v. United States (6th Cir. 1996) 89 F.3d 1269, 1296.)
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governmental action without due process ....” (United States v. State Water Resources
Control Bd. (1986) 182 Cal.App.3d 82, 101.) Water rights held and managed by an
irrigation district for the benefit of its landowners are not distinguished from private rights
to water, and receive the same constitutional due process protections. (/vanhoe
Irrigation Dist. v. All Parties and Persons (1957) 47 Cal.2d 597, 625, revd. on other
grounds sub nom. lvanhoe Irrigation Dist. v. McCracken (1958) 78 S.Ct. 1174.) As a
constitutional matter, due process requires an opportunity to be heard, and an
opportunity to confront and cross-examine adverse evidence. (Goldberg v. Kelly (1970)
397 U.S. 254, 268-269.)

The Curtailment Notice was a command by the SWRCB to BBID to cease
exercising its property right — its right to divert water under its pre-1914 appropriative
right. However, the SWRCB issued the Curtailment Notice without any due process
hearing, and BBID had no opportunity to challenge any evidence relied upon by the
SWRCB in issuing the Curtailment Notice. Likewise, BBID did not have an opportunity
to present evidence that the Curtailment Notice should not have issued.

In the WSID matter, Judge Chang determined that the Curtailment Notice violated
due process, issuing a TRO prohibiting the SWRCB from taking any action against
WSID, et al. on the basis of the Curtailment Notice. (See Bernadett Decl., BBID
Exh. 379.) The basis for the Order and TRO was a violation of due process as
articulated by the United States District Court for the Eastern District of California in
Duarte Nursery, Inc. v. United States Army Corps of Eng’rs (E.D. Ca. 2014) 17
F.Supp.3d. 1013 (Duarte). Judge Chang held that the Curtailment Notice violated due
process because it is “coercive such that a recipient is likely to believe they are no longer
entitled to divert ... because the Board has already declared in the Curtailment [Notice]
that it has made a determination that they are no longer entitled to divert under their
appropriative water rights, without any sort of pre-déprivation hearing.” (See Bernadett
Decl., BBID Exh. 379 at ] 15.)

Judge Chang's ruling is equally applicable to the Curtailment Notice issued to
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BBID because the Curtailment Notice that formed the subject of her Order is identical to
the Curtailment Notice issued to BBID. Thus, because the Curtailment Notice violates

WSID's due process rights, it necessarily violates BBID’s due process rights.

B. The Subsequent July 15, 2015 Rescission And Clarification Likewise Violates Due
Process Because It Was Issued Without Any Type of Due Process Hearing

Responding to the Order, on July 15, 2015, the SWRCB issued its Rescission and
Clarification. {See Bernadett Decl., BBID Exh. 279.) Through the Rescission and
Clarification, the SWRCB attempted to cure the due process violations contained in the
Curtailment Notice. While the Rescission and Clarification claims to “rescind the
‘curtailment’ portions of the unavailability notices,” it reiterates the SWRCB'’s finding that
there was and is no water available for BBID to divert under its pre-1914 water right, and
maintains that BBID’s diversion of water after receiving the Curtailment Notice was and
continues to be unlawful. (/d. at p. 1.)

The SWRCB'’s pre-determination of water availability is confirmed in sworn
declarations filed in Superior Court. Specifically, in Banta-Carbona Irrigation Dist. v.
State Water Resources Control Bd., San Joaquin County Superior Court Case
No. 39-2015-00326421-CU-WM-WTK (Banta-Carbona), the SWRCB filed a declaration
in opposition to Banta-Carbona Irrigation District’s request for a TRO. (See Bernadett
Decl., BBID Exh. 299.) John O’'Hagan, Assistant Deputy Director of the SWRCB'’s
Division of Water Rights, oversees the Division’s Enforcement Section, and led the
SWRCB's water availability analysis and curtailment effort for at least the past two years.
In his declaration, Mr. O’'Hagan declares that the Curtailment Notice reflects the
SWRCB'’s determination that water was unavailable for diversion, and that the
Curtailment Notice represents the SWRCB's “findings of the unavailability of water”
under a water right holder’s priority of right, and is subject to enforcement. (/d. at {6.)
Mr. O’Hagan further declares that the “[d]iversion of water when it is unavailable under a

diverter’s priority of right constitutes an unauthorized diversion and a trespass against

the state.” (/d. at 9] 8.)

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR VIOLATION
OF DUE PROCESS 5




SOMACH SIMMONS & DUNN
A Professional Corporation

L VS N ]

O 0 3 N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

While the Rescission and Clarification purports to rescind the “commands”
contained in the Curtailment Notice, it maintains and reiterates the SWRCB findings and
determination that water was unavailable for diversion by BBID, and that continued
diversions by BBID subjected it to penalties. Thus, the Rescission and Clarification
perpetuates the same due process violations Judge Chang found in the Curtailment
Notice. Therefore, the Rescission and Clarification, in finding that water was unavailable
for BBID to divert deprived BBID of use of its water right without providing BBID an
opportunity to challenge or present evidence to rebut the deprivation.

Additionally, the Rescission and Clarification is ambiguous and does not directly
rescind the unconstitutional Curtailment Notice. Rather, it states the earlier Curtailment
Notice is partially rescinded, “[tlhe purpose of this notice is to rescind the ‘curtailment’
portions of the unavailability notices,” and “[t]o the extent that any of the notices
described above contained language that may be construed as an order ... that
language is hereby rescinded.” (Bernadett Decl., BBID Exh. 279, at p. 1.) This
language is ambiguous because a reader cannot reliably determine what, if any, part of

the Curtailment Notice was rescinded, thus continuing the due process violation.

C. The Enforcement Action Perpetuates the Due Process Violations That Started
With the Curtailment Notice and Continued With the Rescission and Clarification

The Enforcement Action is expressly based upon the Curtailment Notice and the
subsequent Rescission and Clarification, which fails to cure the due process violation.
Thus, the Enforcement Action improperly perpetuates the due process violations.

Indeed, notwithstanding the Rescission and Clarification, the ACL Complaint states:

On June 12, 2015, the [SWRCB] issued [the Curtailment Notice], which
notifies all holders of pre-1914 appropriative water rights with a priority date
of 1903 and later within the Sacramento and San Joaquin River
watersheds of the lack of availability of water to serve their rights....
(Bernadett Decl., BBID Exh. 277 at [ 17.)

The ACL Complaint further states the SWRCB'’s predetermination that there was

no water for BBID to divert under its water right, as follows:

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR VIOLATION
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The [Curtailment Notice] reflects the [SWRCB’s] determination that the
existing water available in the Sacramento-San Joaquin River watersheds
and the Delta is insufficient to meet the demands of diverters with claims of
pre-1914 appropriative rights with a priority date of 1903 and later.
Continued diversion when there is no water available under the priority of
the right constitutes unauthorized water diversion and use. Unauthorized
diversion is subject to enforcement. (Bernadett Decl., BBID Exh. 277 at

118.)
Mr. O’Hagan signed the ACL Complaint. As explained herein, Mr. O’'Hagan’s

declaration in Banta-Carbona, filed on June 23, 2015 and the ACL Compiaint, filed
July 20, 2015, make clear that the SWRCB made a prior determination that BBID could
not lawfully divert water under its pre-1914 water right after June 13, 2015. The
SWRCB'’s pre-determination of water unavailability in the Curtailment Notice is the basis
for the SWRCB’s proposed imposition of a multi-million dollar penalty. (See Bernadett
Decl., BBID Exh. 277 at §] 31.) The ACL Complaint states that, because BBID received
the Curtailment Notice, “BBID was aware that the State Water Board had determined
there was insufficient water supply available for BBID’s claimed water right.” (/d. at
1136.) By the phrase “the State Water Board had determined,” the SWRCB is referring
to its determination in the Curtailment Notice that water was unavailable to meet certain
pre-1914 claims of right. (/d. at §[{ 18, 36.) Yet, BBID was never afforded an opportunity
to challenge or present evidence that there was sufficient water available for it to divert.
The SWRCB now argues that BBID will get its “due process” hearing in the
Enforcement Action. (See Bernadett Decl., Exh. B at p. 8:4-12.) Granting a post-
deprivation hearing does not, however, cure the constitutional infirmity. Constitutional
and procedural shortcomings are not curable by offering a hearing. (Cohan v. City of
Thousand Oaks (1994) 30 Cal.App.4th 547, 559 ["a hearing does not cure arbitrary and
high-handed procedural due process violations"].) By arguing that BBID will get its due
process hearing on the deprivation of its property rights through this administrative
proceeding, the SWRCB turns due process on its head. The SWRCB argues that it is
not commanding BBID to cease diversions, but if BBID continues to divert, the SWRCB

will fine BBID $5.2 million based upon the SWRCB's prior finding and determination that

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR VIOLATION
OF DUE PROCESS 7




SOMACH SIMMONS & DUNN
A Professional Corporation

LS VS B S

O 0 N O W

10
11
12
13
14
15
1‘6
17
18
19
20
21
22
23
24
25
26
27
28

there was no water available for BBID to divert. (Bernadett Decl., BBID Exh. 279 at
p. 2.)

The SWRCB further argues that the only way BBID may challenge the SWRCB'’s
finding of water unavailability is to risk an administrative enforcement proceeding.
Threatening enforcement as the only way to obtain a judicial determination of one’s

property right is itself a violation of due process. As Judge Karlton explained in Duarte:

Forcing plaintiffs to wait idly about while [defendant] decides whether to
bring an enforcement action has the effect of continuing to deprive
plaintiffs use of their property, without end. (Duarte, supra, 17 F.Supp.3d
at p. 1023.) '

The SWRCB's position is at direct odds with Duarte. The SWRCB's purported
“rescission” of the command to cease diverting while at the same time retaining the pre-
determination that BBID cannot legally divert, and arguing that BBID can get a fair
hearing when and if the SWRCB brings an enforcement action “has the effect of
continuing to deprive [BBID’s] use of [its] property.” (Duarte, supra, 17 F.Supp.3d at
p. 1023.) The appropriate procedure is for the SWRCB to perform an investigation
pursuant to its prehearing investigatory authority to obtain the necessary information,
and to then have a hearing consistent with due process to determine whether or not
BBID’s water rights are subject to curtailment. Instead, the SWRCB predetermined that
BBID’s water rights were subject to curtailment in the absence of any hearing. The
SWRCB now attempts to conduct a "post-deprivation hearing" after improperly issuing
the ACL Complaint. However, ENF01951 is not a post-deprivation hearing, it is an
enforcement action.

Moreover, the period of alleged unlawful diversions as set forth in the ACL
Complaint is from June 13 through June 25, 2015. The SWRCB did not issue the
Rescission and Clarification until July 15, 2015. Accordingly, even if the Rescission and
Clarification “cured” the due process violation, the SWRCB seeks to assess penalties of
up to $5.2 million for alleged violations during the time the SWRCB was committing an

ongoing violation of BBID's due process rights. Penalties cannot accrue during the

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR VIOLATION
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period of a due process violation; otherwise, due process protections would be
meaningless.

Because the ACL Complaint was issued in the absence of any due process
hearing and without providing BBID the ability to test or present any evidence regarding
the underlying alleged violation, this Enforcement Action continues to perpetuate the
SWRCB's violation of BBID’s due process rights.

D. The Enforcement Action Is Infected By the “Fruits of the Poisonous Tree”

The SWRCB issued the ACL Complaint based on information contained in the
Curtailment Notice, subsequently found unconstitutional by Judge Chang as set forth in
the Order. Because the Curtailment Notice violates BBID'’s due process rights, the
SWRCB is prohibited from using the Curtailment Notice as the basis for this
Enforcement Action. Any evidence obtained by such unconstitutional means, according
to the TRO, cannot legally be used in a subsequent administrative enforcement

proceeding. Specifically, the TRO states in relevant part:

A temporary restraining order shall issue staying or prohibiting
Respondents/Defendants State Water Resources Control Board and
Thomas Howard from taking any action against the West Side Irrigation
District and landowners of the other petitioner Districts on the basis of the
2015 Curtailment Letters sent by the Water Board's Executive Director,
Thomas Howard... (Bernadett Decl., BBID Exh. 379 at p. 7:17-21,
emphasis added.)

In explaining the TRO's restraint against the SWRCB using the unconstitutional
Curtailment Notice, Judge Chang analogized to the situation prohibiting use of the fruits
of the poisonous tree in criminal proceedings. (Bernadett Decl., Exh. C at p. 33:4-8.)
Evidence obtained by improper government conduct is inadmissible. (People v. One
1960 Cadillac Coupe (1964) 62 Cal.2d 92, 96-97 [“exclusionary rules should apply to
improper states conduct whether the proceeding contemplates the deprivation of one’s
liberty or property”]; Elder v. Bd. of Medical Examiners (1966) 241 Cal.App.2d 246,
260-261 [the exclusionary rule applies to proceedings that contemplates the deprivation
of a property right].) As stated by the Supreme Court in People v. Cahan (1955)

44 Cal.2d 434, 445, “any process of law that sanctions the imposition of penalties upon

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR VIOLATION
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an individual through the use of the fruits of official lawlessness tends to the destruction
of the whole system of restraints on the exercise of the public force that are inherent in
the ‘concept of ordered liberty.”

The information contained in the unconstitutional Curtailment Notice forms the
basis of the ACL Complaint. Thus, the SWRCB must be precluded from imposing
penalties using the Curtailment Notice or the Rescission and Clarification.

IV.  CONCLUSION

The ACL Complaint and this Enforcement Action continue to rely on findings of
fact made outside of any due process hearing, depriving BBID of its property right. This
due process violation cannot be cured by offering BBID participation in a post-

deprivation hearing. Therefore, BBID requests that the Hearing Officer dismiss this

Enforcement Action for violation of due process. /
~ SOMACH SIMMONS & DUNN

A Professional Cerporatitn

Dated: January 25, 2016 By: /

"~ Daniel Kely—————

Attorneys for Petitioner/Plaintiff
Byron-Bethany Irrigation District
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PROOF OF SERVICE

| am employed in the County of Sacramento; my business address is 500 Capitol
Mall, Suite 1000, Sacramento, California; | am over the age of 18 years and not a party
to the foregoing action.

On January 25, 2016, | served the following document(s):

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT
IN ENF01951 FOR VIOLATION OF DUE PROCESS

_X (via electronic mail) by causing to be delivered a true copy thereof to the person(s)
and at the email addresses set forth below:

SEE ATTACHED SERVICE LIST

| declare under penalty of perjury that the foregoing is true and correct. Executed
on January 25, 2016 at Sacramento, California.

olanda De La Cruz

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR VIOLATION
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SERVICE LIST OF PARTICIPANTS
BYRON-BETHANY IRRIGATION DISTRICT
ADMINISTRATIVE CIVIL LIABILITY HEARING
(Revised 9/2/15; Revised: 9/11/15)

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL

Division of Water Rights Byron-Bethany Irrigation District
Prosecution Team Daniel Kelly

Andrew Tauriainen, Attorney Il Somach Simmons & Dunn
SWRCB Office of Enforcement 500 Capitol Mall, Suite 1000
1001 | Street, 16th Floor Sacramento, CA 95814
Sacramento, CA 95814 dkelly@somachlaw.com
andrew.tauriainen@waterbcards.ca.gov

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL

Patterson Irrigation District City and County of San Francisco

Banta-Carbona Irrigation District Jonathan Knapp
The West Side Irrigation District Office of the City Attorney
Jeanne M. Zolezzi 1390 Market Street, Suite 418

San Francisco, CA 94102

Herum\Crabtree\Suntag
jonathan.kneapp@sigov.org

5757 Pacific Avenue, Suite 222
Stockton, CA 95207
izolezzi@herumcrabiree.com

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL

Central Delta Water Agency California Department of Water

Jennifer Spaletta Law PC Resources
P.O. Box 2660 Robin McGinnis, Attorney
Lodi, CA 95241 P.O. Box 942836

Sacramento, CA 94236-0001

iennifer@spaletialaw.com _ to,
robin.mcginnis@waler.ca.gov

Dante John Nomellini

Daniel A. McDaniel

Dante John Nomellini, Jr.
NOMELLINI, GRILLI & MCDANIEL
235 East Weber Avenue

Stockton, CA 95202
ngmplcs@pacbell.net
dantejr@pacbell.net

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL

Richard Morat San Joaquin Tributaries Authority
2821 Berkshire Way Tim O'Laughlin

Sacramento, CA 95864 Valerie C. Kincaid
rmorat@gmail.corn O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
fowater@olaughlinparis.com
vkincaid@olaughlinparis.com
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VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL
South Delta Water Agency State Water Contractors
John Herrick Stefani Morris

Law Offices of John Herrick 1121 L Street, Suite 1050
4255 Pacific Avenue, Suite 2 Sacramento, CA 95814
Stockton, CA 95207 SMOrris@swce.org

Email: Jherrlaw@aol.com
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SERVICE LIST
WEST SIDE IRRIGATION DISTRICT
CEASE AND DESIST ORDER HEARING

Division of Water Rights The West Side Irrigation District
Prosecution Team Jeanne M. Zolezzi

Andrew Tauriainen, Attorney Il Karna Harringfeld

SWRCB Office of Enforcement Janelle Krattiger

1001 | Street, 16th Floor Herum\Crabtree\Suntag
Sacramento, CA 95814 5757 Pacific Avenue, Suite 222
andrew.tauriainen@waterboards.ca.gov | Stockton, CA 95207
jzolezzi@herumcrabtree.corn
kharringfeld@herumcrabiree.com
jkrattiger@herumcrabtree.com

State Water Contractors Westlands Water District
Stefani Morris Daniel O’'Hanlon
1121 L Street, Suite 1050 Rebecca Akroyd

Sacramento, CA 95814 Kronick Moskovitz Tiedemann & Girad
SMOITIS@SWC.Org 400 Capitol Mall, 27" Floor
Sacramento, CA 95814
dohanlon@kmig.com
rakroyd@kmig.com

Phillip Williams of Westlands Water
District
pwilliams@westlandswaier.org

South Delta Water Agency Central Delta Water Agency

John Herrick Jennifer Spaletta Law PC
Law Offices of John Herrick P.O. Box 2660

4255 Pacific Avenue, Suite 2 Lodi, CA 95241
Stockton, CA 95207 jennifer@spaletialaw.com

Email: Jherrlaw@aol.com

Dante Nomellini and Dante Nomellini,
Jr.

NOMELLINI, GRILLI & MCDANIEL
namples@pacbell.net
dantejir@pacbheli.net

City and County of San Francisco San Joaquin Tributaries Authority
Jonathan Knapp Valerie C. Kincaid

Office of the City Attorney O’Laughlin & Paris LLP

1390 Market Street, Suite 418 2617 K Street, Suite 100

San Francisco, CA 94102 Sacramento, CA 95816
jonathan.knapp@sigov.org vKincaid@olaughlinparis.com

Byron-Bethany Irrigaton District California Department of Water
Daniel Kelly Resources
Somach Simmons & Dunn Robin McGinnis, Attorney

500 Capitol Mall, Suite 1000 P.O. Boc 942836
Sacramento, CA 95814 Sacramento, CA 94236-0001

dkelly@somachlaw.com robin.mcginnis@water.ca.gov
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l. INTRODUCTION

The administrative civil liability complaint! forming the basis of the State Water
Resources Control Board’s (SWRCB) enforcement proceeding against Byron-Bethany
Irrigation District (BBID) in Enforcement Action ENF01951 (ACL Complaint) is void
because it was issued by John O'Hagan, a state official without legal authority to issue it.
At no relevant time, did John O’Hagan, the Assistant Deputy Director of the Division of
Water Rights at the SWRCB, have express statutory authority, or properly delegated
authority, to issue the ACL Complaint.

The authority to issue an ACL complaint under Water Code section 1055 (for an
alleged violation of Water Code section 1052) is vested solely with the Executive
Director of the SWRCB. (Wat. Code, § 1055, subd. (a) [“The executive director of the
Board may issue a complaint to any person or entity on which administrative civil liability
may be imposed pursuant to Section 1052 ....;” emphasis added].) Indeed, under Water
Code section 1055, the Legislature expressly segregates the authority of the “executive
director” to issue an ACL complaint from the authority of the “board” to issue an order
imposing liability for trespass violations. (/d. at subds. (a), (c).) There is no statute
authorizing the Assistant Deputy Director of the Division of Water Rights to issue an ACL
complaint. Thus, because Mr. O’Hagan lacked legal authority to issue the ACL
Complaint, BBID requests the Hearing Officer strike the ACL Complaint in ENF01951,
and dismiss this enforcement proceeding.

1. MATERIAL FACTS

BBID diverts water from the California Delta under a pre-1914 appropriative water
right. (Declaration of Lauren Bernadett in Support of Motion to Strike Administrative Civil
Liability Complaint in ENF01951 for Lack of Delegation Authority (Bernadett Decl.),

BBID Exh. 202.) On July 20, 2015, Mr. O’Hagan signed and issued the ACL Complaint,

alleging BBID’s water diversions between June 13, 2015 and June 25, 2015 were

' For purposes of this motion, “ACL Complaint” refers to the complaint specific to BBID, and “ACL
complaint” refers to ACL complaints in general for the purpose of discussing applicable law.

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR
LACK OF DELEGATION AUTHORITY 1
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unlawful because there was insufficient water available to satisfy the priority of its water
right during this period. (Bernadett Decl., BBID Exh. 277.) The alleged unlawful
diversions occurred within the legal boundary of the “Delta” as defined in Water Code
section 12220. Mr. O’'Hagan signed both the ACL Complaint, and the letter transmitting
the ACL Complaint to BBID. (/bid.)

Paragraph 3 of the ACL Complaint describes the putative delegated authority

under which Mr. O’'Hagan believed he was authorized to issue the ACL Complaint, as
follows:

Water Code section 1055, subdivision (a), provides that the Executive
Director of the State Water Board may issue a complaint to any person or
entity on whom Administrative Civil Liability (ACL) may be imposed. On
June 5, 2012, the Executive Director delegated this authority to the Deputy
Director for Water Rights. State Water Board Resolution 2012-0029
authorizes the Deputy Director for Water Rights to issue an order imposing
an ACL when a complaint has been issued and no hearing has been
requested within 20 days of receipt of the complaint. The Deputy Director
for Water Rights has redelegated this authority to the Assistant Deputy
Director for Water Rights pursuant to State Water Board Resolution 2012-
0029. (Bernadett Decl., BBID Exh. 277 at §] 3 (emphasis added).)

During his recent deposition in this administrative proceeding, Mr. O'Hagan was

asked about his authority to issue the ACL Complaint, and he responded as follows:

| am redelegated from the Deputy Director. And under water code for the
Administrative Civil Liabilities and Cease and Desist Orders, that is
authorized by water code to the Executive Director. He has delegated that
down to the Deputy Director for Water Rights, and then she has
redelegated that to me. (Bernadett Decl., Exh. A))

When asked for specifics, Mr. O’Hagan stated that he would “supply [BBID] with a
copy of the delegation document and of the redelegation document.” (/d. at p. 252:2-4.)
Following the deposition, Andrew Tauriainen (a member of the Prosecution Team)
provided the July 6, 2012 Redelegation Memorandum from Barbara Evoy
(Memorandum), and the June 5, 2012 SWRCB Resolution No. 2012-0029 (Resolution
No. 2012-0029). (Bernadett Decl., Exh. B; Bernadett Decl., BBID Exh. 298; and
Bernadett Decl., BBID Exh. 300.) However, neither the Memorandum nor Resolution
No. 2012-0029 provide Mr. O’Hagan with authority to issue an ACL complaint to a Delta

diverter under Water Code section 1055.

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR
LACK OF DELEGATION AUTHORITY 2
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I.  ARGUMENT

A. The Authority to Issue the ACL Complaint Cannot Be Delegated to Mr. O’Hagan
Because Powers Personally Vested in Public Agencies/Officers Cannot Be
Delegated Absent Statutory Authority

“As a general rule, powers conferred upon public agencies and officers which
involve the exercise of judgment or discretion are in the nature of public trusts and
cannot be surrendered or delegated to subordinates in the absence of statutory
authorization. [Citations.]” (California School Employees Assn. v. Personnel Com. of
the Pajaro Valley Unified School Dist. of Santa Cruz County (1970) 3 Cal.3d 139, 144
(California School Employees Assn.); see also Bagley v. City of Manhattan Beach
(1976) 18 Cal.3d 22, 24-25.) In contrast to discretionary action, “public agencies may
delegate the performance of ministerial tasks, including the investigation and
determination of facts preliminary to agency action. [Citations.]” (California School
Employees Assn. at p. 144.) When the Legislature provides an official with powers and
duties personal to the individual, however, the powers and duties cannot be delegated.
(See Central Delta Water Agency v. State Water Resources Control Bd. (2004)

124 Cal.App.4th 245, 261.)

Under Water Code section 1055, the power and authority to issue an ACL
complaint for alleged violations of Water Code section 1052 is personally vested in the
Executive Director. (Wat. Code, § 1055, subd. (a).) Thus, the Executive Director cannot
delegate his authority under Water Code section 1055. (California School Employees
Assn., supra, 3 Cal.3d at p. 144.) Similarly, the Legislature vested personal powers and
duties in the Delta Watermaster over matters affecting the Delta. (Wat. Code, § 85230,
subd. (b) [“The Delta Watermaster's delegated authority shall include authority to ...
issue a[n] ... administrative civil liability compliant.”].) Thus, to the extent that such
authority applies to this enforcement proceeding, the Delta Watermaster has not
delegated this authority. Accordingly, there is no legal support for Mr. O’Hagan’s
putative authority to issue the ACL Complaint.

The SWRCB is a five-member board, with each board member appointed by the

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR
LACK OF DELEGATION AUTHORITY 3
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Governor for a four-year term. (Wat. Code, §8§ 175, 177.) The Executive Director, Tom
Howard, oversees all programs and program staff within the SWRCB. (Bernadett Decl.,
BBID Exh. 297.) Mr. Howard is supported by two Chief Deputy Directors who oversee
multiple programs. (/bid.) Relevant to this motion, Caren Trgovcich is the Chief Deputy
Director who oversees the Division of Water Rights program (headed by Deputy Director
Barbara Evoy), which includes the Permitting and Enforcement Branch (headed by
Assistant Deputy Director Mr. O’Hagan). (/bid.) One of the two sections under the
Permitting and Enforcement Branch is the Enforcement Section, managed by Kathy
Mrowka. (/bid.)

A separate and direct line of organization runs from the Board to the Executive
Director, Mr. Howard, and, in turn, to the Office of Delta Watermaster (Michael George_),
who is an SWRCB-appointed special master for the Delta. (Wat. Code, § 85230, subd.
(a); Bernadett Decl., BBID Exh. 297.) Thus, the Office of the Delta Watermaster is
independent and separate from the programs that are overseen by the Chief Deputy
Directors, and the Delta Watermaster reports directly to the Executive Director, like the
Chief Deputy Directors.

In 2009, the Legislature directed the SWRCB to delegate certain powers and
duties to the Delta Watermaster. The Sacramento-San Joaquin Delta Reform Act of
2009, now codified in the Water Code, states that the SWRCB “shall adopt internal
procedures delegating authority to the Delta Watermaster.” (Wat. Code, § 85230, subd.
(b).) The Delta Watermaster's authority is limited to diversions within the Delta. (/bid.)

Water Code section 1055 provides that: (1) the Executive Director may issue ACL
complaints; and (2) if the party served timely requests a hearing before the Board, after
the hearing the Board may adopt an order imposing liability. (Wat. Code, § 1055,
subds. (a), (c).) Under Resolution No. 2012-0029, the Board purports to delegate its
authority to issue an ACL order to the Deputy Director of Water Rights (Ms. Evoy), only
when an ACL complaint has issued but no hearing has been requested. (Bernadett

Decl., BBID Exh. 298 at 4.9.2.) In her Memorandum, the Deputy Director (Ms. Evoy)

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR
LACK OF DELEGATION AUTHORITY 4
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purports to “redelegate” this specific authority to the Assistant Deputy Director
(Mr. O’'Hagan). (Bernadett Decl., BBID Exh. 300 at {14.9.2.) However, the authority to
issue an ACL complaint is not addressed in either Resolution No. 2012-0029 or the
Memorandum.

Moreover, for certain types of ACL complaints arising out of diversions in the
Delta, the Legislature expressly states that “[tlhe Delta Watermaster's delegated
authority shall include . . . authority to issue a notice of a proposed cease and desist
order or administrative civil liability complaint.” (Wat. Code, § 85230, subd. (b),
emphasis added.) Consistent with this statutory directive, on October 3, 2012, the Board
adopted Resolution No. 2012-0048, providing the Delta Watermaster with the authority

to take the following actions relating to diversions within the Delta:

Issue proposed administrative liability complaints, and, when a hearing has
not been requested, issue an order imposing administrative liability in
accordance with Water Code section 1055 et seq. (Bernadett Decl., BBID
Exh. 304 at 9 1.6.)

Resolution No. 2012-0048 also provides that the tasks delegated to the Deputy
Director of Water Rights (Ms. Evoy) under Resolution No. 2012-0029 would be
inapplicable to diversions in the Delta “except to the extent the Delta Watermaster
expressly authorizes the Deputy Director for Water Rights or appropriate staff within the
Division of Water Rights to proceed.” (Bernadett Decl., BBID Exh. 304 at [ 3.)

BBID is unaware of, and the Prosecution Team has not provided, any document
reflecting an express authorization by the Delta Watermaster to the Deputy Director of
Water Rights or any other person regarding the issuance of ACL complaints relating to
diversions in the Delta.? Therefore, Mr. O’Hagan is not legally authorized to issue the

ACL Complaint, and it is void.

2 Any redelegation to subordinate staff would be unlawful. As such, the Delta Watermaster cannot
redelegate this authority to the Deputy Director. (Central Delta Water Agency v. State Water Resources

Control Bd. (2004) 124 Cal.App4th at 261.)

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR
LACK OF DELEGATION AUTHORITY 5
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B. Even If Authority to Issue the ACL Complaint Can Be Delegated to Mr. O’'Hagan,
Neither Resolution No. 2012-0029 Nor the Redelegation Memorandum Provide
Mr. O’'Hagan with Authority to Issue the ACL Complaint

Even assuming that the Executive Director can delegate his authority to issue an

ACL complaint under Water Code section 1055, there are three reasons why Resolution

No. 2012-0029, and the Memorandum do not provide Mr. O'Hagan with delegated

authority to issue the ACL Complaint against BBID:

(1)

(2)

Resolution No. 2012-0029 purports to delegate to the Deputy Director of
the Division of Water Rights only the ability to issue an ACL order, not an
ACL complaint (i.e., the Deputy Director has the power to ‘[i]ssue an order
imposing administrative civil liability when a complaint has been issued and
no hearing has been requested . . . .” (Bernadett Decl., BBID Exh. 298 at
14.9.2, emphasis added.) An ACL complaint describes the actions that
constitute an alleged violation, and provides the alleged violator with an
opportunity to request a hearing. (Wat. Code, § 1055, subds. (a), (b).) In
contrast, an ACL order is adopted to impose administrative civil liability on
the alleged violator, and may only be issued by the Deputy Director for
Water Rights when a hearing is waived or, if a hearing is requested, by the
Board after the hearing on the merits has concluded. (/d. at subd. (c).)
Therefore, an ACL order is a distinct and separate document from an

ACL complaint.

Contrary to Mr. O'Hagan'’s representation at his deposition, Resolution

No. 2012-0029 does not address delegation of the Executive Director’s
authority to issue an ACL complaint. Under Resolution No. 2012-0029, the
Board delegates to the Deputy Director its authority to issue an ACL order.
The Deputy Director cannot “redelegate” any greater authority than the
authority she had when she issued the Memorandum. Therefore, the
Deputy Director could not delegate authority to issue an ACL complaint

because no such authority was delegated to her under Resolution

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR
LACK OF DELEGATION AUTHORITY 6
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No. 2012-0029.

(3)  Even if Resolution No. 2012-0029 could be read consistent with the
Prosecution Team’s interpretation (which it can’t), Resolution No. 2012-
0048 expressly nullifies the authorities delegated in Resolution No. 2012-
0029 with respect to activities and diversions in the Delta. (Bernadett
Decl., BBID Exh. 304 at | 3 [tasks delegated under Resolution No. 2012-
0029 are inapplicable “to diversions in the Delta”].) it is undisputed that the
diversions forming the basis of this enforcement proceeding were
diversions in the Delta. Therefore, Resolution No. 2012-0029 is
inapplicable to this proceeding.

For the reasons stated above, the authority to issue an ACL complaint remains
with the Executive Director under Water Code section 1055, subdivision (a), because
that authority was not delegated under Resolution No. 2012-0029, relied on by the
SWRCB, and could not be “redelegated” to Mr. O'Hagan. Additionally, because the
alleged wrongful diversions occurred within Delta, Resolution No. 2012-0029 does not

apply.
V. CONCLUSION

At no relevant time did Mr. O’Hagan have legal authority to issue an ACL
complaint under Water Code section 1055 for alleged unlawful diversions under Water
Code section 1052, or relating to diversions of water in the Delta. Because Mr. O’Hagan
did not have legal authority to issue the ACL Complaint, the ACL Complaint is void.
Therefore, BBID respectfully requests that the Hearing Officer strike the ACL Complaint, _

and dismiss this proceeding.

Dated: January 25, 2016 By:

. A
api€l Kelly
Attorneys for Petitioner/Plaintiff
Byron-Bethany Irrigation District

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR
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PROOF OF SERVICE
| am employed in the County of Sacramento; my business address is 500 Capitol

Mall, Suite 1000, Sacramento, California; | am over the age of 18 years and not a party
to the foregoing action.

On January 25, 2016, | served the following document(s):

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN
ENF01951 FOR LACK OF DELEGATION AUTHORITY

_X (via electronic mail) by causing to be delivered a true copy thereof to the person(s)
and at the email addresses set forth below:

SEE ATTACHED SERVICE LIST

| declare under penalty of perjury that the foregoing is true and correct. Executed
on January 25, 2016 at Sacramento, California.

Yolanda De L4 Cruz U

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR
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SERVICE LIST OF PARTICIPANTS
BYRON-BETHANY IRRIGATION DISTRICT
ADMINISTRATIVE CIVIL LIABILITY HEARING
(Revised 9/2/15; Revised: 9/11/15)

VIA ELECTRONIC MAIL

Division of Water Rights
Prosecution Team

Andrew Tauriainen, Attorney lll
SWRCB Office of Enforcement
1001 | Street, 16th Floor
Sacramento, CA 95814

andrew.tauriainen@waterboards.ca.qov

VIA ELECTRONIC MAIL

Byron-Bethany Irrigation District
Daniel Kelly

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000
Sacramento, CA 95814
dkelly@somachlaw.com

VIA ELECTRONIC MAIL

Patterson Irrigation District
Banta-Carbona Irrigation District
The West Side Irrigation District
Jeanne M. Zolezzi
Herum\Crabtree\Suntag

5757 Pacific Avenue, Suite 222
Stockton, CA 95207
jzolezzi@hearumcrabtree.com

VIA ELECTRONIC MAIL

City and County of San Francisco
Jonathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418
San Francisco, CA 94102
jonathan.knapp@sfgov.org

VIA ELECTRONIC MAIL

Central Delta Water Agency
Jennifer Spaletta Law PC
P.O. Box 2660

Lodi, CA 95241
jennifer@spaletialaw.com

Dante John Nomellini

Daniel A. McDaniel

Dante John Nomellini, Jr.
NOMELLINI, GRILLI & MCDANIEL
235 East Weber Avenue

Stockton, CA 95202
namples@pacbell.net
dantejr@pacbell.net

VIA ELECTRONIC MAIL

California Department of Water
Resources

Robin McGinnis, Attorney

P.O. Box 942836

Sacramento, CA 94236-0001
robin.mcginnis@water.ca.gov

VIA ELECTRONIC MAIL

Richard Morat

2821 Berkshire Way
Sacramento, CA 95864
rmorai@amail.com

VIA ELECTRONIC MAIL

San Joaquin Tributaries Authority
Tim O’Laughlin

Valerie C. Kincaid

O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
towater@olaughlinparis.com
vkincaid@olaughlinparis.com
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VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL

South Delta Water Agency State Water Contractors
John Herrick Stefani Morris

Law Offices of John Herrick 1121 L Street, Suite 1050
4255 Pacific Avenue, Suite 2 Sacramento, CA 95814
Stockton, CA 95207 - smorris@swec.org

Email: Jherriaw@acl.com
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CEASE AND DESIST ORDER HEARING

Division of Water Rights
Prosecution Team

Andrew Tauriainen, Attorney |li
SWRCB Office of Enforcement
1001 | Street, 16th Floor
Sacramento, CA 95814

andrew.tauriainen@waterboards.ca.qov

The West Side Irrigation District
Jeanne M. Zolezzi

Karna Harringfeld

Janelle Krattiger
Herum\Crabtree\Suntag

5757 Pacific Avenue, Suite 222
Stockton, CA 95207
jzolezzi@herumcrabtree.com
kharringield@herumcrabiree.com
krattiger@herumcrabtree.com

State Water Contractors Westlands Water District
Stefani Morris Daniel O’Hanlon
1121 L Street, Suite 1050 Rebecca Akroyd

Sacramento, CA 95814
SMoITis@swe.org

Kronick Moskovitz Tiedemann & Girad
400 Capitol Mall, 27" Floor
Sacramento, CA 95814
dohanlon@kmtg.com
rakrovd@iimtag.com

Phillip Williams of Westlands Water
District
pwilliams@westlandswater.org

South Delta Water Agency
John Herrick

Law Offices of John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207

Email: Jherriaw@aol.com

| Central Delta Water Agency

Jennifer Spaletta Law PC
P.O. Box 2660

Lodi, CA 95241
iennifer@spaletialaw.com

Dante Nomellini and Dante Nomellini,
Jr.

NOMELLINI, GRILLI & MCDANIEL
ngmplcs@pacbell.net
dantejr@pacbell.net

City and County of San Francisco
Jonathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418
San Francisco, CA 94102
jonathan.knapn@sfgov.org

San Joaquin Tributaries Authority
Valerie C. Kincaid

O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
vkincaid@olaughlinparis.com

Byron-Bethany Irrigaton District
Daniel Kelly

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000
Sacramento, CA 95814
dkelly@somachlaw.com

California Department of Water
Resources

Robin McGinnis, Attorney

P.O. Boc 942836

Sacramento, CA 94236-0001
robin.mcginnis@water.ca.gov

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR
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500 Capitol Mall, Suite 1000
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Telephone: (916) 446-7979
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Attorneys for Petitioner/Plaintiff BYRON-
BETHANY IRRIGATION DISTRICT

BEFORE THE
CALIFORNIA STATE WATER RESOURCES CONTROL BOARD
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I. INTRODUCTION

The ByronfBethany Irrigation District (BBID) holds a pre-1914 appropriative water
right to divert and beneficially use water from watercourses in the California Delta. The
State Water Resources Control Board (SWRCB) issued a Curtailment Notice to BBID
commanding it stop diverting water. BBID filed an action challenging the directive. The
SWRCB later issued the Administrative Civil Liability complaint (ACL Complaint) against
BBID in Enforcement Action ENF01951 (ENF01951). The predicate issue in this
adjudication is whether there was sufficient water available to justify BBID’s diversions of
water in June 2015.

The right to an unbiased adjudicator in an administrative adjudication is a
fundamental component of due process. Under California law, a hearing officer is
subject to disqualification for bias, prejudice, or interest in the proceeding. To avoid a
violation of due process, the SWRCB must ensure adequate separation of functions
between the individuals acting in a prosecuting capacity from those acting as an
adjudicatory capacity. Additionally, the héaring officer must not have prejudged the
outcome of the adjudication.

In ENF01951, the SWRCB appointed Tam M. Doduc, a Board member, as the
Hearing Officer and designated the Hearing Team and Prosecution Team in its Notice of
Public Hearing. The Prosecution Team’s members, however, have been key advisers to
Board Members, including the Hearing Officer, regarding both water availability and the
SWRCB'’s enforcement strategy, and have extensively discussed the same with SWRCB
Executive Management, who also advise the Board. These communications negate the
purpose of the separation of functions requirement, which is to ensure due process.
Furthermore, these extensive communications between members of the Hearing Team,
Prosecution Team and Hearing Officer (as a Board Member) create an unacceptable
probability of actual bias on the part of the Hearing Officer, which is too high to be
constitutionally tolerable. Therefore, BBID requests disqualification of the appointed

Hearing Officer, and immediate appointment of a neutral officer.

MOTION TO DISQUALIFY HEARING OFFICER 1




SOMACH SIMMONS & DUNN
A Professional Corporation

O 0 NN N AW -

I S N N T O N O N N S S S O

[l. PERTINENT PROCEDURAL BACKGROUND

BBID diverts water from the California Delta pursuant to a pre-1914 appropriative
water right. (BBID Exh. 202.)1 On June 12, 2015, Thomas Howard, the SWRCB's
Executive Director, issued a “Curtailmént Notice” purporting to curtail the pre-1914
appropriative water rights of BBID and others with 1903 and later priority dates within the
entire Sacramento and San Joaquin River watersheds, including the California Delta.
(BBID Exh. 219.) BBID and others filed suit against the SWRCB, challenging the
Curtailment Notice, and asserting that the SWRCB exceeded its jurisdiction, violated due
process, and conducted a flawed water availability analysis. (Exh. C.)

On July 20, 2015, John O’Hagan, the SWRCB'’s Assistant Deputy Director of the
Division of Water Rights, issued the ACL Complaint in ENF01951, alleging BBID’s water
diversions between June 13, 2015 and June 25, 2015 were unlawful because water was
unavailable under the priority of BBID’s water right during this period. (BBID Exh. 277.)
The SWRCB issued a “Notice of Public Hearing and Pre-Hearing Conference” on August
19, 2015 (Hearing Notice), advising that Board Member Doduc will serve as the Hearing
Officer, and designating a “Hearing Team” and a “Prosecution Team.” (BBID Exh. 302
atp. 3.) The Hearing Notice states: “[tlhe hearing team members will be: Nicole Kuenzi,
Staff Counsel; Jane Farwell-Jensen, Environmental Scientist; and Ernest Mona, Water
Resource Engineer.” (/bid.) The purpose of the Hearing Team is to “assist the hearing
officer by providing legal and technical advice.” (/bid.) The Prosecution Team members
are Andrew Tauriainen, an attorney in the Office of Enforcement, and Kathy Mrowka, the
Manager of the Enforcement Section. (/bid.) Mr. O'Hagan, who oversees the SWRCB's
Enforcement Section and is Ms. Mrowka's direct supervisor, stated in sworn testimony
that he considers himself part of the Prosecution Team, whether or not expressly
identified in that capacity in the Hearing Notice. (BBID Exh. 297; BBID Exh. 334 at
pp. 13:23-14:2; Exh. F at p. 106:19-23.) Mr. O'Hagan also signed the ACL Complaint,

' All exhibits referenced herein are attached to the Declaration of Lauren Bernadett in Support of Motion to
Disqualify Hearing Officer submitted concurrently herewith.
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which is the Prosecution Team’s “Complaint.” (BBID Exh. 277.) Additionally, Michael
George, the Delta Watermaster, identifies himself as part of the Prosecution Team, and
Thomas Howard signed the Curtailment Notice, which commenced ENF01951. (Exh. A
at p. 49:11-18; BBID Exh. 219))

Under the heading “separation of functions,” the Hearing Notice confirms that
“[tlhe prosecution team is separated from the hearing team and is prohibited from having
ex parte communications with any members of the State Water Board and any members
of the hearing team regarding substantive issues and controversial procedural issues
within the scope of this proceeding. This separation of functions also applies to the
supervisors of each team.” (BBID Exh. 302 at p. 3.)

. ARGUMENT

A. The Guarantee of Due Process Mandates a Fair Hearing

The right to an unbiased adjudicator is a fundamental component of the
guarantee of due process. (Morongo Band of Mission Indians v. State Water Resources
Control Bd. (2009) 45 Cal.4th 731, 737 (Morongo) [“the constitutional guarantee of due
process of law requires a fair tribunal” in administrative adj’udications].) “A fair tribunal is
one in which the judge or other decision maker is free of bias for or against a party.”
(Ibid.) Thus, “the presiding officer” and any “other person or body to which power to hear
or decide in the [administrative] proceeding is delegated” are “subject to disqualification
for bias, prejudice or interest in the proceeding.” (Gov. Code, § 11425.40.)

As one safeguard against biased deéision-makers, an agency must separate the
adjudicative function from the investigative, prosecutorial, and advocacy functions within
the agency when it conducts an adjudication. (Gov. Code, § 11425.10(4).) This
mandatory separation of functions is “[o]ne of the basic tenets of the APA [because it]
promotes both the appearance of fairness and the absence of even a probability of
outside influence on administrative hearings.” (Nightlife Partners, Ltd. v. City of Beverly
Hills (2003) 108 Cal.App.4th 81, 91 (Nightlife).) Thus, administrative adjudications

protect due process rights in two ways: (1) persons who are biased or who have
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prejudged a matter may not act as adjudicators; and (2) an agency must separate the
prosecuting and adjudicating functions. The test is an objective one. (People v.

Freeman (2010) 47 Cal.4th 993, 1001.)

B. The Pertinent Test is Whether the Totality-Of-The-Circumstances Shows the
Probability of Actual Bias is Too High to be Constitutionally Tolerable

Generally, “[ijn water rights adjudicative proceedings, [the] Board member serves
as the hearing officer, and the agency’s practice is to separate the prosecutorial and
advisory functions on the staff level, with some employees assigned to an enforcement
team and others to a hearing team.” (Morongo, supra, 45 Cal.4th at p. 735.) To
guarantee due process in such adjudications, “an employee engaged in prosecuting
functions for an agency in a case may not, in the same or a factually related case,
participate or advise in either the decision, or the [review] of that decision.” (Nightlife,
supra, 108 Cal.App.4th at p. 92, original italics.)

BBID need not show actual bias or prejudice to support its motion for
disqualification; it need only show that this is a situation “in which experience teaches
that the probability of actual bias on the part of the judge or decisionmaker is too high to
be constitutionally tolerable.’ [Citation.]” (Morongo, supra, 45 Cal.4th at p. 737.) The
due process evaluation is a totality-of-the-circumstances analysis. (Quintero v. City of
Santa Ana (2003) 114 Cal.App.4th 810, 817 (Quintero), disapproved on other grounds in
Morongo at p. 740, fn. 2.)> Accordingly, while the trust and collegiality between a
hearing officer and prosecution team members is not, in-and-of-itself, sufficientto -
support a hearing officer’s disqualification in an adjudication, such a relationship coupled
with other evidence that the lines between advocate and adviser have become blurred

can rise to the level of a due process violation. (Morongo at pp. 741-742 [approving the

- totality-of-the-circumstances test outlined in Quintero].) Here, the facts delineate a

2 Quintero remains good law. The Supreme Court only disapproved of language in Quintero “suggesting
the existence of a per se rule barring agency attorneys from simultaneously exercising advisory and
prosecutorial functions, even in‘unrelated proceedings.” (Morongo at p. 740, fn. 2, italics added.)

MOTION TO DISQUALIFY HEARING OFFICER 4
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pattern of failure to separate the prosecuting and adjudicating functions regarding issues

directly related to and critical to fair adjudication in ENFO1951.

C. The SWRCB Has Not Observed the Separation of Functions as Required By
Statute, Case Law, and the Hearing Notice

BBID and the SWRCB agree that water availability is the predicate issue in this
proceeding. (Exh. G at p. 2.) Thus, the repeated and detailed interactions between the
Prosecuticn Team, SWRCB executive management, and Board Members regarding
water availability and curtailments for at least two years prior to June 2015 makes the
separation of functions illusory at best. At various Board meetings, Mr. O’Hagan and
Ms. Mrowka, both members of the Prosecution Team, provided numerous updates and
presentations to the Board Members regarding water supply availability and
curtailments. (See, e.g., Board Meetings: BBID Exh. 306 at p. 3; BBID Exh. 308 at
pp. 5, 7; BBID Exh. 310 at pp. 3, 5, 7; BBID Exh. 312 at pp. 4-7, 9; BBID Exh. 316 at
pp. 3-9, 11-12 [discussing plans to issiue curtailments, predictions for curtailing senior
water right holders, and in what increment curtailments will be issued]; BBID Exh. 318 at
pp. 3-4, 7-10; BBID Exh. 322 at pp. 9-11; BBID Exh. 324 at pp. 4-5; BBID Exh. 328 at
pp. 4-9; BBID Exh. 330 at pp. 5-6.) Ms. Mrowka and Mr. O’Hagan further advised and
updated the Board Members on water availability, curtailment, and enforcement actions
after issuing the ACL Complaint. (Board Meetings: BBID Exh. 332 at pp. 3-4; BBID
Exh. 334 at pp. 20-21 [“At this time, the demand in the watersheds are going slightly
down after July is the peak month for water demand in our analysis. But the supply is
not getting any better.”].)

Even outside of formal Board meetings, Mr. O’Hagan, Ms. Mrowka, and Board
Members directly discussed water availability and curtailment issues with each other.
(Emails: F. Spivy-Weber cc’ing J. O’'Hagan, BBID Exh. 280 [approving curtailment letter
and confirming to inform governor’s office]; J. O’Hagan to D. D’Adamo et al., cc'ing
K. Mrowka et al., BBID Exh. 281 [discussing water availability as related to curtailments];

K. Mrowka to D. D'’Adamo and J. O’'Hagan et al., BBID Exh. 282 [sending water

MOTION TO DISQUALIFY HEARING OFFICER 5
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availability graphs created in response to stakeholder requests]; K. Mrowka to

G. Kostyrko, Exh. B [*John just returned from briefing Felicia. He said Thursday for
curtailment.”]; from K. Mrowka to F. Marcus et al., BBID Exh. 283 [noting curtailment
notice recipients must cease diversion and there is no exemption for health and safety
needs]; C. Trgovcich to D. D'’Adamo, cc’ing J. O’'Hagan et al., BBID Exh. 284 [discussing
curtailment and enforcement process, litigation, and messaging]; C. Trgovcich to T.
Doduc et al., BBID Exh. 285 [informing ACL Complaint is scheduled to be issued]; F.
Marcus cc'ing J. O’Hagan, BBID Exh. 286 [inquiring about curtaiiment lifts and
recommending messaging].) Thus, Mr. O'Hagan and Ms. Mrowka have acted as
principal advisers to Board Members on water availability, curtailment, and the drought.

Mr. Tauriainen, also a Prosecution Team member, likewise advised Board
Members regarding curtailment and enforcement issues. (See, e.g., Board Meeting,
BBID Exh. 314 at pp. 3, 14-18, 25-27.) Mr. George, the Delta Watermaster who
identifies himself as a Prosecution Team member, also had numerous conversations
with Board Members, including the Hearing Officer, regarding water availability in the
Delta. (Exh. A at pp. 79:10-80:3.) Indeed, at a public workshop, Board Members
discussed with SWRCB management and enforcement staff the desire to develop a
strategy “to tee up the issues” for enforcement and get “a clearer sense of the timing|,]”
and their statements indicate that discussions of these critical issues occurred outside of
the eyes of the public. (Board Meeting: BBID Exh. 323 at pp. 6-7, 15-17; BBID Exh. 324
at pp. 20-21.) Similarly, Mr. Howard, who signed the Curtailment Notice, had numerous
substantive discussions with Board Members regarding curtailment methodology and
water availability. (Exh. D at pp. 98-100; Exh. E at p. 149.)

The due process concerns do not extend only to the members of the Prosecution
Team. Mr. Mona, a member of the Hearing Team, is an engineer for the Hearings Unit
of the Division of Water Rights. (BBID Exh. 296.) He will be assisting the Hearing
Officer “by providing legal and technical advice.” (BBID Exh. 302 at p. 3.) However, he

is supervised by Diane Riddle (Manager of the Bay Delta and Hearings Section) and

MOTION TO DISQUALIFY HEARING OFFICER 6
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Les Grober (Assistant Deputy Director of the Hearings and Special Programs Branch),
both of whom have been extensively included in water availability and curtailment
discussions and decisions with the Prosecution Team. (Emails: BBID Exhs. 346-378;
e.g., J. Kassel to J. O’'Hagan et al., cc’ing L. Grober, BBID Exh. 347 [asking L. Grober if
J. O’Hagan should treat the Sacramento and San Joaquin Watersheds as a single
watershed]; R. Satkowski to J. O'Hagan, L. Grober, K. Mrowka, and D. Riddle, BBID
Exh. 357 [summarizing meeting where L. Grober, D. Riddle, J. O’Hagan, and K. Mrowka
decided how to develop a water rights and use dataset and discussed drought water
allocation models]; B. Evoy to J. O’'Hagan, K. Mrowka, and L. Grober, BBID Exh. 364
[initiating weekly meetings to discuss curtailments before J. O’Hagan tackled curtailment
issues]; B. Evoy to J. O'Hagan, D. Riddle, and L. Grober, BBID Exh. 375 [update on
status of, expectations for, and evaluation of water right curtailments and water
availability].)

Additionally, Mr. Grober advised the Board on water availability determinations
made by staff in connection with curtailments and the decision to bring ENF01951.
(Board Meetings: BBID Exh. 330 [L. Grober and K. Mrowka updating Board on
curtailments and certification form response rate]; BBID Exh. 334 [L. Grober and J.
O’Hagan presenting drought rebort to Board].) This is problematic because the
separation between the Prosecution and Hearing Teams extends to supervisors of the
team members. (BBID Exh. 302 at p. 3.) Mr. Mona's supervisors have advised the
Board on the predicate issue in this adjudication (i.e., the water availability analysis) for
over two years, agreeing with the Prosecution Team’s position; whereas Mr. Mona musf
now provide neutral advice to the Hearing Officer as part of the Hearing Team.

For the foregoing reasons, instituting a separation of functions now is
meaningless. When the totality of the circumstances described heréin are viewed
objectively, it is clear that the Prosecution Team members have participated in and
advised the Board Members regarding the predicate issue of water availability pertinent

to this proceeding as warned against in Nightlife, and has created the appearance of
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bias and unfairness that Quintero found unacceptable. (Nightlife, supra, 108
Cal.App.4th at pp. 92-93, 98 [violation of due process when assistant city attorney who
made initial decision to deny business permit application subsequently acted as legal
adviser to hearing officer reviewing that denial]; Quintero, supra, 14 Cal.App.4th at pp.
814-817 [legal adviser’s role in various matters serving in dual capacity as prosecutor
and adviser to the board regarding the matter at issue “[gave] the appearance of bias
and unfairness and suggest[ed] the probability of his influence on the [b]oard”]; compare
Morongo, supra, 45 Cal.4th at 734 [due process not violated when an agency attorney
prosecuting the matter before the SWRCB simultaneously served as an adviser to that
board on an unrelated matter]; compare also Today’s Fresh Start, Inc. v. Los Angeles
County Office of Ed. (2013) 57 Cal.4th 197, 222 [superintendent’'s recommended
revocation of charter not due process violation because she had no role other than as a
witness in public proceedings and she was not in a position of defending her own actions
or decisions before the adjudicatory decision maker].)

Additionally, SWRCB staff and management are unclear as to what roles each
other play in ENF01951. Itis not possible to maintain "separation” if one does not
known whom he/she can talk to. In his deposition, Mr. George, who believes he is a
member of the Prosecution Team, stated he did not know whether specific individuals
were part of the prosecution team. (BBID Exh. A at pp. 49:11-25.) Similarly, during his
deposition in this proceeding, Mr. Howard stated that he did not know whether
Mr. Grober and Ms. Riddle are participating on either the Hearing Team or the
Prosecution Team. (BBID Exh. E at p. 154:13-15.) If individuals within the SWRCB are
unaware of the roles and participation of members on the prosecution and hearing
teams, they are unable to maintain the required “separation of functions” sufficient to
ensure due process in this proceeding.

Based on the above, the probability of actual bias due to the lack of separation of
functions created by the cited communications is too high t9 be constitutionally tolerable.

(Morongo, supra, 45 Cal.4th at p. 737.) Thus, the Hearing Officer and the Hearing Team

MOTION TO DISQUALIFY HEARING OFFICER 8
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cannot reasonably provide BBID with a fair hearing.

D. The Board Members Have Been Inundated with Staff's Messaging and the
Predicate Issue Has Already Been Prejudged

The SWRCB curtailed BBID’s water right based on its staff's determination that
water was unavailable for diversion. Throughout 2014 and 2015, however, the SWRCB
staff's understanding of water availability was disseminated to the Board Members at
Board meetings and workshops, in notices, and in public statements by the SWRCB.
(Board Meetings cited on p. 5, ante; BBID Exhs. 337-345.) The staff’s messagihg is
clear: There is no water available for diversion in this historic drought.

Though the SWRCB may try through subsequent communications to dispel the
importance of the Curtailment Notice, it is clear that the substance of these issues have
been discussed at length with the Board Members. Due to the frequent exposure and
emphasis of the “unavailability of water” message, the Board Members will not be able to
“unring the bell” for purposes of this proceeding. (People v. Burgener (1990) 223
Cal.App.3d 427, 432.) A Board Member who has heard her staff repeatedly emphasize
the lack of water availability and the need for curtailments, and who knows the SWRCB
has made many decisions based upon those determinations, cannot now be told “[y]ou
didn’t hear any bell,” because we all know “they heard the bell.” (/bid.)

The SWRCB staff's messaging has already impacted this proceeding because the
predicate issue has been predetermined. This point is demonstrated by Mr. O’Hagan’s
sworn testimony in a coordinated civil action (Banta-Carbona Irrigation Dist. v. State
Water Resources Control Bd., Case No. 39-2015-00326421), in which he stated that the
“State Water Board has determined” there was insufficient water based on a
supply/demand graph to satisfy water right holders with 1903 and later priority dates.
(BBID Exh. 299 at {[{] 5, 6, 8, 16.) The Sacramento Superior Court, relying on
Mr. O'Hagan's declaration, explained that the Curtailment Notice “declare[d] and
determine[d] that the recipient is not entitled to divert water because that water is

necessary to meet senior water rights holders, thus making a determination of the
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recipient’s water rights priority.” (BBID Exh. 301 at p. 3.) The court further explained

that such curtailment notices “represent that the Board has already adjudicated that the

recipients are no longer entitled to divert water and that any future diversions would be

improper and a trespass . . . .” (/d. at p. 4.) The issue of water availability is at the heart

of this enforcement proceeding and, as recognized by the Sacramento Superior Court,

the SWRCB has already adjudicated the issue. Accordingly, the probability of actual

bias is too high to be constitutionally tolerable. (Morongo, supra, 45 Cal.4th at p. 737.)
IV. CONCLUSION

For the foregoing reasons, BBID requests disqualification of State Water Board
Member Tam Doduc as the current Hearing Officer and appointment of a neutral office

to preside over the proceeding.

Respectfully submitted,

SOMACH SIMMO UNN
A Professional Cefporation

Dated: January 25, 2016 By:

“Daniel Kelly
Attorneys for Petitioner/Plaintiff
Byron-Bethany Irrigation District

r
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PROOF OF SERVICE

| am employed in the County of Sacramento; my business address is 500 Capitol
Mali, Suite 1000, Sacramento, California; | am over the age of 18 years and not a party
to the foregoing action.

On January 25, 2016, | served the following document(s):
MOTION TO DISQUALIFY HEARING OFFICER

_X (via electronic mail) by causing to be delivered a true copy thereof to the person(s)
and at the email addresses set forth below:

SEE ATTACHED SERVICE LIST

| declare under penalty of perjury that the foregoing is true and correct. Executed

on January 25, 2016 at Sacramento, California.

y Yolanda De La Cruw
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SERVICE LIST OF PARTICIPANTS
BYRON-BETHANY IRRIGATION DISTRICT
ADMINISTRATIVE CIVIL LIABILITY HEARING
(Revised 9/2/15; Revised: 9/11/15)

VIA ELECTRONIC MAIL

Division of Water Rights

Prosecution Team

Andrew Tauriainen, Attorney Il
SWRCB Office of Enforcement

1001 | Street, 16th Floor

Sacramento, CA 95814
andrew.tauriainen@waterboards.ca.gov

VIA ELECTRONIC MAIL

Byron-Bethany Irrigation District
Daniel Kelly

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000
Sacramento, CA 95814
dkelly@somachlaw.com

VIA ELECTRONIC MAIL

Patterson Irrigation District
Banta-Carbona Irrigation District
The West Side Irrigation District
Jeanne M. Zolezzi
Herum\Crabtree\Suntag

5757 Pacific Avenue, Suite 222
Stockton, CA 95207
jzolezzi@herumcrabiree.com

VIA ELECTRONIC MAIL

City and County of San Francisco
Jonathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418
San Francisco, CA 94102
jonathan.knapp@sfgov.org

VIA ELECTRONIC MAIL

Central Delta Water Agency
Jennifer Spaletta Law PC
P.O. Box 2660

Lodi, CA 95241
jennifer@spaletialaw.com

Dante John Nomellini

Daniel A. McDaniel

Dante John Nomellini, Jr.
NOMELLINI, GRILLI & MCDANIEL
235 East Weber Avenue

Stockton, CA 95202
ngmplcs@pacbell.net
dantejr@pacbell.net

VIA ELECTRONIC MAIL

California Department of Water
Resources

Robin McGinnis, Attorney

P.O. Box 942836

Sacramento, CA 94236-0001
robin.mcgirinis@water.ca.gov

VIA ELECTRONIC MAIL

Richard Morat

2821 Berkshire Way
Sacramento, CA 95864
rmorat@gmail.com

VIA ELECTRONIC MAIL

San Joaquin Tributaries Authority
Tim O’Laughlin

Valerie C. Kincaid

O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
towater@olaughlinparis.com
vkincaid@olaughlinparis.com
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VIA ELECTRONIC MAIL

South Delta Water Agency
John Herrick

Law Offices of John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207

L Email:_Jherrlaw@aol.com

VIA ELECTRONIC MAIL

State Water Contractors
Stefani Morris

1121 L Street, Suite 1050
Sacramento, CA 95814
srnorris@swc.org
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SERVICE LIST
WEST SIDE IRRIGATION DISTRICT
CEASE AND DESIST ORDER HEARING

Division of Water Rights The West Side Irrigation District
Prosecution Team Jeanne M. Zolezzi

Andrew Tauriainen, Attorney Il Karna Harringfeld

SWRCB Office of Enforcement Janelle Krattiger

1001 | Street, 16th Floor Herum\Crabtree\Suntag
Sacramento, CA 95814 5757 Pacific Avenue, Suite 222
andrew.tauriainen@waterboards.ca.gov | Stockton, CA 95207
jzolezzi@herumcrabtree.com
kKharringfeld@herumcrabtree.com
jkratiiger@herumcrabiree.com

State Water Contractors Westlands Water District
Stefani Morris Daniel O’Hanlon
1121 L Street, Suite 1050 Rebecca Akroyd

Sacramento, CA 95814 Kronick Moskovitz Tiedemann & Girad
smorris@swece.org 400 Capitol Mall, 27" Floor
Sacramento, CA 95814
dohanlon@kmig.com
rakroyd@kmig.comi

Phillip Williams of Westlands Water
District
pwilliams@westlandswater.org

South Delta Water Agency Central Delta Water Agency

John Herrick Jennifer Spaletta Law PC
Law Offices of John Herrick P.O. Box 2660

4255 Pacific Avenue, Suite 2 Lodi, CA 95241
Stockton, CA 95207 iennifer@spaletialaw.com

Email: Jherrlaw@aol.com

Dante Nomellini and Dante Nomeliini,
Jr.

NOMELLINI, GRILLI & MCDANIEL
ngmplcs@pacbell.net
dantejr@pacbeli.net

City and County of San Francisco San Joaquin Tributaries Authority
Jonathan Knapp Valerie C. Kincaid
Office of the City Attorney O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
vkincaid@olaughlinparis.com

1390 Market Street, Suite 418
San Francisco, CA 94102
jonathan.knapp@sigov.org
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Byron-Bethany Irrigaton District
Daniel Kelly

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000
Sacramento, CA 95814
dkeily@somachlaw.com

California Department of Water
Resources

Robin McGinnis, Attorney

P.O. Boc 942836

Sacramento, CA 94236-0001
robin.mcginnis@water.ca.gov
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LAUREN D. BERNADETT, ESQ. (SBN 295251)

500 Capitol Mall, Suite 1000
Sacramento, California 95814-2403
Telephone: (916) 446-7979
Facsimile: (916) 446-8199

Attorneys for Petitioner/Plaintiff BYRON-
BETHANY IRRIGATION DISTRICT

BEFORE THE
CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

ENFORCEMENT ACTION ENFO1949
DRAFT CEASE AND DESIST ORDER
REGARDING UNAUTHORIZED
DIVERSIONS OR THREATENED
UNAUTHORIZED DIVERSIONS OF WATER
FROM OLD RIVER IN SAN JOAQUIN
COUNTY

In the Matter of ENFORCEMENT ACTION
ENF01951 — ADMINISTRATIVE CIVIL
LIABILITY COMPLAINT REGARDING
UNAUTHORIZED DIVERSION OF WATER
FROM THE INTAKE CHANNEL TO THE
BANKS PUMPING PLANT (FORMERLY
ITALIAN SLOUGH) IN CONTRA COSTA
COUNTY

SWRCB Enforcement Action
ENF01951 and ENF01949

MOTION TO DISMISS
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LIABILITY PROCEEDING IN
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AVAILABILITY IS AN UNLAWFUL
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l. INTRODUCTION

The administrative civil liability complaint (ACL Complaint) that forms the basis of
the State Water Resources Control Board’s (SWRCB) enforcement proceeding against
Byron-Bethany Irrigation District (BBID) in Enforcement Action ENF01951 (ENF01951) is
based on a purported lack of availability of water sufficient to satisfy BBID’s pre-1914
appropriative water right. In its prosecution of ENF01951, the SWRCB's Prosecution
Team relies solely on a water availability analysis developed by the SWRCB, and as set
forth in the ACL Complaint. (See Declaration of Lauren Bernadett in Support of Motion to
Dismiss Administrative Civil Liability Proceeding in ENF01951 SWRCB’s Method of
Determining Water Availability Is An Unlawful Underground Regulation (Bernadett Decl.),
BBID Exh. 277 at 11 20-24.) However, the process for determining water availability has
not undergone any review consistent with the California Administrative Procedures Act
(APA), and the development and use of such a method is not exempt from the APA.
Thus, the SWRCB’s method of determining water availability as stated in the ACL
Complaint, is an underground regulation, and cannot be used in ENF01951.

1. DISCUSSION

The SWRCB, or its staff, has developed a method of determining water availability,
and has utilized that method to inform water right holders whether sufficient water exists
to satisfy water rights with various priority dates. The SWRCB’s method is identified on
its Drought Year Action Watershed Analysis page:
http://www.waterboards.ca.gov/waterrights/water_issues/programs/drought/analysis/. This
method was employed to notify over 9,000 water right holders that water was unavailable
for diversion under their priority of right, and that continued diversions were unlawful.
(Bernadett Decl., BBID Exh. 293.) It was this analysis that led to the SWRCB's initial
curtailment of BBID'’s pre-1914 appropriative water right based upon a finding of

“unavailability” of water sufficient to satisfy BBID's water right. (Bernadett Decl., BBID

! For purposes of this motion, “ACL Complaint” refers to the complaint specific to BBID, and “ACL
complaint” refers to ACL complaints in general for the purpose of discussing applicable law.

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN ENF01951:
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Exhs. 219, 279.)

A. The SWRCB's Water Availability Analysis Is A Regulation Subject to the
California Administrative Procedures Act

A regulation is “every rule, regulation, order, or standard of general application or
the amendment, supplement, or revision of any rule, regulation, order, or standard
adopted by any state agency to implement, interpret, or make specific the law enforced or
administered by it, or to govern its procedure.” (Gov. Code, § 11342.600.) The APA

provides the following:

[n]o state agency shall issue, utilize, enforce, or attempt to enforce any
guideline, criterion, bulletin, manual, instruction, order, standard of general
application, or other rule, which is a regulation as defined in Section
11342.600, unless the guideline, criterion, bulletin, manual, instruction,
order, standard of general application, or other rule has been adopted as a
regulation and filed with the Secretary of State pursuant to this chapter.

(Gov. Code, § 11340.5, (a).) Thus, if a rule constitutes a “regulation” within the meaning
of the APA, it may not be adopted except in conformity with basic minimum procedural
requirements. (Morning Star Co. v. State Bd. of Equalization (2006) 38 Cal.4th 324, 333
(Morning Star Co.).)

As the California Supreme Court explained, “[o]ne purpose of the APA is to ensure
that those persons or entities whom a regulation will affect have a voice in its creation, as
well as notice of the law’s requirements so that they can conform their conduct
accordingly.” (Morning Star Co., supra, 38 Cal.4th at p. 333, citing Tidewater Marine
Westem, Inc. v. Bradshaw (1996) 14 Cal.4th 557, at 568-569 (Tidewater).) |

Regulations have “two principal identifying characteristics:” (1) the agency must
intend to rule to apply generally; and (2) the rule must implement, interpret, or make
specific the law enforced or administered by the agency or govern the agency’s
procedure. (Moming Star Co., supra, 38 Cal.4th at pp. 333-334, citing Tidewater, supra,
14 Cal.4th at p. 557, 571.)

The SWRCB's water availability analysis is a regulation within the meaning of the

APA. The SWRCB's method of determining water availability for the purpose of issuing

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN ENF01951;
UNLAWFUL UNDERGROUND REGULATIONS 2
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curtailment notices is applied generally, as it formed the basis for the issuance of the
curtailment notices to at least 9,329 water right holders. (Bernadett Decl., Exh. BBID
293.) Thus, the first of the two “identifying characteristics” is met. The second
characteristic is met as well, as the SWRCB purported to use the water availability
analysis to implement the water right priority system. (Bernadette Decl., Exh. A at
pp. 143:14-21, 145:7-12.) As the ACL Complaint states “[d]rought management of water
rights is necessary to ensure that water to which senior water right holders are entitled is
actually available to them . ... The June 12 Unavailability Notice reflects the State
Water Board’s determination that the existing water in the Sacramento-San Joaquin
watersheds and Delta is insufficient to meet [| demands . . . .” (Bernadett Decl., BBID
Exh. 277 at 1 18.) The ACL Complaint also explains that “[t]he State Water Board
determines availability of water for water rights of varying priorities in any watershed by
comparing the current and projected available water supply with the total water right
diversion demand.” (Bernadett Decl., BBID Exh. 277 at § 19.) Both the June 12
Curtailment Notice and the July 15 Rescission and Clarification make similar statements,
reinforcing the SWRCB’s determination of lack of water available based on this
methodology. (Bernadett Decl., BBID Exhs. 219, 279.) The SWRCB purports to utilize
this methodology to implement the water right priority system — the body of California law
the SWRCB argues it was implementing through the curtailments.

While the APA also provides for a limited class of exceptions to the strict
compliance mandate of the APA, the SWRCB's water availability analysis and
curtailments do not fit within any of those exceptions. The limited exceptions are

contained in Government Code section 11340.9, which provides:

This chapter does not apply to any of the following:
(a) An agency in the judicial or legislative branch of the state government.

(b) A legal ruling of counsel issued by the Franchise Tax Board or State
Board of Equalization.

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN ENF01951;
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(c) A form prescribed by a state agency or any instructions relating to the
use of the form, but this provision is not a limitation on any requirement
that a regulation be adopted pursuant to this chapter when one is
needed to implement the law under which the form is issued.

(d) A regulation that relates only to the internal management of the state
agency.

(e) A regulation that establishes criteria or guidelines to be used by the
staff of an agency in performing an audit, investigation, examination, or
inspection, settling a commercial dispute, negotiating a commercial
arrangement, or in the defense, prosecution, or settlement of a case, if
disclosure of the criteria or guidelines would do any of the following:

(1) Enable a law violator to avoid detection.

(2) Facilitate disregard of requirements imposed by law.

(3) Give clearly improper advantage to a person who is in an

adverse position to the state.

(f) A regulation that embodies the only legally tenable interpretation of a
provision of law.

(9) A regulation that establishes or fixes rates, prices, or tariffs.

(h) A regulation that relates to the use of public works, including streets
and highways, when the effect of the regulation is indicated to the public
by means of signs or signals or when the regulation determines uniform
standards and specifications for official traffic control devices pursuant to
Section 21400 of the Vehicle Code.

(i) A regulation that is directed to a specifically named person or to a group
of persons and does not apply generally throughout the state.

None of these exceptions apply. Subdivisions (a), (b), (), and (h) are not applicable by
definition, and the plain language of the exception. Subdivision (c) does not apply
because the method of determining water availability is not “a form” or “instructions
relating to the use of the form.” Subdivision (d) is inapplicable because the method of
determining water availability does not relate “only to the internal management” of the
SWRCB. (Center for Biological Diversity v. Dept. of Fish and Wildlife (2015) 134
Cal.App.4th 214, 261 (Center for Biological Diversity).) Subdivision (e) does not apply

because the method of determining water availability forms the basis for affecting the

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN ENF01951;
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availability of water under various water right priorities. Moreover, “disclosure” of the
method of determining availability would not do any of the things referenced in
Subdivisions (e)(1), (€)(2), or (e)(3). Subdivision (f) does not apply because the
SWRCB's method of determining water availability is not the “only legal tenable
interpretation” of water availability. Indeed, the fact that the parties dispute that
methodology demonstrates that it is not applicable. As Tom Howard, the SWRCB's
Executive Director confirmed, there were multiple methods that could have been used to
determine available supply. (Bernadett Decl., Exh. B at p. 24:4-11.) When it came time
to issue curtailment, Mr. Howard made the decision on which method to utilize. (/d. at
pp. 24:15-18; 96:9-12.) Furthermore, this exception is narrow, and, to the extent the
method of determining water availability is being used to implement the laws the SWRCB
enforces, it does not fit within this exception. (Bernadett Decl., Exh. A at p. 194:3-9.)
Only where the rule is a restatement of the statute or provides for applying the law in a
rote or ministerial manner does it fall within this narrow exception. (Center for Biological
Diversity at p. 263.) Subdivision (i) is not applicable because the method of determining
water availability does not only apply to BBID. (See Tidewater Marine Westemn, Inc. v.
Bradshaw (1996) 14 Cal.4th 557, 574-575 [policy that applies generally and not only in a
single case is a regulation].) Instead, it applies to all water right holders in the entire
Sacramento and San Joaquin River watersheds, and the Delta.

Because none of the exceptions apply, the SWRCB’s method of determining

water availability is a regulation subject to the APA.

B. The SWRCB Did Not Comply With the APA in Developing the Water Availability
Analysis ‘

As set forth in Morning Star.

If a rule constitutes a ‘regulation’ within the meaning of the APA (other
than an ‘emergency regulation,” which may not remain in effect more than
120 days) it may not be adopted, amended, or repealed except in
conformity with 'basic minimum procedural requirements' that are
exacting. The agency must give the public notice of its proposed
regulatory action; issue a complete text of the proposed regulation with a

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN ENF01951;
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statement of the reasons for it; give interested parties an opportunity to
comment on the proposed regulation; respond in writing to public
comments; and forward a file of all materials on which the agency relied in
the regulatory process to the Office of Administrative Law, which reviews
the regulation for consistency with the law, clarity, and necessity.

(Moming Star Co., supra, 38 Cal.4th at p. 333, internal quotations, citations omitted.) Any
regulation that substantially fails to comply with these requirements is invalid. (/bid.; Gov.
Code, § 11350.) It is indisputable that the SWRCB did not comply with the mandates of
the APA for the water availability analysis used by the SWRCB to allege violation of
Water Code section 1052.

On April 25, 2014, the Governor issued a proclamation providing that, among
other things, the SWRCB “will adopt and implement emergency regulations pursuant to
Water Code section 1058.5, as it deems necessary . . . to require curtailment of

n ré

diversions when water is not available under the diverter’s priority of right.” {Bernadett
Decl., Exh. C at §7.) The SWRCB adopted an emergency regulation at title 23, section
875 of the California Code of Regulations, authorizing the Deputy Director of the Division
of Water Rights to “issue curtailment orders to post-1914 appropriative water right
holders . . . .” (Cal. Code Regs., tit. 23, § 875 (b); emphasis added.) Importantly, the
SWRCB never adopted regulations, emergency or otherwise, providing fqr the
curtailment of pre-1914 appropriative water rights. Regulations adopted under Water
Code section 1058.5 expire automatically in 270 days unless renewed by the SWRCB.
(Wat. Code, § 875, (c).) Section 875 became effective on July 16, 2014 and expired on
April 14,2015. (Bernadett Decl., Exh. E.) The SWRCB's website regarding emergency
regulations does not contain information indicating that section 875 was renewed or
otherwise extended.

The Governor’s April 25, 2014 Proclamation was continued by Executive Order

B 9-15, issued on April 1, 2015. (Bernadett Decl., Exh. D at § 1.) There is no indication

that the SWRCB adopted any emergency regulations regarding the curtailment of pre- or

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN ENF01951;
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post-1914 appropriative water rights, or the method of determining water availability used
by the SWRCB in issuing curtailments in 2015. |

Because the SWRCB did not comply with the APA’s procedures for adopting
regulations or emergency regulations with respect to the SWRCB's method of determining
water availability or issuing curtailments of pre-1914 water rights in 2015, the SWRCB's
method of determining availability and issuing curtailments is an unlawful underground
regulation. Because the method used by the SWRCB for determining water availability is
invalid and cannot be used as a basis of enforcement in ENF01951, ENF01951 must be
dismissed. (Office of Admin. Law, www.oal.ca.gov/underground_regs.htm [“If a state
agency issues, enforces, or attempts to enforce a rule without following the APA when it is
required to, the rule is called a ‘underground regulation.’ State agencies are prohibited
from enforcing underground regulations.”])

Il CONCLUSION

The SWRCB's method of determining water availability, supporting water right
curtailments and forming the basis of ENF01951, is an underground regulation that may
not be used in ENF01951. As such, the SWRCB must strike the ACL Complaint and

dismiss this proceeding.

SOMACH SIMMO DUNN
A Professional Cdrpgration

Dated: January 25, 2016 By: /

[ Daniel Kelly

Attorneys for Petitioner/Plaintiff
Byron-Bethany Irrigation District
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PROOF OF SERVICE

| am employed in the County of Sacramento; my business address is 500 Capitol
Mall, Suite 1000, Sacramento, California; | am over the age of 18 years and not a party
to the foregoing action.

On January 25, 2016, | served the following document(s):

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN
ENF01951 STATE WATER RESOURCES CONTROL BOARD’S METHOD OF
DETERMING WATER AVAILABILITY IS AN UNLAWFUL UNDERGROUND
REGULATION

_X (via electronic mail) by causing to be delivered a true copy thereof to the person(s)
and at the email addresses set forth below:

SEE ATTACHED SERVICE LIST

| declare under penalty of perjury that the foregoing is true and correct. Executed
on January 25, 2016 at Sacramento, California.
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SERVICE LIST OF PARTICIPANTS
BYRON-BETHANY IRRIGATION DISTRICT
ADMINISTRATIVE CIVIL LIABILITY HEARING
(Revised 9/2/15; Revised: 9/11/15)

Division of Water Rights

Prosecution Team

Andrew Tauriainen, Attorney |l
SWRCB Office of Enforcement

1001 | Street, 16th Floor

Sacramento, CA 95814
andrew.tauriainen@waterboards.ca.qov

Byron-Bethany Irrigation District
Daniel Kelly

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000
Sacramento, CA 95814
dkelly@somachlaw.com

Patterson Irrigation District
Banta-Carbona Irrigation District
The West Side Irrigation District
Jeanne M. Zolezzi
Herum\Crabtree\Suntag

5757 Pacific Avenue, Suite 222
Stockton, CA 95207
jzolezzi@herumcrabiree.com

City and County of San Francisco
Jonathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418
San Francisco, CA 94102
jonathan.knapp@sigov.org

Central Delta Water Agency
Jennifer Spaletta Law PC
P.O. Box 2660

Lodi, CA 95241
jennifer@spaletialaw.com

Dante John Nomellini

Daniel A. McDaniel

Dante John Nomellini, Jr.
NOMELLINI, GRILLI & MCDANIEL
235 East Weber Avenue

Stockton, CA 95202
ngmblcs@pachell.net
dantejr@pacbell.net

California Department of Water
Resources

Robin McGinnis, Attorney

P.O. Box 942836

Sacramento, CA 94236-0001
robin.mcginnis@water.ca.gov

Richard Morat

2821 Berkshire Way
Sacramento, CA 95864
rmorat@amail.com

San Joaquin Tributaries Authority
Tim O’Laughlin

Valerie C. Kincaid

O'Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
towater@olaughlinparis.com
vkincaid@olaughlinparis.com

South Delta Water Agency
John Herrick

Law Offices of John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207

Email: Jherrlaw@aol.com

State Water Contractors
Stefani Morris

1121 L Street, Suite 1050
Sacramento, CA 95814
smorris@swe.org
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SERVICE LIST
WEST SIDE IRRIGATION DISTRICT
CEASE AND DESIST ORDER HEARING

Division of Water Rights

Prosecution Team

Andrew Tauriainen, Attorney Il
SWRCB Office of Enforcement

1001 | Street, 16th Floor

Sacramento, CA 95814
andrew.tauriainen@waierboards.ca.gov

The West Side Irrigation District
Jeanne M. Zolezzi

Karna Harringfeld

Janelle Krattiger
Herum\Crabtree\Suntag

5757 Pacific Avenue, Suite 222
Stockton, CA 95207
jzolezzi@herumcrabtiree.com
kharringfeld@herumcrabiree.com
krattiger@herumcrabtree.com

State Water Contractors Westlands Water District
Stefani Morris Daniel O’'Hanlon
1121 L Street, Suite 1050 Rebecca Akroyd

Sacramento, CA 95814
smorris@swc.org

Kronick Moskovitz Tiedemann & Girad

400 Capitol Mall, 27" Floor
Sacramento, CA 95814
dohanlon@kmtg.com
rakroyd@kmig.com

Phillip Williams of Westlands Water
District
pwilliams@westlandswater.org

South Delta Water Agency
John Herrick

Law Offices of John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207

Email: Jherrlaw@sol.com

Central Delta Water Agency
Jennifer Spaletta Law PC
P.O. Box 2660

Lodi, CA 95241
jennifer@spaletialaw.com

Dante Nomellini and Dante Nomellini,

Jr.

NOMELLINI, GRILLI & MCDANIEL
namplcs@pacbell.net
ganiejr@pachell.net

City and County of San Francisco
Jonathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418
San Francisco, CA 94102
jonathan.knapp@sigov.org

San Joaquin Tributaries Authority
Valerie C. Kincaid

O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
vkincaid@olaughlinparis.com

Byron-Bethany Irrigation District
Daniel Kelly

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000
Sacramento, CA 95814
dkelly@somachlaw.com

California Department of Water
Resources

Robin McGinnis, Attorney

P.O. Box 942836

Sacramento, CA 94236-0001
robin.mcginnis@water.ca.gov
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SOMACH SIMMONS & DUNN
A Professional Corporation
DANIEL KELLY, ESQ. (SBN 215051)

MICHAEL E. VERGARA, ESQ. (SBN 137689)

LAUREN D. BERNADETT, ESQ. (SBN 295251)

500 Capitol Mall, Suite 1000
Sacramento, California 95814-2403
Telephone: (916) 446-7979
Facsimile: (916) 446-8199

Attorneys for Petitioner/Plaintiff BYRON-
BETHANY IRRIGATION DISTRICT

BEFORE THE
CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

ENFORCEMENT ACTION ENFO1949
DRAFT CEASE AND DESIST ORDER
REGARDING UNAUTHORIZED
DIVERSIONS OR THREATENED
UNAUTHORIZED DIVERSIONS OF WATER
FROM OLD RIVER IN SAN JOAQUIN
COUNTY

In the Matter of ENFORCEMENT ACTION
ENF01951 — ADMINISTRATIVE CIVIL
LIABILITY COMPLAINT REGARDING
UNAUTHORIZED DIVERSION OF WATER
FROM THE INTAKE CHANNEL TO THE
BANKS PUMPING PLANT (FORMERLY
ITALIAN SLOUGH) IN CONTRA COSTA
COUNTY

SWRCB Enforcement Action
ENFO01951 and ENF01949

MOTION TO DISMISS
ADMINISTRATIVE CIVIL
LIABILITY PROCEEDING IN
ENFO01951 FOR LACK OF
STATUTORY AUTHORITY
%J(;\I5[%ER WATER CODE SECTION
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l. INTRODUCTION
Through Enforcement Action ENF01951 (ENF01951), the State Water Resources

Control Board's (SWRCB) Prosecution Team accuses the Byron-Bethany Irrigation
District (BBID) of violating subdivision (a) of Water Code section 1052 (Section 1052(a)).
Section 1052(a) provides, in its entirety, that: “[t]he diversion and use of water subject to
this division other than as authorized in this division is a trespass.” (Wat. Code, § 1052
(a), italics added.) However, nothing alleged in the Administrative Civil Liability
complaint (ACL Complaint)’ forming the basis of ENF01951 states that the water
diverted by BBID is “subject to” division 2 of the Water Code. To the extent anything in
the ACL Complaint can be construed to encompass water subject to division 2, that
water is subject to a contract between BBID and the Department of Water Resources
(DWR), and resolution of any issue over that contract involves the interpretation of the
terms of that contract, which is beyond the SWRCB's authority and jurisdiction. As such,
ENF01951 must be dismissed.

Il BACKGROUNb AND SUMMARY OF ARGUMENT

The only wrongful conduct alleged against BBID in the ACL Contract is a violation
of Section 1052(a). (See Declaration of Lauren Bernadett in Support of Motion to
Dismiss Administrative Civil Liability Complaint Proceeding In ENF01951 for Lack of
Statutory Authority Under Water Code Section 1052 (Bernadett Decl.), BBID Exh. 277 at
111.) The ACL Complaint does not allege that BBID lacks a valid pre-1914 appropriative
water right, nor does it allege that BBID was diverting water in excess of that right.
Instead, the ACL Complaint alleges that BBID was diverting water needed to satisfy the
needs of more senior pre-1914 appropriative and/or riparian water right holders.
However, water is required to satisfy pre-1914 appropriative and riparian water rights is

not subject to “this division” as that phrase is used in Section 1052(a), and therefore, as

' For purposes of this motion, “ACL Complaint” refers to the complaint specific to BBID, and “ACL
complaint” refers to ACL complaints in general for the purpose of discussing applicable law.
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alleged in the ACL Complaint, BBID could not have committed a trespass within the
meaning of the statute.?

Section 1052(a) provides, in its entirety, that: “[tlhe diversion and use of water
subject to this division other than as authorized in this division is a trespass.” (Wat.
Code, § 1052(a), italics added.) Section 1052 is part of Division 2 of the Water Code.
As such, “this division” as used in Section 1052 refers to Division 2 of the Water Code
(Division 2). The ACL Complaint does not allege that the water BBID allegedly diverted
is subject to Division 2, nor does it allege that BBID failed to comply with any particular
provision in Division 2.

Instead, the ACL Complaint alleges only that BBID diverted water needed for
senior water right holders “downstream” of BBID’s point of diversion. (Bernadett Decl.,

‘Exh. 277 at 111 18, 24.) Katherine Mrowka, Manager of the SWRCB'’s Division of Water
Rights Enforcement Program, and the main Prosecution Team witness, confirmed the

limited allegation against BBID stating as follows:

Question by Mr. Kelly: So whose water supply was affected by BBID's
diversions? lIs it pre-1903 and riparian water right holders or someone
else?

Answer by Ms. Mrowka:  For BBID, because they have a 1914 priority, it
could be anybody who is more senior to that 1914 priority, not necessarily
limited to 1903.

Mr. Kelly: Okay. So let me phrase it this way. BBID's seniority date is
May the 18th -- | think the claim is May 18th. Does that ring a bell? |
thought it was in here. So if we assume that BBID's claimed date of
priority was May 18th, 1914, is the ACL based on the fact that BBID took
water that was needed by those with a priority May of May 17th, 1914, and
senior and riparians?

2 The SWRCB consistently recognizes that disputes between senior water right holders (pre-1914 and
riparians) are matters for the courts to resolve because those senior rights fall outside the SWRCB's
jurisdiction. In its Statutory Water Rights Law publication dated January 2015 (updated April 28, 2015),
the SWRCB states: “Generally the superior courts continue to be the forum of first instance for resolution
of conflicts involving pre-1914 and riparian rights, although some administrative procedures established
under the Water Code apply to pre-1914 (See California Water Code Sec. 275, 1707).”
(www.swrcb.ca.govilaws regulations/docs/wriaws.pdf at p. viii.) Neither section 275 nor 1707 are at issue
in ENF01951.
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Ms. Mrowka: Yes.

Mr. Kelly: Anybody else?

Ms. Mrowka: No.

(Bernadett Decl., Exh. A at pp. 172:24-173:16.)

Furthermore, John O’'Hagan, the SWRCB's Division of Water Rights Assistant
Deputy Director confirmed Katherine Mrowka's sworn testimony. (Bernadett Decl., Exh.
B at p. 168:7-9.) [the curtailment analysis that forms the basis of the ACL Complaint was
“to protect senior rights and their priorities”].)

Because BBID is accused of taking water needed solely to satisfy more senior
pre-1914 appropriative and/or riparian water rights, BBID could has not committed a
trespass in violation of Section 1052(a). Thus, this enforcement proceeding should be

dismissed.

M. BBID COULD NOT HAVE VIOLATED SECTION 1052 BASED ON THE
ALLEGATIONS RAISED IN THE ACL COMPLAINT

As discussed above, the ACL Complaint alleges that BBID committed a trespass in
violation of Section 1052(a). That claim is based on the further allegation, as confirmed by
the sworn testimony of the Manager of the SWRCB's Division of Water Rights Enforcement
Program, that BBID diverted water needed by more senior pre-1914 appropriative and
riparian water right holders. No other allegations of misconduct by BBID are contained in
the ACL Complaint.

1. Principles of Statutory Interpretation

The task in statutory interpretation is “to determine afresh the intent of the
Legislature by construing in context the language of the statute.” (Harris v. Capital
Growth Investors X1V (1991) 52 Cal.3d 1142, 1159.) In determining such intent, one
must begin “with the language of the statute itself.” (Rojo v. Kliger (1990) 52 Cal.3d 65,
73.) “If there is no ambiguity in the language of the statute, ‘then the Legislature is

presumed to have meant what it said, and the plain meaning of the language governs.’
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[Citation.]” (Lennane v. Franchise Tax Bd. (1994) 9 Cal.4th 263, 268.) Further, the rule
against surplusage prescribes that a court should “strive to give meaning to every word
in a statute and to avoid constructions that render words, phrases, or clauses
superfluous.” (/nre C.H. (2011) 53 Cal.4th 94, 103.) Section 1052(a) is unambiguous: it
provides that the diversion of water subject to division 2 of the Water Code, other than
as authorized in division 2 of the Water Code, is a trespass. Thus, to be guilty of a
trespass under Section 1052(a), the plain language of Section 1052(a) requires that the

water diverted is subject to Division 2 of the Water Code.3

2. The SWRCB's Regulatory Authority is Limited to Post-1914 Appropriative
Water Rights

The SWRCB derives its jurisdiction from the Water Commission Act (Act) (Stats.
1913, Ch. 586), which was enacted in 1913. The Act established a comprehensive
permit system and provides that all new appropriative uses (both for diversion and
storage) subsequent to its effective date are subject to the authority of what is now the
SWRCB. Specifically, the SWRCB has authority to regulate the diversion and use of
water when the appropriative use commenced after December 19, 1914. Such “[p]ost-
1914 appropriators may possess water rights only through a permit or license issued by
the SWRCB, and their rights are circumscribed by the terms of the permit or license.”
(Millview County Water Dist. v. State Water Resources Control Bd. (2013) 229
Cal.App.4th 879, 889 (Millview).) In contrast, the SWRCB “has no permitting or licensing
authority over riparian or pueblo rights, or over appropriative rights acquired before
1914." (California Farm Bureau Federation v. State Water Resources Control Bd. (2011)

51 Cal.4th 421, 429.) Thus, “[r]iparian users and pre-1914 appropriators need neither a

3 Notably, even if the SWRCB argues that Section 1052(a) is somehow ambiguous, which it is not, this
proceeding should nonetheless be dismissed. A statute or regulation that prohibits or requires particular
conduct violates due process, and is therefore void, if its terms are so vague that it fails to give proper
notice of the targeted conduct - i.e., when people of “common intelligence must necessarily guess at its
meaning and differ as to its application.” (FCC v. Fox Television Stations, Inc. (2012) 132 S.Ct. 2307,
2317-2320, internal quotations omitted; Cranston v. City of Richmond (1985) 40 Cal.3d 755, 763.)
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permit nor other governmental authorization to exercise their water rights.” (Millview at

p. 889.)

3. Section 1052(a) is Limited to Water Subject to the SWRCB's Regulatory
Jurisdiction Under Division 2

The SWRCB's authority to pursue administrative civil liability relating to trespass
was codified in section 38 under the 1913 Act, and was later recodified as Section 1052
in 1943 (Stats. 1943, Ch. 368). Section 38, as initially enacted, provided that “any
unauthorized diversion of water subject to the provisions of the act is declared to be a
trespass.” (Meridian, Ltd. v. San Francisco (1939) 13 Cal.2d 424, 450, italics added;
Stats. 1913, ch. 586, § 38, p. 1032.) This limitation on the statute’s application, as
initially set forth in the Act, remains in the current version of Section 1052(a), limiting
Section 1052(a) to water subject to Division 2.

Water appropriated prior to the effective date of the Act, and water needed for
useful and beneficial purposes on riparian lands, is expressly excluded from the
SWRCB's regulatory authority provided for in Division 2 of the Water Code. (Wat. Code,
§ 1201.) This means that water appropriated “prior to December 19, 1914, the effective
date of the statute,” is specifically excluded (see People v. Skirokow (1980) 26 Cal.3d
301, 309) such that “[a] pre-1914 appropriative right is not subject to the 1913 statutory
scheme for purposes of acquisition and supervision of use.” (Nicoll v. Rudnick (2008)
160 Cal.App.4th 550, 557, citing People v. Murrison (2002) 101 Cal.App.4th 349, 359,
fn. 6).

4. The Water at Issue in this Proceeding is Not Subject to Division 2

As discussed above, the ACL Complaint alleges that BBID violated Section
1052(a) by diverting water needed to satisfy more senior water rights. However, a
violation of Section 1052(a) requires the diversion of water subject to Division 2. (Wat.
Code, § 1052(a).) Water needed by pre-1914 and riparian water right holders is not
subject to Division 2. (/bid.)
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Whether a diversion of water is subject to Section 1052(a) “turns on [the]
interpretation of the phrase “water subject to [] this division.” (People v. Shirokow,
supra, 26 Cal.3d at p. 306.)

As the Shirokow court explained:

Part 2 of the division provides a comprehensive scheme for the appropriation
of water. It defines water subject to appropriation ...; declares compliance
with the provisions of division 2 to be the exclusive means of acquiring the
right to appropriate or use water subject to appropriation ...; authorizes the
board to act upon all applications for permits to appropriate water, to grant
permits to take and use water subject to the terms and conditions of the
permit, and to collect fees ...; and provides for the issuance of licenses
confirming the right to appropriate such amount of water as has been
beneficially used by the permittees .... Thus it is clear that if the water
diverted by defendant is water subject to appropriation, then it is water subject
to the provisions of division 2 and any use thereof is conditioned upon
compliance with the statutory procedure.

(Ibid.)

The Shirokow court then turned to the statutory provisions defining the water

subject to appropriation. The court explained that Water Code section 1201 defines

water “subject to appropriation,” and therefore defines what water is subject to Division

2. Water Code section 1201 states:

All water flowing in any natural channel, excepting so far as it has been or is
being applied to useful and beneficial purposes upon, or in so far as it is or
may be reasonably needed for useful and beneficial purposes upon lands
riparian thereto, or otherwise appropriated, is hereby declared to be public
water of the State and subject to appropriation in accordance with the
provisions of this code. (ltalics added.)

The Shirokow court further confirmed that “[t]he rights not subject to the statutory

appropriation procedures are narrowly circumscribed by the exception clause of []
[Section 1201] and include only riparian rights and those which have been otherwise

appropriated prior to December 19, 1914, the effective date of the statute.” (/d. at

p. 309.) Thus, water appropriated pursuant to pre-1914 and riparian water rights do not

fall within Section 1052(a).
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The courts addréssed the nature and scope of the SWRCB's authority over pre-
1914 and riparian water rights under Water Code sections 1831 and 1052 in Young v.
State Water Resources Control Bd. (2013) 219 Cal.App.4th 397 (Young), and Millview,
supra, 229 Cal.App.4th at p. 889.

In Young, various landowners argued the SWRCB lacked jurisdiction to
adjudicate the validity, extent, or forfeiture of riparian or pre-1914 appropriative water
rights. (Young, supra, 219 Cal.App.4th at p. 404.) The Young court made clear that
there was no dispute regarding the SWRCB's lack of jurisdiction to regulate riparian and
pre-1914 appropriative rights. (/bid., citing California Farm Bureau Federation v. State
Water Resources Control Bd., supra, 51 Cal.4th 421, 429.) The court did confirm,
however, that the SWRCB'’s jurisdiction under Division 2 extended to all water not
otherwise properly diverted and used under a riparian or pre-1914 right. As the Young
court explained, that included “water that has never been appropriated, water subject to
a pre-1914 right but that was not perfected by putting the water to beneficial use with
due diligence, and water for which a right has been perfected by putting the water to
beneficial use under a pre-1914 right but where the use later ceased.” (Young at p. 404,
internal citations omitted.)*

In Millview, the court considered the SWRCB'’s authority to issue a cease and
desist order under Water Code section 1831 (Section 1831) where the diversion of water
was pursuant to a claimed pre-1914 appropriative right. Because the authority to issue a

cease and desist order under Section 1831 incorporates Section 1052, the court

* The SWRCB agreed with these limitations on its enforcement authority in its briefing to the Young court.
Specifically, in its Appellate Opening Brief in Young, (2012 CA.App.Crt., Briefs Lexis 3929) (Young AOB),
the SWRCB explained: (1) its authority under section 1052 extends.only to determining the “validity of a
diverter’s claim to be exempt from the permitting system” because that is the extent of its jurisdiction; and
(2) “[ulnder th[e] definition of unappropriated water, only the water claimed under a pre-1914 right that
exceeds the actual right constitutes unappropriated water subject to the State Water Board’s regulation.”
(Bernadett Decl., Exh. C at pp. *27, *33.) The SWRCB also agreed that Phelps v. State Water Resources
Control Bd .(2007) 157 Cal.App.4th 89 “lends further support to the conclusion that the State Water Board
has authority to take enforcement against a diverter who claims to hold a riparian or pre-1914
appropriative right if the Board determines that the claim is invalid.” (/bid.)

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN ENF01951; LACK OF AUTHORITY
UNDER WATER CODE SECTION 1052




SOMACH SIMMONS & DUNN
A Professional Corporation

AW

~J

10

11

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

o W

considered the scope of Section 1052 to interpret the scope of the SWRCB's authority
under Section 1831. The Millview court explained the Division 2 limiting language in

section 1831 (the same as Section 1052) as follows:

[It] allows the Board to issue an order preventing the unauthorized

diversion of water. Unauthorized diversion includes not merely the

diversion of water under a claimed but invalid pre-1914 right, but also

diversion beyond the proper scope of a valid pre-1914 right, whether

because the diversion exceeds the maximum perfected amount of water

under the right or because an intervening forfeiture has reduced the

proper scope. (Millview, supra, 229 Cal.App.4th at p. 895.)

The Millview court agreed with and adopted the reasoning in Young, finding that
“‘water diverted under a valid pre-1914 water right is protected from [the SWRCB’s]
regulation,” and that “a permit is required to divert water appropriated pursuant to a
claimed pre-1914 water right that was never perfected, or has been forfeited, or is
otherwise invalid.” (Millview, supra, 229 Cal.App.4th at p. 894, original italics, citing
Young, supra, 219 Cal.App.4th at p. 404.)

Shirokow, Young, and Millview make clear that water subject to a valid pre-1914
or riparian water right is not subject to Division 2, or to the SWRCB's jurisdiction, and
only unappropriated water (as of December 19, 1914), or water previously appropriated
under a pre-1914 water right but abandoned is subject to the SWRCB'’s jurisdiction and
within the purview of Section 1052(a).

In ENFO01951, there is no dispute that BBID has a valid pre-1914 water right.
There is no allegation in the ACL Complaint regarding the validity of the claimed right.
There is also no allegation in the ACL Complaint that BBID diverted water in excess of
its claimed pre-1914 water right. Moreover, the SWRCB does not allege that any of the
water BBID diverted in June of 2015 is subject to Division 2. In fact, the allegation is the
ACL Complaint, and the actions of the SWRCB, plainly demonstrate that there was no

“‘unappropriated” water in the vicinity of BBID’s point of diversion, because the SWRCB

previously determined that there was no water available to satisfy any post-1914 water
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rights as of May 1, 2015. If true, the only water available for BBID to divert during the
relevant period was water not subject to Division 2, and therefore not subject to a
trespass under Section 1052(a). Again, this fact is confirmed by the sworn testimony of

Katherine Mrowka. (Bernadett Decl., Exh. A.)

IV.  THE WATER BBID DIVERTED IN JUNE 2015 IS THE SUBJECT OF A
CONTRACT WITH THE DEPARTMENT OF WATER RESOURCES

BBID's diversion facility was relocated from italian Slough to its current location
on the intake channel of the State Water Project in the early 1960s, when the State of
California began construction of the facilities at Clifton Court, including Clifton Court
Forebay, the Harvey O. Banks Pumping Plant, and the intake channel connecting Clifton
Court Forebay to the Harvey O. Banks Pumping Plant. BBID's pumping facilities were
constructed on the intake channel under an agreement with DWR executed in 1964.
(Bernadett Decl., BBID Exh. 206.) The 1964 Agreement provides for, among other
things, the relocation of BBID’s pumping plants and points of diversion to the SWP
intake channel. (/d. at §[4.) Through the 1964 Agreement, the State of California also
consented to the “permanent and perpetual use by [BBID], without cost, of State’s
facilities and of that portion of its right of way required for the construction, operation,
and maintenance of [BBID’s] permanent facilities . . . .” (Id.at7.) Under the 1964
Agreement, BBID relocated its pumping facilities to their current location, and has
operated those facilities since that time. (Bernadett Decl., BBID Exh. 336.)

In 2003, DWR and BBID entered into another Agreement (2003 Agreement) to
resolve outstanding issues between DWR and BBID and to recognize the changing uses
of water within BBID. (Bernadett Decl., BBID Exh. 208.) Through the 2003 Agreement,
DWR and BBID agree that BBID has the right to divert up to 50,000 acre-feet of water in
each year, which could be diverted year-round, for agricultural, municipal, and industrial
purposes. (/d. atq 9.) The 20034Agreement provides for the continued diversion of
water by BBID, up to 50,000 acre-feet, year round. (/bid.) Through the 2003 Agreement,

DWR agrees not to challenge BBID’s year-round use of up to 50,000 acre-feet of water
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for agricultural, municipal, and industrial uses. (/d. at [ 8.) In fact, in a letter dated
September 23, 2014 from DWR to the SWRCB, DWR characterizes the 2003 Agreement
as a “settlement” under which “DWR provides BBID up to 50,000 acre-feet annually for
use in its service area.” (Bernadett Decl., BBID Exh. 217.) As DWR states to the
SWRCB in this letter, BBID has a unique relationship with DWR due to the location of
BBID'’s facilities within the Clifton Court complex, on the intake channel to the State
Water Project. The 1964 Agreement, providing for the diversion by BBID of water
present in the intake channel without cost, and the provisions in the 2003 Agreement
providing for the year-round diversion of up to 50,000 acre-feet of water by BBID, makes
any dispute regarding BBID's diversion of water from the intake channel strictly a
contract dispute between BBID and DWR — a dispute beyond the authority and
jurisdiction of the SWRCB.

V. CONCLUSION

A pre-1914 appropriator diverting under a valid water right cannot commit a
trespass under Section 1052(a). There is no allegation in the ACL Complaint that the
water BBID diverted during June 2015 was subject to Division 2, and BBID therefore
could not have committed a trespass. Moreover, any Division 2 water that could have
allegedly been diverted is subject to the terms of the various agreements between BBID
and DWR, and any dispute regarding BBID’s diversion of such water is one of contract
interpretation. If DWR believes BBID violated the terms of the 1964 Agreement or the
2003 Agreement, DWR can bring an action against BBID for breach of either contract.

Any such dispute, however, does not support prosecution under Section 1052(a).

Dated: January 25, 2016 By: /

(Daniel Kelly

Attorneys for Byron-Bethany Irrigation District
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PROOF OF SERVICE

| am employed in the County of Sacramento; my business address is 500 Capitol
Mall, Suite 1000, Sacramento, California; | am over the age of 18 years and not a party
to the foregoing action.

On January 25, 2016, | served the following document(s):

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN
ENF01951 FOR LACK OF STATUTORY AUTHORITY UNDER WATER CODE
SECTION 1052

_X (via electronic mail) by causing to be delivered a true copy thereof to the person(s)
and at the email addresses set forth below:

SEE ATTACHED SERVICE LIST

| declare under penalty of perjury that the foregoing is true and correct. Executed
on January 25, 3016 at Sacramento, California.

YLl L0
/ Yolanda De La Cruz Q
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SERVICE LIST OF PARTICIPANTS
BYRON-BETHANY IRRIGATION DISTRICT
ADMINISTRATIVE CIVIL LIABILITY HEARING
(Revised 9/2/15; Revised: 9/11/15)

VIA ELECTRONIC MAIL

Division of Water Rights
Prosecution Team

Andrew Tauriainen, Attorney ||
SWRCB Office of Enforcement
1001 | Street, 16th Floor
Sacramento, CA 95814

andrew.iauriainen@waierboards.ca.gov

VIA ELECTRONIC MAIL

Byron-Bethany Irrigation District
Daniel Kelly

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000
Sacramento, CA 95814
dkelly@somachlaw.com

VIA ELECTRONIC MAIL

Patterson Irrigation District
Banta-Carbona Irrigation District
The West Side Irrigation District
Jeanne M. Zolezzi
Herum\Crabtree\Suntag

5757 Pacific Avenue, Suite 222
Stockton, CA 95207
jzolezzi@herumerabiree.com

VIA ELECTRONIC MAIL

City and County of San Francisco
Jonathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418
San Francisco, CA 94102
jonathan.knapp@sfgov.org

VIA ELECTRONIC MAIL

Central Delta Water Agency
Jennifer Spaletta Law PC
P.O. Box 2660

Lodi, CA 95241
jennifer@spalettalaw.com

Dante John Nomellini

Daniel A. McDaniel

Dante John Nomellini, Jr.
NOMELLINI, GRILLI & MCDANIEL
235 East Weber Avenue

Stockton, CA 95202
ngmplcs@pachell.net
danteir@pacbell.net

VIA ELECTRONIC MAIL

California Department of Water
Resources

Robin McGinnis, Attorney

P.O. Box 942836

Sacramento, CA 94236-0001
robin.mcginnis@water.ca.gov

VIA ELECTRONIC MAIL

Richard Morat

2821 Berkshire Way
Sacramento, CA 95864
rmorai@amail.com

VIA ELECTRONIC MAIL

San Joaquin Tributaries Authority
Tim O’Laughlin

Valerie C. Kincaid

O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
towater@olaughlinparis.com
vkincaid@olaughlinparis.com
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VIA ELECTRONIC MAIL

South Delta Water Agency
John Herrick

Law Offices of John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207

Email: Jherrlaw@aol.com

VIA ELECTRONIC MAIL

State Water Contractors
Stefani Morris

1121 L Street, Suite 1050
Sacramento, CA 95814
srnorris@swec.org
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SERVICE LIST

WEST SIDE IRRIGATION DISTRICT
CEASE AND DESIST ORDER HEARING

Division of Water Rights
Prosecution Team

Andrew Tauriainen, Attorney lli
SWRCB Office of Enforcement
1001 | Street, 16th Floor
Sacramento, CA 95814

andrew.iauriainen@waterboards.ca.gov

The West Side Irrigation District
Jeanne M. Zolezzi

Karna Harringfeld

Janelle Krattiger
Herum\Crabtree\Suntag

5757 Pacific Avenue, Suite 222
Stockton, CA 95207
jzolezzi@herumcrabtree.com

kharr_iﬂq‘feid@herumcrabtree.com
jkrattiger@herurncrabtree.com

State Water Contractors Westlands Water District
Stefani Morris Daniel O’Hanlon
1121 L Street, Suite 1050 Rebecca Akroyd

Sacramento, CA 95814
SMOrris@swe.org

Kronick Moskovitz Tiedemann & Girad
400 Capitol Mall, 27" Floor
Sacramento, CA 95814
dohanlon@kmtg.com
rakrovd@kmig.com

Phillip Williams of Westlands Water
District
pwilliams@westlandswater.ora

South Delta Water Agency
John Herrick

Law Offices of John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207

Email: Jherrlaw@aol.com

Central Delta Water Agency
Jennifer Spaletta Law PC
P.O. Box 2660

Lodi, CA 95241
jennifer@spaletialaw.com

Dante Nomellini and Dante Nomellini,
Jr.

NOMELLINI, GRILLI & MCDANIEL
ngmplecs@pacheil.net
dantejr@pacbell.net

City and County of San Francisco
Jonathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418
San Francisco, CA 94102
jonaihan.knapp@sigov.org

San Joaquin Tributaries Authority
Valerie C. Kincaid

O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
vkincaid@olaughlinparis.com

Byron-Bethany [rrigaton District
Daniel Kelly

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000
Sacramento, CA 95814
dkelly@somachlaw.com

California Department of Water
Resources

Robin McGinnis, Attorney

P.O. Boc 942836

Sacramento, CA 94236-0001
robin.mcginnis@water.ca.qov

MOTION TO DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN ENF01951; LACK OF AUTHORITY

UNDER WATER CODE SECTION 1052
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SOMACH SIMMONS & DUNN

A Professional Corporation

DANIEL KELLY, ESQ. (SBN 215051)
MICHAEL E. VERGARA, ESQ. (SBN 137689)
LAUREN D. BERNADETT, ESQ: (SBN 295251)
500 Capitol Mall, Suite 1000 -

Sacramento, California 95814-2403

Telephone: (916) 446-7979

Facsimile: (916) 446-8199

Attorneys for Petitioner/Plaintiff BYRON-
BETHANY IRRIGATION DISTRICT

BEFORE THE
CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

ENFORCEMENT ACTION ENFO1949 SWRCB Enforcement Action
DRAFT CEASE AND DESIST ORDER ENF01951 and ENF01949
SN UATORES

NOTICE OF POSITION REGARDING
UNAUTHORIZED DIVERSIONS OF WATER THE STATE WA%EI?RE%O\EJAI:'{QC%S
FROM OLD RIVER IN SAN JOAQUIN CONTROL BOARD AUTHORITY TO
COUNTY ISSUE CURTAILMENTS

In the Matter of ENFORCEMENT ACTION
ENF01951 — ADMINISTRATIVE CIVIL
LIABILITY COMPLAINT REGARDING
UNAUTHORIZED DIVERSION OF WATER
FROM THE INTAKE CHANNEL TO THE
BANKS PUMPING PLANT (FORMERLY
ITALIAN SLOUGH) IN CONTRA COSTA
COUNTY

NOTICE OF POSITION REGARDING THE SWRCB’S AUTHORITY TO ISSUE CURTAILMENTS
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At one point in time, the State Water Resources Control Board (SWRCB) saw one
of the major issues associated with this matter to be its authority to “curtail” pre-1914
appropriative water rights. SWRCB Board members, in discussing issues related to this
matter with the SWRCB'’s Executive Director, its General Counsel, and the Prosecution
Team, articulated a strategy to reach legal resolution over issues like whether the
SWRCB has the authority to curtail pre-1914 appropriative water rights. (Declaration of
Lauren Bernadett in Support of Notice of Position Regarding the State Water Resources
Control Board’s Authority to Issue Curtailments (Bernadett Decl.), BBID Exh. 323 at
pp. 5-7, 15-17; BBID Exh. 324 at pp. 20-21.)

To this end, and in implementing this strategy, the SWRCB’s Enforcement
Section targeted Byron-Bethany Irrigation District (BBID), as a test case, because of its
status as a pre-1914 appropriative water right holder in the Delta. The Enforcement
Section viewed BBID as an easy target. (Bernadett Decl., BBID Exh. 228 at p. 2.)

In pursuit of this objective, the Hearing Team now requests briefing on whether
“the State Water Resources Control Board [has] the authority to curtail.” (Bernadett
Decl., Exh. B at p. 2); accord (Bernadett Decl., Exh. C.)

The problém with this request, however, is that it ignores much of what has
happened since the strategy outlined above was developed. While the SWRCB'’s June
12, 2015 Curtailment Notice purports to curtail' the lawful exercise of BBID’s pre-1914
appropriative water right, when the SWRCB was faced with legal challenges to the
process by which those curtailments issued, the SWRCB rescinded the curtailment
portion of the June 12, 2015 Notice. Responding to a Temporary Restraining Order
issued by the Sacramento Superior Court on July 15, 2015, the SWRCB issued its
“Partial Rescission of April, May, and June 2015 Curtailment Notices and Clarification of
State Water Board Position Re: Notices of Unavailability of Water For Those Diverting

Water In The Sacramento River Watershed, San Joaquin River Watershed and Delta,

! Curtail means “To cut off the end or any part of; hence to shorten, abridge, diminish, lessen, or reduce;
and term has no such meaning as to abolish.” (Black’'s Law Dictionary, Sixth Ed., p. 383.)

NOTICE OF POSITION REGARDING THE SWRCB’S AUTHORITY TO ISSUE CURTAILMENTS 1
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and Scott River.” (Bernadett Decl., BBID Exh. 279.) The Rescission and Clarification
provides, among other things, that the express purpose of the Rescission and
Clarification “is to rescind the ‘curtailment’ portions of the unavailability notices” issued
by the SWRCB to water right holders. (Bernadett Decl. BBID Exh. 279 at p. 1[“The
purpose of this notice is rescind the ‘curtailment’ portions of the unavailability notices you
received.”].)

Furthermore, in its recent filing with the Court of Appeal! of the State of California,
Sixth Appellate District, the SWRCB represents that the “curtailment” portion of the June
12, 2015 notice was rescinded. (Bernadett Decl., Exh. A at p. 3.) The Administrative
Civil Liability Complaint in ENF01951 recognizes as much. (Bernadett Decl., BBID Exh.
277 at 7129.)

Based upon the foregoing, the SWRCB's authority to curtail pre-1914 water rights

is not at issue in this proceeding.

Dated:January 25, 2016 SOMACH SIMMONS & DUNN
A Professional oration

By: /
“Daniel Kells\
Attorneys for Petitioner/Plaintiff BYRON-

BETHANY IRRIGATION DISTRICT

NOTICE OF POSITION REGARDING THE SWRCB’S AUTHORITY TO ISSUE CURTAILMENTS 2
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PROOF OF SERVICE

I am employed in the County of Sacramento; my business address is 500 Capitol
Mall, Suite 1000, Sacramento, California; | am over the age of 18 years and not a party
to the foregoing action.

On January 25, 2016, | served the following document(s):

NOTICE OF POSITION REGARDING THE STATE WATER RESOURCES CONTROL
BOARD AUTHORITY TO ISSUE CURTAILMENTS

_X (via electronic mail) by causing to be delivered a true copy thereof to the person(s)
and at the email addresses set forth below:

SEE ATTACHED SERVICE LIST

| declare under penalty of perjury that the foregoing is true and correct. Executed

on January 25, 2016 at Sacramento, California.
"/’Volanda De La Cruz 0

NOTICE OF POSITION REGARDING THE SWRCB’'S AUTHORITY TO ISSUE CURTAILMENTS 1
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SERVICE LIST OF PARTICIPANTS
BYRON-BETHANY IRRIGATION DISTRICT
ADMINISTRATIVE CIVIL LIABILITY HEARING
(Revised 9/2/15; Revised: 9/11/15)

Division of Water Rights

Prosecution Team

Andrew Tauriainen, Attorney Il
SWRCB Office of Enforcement

1001 | Street, 16th Floor

Sacramento, CA 95814
andrew.iauriainen@waterboards.ca.gov

Byron-Bethany Irrigation District
Daniel Kelly

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000
Sacramento, CA 95814
dkelly@somachlaw.com

Patterson Irrigation District
Banta-Carbona Irrigation District
The West Side Irrigation District
Jeanne M. Zolezzi
Herum\Crabtree\Suntag

5757 Pacific Avenue, Suite 222
Stockton, CA 95207
jzolezzi@herumcrabtree.com

City and County of San Francisco
Jonathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418
San Francisco, CA 94102
jonathan knepp@sigov.org

Central Delta Water Agency
Jennifer Spaletta Law PC
P.O. Box 2660

Lodi, CA 95241
jennifer@spaletialaw.com

Dante John Nomellini

Daniel A. McDaniel

Dante John Nomellini, Jr.
NOMELLINI, GRILLI & MCDANIEL
235 East Weber Avenue

Stockton, CA 95202
ngmplcs@pacheli.net
dantejr@pacbell.net

California Department of Water
Resources

Robin McGinnis, Attorney

P.O. Box 942836

Sacramento, CA 94236-0001
robin.mcginnis@water.ca.gov

Richard Morat

2821 Berkshire Way
Sacramento, CA 95864
rmorat@gmail.comi

San Joaquin Tributaries Authority
Tim O’Laughlin

Valerie C. Kincaid

O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
towater@eclaughlinparis.com
vkincaid@olaughlinparis.com

South Delta Water Agency
John Herrick

Law Offices of John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207

Email: Jherriaw@aol.com

State Water Contractors
Stefani Morris

1121 L Street; Suite 1050
Sacramento, CA 95814
smorris@swc.org

NOTICE OF POSITION REGARDING THE SWRCB'S AUTHORITY TO ISSUE CURTAILMENTS
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SERVICE LIST
WEST SIDE IRRIGATION DISTRICT
CEASE AND DESIST ORDER HEARING

Division of Water Rights

Prosecution Team

Andrew Tauriainen, Attorney Il
SWRCB Office of Enforcement

1001 | Street, 16th Floor

Sacramento, CA 95814

andrew tauriainen@waterboards.ca.gov

The West Side Irrigation District
Jeanne M. Zolezzi

Karna Harringfeld

Janelle Krattiger
Herum\Crabtree\Suntag

5757 Pacific Avenue, Suite 222
Stockton, CA 95207
jzolezzi@herumcrabiree.com
kharringfeld@herumcrabtree.com
jkrattiger@herumcrabtree.com

State Water Contractors
Stefani Morris

1121 L Street, Suite 1050
Sacramento, CA 95814
smoiris@swc.org

Westlands Water District

Daniel O’Hanlon

Rebecca Akroyd

Kronick Moskovitz Tiedemann & Girad
400 Capitol Mall, 27" Floor
Sacramento, CA 95814
dohanlon@kmtg.com
rakroyd@kmitg.com

Phillip Williams of Westlands Water
District :
pwilliarns@westlandswater.org

South Delta Water Agency
John Herrick

Law Offices of John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207

Email: Jherrlaw@aol.com

Central Delta Water Agency
Jennifer Spaletta Law PC
P.O. Box 2660

Lodi, CA 95241
jennifer@spaletialaw.com

Dante Nomellini and Dante Nomellini,
Jr.

NOMELLINI, GRILLI & MCDANIEL
ngmplcs@pachell.net
dantejr@pacbell.net

City and County of San Francisco
Jonathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418
San Francisco, CA 94102
jonathan.knapp@sfgov.org

San Joaquin Tributaries Authority
Valerie C. Kincaid

O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
vkinczid@olaughlinparis.com

Byron-Bethany Irrigation District
Daniel Kelly

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000
Sacramento, CA 95814
dkellv@somachlaw.com

California Department of Water
Resources

Robin McGinnis, Attorney

P.O. Box 942836

Sacramento, CA 94236-0001
robin.mcginnis@water.ca.gov

NOTICE OF POSITION REGARDING THE SWRCB’'S AUTHORITY TO ISSUE CURTAILMENTS
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DANIEL KELLY, ESQ. (SBN 215051)
MICHAEL E. VERGARA, ESQ. (SBN 137689)
LAUREN D. BERNADETT, ESQ. (SBN 295251)
500 Capitol Mall, Suite 1000

Sacramento, California 95814-2403

Telephone: (916) 446-7979

Facsimile: (916) 446-8199

Attorneys for Petitioner/Plaintiff BYRON-
BETHANY IRRIGATION DISTRICT

BEFORE THE
CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

ENFORCEMENT ACTION ENFO1949 SWRCB Enforcement Action

DRAFT CEASE AND DESIST ORDER ENF01951 and ENF01949
REGARDING UNAUTHORIZED

DIVERSIONS OR THREATENED DECLARATION OF LAUREN D.
UNAUTHORIZED DIVERSIONS OF WATER | BERNADETT IN SUPPORT OF
FROM OLD RIVER IN SAN JOAQUIN MOTION TO DISMISS
COUNTY ADMINISTRATIVE CIVIL

LIABILITY COMPLAINT IN

In the Matter of ENFORCEMENT ACTION ENF01951 FOR VIOLATION OF
ENF01951 — ADMINISTRATIVE CIVIL DUE PROCESS

LIABILITY COMPLAINT REGARDING
UNAUTHORIZED DIVERSION OF WATER
FROM THE INTAKE CHANNEL TO THE
BANKS PUMPING PLANT (FORMERLY
ITALIAN SLOUGH) IN CONTRA COSTA
COUNTY

N N N D DN N NN
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I, Lauren D. Bernadett, declare:

1. | am an attorney at law licensed to practice before the courts of the State of
California. | am an associate with Somach Simmons & Dunn. The following matters are
within my personal knowledge and, if called as a witness, | can competently testify
thereto.

2. Attached hereto as BBID Exhibit 202 is a true and correct copy of Byron-
Bethany Irrigation Company’s Notice of Appropriation of Water, dated May 18, 1914.

3. Attached hereto as BBID Exhibit 219 is a true and correct copy of the State

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY COMPLAINT IN
ENF01951 FOR VIOLATION OF DUE PROCESS 1
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Water Resources Control Board’s Notice of Unavailability of Water and Need for
Immediate Curtailment for those Diverting Water in the Sacramento-San Joaquin
Watersheds and Delta with a Pre-1914 Appropriative Claim Commencing During or After
1903, dated June 12, 2015.

4. Attached hereto as BBID Exhibit 276 is a true and correct copy of the
Reporter’s Transcript of Proceedings of the West Side Irrigation District et al. v. State
Water Resources Control Board, Case No. 34-2015-80002121, Sacramento County
Superior Court, dated July 8, 2015.

5. Attached hereto as BBID Exhibit 277 is a true and correct copy of the State
Water Resources Control Board’'s Administrative Civil Liability Complaint in the Matter of
Unauthorized Diversion by Byron-Bethany Irrigation District (including cover letter from
John O’Hagan, Assistant Deputy Director of the Division of Water Rights, to Rick
Gilmore and Daniel Kelly regarding Enforcement Action ENF01951), dated July 20,
2015.

6. Attached hereto as BBID Exhibit 279 is a true and correct copy of the State
Water Resources Control Board’s Partial Rescission of April, May and June 2015
Curtailment Notices and Clarification of State Water Board Position Re: Notices of
Unavailability of Water for Those Diverting Water in the Sacramento River Watershed,
San Joaquin River Watershed and Delta, and Scott River, dated July 15, 2015.

7. Attached hereto as BBID Exhibit 299 is a true and correct copy of the
Declaration of John O’Hagan in Opposition to Petitioner/Plaintiff's Application for Stay
and/or in the Alternative Temporary Restraining Order and/or Preliminary Injunction,
Banta-Carbona Irrigation District v. State Water Resources Control Board, Case No. 39-
2015-00326421, San Joaquin County Superior Court, dated June 22, 2015.

8. Attached hereto as BBID Exhibit 379 is a true and correct copy of the
Order Partially Granting Petitioners’ Ex Parte Application for Temporary Restraining
Order and Issuing an Order to Show Cause as to Why a Preliminary Injunction Should

Not Be Granted, West Side Irrigation District et al. v. State Water Resources Control

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY COMPLAINT IN
ENF01951 FOR VIOLATION OF DUE PROCESS 2
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Board, Case No. 34-2015-80002121, Sacramento County Superior Court, dated July 23,
2015.

9. Attached hereto as Exhibit A is a true and correct copy of the Order After
Hearing on Ex Parte Application for Temporary Stay Re: Enforcement of Curtailment
Notice or In the Alternative Temporary Restraining Order and/or for Order to Show
Cause Re: Preliminary Injunction, West Side Irrigation District et al. v. State Water
Resources Control Board, Case No. 34-2015-80002121, Sacramento County Superior
Court, dated July 10, 2015.

10.  Attached hereto as Exhibit B is a true and correct copy of excerpts from the
Reporter’'s Transcript of Proceedings in California Water Curtailment Cases, Case No. 1-
15-CV-285182, Santa Clara County Superior Court, dated September 22, 2015.

11.  Attached hereto as Exhibit C is a true and correct copy of excerpts from the
Reporter's Transcript of Proceedings, West Side Irrigation District et al. v. State Water
Resources Control Board, Case No. 34-2015-80002121, Sacramento County Superior
Court, dated July 30, 2015.

| declare under penalty of perjury under the laws of the State of California that the
facts recited above are true and correct. Executed this 25th day of January 2016 at

Sacramento, California.

17

Lauren D. Bernadett

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY COMPLAINT IN
ENF01951 FOR VIOLATION OF DUE PROCESS 3
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HOTTOR OF APPROPRIAZION OF WATFE,

-

FOUILE TR STUERY GIVEY, thet BYROV-RRTU&MY TRRTZATION CO/PANY,
& curperaticn crganized and existing under and by virtue of the laus
0f tre State of California, end having its principal place of busliness
in Combre Cuota gounty, Stete zforesaid, doem herehy claim the
weter {Lewine in old River, st the point whers ths Weat bank of said
014 Piver intersects the Scuih tank of the branch cor channel maring
Scuth irum ssid Old River and Sesizneted ag "ITALIAY SIOUGH", and
which seid point §& mesr to the center of Sectiun Seven (%), Town-
chip One (1) South, Range Teur (4] Bast Mount Diable Lese sud Mer-
1dian in said Contra Costa County.

Thet szid eorperation claims and intends to use the water
there Tiowing to the extent of 40,000 inches measured under & jour-
inch pressure.

thet the purpese for which said corporsifvn clalms said water
12 to furnish water to its shershulders for frrigetion and domestic
purpeses, end the place where it fg inSended t¢ usme maid water ls upon
the larde lying in the Basterly poeriions ¢f Contre Costa and Alamede
gnunties mnd the Southwesterly porticn of San Jouwnuin County.

That the mearns by which 4t is intended te divert zaid water and
the slze f the divertins scency ie e follows:

PIRST, ithroueh and slonr Italise Slough Scutherly for abeut
twe miles to e volnt on the Stutherly Secticvn line of Sectiovnm 13,
iz Towmghip Onw Scuth, Range Three East Mount Dieblo Bese snd Mers
tdisn, snd dlegfani thersen 1450 feet Westerly from the Southeast
ecrrer 07 maid Sectlon 13, end which ssid Italien Slough ie about
200 fest wide ané 8 feet deep ab ite confluence with #aid 0ld River.

Thonee Westerly through end along en srtificial charmel 200
feet wide und B8 feel deep, now existing, 3350 feet to a point 480
fert Bast ¢f ths Southwest cormer of said Section 134,

SECOND; thence Scuthessterly 3600 feet thrcugh and along an
artificial rerel cr chennel new existing, to the peint ¢f intersec-
tien of wsid eczna? with s creek known as Brung Creek and the Seggre-
geticn lipe, snd which seld point is in the Scuthwest quarter of
Recticn 24, Township One South, Range Three East Mount Diable Base
and Meridian, said arfificilal channel or cenal which is about 25
feet wide and € fect deep to be enlarged to 46 feet wide st the tcp,
30 feet wide at the bettom end 8 feet deep.

’ THIRD; thence through and by & canal or channel 50 feet wide
&t the top, 30 feet wide at the bottom and ahout 10 feet desep to be
cut, and feliowing Scuthwesterly up snd along szid Bruns Creek 2600
feet t¢ 8 point near the Southwest corner of the Southwest quarter
¢« said Beoticn 24, anrd at euch last nemed point by pumps snd other
soperatus and appliance to 1ift the water into several ditches ov
flumes or cthey conveyore for dista bution to the main and othsr
latersls for vae on adjacent lands,

I¥ WITHESS WHEREOF, said corperetien hes csused ite corporate
name to¢ be hereuntc subscribed hy ite President, and ite gcerhcrete
Benl tu@; hereunto offixed by its Secretary, the _ /fZh, dey of

-

e o e

'Xﬁ-.‘—-_.....w_.r 1914,
BYRON-BETHANY IKRIGATION COlisANY

’ _Jk%{?éf o 7 —Pr ssident

By __
By YL UL 0T . BeerelaTy,

BBID Exh. 202



NOTICE OF APPROPRIATION OF WATER,

WOTICE I HEREBY GIVEN, thet BYRON-BFTHANY IRRIGATION CQMPANY,
& corperation orgenized and existing under and by virtue of the laws
¢f tre State of Celiforniz, end having its principal place of business
in Contra Cousta County, State aforesaid, does hereby claim the
water flowing in 0ld River, et the point where the West bank of szid
01d Piver intersects the South bank of the brench or chunnel making
South from said 0ld River and designeted as "ITALIAW SIOUGH", and
which said point is nesr to the center of Sectiun Seven (7), Town-
ship One (1) South, Renge Four (4) FEast Mount Disblo Base and Mer-
idian in said Contra Ceosta County.

That ssid corperation claime and intends to uee the water
there flowing to the extent of 40,000 inches measured under & four-
inch pressure.

That the purpose for which said corporation claime saiéd water
i to furnish water t¢ ite sharsholders for irrigeticn and domestic
rurpcses, &nd the place where it is intended to use waid water is upon
the lands lying in the Eesterly poertions ¢f Contre Costa and Alzmeds
* Counties snd the Scuthwesterly porticn of San Joaquin County. IR

That the meane by which it 18 intended to diveri sald water and
the esize c¢f the diverting agency is a2 follows!:

FIRST, through and along Italian Slough Scutherly for about
two miles to a point on the Scutherly Section line of Section 13,
in Tovmship One South, Renge Three East . Mount Diablo Base end lier-
idian, and distant therecn 1450 feei Westerly from the Southsast
corner ¢f sald Bection 13, end which ssid Italisn Slough i& about
200 fe=zt wide and 8 feet deep at its confluence with said 01d River.

Thence Westerly through &nd along en srtificial channel 200
feet wide and 8 feet deep, now existing, 3350 feet to & point 480
feet Fast of the Southwest corner of said Section 13.

EECOND; thence Southeasterly 3600 feet threugh and aleng sn
ertificisl canal or channel now existing, to the peint cf intersec-
tion of seid cenel with a creek known as Bruns Creek and the Seggre-
gation 1ine, and which sxid point is in the Southwest quarter of
Secticn 24, Township One South, Range Three Bast Mount Diablo Bsse
and Weridien, said artificial chammel or ocanal which is ahout 25
feet wide ond 6 feet deep to be enlarged to 46 feet wide at the top,
30 feet wide at the bottom and 8 feet deep,

A_f... A et “:‘:‘-‘mg’?—fgs-m-.—--» Rrernr e S S ENTE TV B 4 W NP SRR N
Stste of California, |-~ :
Comrry w.ﬂﬂﬂ.ﬂ&.ﬂnﬂ.ﬁﬁ 4 el

On thaigv-hdlyofm.» io the year one b_houﬁnd. nine hundred 2nd. Fourteen...s. D.

vefore me...... 831280 L. BOVO.....oovree e -y & Notecy Publie in and for-said County, perscsslly appeared
ﬁalmxmm. i s e OWEL to.me 0 be the

Ptum;nt. u-d‘.A.,.A.E..P.....Haug:b.en.,.,,._... coassnnt sesnes e s KEOWE' tOME t0 be the

1eee B tary of the Corporation that executed the within instmm‘mt..

known to me to be the persous who executed the within instrument on behalf of the cor-
poration within‘named, and acknowledged to methat sygh-€Biporation execnted the same,

io seid Conuty, -thé'dnyu?ayii:iu' this cectiitalt 5
WA Erpirmg Mediiia ! -ﬁ,\\

Notary Publsc Yu and for the Couwty of... 9#1‘ o e of Catifornia

Ayt S




AFFIDAVIT OF POSTING OF NOTICE OF APPROPRIATION
0F WATER.

STATE OF CALIFORNIA,
COUYTY OF CONTRA COSTA,

il

being duly sworn, depcses and says:

That on May 18th, 1914 he posted a full, true snd
correct copy of the attached "NOTICE OF APPROPRIATION OF WATER"
&l the peint where the West bank of 0ld River intersects the
Seuth benk of the branch or channel making South from sasd
014 River, and designeted as "Italian Sleugh", snd which said
point where said novice was posted ig neer ty the center of
Section 7, Township One South, Range 4 Eact Mount Diabio Base
and ¥eridian, in contra Ccsta county, State of Celirornie,
by then wnd there affixing and fegtening such copy of =aid
"Nctice of Appropriaticn of Water" to and upan & boerd firmly
Iixed in the ground at seid above designated puinat;

Thet on May 16th, 1914, he pusied & full, true and
correct cupy of the stiached *NOTICE OF APPROPRIATION OF VATER"
at the peint ¢f intersection of the Bast bank uf "Ttalisn
Sleugh" at its terminus with the Eastern extremity ¢f the
South embankwent of an artificial canal c¢r channe) 200 feet
wide extending Westerly &7 the Southerly section line of
Seciion 13 in Towmship Ons Scuti, Range 3 Eesst Mount Diablo
Bese end Meridian, in Contra Costa County, State of Califirnis,
snd which point i distant on such section line 1450 feet
Westerly thereon from the Southesst cormer of said Section 13,
by then and there affixfng and fuatening sueh copy of said
“Notice of Appropriation”of Water" to and upon a board firmly
fixed in the ground at sald last above designated point;

That on May 18th, 1914, he posted a full, true and
correct copy of the attached “NOTICE OF APPROPRIATION OF WATER"
at the point of intersection of the South bank of the canal or
channel 200 feet wide running East and West on the Southerliy
section lime of Section 13, Township One Seuth, Range 3 East,
¥ount Diable Base and Meridian, in Contra Costa County, State
of Califurnia, with the East bank of the canal or channel 25
Teet wide extending Southeasterly, e the said reoint of inter-
ssotion being 480 feet Eapt of the Southwest oorner of said
Section 13, by then and there affixing and fastening such copy
cf sald “Notice of Appropriation of Water" t¢ and upen & board
tirmly fixed in the ground st said last alove designated point.

By Commiesior : gp0s
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June 12, 2015 ingation Disirict

BYRON-BETHANY IRRIGATION DISTRICT
C/0 RICK GILMORE, GENERAL MANAGER
7995 BRUNS ROAD

BYRON, CA 94514

in Regards to Ciaim of Right(s) [1D {password)]: 5021256 (407769)

NOTIGE OF UNAVAILABILITY OF WATER AMD NEED FOR IMEDIATE CURTAILIGENT
FOR THOSE DIVERTING WATER i THE SACRAMENTO-SAI JOAQUIN WATERSHEDS
AND DELTA V/TH & PRE-1914 APPROPRIATIVE CLAIW COMIENCING DURING OR
AFTER 1903

On January 23, 2015 and again on Apill 2, 2015, the State Wazter Resources Control Board
(State Water Board) Issued & Notice of Surface Water Shortage and Potential for Curtaitment
due io dry conditions throughout the State. On Apiii 1, 2015, the Governor issued an executive
order, order B-28-15, continuing the state of emergency, initially enacted on January 17, 2014,
dua to drinking water shortages, diminished water for agriculture production, degraded habitat
for fish and wildlife, increased wildfire risk and the threat of saltwater contamination to fresh

water supplies in the Sacramento-San Joaquin Deliz (Delta),

On April 23, 2015 and May 1, 2015, ihe State Water Board igsued curiailment noticas to &all
post-1814 appropriative waier rights in the Sacramento and San Joaguin River watersheds,
inciusive of the Delta, due to insufficient projecied water supplies. Based on updated water
supply projections provided by the Depaitment of Water Resources in early fay, ihe Slate
Water Board is now notifying pre-1914 claims of right, with a priority date of 1803 and later for
the Sacramento-San Joaquin watersheds and the Delia, that, due io ongoing drought
conditions, there is insufficient water in the system to servica thelir claims of right.

Curtailment of Certain Pre-1914 Claims of Rigik Commenced During ot After 1903:

Based upon the most récent reservoir storage énd inflovr. projections, along with forecasts for
future precipitation svents, the existing water supply in the Sacramento-San Joaguin
watersheds and Delta watershads is Insufiicient to meet tHe neads of some pre-1914 claims of
right. With this notice, the State \Water Board is nptifying pre-1914 appropiiative claims of right
with a priority date of 1803 and later within the Sacramanito -Sari Joaquin watersheds and Delta
of the need to immediately stop diverting water with the exceptions discussed below, This
condition of curtaiiment will continue until water conditions improve. Even if there is water
physically available at your point of diversion, that water is riecessary to meat more senior water
right holders’ needs or tie waler may ba released previously stored waier which must continue
instream to serve its intended beneficial use. If precipitation ocours in ihe following weeks ar
monihs, you should not commence diversion before being notified by the State Water Board
that water is legally available for diversion under your pricrity of right, Evaluations for additional
curtaliments of more senior rights will be made every two weeks through Septemnber,
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To Water Right Users inthe -3 June 12, 2048
Sevramenio~-8an Joaquin Della,

Bacramento & Sen Josquin River Watershads

hitn:fhaww, dtac.ca.gov/daiabass/CalERA_Complalntfindex.cfm

Wa rscogniza the burdsn the drought creatss, and want (o assure that athers do not lllagally
benefit from your curtalimsnis,

Sincersly,

P ) 2 P
a’zzﬁﬁﬁix é%ﬁﬁﬁv%{'g

Thomas Howard
Executive Diracior
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SACRAMENTG
HCN, JUDGE SHELLEYANNE W. L., CHANG, DEPARTMENT 24

- =000~ -

THE WEST SIDE IRRIGATION DIoTRICT:
CENTRAL DELTA WATER AGENCY; SOUTH DELTR
WATER AGENCY; WCOODS IRRIGATION COMPAWY,
Petitioners and Plaintiffs,

CASE KNO.
VERSUS 34-2015-~-80002121
CALIFORNIA STATE WATER RESOURCES CONTRO
BOARD; et al.,

Respondents and Defendants.

[

B M g 1 o 33! B Frn g el St
.

=000~ V|
REPORTER'S TRANSCRIPT OF
PROCEEDINGS

--000~-

-~000--

WEDNESDAY, JULY B8, 2015

--000--

SACRAMENTO OFFICIAL COURT REPORTERS
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28

APPRARANCES
-~ -~
FOR PETITIONER AND PLAINTIFFS:
WEST SIDE IRRIGATION DISTRICT
BY: STEVE HERUM, Attorney at Law
TOR PETITIONER AND PLAINTIFFS:
CENTRAL DELTA WATER AGENCY
BY: JENWIFER SPALETTA, Attorney at Law
FOR PETITIONER AND PLAINTIFFS: ‘
WOODS IRRIGATION COMPANY AND
SOUTH DELTA WATER AGENCY
BY: DHEAN RUIZ, attorney &t Law
FOR RESDONDENTS AND DEFENDANTS:
CALIFORNIA STATE WATER RESOURCES CONTROL BOARD
8Y: CLIFFORD. T. LEE, DEPUTY ‘ATTORNEY GENERAL

By: MATTEEW G. BULLOCK, DEPUTY ATTORNEY GENERAL

- -

SACRAMENTO OFFICIAL COURT REPORTERS
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WEDNESDAY, JULY &, 2018
- =000~ -~

The matter of the VWest Side Irrigation District;

-Centxal,Délta~W&£ew Agency; South Delta Watér Agency;. Woods

Irrigation Company, Petiticners and Plaintiffs, veéersus
Celifornia State Water Resources Control Board; Thomas
Howard, BExecutive Director of California State Watex .
Regources Control Boarxrd and DOES 1 Through 100, inclusive,
Regpondents and Defendante, Case Number 34-2015-80002121,
came on for hearing this day in the Superior Court, for the
County of Sacramento, State of California, before Honorable
Shelleyanne W. L. Chang, Judge, Department No. 24.
- =000~

" petitioners and Plaintiffs: West Side Irrigation

Digscrict, et al., were represented by Steve Herum, Attorney

at Law.

‘Patitionerg and Plaintiffs; Central Deltz VWatew

<

Agency, was represgented by Jemnifer Spaletias, Attormey at
Law, o

Petitioners and Plaintiffs: Woods Irrigation Cowpany
and South Delta Water Agency, was represented by Dean Ruiz,
Attorney at Law.

Respondents and Defendants: California State Water
Regources Control Rodrd, was represented by Clifford T,fLee
and Matthew ¢. Bulleck, Deputy Attoiney Generals.

The following proceedings were then had:
=000~ ~

THE COURT: Good morning. We're on, the wecord in

ek
H

SACRAMENTO OFFICIAL COURT REPORTERS
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26

27
28

the matter of the West-Side Irrigation Digtrict versus the
State Waber Regources Control Board.
May I have the appearances of counsel, please,

starting from the left.

Mg, SPALRTTA: Jennifer Spalehta,'ap§eéring‘én'

behalf of Central Delta Water Agency éoday.

MR, HERUM: If it please the court, Steve Herum,
representing the West gide Irrigation District.

MR. RUIZ: Your Honor, Dean Ruiz for Woods
Irrigation Conpany and South Delta Water Agency.

MR. LEE: Your Honor, Deputy Attorney General
¢1ifford Lee here on behalf af the State Water Resources
Contcrol Board.

MR. BULLOCK: Mathew Eullock, Deputy Attornsy
Generéi, also on behalf of the Califcfnia State Water
Resources Control Board.

--oOo--

THE COURT: Geod morning, counsel. Let me first
start by tnank;ng you a1l for eccommodating the court‘s
schédqle. I know t the court was reguired to reschedule this
hearing several times, and so I do appreciate counsels'
courtesies and. accommodation.

The other thing thet I did want to bring to

he fact that court noticed on

of

ﬂounsela’ at?eﬂniun ig i
the -- counsel for uhe Water Resau;ﬁps Control Board's

jetrerhead that one of +he counsel is Deoo?ah Barnes, and I
believe that I worked with Miss Barnes apgroximately*ls

s
years ago, when f was the Chief Deputy Legal Affairs

SACRAMENTO OFFICIAL COURT REPORTER
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State Water Resowrces Conirol Board Irricss Ef iatrict
Jul 26 201
Byron-Bsthany Irrigation District CERTIFIED MAIL NO. 7003 1680 0000 2965 9480

Attr: Rick Gilmore, General Manager
7995 Bruns Road
Byron, CA 94514

Daniel Kelley CERTIFIED MAIL NO. 7003 1680 0000 2865 9473
General Counsel, Byron-Bethany lrigation District

Somach Simmons & Dunn

500 Capital Mall, Suite 1000

Sacramento, CA 95814

Dear Messrs. Gilmore and Kelley'

ENFORCEMENT ACTION ENFO“! 951 ~ ADMINISTRATIVE CIVIL LIABILITY COMPLAINT
REGARDING UNAUTHORIZED DIVERSION OF WATER FROM THE INTAKE CHANNEL TO
THE BANKS PUMPING PLANT (FORMERLY ITALIAN SLOUGH) IN CONTRA COSTA

COUNTY

Enclosad is an Administrative Civil Liability (ACL) Complaint relating to your diversions from the
intake channel to the Banks Pumping Plant (formerly ftalian Slough) efter June 12, 2015, This
letter serves as notice to Byron-Bethany Irrigation District (BBID) that the State Water
Resources Control Board (State Water Board), Division of Water Rights (Division), intends to

impose the proposed Administrative Civil Liability.

You have 20 davs from receipt of this notice fo aci or face additional eaforcement
without further notice. Therefore, this maiter requires your imimediate aitention.

VIOLATION DESCRIPTION

BBID is alleged io have diverted 2 total of approximately two thousand sixty-seven (2,067) acre-
feet over the course of thirteen days, from June 13 through June 25, 2015, during which water
was unavailable to serve BBID's water right. The violation is further described in tha enclosed

ACL Complaint,
ADMINISTRATIVE CIVIL LIABILITY

California Water Code, section 1052, prohibits the unauthorized diversion of water, Water Code
section 1052 authorizes the State Water Board to administraiively imipose civil liability for
unatthorized diversions of water during periods of drought emergency in an amount not to
excead $1,000 per day of violation plus §2,500 per acre-foot diveriad without authorization.

2
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JUL 20 2055

Byron-Bethany Irrigation District -2 -

I am hereby issuing the enciosed ACL Complaint proposing that a liability of $1,553,250 be
tmpcseq for your diversion of water during periods when water supplies were insufficient to fulfill
your g!aamed right. The ACL Complaints provides for a potentially reduced penaity upon
showing that water pumped during the tima considered under this action was used for hesith
and safely needs, or for critical power generation. If you fail {o respond to the ACL
Complaint in one of the manners below within 26 days of receiving this notice, then the
State Water Board will issue an ACL Order and sesk recovery of this proposed liability
amount as authorized by California Water Code section 0854,

If you disagree with the facts or allegations set forth in the ACL Complaint, you may request a
hearing before the State Water Board. Your request for a hearing must be in writing,
signed by you or on your behalf, and mailed or hand-daliverad to ensure receipt by the
State Water Board within 20 days from the date you receive this notice. You may mail
your written hearing request to: Statz Water Resources Conirol Board, Division of Water
Rights, Attn: Enforcement Section, P.O. Box 2000, Sacramento, CA 85812-2000.

You may hand-deliver your written hearing request to: State Waier Resources Control Board,
Division of Water Rights, Records Unit, 1001 | Sireet, 2nd Floor, Sacramento, CA 96814

If you request a hearing, a hearing will be scheduled before the State Water Board ora -
designated hearing officer. Prior to the hearing, you will be required to submit any written
testimony and other evidence you would fike the State Water Board to consider. You will be
notified of the hearing date and the submittal deadlines as soon as they are scheduled.

if you fail to come into compliance or request a hearing within 20 days of the date you receive
this notice, the Staie Water Board will adopt the ACL.

SUMMARY OF OPTIONS
1. Submit a written request for hearing within 20 days of receiving the enclosed ACL
Complaint; or

2. Do nothing, and receive a final ACL Order.

if you have any questions regarding the ACL Cormplaint, or if you have information that you want
to provide in response tc this compliant, or information that you belie the State Waler Board
staff should otherwise consider, please contact Kathy Mrowka, Manager, Enforcement Section
at {916) 341-5363 or Kathy Mrowka@waierboards.ca.gov; or Andrew Tauriainen, Atterney Hi,
Office of Enforcement, at (916) 341-5445 or Andrew. Tauriainen@waterboards.ca.gov, or send

the information directly to them via emall,
Sincerely,
- s ’
T o

Jo6fin O’'Hagan, Assistant Deputy Director
Division of Water Rights

Enclosures: 1) Administrative Civil Liability Complaint
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STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY
STATE WATER RESOURCES CONTROL BOARD

DIVISION OF WATER RIGHTS
ADMINISTRATIVE CIVIL LIABILITY COMPLAINT

in the Matier of Unauthorized Diversion by

EYRON-BETHANY IRRIGATION DISTRICT

SOURGE: inteke Channal to the Banks Pumping Plant {(formerly etien Slough)
COUNTY: Corira Cosia A s 5% 4

YOU ARE HEREBY GIMEN NOTICE THAT:

L RByron-Bethany rigation District (BBID or Disiriel) iz allsgad lo have Giveried snd used water in
violation of California Weter Code section 1022, subdivision (@), which provides that the diversion
or use of water subject o Division 2 of the Water Code othar than 25 authorized in Division 2is 3
trespass, ‘ ‘

2. Watar Code seciion 1052, subdivision (2), provides that any gerson of antity commiliing 2
tiespass during 2 period for which the Governor has iszued 2 prociamadon of & stale of drought
amergency mey be liable in an emount nof fo axcead the sum of 6ne thousand Jdollars (§1,000)
for cach day the trespess ocours plus two (housand five hundret doliars ($2,800) for each aors-
oot of water diveriad or usad in excess of that diverier's rights. Waler Code seciion 1062,
subdivision (d)(2), providas that civil lizbilily mey be imposad administratively by the State Water
Resources Control Boerd (Siete Waier Board or Board) pursuant 1 ¥Walsr Code secion 1055,

Watar Coda section 1055, subdivision (), provides that the Execuiive Director of the Slate Waler
Board may issue a complaint to any person or enlity on whom Administraiive Civil Liaollity (ACL
riay be imposed. On June 5, 2012, the Executive Dirsclor delegated tis authorlly to the Deputy
Direstor for Watar Rights. Siste Water Board Resolution 2012-0023 duthorizes ths Depuly
Dicector for Water Righis to issue an order imposing an ACL whef @ compleint has been issued
and o hearing has been requested within 20 days of receipt of the complaint. Tha Depuly
Director for Water Righis has redelegated this authority to the Assistant Daputy Dirsclor for Watsr
Rights pursuant (o Slate Water Board Resolufion 2092-0029.

w

ALLEGATIONS
On June 35, 2010, BRID submiied an Inftial Stetemsnt of Weter Diversion and Use {Statsmant),
wivich e Stats Wator Scard, Division of Waler Riohte (Division) designated s Stalement
021256 (S021256). Under S021256€, B8BID claims = pre-1914 aporopiiative walsr right to.the
Intake Channal o the Banks Pumplng Plant, formeriy italian Slough, in Contra Costa Couniy.
The Siztement alsc indicates that BBID divaiied approximatsly 26,179 acre-feet (af) in 2008 for
municipal and industrial end agricultural use witivin its boundariss. T

&. O Juy 1, 2013, BBID submifiad Supplemental Steiements for 8021286, for the years 2010,
2017 and 2012, BBID's Supplamental Sisieraents sach indlcwiss that the Disirict first put waier
ic use in 1917, and inat the purpese of use for the Districl's diversions is irigsiion of 12,560
aces. The 2010 Supplement Stetement indicates thet BBID diveried 23,268 &f end applied
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approx{ma;ely 22,302 af to beneficiad use. The 2011 Supplemental Statemant indicates that
BBID dwr@ed.zz,m af and applied 19,779 af 1o buneficial use. The 2012 Supnlermentsi
Statement indicates thal BBID diveited 32,167 af and applied 28,245 af to heneficial usa.

6. SBID does not hold or claim any olher appropristive or riparian water ghts on record with the
State Waisr Board, although 80212586 indicates that BBID holds Sontvact No. 14-06-200-785-
LTR1 with the Unlied Stzles Bureau of Reclarmation (Raclamation). In 2044 and 20185,
Reclamation’s agricultural contraciors in the Delta were allocated zero persent of their coniract
quantity {available st hito:/Aww.usbr.govinewsroominewsralease/delail. cim?RecordID=48115
[iast accessed Jung 30, 2015)). BBID confimed in 2 public staiement dated June 12, 2015, that it
had received zero water supply from Reclamiation in both 2014 and 2015 (available at

aceassed June 30, 2018).)

7. On Janbary“i?. 2014, Govemor Edmund G. Brown Jr. issued Prociamation No. 1-17-2014,
deciaring & Stete of Emergency to exist in California due & severe drought conditions. ™

8. Also on Januaiy 17, 2014, the State Water Board issued 2 "Notica of Surface VWater Shorisge
and Potential Curtzilrent of Water Right Diversions® {2014 Shoriage Motics). The 2014 Shoitege
Motice alerts waler right holders In critically dry watersheds that waler ray become unavailable to
satisfy heneficial uses at junior prioriies.

8. On April 25, 2014, Governor Brown issued a Proclamation of @ Continuad Siate of Emsrgency
due {o drought conditions, to sirengthien ihe state’s ability to manage weter and habitat efiectively
in drought conditions.

10. On May 27, 2014, the State Water Soerd issued & “Natice of Unavailability of Water and
immediate Curiailment for Thosa Divarting Water in the Sacramante and San Joaquin River
Watarshed with a posi-1914 Appropiiative Right” (2014 Unavaitabllity Notice), which notifies 2l
holders of posi-1814 apprapriative water rights within the Sacramento and San Joaguin Rivar -
walershads of the lack of svailabllity of water to seiva their post-1914 water rights, with some
minor excaptions for non-consumiphive diversions. The 2014 Unavailebility Motice ¢id not apply to
pre-1914 sppropriative rights such as that claimed by BEID. The Sials Weter Board noiified the
most eaiior fight holters in stages s water becams available to serve thelr rights, and by
Noverber 19, 2014, had notified all right hoiders of availability for all diversicns in the
Sacramenio and San Joaquin River walersheds.

11. On January 23, 2015, the Sisie Water Board issuad 5 “Motics of Suiface Water Shortage and
Potential for Curialiraent of Water Right Diversions for 2018" (2015 Shoriage Notice). The 2015
Shoriage Notica alerted water right holders in eritically dry waiarsheds that water may become
unaveiizble to satisiy benaficial uses at junior prioritiss.

12, On Eebruary 4, 2015, the Siate Waler Board issued Ordar WR 2015-0002-DWR, requiring pre-

- 1914 and riparian water right claimants represeniing the lop 90 percent of such ciaimanis by
volume in the Sacrameinic and San Joaquin River watersheds and the Deita to subniit information
relating to their claimed water right, the monthly amounts of water diverted and the basie of right
claimed for diversions in 2014, and monthly Giversion information and anticipated monthly
diversion information for each month stariing with Fabruary, 2015, to be subritled by the &7 of
estch succeading month until the drought ends.

13. BBID is subject o Order WR 2018-0002-DWR, and in rasponse aubrited information indicating

that fis predecsssor, the Byron-Bathany lrigation Company, recorded niotics of an spiropriation
_of watar o or around May 16, 1914, Thus, BRID daims that ks pre-1914 water right hes a
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priority date of May 18, 1914."

14, E:BID also submitizd water diversion and use information for 2014, projected montily diversions
for 2015, and actual monthly diversions through May, 2015, BEID reports that it diveried 30,204
ai in 2014 and projected diversions of 25,452 of in 2015, BSHY's reporied actus! monthly
diversion amounis for January ivough May, 2015, sre cenerelly simiiar lo reporied diversions o
the same months in prior years where such information is available. 8819's reported projectad
diversions are sirailar 10 the reporied sctual diversions for the saine months in prior years whers
such infermation i avalleble. From August 1 to October 31, 2014, BBID reports it pumped 1,573
af of water undér transfer that was approved by Siate Water Board Order daied August 27, 2014,

18. On April 1, 2015, Govemor Brown issued Exacutive Order B-20-15 (Execuiive Orcer) to
strangthen the state’s abilily to manage water and habiist effectively in droughi condiiions and
callad on afl Californians to redoubls thek efions to consetvs water. The Executive Order finds
that the continuous severs droughi condilions present urgeni challengas scross ihe siate
including watsr shoriages for muhicipal wéier use and for agricultural preduction, increased
wildfive activity, degradad habiiat for fish and wildlife, threat of saltwaler conizimination, and
additional waler ecarcily If drought conditions continue. Ths Hxecuiive Order confirms that the
prders and provisions in the Govemor's previous drought picclamations and orders, the January
17, 2044, Proclamation, April 26, 2015, Proclamaiion, and Execulive Ovdears B-26-14 and B-286-
14, remain in full force and sffect. On April 2, 2018, the Staie Water Board Issued another noics
waring thet nolices of unavailability of water wers likely to be issued soon. ‘

18. On Apili 23, 2015, the State Water Board issuad a “Notice of Unavailability of Water and
limmedizte Curtalimei {zi Those Diverting Water in the San Joaguin River Watershed with a
Post-1214 Appropristive Right” (April 28 Unavellebility Nolice), which notifies @il holders of post-
1914 approprintive waier rights within the San Joaquin River walershed of the leck of avsilzbilty
of water to serve their posi-1914 water rights, with sorre minar axceplions for non-consumptive
diversions. The State Waler Board issucd & similsr nofica for pozi-1814 appropriative water
rights within the Sacramento River watershed on iay 1, 2015 (May 1 Unavailability Noticg). The
Anril 23 and May 1 Unavailability Motices do not apply (o pra-1914 appropiiztive righis such as.
that claimed by BBID,

On.dune 12, 2015, iie Stete Water Bosrd issved a “Notice of Unavailability of Waler and Need
for knmediste Curiailment for Those Diverling Water in the Sacramento-San Joaquin Watersheds
and Delts with 3 Pre-1814 Approvriative Clairm Coninencing During or Afier 1803 (dune 12
Unavailability Notice), which notifies ail holders of pra-1914 appropristive water vighis witha
priotity date of 1803 and leter within the Sacramento and 8zn Joaquin River watersheds of the
lack of availability of water to serve their rights, wilh some minor exceptions for non-consumpiive

Uses.

17.

18. Drought managemeit of waier righis is necessary to ensura inat water fo which sanior water dght
holders are entitled iz sciually avellebie (o them, which requires thal some water remiain in most
streams to salisly senior Gemands at the furihest dovwnstream point of diversion of fiese senior
weatar rights. The June 12 Unavaiiability Notice reflects the State Weler Board’s Getermination
it the existing weter avsilabie in the Sacrarmento-San Joaguin watershads gndthe Dells s

. insufficient 1o maet the darnands of diveriers with claims of pre-1914 appropriztive righte with 2
priority dzte of 1802 and later. Continued diversion when there is no waler avaliable under ihe
priorifty of the right constiiuies unauthorized weter divarsion and use. Unauthorized diversion is
subject to enforcemant. (Wat. Coda § 1052.)

UThe term “pre-1814” appropriative waier right insans those appropriative rights commenced prior to
Decembear 19, 1914, the effective daie of the Watsr Commission Act. Tharelore, it is possible to have a
“nre-1014" appropriative water right with a priority date in 1914.
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i8.

20.

21.

23.

24,

'?'h@ Siate Water Buard determines the evailability of water for waier rights of varying prioritias in
any wacershed by comparing the current and projecied avaltable waler supply with the tobal water
right diversion demand,

To determine water avaliability, the Boerd reliss upen the ull natural flows of watarshads
calculated by the Depaitment of Wailer Pesources (DWR) for cartain watersheds in ks Bulletin
120 and in subseguent monthly updates. “Full nstural fow,” or “unimpaired runof,” represents
the natural weter produciion of & river basin, unaitered by upsirean diversions, siorage, storage
raleases, or by aiport or irmpord of water in or from other watersheds. Ths full nstural low
amount is different than the msasured stream flovwe 2t the given measursment points bacause
the rmeasured flows may be higher or lower dus to upsirsanm operations. Forecasted flow daiz is
uncerisin, 50 DWR provides the deta in tha form of “levels of exceetiance’ or simply
“sesadancs” 1o shoayr e stetistical probabiity thet the forecasted supply will socur. The
excoadance is simply the percent of the time that the actual flow Is axpeciad to excesd the
srolected flow. The S0 percent exceadance hiydrology. assurnes-inflow from rainfall end
snowimelt at levels that ars likely to be met or exceeded by actusi floves with & 80 nercent.
probabllity, or In other words, there is a fen percant or Isss ciance of actual conditions tuming out
to ba this dry or drier. In Apill and sarly May, the Stats Waler Doard uses the 80% and 59%
exceedance amounts for Its anslyses due (o low flow conditions. DWR's daily naturel fiow
calcylations ars ziso used in the analysie.

Yo determine watar demand, the Siate Waier Boaud refies on information suppliad by waier right
holdare on annual or triennisl repoite of waisr diversion and use requires to be trus and accuraie
to the best of tha knowledge of the diveriars. The Board alew incorporaies 2014 diversion data
submitted pursuant to Order WR 20150602 All reported rnonthly watar diversion data is
compiled by watershed, type of right and prioriiy dates, The Bozid performs nuality control
checks 2nd removes chvious erors, axcess reporling, ramoves demand for direct diversion for

power, and makes adaiiional changes based on stekeholders’ input. - The corrected demand dala

‘includes the 2044 reporied date for 80% of the watershad demand plus, for the remgining

divertars, 2n aversged diversion amount for 2010 tough 2013, Thesa munihly diversion
demands are groupsd into water tight iypes (riparian, pre-1914 and pogt-1844 rigghts).

The State Water Board consistently adjusts the water aveiiabiity and demend anelyses bassd on
nev: information obtained from stakehoiders, or adjusiments to nrojacted flows from fhe IR,
Sizte Water Hoard staif reviews this information and provides ravisions to its datu setand graphs
thai are all shown on the Walershad Analysis websile

{htip:hwwve waterboarns ca.g viwaterriohtsfwater,_issues/programs/droughifanalvsisl).

The Siste Water Board's Waisrshed Analysis websiie provides updated graphicsl summaticns
and spreadshests conteining supporting analysis of the availability znd demand analysss. The
graphical summations show priorities with monthly demands for tha foial rlparian demand &t
botiom, the pre-1914 demands added fo ripaiian and depicted above the riparian demand. The
ronthly armounis ars aversged inte cublc fast par second for grapiiical purposes. Ges, for
example, the combinad Sacrsmento/San Joaguin River Basin Senfor SupphyDemend Analysie
(hioinsn weterboards ca.goviveterightshustar_issussiprogramsldoughtlanalysis/docalsacsic
oinbingd.pdl. The Curisiiment Analysis websits also provides graphica summatons of the San
Josnuin River Basin Senlor BupplyDemand Analysis with Proportonsl Delis Damand )
(hitn: e waterbozrds, ca.goviwaterrightehvater issuesiprogrens/diouniiia naiysis/docsisiogra
fed.ndf) and the Sacramento River Rasin Senior SupplyfDemend Anslysis viith Proporiionel Delta
Damand

(it /hwenwe waterboaids, ca . aovivaterriohis/vwaler issuesin rourems/dovghtianaivsis/doce/asopro

This analysic shows that by June 12, 2013, avellzble supply wes insuficient o meel the demands
of appropriative righis with priorly daies of 1803 and later hioughoui the Sacramenis and San
Justuin River watersheds and the Deite.
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25.

26.

The Juse 12 Unavailabitity Netics spplies o 5021253 because BBID claims 2 priorly dale of May
18, 1914. BBID recaived on slesironic copy of the Jung 12 Unavallzbility Notice on June 12,
20185, via the Board's "Drought Updates” Lyris emall iist systerm, because Rick Gimors, BBID's
Seneral Maiager is & subscriber to thet system (via email addrass roiimore@bhid.org).
Moresver, BRID issuad o public statoment on June 12, 2015, in response to the June 12 .
Unavaiiability Motice (aveileble at hito/ibbicd orofwo-content/uplosds/2015/06/RRID-Curtaiiment.
Response-FINALLoal flest accessed Juns 28, 2)48).) BBID received & paper copy of the Juna
12 Unavzilability Motice no later than June 15, 2015, )

BEIDs diversions ars recorded by DWIR and posted to the Califormia Date Sxchanpe Caenter
{CDEC) (hlinaiicgec water.ca.govicyl-ormas/guenyDaiiy7BEl slso avadlable at ,
hftpuifenvw water.cs covisiplonerstionscontrolidocs/delia/Deliabvdroloay, pdi ). CHEC reporis
that BR!D has diverted wator each day since e June 12 Unavailability Motics: '

Avg Diversion | Amount Gets Ay Divé;rait;é*‘i Fmount Diveried
Rate (cfg) Diverted (D Rate (cfs) {2

0611342016 a1 180 0312012015 95 190

N6/14/2015 122 : 242 DE21/2018 24 196

08/5/2015 72 185 06/22/2095 2 123

081162015 83 194 Un/230208 1 51 121

0a/17/2015 78 i84 G5i2412045 87 1132

(571642018 a1 180 GB/Z5/2018 € - - 71

08/13/2018 80 158 0872812015 g 1.0

27.

28.

30.

The daily diversion raies through June 24 are comparabie to the District's average daily diversion
refas reporiad for June 2014 (4,542 2/30 days/1.9835=81.4 ¢is), and thoss BBID mpored a8
anticipated for June 2015, This dally rate is in exeess of e basic minimum haslth and safety
neads of Mountain House Cemmunily Service Distict. This indicstes that BEID has continued its
normal diversions foliowing the June 12 Unsvallabilily Nofice.

B diveriad a fotal of spprosdmately two thousand shdy-savan (2,067) acre-feet over the course
of thirieen days following the June 12 Unavailability Notice, spacitically from Jure 13 through
June 25, 2015,

On July 15, 2015, iie Siate Water Board lestied & Ciarificztion to the Unavailabilty Nolices
indicating that, io the extent thas any of the notices described above conlain language that rasy

sa consirues as an ordsy requiing you to curiall diversions under your affscted watst right, that
anguzge has been rescinded. Similarly, eny lengusge requiring sifectsd water right hoiders to
submit cuitailmant certification forms hae been rescinged.

Diversion or use of water by an appropriative water right hiolder when there is insufiicient waler
supniy avallabie for that watsr right is an unauihorized divarsion or use of watsr subject to
Divicion 2 of the Water Code. Watsr Code saciion 1032, subdivision (2) provides that
unauihorized diveralon or use of waler i3 a respess.

This-enforcsment sction Is tased on iack of svalisble water supply under the pricrity of the right.
The Unavailabilty Notices were issuad for the purpose of advising the public and waisr giverlers
of the lack of svsileblz weter under the pricrity of the rights identified In sach nofice; the notices
are ot the basis for this enforcement action.

PROPOSED CIVIL LIABILTTY

Vaier Code section 1082 provides that the maximum civii iability that can be imposed by the
State Water Board in this malier for the unauihorized diversion and uce of the waler dudng &
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drought ?eriod is $1,000 for each day of trespass pius $2,500 for each scre-foot of water diveried
or used in excess of that divertar’'s water righis,

as. Evidence demonstiates that BBID's unsutherized diversions began on Jung 13, 2015, ang
continued until Juns 25, 2018, for a total of thirleen (13) days. Gver that pariod, SBID divered
gpproximately two thousand sixty-seven (2,067) acre-fzet of waler in extcess of that available to
serve its claimed water right.

34, Therefore, the ma:dmumwaivil liabillty for tha zilegad violations Is 58,180,800 [13 days at $1,000

per day plus 2,087 acve-faet at $2,500 per acre-fool.

35, In detenmining the amourdt of civil liability, Californis Water Coda seclion 1058.3 requirgs that the
State Water Board consider all relevant cirsumstances, inciuding, but not limiizd to, the exient of
harm caused by the violation, the nature and persistence of the violation, e length of tilns over
whiich the vidlation ocours; and any corrective ction teken by the viokator,

In this case, BBID has made unauthoiized diversions of waler fiom the lntake Channel to the
Barks Pumnping Piant (formerly Italizn Slough) during the most extreme drought in decadas,
when there was insufficient waier sunply available for BBID's claimed water vight. BBID was
aware thal the State Water Board had determined that there was Insufficiart waler supply
available for BBID's claimad water right. These unautherized diversions have reduced or
threatored to reduce the amount of water avallable for downstozan: water dght holders during an
axtrerna drought emsrgsncy. Moreover, BBID's diversione likely reduced the water available for
instream resources and Hparian habitat within the Delts dudng sn extrene droughil emargency.

u
[ai]

37. BBID received an economic advaniage over other legitimate water diveriors in the area by
foreguiing the costs’of buying raplacement water during the violation period. During 2018,
irrigation distiicts north of the Delta have paia at least %250 per acre-foot of replecemant water,
Thus, by egally diveriing 2,087 acre-izet of water irom June 13 through June 25, BBID svoided
purchased watsr tosts of st loast $516,750,

38. The Division estimates inat its staff cost to livestigate the unauthorizad diversion issues. and
develop the enforcamant docirnents to be $3,000,

38, BBID is known {o be sarving waler to Mountain House Community Seivice Disirict and to power
generation facifiies that may be deemed ciitical erergy suppliers. BEID and Mourdain House
Commuiiity Service District ook corrective actions to sacure water evajlable via contract and
transfer. Although thase supplies were not provided during the violation pariod identified above,
they era recognized as progressive corsction actions (o prevent unsuthorized diversions, Also
rakan into consideration is the fact thet BBID has stopped its diversions from June 26,

40. Faving taken into consideration the factors dascribed above, the Assistent Depuly Director for
Vifzter Rights recemmands an ACL for the unauvihorized diversion of water in the amoum of
$1,55%.250. The recormended peialty is based on the circumsiances known (6 this time,
B3ID's continued divarsions despite lack of availlability of water to seive its right durng exirerme
ongoing drought conditions, and o provide & stiong distneantive for continued unauthotized
diversions by BBID and anv similerdy-situated parties. The Prosecution Team vill cohsider
adjustment of the recommended penalty i BBID provides svidence of the sinouits of walsr
purped that ware for hasith and safely neads or critical power generstion.

41. Should the matier go to haaring, the State Waisr Board may consider a different lability based cn
the evidence recsived, lnciuding additionsl stafl costs iasurrad, up 10 the maximum amount
provided by law. It is sstimated that if this this reslier goes (0 tizaring, sditional stalf cosls
Innurred for the prosecution siaff would be approximataly $10,000.

BBID Exh. 277



7 Page 7 of7
Byron-Bethany irrigation District -

RIGHT TO HEARING

42. E’s&ilt} miay raquest & hearing on this matier before the State Waier Board. Any such requast for
hearing musi b in writing and recsived or pestimarked withia 20 days of ihe date this nofice is
muceived. {Csalifornie Water Code, § 1055, subd. (b).) )

43, 1 BBID requssis a hearing, BBID will have an opportunity to be heard and o contest the
aliegations in this Complaint and tha imposition of an ACL by the State VWater Bosrd. if @ haaring
is yeauested, ssparate notice setting fhe time and place for the hearing will be railed not lazg
than 10 days beiore the hearing dats.

44, If BBID renuiests a hearing, the State Watar Board will considar at the hearing whether to inipose
the civil iabliity, and, if so, wiather to adjust the preposed liability within the emount authorized by
siatute, Bassd on ths evidence received at the hearing, the Staio Water Board mey teke-any

appropriste action in accordance with sactions 100, 278, and 1050 et seq. of the Califoenia Water

Code 2nd is reaponsibiliies under the public trust dectiine. Any State Water Board order

imposing an ACL sheil become final and affective upon issuance.

45, 1§ BRID coes not wish to request a haaring, please remit a cashisr's chack or meney order within
20 days of the date of this Complaint for the amount of the ACL set forth ghova

State Weter Resources Control Boand
Division of Watar Righis

Enforceimeint Section

P.0. Baxt 2000

Sacramento, CA £5812-2000

45, 1 BBID does not request 2 heaiing and does nof ramil the ACL amouiit, the Stale Waier Board
may seek recovery of the ACL amount ag authorized by Water Code section 1055.4.

STATE WATER RESOURCES CONTROL BOARD

e s 7
\ { ) Ve “) i f? 7
'c,wg‘f’v..,.._._ L = o oo s i,

AP / ]
\J@;}ﬁ O'Hagen, Assisiant Daputy Director ‘
Division of Weler Rights

Dated: JUL 20 2015
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Slate Water Resources Conirol Board
July 15, 2015

BYRON-BETHANY IRRIGATION DISTRICT
C/O RICK GILMORE, GENERAL MANAGER
7995 BRUNS ROAD
BYRON, CA 84514

PARTIAL RESCISSION OF APRIL, MAY AND JUNE 2015 CURTAILMENT NOTICES AND
CLARIFICATION OF STATE WATER BOARD POSITION RE: NOTICES OF UNAVAILABILITY OF
WATER FOR THOSE DIVERTING WATER iN THE SACRAMENTO RIVER WATERSHED, SAN -
JOAQUIN RIVER WATERSHED AND DELTA, AND SCOTT RIVER 4 T

The State Waler Resources Control Board (State Water Board) issued two letters earlier this year
(January 23, 2015 and April 2, 2015) advising persons of the drought and the resulting lack of surface
water availability. These letters were issued to facilitate planning for diversions during critical water
supply shortages.

In addition to the planning letters, the State Water Board staff has issued notices 1o specific water
diverters alerling categories of users that information available to the State Water Board staff indicates
there is insufficient water available 1o divert under the priority of their water rights. These nofices were
issued as follows:

Sacramento River and Delta
o May 1, 2015: All post-1914 rights (concurrent with term 91 curtailment); and
o June 12, 2015: All appropriative water rights with a priority date between 1903 and 1914,
San Joaquin River ’
o April 23, 2015: All post-1914 appropriative rights; and
o June 12, 2015: All appropriative water rights with a priority date between 1803 and 1914.
Additional San Joaquin River Sub-watersheds
o June 26, 2015: Appropriative rights in the Upper San Joagquin watershed with a
priority date senjor to 1903;
o June 26, 2015: Appropriative rights in the Merced watershed with a priority date
between 1858 and 1802; and
o June 26, 2015: Four appropriative rights in the Tuolumne River watershed,
Scott River ' ' T
¢ April 23, 2015: All Decreed Surplus Class Rights, Post-1914 rights, and Priority class 2
waler rights in Schedule D4,

You received one of the above notices because information available to the State Water Board, of which
you may not be aware, indicates there is insufficient water to divert under the priority of your right. The
notice was provided to ensure that diverters: (a) are aware of the severity of the situation; (b) have
reliable information regarding the amount of water available for their diversion: and (c) have information
on whether water that may appear to be available instead is only available 1o serve senior tights .
{expressed in the notices as priority of rights).

The purpose of this notice is to rescind the “curtailment” portions of the unavailability notices you
received. To the extent that any of the riotices described above contain language that may be construed
as an order requiring you to stop diversions under your affected water right, that language is hereby
rescinded. Similarly, any language that may be construed as requiring affected water right holders to
submit curtailment certificalion forms is hereby rescinded.

Proia MU e e 1 Ferevnr HOWeiu ciileine Lmengoe
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Clarification to Recipients of Prior Notifications -2~ July 15, 2015
of Non-Avallability of Water and Partial Rescission

Please note that information available to the State Water Board continues to indicate that there is
insufficient water available for the categories of junior'water users identified in the State Water Board's
prior correspondence, identified above. If you believe you received this notice in error, or have
information that you want to provide in response to this notice, or have information you believe the State
Water Board staff should otherwise consider, you may submit that information via email to:

SWRCB-Drought-AvaIlabllity@ﬁa!grboargg,g.gov

Diversion is always subject to water availability limitations, and diversions under your affected water right
may be subject o enforcement should the State Water Board find such diversions are or were
unauthorized. The State Water Board is continuing its drought-year inspections to determine whether
diverters are using water to which they are not entitled.

Diversion when there Is no available water under the priority of your right Is an unauthorized
diversion and use end is subject to enforcement by the State Water Board, Those who are found to
be diverfing water beyond what is legally available to them may be subject to administrative penalties,
cease and desist orders, or prosecution in court. If the State Water Board finds following an adjudicative
proceeding that a person or entity has diverted or used water unlawfully, the State Water.Board may
assess penaliies of up to $1,000 per day of violation and $2,500 for each acre-foot diverted or used in
excess of a valid water right. (See Water Code, §§ 1052, 1055.) Additionally, if the State Water Board
issues a Cease and Desist Order against an unauthorized diversion, violation of any such order can result
in penalties of up to $10,000 per day. (See Water Code, §§ 1831, 1845.) Any State Water Board .
enforcement action will be based upon the availability of water and be consistent with the reasonable and
beneficial use requirement contained in article X, section 2 of the Califomia Constitution. This notice
does not establish or impose any new compliance responsibilities. Non-compliance with this notice shall
not constitute a basis for the State Water Board's initiation of any enforcement action.

Consistent with the partial rescission of the prior notices, you are not required to complete and file the
Curtailment Certification Form (Form) attached to the prior notices. The prior notices stated that there are
no exceptions to curtailment, but provided opportunity for persons to inform the State Water Board,
through the Form, whether they were under directives issued by the Division of Drinking Water or local
health or drinking water regulation to provide continued water service to mest minimum health and safety
standards. Although you are not required to complete the Form, you can voluntarily advise the State
Water Board of directives regarding your domestic water system operation to facilitate the State Water
Board's response to the drought conditions.

The State Water Board also encourages water right holders to assist in the prevention of unlawful
diversion of water and in discouraging any waste or unreasonable use of waler. To assist the State
Water Board, you may file a complaint at: http:llwww.dtsc.ca.gov!databaseICalEPA_Comﬁlaimﬁndex.cﬁn.

We recognize the burden and loss that California's historic drought is causing, and want to assure that
others do not illegally benefit from your compliance with the Water Code.

Sincerely,

Wpwir. Hoimof

Thomas Howard
Executive Director
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KAMALA D. HARRIS

Attorney General of California

GAVIN G, MCCABE

‘Supervising Deputy Attorney General
MATTHEW G. BULLOCK, SBN 243377

. CLIFFORD T. LEE, SBN 74687

Depiuty Attorneys General

- 455 Golden Gate Avenue, Suife 11000

San Francisco, CA 94 102~7{}04

- “Telephone: (415) 703+1678 -

Fax: (415) 703-5480
E-mail: Matthew,Bullock@doj.ca.gov
Attorneys for Respondent and Defendanis State

Water Resources Control Board, etal. -

SUPERIOR COURT OF THE STATE OF CALIFORNIA IN AND FOR THE COUNTY OF
SAN JOAQUIN

BANTA-CARBONA IRRIGATION .
DISTRICT,

Petitioner/Plaintiff
Vs,

CALIFORNIA STATE WATER
RESOURCES CONTROL BOARD;

THOMAS HOWARD, BXECUTIVE

DIRECTOR. OF THE CALIFORNIA STATE
WATER RESOURCES CONTROL BOARD

, Respondeﬁtsﬂ)éfendants

Case No. 39-2015-00326421-CU-WM-WTK.

Declaretion of John G Hagan in
Opposition to Petitioner/Flaintii’s

{ Application for Stuy and/or in the

: Adwmsﬂsﬁwe 'ﬁ‘emmﬁﬂary Eieﬁmimtag Order
nd/or Preliminary Injuncilon

Hearing Date: June 23, 2015

Time: 9:15am.,

1 Dept.: 41

 Judge: The Honorable Carier P. HoHy
Trial Date; TBA

Actlion Filed: June 18,2015

| 85 Pa}x

RRID. Irvh__%g_n
Declaration of Jolm O*Hagan in Oppositica to Apphcauon for Stay and/or in the Alternative Temporary Kestraining

Ovider and/or Preliminary Injunciion (39-2015-00326421)
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‘overseen the Enforcement Sectionof the State Water Board's Division of Water Rights

meet current water use demands in critical watersheds during the 2014 and 2015 drought. Iam

- Bachelor of Science Degree in Civil Engineering from California State University at Sacramento,

 enforcement actions. Part of these activities is monitoring diversions fo ensure compliance with

' users may divert, and how much, when there is insufficient water in the stream for all users,

I, John O'Hagan, declare:
1. 1 have been an employee of the State Water Resources Control Board (State Water |

Board) for the past 34 years, and I am currently employed by the Board. Since May 2003 1 have

(Division). Since April 2014, Thave been the Division's Assistant Deputy Director overseeing the |
Enforcement Section and the Permitiing and Licensing Section. As Assistant Deputy Director, I

supervise the State Water Board’s analyses for.determining if water supplies are sufficient to

responsible to meet with stakeholders of the watershed and ensure our information is transparent

&nd I provide monthly updates to the Board at its monthiy Board Meetings. Thavea 1980 -

and 1 have been registersd as a Professional Civil Engineer in California since 1984.
2 As pari of my responsibility for overseeing the Enforcement Section, I am -
respoasible for the work of the Enforcement Section that includes, but is not limited to, statewide

compliance and complaint investigations of water diversion projects and initiating formal

the state's water rights priotity systemn, These activities include monitoring for the purpose of

detemnmng whﬂthe'" any dwerason and use of wa,ter is authonzed under the Waier Code

R R ST RE J—— S PR —

* The State Water Board hag been vesied by the Le@sman‘e with the authomy 10

prevent unauthorized diversions and supervise the water right pri_ority systemn, (See, e.g. Wet,
Code §§ 174, 186, 1050, 1051, 1051.5, 1052, 1825.)

4, ‘The water right priority system provides the primary basis for determining which

Riparian right holders genemlly have the most sepior priotity to natural flows in a stream, and

Dcciamnon of John O'Hagan in Opposition to Application for Stay and/or in the Alternative Temporary Restraining
Order and/or Preliminary ln-‘ﬁﬁiﬁ’ EQﬁOi§-80326422)
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' older, more senior appropriative water rights have priotity over more junior appropriative water

" @pproptiative water rights holders inay divert any abandonied Yétiir Tlows. Rxpananwaternght

holders are only entitled to divert natural flow, so are not entitled to divert releases, or the return

o e - o

J—h
IR

~ sufficient flows in d wat@.rshad aré not available for a weter uiser’s néeds, based on their pnonty .

rights. Senior water right holders are more likely to receive water at times of shortage than mors
junior water right holders. However, once water is stored or imported ftom another watershed,

the entity that stored or impoﬁéd the water has the paramount right to that water, Other

fiows from upsiream releases of stored water,

8 ‘When the amount of water avzilable in a surface water source is not sufficient to
support the nceds of existing water right holders, the more junior right holders must cease
diversion in favor of more senior right holders. However, it is not always clear to 4 junior

iverter whether there is sufficient flow in the system to support their divérsion and at the same
time support senior ﬁva‘ger uses downstream. It can also be difficult to determine whether ré!eas,es
of stored water are abandoned flows that may be diverted or whether those ﬂoﬁs are not m/_aiiablg
for diversion because they are beihg released for downstream purposes. Similarly, it can be
difficult for & riparian to know if water i,s' natural flow, or stored or imported water and whether
.z‘md when and to whz;.t extent correlative reductions in water use are needed dus to the need to
share limited supplies amongst npam;ns In accordance with the State’s water right priority

gystem, 1he State Water Boa:d not;,ﬁcs diveriers of the neeﬂ to currml water dzverszons when

A T Tt o v— T s A o i A s

of right.

6. A curtailment notice is a notification to water right holders of a certain priority of
right that, due to water shortage conditions, the State Water Bosrd has detezfnir;cd water is not
availabie under their priority of right. A notice of curtailment is not an enforceable decisionor

order of the State Water Board, The notice provides the affected water right helder with the State

Declaranon of Johin O'Hagan in Opposition to Application for Stay and/or in the Altematxve Temporary Restraining|
Order and/or Preliminary Injypeipp GAR0 @9@%2642 i)
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right and the need to cease diversion under that right, the exceptions to the notice for dirsct

 particular diverter's other senior water rights or other facts such as wateér supply contracts,
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mdmdual dwerter has engaged in an maauthonzed dwsrsmn of water undar the Water Code

Water Board’s findings of the unavailability of water under their priority of right for a certain

diversion of water for power, and for continued use of previously stored watet,.end the poteniial

for future enforcement for unauthorized diversions. A curtailment notice does not consider any

agreements, transfers or grﬁundwater supp_lies. that may allow the diverter to continue to divert '
lawfully. The notice is therefore not'a State Water Board determination that any iadividual
diverter is taking water without authorization under the Water Code. A diverter who continues to
divert after receiving a notice of curtailment is not subject to penalties for violation of the - |
curtailment notice, but may be subject to ‘enf(;rcement for an unauthorized diversion if their _
diversions do not fall within the exceptions enunciated in the notice and are not entirely
authorized by other, non-curtailed water rights.

7. | I have reviewed thé Notice of Unavailability of Water and Need for Immediatel ‘
Curtailment dated June 12, 2016 and addressed to Patterson Irigation District and attached as
Exhibit Ato the petitioner’s petition for writ of mandate. This notice is the type of curtailment
ﬂotice that T described in paragraph 6. This notice does not constitute a decision or order of the

State Water Board or a determination tha't Patterson Trrigation District, petitioner, or any other

8 Divesien of Water when it is unawﬁame andera dwener s prioity of right
constitutes an unauthorized diversion and a irespass against the siate.. The State Water Board may |
subject such unauthorized diversio;is to an Administrative Civil ‘anbm*y (ACL) of up to $1,000
per day and $2,500 per acre-foot of water unlawfully diverted in 2 drought year, or refer a diverter
to the.Attomcy General’s office for enforcement. The State Water Board may also issue |

admmxstratwn cease and desist orders and request court injunctions to require that diversions

Declaration of John O’Hagan in Oppo&non to Application for Stay and/or in the Alternative Temporary Restralmng]

Order and/or Preliminary Injw E?{-ﬁﬂh‘gﬁ&%@l) '
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~availability, abseat information that there is a risk of ot actual confinued diversion. “Additionally, |

' in any watershed compares the current and projected available water supply with the total water

" of Water Resources (DWR) for certain watersheds in its Bulletin 120, and in subsequent monthly

. at the g1ven. measurmnent pomts because the ga‘uged ﬂows are mcreased or decreased to accoum

. for these upsireanm opcratmm Forcensted flow data I8 uncertain $0 DWR prov&des the datain the |

with a 90 percent probabﬂzty, or in other words, there is a ten percent or less chance of actual

stop,
9. Before issuing such an order, the State Water Board must have particularized *
information regarding an unlawful diversion or the potential of sucha d'iversion:. ihie Board may

not issue an enforceable order requiring diversion to.cease simply based on lack of water

before issuing a final enforcement order, the State Water Board must first issue a draft Cease énd
Desist Order or an ACL Complaint, If such enforcement a‘ctibn is proposed, & water right holder
is entitled to, upon written request within 20 day of receipt of the draft enforcement actio.n_, an.
evidentiary hearing on all issues before the order takes effect.

10. The gemei“al analysis for deicmunmg the necessity for curtailment of water nghts

right diversion demand, For the water availability detenmination of the curtailment analysis, the

State Water Board rélies upon the full natural flows of watersheds calculated by the Department.

updates. "Unimpaired Runoff® or "Full Natural Flow" represents the natural water production of
a river basin, unaltered by upstream 'divefsiohs, storage, or by export or import of water o or

from other waiersheds. The full natural flow amount is dif"ere’nt than the measured stream flows

T AU s v S o e N s e

form of “levels of exceedance™ or simply “exceedance” to show the statistical probability that the
forecasted supply will cccur. The exceedance is simply the percent of the time that the aciual
fiow is expected t0 exceed the projected flow. The 90 percent exceedance hydrelogy assumes

inflows from rainfall and snowmelt at levels that are likely o be met or exceeded by actual flows
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" and Mokelumne rivers on a monthly basis as the monthly availzble water supply for the San™ "

| Joaquin River watershed. Statz Water Board staff also increased these total full naturel flow -

' full natural flow calculations are less accurate because they are based on less data than is

_ 'Ne»vada River Forecast Ceater, real time flow conditions from the DWR and United States

conditions turning out to be this dry or drier. The 50 percent exceedance is the 50/50 forecast.
The State Water Board uses both exceedances for its analyses.
11."  Specifically, for the San Joaquin River watershed, the Stafe Water Board totaled

DWR’s full natural flows for the Stanislaus, Tholumne, Merced, Upper San Joaquin, Cosumnes

amounts by adding monthly quantities for smaller watersheds and estimated return flows based On
the DWR’s May, 2007 Report of Unimpaired Flow Dats, Estimates in the report for 1977 were
used for these adjustments. ;i‘he monthly adjusted water supply is provided in ac%&feet permonth
and the State Water Board converts these amount into average monthly cubic feet per second for
graphic purposes (at two exceedance leval‘s)i The State Water Board also shows DWR's daily

full natural flow calculations on the graph for consideration before any curtailment. DWR’s daily

a@lable at the completion of each month. Due to the lag between the effect of upstream
operations and downstream flow measurements, calculated daily FNF will fluctuate ﬁ‘qm day to

day. State Water Board staff also checks available forecast information from the California-

Geologxcal vaey Tms real time mtormaﬁon and wmcasted precipxtatxon events can delay ahe

i o gt s T ks v p—

12.  For water right demands, the State Water Board relies on information supplie'd‘by
water right holders on annual or triennial reports of water diversion and use required to be true
and accurate to the best of the knowledge of the diveriers. The State Water Board also received
2014 diversions data from water right holders that represents 90 percent of the water diveried

ﬁ'om April through September in the Delta, and 30 percent of the water diverted from the upper

Declaration of John O’ Hagan in Opposition to Application for Stay and/or in the Alternative Temporary Restrainio og
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| Sacramento and San J oaquin Rivers. This ini‘armaﬁ#n was required pursuant to Order WR 201-5»
| 0002 dated February 4, 2015. All reported monthly water diversion data is compiled by
' watershed, type of right and priority dates. The State Water Board performs quality control |
“ checks and removes; obvious errors, éx::ess réporting, removes demand for direct diversion for |

- power, and miakes additionial clisriges based ol stakehiolders comiments. The corrected derhand

data includes the 2014 reported data for 90% of the watershed demand plus for the remaining

 diverters, an averaged diversion amount for 2010 through 2013, These monthly diversion

demands are grouped into ‘water right types (riparian, pre-1914 and post-1914 rights) and by
priority dates for.pre-1914 and posi—1914. rights. For the Sacramento-San Joaquin River
Watersheds, special consideration of the Delia diversions is made, To be most conservative for
the San Joaquin River, the State Water Board performs a proportional analysis based on the
inflows from the watersheds. For example, for the month of June, the proportionel full natural
flow. of the San Joaquin River watershed based on 90% exceedance, was 17 ﬁercant Therefore,
the San Joaquin watershed Delta demand was 17 percent of ihe total Delta demand. '

13.  The State Water Board provides graphical summations of these priorities with-
mionthly demands for ¢he tota! riparian demand at botiom, the pre-1914 demands added to riparian.

and dep‘icted above the riparian demand. The monthly amounts are averaged into cubic feef per

14, . TheState Water Bdaxé is ccns;stenﬁv wnallng ad;uatmmts o its analysc«.e ‘based on |

new information obtained from stakeholders, or adjustments to projected flows from the DWR.

. State Water Board staff reviews this information and provides revisions to its data set and graphs

that are all shown on the Drought Website.
15.  The goal of curtailments is principally to ensure that water to which senior water

right holders are entitled is actually available to them. To ensure that this occurs generally
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- downstream point of diversion of these senior water rights.

j Water Board and issued on June 11, 2015 entitled “2015 San Joaquin River Basin Senior

" Supply/Dernand Analysis with Proportion Delta Derand.” The bt graph data discloses in termis

for the period of March through September, 2015. The variable solid blue line displays the daily

prioﬁty

requires that some water remain in most streams to satisfy senior demands at the farthest

16.  Attached as Exhibit Bis a water supply and demand chart prepared by the State

of cubic fect per second the anticipated demand for water by riparian and pre-1914 water users

full natural flow from March 1, 2015 through June 7, 2015 of the San Joaquin River basin. The
declining dotted lines represent the forecasted full natural flow through September, 2015 forithe
adjusted 50% and 90% exceedance levels. Based upon the data and information from which
Exhibit BC"WaS derived and other relevant deta, the State 'Wa‘t;er'Boazd concluded that there is
insufficient water in the San Joaquin River basin to satisfy water right claimants with prion’ﬁes of
1903 or later,

17.  OnJanuary 17 and April 2, 2014, the Stajtc Water Board issued a Notice of Surface
Water Shgr_fage and Potential for Curtailment of Water Right Di’vgrsiqn& “The notice advised tha;é
if dry weather conditions persist, the State Water Board-will notify water right holdess of the

requirement to limit or stop diversions of water under their water rights, based on water right :

18- In Apni the Si:ate Watcr Board bcgan issuing drought—reiated cur’imfment notices
to water right holders in & munber of water-short watersheds. '
The following notices of curtailment have been mailed to waier right holders:
April 3, 2015- Antelope Creek Fishery Protection Regulation
April 17, 2013- Deer Creek Fishery Protection Regulation

April 23, 2015- Post-1914 and Surplus Claps Rights in Scott River

Declaration of John O’Hagan in Opposition to Application for Stay andlor in the Altemanve Temporary Restraining!
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April 23, 2015- All post-1914 rights in the San Joaé;ui;; River Watershed.
April 30, 2015~ all Permits and Licenses subject to Term 91 in Sacramento-San Joaquin
watersheds and Delta, '
May 1,2015- All post-1914 rights in Sacramento River Watershed and Delta
" June 12. 2015- Pre-1914 rights with a priority dated of 20073 or later in the Sacramento-San |

Joaquin watershed and Delta.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct to the best of my knowledge. Executed this _ 2 "2 day of 'Juné,

2015 in Sacramento, California

8

Declaration of John O’Hagan in Opposition to Application for Stay and/or in the Altérnative Temporary Resiraining
Order.and/or Preliminary Injysgiipp (F5%R0 Hefip326421)




~opm mm:..omn&:x?m.,mmmimms_oﬂmcuuzxgamzn >=m_<m_m
: With _..S_goa@:m_ Delta Dm:._m:a C

(=2
[
10,005 Q-
1 ! Cuvialirnent Start 4 m
8,000 - .
j -
M
8,000 A
Pre-14 Demand
] Through 1802 ”
7,000 : r

6,000

i _June Adjusted 50% FNF Forecasi
~ With DWR's 6/8/15 Updates

4,000

Time-Averaged Cuble Feet per Sacond (L¥S)

2,000

1,000 -

¥

AUG SEP

| “. aPR MAY JUN T
See following page for additiona! information.

m m\wﬁﬁm
EXHIBIT 1



EXHIBIT 379



e 3 N Wit B N

[T ST N S T Yo T N I S TR X R Sy W S T T e
< N &~ X R N T = RN T - - B B N O R VA e |

28

HERUN\CRABTREE\SUNTAG
SR

STEVEN A. HERUM — SBN: 90462

JEANNE M. ZOLEZZI — SBN: 121282 i Voot mthnrn Tham gk

KARNA E. HARRIGFELD — SBN: 162824 | oY E- higginboiharg, Deputy Cleckil o Pees
HERUM\CRABTREE\SUNTAG Pursuant to Government
A Callzbfornia Professional Corporation Code Section 6103

5757 Pacific Avenue, Suite 222

Stockton, CA. 95207
Telephone: (209) 472-7700

Attorneys for Petitioner
THE WEST SIDE IRRIGATION DISTRICT

SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SACRAMENTO

THE WEST SIDE IRRIGATION DISTRICT; ) Case No.: 34-2015-80002121
CENTRAL DELTA WATER AGENCY; é

SOUTH DELTA WATER AGENCY; and [FREPESED] ORDER PARTIALLY
WOODS IRRIGATION COMPANY, GRANTING PETITIONERS’ EX PARTE
APPLICATION FOR TEMPORARY
Petitioners/Plaintiffs, RESTRAINING ORDER AND ISSUING AN
vs. ORDER TO SHOW CAUSE AS TO WHY A
Y PRELIMINARY INJUNCTION SHOULD
CALIFORNIA STATE WATER NOT BE GRANTED

RESOURCES CONTROL BOARD; §

THOMAS HOWARD, EXECUTIVE

DIRECTOR OF CALIFORNIA STATE Petition Filed: June 29, 2015
WATER RESOURCES CONTROL BOARD;

and DOES 1 THROUGH 100, INCLUSIVE. gHon, Shelleyanne W. L. Chang
)

Respondents/Defendants.

i
i
i
"
"
m
On July 8, 2015, Petitioners/Plaintiffs’, The West Side Irrigation District, Central Delta
Water Agency (“CDWA™) and South Delta Water Agency (“SDWA™) (collectively,
“Petitioners™), Ex Parte Application Seeking a Stay or Temporary Restraining Order / Order to

1

{PROPOSED] ORDER GRANTING PETITIONERS® EX PARTE APPLICATION FOR TEMPORARY RESTRAINING ORDER AND
ISSUING AN ORDER TO SHOW CAUSE AS TO WHY A PRELIMINARY INJUNCTION SHOULD NOT BE GRANTED

BBID Exh. 379




1 || Show Cause concerning the May 1, 2015 and June 12, 2015 Curtailment Letters’ issued by
2 || Respondents/Defendants, the California State Water Resources Control Board and through its
3 || Executive Director, Thomas Howard (collectively, “Respondents’), came on for ex parte hearing
4 || in the above-referenced Court before the Honorable Judge Shelleyanne W. L. Chang, Judge
5 || Presiding.
6 Steven A. Herum, Jennifer L. Spaletta and Dean Ruiz appeared for Petitioners/Plaintiffs
7 || and Matthew Bullock and Clifford Lee appeared for Respondents/Defendants at the Ex Parte
8 || Hearing. The parties submitted moving and opposing papers on an ex parte basis shortly before
9 || the hearing. All parties had the opportunity to present oral arguments concerning the issues
10 || raised in the moving and opposing papers.
11 Having considered the moving and opposing papers and having considered the oral
12 || arguments presented by the parties regarding the ex parte application for stay or temporary
13 || restraining order, and good cause having been shown, the COURT FINDS AS FOLLOWS:
14 1. The Curtailment Letters are proiaerly subject to a judicial determination of whether they
15 violate the Petitioners’ due process rights such that a temporary restraining order/order to
16 show cause should issue.?
17 2. Although a petition for reconsideration filed by West Side Irrigation District is pending
18 concerning the May Curtailment Lettet, the Court finds this is a situation where the
19 pursuit of the administrative remedy would result in irreparable harm absent a temporary
20 restraining order. (See People ex rel. DuFauchard v. U.S. Financial Management, Inc.
21
22 || ! The May 1, 2015 Curtailment Letter is titled “NOTICE OF UNAVAILABILITY OF WATER
AND IMMEDIATE CURTAILMENT” éhereinafter “May Curtailment Letter”). The June 12,
23 112015 Curtailment Letter is titled “NOTICE OF UNAVAILABILITY OF WATER AND NEED
FOR IMMEDIATE CURTAILMENT? (hereinafter “June Curtailment Letter”), Collectively, the
24 || May 1, 2015 Curtailment Letter and the June 12, 2015 Curtailment Letter are entitled
) “Curtailment Letters.” .
5
2 petitioners have filed a petition for reconsideration pursuant to California Water Code section
26 || 1126(b) which petition is still pending before the Water Resources Control Board and for which
the 90-day period for reconsideration has not yet expired. (See Petition, §21; Wat. Code §1122.)
27 {| The Court declines to interfere in these administrative proceedings, and consequently in no way
stags the furtherance of that petition in accordance with the Water Code. The Court agrees that in
28 || light of the pending reconsideration petition, this matter is not subject to a Civil Code section
X 1094.5, subdivision (g) stay.
HERUM | CRABTRE \UNTAG ,
o [PROPOSED] ORDER GRANTING PETITIONERS' EX PARTE APPLICATION FOR TEMPORARY RESTRAINING ORDER AND
ISSUING AN ORDER TO SHOW CAUSE AS TO WHY A PRELIMINARY INJUNCTION SHOULD NOT BE GRANTED
BBID Exh. 379




(-2~ B Y 7 2 S B

ST S T N T YO TR N T S T N B . R e e e T e T e T e o sog
QA W BE WON O O ®m NN R W N = O

28

HEUN \ CRABTREE\ SNTAG

AT

. The Court further finds, for the reasons stated below, that the issuance of the Curtailment

. With regard to the June Curtailment Letter, the Court liberally construes the allegations

. The Court finds the Curtailment Letters are coercive in nature and go beyond the

(2009) 169 Cal.App.4th 1502, 1512) (citing Public Employment Relations Bd. v. Superior]
Court (1993) 13 Cal.App.4th 1816, 1827). Petitioners’ belief that they must stop
diverting water, not because to do so would be a legal violation but merely a violation of
the May Curtailment Letter, will result in irreparable harm to their crops while they await
a decision on the petition for reconsideration. (Decl. of Jack Alvarez, 1§ 7, 8, 11.)
Consequently, Petitioners will be irreparably harmed should they have to wait for final
resolution of the administrative process before obtaining relief from the immediate
mandate the May Curtailment Letter appears to impose outside of the statutory processes

provided by the Water Code.

Letters violated Petitioners’ Due Process rights. Every day the Letters remains in their
current form constitutes a violation of those constitutional rights. Accordingly, it is
proper for this Court to issue a temporary restraining order while the administrative

process is ongoing.

of the Petition For Writ of Administrative Mandate, as it must, and finds that for purposes
of this ex parte application, Petitioners COWA and SDWA have adequately pled that
certain of their landowners exercise pre-1914 appropriative and/or permit licenses rights
that are subject to the directives given in the June Letter. (Petition, {13, 14.)
Consequently, Petitioners CDWA and SDWA have standing to bring the instant

application concerning the June Curtailment Letter.

“informational” purpose the Board claims prevents a stay. Consequently, Petitioners are
likely to succeed on the merits. As in Duarte Nursery, Inc. v. United States Corps of
Engineers (2014) 17 F.Supp.3d 1013 (Duarte), even though the Curtailment Letters are
not enforceable on their own and there are no separate penalties for violating them, the
language used in the Curtailment Letters results in a “comman(d] by the...[g]lovernment

to stop [water diverting] activities.” (Duarte, 17 F.Supp.3d. at 1018.) It is not a

3
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suggestion for “voluntary cessation of activities,” but instead requires Petitioners to

“immediately stop diverting water.” (/d. at 1019; Pet, exh, B.)

. Respondents argue Duarte is distinguishable because it involved a single letter sent to a

single rights-holder, and provided that the Army Corps of Engineers had already
determined that a violation of the Clean Water Act had occurred. (Duarte, 17 F.Supp.3d
at 1015.) Respondents contend the challenged Curtailment letters are form letters being
sent to hundreds of approptiators, and are merely informational with no pre-

determination that any individual rights-holder has violated the law.

. While all parties acknowledge the Curtailment Letters were sent to more than one

appropriator, the letters provided to the Court are addressed to an individual company,
and identify a specific claim of rights at issue. The Curtailment Letters further declare
and determine that the recipient is not entitled to divert water because that water is
necessaty to meet senior water rights holders, thus making a determination of the
recipient’s water rights priority. (Pet., exh. B, 2.) By including this specific information,
the Curtailment Letters appear not to be generalized notices, but instead a specific

adjudication and command with respect to the particular rights holder.

. Further, nothing in Duarte limits its holding to an instance involving only one notice. The

Duarte court’s focus was on the fact that nothing in the letter notified “plaintiffs that the
Corps could not take action based upon the CDO alone.” (Duarte, 17 F.Supp.3d at 1022.)
The same is true in this situation, as the Curtailment Letters indicate the recipient must
“immediately stop diverting water” and do not clearly state the letter is merely

informational, without any legal force or effect.

. The Curtailment Letters also require recipients to “document receipt of this notice by

completing an online Curtailment Certification Form (Form) within seven days. The
Form confirms your cessation of diversion under the specific pre-1914 claim of right.
Completion of the Form is mandatory...” Nowhere in this language do the Curtailment

Letters assert that Petitioners are free to ignore the directive to cease diverting water or

4
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that this directive is merely a suggestion.® At the hearing on this matter, Respondents
acknowledged that the Form requires diverters to sign under penalty of perjury that they
are no longer diverting water. |

10. Although the Curtailment Letters do not state that the Board has made a specific
determination that the particular recipient has already engaged in illegal conduct, the
letters plainly state that the recipient must “immediately stop diverting water” because
thete is insufficient water for the diverter to continue diverting and that the only action
available is to sign the compliance certification that “confirms your cessation of diversion
under the specific pre-1914 claim of right.” (Pet., exh. B.)* As in Duarte, this strong
directive implicates a pre-determination as to the availability of water pursuant to the
recipient’s appropriation rights. The Board, “did not ‘notify” plaintiffs they were
operating in violation of the law, it commanded plaintiffs to stop their activities.”
(Duarte, 17 ¥ .Supp.3d at 1023.)

11. At oral argument, Respondents argued that because the Curtailment Letters did not
expand or alter Petitioners’ civil liability for water diversions and are merely
“informational documents”, a temporary restraining order should not issue. Respondents’
argument is not only misguided, it is also inaccurate.

12. The focus is not whether the Petitioners® legal exposure remains unchanged or not, but
rather whether the Curtailment Letters could be reasonably interpreted to be an order or
command by the government, not merely a suggestion or fequest for voluntary cessation
of activities. (Duarte, 17 F.Supp.3d at 1020.) Moreover, contrary to Respondents’
assertions, the Curtailment Letters have altered Petitioners legal position. The

Curtailment Letters state that even if there is available water for the water user, said water

3 This is similar to Phelps v. State Water Resources Control Board (2007) 157 Cal.App.4th 89,
where the Court held plaintiffs were aggrieved by a curtailment notice within the meaning of
section 1126(b) because it “required plaintiffs to immediately discontinue diversion of water
under their licenses.” Although Phelps involved only one notice, the implication of the language
of the letters is the same as in this case.

4¥n Duarte the Court noted that the assertion that a violation has already occurred, by itself, is
insufficient to satisfy the ripeness requirement, A letter or notice must also threaten

consequences for failure to take certain action, as it does here. (Duarte, 17 F.Supp.3d at 1025.)
S
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13.

14

15.

is dedicated for senior water rights’ holders needs, conclude that the recipient no longer
has any legal right to said water, and orders the recipient to “immediately stop diverting
water,..” In&eed, the Curtailment Letters appear to alter Petitioners’ civil liability as the
Board has apparently concluded without hearing or notice that Petitioners are no longer
entitled to divert water for their needs.

As the court in Duarte stated, “If the [Letters] were simply a ‘notification’ to plaintiffs,
then it should have said so, rather than clothing itself as an ‘order’ which carried with it
the authority to ‘prohibit’ the plaintiffs from continuing their activities,” (Duarte, 17
F.Supp.3d at 1020.) The Court recognizes, and Respondents admit, that the Curtailment
Letters do not subject Petitioners to any additional liability or penalties above that which
they may already be subjected to due to the extreme drought conditions California is
currently experiencing. However,l the Curtailment Letters represent that the Board has
already adjudicated that the recipients are no longer entitled to divert water and that any
future diversions would be improper and a trespass [“This Form confifms your cessation|
of diversion under the specific post-1914 water right...Completion of the form is
mandatory to avoid unnecessary enforcement proceedings”].

. Respondents are free to provide truly informational notices to water diverters of the
nature of the drought and the Board’s right to initiate Water Code section 1831 or 1052
proceedings. Respondents are also free to initiate inquiries with diverters as to whether
they have alternate water sources and to otherwise exercise their statutory enforcement
authority under the Water Code, including investigaﬁon and instituting any actions for
trespass. To be clear, Respondents are free to exercise their statutory authority to enforce
the Water Code as to any water user, including these Petitioners, if it deems them to be in
violation of any provisions of the Water Code, so long as the bases for said action are not
the Curtailment Letters.

However, the language of the Curtailment Letters goes beyond informational and is
instead coercive such that a recipient is likely to believe they are no longer allowed to

divert. This belief is not because such a diversion would be a trespass or other legal

6
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violation, but because the Board has already declared in the Curtailment Letters that it
has made a determination that they are no longer entitled to divert under their
appropriative water rights, withouf any sort of pre-deprivation hearing. Respondents do
not challenge Petitioners’ assertion that any cessation of water diversion done in response
to the Curtailment Letters, not as a result of an unavailability of legally divertible water,
would cause a serious hardship to Petitioners. This is an issue ripe for judicial
intervention and the Court concludes that the Curtailment Letters as presently drafted
constitute a violation of the due process rights of the Petitioners.’

16. The Curtailment Letters, including the requirement that recipients sign a compliance
certification confirming cessation of diversion, result in a taking of Petitioners” property
rights without a pre-deprivation hearing, in violation of Petitioners’ Due Process Rights.

Based on the foregoing, the COURT HEREBY ORDERS AS FOLLOWS:

(1) Petitioners’ ex parte application for a temporary restraining order and an order to show
cause as to why a preliminary injunction should not issue requiring the Board to issue a
revised letter/notice that is informational in nature are HEREBY GRANTED. .

(2) A temporary restraining order shall issue staying or prohibiting Respondents/ Defendants
State Water Resources Control Board and Thomas Howard from taking any action
against the West Side Irrigation District and landowners of the other petitioner Districts
on the basis of the 2015 Curtailment Letters sent by the Water Board’s Executive
Director, Thomas Howard, or on the basis of a failure to complete a Curtailment
Certification Form.

(3) This matter is set for an Order to Show Cause on July 30, 2015 at 9:00 a.m. in
Department 24. Respondents shall file with the clerk of Department 24 and serve (via

email or fax) any supplemental Opposition to the Order to Show Cause no later than

5 There is no allegation that Petitioners have filed a petition for reconsideration with the Board
concerning the June Curtailment Notice. Respondents made no argument that Petitioners were
required to do so before bringing the instant petition and ex parte application. Consequently, the
Court does not address whether such a reconsideration petition was required.

7
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July 16, 2015, Petitioners shall file with the clerk of Department 24 and serve (via email
or fax) any Reply no later than July 23, 2015.

(4) Petitioners’ application for a temporary stay pursuant to Code of Civil Procedure Section
1094.5(g) is HEREBY DENIED.

It IS SO ORDERED:

SHELLEYANNE W.L. CHANG

Honorable Judge Shelleyanne W. L. Chang
Superior Court of California, County of Sacramento

Date: Ju]yzi’, 2015

8

[PROPOSED] ORDER GRANTING PETITIONERS’ EX PARTE APPLICATION FOR TEMPORARY RESTRAINING ORDER AND
ISSUING AN ORDER TO SHOW CAUSE AS TO WHY A PRELIMINARY INJUNCTION SHOULD NOT BE GRANTED

BBID Exh. 379




—

ﬁ ,Frcéﬁss'ing» of corres%ondenccffor mailing, OnJ u]lgi%}_;, 015 at my place of(':bumn

28 |

p—

PROOF OF SERVICE
I, LAURA CUMMINGS, cettify and declare as follows:
I am over the age of 18 years, and not a party to this action. My business address is 5757

Pacific Avenye, Suite 222, Stockton, California 95207, which is located in the county where the
‘mailing described below took place.

I'amreadily familiar with the business practice at my place of busitiess for ¢ sllection qfnd
pr ) . , Lo 'COpy-OL
[PROPOSED] ORDER GRANTING PETITIONEAS? EX PARTE APPLICATION FOR
‘TEMPORARY RESTRAINING ORDER AND.ISSUING AN ORDER TO SHOW CAUSE AS
TO WHY A PRELIMINARY INJUNCTION SHOULD NOT BE GRANTED ‘was plaged for

| deposit following ordinary course of business as follows:

[X] * BY U.S.MAIL with the United Statés Postal Service in a sealed:envelope, with postage |
- thereon fully prepaid,

\OFRICE OF THE CALIFORNIA ATTORNEY GENERAL
‘Deputy. Attorriey Geneial Clifford Lee

Deputy Attorney General Matthew Bullock

455 Golden Gate Ave., Suite 11000

San Francisco, CA 94102

Alforneys for California State Water Resources Control Board
.John Herrick

| LAW OFFICES OF JOHN HERRICK
14255 Pacific Avenue, Suite2

Stockton, CA 95207
Attorney for South Delta Water. Agency

| Dante John Nomellini

Daniel A, Mcdaniel
Darte John Nomellini, Jr.
NOMELLINI, GRILLI & McDANIEL
PROFESSIONAL LAW CORPORATIONS
235 East Weber Avenue

‘Stockton; California 95202

| Attorneys for Central Delta Water Agency

fet L.-Spaletta
SPALETTA
Post Office:

|| Lodi, CA.95241

Attorney for Central Delta Water Agency

9

[PROPOSED] ORDER GRANTING PETITIONERS® EX PARTE APPLIGATION FOR TEMPORARY RESTRAINING ORDER AND;
ISSUING AN ORDER'TO SHOW GAUSE AS TO WHY A: PRELIMINARY INJUNCTION SHOULD NOT BE GRANTED

BBID Exh. 379
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S. Dean Ruiz ,
HARRIS, PERISHO & RUIZ
3439 Brookside Road, Suite 210
Stockton, CA 95219 .

Attorney for Woods Irrigation Company
[X] BY ELECTRONIC MAIL (EMAIL) at a.m, Bysending the document(s) to the
person(s) at the email address(es) listed below:

[ 1 BYFEDERAL EXPRESS/OVERNIGHT MAIL in a sealed envelope, with postage
thereon: fully prepaid. [Code Civ.Proc,; §§ 1013(c), 2015.5.]

[ 1 BYPERSONAL SERVICE/HAND DELIVERY.

[ 1 BY FACSIMILE at approximately 34D ¥ .m. by use of facsimile mactiine telephione:

7 number (209) 472-7986. I caused the Tacsimile;machine to-print 4 transthission record. of
the transmission, & copy of Which is attachied to this.declaration. The tiansmission was
reported as-complete and without error. [Cal. Rule of Court 2008 and 2003(3).]

T'certify and declare under penalty of perjuty under the laws-of the State of California that
the foregoing is true-and.correct. s

Dted: JulyZl, 2015
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO

DATE: |July 10,2015

DEPT. NO.: 24

JUDGE: |HON.SHELLEYANNE W. L. CHANG | CLERK: E. HIGGINBOTHAM

THE WEST SIDE IRRIGATION DISTRICT; Case No.: 34-2015-80002121

CENTRAL DELTA WATER AGENCY; SOUTH

DELTA WATER AGENCY; WOODS
IRRIGATION COMPANY,

Petitioners and Plaintiffs,

A\

CALIFORNIA STATE WATER RESOURCES
CONTROL BOARD; THOMAS HOWARD,
EXECUTIVE DIRECTOR OF CALIFORNIA
STATE WATER RESOURCES CONTROL

BOARD; and DOES 1 THROUGH 100,
INCLUSIVE,

Respondents and Defendants.

Nature of Proceedings:

ORDER AFTER HEARING ON EX PARTE
APPLICATION FOR TEMPORARY STAY RE:
ENFORCEMENT OF CURTAILMENT NOTICE OR
IN THE ALTERNATIVE TEMPORARY
RESTRAINING ORDER AND/OR FOR ORDER TO
SHOW CAUSE RE: PRELIMINARY INJUNCTION

This matter came before the Court pursuant to an ex parte application by the West Side
irrigation District, Central Delta Water Agency, and South Delta Water Agency. The ex
parte application seeks a stay or a temporary restraining order/order to show cause

concerning the May 1, 2015 and June 12, 2015, “NOTICE OF UNAVAILABILITY OF
WATER AND NEED FOR IMMEDIATE CURTAILMENT...”" (hereinafter referred to
as the “May Curtailment Letter” and the “June Curtailment Letter”, jointly referred to as
the “Curtailment Letters”) issued by the State Water Resources Control Board through its
Executive Director Thomas Howard.

Counsel for Petitioners/Plaintiffs appeared at the ex parte hearing, as well as counsel for
Respondents/Defendants. All parties had the opportunity to present oral arguments
concerning the issues raised in the moving and opposing papers.

! This language is from the heading of the June 1, 2015 letter. The May 1, 2015 letter is titled, “NOTICE
OF UNAVAILABILITY OF WATER AND IMMEDIATE CURTAILMENT...”
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The Court finds the May Curtailment Letter is properly subject to a judicial determination
of whether it violates the Petitioners’ due process rights such that a temporary restraining
order/order to show cause should issue.? The Court finds there is no administrative
procesg Petitioners must exhaust prior to this determination as to the May Curtailment
Letter.

Although a petition for reconsideration is still pending concerning the May Curtailment
Letter, the Court finds that this is a situation where the pursuit of the administrative
remedy would result in irreparable harm absent a temporary restraining order. (See
People ex rel. DuFauchard v. U.S. Financial Management, Inc. (2009) 169 Cal. App.4th
1502, 1512)(citing Public Employment Relations Bd. v. Superior Court (1993) 13
Cal.App.4th 1816, 1827.)Petitioners’ belief that they must stop diverting water, not
because to do so would be a legal violation but merely a violation of the May Curtailment
Letter, will result in irreparable harm to their crops while they await a decision on the
petition for reconsideration. (Decl. of Jack Alvarez, 1Y 7, 8, 11.) Consequently,
Petitioners will be irreparably harmed should they have to wait for final resolution of the
administrative process before obtaining relief from the immediate mandate the May
Curtailment Letter appears to impose outside of the statutory processes provided by the
Water Code.

Moreover, for the reasons stated below, the Court finds that the issuance of the May
Curtailment Letter violated Petitioners’ Due Process rights. Every day the Letter remains
in its current form constitutes a violation of those constitutional rights. Accordingly, it is
proper for this Court to issue a temporary restraining order while the administrative
process is ongoing.

With regard to the June Curtailment Letter, the Court liberally construes the allegations
of the Petition For Writ of Administrative Mandate, as it must, and finds that for purposes
of this ex parte application, Petitioners CDWA and SDWA have adequately pled that
their landowners exercise pre-1914 appropriative and/or permit licenses rights that are
subject to the directives given in the Letter. (Petition, 13, 14.) Consequently, Petitioners
CDWA and SDWA have standing to bring the instant application concerning the June
Curtailment Letter.

The Court finds the 2015 Curtailment Letters are coercive in nature and go beyond the
“informational” purpose the Board claims prevents a stay. Consequently, Petitioners are
likely to succeed on the merits. As in Duarte, even though the Curtailment Letters are not

2 petitioners have filed a petition for reconsideration pursuant to California Water Code section 1126(b)
which petition is still pending before the Water Resources Control Board and for which the 90-day period
for reconsideration has not yet expired. (See Petition, § 21; Wat. Code §1122.) The Court declines to
interfere in these administrative proceedings, and consequently in no way stays the furtherance of that
petition in accordance with the Water Code. The Court agrees that in light of the pending reconsideration
Eetition, this matter is not subject to a Civil Code section 1094.5, subdivision (g) stay.

Respondents have not argued Petitioners are required to exhaust their administrative remedies.
Respondents have instead argued the petition with regard to the May Curtailment Letter is untimely
pursuant to the 30-day deadline in section 1126, However, this deadline is extended while a petition for
reconsideration is pending, as is the case here.
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enforceable on their own and there are no separate penalties for violating them, the
language used in the Curtailment Letters results in a “comman(d] by the...[g]overnment
to stop [water diverting] activities.” (Duarte Nursery, Inc. v. United States Army Corps of
Engineers (2014) 17 F.Supp.3d 1013, 1018.) It is not a suggestion for “voluntary
cessation of activities,” but instead requires Petitioners to “immediately stop diverting
water.” (/d. at 1019; Pet. exh. B.)

Respondents argue Duarte is distinguishable because it involved a single letter sent to a
single rights-holder, and provided that the Army Corps of Engineers had already
determined that a violation of the Clean Water Act had occurred. (Duarre, 17 F.Supp.3d
at 1015.) Respondents contend here, the Curtailment letters are forn letters being sent to
hundreds of appropriators, and are merely informational with no pre-determination that
any individual rights-holder has violated the law.

While all parties acknowledge the Curtailment Letters were sent to more than one
appropriator, the letters provided to the Court are addressed to an individual company,
and identify a specific claim of rights at issue. The Curtailment Letters further declare
and determine that the recipient is not entitled to divert water because that water is
necessary to meet senior water rights holders, thus making a determination of the
recipient’s water rights priority. (Pet., exh. B, §2.) Through the inclusion of this specific
information, the Curtailment Letters appear not to be gencralized notices, but instead a
specific adjudication and command with respect to the particular rights holder.

Further, nothing in Duarte limits its holding to an instance involving only one notice. The
Duarte court’s focus was on the fact that nothing in the letter notified “plaintiffs that the
Corps could not take action based upon the CDO alone.” (Duarte, 17 F.Supp.3d at 1022.)
The same is true here, as the Curtailment Letters indicate the recipient must “immediately
stop diverting water” and do not clearly state that the letter is merely informational,
without any legal force or effect.

The Curtailment Letters also require recipients to “document receipt of this notice by
completing an online Curtailment Certification Form (F orm) within seven days. The
Form confirms your cessation of diversion under the specific pre-1914 claim of right.
Completion of the Form is mandatory...” Nowhere in this language do the Curtailment
Letters assert that Petitioners are free to ignore the directive that they cease diverting
water or that it is merely a suggestion.4 At the hearing on this matter, Respondents
acknowledged that the Form requires diverters to sign under penalty of perjury that they
are no longer diverting water.

Although the Curtailment Letters do not state that the Board has made a specific-
determination that the particular recipient has already engaged in illegal conduct, the
letters plainly state that the recipient must “immediately stop diverting water” and that

4 This is similar to Phelps v. State Water Resources Control Board (2007) 157 Cal. App.4th 89, where the.
Court held plaintiffs were aggrieved by a curtailment notice within the meaning of section 1126(b) because
it “required plaintiffs to immediately discontinue diversion of water under their licenses.” Although Phelps
involved only one notice, the implication of the language of the letters is the same as in this case.
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the only action available is to sign the compliance certification that “confirms your
cessation of diversion under the specific pre-1914 claim of right.” (Pet., exh. B.)’ As in
Duarte, this strong directive implicates a pre-determination as to the availability of water
pursuant to the recipient’s appropriation rights. The Board, “did not ‘notify’ plaintiffs
they were operating in violation of the law, it commanded plaintiffs to stop their
activities.” (Duarte, 17 F.Supp.3d at 1023.)

At oral argument, Respondents argued that because the Curtailment Letters did not
expand or alter Petitioners’ civil liability for water diversions and are merely
“informational documents”, a temporary restraining order should not issue. Respondents’
argument is not only misguided, it is also inaccurate.

The focus is not whether the Petitioners’ legal exposure remains unchanged or not, but
rather whether the Curtailment Letters could be reasonably interpreted to be an order or
command by the government, not merely a suggestion or request for voluntary cessation
of activities. (Duarte, 17 F.Supp.3d at 1020.) Moreover, contrary to Respondents’
assertions, the Curtailment Letters have altered Petitioners’ legal position. The
Curtailment Letters state that even if there is available water for the water user, said water
is dedicated for senior water rights’ holders needs, conclude that the recipient no longer
has any legal right to said water, and orders the recipient to “immediately stop diverting
water...” Indeed, the Curtailment Letters appear to alter Petitioners” civil liability as the
Board has apparently concluded without hearing or notice that Petitioners are no longer
entitled to divert water for their needs.

As the Court in Duarte stated, “If the [Letters] were simply a ‘notification’ to plaintiffs,
then it should have said so, rather than clothing itself as an ‘order’ which carried with it
the authority to ‘prohibit’ the plaintiffs from continuing their activities.” (Duarte, 17
F.Supp.3d at 1020.) The Court recognizes, and Respondents admit, that the Curtailment
Letters do not subject Petitioners to any additional liability or penalties above that which
they may already be subjected to due to the extreme drought conditions California is
currently experiencing. However, the Curtailment Letters represent that the Board has
already adjudicated that the recipients are no longer entitled to divert water and that any
future diversions would be improper and a trespass [“This Form confirms your cessation
of diversion under the specific post-1914 water right...Completion of the form is
mandatory to avoid unnecessary enforcement proceedings”].

Respondents are free to provide truly informational notices to water diverters of the
nature of the drought and the Board’s right to initiate Water Code section 1831 or 1052
proceedings. Respondents are also free to initiate inquiries with diverters as to whether
they have alternate water sources and to otherwise exercise their statutory enforcement
authority under the Water Code, including investigation and instituting any actions for
trespass. To be clear, Respondents are free to exercise their statutory authority to enforce
the Water Code as to any water user, including these Petitioners, if it deems them to be in

5 In Duarte the Court noted that the assertion that a violation has already occurred, by itself, is insufficient
to satisfy the ripeness requirement. A letter or notice must also threaten consequences for failure to take
certain action, as it does here. (Duarte, 17 F.Supp.3d at 1025.)

-4



violation of any provisions of the Water Code, so long as the bases for said action are not
the Curtailment Letters.

However, the language of the Curtailment Letters goes beyond informational and is
instead coercive such that a recipient is likely to believe they are no longer allowed to
divert. This belief is not because such a diversion would be a trespass or other legal
violation, but because the Board has already declared in the Curtailment Letters that it
has made a determination that they are no longer entitled to divert under their
appropriative water rights, without any sort of pre-deprivation hearing. Respondents do
not challenge Petitioners’ assertion that any cessation of water diversion done in response
to the Curtailment Letters, not as a result of an unavailability of legally divertible water,
would cause a serious hardship to Petitioners. This is an issue ripe for judicial
intervention and the Court concludes that the Curtailment Letters as presently drafted
constitute a violation of the due process rights of the Petitioners.®

The Curtailment Letters, including the requirement that recipients sign a compliance
certification confirming cessation of diversion, result in a taking of Petitioners’ property
rights without a pre-deprivation hearing, in violation of Petitioners’ Due Process Rights.
The Court hereby GRANTS the ex parte application for a temporary restraining
order/order to show cause as to why a preliminary injunction should not issue requiring
the Board to issue a revised letter/notice that is informational in nature.

A temporary restraining order shall issue staying or prohibiting Defendants State Water
Resources Control Board and Thomas Howard from taking any action against the West
Side Irrigation District and landowners of the other petitioner Districts on the basis of the
2015 Curtailment Letters sent by the Water Board’s Executive Director, Thomas
Howard, or on the basis of a failure to complete a Curtailment Certification Form.

The matter is set for an order to show cause on July 30, 2015 at 9:00 a.m. in Department
24. Respondents shall file with the clerk of Department 24 and serve (via email or fax)
any supplemental Opposition to the Order To Show Cause no later than J uly 16, 2015.
Petitioners shall file with the clerk of Department 24 and serve (via email or fax) any
Reply no later than July 23, 2015. The application for a temporary stay pursuant to CCP
§1094.5(g) is DENIED.

Counsel for Petitioners to submit a formal order for the Court’s signature pursuant to
CRC 3.1312.

§ There is no allegation that Petitioners have filed a petition for reconsideration with the Board concerning
the June Curtailment Notice. Respondents made no argument that Petitioners were required to do so before
bringing the instant petition and ex parte application. Consequently, the Court does not address whether
such a reconsideration petition was required.



Declaration of Mailing

[ hereby certify that I am not a party to the within action and that I deposited a copy of
this document in sealed envelopes with first class postage prepaid, addressed to each
party or the attorney of record in the U.S. Mail at 720 Ninth Street, Sacramento,
California.

Dated: July 10, 2015

E. Higginbotham, Deputy Clerk /s/ E. Higginbothaé )%\
[

Jennifer Spaletta
Spaletta Law PC
P.O. Box 2660

Lodi, CA 95241

Steven Herum
Herum/Crabtree/Suntag
5757 Pacific Ave., Ste. 222
Stockton, CA 95207

D. Dean Ruiz

Harris, Perisho & Ruiz
Brookside Corporate Center
3439 Brookside Rd., Ste. 210
Stockton, CA 95219

Clifford Lee

Matthew Bullock

Office of the Attorney General
455 Golden Gate Ave., Ste. 11000
San Francisco, CA 94102
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SANTA CLARA

BEFORE THE HONORABLE PETER
DEPARTMENT

———000-——

CALIFORNIA WATER CURTAILMENT CASES.
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REPORTER'S -TRANSCRIPT O
SEPTEMBER 22,
-——o00o——-
FOR THE PLAINTIFF: ' MICHAEL
Attorne

DANIEL
Attorne

H. KIRWAN, JUDGE

1

NO. 1-15-Cv-285182

F PROCEEDINGS
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y at Law

KELLY
y at Law

KARNA HARRIGFELD
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y at Law

STEVE HERUM

Attorne

JENNIFE
Attorne

y at Law
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y at Law
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CLIFFORD LEE
Attorney at Law

OFFICIAL COURT REPORTER: MELISSA
CSR NO.

CRAWFORD, CSR, RPR
12288

MELISSA B. CRAWFORD, RPR, CSR 12288




=W N

~N o WU

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

felt it was incumbent on them to inform the Court that these
factual issues we had disagreements with. And it was to that
end that there was a Mr. O'Hagan declaration submitted.

THE COURT: Okay. So, what I'm hearing you tell me is
that the proceedings will be an evidentiary hearing where each
party will have an opportunity to present evidence to an
impartial tribunal; is that correct?

MR. LEE: That is correct.

THE COURT: All right. And no decision will be made
until both sides have an opportunity to present their evidence,
correct?

MR. LEE: Correct, Your Honor.

THE COURT: All right. All right, let's talk -- let's
switch gears here and talk a little bit about concurrent
jurisdiction, all right? I read the National Audubon case. And
it's factually distinguishable from this case. But that isn't
the only reason why I'm not particularly persuaded by it. I
think there are sound reasons that go beyond just different
facts that cause me concern about the Court's reliance on that
case in making any type of determination that there's concurrent
jurisdiction here. In that case it was an environmental agency,
as you know, suing Los Angeles. And, ultimately, the Court,
towards the latter part of the conclusion, concluded that
because the Court could, under certain sections of the Water
Code, utilize its right to employ somebody from the State Water
Agency as a referee. That there was concurrent jurisdiction.
And there was enough body of law that said we're not going to

take it out of the hands of the Court.

MELISSA CRAWFORD, RPR, CSR 12288
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STATE OF CALIFORNIA )
) sSs.
COUNTY OF SANTA CLARA )

I, MELISSA CRAWFORD, HEREBY CERTIFY:

That I was the duly appointed, qualified shorthand
reporter of said court in the above-entitled action taken on the
above—entitled date; that I reported the same in machine
shorthand and thereafter had the same transcribed through
computer-aided transcription as herein appears; and that the
foregoing typewritten pages contain a true and correct
transcript of the proceedings had in said matter at said time
and place to the best of my ability.

I further certify that I have complied with CCP
237(a) (2) in that all personal juror identifying information has

been redacted, if applicable.

DATED: OCTOBER 8, 2015

MELISSA CRAWFORD, CSR, RPR
CSR No. 12288

ATTENTION:
CALIFORNIA GOVERNMENT CODE
SECTION 69954 (D) STATES:

"ANY COURT, PARTY, OR PERSON WHO HAS PURCHASED A TRANSCRIPT MAY,
WITHOUT PAYING A FURTHER FEE TO THE REPORTER, REPRODUCE A COPY
OR PORTION THEREOF AS AN EXHIBIT PURSUANT TO COURT ORDER OR
RULE, OR FOR INTERNAL USE, BUT SHALL NOT OTHERWISE PROVIDE OR
SELL A COPY OR COPIES TO ANY OTHER PARTY OR PERSON."
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1 SUPERIOR COURT COF CALIFCORNIA

2 COUNTY OF SACRAMENTO
3 HON., SHELLEYANNE W.L. CHANG, JUDGE, DEPARTMENT 24
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5 THE WEST SIDE IRRIGATION DISTRICT;
CENTRAL DELTA WATER AGENCY; SOUTH

)
)
& DELTA WATER AGENCY and WOODS )
TRRIGATION COMPANY, )
7 Petitioners/Plaintiffs,)
vSs. ) Case Number
B )y 34-2015-60002121
CALIFORNIA STATE WATER RESOURCES )
S CONTROL BOARD; THOMAS HOWARD, )
EXECUTIVE DIRECTOR OF CALIFORMNIA )
10 STATE WATER RESOURCES CONTROL BOARD )
and DOES 1 through 100, inclusive, )
11 Respondents/Defendants.)
)
12
—==000==-
13
REPORTER'S TRANSCRIPT OF PROCEEDINGS
14
QO -
15
THURSDAY, JULY 30, 2015
16
===000~--
i7
18 APPEARANCES:
19 For the Petitioner/Plaintiff WEST SIDE IRRIGATION
DISTRICT:
20
STEVEN A. HERUM, Esqg.
21 JEANNE M. ZOLEZZI, Esqg.
Herum, Crabtree, Suntag
22 57%7 Pacific Avenue, Suilte 222
Stockton, CA $5207
23 (209} 472-7700
24
25 e 0O -
26 Lisa A. Busath, RPR, CSR No. 10751
27 Pursuant Lo Governnmnent Code saction 69954(d): Any court,
party, or person...shall not otherwise provide or sell a
28 copy or copies to any other party oxr person.
1 LISA A. BUSATH, RPR, CSR NO. 10751
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MR. LEE: So, yes, the answer to your question is
ves.

THE COURT: ©Okay. 8o just kind of following along
with your criminal complaint analogy, to the extent ~-
well, can the petitioners make an argument that the
evidence upon which the CDOs were issued was tainted and
that the CDOs are fruit of the poisonous trxee, and that
because they are fruit of the poisonous tree, the CDOs
st be rescinded or declared void?

MR. LEE: Well, to the extent that that evidence
iz the only evidence that the agency relies upon, that the
progsecuting team relies upon, then that certainly would be
a factor that the Board could conclude.

THE COURT: 8o they could consider whether or not
the svidence was received from an independent source?

MR. LEE: Yes. Your Honor, the Board has a
technical staff. It does its own analysis separate and
apart from the prosecution unit. The Board also listens
to evidence and reviews evidence as provided by the
parties that are before them. Not only the petitioners
but any other party that wants to participate in that
proceeding.

The independent evidence that the Board considers,
the evidence of the parties, all are part of the
administrative record. If there is an objection timely
raised in the proceeding as to particular evidence, the
Board will rule on that and make a determination of its

consideration.

33 LISA A. BUSATH, R¥PR, CSR NO. 10751 33
SACRAMEMNTO COUNTY CFFICIAL COURY REPORTERE
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CERTIFICATE OF CERTIFIED SHORTHAND REPORTER

STATE OF CALIFORNIA }
) 88
COUNTY OF SACRAMENTO )

I, LISA A. BUSATH, hereby certify that I am an
Official Certified Shorthand Repcrter, and that at the
times and places shown, I recorded verbatim in shorthand
writing all the proceedings in the following described

action completely and correctly, to the best of my

ability:

Court: Superior Court of California,
County of Sacramento.

Judge: HON. SHELLEYANNE W.L. CHANG,
Department Number 24.

Case: THE WEST SIDE IRRIGATION DISTRICT, et al.,
Petitioners,
vs. CALIFORNTA STATE WATER RESOURCES
CONTROL ROARD, et al., Respondents,
Case Number 34-2015-80002121.

Date: THURSDAY, JULY 30, 2015.

I further certify that my said shorthand notes
have been transcribed into typewriting, and that the
foregoing pages 1 to 40, inclusive, constitute an
accurate and complete transcript of all of my shorthand
writing for the dates and matter specified.

I further cerxtify that I have complied with
CCP 237(a} (2) in that all perscnal juror identifying
information have been redacted, if applicable.

Dated: August 9, 2015.

LISA™A. BUSATH, RER, CSR NO. 10751

41 LISA A. BUSATH, RPR, CSR RO. 10731 471
SACRAMENTO COUMTY OFFICIAL COURT REPGRTERS




SOMACH SIMMONS & DUNN
A Professional Corporation

O ©O© 0O N O BN W N =

l\)l\)l\)l\)l\)l\)l\)l\)l\)._n__\_\_\_\_\_\_\_\_\
0 N O O, A W N =~ O © o ~N o o »© w N -

PROOF OF SERVICE

I am employed in the County of Sacramento; my business address is 500 Capitol
Mall, Suite 1000, Sacramento, California; | am over the age of 18 years and not a party
to the foregoing action.

On January 25, 2016, | served the following document(s):

DECLARATION OF LAUREN D. BERNADETT IN SUPPORT OF MOTION TO
DISMISS ADMINISTRATIVE CIVIL LIABILITY COMPLAINT IN ENF01951 FOR
VIOLATION OF DUE PROCESS

_X (via electronic mail) by causing to be delivered a true copy thereof to the person(s)
and at the email addresses set forth below:

SEE ATTACHED SERVICE LIST

| declare under penalty of perjury that the foregoing is true and correct. Executed
on January 25, 2016, at Sacramento, California.
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DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY COMPLAINT IN
ENF01951 FOR VIOLATION OF DUE PROCESS 4
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SERVICE LIST OF PARTICIPANTS
BYRON-BETHANY IRRIGATION DISTRICT
ADMINISTRATIVE CIVIL LIABILITY HEARING
(Revised 9/2/15; Revised: 9/11/15)
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VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL
Division of Water Rights Byron-Bethany Irrigation District
Prosecution Team Daniel Kelly

Andrew Tauriainen, Attorney Il Somach Simmons & Dunn
SWRCB Office of Enforcement 500 Capitol Mall, Suite 1000
1001 | Street, 16th Floor Sacramento, CA 95814
Sacramento, CA 95814 dkelly@somachlaw.com
andrew.tauriainen@waterboards.ca.gov

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL
Patterson Irrigation District City and County of San Francisco
Banta-Carbona Irrigation District Jonathan Knapp

The West Side Irrigation District Office of the City Attorney
Jeanne M. Zolezzi 1390 Market Street, Suite 418
Herum\Crabtree\Suntag San Francisco, CA 94102
5757 Pacific Avenue, Suite 222 ionathan.knapp@@sfgov.org

Stockton, CA 95207
izolezzi@herumcrabtree.com
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VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL
Central Delta Water Agency California Department of Water
Jennifer Spaletta Law PC Resources

P.O. Box 2660 Robin McGinnis, Attorney

Lodi, CA 95241 P.O. Box 942836
iennifer@spaletialaw.com Sacramento, CA 94236-0001

robin.mecginnis@water.ca.gov

Dante John Nomellini

Daniel A. McDaniel

Dante John Nomellini, Jr.
NOMELLINI, GRILLI & MCDANIEL
235 East Weber Avenue

Stockton, CA 95202
ngmplcs@pacbell.net
dariteir@pacbell.net

N N N N N
i R ©> TR & ) B - 4V

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL
Richard Morat San Joaquin Tributaries Authority
2821 Berkshire Way Tim O’Laughlin

Sacramento, CA 95864 Valerie C. Kincaid
rmorat@gmail.com O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
towater@olaughlinparis.com
vkincaid@olaughlinparis.com
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VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL
South Delta Water Agency State Water Contractors
John Herrick Stefani Morris

Law Offices of John Herrick 1121 L Street, Suite 1050
4255 Pacific Avenue, Suite 2 Sacramento, CA 95814
Stockton, CA 95207 3MOorris@swe.org

Email: Jherrlaw@aol.com
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SERVICE LIST
WEST SIDE IRRIGATION DISTRICT
CEASE AND DESIST ORDER HEARING

Division of Water Rights The West Side Irrigation District
Prosecution Team Jeanne M. Zolezzi

Andrew Tauriainen, Attorney |l Karna Harringfeld

SWRCB Office of Enforcement Janelle Krattiger

1001 | Street, 16th Floor Herum\Crabtree\Suntag
Sacramento, CA 95814 5757 Pacific Avenue, Suite 222

andrew.tauriainen@waterboards.ca.gov | Stockton, CA 95207
jzolezzi@heruiricrabtree.com
kharringfeld@herunicrabtree.com
ikrattiger@herumcrabtree.com
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State Water Contractors Westlands Water District

Stefani Morris Daniel O’Hanlon

1121 L Street, Suite 1050 Rebecca Akroyd

Sacramento, CA 95814 Kronick Moskovitz Tiedemann & Girad
SMorvis@swce.org 400 Capitol Mall, 27" Floor

Sacramento, CA 95814
dohanlon@kintyg.com
rakroyd@kmtg.com

Phillip Williams of Westlands Water
District
pwilliams@westiandswater.org

SOMACH SIMMONS & DUNN
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South Delta Water Agency Central Delta Water Agency
John Herrick Jennifer Spaletta Law PC
Law Offices of John Herrick P.O. Box 2660

4255 Pacific Avenue, Suite 2 Lodi, CA 95241

Stockton, CA 95207 jennifer@spalettalaw.com

Email: Jherrlaw@aol.com

Dante Nomellini and Dante Nomellini,
Jr.

NOMELLINI, GRILLI & MCDANIEL
ngmplcs@pacbell.net
daniejr@pacbell.net
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City and County of San Francisco San Joaquin Tributaries Authority
Jonathan Knapp Valerie C. Kincaid

Office of the City Attorney O’Laughlin & Paris LLP

1390 Market Street, Suite 418 2617 K Street, Suite 100

San Francisco, CA 94102 Sacramento, CA 95816
jonaihan.knapp@sigov.org vkincaid@oizughlinoaris.com
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Byron-Bethany Irrigaton District California Department of Water
Daniel Kelly Resources

Somach Simmons & Dunn 'Robin McGinnis, Attorney

500 Capitol Mall, Suite 1000 P.O. Boc 942836

Sacramento, CA 95814 Sacramento, CA 94236-0001
dkelly@somachlaw.com robin.mcginnis @water.ca.gov
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SOMACH SIMMONS & DUNN
A Professional Corporation
DANIEL KELLY, ESQ. (SBN 215051)

MICHAEL E. VERGARA, ESQ. (SBN 137689)

LAUREN D. BERNADETT, ESQ. (SBN 295251)

500 Capitol Mall, Suite 1000
Sacramento, California 95814-2403
Telephone: (916) 446-7979
Facsimile: (916) 446-8199

Attorneys for Petitioner/Plaintiff BYRON-
BETHANY IRRIGATION DISTRICT

BEFORE THE
CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

ENFORCEMENT ACTION ENFO1949
DRAFT CEASE AND DESIST ORDER
REGARDING UNAUTHORIZED
DIVERSIONS OR THREATENED
UNAUTHORIZED DIVERSIONS OF WATER
FROM OLD RIVER IN SAN JOAQUIN
COUNTY

In the Matter of ENFORCEMENT ACTION
ENF01951 — ADMINISTRATIVE CIVIL
LIABILITY COMPLAINT REGARDING
UNAUTHORIZED DIVERSION OF WATER
FROM THE INTAKE CHANNEL TO THE
BANKS PUMPING PLANT (FORMERLY
ITALIAN SLOUGH) IN CONTRA COSTA
COUNTY

|, Lauren D. Bernadett, declare:

SWRCB Enforcement Action
ENF01951 and ENF01949

DECLARATION OF LAUREN D.
BERNADETT IN SUPPORT OF
MOTION TO DISMISS
ADMINISTRATIVE CIVIL
LIABILITY PROCEEDING IN
ENF01951 FOR LACK OF
STATUTORY AUTHORITY
UNDER WATER CODE
SECTION 1052

1. | am an attorney at law licensed to practice before the courts of the State of

California. | am an associate with Somach Simmons & Dunn. The following matters are

within my personal knowledge and, if called as a witness, | can competently testify

thereto.

2. . Attached hereto as BBID Exhibit 206 is a true and correct copy of the

Agreement Between Byron-Bethany Irrigation District and the State of California

Department of Water Resources, dated May 4, 1964.

3. Attached hereto as BBID Exhibit 208 is a true and correct copy of the

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY PROCEEDING IN
ENF01951 FOR LACK OF STATUTORY AUTHORITY UNDER WATER CODE SECTION 1052 1
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A Professional Corporation
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Agreement Between the Department of Water Resources of the State of California and
the Byron-Bethany Irrigation District Regarding the Diversion of Water from the Delta,
dated May 28, 2003.

4, Attached hereto as BBID Exhibit 217 is a true and correct copy of the Email
from Michelle Morrow, Assistant Chief Counsel at the Department of Water Resources,
to Barbara Evoy, Deputy Director of the Division of Water Rights, dated September 23,
2014.

5. Attached hereto as BBID Exhibit 277 is a true and correct copy of the State
Water Resources Control Board’s Administrative Civil Liability Complaint in the Matter of
Unauthorized Diversion by Byron-Bethany Irrigation District (including cover letter from
John O’Hagan, Assistant Deputy Director of the Division of Water Rights, to Rick
Gilmore and Daniel Kelly regarding Enforcement Action ENF01951), dated July 20,
2015.

6. Attached hereto as BBID Exhibit 336 is a true and correct copy of the
Statement of William T. O’Leary Regarding Byron-Bethany Irrigation District's Use of
Water in July and August of 1977, dated August 27, 1986.

7. Attached hereto as Exhibit A is a true and correct copy of excerpts from the
Deposition of Katherine Mrowka, November 16, 2015.

8. Attached hereto as Exhibit B is a true and correct copy of excerpts from the
Deposition of John O’Hagan, Volume I, November 20, 2015.

9. Attached hereto as Exhibit C is a true and correct copy of the State Water
Resources Control Board’s Opening Brief in Young v. State Water Resources Control
Board (2013) 219 Cal.App.4th 397, dated September 26, 2012.

| declare under penalty of perjury under the laws of the State of California that the

facts recited above are true and correct. Executed this 25th day of January 2016 at

Lauren D. Bernadett

Sacramento, California.

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY PROCEEDING IN
ENF01951 FOR LACK OF STATUTORY AUTHORITY UNDER WATER CODE SECTION 1052 2
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" T A GREEMERT HU ,
wooL ORIGINAL AGREEMENT NUMBER 353311

ACREEMENT BETWEEN
EYRON -BETHANY TRRIGATION DISTRICT
AND THE .
STATE OF CALIFORNIA
DEPARTHENT OF WATER RER0URCES
THIS AGREEMENT, made and enterad into by and between The

BYRO& BETHANY IRRIGATION DISTRICT, hereinafter referred to as Lhe
"District,” and the STATE OF CALIFORNIA acting by and through its
Department of Water Resources, hereinafter referred to as the
"State;"

i

[t

LITNESS|

e

| T H:
WHEREAS, the State proposes to construct, as a part of
state water develooment operationsz an intalke channel in %the vicinity
of Zyron; and
WHEREAS, gaid intake channel will cross District's S5
lateral canal and destroy a portion of said canal; and
WHEREAS, the District desires to relocate ifs pumping
facilities to said intake channel in lieu of accepting a flume which
the State has proposed to construct, at no cost to the District,
to replace the portion of said SU5 lateral canal which will be
destroyed by the intake channel;
NOW, THEREFORE, it is mubtually agreed as follows:
1. In lieu of constructing a flume for District and in
exchange for that portion of District's SU5 canal which will be
" destroyed by State's intake channel, State will pay to the District
the sum of $120,000. Such payment to District shall be made as
soon after execution of this agreement as State's'fiscai procedure

will permit and shall relieve State of any obiigation to pfovide

BBID Exh. 206



any. temporary or permanent facilitlies or permissions relating to

Disbricit's SU5 canal other than the permanent and perpetual ease-

; provided for herein and permission for the construction and

déseribed,

2, Upon execution of this .agreement, State grants to
District permission to construct, operate and maintain a temporary
byvass canal substaniially as shown on State's Drawing No. 151~1—Hm25,
attached hereto, marked Exhibit "A" and by this reference made a
part hereof. Sald construction, operation and maintenance shall be -
performed by and at the expense of District and District agrees to

terminate use of sald tTemporary canal and make it available to State,

(%)
¢

at no cost to State, nct later than November 1, 1365, so that Sta
may complete excavation and constiruction of State's intake channel.
3. State will make District's temporary siphon and perma-
nen®t pump sites, located as shown on Byron-Bethany Irrigation Dis-
trict Drawing No. ¥W26.06-1 attached hereto, marked Exhibit "B" and
by this reference made a part hereof, available to District, with-
out cost to District and without any preparation required solely
for Distrilct's purposes; as soon as reasonably possible, but in no
eveﬁt later than December 1, 1965. Upon the availability of such
sites, District may proceed with The construction and operatlion of
Digtrict!s proposed temporavy s8iphon system. AlLL construction;
operation and maintenance of such siphon system shall be performed
by and at the expense of District. Additionally, District may pro-

ceed with the construction of its contemplated permanent pumping

BBID Exh. 206
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facilities, such construction to bz by and at the expense of District.
Pigtrich shall not, however, undertake any construchion until it has

gubdifited its plans and speciiications to State and has obtained

'8 approval thereof, State shall not unreasonably withhald
o é&l@y such apgrcval}‘ Distriet will, not later than November 1,
19653 compliete any of 1ts work which would interfere with the flow
of waber in the intake channel, but shall not divert water from
said channel prior to March 1, 1968, District will, prior to Sep-
tember 1, 1968, remove its temporary siphon from State's intake
channel, such -remewval to be at District's 8ole cost and expense., " ™

4. The relocation of District's pumping plants and points
of diversion %o the location shown on Exhibit "B is being made
pursuant to Section 1738 of the YWater Code of the State of Calirfornia
and State hereby consenis to said change in points of diversion to
said locations, but to no other. It is further understood that
Districtis rights to quantity and quality of water may or may nob
be undetermined at the present time. Nothing contained in this
agreement nor in State's consent to change in District's points of
diversion shall either enlarge or restrict District's viresent water
rights. No charge shall hereafter be made by State to Distriet for
water pumped by District solely by reason of District's pumping from
State's intake channel, irrespective of the source of water in said
channel,

5. State and District, their agents; contractors and
Suppliers, shall cooperate with and shall not unreasonably resirict

r interfere with the operations of each other's contractors working

Q

in the general area.
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6n' Distriet, in the performance of its work contemplated
herein,; iz acbing on its own behzlf and not as the agent, employer
or contractor of State. State assumas no 1liabiliby other than thas
exprassly previded for hevein for the actions of Distriet in the’
performancs of such work.

7. State hereby consents to the permanent and perpetual
use by District, without cost, of State’s facilltics and of that

ortiocn of its right of way required for the congtruction, operation

s

m
-

nd maintenance of District's permanent facilities as provided for
herein-and located as shown on Exhibit "B" attached hereto, together
with the right to use State's operating roads for access purposes.

8. Within 30 days following payment to District by State
as provided for in parasraph 1 of this agreement, District will
convey to State all of Diztrict's right, title and interest in that
portion cf its present easement, lying within State's intake channel,
which will no longer be occupied by District's S45 canal or Dis~
trict's permenent facilities.

9. District resevves the right, at District's sole cost,
expense and responsibility and as long as 1% does not inbterfere
with State’s facilities or conflich with any of the provisions of
this agreement, to revert back at any time to its original pumping
site and points of diversion. Such reversion shall not reconstitute
the District's right of way across State'ls intake channel.

10. The waiver of a breach of any of the provisions of
this agreement shall not be deemed to be a waiver of any other

provisions hereof, or of a subsequent breach of such provisions.
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IN WITNESS WHERECF, the parties

this sgreement as of the

hereto have exessuted

% ue

b
’t"{““‘h/\ . *‘1

BIRDE Y

¥ory | porimy

- Departmant of Gensral Sarviers

A%PE:»J\*

VED

Approved as to legal
form and sufficiency:

e —.

whlel bonnscl oF 1 he
/// Fﬁba;ar ment ”/Qater Resources
% .

7 day o wfﬁaﬁﬂ%ﬁii_
7
THANY TRRIGATTON DISTRICT

""-‘“'

By A 4 /? e e Lz '/7

o e

President, Boara of Directoprs
/ e "‘

. /‘.-’
Sl o) EErt A2

Secretary

STATE O CALIFORNTIA
Department of Water Resources

__.szf@m

um-m--{ mﬁéﬁ

R ADMINISTRATION
oy wiia
T d
’:\‘.'i‘
TR
Y A ﬁﬁﬁéﬂ?
. “BBIL

« ""BBID Exh. 206



EXHBIT 208



Governimsiitil age

ﬁ%pﬁrim%w msmmsmﬁﬂﬁm@sm %miwmmaa

AT R AN g3,

BBID Exh. 208



:

»
Sy e PG, 4
I

BBID Exh. 208



BBID Exh. 208



ity g e et %
% 7

terminates ﬁupa@ea"“wterm aahawasn‘ﬁmﬁgpammmmﬂf

BBID Exh. 208



BBID Exh. 208



T ey, g
('S i

It ater from the liditafor agﬁcum,m;
sisedshial nakbe disturbed orohailengs

BBID Exh. 208



" -
+f o~ 3 - E
ot ', " "y .
© e ot St Wooe. L L ™ i wwﬁi&

g. ErHag S A £ M £ .9_1».%. —
‘s QF Waterfmm e Delts “ ™

BBID Exh. 208



" BBID Exh. 208



BBID Exh. 208



S

L Ko

BBID Exh. 208



BBID Exh. 208

P
AT




Tl e

BBt o e fo
— - ket
o

BBID Exh. 208



1S
.
. w,’
TBTN e seikiodn

By

0K 506343

Aiitliorizs Beneral Managerio Exceute:
et wifh. DspaGgtof Watr Resoties

BBID Exh. 208



- EXHBIT 217



STATE OF CALIFORNIA - CALIFORNIA NATURAL RESOURCES AGENCY EDMUND G, BROWN JR., Governor

DEPARTMENT OF WATER RESOURCES

1416 NINTH STREET, P.O. BOX 942834
SACRAMENTO, CA 94236-0001
{716} 653-5791

Sepiember 23, 2014

Ms. Barbara L. Evoy, Deputy Director
Division of Waier Rights _

Staie Water Resources Conirol Board
1001 I Street

Sacramento, California 95814

SENT VIA EMAIL: bevov@waterboards.ca.cov

Dear Ms. Evoy:

The Depariment of Water Resources (“DWR”) has a contract with Byron-Bethany
lirigation Dietrict ("BBID") that seitles water right issues and requires repoiting to DWR
the amount of water BEID diveris from the Delia under the contract. The DWR '
requesis that because of the repoiting requirements agreed to by BBID in this contract,
the Staie Water Rescurces Conirol Board (SWRCRB) not include BBID in any order
responding io the DWR/Reclamation request for action under the emergency
regulaiions filed with the SWRCB on July 23, 2014 and further explainad in a letier on
September 18, 2014,

In 2003, DWR and BBID executed a coniract to seitle between them an izsue over the
amount of any pre-1914 appropiiaiive water right that BBID could divert from the
Clifton Court Forebay, a diversion location which establishes 2 unigue relationship
heiween BBID and DWR. Pursuant to this seitiement, DWR provides BBID up to
50,000 acre fesi annually for use in its service aren. The coniract also provides that
BBID shall accuratsly and completely measure the quaniity of its diversions and report
this information to the DWR Delta Field Division Area Cortrol Center. BBID fulills it
reporting obligations by metering its diversions and providing those quantiiiss to DWR.

The SWRCB smergency regulations and draft order aitached to the Sepiember 24

Delia diversions workshop notice seek information on the basis of right and use of

waler by pre-1914 appropriators and riparian users in the Delia. The informiation

currently gathered by BBID and reporied to DWR allows for accurate adjustments (o

Btate Waiter- Project (SWPR) operations. Thus, including BRID in the draft order willnot —
produce any additional information. Raiher, if the SWRCB would benefii from this

inforrnation, DWR can provide it upen request.

BBID EXH. 217



- Ms. Barbara L. Evoy
September 23, 2014
Page 2

At the September 24 Delta diversions workshop, DWR can provide further information
on tha BBID contract if the SWRCB has any questions. Furthermore, at this time
DWR is unaware of any other Delta diverter who holds a coniract with DWR that
provides for metering and reporting of diversions. Thus, this request that the SWRCB
consider the unique circumstances where BBID currently satisfies information that is
the subject of the Board drait order does not alter the general need for accurate

information as requested by DWR and Reclamation.

Sincerely,

A

(A7 2esih. 7 b

Michelle Morrow
Assistant Chief Counsel

CC:

CC:

cel

ivir. Les Grober
Chief Depuiy Director
Division of Waier Rights
State Waler Resouices C»Gi’lu’oi Board
1001 | Street
Sacrarnento, California 95814

Ms. Dianne Riddle :
Environmental Program Manager
Division of Water Righis

Siate Waier Resources Control Board
1001 1 Sireet

Sacramento, California 958'14~

Mr. Ricl Gilmore
General Manager
Byron Beth:sz Irvigation District
7985 Bruns Rma
Byron, Caiifornia 94514-1625
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Byron-Bethany Irrigation District CERTIFIED MAIL NO. 7003 1680 0000 2965 9480
Attri: Rick Gilmore, General Manager

7995 Bruns Road

Byron, CA 94514

Daniel Kelley CERTIFIED MAIL NO. 7003 1880 0000 2965 5473

General Counsei, Byron-Bethany Irrigation District
Somach Siramons & Dunn

500 Capital Mall, Suite 1000

Sacramento, CA 85814

Dear Messrs. Gilmore and Kalley:

ENFORCEMENT ACTION ENF01951 — ADMINISTRATIVE CIVIL LIABILITY COMPLAINT
REGARDING UNAUTHORIZED DIVERSION OF WATER FROM THE INTAKE CHANNEL TO
THE BANKS PUMPING PLANT (FORMERLY ITALIAN SLOUGH) IN CONTRA COSTA

COUNTY

Enclosed is an Administrative Civil Liability (ACL) Complaint relating to your diversions from the
intake channel to the Banks Pumping Plant (formerly ltalian Slough) after June 12, 2015. This
letter serves as notice to Byron-Bethany Irrigation District (BBID) that the State Water
Resources Control Board (State Water Board), Division of Water Rights (Division), intends to
impose the proposed Administrative Civil Liability.

You have 20 days from receipt of this notice v aci or face additional enforcement
without further notice. Thereforg, this matter requires your immeadiate attention.

VIOLATION DESCRIPTION

BBID is allaged to have diverted & total of approximately two thousand sixty-seven (2,067) acre-
feet over the course of thirteen days, from June 13 through June 25, 2015, during which water
was unavailable to serve BBID's water right. The violation is further described in the enclosed

ACL Complaint,
ADMINISTRATIVE CIVIL LIABILITY

California Water Code, section 1052, prohibits the unauthorized diversion of water, Water Code
section 1052 suthorizes the State Water Beard to administratively impose civil liability for
unauthorized diversions of water during periods of drought emergency in an amount not (o
exceed $1,000 par day of violation plus $2,500 per acre-foet diveried without authorization.

&% uite g pasen




JUL 20 205

Byron-Bethany Irrigation District -2

| am hereby issuing the enclosed ACL Complaint proposing that a liability of $1,553,250 be
imposed for your diversion of water during periods when water supplies were insufficient to fulfill
your claimed right. The ACL Complaints provides for a potentially redfuced penalty upon
showing that water purnped during the time considered under this action was used for heaith
and safety needs, or for critical power generation, If you fail to respond to the ACL
Compiaint in one of the manners below within 20 days of receiving this notice, tien the
State Water Board will issue an ACL Order and seek recovery of this proposed lizbility
amount as authorized by California Water Code section 1055.4.

If you disagree with the facts or allegations set forth in the ACL Complaint, you may request a
hearing before the State Water Board. Your request for a hearing must be in writing,
signed by you or on your behalf, and mailed or hand-delivered io ensure receipt by the
State Water Board within 20 days from the date you receive this notice. You may mail
your written hearing request to; State Water Resources Control Board, Division of Water
Rights, Attn: Enforcement Section, P.Q, Box 2060, Sacramentn, CA 95812-2000.

You may hand-deliver your written hearing request to: State Water Resources Control Board,
Division of Water Rights, Records Unit, 1001 | Street, 2nd Floar, Sacraments, CA 85814,

If you request a hearing, a hearing will be scheduled before the State Water Board ora -
designated hearing officer. Prior to the hearing, you will be required to submit any written
testimony and other evidence you would like the State Water Board to consider. You will be
notified of the hearing date and the submittal deadlines as soon as they are scheduled.

if you fail to come into compliance or request a hearing within 20 days of the date you receive
this notice, the State Water Board will adopt the ACL.
SUMMARY OF OPTIONS .

1. Submit a written request for hearing within 20 days of receiving the enclosed ACL
Complaint; or

2. Do nothing, and receive & final ACL Order,

If you have any questions regarding the ACL Complaint, or if you have information that you want
to provide in response to this compliant, or information that you belief the State Water Board
staff should otherwise consider, please contact Kathy Mrowka, Manager, Enforcement Section
at (916} 341-5363 or Kathy Mrowka@waterboards.ca.gov; or Andrew Tauriainen, Attorney Hl,
Office of Enforcement, at (916) 341-5445 or Andrew. Tauriainen@waterboards.ca.gov, or send
the information directly to them via emal.

Sincerely,

Y,
bl i w\@ jéﬁL o C—

J6hn O'Hagan, Assistdnt Deputy Director

Division of Water Rights

Enclosures: 1) Administrative Civil Liability Compiaint
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STATE OF CALIFORNIA : -
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY
STATE WATER RESOURCES CONTROL BOARD

DIVISION OF WATER RIGHTS
ADMINISTRATIVE CIVIL LIABILITY COMPLAINT

In the Matter of Unautharized Diversion by
BYRON-BETHANY IRRIGATION DISTRICT

SOURCE: Intske Channei to ths Danks Pumping Plant {formeriy itafian Siough)
COUNTY: Conira Costa s = o

YOU ARE HEREBY GIVER MOTIOE THAT:

i. Byron-Bsthany krigation District (BBID or Distist) s slleged o have divérted and used vwater in
violation of Califomiz Weiler Code section 1052, subdivision (a), which provides that the diversion
or uss of water subject to Division 2 of the Water Cods other than a5 authorized in Division 2is a

2. Weter Coda section 1052, subdivision (c), provides that sny person of entiyy commiiiing &

frespass during a period for which the Govemor has issued 3 procigimation of & state of drought
emergency msy be liatle in an aimount not fo excead the sum of ona thousand doliire ($1,000)
for each day the frespass ocours plus two thousend five hundred dollars ($2,500) for each acrs-
foot of water diveriad or used in excass of that diverter's righte. Water Code seciion 1052,
subdivision (d)(2), provides that civil liabiliiy mzy be impozed administalively by the State Water
Resburces Control Board {State Water Bogrd or Soard) nursuant to Waisr Code saction 1055,

Watar Code szction 1055, subdivision (2), provides that the Executive Dirscior of the Siafe Water
Bosrd may Issue a corplaint to eny person or entity on whom Adrinizirative Civil Linnility (AGL)
may be imposen. On June §, 2012, the Exaculive Director delegated this authority to the Deputy
Dirsclor for Waler Rights. State Water Board Resoiution 2012-0029 euihorizes the Deputy |
Direcior for Water Rights to issue an order Impoging an ACL when & complaint hes besn issued
and no heaiing has been requssied within 20 days of receipt of the compizint. The Deputy
Uirsctor for Waier Rights has redelegated Hhis authority to the Assistant Deputy Direcior for Waier
Rigils pursuant o State Water Board Raesoiution 2012-6028!

ALLEGATIONS
On Juna 20, 2010, BSID submitied an Intial Ststement of Water Diversion and Use (Statement),
which the Sizte Water Boerd, Division of Waier Rights (Division) designated as Statement
021253 (S021286). Uncer 8021236, BBID clairns & pre-1914 approvriaiive water right t. the
inteie Channal to the Banks Pumping Plant, formerly islian Slough, in Cantra Cosia County.
The Stziemen: alse indicotes thet BBID diverled approximately 26,178 scre-feet (af) In 2004 for
municipal end industrial and agriculivral use wilhin its boundariss. T

O July 1, 2013, BEID submitted Supplemental Stuleinents for 8021256, for the yaars 2010,
2011 and 2012, BOIYs Supplemenial Siateraents csch indicates that tie District first pul water
o uge in 1917, o that the purpose of use for the District's diversions is irigation of 12,500
acres. The 2010 Supplerment Statement indicates that BBID diverted 25,288 &f and applied

o
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approximately 22,302 af to beneficial use. The 2011 Supplemental Statement indicates that
BBID diveried 22,344 af and applied 19,779 af to beneficial use. The 2012 Supplementsi
Statement indicates that BBID diveried 32,167 af and applied 28,345 af to beneficial use.

BEID does not hold or claim any other appropiiative or riparian water rights on record with the
State Water Board, although £021256 indicates that BBID hokis Contract Mo. 14-08-200-785-
LTR1 with the United States Bureau of Reclamation (Reclamation). In 2044 and 2018,
Reclamation’s agricultural contractors in the Delta were allocated zero parcent of their contract
quantity (available at hitp:/wwnw.usbr.govinewsroor/newsrelease/detail, cirm?RecordlD=48115
[last accassed June 30, 2015)). BBID confirmed in 2 public staiement dated Juns 12, 2015, that it
had recelved zero water supply fror Reclamation in both 2014 and 2048 {avzilabls at

hiipi/ibbid orolwp-content/ulosds/26 15/08/BBID-Curizilmant-Resnonse-FINAL 1.pdf [last -
accasses June 30, 2016).)

On Janﬁary"'i?‘, 2014, Govemor Edmund G. Brown Jr. issued Praclamation Mo, 1-17-2014,
declaring a State of Emergency to exist in California due to severs drought conditions. *

Also on January 17, 2014, the State Water Board issued a “Notice of Surface Water Shortage
and Potential Curtaiiment of Water Right Diversions® (2014 Shorage Notice). The 2014 Shurtage
Notice alerts water right holders in critically dry watersheds ihat water may become unavailable to

satisfy beneficial uses at junior priorities.

On April 25, 2014, Governor Brown issued 2 Prociamation of a Continued Shate of Emargency
due to drought conditions, to stiengthen the state’s ability jo manage water and habitat effectively
in drought conditions.

On May 27, 2014, the State Water Board issued a “Notice of Unavailability of Water and

tmmediate Curtailment for Thoss Diveriing Weter in the Sacramento and Sar Joaquin River

Vifslersiied with 8 post-1914 Appropiistive Right” (2014 Unavailabliity Notice), which netifies all
holders of post-1514 appropriative water rights within the Sacramento ang San Joaquin River -
watersheds of the lack of avellability of weter to serve their post-1914 water rignts, with some
minor exceptions for non-censuinptive diversions. The 2014 Unavallebility Notics ¢id not apply to
pie-1914 appropristive rights such as that clairmed by BBID. The Staie Water Eozid notifisd the
most seiior right holders in stapes as waier became available to seivs {helr righis, and by
Noveraber 19, 2014, had nolifed all vight holders of availability for all diversions in the
Sacramanio and San Joaguin River watersheds.

On January 23, 2015, the Siate Water Board issued & “Notice of Surface Water Shortage and’
Potential for Curiallmant of Water Right Diversions for 2015° (2015 Shortuge Notice), The 2015
Shortage Notles alerted water right holders in critically dry watershieds that waier may bacome
unaveilable to satisiy beneficial uses at junior privrities. )

On February 4, 2015, the State Water Board issued Order WR 2015-0002-DWR, requiring pre-

- 1214 and riparian water right claimants representing the top 90 percent of such claimants by

volume in the Sacramento and San Joaquin River watersheds and the Delta to submit infoimation
relating to their claimed watey right, the monthly amounts of water diveriad and the basis of right
claimed for diversions in 2014, and monihly diversion information and enticipated monthly
diversion inforration for each month starting with February, 2015, to b2 submitiad by the 5™ of
szch succeading month uptil the drought ends.

BBID is subject to Order WR 2015-0002-DWR, and in response submiitted information indicating
that its pradecessor, the Byron-Bethany firigation Company, recordad nstice of an appiopriation

. of water on or around May 18, 1914, Thus, BBID dlaims that ifs pre-1814 water right has g
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prioiity date of May 18, 1914.

14, BBID also submiticd waier diversion and use informetion for 2014, pivjested montily divarsions
for 2015, and ectual monthly diversions thraugh May, 2015, 8BID reparts that it divertad 50,204
af in 2014 end projected diversions of 25,452 af in 2015, BEIYs reporicd actual monthly
diversion smounis for Jenuary through May, 2015, are generally similer to reported diversions for
the samea months in prior years whers such information is available. 8BiD's raporied projected
diversions are sirilar i the reporied actual diversions for the seme months in prier years where
such information is available. From August 1 to October 31, 2014, BBID reporis it puivipad 1,573
af of waler under transfer that was approvad by State Water Board Order daind August 27, 2014,

18, On Apdl 1, 2015, Governor Brown issued Sxecutive Ornder B-28-15 {Execulive Order) to
strengtien the state’s zbiilly to mansge water and habilat eifactively in drougtit condltions and
cailed on all Californians to redouble their efforts to conserve water. The Execulive Order finds
that the continuous severe drought condiions present urgent chalienges across the state
inciuiding water shoriages for muhicipel wiler use and for agricultural proguction, increassd
wildfire acivity, degratad habliat for fish and wildiife, threat of saltwater contamination, snd
edcitionsl water scarcity if drought conditions continue. The Execiitive Ordar confime that the
orders and provisions i the Govemor's previous drought proclamations and orders, the January
17, 2014, Proclamation, Agdil 25, 2015, Froclamation, and Exacutive Orders B-28-14 snd B-28-
14, remaln in full force and effect. On April 2, 2015, the State Weter Board Issued another nofice

vaming that notices of unavailability of water weie likely to be issued soon. :

18. On Aprli 23, 2018, ihe Siste Weier Board issued a “Notice of Unavailability of Water end -
Immediate Curtafiment for Those Diverting Water in the San Joaquin River Watershed with 2
Post-184 Appropriative Right” (April 23 Unavaliebility Molice), which niotifies all holders of posi-
1514 appropristive water rights within the San Jeaguin River walsrshed of the lack of availzbiiity
of water to serve their posi-1914 water righis, with sarna minor exceptions for non-consumpiive
diversicns. The State Vater Board issuad a simllar notice for post-1914 appropriative water
righis within the Sacramento River watershad on May 1, 2045 (Riay 1 Unavailability Nofice). The
Apiil 23 and Niay 1 Unavailabliity Netices do not apply to pre-1914 appropriative rights such as
ihat elalmed by BBID,

17. On June 12, 2015, the State Water Board issued a “Notice of Unavallabifity of Waier and Nesd
for rmadiate Curtailmerit for Those Diverling Watar in the Sacramenio-San Joaguin Witersheds
and Delia with a Pre~1914 Appropriative Claim Commencing During or Afier 1803° {June 12 -
Unavallebllily Motics), which nolifies alf holders of pre-1914 appropriative water rightswitha
priority date of 1802 and later within the Sacramento and San Joaguin River watersheds of the
lack of avellability of woter fo serve thelr rights, with soms minor exceptions for non-consuriptive

uses.

8. Drought managemeht of water rights is neceesary {o ensure that waier jo which safior water fight
helders ere entitled Is actually availebie to them, which requires thai sore water remain in mriost
streams to zalisly senior demends at the furthest downstream point of diversion of these senior
wter rights. The June 12 Unavaliability Notice reflects the State Waler Board's delermihation
ihat the existing wetsr avallable in the Sacramento-San Joaguin watsreheds and the Delta is

. Insufficient to meet the demands of diverters with claims of pre-1914 appropriative iights with a
pitority date of 1508 and later. Continued diversion when there is no witer available under the
priorlly of the right constitutes unauthorized water divarsion and use. Unauthorized diversion is
subject to enforcement. (Wal. Code § 1052.)

The ferm “pre-1914" appropriative water rignt means those appropriative righis commencad prior {o
Dacambar 16, 1814, the eifective date of the Water Comrmission Act. Thersfore, & Is possibla to have a
“pre-1294" appropriative water right with a pricrity date in 1814,
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24,

The Siate Water Board determines the availability of waier for water rights of varying priorities in
any watarshed by comparing the curvent and projested avaiizble water supply with the total water
rigit diversion derand,

o determine water availabifity, the Bosrd relieg upon the full natural flows of watersheds
calculated by the Department of Water Resourcas (DWR) for certain watershads in its Bulletin
120 and in subsequent monthly updates. “Full natural flow,” or “urirnpaired vunoff " ropresents
tie natural water produstion of & river basin, unaltered by upstreain diversions, storage, storage
raleases, or by export or import of water to or from other wetershads. The fuil natural flow
amount is different than the measured sirsam flows at the given measurement polats bacause
the reasured flows may be higher or lower due to upstrear oparations. Forecasted flow data is
uncerizin, 5o DWR provides the dsta in the form of “laveis of axcesdance” of slmply
“exceadancs” (o show the siatistical probabilily thet the forecasted eupply will ceewr. The
exceedancs is simply the percent of tha e that the aclual flow is exnected to excesd the
pivjected fow. The 90 percent exceedance-hydrology.assumes inflows from rainfall and
snowrmelt at levels that are liely to be met or exceedad by aciusl flows with a 90 percent .
probabiliity, or in other words, thers is a ten percent or less chance of actual conditions tuming out
to be this dry or drier. In April and sarly May, the State Water Board usos the 90% and 55%
exceedance amounts for its analyses due to low flow condiions. DWiR's daily natural flow
caleulations are also used in the analysis.

To determine water demand, the State Waier Board relies on information supplied by weter right
holders on annusl or tlennial reporis of water diversion and use required o be trus and aocurate
o the best of the knowledge of the diveriars. The Board also incosporsies 2044 diversion date
submitted pursvant to Order WR 2015-0002. ANl reporied monthly waier diversion data iz
compiled by watershad, type of iight and priorily dates. The Board perionnis Guality control
checks end removes obvious errors, eXcess reporiing, removes demand for direct diversion for
power, and makes additional changes baséd on stakeholders' input. The corracted demand data
includes the 2014 repoited data for 20% of the watershed dermand plus, for the remaining
diveriers, an sveraged divarsion amount for 2010 through 2013. These monitly divarsion
demands zre grouned into water dght types (riparian, pre-1914 and pogt-1914 rights),

The State Water Board consistantly adjusts the water availability and demand enalyses based on
new inforimation abtained from slakeholders, or adjusiments to projacied flows from the DWR,
Sieie Water Boaid staff reviews this information and provides revisions to its data set and graphs
that are all shown on the Watershed Analysiz wabsite

(hfiphwwvr waterboards ca soviwaterrightshvater issuesiproorams/drosaht/analysisy).

The Stale Waier Board's Walsrshed Analysis website provides updaied graphical summations
and spreadsheets containing suppoeriing analysis of the availabiiity snd dermand analyses. The
graphical surnmations shoew priorities with monthly demands for the okl siparian demand st
oo, the pre-1914 demands sdded o riparion and depicled above the dparizn demand. The
monthly ameunts ers avernaged into cubic faet per sscond for graphicsl nurposes, Sae, for
example, the combined Sacraments/San Joaguin River Basin Ssolor Supply/Damand Analysis
(e waterboards ca.goviwaterrightsivster_issues/procrams/dionont/analvsisidocs/sacsic
ginbinad pdi. The Curialiment Analysis websile also provides graphical surmations of the San
Jeanuin River Basin Senlor Supply/Deinand Analysis with Propertional Deita Demend )

hitp: . water! us.ca.goviwsterrighishvaiar_issuesiprooremsidrouahianalysisidecs/siprora
ted.pdi) and the Sacramanto River Basin Senior Supp'v/Demand Anzlysis with Proportional Delia

(ntip:herww, walerbozids, ca.aovivaterriohis/waler issues/oroora; s/drought/analvsis/docsisacpro
aletpih. '

This analysis shows that by June 12, 2015, available supply was insufficient to meet the demands
of appropriative rights with priority dates of 1903 and Iater throughout the Sacramernto and San
Joaquin River watershads snd the Delta. -
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The Juna 12 Unavallability Notice applies to $621256 because BBID claims a prioriiy date of &ay
1€, 1914. BBID receivad sn slectonic copy of the June 12 Unavailzbility Motice on June 12,
2015, via the Board's “Drought Updates” Lyris email list systemm, because Rick Cllmaore, BBIY's -
Genaral Managsr is & subsciiber to that system (via amail address Laiimore@bbid org),
Moreover, BEID issued a public statement ¢n June 12, 2015, in r2sponsg to the June 12
Unavallability Notice (available at hito:/ibbic. orofwo -content/uploads/2015/05/BBID-Curtaiiment.
Response-FINAL 1.pdf lest accessed June 25, 2015].) BBID received & paper copy of the June
12 Unavsilabilily Motice no lztar than June 15, 20185,

E8ID’s diversions arzs recorded by DWR and posted io the Califomia Daia Exchange Center
(CDEC) (hitpiledeg water.ca govicgl-progsiuuenyDaily 2881 alsn available at

hitoony water.ca.oov/swip/operationscontroldocsidelts/DelizNvdrology, pdi ). CPEC reporis
that BBID has diverted water each day since the Juna 12 Unavailability Notica: '

Avg Mversion | Amount Dete g Divémiéﬁ Aﬁ‘mum Diveiiad

06/13/2015 891 180 08/20/2018 o6 i80

Raie (efs) - | Diveited (&) Fata(csls)  1{ap -

0671412015 122 : 242 bgl212ms 29 i96

0611512015 i 188 0872272045 62 123

GBHEM2015 a3 164 1 0B/25/2048 | 51 121

D&/72075 75 164 082412015 57 {432

Qeriglzoss 1 180 GBI28/2015 88 - T

06/19/2015___| 80 _l1ss 06/26/2015 |0 0

27.

28,

30,

£
ey

The daily diversion refes through June 24 are comparable o the Disirict's averaga daily diversion
ratas repoited jor June 2014 (4,842 2i/30 days/1.8335=51.4 cis), and those BEID reported a2
anficipated for June 2045, This dally rate iz in excoss of the basic minimurm health 2nd agfety
neads of wicuntain Houss Community Sarvice District. This indicetes thet BBID has continued its
nermal divarsions foliowing the June 12 Unavellability Nolice.

BBIO diverted a iolal of agproximately two thousend sixiy-seven (2,087) acre-faet over ihe course
of thirlean days following the June 12 Unaveilability Notice, spaciiically fom June 13 thiough
Jurie 25, 2015,

On July 15, 2015, the Siate Watar Board issued & Clarification (o the Unavaiiabiiity Nofices
indicating that, ic the extent that any of the netices described sbove coniain lenguags that mey
be constiued 2s an order requining you to curisil diversions under your affected watet right, thet
language has besn rescindsd. Sinmilarly, any language reguiring affected water right hoiders to
subinit curailment certification forms has been rescinded.

Diversion or use of water by an appropristive water right holder when there is insufiicient water
suppiy availabie for that waier right is an unauthorized diversion or use of water subject to
Division 2 of the Water Code. Water Cude section 1052, subdivision {a) nrovides that
unautirerizad diversion or uge of waler is & espass.
This-sricreement action is basad on lack of avaliable water supply under the priority of the iight.
The Unavailabiily Notices were lesuad for the purpose of advising ths public and water diveriers
of the lack of available water under the priority of the rights identified in ench notice; the noticss
are not the basls for this enforcermant aciion.

PROPOSED CIVIL LIABIIYY

Water Gode sestion 1082 provides that the masdmuin civil lizbiliiy that can be imposed by the
State Weater Board In this malter for the unauthorized diversion and use of the watsr during &
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diought period is §1,000 for 2ach day of trespass plus $2,800 for each acre-foot of watsr diverted
or used in excess of that diverter's water rights.

as, Evidence demonstrates that BRID's unauthorized diversions began on June 13, 2015, and
continued until June 25, 2015, for a total of thirteen (13) deys. Over that period, SBID diveried
approximately two thousand sixty-seven {2,067) acre-feet of water in excess of that available to
serve ite claimed water right.

34, Tharefore, the maximum civil liability for the alieged violstions Is $8,120,500 [13 days at $1,000
per dey pius 2,087 acre-feet at $2,500 per acre-foot].

in determining the amount of civil liabliity, Californiz Weter Code section 1056.3 requiras that the
State Water Board consider ol relevant circumstances, including, but not imited fo, the exieit of
harm caused by the violation, the nature and persistence of the violatior, the lenath of fime over
vihich thé violation occurs; and sny corrective action taken by the viokator,

o
&

36. In this case, BSID has made unauthoiized diversions of water from the Intake Channel to the
Sanks Pumping Plant (formerly ltalian Slough) during the most axtreme drought in decades,
wiier: ihere was insufiiciznt water supply available for BBILYs claimed water iight. BBID was
aware that the Stale Water Boand had determined thal there was ihsufficient watsr supply
availzbie for BBID's claimed water rfight These unauthorized diversions have racucad or
threatened to reduce the amount of water avallable for downslbream water vight holders during an
exirere drought emergency. Moreover, BEID's diversions likely reduced the water avaitablo for
Instream resources and riparian habital within the Delta during an exireina droughi emergency.

ar. BBID received an economic acvantage over other legitimate water diverters in e area by
foragoing the coste of buying replacemant water during the violation pericd. During 2015,
irigation districts north of the Delta have paid at lsast $250 per acre-fuot of replacemant water,
Thus, by Hegaily civerting 2,087 acre-feet of water from June 12 through Jure 25, BBID avoided
purchased water coste of ot lepet $518,750, ‘ _

38, The Division esliiates that its staif cost to investigste the unauihorized diversion iesues and
develop the enforcament documents to be $3,000.

39, BBID is known to be serving water to Mountain House Community Service District and to powsr
generation facilities that may be deemed critica!l ensrgy suppliers. 8310 and Mourdain House
Commumnity Sasvice Distiict fook corrective actions fo sscure water availabla via contract und
tansfer. Although these supplies were not provided during the violation period idaniified abovs,
thay are recognized ae progressive coreciion actions topravant unauthorized divarsions. Also
taken into consideration is the fact that B2ID hes stopped its diversions fioin June 26.

40, Faving taken into vonsideration thes factors described above, the Assistznt Daputy Director for
Water Rights recommends an ACHL for e unauthorized diversion of water in the amount of
$1,663,250. The recommended penalty iz based on ihe dircumstances known to this time,
88ID's continued diversions despita lack of availability of water to serve its right during extreme
ongoing drought condiions, and to provide & strong disincantive Tor continued unauihorized
giversions by BBID and any similary-situgted pariies. The Prosecuilon Team will consider
sdiustment of the recommended panally i BBID provides evidence of e amounts of water
pumped that were for heslth and safety neads ¢r crilical power generation.

41. Should the matter go to hearing, the State Water Board may consider e different liabilily basad on
he evidencs receivad, Inciuding additiona! staf costs incurred, wp o tie meximum armount
provided by law. It is sstimatad that if this this matter goas to hearing, additional staff costs
insurred for the prosecution slaff would be gpproximetaly $10,000.
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RIGHT TO HEARING

42, BBID may request 2 hearing on this matier before the State Water Board. Any such request for
haeting imust be in writing and recaivid or posiniarked within 20 days of the dalz this notice is
revzived. (Cailfornia Water Code, § 1055, subd. (b).) ’

%3, If BBID requesis a hearing, B3ID will have an opperiunity to be heard and to contest thae.
elicgaiions in thiz Compleint and the imposition of an ACL by the State Water Board. 192 hearing
i3 requested, senarats notice setting the time and place for the hearing will be malfed not less
then 10 days before the hearing dats.

44, If B3ID requesis a hearing, the State Water Bnard will consider at the hesring whether to impose
the civil liabliity, ang, if so, whether to adjust the prorosed liability within the amount authorized by
statute, Based on the svidence received at the hearing, the State Waier Board may takerany
appropriate sction in accordance with sections 100, 275, and 1050 et saq. of the Calliornis Water
Caode and its responsibilities under the public trust ductrine.  Any State Water Board ordar
inposing an ACL shail become final and effective upon issuancs,

48, i B2ID doss not wish o requast a hearing, pleass remita cashler's chack or menay order within
20 days of the date of nis Complaint for the amount of the ACL set forth sbove to:

State Waler Resources Control Board
Divigion of Water Righis

Enforcement Saction

7.0, Box 2000

Szeramenio, CA 895812-2600

48, if GBID does not request & hearlng and does not rermit the ACL amount, the Stete Waier Soard
ingy seek recovery of tha ACL amount as euthorized by Water Code seciion 1085.4.
STATE WATER RESOURCES CONTROL BOARD

%\% . {V""‘) ym% ;2.
- -»@f»g??,‘..‘...”“_ "2” Fa

,‘j@wm...._'

o O'Hagan, Assisignt Dspuly Director
Division of Weter Rigitis

JUL 20 2015

Dateq:
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August 27, 1986

STATEMENT OF WILLIAM T. O'LEARY
REGARDING BYRON-BETHANY IRRIGATION DISTRICT'S
USE OF WATER IN JULY AND AUGUST OF 1977

I am a civil engineer and an employee of CH2M HILL CALIFORNIA,
INC. I am currently Chief Engineer and Assistant Regional
Manager of the firm's San Francisco Reglonal office. Prioxr
to its merger with CH2M, I was an employee of Clair A. Hill

& Associates from 1969 until 1971.

Starting in 1962 the Byron-Bethany Irrigation District (BBID)
retained Clair A. Hill & Associates to serve as its Digtrict
Engineer. For the next several years thereafter the District
undertook a major improvement project, financed through the
Small Reclamation Projects Act of 1956, and the firm provided
engineering services for the design and construction of those
improvements. I served as Project Manager and, as such, was
responsible for the design of those facilities.

During this same period the State was Planning and designing
various facilities as a part of the State Water Project,
including the Tracy Pumping Plant for export of water to the
south. Plans for this facility involved excavation of its
intake channel between Old River and the new plant. This
channel severed the Main Canal of BBID, and the State Depart-
ment of Water Resources (DWR) planned to build a large diam~-
eter pipe flume across the channel to replace the canal.
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The District proposed to DWR that the State pay the District
the estimated cost for the pipe flume, and in lieu of the
canal crossing of the channel, the District would construct
two pump stations on the channel, one to pump water to the
north and the other, to the south. This would eliminate the
need for the proposed pipe flume and its future cost of op-
eration and maintenance. The proposal was agreeable to the
State and an agreement to that effect was drawn up and
eXecuted in 1964. I was a party to the negotiations for the
agreement and participated in several meetings with the Dig-
trict Board,'its attorney, and representatives of DWR in
that regard. BAs a result of this agreement the Districe
planned to build the two pump stations on the Intake Channel
instead of improving its existing main pumping plant on 014
River, and those two pump stations were included in the Im-
provement Project. In ocrder to meet its irrigation needs
during the construction of the State Channel and design and
construction of the two pump stations, the District con-
structed and operated a temporary "inverted siphon" pipeline
system across the channel to serve the southern half of the.

District.

Since completion of the two pumping stations, the District
has taken water from the channel in accordance with its long
standing water right and the terms of its 1964 Agreement

with the State,

It was my understanding at that time that the peripheral
canal would be constructed as a part of the State Water
Project and the water quality available to the District from
the intake channel would not deteriorate. Given the present
situation without the peripheral canal or some similar trans-
deita facility, the quality of water in the channel is af-
fected by many factors'occurring within and around the delta.
Water released from the State's Oroville Dam may contribute
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to water quality in the channel, along, with many other
sources and many other factors, but the operation of the
State's pump station on the channel has a more immediate
effect on both water quality and water levels within the
channel. Under this condition, with State export water hav-
ing to be drawn through and around the many channels and
igslands of the delta, the District is subject to damage as

- well as to benefit by the operation of the SWp.

During the drought of 1976/1977 it is my opinion that water
would have been available to the District without the opera-
tion of the SWP or any other major water supply projects,
just as it had been available for the many years the District
operated prior to construction of those projects. The delta
waters surrounding the District are subject to tidal action,
so the District's supply, unlike that of diverters on up-
stream rivers, is always available even in times of drought,
In my opinion therefore the District did not benefit from
and should not be obligated to pay for any quantity of water
that is claimed to have been provided by the State during
July and August of 1977,

The quality of water in the channel may have been affected
by operation of the SWP during that period. 1In fact, as
indicated above, it could have been worsened as well as im-
proved. There are many, almost innumerable, factors upstream
of the District’s pump stations that will have an impact on
quality in the channel, but there is only one significant
factor downstream, and that is the State's Pumping Plant.
During typical drought conditions with low inflow to the
delta and marginal encroachment of saline water from the
Bay, operation of the State's Pumping Plant can draw in sa-
line water through the delta and into the channel. It is
significant to note that the Emergency Order of the SWRCB in
June of 1977 used "Clifton Court Forebay and Tracy Pumping
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Plant”, the inlet to the channel, as the quality control
point for Delta Protection and maintenance of salinity levels
elsewhere in the delta. It is also significant that a
minimum level of quality (200 ppm chlorides) as well as a
maximum (300 ppm chlorides) was established by that order.
This serves to demonstrate the degree of contrcl the State
can exercise over the quality of water in that channel, and
its potential impact on BBID.

State records indicate that the level of chlorides in the
channel did not exceed 300 ppm during July and August of
18977. During that period the District used that water, as
available, just as it has every other year, regardless of
quality. To my knowledge the District has never refrained
from using delta water because of its quality, and I believe
it would have used water during that period regardless of
drought conditions and regardless of the impact of the SWpP,
In my opinion the water available in the channel during that
period was of usable quality for the crops of the District
and it would have been usable quality without the SWP op-
erations. I cannot say with certainty whether the quality
of water available to the District was improved or worsened
by the various operations of the SWP. It is Ay opinion how-
ever that if it were improved, the small increment of bet-
terment would have had little or no effect on the crops of
the District, and that no measurable benefit would be re-

ceived,

I declare under penalty of perjury that the foregoing is
true and correct and that if I am called as a witness to
testify in this matter, I could and would personally,
competently and affirmatively testify as to the truth and
accuracy of the matters stated herein.

BBID Exh. 336




Executed on August 27, 1986 and again on the 3rd day of
September 1986, in Emeryville, County of Alameda, State of

California.
%@?/ //%/
Wlllxam T. O'L
CH2M HILL CALIE}VNIA, INC.
SFR9/215
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A There was no water available under the

priority date of the right based on water supply.

That is independent of whether somebody else needed

the water. There was no water under that priority

date.

0 I'm just trying to understand. The water that
BBID took, is that water that senior water right holders
were entitled to, that pre-1903 and riparian water right
holders were entitled to?

A There was simply no supply available under

the priority date.

0 Right. But BBID diverted water on June the

13th. I'm asking you whose water, then, did BBID

divert?
A I don't have that information for you today.
0 So in preparing this Administrative Civil

Liability Complaint, you didn't consider whose water
that was?

A We considered all of the right holders and
their relative seniority in each watershed where we
issued a water shortage notification. So we did
consider whose water supply was affected based on
priority date of right.

Q So whose water supply was affected by BBID's

diversions? 1Is it pre-1903 and riparian water right

KATHRYN DAVIS & ASSOCIATES 916.567.4211 172
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holders or someone else?
A For BBID, because they have a 1914 priority,
it could be anybody who is more senior to that 1914
priority, not necessarily limited to 1903.
0 Okay. So let me phrase it this way. BBID's
seniority date is May the 18th -- I think the claim is
May 18th. Does that ring a bell? I thought it was in
here.

So if we assume that BBID's claimed date of
priority was May 18th, 1914, is the ACL based on the
fact that BBID took water that was needed by those with

a priority May of May 17th, 1914, and senior and

riparians?

A Yes.

Q Anybody else?

A No.

0 Okay. Go to paragraph 25. Can you read that to

yourself and let me know when you are done?

A (Witness reading.) I'm done.

Q And then I want you to read the last sentence in
paragraph 27.

A Okay.

Q Why is the June 12th unavailability notice and
the receipt of it important for the ACL?

A Because we always like to document that

KATHRYN DAVIS & ASSOCIATES 916.567.4211 173
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approval of the temporary urgency change petition by
Reclamation in the operation plan that was approved
therein?

MR. CARRIGAN: Calls for a legal conclusion.
Speculation. Lacks foundation.
0 BY MR. O'LAUGHLIN: If you know.
A Again, we are -- the curtailment analysis was
to protect senior rights and their priorities. That
agreement is dealt probably with stored water.
0 If I was to tell you that the agreement only had
a set release from June 1lst to October 1lst of 150 CSF
per day, does that change your answer that you just
gave?

MR. CARRIGAN: Incomplete hypothetical. Same
objections.

THE WITNESS: No, because there is upstream

demands for waters that still would be subject to

priority.

Q BY MR. O'LAUGHLIN: Upstream of where?

A The Bureau's projects.

Q Did you direct your staff to do any QA/QC on

people claiming pre-1914 water rights in the Delta?
A We investigated compliance with the notices
of curtailment, so we had staff out doing

investigations all year.

KATHRYN DAVIS & ASSOCIATES 916.567.4211 168
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9/26/12
(Date)

INTRODUCTION

The State Water Resources Control Board (State Water Board) appeals the trial court's
judgment that partially eliminated the Board's authority to issue cease and desist orders for
unauthorized water diversions and awarded attorneys' fees under the private attorney general
statute to a group of petitioners out to protect their commercial interests. The trial court erred
because (1) the Legislature's decision to authorize the Board to enjoin illegal diversions
necessarily allowed the Board to determine whether the diverter had the riparian and pre-1914
water rights that it claimed and (2) the trial court's attorney fees award cannot be justified
because, among other reasons, the anticipated costs of suit did not outweigh the fee claimants'

private pecuniary interest in the action. The trial court's orders [*2] should be reversed.

Since 1914, anyone wishing to divert water from a water body in California must acquire a water
rights permit from the State Water Board. If a diverter acquired an appropriative right before
1914 or holds a riparian right, she does not need a Board permit for the diversion. If a diversion
is not authorized by one of these water rights, the Board may issue a cease and desist order

against the unauthorized diversions. (Wat. Code, § 1831, subd. (d)(1).)

In this case, following an investigation and hearing under Water Code section 1051 the State
Water Board determined that Woods Irrigation Company's riparian and pre-1914 rights entitled
it to divert no more than 77.7 cubic feet per second (cfs) of water, and that Woods had diverted
in excess of that amount. The Board issued a cease and desist order limiting diversions to 77.7

cfs, thus prohibiting Woods from diverting water that rightfully should go to authorized diverters.

Respondents (the Young Parties) are commercial farmers. They receive water through and are
shareholders in Woods Irrigation Company. They filed a petition for writ of mandate and/or
prohibition challenging the cease and desist order against Woods. [*3] The Young Parties

claimed to hold riparian and pre-1914 rights, and argued that the State Water Board did not
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have jurisdiction to issue the cease and desist order because it does not have authority to
reguiate riparian or pre-1914 rights. The trial court agreed and found that the Board had no
jurisdiction. It ruled that a diverter's assertion that she holds a riparian or pre-1914 water right
suffices to strip the Board of its authority to determine whether that right actually exists and to

issue a cease and desist order if the right does not exist.

The trial court erred. For many years, the State Water Board has possessed authority to
investigate diversions and determine whether they are unauthorized, even when the diverter

alleges a riparian or pre-1914 right. (Wat. Code, § 1051; Meridian, Ltd. v. City and County of

San Francisco (1939) 13 Cal.2d 424.) In 2002 the Legislature expanded this authority and

granted the Board authority to issue administrative cease and desist orders against unauthorized
diversions. (Wat. Code, § 1831, subd. (d)(1).) Allowing unauthorized diverters to evade the
Board's jurisdiction by asserting they are not subject to that jurisdiction [*4] contradicts case law
and the Legislature's express intent authorizing the Board to administratively enjoin unauthorized

diversions.

Following judgment, the Young Petitioners moved for, and the trial court granted, attorneys'
fees under the private attorney general statute. The fees award waé an abuse of discretion.
Among other reasons, the Young Parties failed to meet their burden of showing that their shared
costs in bringing the case outweighed their considerable pecuniary interest in the litigation - a

personal self-interest that was amply demonstrated by their claims of financial hardship.

The State Water Board requests that this Court reverse the trial court's judgment limiting the-

Board's jurisdiction under Water Code section 1831 and awarding attorneys' fees.
FACTUAL AND PROCEDURAL BACKGROUND
I. ADMINISTRATIVE PROCEEDINGS

Woods Irrigation Company (Woods) diverts water from Middle River in the Sacramento-San

Joaquin River Delta and provides water, primarily for commercial agricultural purposes, to
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customers on Middle Roberts Island, which is located just west of Stockton. (CT1 :28.) °
Following an investigation of Woods' diversions suggesfing that Woods may [*5] be making
unauthorized diversions, the State Water Board issued a notice of proposed cease and desist
order to Woods. (CT1:29.) Upon Woods' request for a hearing underWater Code section 1835,
the Board held a hearing over six days in June and July of 2010. (CT1:29-30.) At the
administrative hearing, Woods provided evidence supporting riparian or pre-1914 water rights
to divert no more than 77.7 cfs. (CT1:84.) The evidence showed this was the extent of all

Woods' contractual delivery obligations to its customers. (CT1:51.)

The Young Parties sought to intervene in the proceedings after the date to do so had passed.
(CT1:153.) The Board denied intervention because of the untimeliness of the request. (/bid.) At
the hearing's conclusion, the Board issued a cease and desist order against Woods [*6] that
limited Woods' diversions to the 77.7 cfs that Woods established a right to divert and that was
its full obligation to its customers. ? (CT1:24-86 [State Water Board Order WR-201 1-2005].) The
Board's order protected Woods' customers by including provisions that allowed Woods to seek
adiversion rate increase "based on additional evidence regarding the water rights of landowners
not addressed in this order" and allowing Woods to deliver water to users or water right holders
if they provide satisfactory information demonstrating "an additional basis of right for deliveries

of water." (CT1:85.)

Il. TRIAL COURT PROCEEDINGS

The Young Parties 2 are customers of, and shareholders in, Woods. Woods diverts water from
Middle River and delivers it to the Young Parties, among others. The Young Parties or their
lessees use the water across hundreds of acres of commercial agricultural [*7] land.

(CT2:343:9-15; CT2:358:8-13; CT2:364:14-16; CT2:392:6-10.) Following issuance of the State

1 Citations to the Clerk's Transcript are in the format CTlvolume]:[pagel:[line (where applicable)]. Citations to the Supplemental
Clerk's Transcript (Supp. CT) and Reporter's Transcript (RT) follow the same format.

2 For reference, a rate of 77.7 cubic feet per second would fill an Olympic size swimming pool in just under twenty minutes.

3 Dianne E. Young, Ronald and Janet Del Carlo, RDC Farms, Inc., Eddie Vierra Farms, LLC, and Warren P. Schmidt, Trustee
of the Schmidt Family Recoverable Trust.
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Water Board cease and desist order against Woods, the Young Parties filed their Ex Parte
Application for Alternative Writ of Administrative Mandamus and/or Prohibition. (CT2:329 et
seq.) Their petition made two claims. First, the Young Parties alleged that their due process
rights were violated because the Board did not grant their late request to join and participate as
parties in the Board proceedings. Second, the Young Parties - who claim to hold riparian and
pre-1914 rights - alleged that the Board did not have jurisdiction to issue a cease and desist
order against Woods or the Young Parties on the theory that the Board does not have
jurisdiction to regulate riparian or pre-1914 rights under its cease and desist authority in Water
Code section 1831. The Young Parties contended that instead of issuing an order itself, the
State Water Board must seek a cease and desist order from the court when the diverter claims

to hold a riparian or pre-1914 right. (CT2:427.)
['8]

After an ex parte hearing, the triai court issued an alternative writ and set the hearing on the
order to show cause for 29 days later (April 8, 2011) over the Board's objection that this would
preclude preparation of the administrative record and a full briefing schedule. The Young
Parties argued that the abbreviated hearing schedule was necessary because, without relief,
they faced imminent financial disaster. (CT2:331:4-5 [ex parte relief appropriate because of

irreparable harm].)

After briefing, the trial court conducted the hearing on the order to show cause on Friday, April
8, 2011. (RT: 1-64.) On the following Monday, the court issued an order granting the Young
Parties' petition based on their due process claim and declaring the Board's cease and desist
order against Woods void. (CT3:861-869 [April 11 ruling].) With regard to the jurisdictional

claim, it stated:

[TIhe State may certainly exercise its statutory authority to "investigate whether illegal
diversions and other violations of water right permit and license conditions are occurring in
the Bay-Delta watershed" (quoting from Water Resources Control Board form letter, dated

February 18, 2009; Cal. Const. [*9] , art. X, § 2; Water Code §§ 100, 275; Respondents'
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Opposition Brief, 3:23-25) and, after fair notice and a fair hearing, take appropriate action.’

However, State agencies must proceed in the manner required by law.

(CT3:866:6-12.)

The Young Parties submitted a proposed statement of decision, writ, and judgment to the trial
court on April 13, 2011. On April 22, the State Water Board filed timely objections to the
proposed statement of decision. (CT3:870; see Cai. Ruies of Court, rule 3.1590.) That same
day, the court issued the final judgment, writ of mandamus and/or prohibition, and statement of
decision prepared by the Young Parties. (CT4:940-955.) The writ commanded that the State
Water Board set aside the cease and desist order, and that it file a return within ten days

showing compliance.

After the parties jointly requested that the court clarify its ruling on the jurisdictional cause of
action (CT4:916), the trial court issued a second statement of decision (CT4:1015) and an
"amended" final judgment and writ of mandamus incorporating the second statement of
decision. (CT4:1011.) The amended writ commanded the same action as the first writ.
(CT4:1030.) The second statement [*10] of decision retained the earlier quoted language
stating that the State may exercise its statutory authority to investigate and take appropriate

action. (CT4:1018.) However, the trial court went on to address the jurisdictional cause of

action:

The Court's tentative ruling was intended to reach the issues raised in Petitioners' second

cause of action.

The issue presented in the second cause of action was not the State Board's power to
investigate. Rather, as Petitioners contend, the issue was whether the State Board exceeded
its. jurisdiction. The Court finds in Petitioners' favor - i.e., that the State Board lacked
jurisdiction to determine the extent of riparian and pre-1914 appropriative water rights
through the use of its limited cease and desist order authority pursuant to Water Code §

1[8]31.
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(CT4:1021:16-24.) That is the trial court's entire explanation of its jurisdictional ruling. (/bid.)

The Young Parties filed notice of entry of judgment on May 4, 2011, and notice of entry of the
amended judgment on June 23, 2011. (CT4:936, 1007.) They filed a motion for attorneys' fees
on July 8, 2011. (Supp. CT: 16.) After briefing and a hearing (RT:65-84), [*11} the trial court
issued a minute order granting the attorneys' fees request. (Supp. CT: 214-21 6.) On October 28
the trial court adopted and issued the Young Parties' proposed order granting fees. (Supp.

CT:217, 225.)

The State Water Board timely appealed both the judgment and the amended judgment.
(CT4:1039-1043, 1045-1049.) Real Party in Interest San Luis & Delta-Mendota Water Authority
also appealed the judgment. * (CT4:1055-1058.) The State Water Board filed a timely notice of
appeal of the fees orders. (Supp. CT:230-234.)

lil. LATER ADMINISTRATIVE PROCEEDINGS

After judgment in the trial court, the State Water Board adopted State Water Board Order
WR-2012-0012 on August 7, 2012. (Request for Judicial Notice, filed concurrently herewith,
2012, Exh. A [Order WR-2012-0012]. [*12] ) The Board's reconsideration order reopens the
State Water Board hearing on Woods' diversions, permitting the Young Parties to submit
evidence and cross examine witnesses. (/bid.) The Board's order moots the due process issue
in this case, so the Board is not appealing the due process portion of the judgment. (Keefer v.

Keefer (1939) 31 Cal.App.2d 335, 337.) The parties have stipulated that the reopened hearing

will be stayed pending resolution of this appeal.

4 San Luis & Delta-Mendota Water Authority consists of public agency water users in the Sacramento-San Joaquin Delta.
They participated as interested parties in the administrative and trial court proceedings leading to this appeal.



Page 9 of 34
2012 CAApp. Ct. Briefs LEXIS 3929, *12

LEGAL BACKGROUND

. TYPES CF WATER RIGHTS

California law recognizes two principal types of rights to the use of surface water: riparian rights

and appropriative rights. 5

A. Riparian Rights. These rights generally attach to the smallest parcel of real property
contiguous to a watercourse held under [*13] one title in the chain of title leading to the present

owner. (Pieasani Velley Canal Co. v. Borror (1598) 61 Cal.App.4th 742, 774-775.) A riparian

right is limited to the natural flow of the watercourse (id. at p. 118), and to reasonable and

beneficial use on the riparian parcel. (Lux v. Haggin (1686} §9 Cal. 255, 390: Cal. Const., art. X,

§2.)

B. Appropriative Rights. Diverters acquire appropriative rights by diverting water and applying

it to beneficial use. The maxim "first in time, first in right" governs the relative priority of
appropriative rights, and the rights of senior appropriators are served completely before those

of junior appropriators. (City ¢f Pasadena v. Citv of Alhambra (1949) 33 Cal.2d 908, 926.)

Appropriators may develop rights regardless of land ownership or location of use on the land,
use the water outside of the watershed, and lose their rights through non-use. (Mifier v. Bay

Cities Water Co. (1910) 157 Cal. 256:Smiih v. Hawkins (1898} 120 Cal. 86, 88:Crandeil v.

Woods (1857) 8 Cal. 136, 142; Wat. Code, § 1241.) An appropriative right is defined [*14] by

priority date, quantity of water, season of use, point of diversion, place of use, and purpose of
use. (Hutchins (1956) The California Law of Water Rights, pp. 130-150 [attached hereto as
Attachment 1].)

Prior to December 19, 1914, the effective date of the Water Commission Act, diligent
appropriation and application of the water to beneficial use alone sufficed to establish the right.
These appropriative rights established before the Water Commission Act are known as

"pre-1914 rights.” Since 1914 the exclusive means to obtain an appropriative water right is by

5 There are also a limited number of pueblo rights and federally reserved water rights in the state. (Lux v. Haggin (1886) 69
Cal. 255, 384-409.) These types of rights are not at issue in this case.
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obtaining a water right permit from the State Water Board (or its predecessor agency) under
division 2 (commencing with section 1000) of the Water Code. (Wat. Code, § 1225; Fieasant

Valley Canal Co., supre, 61 Cal.App.4th at p. 777.) Division 2 establishes a comprehensive

scheme to regulate and permit all water not appropriated before 1914; it is designed to ensure
that water rights are exercised in an orderly fashion, and that the State's water resources are

put to beneficial use to the fullest extent possible. (People v. Shirckow (1980) 26 Cal.3d 301,

308-309.}

In addition to its permitting [*15] authority, the State Water Board has responsibilities that cover
all water rights. These include the prevention of the waste or unreasonable use of water, the
protection of in-stream beneficial uses, and the protection of the public interest. (Cal. Const.,
art. X, § 2; Wat. Code, §§ 100, 275, 1831, subd. (d)(3).) The public trust doctrine also imposes
upon the State Water Board the duty to protect public trust interests - including interests in

commerce, fisheries, recreation, and ecology. (Naticnal Audubon Society v. Superior Court

(1983) 33 Cal.3d 419; see generally In re Water of Hallett Creek Stream System (1988) 44

Cal.3d 448, 472 fn. 16 [State Water Board has jurisdiction to conduct administrative proceedings

to apply public trust and reasonable use doctrines to riparian right holders]; imperial Irrigaticn

Dist. v. State Wat. Resources Control Bd. (1990) 225 Cal.App.3d 548, 557-561 [State Water

Board has jurisdiction to conduct administrative proceedings to apply reasonable use

requirements to holder of pre-1914 right].)

STANDARD OF REVIEW

Matters presenting pure questions of law, such as the jurisdictional claim [*16] here, are subject

to the appellate court's de novo review. (Ghirardo v. Anfonioli (1994) 8 Cal.4th 791,

799.Topanga & Victory Pariners. LLP v. Toghia (2002) 103 Cal.App.4th 775, 780-781.)

Moreover, in a section 1094.5 mandamus proceeding the appellate court gives no deference to

the trial court's ruling or the reasons for its ruling, but instead decides the matter anew. (Bestean

v. Los Angeles Unified Schocl Dist. (1998) 63 Cal. App. 4th 95, 107.) Appellate courts

independently determine the proper interpretation of a statute; they are not bound by evidence
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on the question presented in the trial court or the trial court's interpretation. (Pecple ex. Rel.

Lockyer v. Shamrock Foods Co. (2000) 24 Cal.4th 415, 432:in re Ciarizssa H. (2003) 105

Cal App.4th 120, 125.) ©

[*17]

Although the scope of an agency's jurisdiction is ultimately a legal question for the appellate
court, the court may take into account the agency's interpretation of the statutes it is charged to

administer. (PG&E Corp. v. Public Utiiities Comm. {2004) 118 Cal.App.4th 1174, i 165.) The

agency's interpretation is not controlling but is accorded weight commensurate with the
thoroughness, validity, and consistency of the agency's reasoning. (/bid.) The agency's

interpretation is one "among - several tools available to the court" in determining the meaning

and legal effect of a statute. (Ibid; Yamaha Corp. of America v. State Bd. of Equalization (1998)

i9 Cal 4th 1, 7.)

With regard to the attorneys' fees award, a trial court order awarding fees is reviewed for abuse

of discretion. (County of Coiusa v. Cal. Wildlife Conserv. Bd (2606) 145 Cal. App. 4th 637, 648.)

"On appeal, we must pay particular attention to the trial court's stated reasons in denying or
awarding fees and [see] whether it applied the proper standards of law in reaching its decision.
[citations]" (/bid., internal quotations marks omitted.) "Discretion may [*18] not be exercised

whimsically and, accordingly, reversal is appropriate where no reasonable basis for the action

is shown. [citation]" (Cal. Licensed Foresters Assn. v. State Bd. of Forestry (1994) 30 Cal. App.

4th 662, 569. internal quotation marks omitted.)

ARGUMENT

®  The trial court itself approached this case as a purely legal matter, for which no administrative record was even permitted.
(CT2:416:19-22 [Young Parties argue no need for administrative record because case involves purely legal questions].) To the
extent that the trial court made any findings that were not purely legal, those findings would be reversible error because the
court precluded preparation of an administrative record and had no facts before it. (See Code Civ. Proc., § 1094.5, subd. (c);
Elizabeth D. v. Zoiin (1993) 21 Cal.App.4th 347, 354.) The trial court in any event does not make factual findings in a section
1094.5 mandamus action but looks only to whether the agency exceeded its jurisdiction, whether there was a fair trial, and
whether the agency abused its discretion. (Code Civ. Proc, § 1094.5, subd. (b).)
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l. THE STATE WATER BCARD HAS JURISDICTION TO ISSUE A CEASE AND DESIST
ORDER WHEN IT DETERMINES A DIVERSION Is UNAUTHORIZED, EVEN IF THE
DIVERTER CLAIMS THAT THE DIVERSION IS UNDER A RIPARIAN OR PRE-1914 RIGHT.

The trial court found that the State Water Board does not have jurisdiction to issue an
administrative cease and desist order under Water Code section 1831 against a diverter
claiming to hold a riparian or pre-1914 water right. The trial court erred because, as 100 years
of history will demonstrate, the Board's jurisdiction extends to enforcement authority over all
unauthorized diversions or use of water, including diversions by those claiming to hold riparian
and pre-1914 water rights. Any other interpretation would allow an illegal diverter to escape the

Board's authority by just asserting a riparian or pre-1914 water right.

A. The State Water Board's Enforcement History [*19] Demonstrates That The Legislature
Has Authorized The Board to Determine If Diversions Are Made under A Valid Right,
Including A Riparian or Pre-1914 Right.

Over the past 100 years, the Legislature has expanded the State Water Board's enforcement
authority under division 2 against unauthorized diversion or use of water. Initially, the Board
could only exercise its enforcement powers by filing a complaint or petition against the
unauthorized diverter in a trial court. Today, if the Board ascertains that a diverter does not hold
a valid riparian or pre-1914 right, or is diverting in violation of its permit, the Board can issue an
administrative civil liability, a cease and desist order, or both, against that unauthorized diverter.

A short history lesson explains the serious error in the trial court's ruling.

The Water Commission Act became effective in 1914 (Stats. 1913, ch. 586) and was later
codified in division 2 of the Water Code. Section 11 of the Water Commission Act, later
amended and codified as Water Code sections 1201 and 1202, described the water over which
the State Water Board acquired permitting authority as all water not otherwise properly diverted

or used under a [*20] non-statutory (riparian or pre-1914) right. *

7 Water Code section 1201 provides:
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Section 10 of the Water Commission Act, codified as Water Code section 1051, granted the
State Water Board power to investigate waters of the State, take testimony regarding water
rights, and ascertain whether water had been appropriated under the laws of State. (Stats.

1913, ch. 586, § 10.)

Section 38 of the Water Commission Act, codified as Water Code section 1052, stated:

- The diversion [*21] or use of water subject to the provisions of this division other than as
authorized in this division is a trespass, and the [State Water Board ®] may institute in the
trial court in and for any county wherein such diversion or use is attempted appropriate

action to have such trespass enjoined.

(Stats. 1913, ch. 586, § 38.)

Thus, when the statute now codified as Water Code section 1052 was first enacted, the State
Water Board had to seek judicial recourse to enjoin unauthorized diversions of water. The
Board's threshold power under Water Code section 1051 to investigate unauthorized diversions
and to seek judicial recourse under section 1052, however, included investigations into whether

adiverter who claimed to hold a riparian or pre-1914 right actually had [*22] such aright. (/bid.)

The Supreme Court confirmed this principle over 70 years ago in Meridian, Ltd. v. City and

County of San Francisco (1939) 13 Cal.2d 424 (Meridian).

The Meridian case involved diversions by the City of San Francisco in excess of its pre-1914
rights for the Hetch Hetchy project. The California Supreme Court affirmed that the State Water
Board

Water declared public and subject to appropriation All water flowing in any natural channel, excepting so far as it
has been or is being applied to useful and beneficial purposes upon, or in so far as it is or may be reasonably
needed for useful and beneficial purposes upon lands riparian thereto, or otherwise appropriated, is hereby
declared to be public water of the State and subject to appropriation in accordance with the provisions of this code.

(See also Wat. Code, § 1202 [describing unappropriated water].)

8  The agency responsible for water right administration in California has changed several times over the past 100 years. For
ease of reading, we refer to the State Water Board and its predecessor agencies simply as the State Water Board.
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has the power uﬁder section 10 [of the Water Commission Act, later codified as Water Code
section 1051,] to investigate all streams of the state for the purpose of ascertaining whether
the use of water therein is in conformity with the water appropriation laws of the state. And
the power extends to the use of water made under appropriations or attempted

appropriations acquired or asserted prior to [1914].

(Meridian, supra, 13 Cal.2d ai p. 450.) Thus, as things stood following Meridian, the Board

could investigate unauthorized diversions of any kind, even those claimed under riparian or
pre-1914. The Board's enforcement remedy was limited to filing judicial actions, but that was
true for unauthorized diversions based on post-1914 water rights as well as riparian [*23] and

pre-i9i4 rights.

Beginning in 1980, the Legislature began creating ways to expand the State Water Board's
enforcement authority. That was the year that the Legislature enacted Water Code section 1831
within division 2. Section 1831 authorized the Board to issue a "preliminary” cease and desist
order against "any person holding a permit or license to appropriate water" who was "violating
any term or condition of the permit or license.” (Former Wat. Code, § 1831, added by Stats.
1980, ch. 933, § 13.) This allowed the Board to enforce the terms of permits or licenses through

its own administrative action.

In 1987, the Legislature amended Water Code section 1052 to again expand the State Water
Board's administrative enforcement powers..(Former Wat. Code, § 1052, amended by Stats.
1987, ch. 756, § 1.) The amendments authorized the Board to petition the trial court to impose
civil liability of up to $ 500 per day for diverting water "other than as authorized" in division 2 of
the Water Code. (/d., subds. (a), (d).) The Legislature also granted the Board the authority to
impose civil liability administratively, though only in years declared critically dry by the
Department of [*24] Water Resources. (/d., subds.(a), (b).) In 1991, the Legislature removed
the “critically dry" requirement, allowing the Board to impose administrative civil liability in
response to any unauthorized diversion or use of water. (Former Wat. Code, § 1052, amended

by Stats. 1991, ch. 1098, § 1 (AB 2017), subds. (a), (b).)
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In 2002, the Legislature amended Water Code section 1831, and again expanded the Board's
enforcement powers by authorizing the Board to issue administrative cease and desist orders
against any unauthorized diversions. (Stats. 2002, ch. 652, § 6 (AB 2267).) Since 2002, section
1831 has stated:

(a) When the board determines that any person is violating, or threatening to violate, any
requirement described in subdivision (d), the board may issue an order to that person to

cease and desist from that violation.

(d) The board may issue a cease and desist order in response to a violation or threatened

violation of any of the following:

(1) The prohibition set forth in Section 1052 against the unauthorized diversion or use of

water subject to this division.

(2) Any term or condition of a permit, license, certification, [*25] or registration issued under
this division.

(3) Any decision or order of the board issued under this part, Section 275, or Article 7
(commencing with Section 13550) of Chapter 7 of Division 7, in which decision or order
the person to whom the cease and desist order will be issued, or a predecessor in interest

to that person, was named as a party directly affected by the decision or order.
(Wat. Code, § 1831, subds. (a), (d).)

Section 1831 is the culmination of the Legislature's expansion of the Board's cease and desist
authority over unauthorized diversions, including those claimed under riparian or pre-1914
rights. The California Supreme Court in Meridian recognized the Board's power to investigate
diversions (including those exercised under a pre-1914 right) and to seek judicial enforcement

if the diversion was unauthorized. (Meridian, supra, 13 Cal.2d at p. 450.) The underlying

principle in Meridian has never changed, but the Legislature has continually expanded the
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Board's power to remedy unauthorized diversions leading to the creation of its administrative

cease and desist power in section 1831, subdivision (d)(1).

The State Water [*26] Board therefore was authorized to issue a cease and desist order against
Woods' unauthorized diversions, even if Woods claimed those diversions were under a riparian

or pre-1914 water right.

B. Public Policy and Case Law Support the Conclusion That Water Code Section 1831,
subdivision (d)(1) Authorizes the State Water Board to Issue an Administrative Cease
And Desist Order Against Unauthorized Diversions, Including Those Under a Claim of

Riparian or Pre-1814 Rights.

1. The Water Code authorizes the State Water Board, not the diverter, to determine

whether the Board has jurisdiction over unauthorized diversions.

Adiverter cannot legally divert water absent a water right. (Wat. Code, § 1052, subd. (a).) The
Legislature has directed the State Water Board to take "vigorous action" to prevent the unlawful
diversion of water. (Wat. Code, § 1825.) The Board's administrative action in this case is an
unexceptional exercise of its authority to prevent unauthorized diversions under Water Code

section 1831, subdivision (d)(1).

Under the trial court's ruling, a diverter can put herself beyond the jurisdiction of the State Water
Board's administrative cease and desist power by [*27] simply asserting that she has a riparian
or pre-1914 appropriative right. The Young Parties, for example, are claiming rights to divert
under riparian and pre-1914 rights, yet argue they have no obligation to demonstrate that their
rights are legitimate. ® The trial court's ruling, if upheld, would drastically undermine the

administrative cease and desist authority that the Legislature granted to the Board in Water

9 The Young Parties assert they hold property in the form of "claimed riparian and pre-1914 appropriative rights."
(CT2:392:11-12; CT2:364:17-19; CT2:358:14-16; CT2:343:11-13.) They also claim indeterminate "other rights." (CT2:400,
407; CT2:383; CT2:350, 352.) They do not state what portion of the alleged rights are riparian, appropriative, or "other." They
do not make any claim as to the size of the rights, whether in terms of volume, rate, or otherwise. Young makes no attempt to
quantify her rights by season or month. Some of the Young Parties claim a priority date of "approximately 1909." (CT2:392:18-19;
CT1:264:24-25; CT2:358:23-24; CT2:343:19-20.) Elsewhere, three claim a priority date generally of the " 1800s" or "late
1800's." (CT2:400; CT2:383; CT2:350.) Nowhere have the Young Parties claimed any specific volume of water, season of
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Code section 1831. Much as the Young Parties did in this case, any unlawful diverter would
need only make an unsupported claim that she holds a riparian or pre-1914 right to avoid an
administrative cease and desist hearing. The trial court's ruling would not only undermine the
Legislative intent to strengthen the Board's administrative enforcement powers, but would
overburden the courts with complicated and lengthy water right determiniations and would also
encourage fraudulent claims to riparian and pre-1914 rights.

[*28]

The United States Supreme Court rejected a similar argument that an entity can avoid an
agency's jurisdiction by claiming to be exempt from the agency's jurisdiction. In ¥Weinberaer v.

Hynson, Westcoli and Durnriing. Inc. (1973) 412 U.S. 609, a drug manufacturer claimed that a

certain drug was not a "new drug" subject to regulation by the Food and Drug Administration

(FDA) under the Federal Food, Drug, and Cosmetic Act (27 U.S.C. §§ 307 et seq.). (/d.. at pp.

623-627.) The manufacturer further contended that the FDA lacked jurisdiction to determine the
validity of the manufacturer's claimed immunity from regulation. (/bid.) The Supreme Court

rejected the manufacturer's contention, holding:

It is clear to us that FDA has power to determine whether particular drugs require an
approved NDA [new drug application] in order to be sold to the publid. FDA is indeed the
administrative agency selected by Congress to administer the Act, and it cannot administer
the Act intelligently and rationally unless it has authority to determine what drugs are 'new

drugs' . . . and whether they are exempt from the efficacy requirements . [*29] ...

(ld_atp. 624.) Likewise, the State Water Board cannot administer the water right permit system
effectively, or carry out its statutory mandate to prevent the unlawful diversion of water, unless
it has authority to decide the validity of a diverter's claim to be exempt from the permitting
system. In many cases that will entail evaluating the validity of a diverter's riparian or pre-1914

appropriative claim of right.

diversion, or priority date. The Young Parties' assertion that they hold water rights lacks a description of the basic characteristics
inherent to a water right.
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This Court's holding in Phelps v. State Water Resources Contro! Board (2067) 157 Cal.App.4th

88 (Phelps) lends further support to the conclusion that the State Water Board has authority to
take enforcement action against a diverter who claims to hold a riparian or pre-1914
appropriative right if the Board determines that the claim is invalid. The Phelps case involved an
administrative enforcement proceeding similar to the one in this case. In Phelps, the Board
concluded that certain individuals had diverted and used water without authorization and
issued an order imposing administrative civil liability against them. In reaching the conclusion
that the individuals had diverted water illegally, the State Water [*30] Board addressed the
individuals' claimed riparian and pre-1914 appropriative rights, and concluded that their
diversion and use of this water was not authorized by valid riparian or pre-1914 appropriative
rights. (/d. at p. 713.) On appeal, this Court upheld the Board's conclusions regarding the

individuals' riparian and pre-1914 appropriative claims. (/d., at pp. i16-119.) Although the

Board's authority to decide the validity of these claims was not challenged in Phelps, the
conclusion that the State Water Board did not exceed its authority by addressing the riparian
and pre-1914 claims and taking administrative enforcement action is implicit in the Court's

holding. (See also North Gualala Water Co. v. Siate Waier Resources Control Board (2006)

139 Cai.App.4th 1577, 1589 [State Water Board's interpretation of statutory definition of

groundwater within its regulatory authority entitled to judicial deference].)

The State Water Board's authority to determine its jurisdiction extends to finding that a diverter
has demonstrated a valid right to only a portion of the diversion. In this case, for example, where
a diverter has demonstrated [*31] a riparian or pre-1914 right to 77.7 cfs of water, but is
diverting 90 cfs, the Board has jurisdiction to issue a cease and desist order limiting the diverter
to a diversion rate of 77.7 cfs. Similarly, a pre-1914 right to divert in May through August would
notimmunize a diverter from Board regulation of unauthorized diversions in January. Nor would
a riparian right on parcel A immunize a diverter from Board regulation of unauthorized
diversions on parcel B. In all these cases, to exercise its division 2 regulatory powers over the

unauthorized diversions, the Board must be able to make a determination as to the scope of the
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valid right, "regardless of the basis under which the right is held." (Cailifornia Farm Bureau

-ederation v. State Water Resources Control Bd. (2011)51 Cal.4th 421, 429.)

The trial court's decision was incorrect and should be reversed. The State Water Board has
authority to ascertain whether a diversion or use of surface water is authorized. If the diversion
is not authorized, the Board can issue a cease and desist order. The diverter can then challenge
the order, with the benefit of a full administrative record, before the trial court. (Code Civ. [*32]
Proc, § 1094.5.) But the diverter cannot escape the Board's authority to prevent unauthorized

diversions simply by claiming that it holds a riparian or pre-1914 right.

2. Water Code section 1831, subdivision (e) does not prevent the State Water Board from
issuing a cease and desist order against an unauthorized diverter simply because she

claims to hold a riparian or pre-1914 right.

As part of the 2002 amendments to Water Code section 1831, the Legislature added subdivision
(e), which specifies: "This article shall not authorize the board to regulate in any manner the
diversion or use of water not otherwise subject to regulation of the board under this part.” This
subdivision should not be construed, as the Young Parties argued below, to deny the State
Water Board jurisdiction to issue cease and desist orders any time the diverter claims her

diversion is not subject to regulation.

Unappropriated water is subject to regulation of the State Water Board under part 2 of division
2 of the Water Code. (Wat. Code, §§ 1201, 1202; see id., § 1052, subd. (a).) Diversions of

unappropriated water therefore fall within the Board's cease and desist jurisdiction. (/bid.; Wat.

Code, [*33] § 1831.)
Unappropriated water includes:

Water that has never been appropriated. (Wat. Code, § 1202, subd. (a).)

Water subject to a pre-1914 right, but which was not perfected by putting the water to

beneficial use with due diligence. (/d., subd. (b).)
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Water for which a right had been perfected by putting the water to use under a pre-1914
right, but where the use later ceased. (/bid.; see also id. § 1240 [appropriative rights are

lost for non-use]; Erickson v. Queen Valley Ranch Co. (1271} 22 Cal.Apr.3d 578, 582

[forfeiture applies to both pre-1914 and statutory appropriations.])

Under this definition of unappropriated water, only the water claimed under a pre-1914 right that
exceeds the actual right constitutes unappropriated water subject to the State Water Board's
regulation. If the Board finds that the water is validly claimed under a riparian or pre-1914 right, .
the State Water Board does not have cease and desist authority under Water Code section
1831, subdivision (d)(1) over that water. But if the Board finds that the water is not validly
claimed, the water is unappropriated water subject to the Board's authority under [*34]

subdivision (d)(1).

Thus, issuing a cease and desist order to enjoin unauthorized diversions does not violate
section 1831, subdivision (e) because subdivision (e) does not prohibit the State Water Board
from exercising its authority in subdivision (d)(1) over unauthorized diversions. (See California

Farm Bureau Federation v. State Water Resources Contro! Bd.. supra, 51 Cal.4th at p. 429

[State Water Board "has no permitting or licensing authority over riparian or pueblo rights, or
over appropriative rights acquired before 1914. The [Board] does have authority to prevent
illegal diversions and to prevent waste or unreasonable use of water, regardless of the basis

under which the right is held. ([Water Code,] § 275.)"], footnotes omitted.)

The Young Parties argued below that section 1831, subdivision (e) should be broadly construed
because otherwise its language would be surplusage. But subdivision (e) is not surplusage. For
example, although section 1831, subdivision (d)(1) allows the Board to determine whether a
diversion is authorized under a riparian or pre-1914 right, it does not allow the Board to diminish

or reduce a valid riparian or pre-1914 right, [*35] or require a permit to exercise that right.

The language in section 1831, subdivision (e) was necessary because of contemporary

concerns at the time it was passed. When the Legislature added subdivision (e) in 2002 as part
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of the bill expanding the State Water Board's cease and desist powers over unauthorized
diversions (Stats. 2002, ch. 652), there was a substantial controversy about whether the State
Water Board might seek to expand its authority over groundwater. (See Sandino, California’s
Groundwater Management Since the Governor's Commission Review: The Consolidation of

Local Control{2008) 36 MicGeorge L. Rev. 471, 475 fn. 42.) In this context, subdivision (e)

provides reassurance that the bill expanding the Board's cease and desist powers would not be
interpreted to expand the water right permitting program to percolating groundwater or other
rights not then subject to the program.

Thus, Water Code section 1831, subdivision (e) does not prevent the State Water Board from
issuing a cease and desist order when it determines that a claimed riparian or pre-1914 rightis

invalid.

C. The Temescal Case Demonstrates That The State Water Board Has Jurisdiction to
Determine Whether A Diversion is Unauthorized And Therefore Subject to A Cease And
Desist Crder.

The Young Parties argued below that the State Water Board's authority over an unauthorized
diversion is dependent on a prior judicial determination to the same effect (i.e. a court ruling that
the diversion is unauthorized). That argument was rejected by the California Supreme Court in

Temescal Water Co. v. Department of Public Works (1955) 44 Cal.2d 90 (Temescal).

In Temescal a mutual water company challenged the issuance of a water right permit, claiming
that it had a pre-1914 appropriative right and that, taking into account the water needed for

vested riparian and appropriative rights, there was no unappropriated water. (/d. at pp. 93-94.)

The company claimed that the availability of unappropriated water was a jurisdictional issue
that must be determined in an independent judicial proceeding. (Id. at p. 103.) The court
rejected this argument, noting that "an independent judicial proceeding to determine the
availability of unappropl;iated water . . . would deprive the administrative proceeding of all of its

proper functions. [*37] " (Id. at pp. 105-106; see U.S. v. Superior Court (1941) 19 Cal.2d 189.

195 ["it lies within the power of the administrative agency to determine in the first instance, and
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before judicial relief may be obtained, whether a given controversy falls within the statutory

grant of jurisdiction"].)

Similarly here, to determine whether to issue a cease and desist order for the unauthorized
diversion or use of water, the State Water Board has jurisdiction to determine whether the
diversion is authorized. Like the availability of unappropriated water in Temescal, the Board
must make the "jurisdictional" determination whether a diversion is authorized, because the
water is considered unappropriated and subject to the Board's enforcement power only if the

diversion is unauthorized.. (Temescal, sipra. 44 Cal.2d atp. 103 [availability of unappropriated

water is basis of authority to issue permit]; id. ai u. 105 ["no distinction was made between
jurisdictional facts' and other factual determinations made by an administrative agency"].)

Temescal demonstrates that the Board may make its own threshold determination of whether
[*38] water is unappropriated even if that implicates claims to riparian and pre-1914 rights.

D. Jurisdiction in the State Water Board Benefits The Courts.

Having the State Water Board decide the validity of a claimed riparian or pre-1914 water right
also benefits the courts. Determination of riparian and pre-1914 water rights is a highly
technical and fact-intensive process, which the Board has the expertise to undertake. (Naticnha!

Audubon Scciety v. Superior Court, supra. 33 Cal. 3¢ ai pp. 426, 450 [State Water Board better

suited for such determinations than a court of general jurisdiction}; Wat. Code, §§ 174, 1051 J)
This process is lengthy and time consuming, as this case with its 63-page administrative

decision demonstrates.

The Board's cease and desist order remains reviewable by the courts under Code of Civil
Procedure section 1094.5, where the court will have the benefit of the Board's expertise, its
findings, and a fully developed administrative record upon which to review the Board's
decisionmaking. The Legislature's plan to shift the enforcement burden to the Board and away

from the overtaxed courts would be defeated by the trial court's approach. [*39]

The trial court's judgment should be reversed.
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Il. THE TRIAL COURT'S ORDER GRANTING ATTORNEYS' FEES TO THE YOUNG PARTIES
MUST BE REVERSED.

The frial court awarded atiorneys' fees to the Young Parties based on the private attorney
general fee statute, Code of Civil Procedure section 1021.5. (CT1:204.) That section permits an

award of fees:

in any action which has resulted in the enforcement of an important right affecting the public
interest if: (a) a significant benefit, whether pecuniary or nonpecuniary, has been conferred
on the general public or a large class of persons, (b) the necessity and financial burden of

private enforcement . . . are such as to make the award appropriate . . . .
(Ibid.)

The award of attorneys’ fees to the Young Parties under Code of Civil Procedure section 1021.5
must be reversed. First, section 1021.5 requires that the necessity and financial burden on the
Young Parties are such as to make the award appropriate, and all evidence in this case was to
the contrary. Second, section 1021.5 requires that the case provide a significant benefit to the
general public or a large class of persons. The trial court's finding of such [*40] a benefit was an
abuse of discretion, whether that supposed benefit be the due process claim or the jurisdictional

claim.

A. The Trial Court's Findings on Financial Burden Are Not Supported by The Recerd

Because The Trial Court Igncred The Young Parties’' Admission of Financiai interest.

The Young Parties did not show that the necessity and financial burden of bringing the action
were such as to make a fees award appropriate. (Code Civ. Proc, § 1021.5.) To meet the
financial burden requirement to recover fees under Code of Civil Procedure section 1021.5, a
litigant must demonstrate that the anticipated costs of suit outweighed her private interest in the

action. (Wocodland Hills Residenis Assn., Inc. v. City Ceuncil of Los Angeles (1979) 23 Cal.3d

917, 941:Cal. Licensed Foresters Assn. v. State Bd. of Forestry (1994) 30 Cal.App.4th 562,
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570: Supp. CT1:209:3-21.) Afee award is appropriate only ". . . when the necessity for pursuing
the lawsuit placed a burden on the plaintiff out of proportion to his individual stake in the

e

matter'.” (County of Inyo v. City of Los Arigeles (1878) 78 Cal.App.2d 82, 88.) The party seeking

fees [*41] has the burden to prove the financial burden criterion. (Luck v Southern Pacific

Transportation Co. {1990) 218 Cel.App.3d 1, 30.}

The Young Parties, who use the water at issue for commercial agriculture on their extensive
land holdings (CT2:343:9-15; CT2:358:8-13; CT2:364:14-16; CT2:392:6-10), failed to satisfy
this burden. Their "primary purpose in bringing suit was to pursue and protect [their] own

property rights rather than to further a significant public interest." (7ermina! Plaza Corp. v. City

and Couity of San Francisco (1986) 177 Cal.App.3d 892, 914.) The Young Parties' numerous

admissions throughout the litigation demonstrated their personal economic interests, as they
urged that immediate relief was necessary to protect those interests. These admissions

included statements that:
ex parte relief was appropriate because of irreparable harm (CT2:331:4-5);
losing case will result in crop loss (CT1:7:23-26);
the Board's order "will cause injury to business operations” (CT1:8:7-8);
the Board's order "directly threatens [Young Parties'] livelihood" (CT2:416:12-13);

compliance with Board's order likely [*42] to result in death of commercial crops on

property (CT2:428:11); and

damage from losing case or slow resolution will be dead commercial crops or buying

replacement water on open market (RT1-.63:14-21).

Despite the evidence that the Young Parties brought this action to vindicate their personal,
financial interests, the trial court found that the "the necessity and financial burden of private
enforcement were such as to make an award appropriate." (Supp. CT:215:17-18.) The trial
court's ruling does not refer to any evidence to support this conclusion. (Supp. CT:214-215.)

The only "support” in the record for this finding is the statement in the Young Parties' fees reply
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brief that they "had no financial interest in the litigation [sic] this case." (CT1:208:24-25.) This
statement was not only unsupported by evidence but also contradicted the Young Parties' many
admissions of financial self-interest. That the Young Parties' litigation costs presumably were
shared among five separate sets of petitioners only further undermines their claim that their

burden outweighed their financial interest.

The trial court therefore abused its discretion when it found that the Young Parties' [*43] burden
in bringing the case outweighed their financial interest. Where a prevailing party has a sufficient
property, economic, or business interest in the subject matter to warrant bringing the suit, fees

£

should be disallowed. (Angelheart v. City of Burbank {1991) 232 Cal.App.3d 460, 468-470.)

There was no evidence in the record to support a finding that the Young Parties' financial stake

in the case was "so disproportionate to the cost of litigation that the lawsuit would not have been

brought without the additional incentive of an award of attorney fees." (Satrap v. Pacific Gas &

Electric Co. (1296) 42 Cal. App.4th 72, 78.).

B. The Trial Court's Finding of A Significant Benefit tc The Public Was An Abuse of

Discreticn.

In order to grant fees under Code of Civil Procedure section 1021.5, the trial court must find thét
the litigation conferred a significant benefit on the general public or a large class of persons.
(Code Civ. Proc, § 1021.5.) The sole relief granted by the trial court was a writ commanding the
State Water Board to set aside the cease and desist order against Woods and file a return within

ten days demonstrating compliance. [*44] (CT4:1030.)

The trial court's attorney fees order is so conclusory that it is difficult to ascertain whether the
supposed significant benefit concerned the Young Parties' due process claim or their
jurisdictional claim. Presumably referring to the jurisdictional claim (RT:76:9-77:1; RT:79:19-20),
the court based its finding on a determination that this was a "vanguard action” such that its
ruling, "if affirmed on appeal, will in fact have a broad procedural impact on many similar cases."

(Supp. CT:215, fn. 1.)
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The court's finding under either theory was an abuse of discretion. Apparently referring to the

jurisdictional claim, the court found that the Young Parties' suit conferred a significant benefit to

the public because

counsel for Petitioners and counsel for Respondents/Real Parties represent that other
similar actions involving similar water interests and issues already exist or are planned; the

instant case is a vanguard action.

(Supp. CT:215, fn. 1.) The State Water Board's counsel, however, did not make those
representations. (See RT:76:13-19.) Real Party's Counsel did not make those representations.
(RT, generally.) The Young Parties' Counsel did make those [*45] representations.
(RT:83:9-83:21.) But the Board's attorney objected to the admissibility of this unsworn testimony,
and the court assured counsel that it would not consider improper evidence. (RT:84:9-16.) That
the court relied on this inadmissible testimony as the basis for concluding that this was a

"vanguard action" demonstrates an abuse of discretion.

Regardless, there is no basis on which to infer that this action conferred a substantial benefit on
a significant number of persons under either the trial court's due process ruling or its

jurisdictional ruling.

First, the trial court's due process ruling did not confer any substantial benefit. The Young
Parties' due process claim became moot when the State Water Board granted the motion to

reconsider the cease and desist order.

Had the issue remained viable, the Board would have demonstrated on appeal that the due
process argument was meritless. The alleged due process deprivation concerned a routine
procedural matter: the Board's hearing officer ruled that the Young Parties' motion to intervene
was untimely, but then crafted an order to protect their interests if they could show thz;t they had
water rights in addition to those [*46] exercised by Woods on their behalf. The hearing officer's
exercise of discretion was reasonable but, even if mistaken, it would not elevate a pedestrian,

fact-specific procedural decision into a constitutional due process claim of broad import.
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The Young Parties' due process claim has no significant public benefit. If accepted, it would
mean that the State Water Board would be forced to name an irrigation company's customers
as defendants every time that it brought an enforcement action against the irrigation company.
Thatis a "benefit" that most customers could live without it. The Young Parties' due process rule
also would be unwieldy and unworkable - taken to its logical conclusion, it would mean that the
Board would be forced to name as a defendant every single customer of an irrigation company
or water utility whose ability to obtain water might be affected by the Board's enforcement

decision.

Second, the Young Parties' jurisdictional claim confers no significant public benefit. If reversed
on appeal, it confers no benefit. If upheld, there is no apparent benefit. Other than the

representations of the Young Parties' counsel, there is no evidence that this jurisdictional ruling
[*47] would affect a large class of people. And the ones that stand to gain the most from the

decision are those who wish to avoid the administrative process by claiming a riparian or
pre-1914 right, whether substantiated or not. The practical consequence of the Young Parties'
jurisdictional claim, if accepted, would be to force the Board to file judicial actions against the
customers, forcing them into more lengthy and more expensive judicial proceedings. It is

difficult to see the public benefit in that.

This case provided no tangible benefit to the public and no relief except to void the State Water
Board order addressed solely to Woods. The trial court's attorney fees award was an abuse of

discretion

CONCLUSION

For these reasons, the State Water Board respectfully requests the Court reverse the trial
court's judgment and its order awarding attorney fees ahd that it remand the matter to the State

Water Board to resume its administrative proceedings.
Dated: September 26, 2012

Respectfully submitted,
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Supervising Deputy Attorney General
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Deputy Attorney General
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Control Board
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DECLARATION OF SERVICE BY U.S. MAIL AND EMAIL (PERSONAL SERVICE ON THE

SUPREME CCURT)

| declare:

| am employed in the Office of the Attorney General, which is the office of a member of the
California State Bar, at which member's direction this service is made. | am 18 years of age or
older and not a party to this matter. | am familiar with the business practice at the Office of the
Attorney General for collection and processing of correspondence for mailing with the United
States Postal Service. In accordance with that practice, correspondence placed [*49] in the
internal mail collection system at the Office of the Attorney General is deposited with the United

States Postal Service that same day in the ordinary course of business.

On September 27, 2012, | served the attached

APPELLANT STATE WATER RESOURCES COMTROL BOARD'S OPENING BRIEF

by personal service where indicated or by transmitting a copy in pdf format via email and by
placing a true copy thereof enclosed in a sealed envelope with postage thereon fully prepaid,
in the internal mail collection system at the Office of the Attorney General at 455 Golden Gate

Avenue, Suite 11000, San Francisco, CA 94102-7004 addressed as follows:

PLEASE SEE ATTACHED SERVICE LIST

I declare under penalty of perjury under the laws of the State of California the foregoing is true

and correct and that this declaration was executed on September 27, 2012, at San Ffancisco,

California.

Sonya Walters

Declarant

/s/ [Signature

Signature
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. I certify that the witness in the foregoing
deposition,

JOHN O'HAGAN,

was by me duly sworn to testify in the within-entitled
cause; that said deposition was taken at the time and
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thereafter transcribed into typewriting.
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the cause named in said deposition.
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KATHRYN DAVIS .
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Certificate No. 3808
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PROOF OF SERVICE

| am employed in the County of Sacramento; my business address is 500 Capitol
Mall, Suite 1000, Sacramento, California; | am over the age of 18 years and not a party
to the foregoing action.

On January 25, 2016, | served the following document(s):

DECLARATION OF LAUREN D. BERNADETT IN SUPPORT OF MOTION TO
DISMISS ADMINISTRATIVE CIVIL LIABILITY PROCEEDING IN ENF01951 FOR
LACK OF STATUTORY AUTHORITY UNDER
WATER CODE SECTION 1052

_X (via electronic mail) by causing to be delivered a true copy thereof to the person(s)
and at the email addresses set forth below:;

SEE ATTACHED SERVICE LIST

| declare under penalty of perjury that the foregoing is true and correct. Executed

on January 25, 2016 at Sacramento, California.
/ Yolanda De La Cruz O

DECL. OF L. BERNADETT IN SUPP OF MTN TO DISMISS ADMIN CIVIL LIABILITY PROCEEDING IN
ENF01951 FOR LACK OF STATUTORY AUTHORITY UNDER WATER CODE SECTION 1052 3
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BYRON-BETHANY IRRIGATION DISTRICT
ADMINISTRATIVE CIVIL LIABILITY HEARING
(Revised 9/2/15; Revised: 9/11/15)
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VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL
Division of Water Rights Byron-Bethany Irrigation District
Prosecution Team Daniel Kelly

Andrew Tauriainen, Attorney Il| Somach Simmons & Dunn
SWRCB Office of Enforcement 500 Capitol Mall, Suite 1000
1001 | Street, 16th Floor Sacramento, CA 95814
Sacramento, CA 95814 dkelly@somachlaw.com
andrew.tauriainen@waterboards.ca.gov

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL
Patterson Irrigation District City and County of San Francisco
Banta-Carbona Irrigation District Jonathan Knapp

The West Side Irrigation District Office of the City Attorney
Jeanne M. Zolezzi 1390 Market Street, Suite 418
Herum\Crabtree\Suntag San Francisco, CA 94102
5757 Pacific Avenue, Suite 222 jonathan.knapp@sigov.org

Stockton, CA 95207
jzolezzi@herumcrabiree.com
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VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL
Central Delta Water Agency California Department of Water
Jennifer Spaletta Law PC Resources

P.O. Box 2660 Robin McGinnis, Attorney

Lodi, CA 95241 P.O. Box 942836
iennifer@spaietialaw.com Sacramento, CA 94236-0001

robin.mcginnis@water.ca.gov

Dante John Nomellini

Daniel A. McDaniel

Dante John Nomellini, Jr.
NOMELLINI, GRILLI & MCDANIEL
235 East Weber Avenue

Stockton, CA 95202
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daniejr@pacbell.iet
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VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL

Richard Morat San Joaquin Tributaries Authority
2821 Berkshire Way Tim O’Laughlin

Sacramento, CA 95864 Valerie C. Kincaid
rmorat@agmail.com O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
towater@olaughlinparis.com
vkincaid@olaughlinparis.com
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South Delta Water Agency State Water Contractors
John Herrick Stefani Morris

Law Offices of John Herrick 1121 L Street, Suite 1050
4255 Pacific Avenue, Suite 2 Sacramento, CA 95814
Stockton, CA 95207 smorris@swec.org
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WEST SIDE IRRIGATION DISTRICT
CEASE AND DESIST ORDER HEARING

Division of Water Rights
Prosecution Team

Andrew Tauriainen, Attorney ||
SWRCB Office of Enforcement
1001 | Street, 16th Floor
Sacramento, CA 95814

andrew.tauriainen@waterboards.ca.gov

The West Side Irrigation District
Jeanne M. Zolezzi

Karna Harringfeld

Janelle Krattiger
Herum\Crabtree\Suntag

5757 Pacific Avenue, Suite 222
Stockton, CA 95207
jzolezzi@herumcrabtree.com

khar(ianeld@herumcrabtree.com
jkratiiger@herumcrabtree.com

State Water Contractors Westlands Water District
Stefani Morris Daniel O’Hanlon
1121 L Street, Suite 1050 Rebecca Akroyd

Sacramento, CA 95814
SMOorris@swce.ory

Kronick Moskovitz Tiedemann & Girad
400 Capitol Mall, 27" Floor
Sacramento, CA 95814
dohanlon@kmtg.com
rakroyd@kmtqg.com

Phillip Williams of Westlands Water
District
pwilliams@westlandswaier.org

South Delta Water Agency
John Herrick

Law Offices of John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207

Email: Jherrlaw@aol.com

Central Delta Water Agency
Jennifer Spaletta Law PC
P.O. Box 2660

Lodi, CA 95241
jennifer@spaletialaw.com

Dante Nomellini and Dante Nomellini,
Jr.

NOMELLINI, GRILLI & MCDANIEL
ngmpics@pacbell.net
dantejr@pacbell.net

City and-County of San Francisco
Jonathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418
San Francisco, CA 94102
jonathan.knapp@sfgov.org

San Joaquin Tributaries Authority
Valerie C. Kincaid

O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
vkincaid@olaughlinparis.com

Byron-Bethany Irrigaton District
Daniel Kelly

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000
Sacramento, CA 95814
dkelly@somachlaw.com

California Department of Water
Resources

Robin McGinnis, Attorney

P.O. Box 942836

Sacramento, CA 94236-0001
robin.mcginnis@water.ca.gov
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A Professional Corporation

DANIEL KELLY, ESQ. (SBN 215051)
MICHAEL E. VERGARA, ESQ. (SBN 137689)
LAUREN D. BERNADETT, ESQ. (SBN 295251)
500 Capitol Mall, Suite 1000

Sacramento, California 95814-2403

Telephone: (916) 446-7979

Facsimile: (916) 446-8199

Attorneys for Petitioner/Plaintiff BYRON-
BETHANY IRRIGATION DISTRICT

BEFORE THE
CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

ENFORCEMENT ACTION ENFO1949 SWRCB Enforcement Action
DRAFT CEASE AND DESIST ORDER ENF01951 and ENF01949
REGARDING UNAUTHORIZED

DIVERSIONS OR THREATENED DECLARATION OF LAUREN D.
UNAUTHORIZED DIVERSIONS OF WATER | BERNADETT IN SUPPORT OF
FROM OLD RIVER IN SAN JOAQUIN MOTION TO DISQUALIFY
COUNTY HEARING OFFICER

In the Matter of ENFORCEMENT ACTION
ENF01951 — ADMINISTRATIVE CIVIL
LIABILITY COMPLAINT REGARDING
UNAUTHORIZED DIVERSION OF WATER
FROM THE INTAKE CHANNEL TO THE
BANKS PUMPING PLANT (FORMERLY
ITALIAN SLOUGH) IN CONTRA COSTA
COUNTY

N DN D N D N MDD DM N
0 ~N O O A W N a2 O

I, Lauren D. Bernadett, declare:

1. | am an attorney at law licensed to practice before the courts of the State of
California. |.am an associate with Somach Simmons & Dunn. The following matters are
within my personal knowledge and, if called as a witness, | can competently testify
thereto.

2. Attached hereto as BBID Exhibit 202 is a true and correct copy of Byron-
Bethany Irrigation Company’s Notice of Appropriation of Water, dated May 18, 1914.

3. Attached hereto as BBID Exhibit 219 is a true and correct copy of the State

DECLARATION OF L. BERNADETT IN SUPPORT OF MTN TO DISQUALIFY HEARING OFFICER 1
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Water Resources Control Board's Notice of Unavailability of Water and Need for
Immediate Curtailment for those Diverting Water in the Sacramento-San Joaquin
Watersheds and Delta with a Pre-1914 Appropriative Claim Commencing During or After
1903, dated June 12, 2015.

4, | Attached hereto as BBID Exhibit 277 is a true and correct copy of the State
Water Resources Control Board’s Administrative Civil Liability Complaint in the Matter of
Unauthorized Diversion by Byron-Bethany Irrigation District (including cover letter from
John O’Hagan, Assistant Deputy Director of the Division of Water Rights, to Rick
Gilmore and Daniel Kelly regarding Enforcement Action ENF01951), dated July 20,
2015.

5. Attached hereto as BBID Exhibit 280 is a true and correct copy of an email
from F. Spivy-Weber cc’ing J. O’'Hagan, dated April 1, 2015.

6. Attached hereto as BBID Exhibit 281 is a true and correct copy of an email
from J. O’Hagan to D. D’Adamo cc’ing K. Mrowka, dated April 2, 2015.

7. Attached hereto as BBID Exhibit 282 is a true and correct copy of an email
from K Mrowka to D. D’Adamo and J. O’Hagan, dated May 19, 2015.

8. Attached hereto as BBID Exhibit 283 is a true and correct copy of an email
from K. Mrowka to F. Marcus, dated June 17, 2015.

9. Attached hereto as BBID Exhibit 284 is a true and correct copy of an email
from C. Trgovcich to D. D’Adamo, CC: J. O'Hagan dated June 25, 2015.

10.  Attached hereto as BBID Exhibit 285 is a true and correct copy of an email
from C. Trgovcich, dated July 17, 2015.

11.  Attached hereto as BBID Exhibit 286 is a true and correct copy of an email
from F. Marcus to B. Envoy CC: J. O'Hagan, Sept. 17, 2015.

12.  Attached hereto as BBID Exhibit 296 is a true and correct copy of the State
Water Resources Control Board Division of Water Rights, Hearings and Special
Programs Branch Organization Chart, dated January 1, 2016.

13.  Atftached hereto as BBID Exhibit 297 is a true and correct copy of the State
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Water Resources Control Board's Organization Chart, dated January 1, 2016.

14.  Attached hereto as BBID Exhibit 299 is a true and correct copy of the
Declaration of John O’'Hagan in Opposition to Petitioner/Plaintiff's Application for Stay
and/or in the Alternative Temporary Restraining Order and/or Preliminary Injunction,
Banta-Carbona Irrigation District v. State Water Resources Control Board, Case No. 39-
2015-00326421, San Joaquin County Superior Court, dated June 22, 2015.

15.  Attached hereto as BBID Exhibit 301 is a true and correct copy of t_he
Order After Hearing on Ex Parte Application for Temporary Stay Re: Enforcement of
Curtailment Notice or in the Alternative Temporary Restraining Order and/or for Order to
Show Cause Re: Preliminary Injunction, The West Side Irrigation District et al. v. State
Water Resources Control Board, Case No. 34-2015-80002121, Sacramento County
Superior Court, dated July 10, 2015.

16.  Attached hereto as BBID Exhibit 302 is a true and correct copy of the State
Water Resources Control Board's Notice of Public Hearing and Pre-Hearing Conference,
dated August 19, 2015.

17.  Attached hereto as BBID Exhibit 306 is a true and correct copy of the
Transcript of SWRCB Board Meeting/Hearing January 6, 2015.

18.  Attached hereto as BBID Exhibit 308 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing January 20,2015.

19.  Attached hereto as BBID Exhibit 310 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing February 3, 2015.

20. Attached hereto as BBID Exhibit 312 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing February 17, 2015.

21.  Attached hereto as BBID Exhibit 314 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing March 17, 2015.

22.  Attached hereto as BBID Exhibit 316 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing April 21,2015.

23.  Attached hereto as BBID Exhibit 318 is a true and correct copy of
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Transcript of SWRCB Board Meeting/Hearing May 5, 2015.

24.  Attached hereto as BBID Exhibit 322 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing May 20, 2015, File |.

25.  Attached hereto as BBID Exhibit 323 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing May 20, 2015, File il.

26.  Attached hereto as BBID Exhibit 324 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing Méy 20, 2015, File 111

27.  Attached hereto as BBID Exhibit 328 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing June 16, 2015.

28.  Attached hereto as BBID Exhibit 330 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing July 7, 2015.

29.  Attached hereto as BBID Exhibit 332 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing July 21, 2015.

30. Attached hereto as BBID Exhibit 334 is a true and correct copy of
Transcript of SWRCB Board Meeting/Hearing August 4, 2015.

31.  Attached hereto as BBID Exhibit 337 is a true and correct copy of the
SWRCB Letter in reference to Notice of Surface Water Shortage and Potential For
Curtailment of Water Rights Diversions, dated January 17, 2014.

32.  Attached hereto as BBID Exhibit 338 is a true and correct copy of the
SWRCB Letter in reference to Notice of Unavailability of Water and Immediate
Curtailment for Those Diverting Water in the Sacramento and San Joaquin River
Watersheds with a Post-1914 Appropriative Right, dated May 27, 2014.

33.  Attached hereto as BBID Exhibit 339 is a true and correct copy of the

SWRCB Letter in reference to Notice of Unavailability of Water and Immediate

Curtailment for Those Diverting Water from the Russian River Watershed Upstream of

the Russian River's confluence with Dry Creek, and with a Post-1914 Appropriate Right

Having A Priority Date of February 19, 1954 or Later, dated May 27, 2014.
34.  Attached hereto as BBID Exhibit 340 is a true and correct copy of the
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SWRCB Letter in reference to Notice of Unavailability of Water and Need for Immediate
Curtailment for those Diverting Water Under a Junior Priority Class Right in the Scott
River Watershed Subject to Decree No. 30662, dated April 23, 2015.

35. Attached hereto as BBID Exhibit 341 is a true and correct copy of the
SWRCB Letter in reference to Notice of Unavailability of Water and Immediate
Curtailment for those Diverting Water on the San Joaquin River Watershed with a post-
1914 Appropriative Right, dated April 23, 2015.

36. Attached hereto as BBID Exhibit 342 is a true and correct copy of the
SWRCB Letter to Term 91 Right Owner's Name in reference to Notice of Immediate
Curtailment Term 91 Water Right Permit/License, dated April 30, 2015.

37.  Attached hereto as BBID Exhibit 343 is a true and correct copy of the
SWRCB Letter in reference to Notice of Unavailability of Water and immediate
Curtailment for those Diverting Water in the Sacramento River Watershed with a Post-
1914 Appropriative Right, dated May 1, 2015.

38. Attached hereto as BBID Exhibit 344 is a true and correct copy of the
SWRCB Letter to BBID in reference to Notice of Unavailability for Water and Need for
Immediate Curtailment for those Diverting Water in the Sacramento-San Joaquin
Watersheds and Delta with a Pre-1914 Appropriative Claim Commencing During or After
1903, dated June 12, 2015.

39. Attached hereto as BBID Exhibit 345 is a true and correct copy of the
SWRCB Letter to BBID in reference to Partial Rescission of April, May and June 2015
Curtailment Notices and Clarification of State Water Board Position Re: Notices of
Unavailability of Water for those Diverting Water in the Sacramento River Watershed,
San Joaquin River Watershed and Delta, and Scott River, dated July 15, 2015.

40. Attached hereto as BBID Exhibit 346 is a true and correct copy of an email
from D. Riddle to L. Grober, CCing J. O’'Hagan, dated March 14, 2014.

41. Attached hereto as BBID Exhibit 347 is a true and correct copy of an email
from J. Kassel to O'Hagan et al., CCing L. Grober, dated March 14, 2014.
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42.  Attached hereto as BBID Exhibit 348 is a true and correct copy of an email
from J. Yeazell to J. O’'Hagan and L. Grober, dated July 1, 2014.

43.  Attached hereto as BBID Exhibit 349 is a true and correct copy of an email
from J. O'Hagan to L. Grober, dated August 8, 2014.

44.  Attached hereto as BBID Exhibit 350 is a true and correct copy of an email
from B. Coats to L. Grober, dated September 25, 2014.

45.  Attached hereto as BBID Exhibit 351 is a true and correct copy of an email
from L. Grober to J. O'Hagan, dated September 29, 2014.

46.  Attached hereto as BBID Exhibit 352 is a true and correct copy of an email
from L. Grober to B. Envoy CCing D. Riddle and J. O’Hagan, dated October 1, 2014.

47.  Attached hereto as BBID Exhibit 353 is a true and correct copy of an email
from J. O'Hagan to W. Croyle CCing L. Grober, dated October 24, 2014.

48.  Attached hereto as BBID Exhibit 354 is a true and correct copy of an email-
from L. Greber to T. Howard CCing J. O’Hagan, dated October 30, 2014.

49. Attached hereto as BBID Exhibit 355 is a true and correct copy of an email
from J. O'Hagan to K. Mrowka CCing K. Mrowka, dated October 31, 2014.

50.  Attached hereto as BBID Exhibit 356 is a true and correct copy of an email
from T. Howard to J. O'Hagan CCing K. Mrowka, dated November 12, 2014.

51.  Attached hereto as BBID Exhibit 357 is a true and correct copy of an email
from R. Satkowski to J. O'Hagan, L. Grober, K. Mrowka, and D.' Riddle, dated November
19, 2014.

52.  Attached hereto as BBID Exhibit 358 is a true and correct copy of an email
from J. O'Hagan to L. Grober and D. Riddle, CCing K. Mrowka, dated January 16, 2015.

53.  Attached hereto as BBID Exhibit 359 is a true and correct copy of an email
from S. Ligare to L. Grober Ccing K.Mrowka, dated February 17, 2015.

54.  Attached hereto as BBID Exhibit 360 is a true and correct copy of an email
from J. Yeazell to L. Grober, CCing J. O’Hagan, K. Mrowka, and D. Riddle, dated
February 17, 2015.
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55.  Attached hereto as BBID Exhibit 361 is a true and correct copy of an email
from L. Grober Ccing K. Mrowka, dated February 17, 2015.

56. Attached hereto as BBID Exhibit 362 is a true and correct copy of an email
from K. Mrowka to L. Grober, O’Hagan and D. Riddle, dated April 13, 2015.

57.  Attached hereto as BBID Exhibit 363 is a true and correct copy of an email
from B. Envoy to K. Mrwoka, dated April 16, 2015.

58.  Attached hereto as BBID Exhibit 364 is a true and correct copy of an email
from B. Evoy to J. O’'Hagan, K. Mrowka, and L. Grober, dated April 20, 2015.

59. Attached hereto as BBID Exhibit 365 is a true and correct copy of an email
from O’Hagan to L. Grober CCing K. Mrowka, dated April 21, 2015.

60. Attached hereto as BBID Exhibit 366 is a true and correct copy of an email
from T. Howard to L. Grober, CCing J. O’'Hagan, dated April 21, 2015.

- 61.  Attached hereto as BBID Exhibit 367 is a true and correct copy of an email

from K. Mrowka to L. Grober CCing J. O’Hagan, dated May 18, 2015.

62.  Attached hereto as BBID Exhibit 368 is a true and correct copy of an email
from B. Evoy to L. Grober CCing J. O’Hagan, dated May 21, 2015.

63. Attached hereto as BBID Exhibit 369 is a true and correct copy of an email
from L. Grober to J. O’'Hagan, dated May 27, 2015.

64. Attached hereto as BBID Exhibit 370 is a true and correct copy of an email
from B. Evoy to J. O’'Hagan, K. Mrowka, and L. Grober, dated June 10, 2015.

65. Attached hereto as BBID Exhibit 371 is a true and correct copy of an email
from B. Evoy to L. Grober and J. O'Hagan, dated June 12, 2015.

66. Attached hereto as BBID Exhibit 372 is a true and correct copy of an email
from B. Evoy to J. O’'Hagan and L. Grober, dated June 30, 2015.

67. Attached hereto as BBID Exhibit 373 is a true and correct copy of an email
from K. Mrowka to J O'Hagan, L. Grober, and D. Riddle, dated July 1, 2015.

68. Attached hereto as BBID Exhibit 374 is a true and correct copy of an email

from K. Mrowka to L. Grober, dated July 9, 2015.
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69. Attached hereto as BBID Exhibit 375 is a true and correct copy of an email
from B. Evoy to J. O'Hagan, D. Riddle, and L. Grober, dated July 20, 2015.

70.  Attached hereto as BBID Exhibit 376 is a true and correct copy of an email
from B. Evoy to L. Grober, D. Riddle, John O'Hagan, and K. Mrowka, dated, July 27,
2015.

71.  Attached hereto as BBID Exhibit 377 is a true and correct copy of an email
from J. O'Hagan to L. Grober and K.CCing D. Riddle, dated September 15, 2015.

72.  Attached hereto as BBID Exhibit 378 is a true and correct copy of an email
from C. Trgovcich to J. O’'Hagan and K. Mrowka CCing L. Grober, dated September 17,
2015.

73.  Attached hereto as Exhibit A is a true and correct copy of excerpts from

Deposition of Michael George, dated December 7, 2015.

74.  Attached hereto as Exhibit B is a true and correct copy of an email from K.
Mrowka to G. Kostyrko regarding San Joaquin Curtailments, dated June 2, 2015.

75.  Attached hereto as Exhibit C is a true and correct copy of the Byron-
Bethany Irrigation District's Amended Complaint, dated September 2, 2015.

76.  Attached hereto as Exhibit D is a true and correct copy of excerpts from the
Deposition of Thomas Howard, Volume |, dated November 19, 2015.

77.  Attached hereto as Exhibit E is a true and correct copy of excerpts from the
Deposition of Thomas Howard, Volume Il, dated November 25, 2015.

78.  Attached hereto as Exhibit F is a true and correct copy of excerpts from the
Deposition of John O'Hagan, Volume |, dated November 19, 2015.

79.  Attached hereto as Exhibit G is a true and correct copy of the State Water

Resources Control Board’s Procedural Ruling, dated December 16, 2015.
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| declare under penalty of perjury under the laws of the State of California that the

facts recited above are true and correct. Executed this 25th day of January 2016 at

Sacramento, California.

/

":'///S 2

e 2 e

Lauren D. Bernadett
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PROOF OF SERVICE

| am employed in the County of Sacramento; my business address is 500 Capitol
Mall, Suite 1000, Sacramento, California; | am over the age of 18 years and not a party
to the foregoing action.

On January 25, 2016, | served the following document(s):

DECLARATION OF LAUREN D. BERNADETT IN SUPPORT OF MOTION TO
DISQUALIFY HEARING OFFICER

_X (via electronic mail) by causing to be delivered a true copy thereof to the person(s)
and at the email addresses set for‘th below:

SEE ATTACHED SERVICE LIST

| declare under penalty of perjury that the foregoing is true and correct. Executed
on January 25, 2016 at Sacramento, California.

240 D54

olanda De La Cruz

DECLARATION OFI L. BERNADETT IN SUPPORT OF MTN TO DISQUALIFY HEARING OFFICER
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SERVICE LIST OF PARTICIPANTS
BYRON-BETHANY IRRIGATION DISTRICT
ADMINISTRATIVE CIVIL LIABILITY HEARING
(Revised 9/2/15; Revised: 9/11/15)
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VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL
Division of Water Rights Byron-Bethany Irrigation District
Prosecution Team Daniel Kelly

Andrew Tauriainen, Attorney Il Somach Simmons & Dunn
SWRCB Office of Enforcement 500 Capitol Mall, Suite 1000
1001 | Street, 16th Floor Sacramento, CA 95814
Sacramento, CA 95814 dkelly@somachlaw.com
andrew.tauriainen@waterboards.ca.gov

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL
Patterson Irrigation District City and County of San Francisco
Banta-Carbona Iirrigation District Jonathan Knapp

The West Side Irrigation District Office of the City Attorney
Jeanne M. Zolezzi 1390 Market Street, Suite 418
Herum\Crabtree\Suntag San Francisco, CA 94102
5757 Pacific Avenue, Suite 222 | jonathan.knapp@sigov.org

Stockton, CA 95207
izolezzi@herumcrabtree.com

A A
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SOMACH SIMMONS & DUNN
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A Professional Corporation
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VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL
Central Delta Water Agency California Department of Water
Jennifer Spaletta Law PC Resources

P.O. Box 2660 Robin McGinnis, Attorney

Lodi, CA 95241 P.O. Box 942836
jennifer@spalettalaw.com Sacramento, CA 94236-0001

robin.mcginnis@water.ca.gov

Dante John Nomellini

Daniel A. McDaniel

Dante John Nomellini, Jr.
NOMELLINI, GRILLI & MCDANIEL
235 East Weber Avenue

Stockton, CA 95202
ngmplics@pacbeil.net
dantejr@pacbeli.net

N N N NN
N OO o AW

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL
Richard Morat San Joaquin Tributaries Authority
2821 Berkshire Way Tim O’Laughlin

Sacramento, CA 95864 Valerie C. Kincaid
rmorai@gmail.com O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
towater@olaughlinparis.com
vkincaid@olaughlinparis.com

N
(o]
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VIA ELECTRONIC MAIL

South Delta Water Agency
John Herrick

Law Offices of John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207

Email: Jherrlaw@aol.com

VIA ELECTRONIC MAIL

State Water Contractors
Stefani Morris

1121 L Street, Suite 1050
Sacramento, CA 95814
smorris@swc.org
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SERVICE LIST
WEST SIDE IRRIGATION DISTRICT
CEASE AND DESIST ORDER HEARING

Division of Water Rights

Prosecution Team

Andrew Tauriainen, Attorney il
SWRCB Office of Enforcement

1001 | Street, 16th Floor

Sacramento, CA 95814
andrew.tauriainen@waterboards.ca.qov

The West Side Irrigation District
Jeanne M. Zolezzi

Karna Harringfeld

Janelle Krattiger
Herum\Crabtree\Suntag

5757 Pacific Avenue, Suite 222
Stockton, CA 95207
jzolezzi@nerumcrabtree.com

_kharrianeld@herumcrabtree.com
ikrattiger@herumcrabiree.com

State Water Contractors
Stefani Morris

1121 L Street, Suite 1050
Sacramento, CA 95814
smorris@swce.org

Westlands Water District
Daniel O'Hanlon
Rebecca Akroyd

Kronick Moskovitz Tiedemann & Girad

400 Capitol Mall, 27" Floor
Sacramento, CA 95814
dohanlon@kmig.com
rakroyd@kmtg.com

Phillip Williams of Westlands Water
District '
pwilliams@westlandswaier.org

South Delta Water Agency
John Herrick

Law Offices of John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207

Email: Jherrlaw@aol.cont

Central Delta Water Agency
Jennifer Spaletta Law PC
P.O. Box 2660

Lodi, CA 95241
jennifer@spaletialaw.com

Dante Nomellini and Dante Nomellini,

Jr.

NOMELLINI, GRILLI & MCDANIEL
namplcs@pacoell.net
danteir@pacbell.net

City and County of San Francisco
Jonathan Knapp

Office of the City Attorney

1390 Market Street, Suite 418
San Francisco, CA 94102
jonathan.knapp@sfgov.org

San Joaquin Tributaries Authority
Valerie C. Kincaid

O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
vkincaid@olaughlinparis.com

DECLARATION OF L. BERNADETT IN SUPPORT OF MTN TO DISQUALIFY HEARING OFFICER
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Byron-Bethany lrrigaton District
Daniel Kelly

Somach Simmons & Dunn

500 Capitol Mall, Suite 1000
Sacramento, CA 95814
dkelly@somachlaw.com

California Department of Water
Resources

Robin McGinnis, Attorney

P.O. Boc 942836

Sacramento, CA 94236-0001
robin.mcginnis@waier.ca.qov
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HOTTCR 0F APPROPRIATION 0F WATIR,

ot .. R SO Ees

TORIOE T8 AFERY GIVEN, trat BYRCW-EEIU&NY TRETGAT ION COMPANY,
& ecvrpcraticon orzeninzed and existing under and by virtue ¢f the lawg
of tre State of Califovrnia, end having its principal place «f busginess
in Combrn Coshs County, State eforeseld, does hereby cleim the

water {lewine in 0ld River, st the point where the Vent bank uf.aaid
914 Piver inte-sects the Scuih bank of the branch cr channel making
scuth Frem ssid Old River and designeted as "LTALTAN STOUGH", and
which szid peint i3 near to the center of Sectiun Seven (7), Town-
ehip One (1)} South, Range Wour (4} East Mount Diable Lese and Mer-

jdsan in said Contra Costa County.

het szid eorperation claime and intends to use the water
tnevre Tlowing to the extent of 40,000 indies measured under & fours
inch pressure.

That the purnvse for which said courpereiion claims seid water
1= te furnish water to ite sharehclders for irrigetion and demestic
purpczes, &nd the place where it is inSended tc use waid wabter 1g& upon
the lznde lying in the Basterly poriione c¢f Contre Costa and Alameds
Counties oné the Southwesterly porticn of San Jewguin County.

That the mesnrs by which it is intended to divert zaid water and
the size F the diverting agency is ap follows:

IRET, throueh apd alone Italien Slough Scutherly for abeut

fwoe wiles to 8 voint en the Scutherly Secticn line ¢f Section 135,
in Townghip One South, Range Three East Mount Diahle Bage and Mers
idien, =nd digtani therecn 1450 feet Westerly from the Southeast
sorner ¢F said Secticn 13, end which szid Ttalisn Sleugh ie about
200 fest wide and 8 feet deep al i1te confluence with said 0ld River.

Theonee Westerly through and along en wrtificial charmel 200
et wide snd 5 feet deep, now existing, 3350 feet to & point 480
4t Baet of the Southwest corner of said Secticn 1la.

SHCOND; thence Southessterly 3600 feet through and aleong an
artificial ecanal cr channel row existing, te the peint ¢f intereec-
tion of s&id cenal? with a creek known as Brung Creek and the Seggre-
gution line, and which seld point is in the Scuthwest quarter of
cecticn 24, Township One South, Range Three Bast Mount Diable Base
and Meridien, said artificlal channel or cenal which is about 25
feet wide and & fect deep to be enlarged to 46 feet wide at the top,
20 feet wide at the bobttom end 8 feet deep.

THIRD; thence through and by 2 canal cr channel 50 feet wide
at the tep, 30 feet wide at the bottom and about 10 feet deep to be
gut, and feliowing Southwesterly up snd along said Bruns Creek 2600
feet t¢ o point near the Scuthwest corner of the Southwest quarter
¢i said Sectien 24, and at such last named peint Ly pumpe snd other
spperatus and applisnce to lift the water into geveral dlitches ov
flumes or cther conveyors for distr buticn to the main and cther
latersls for use on adjacent lands,

I WITNESS WHEREng said corporstion has cmused iteg corporate

name 9o be hereunto subscribed by ite President, and its gorperete
5aal,tu<2§ nereunto affixed by its Secretary, the _wAdfz%i day of

-
e

I o A e

’3‘3’[ oy 191e,
= BYRON~-BETHANY IRRIGALION COLirANY

-
LESR
o o

By MWE\ el 4 7—President
sy (P 0]
L O TN RN RO 4% £ P i e e

Seerstary,

aad
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NOTICE OF APPROPRIATION OF VATFR,

NOTICE IS HEREBY GIVEN, that BYRON-BETHANY IRRIGATION CQMPAYY,
g curptration orgenized and existing under and by virtue ¢f the lavs
of the Stats of Celifvrnia, and having its principal place «f business
in Contra Costa County, State aforessid, does hereby claim the
water flowing in 0ld River, st the point where the West bank of said
0l1d Biver intersecis the South bank of the branch or channel making
Seuth from said 0ld River and designated as "ITALIAN SLOUGH", and
which said point is near to the center ¢f Sectiun Seven (7), Town-
ship One (1) South, Renge Pour (4) East Mount Diablo Base and Mer-
idian in said Contre Costa County.

That said ecorperation claime and Intends to use the water
there flowing to the extent of 40,000 inches measured under & foure
inch pressure.

That the purpose for which szid corporation claims said water
is to furnish water t¢ its shareholders for irrigation and domestic
rurpcses, &nd the place where it is intended tc use said water is upon
the lands lying in the Easterly pertions cf Contra Costa and Alameds !
* Counties and the Southwesterly porticn ¢f San Joaguin County. e e F

That the means by which it ig intended to divert zaig watef and
the size of the diverting agency is as follows:

FIRST, through and along Italian Slough Scutherly tor about
two miles to a point on the Scutherly Section line ¢f Section 13,
in Tovmship One South, Range Three East Mount Diablo Base snd Mere
idian, and distant therectn 1450 feet Westerly frem the Southeast
corner ¢f said Section 13, and which said Italiasn Slough is shout
200 fezt wide and 8 feet deep at ite confluence with said 0ld River.
Thence Westerly through and along sn srtificial charmmel 200
feet wide and 8 feet deep, now exigting, 3350 feet to a point 480
feet East of the Southwest corner of said Section 13.

SECOND; thence Southeasterly 3600 feet threugh and alenz an
artificial canal or chennel now existing, to the peint ¢f intersec-
tion ¢f sald canal with a creek known as Brung Creek and the Seggre-
gation line, and which saild point is in the Southwest quarter of
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