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SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SACRAMENTO 

 DATE: 

 JUDGE: 

 July 10, 2015  

 HON. SHELLEYANNE W. L. CHANG 

DEPT. NO.: 

CLERK: 

24 

 E. HIGGINBOTHAM 

 

THE WEST SIDE IRRIGATION DISTRICT; 

CENTRAL DELTA WATER AGENCY; SOUTH 

DELTA WATER AGENCY; WOODS 

IRRIGATION COMPANY, 

 

          Petitioners and Plaintiffs, 

 

v.            

               

CALIFORNIA STATE WATER RESOURCES 

CONTROL BOARD; THOMAS HOWARD, 

EXECUTIVE DIRECTOR OF CALIFORNIA 

STATE WATER RESOURCES CONTROL 

BOARD; and DOES 1 THROUGH 100, 

INCLUSIVE, 

 

          Respondents and Defendants. 

 

 

Case No.:  34-2015-80002121 

Nature of Proceedings: ORDER AFTER HEARING ON EX PARTE 

APPLICATION FOR TEMPORARY STAY RE: 

ENFORCEMENT OF CURTAILMENT NOTICE OR 

IN THE ALTERNATIVE TEMPORARY 

RESTRAINING ORDER AND/OR FOR ORDER TO 

SHOW CAUSE RE: PRELIMINARY INJUNCTION 

  
This matter came before the Court pursuant to an ex parte application by the West Side 
irrigation District, Central Delta Water Agency, and South Delta Water Agency. The ex 
parte application seeks a stay or a temporary restraining order/order to show cause 
concerning the  May 1, 2015 and June 12, 2015, “NOTICE OF UNAVAILABILITY OF 
WATER AND NEED FOR IMMEDIATE CURTAILMENT…”1 (hereinafter referred to 
as the “May Curtailment Letter” and the “June Curtailment Letter”, jointly referred to as 
the “Curtailment Letters”) issued by the State Water Resources Control Board through its 
Executive Director Thomas Howard. 
 
Counsel for Petitioners/Plaintiffs appeared at the ex parte hearing, as well as counsel for 
Respondents/Defendants. All parties had the opportunity to present oral arguments 
concerning the issues raised in the moving and opposing papers. 
 

                                                 
1 This language is from the heading of the June 1, 2015 letter. The May 1, 2015 letter is titled, “NOTICE 
OF UNAVAILABILITY OF WATER AND IMMEDIATE CURTAILMENT…” 
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The Court finds the May Curtailment Letter is properly subject to a judicial determination 
of whether it violates the Petitioners’ due process rights such that a temporary restraining 
order/order to show cause should issue.2 The Court finds there is no administrative 
process Petitioners must exhaust prior to this determination as to the May Curtailment 
Letter.3  
 
Although a petition for reconsideration is still pending concerning the May Curtailment 
Letter, the Court finds that this is a situation where the pursuit of the administrative 
remedy would result in irreparable harm absent a temporary restraining order. (See 
People ex rel. DuFauchard v. U.S. Financial Management, Inc. (2009) 169 Cal.App.4th 
1502, 1512)(citing Public Employment Relations Bd. v. Superior Court (1993) 13 
Cal.App.4th 1816, 1827.)Petitioners’ belief that they must stop diverting water, not 
because to do so would be a legal violation but merely a violation of the May Curtailment 
Letter, will result in irreparable harm to their crops while they await a decision on the 
petition for reconsideration. (Decl. of Jack Alvarez, ¶¶ 7, 8, 11.) Consequently, 
Petitioners will be irreparably harmed should they have to wait for final resolution of the 
administrative process before obtaining relief from the immediate mandate the May 
Curtailment Letter appears to impose outside of the statutory processes provided by the 
Water Code. 
 
Moreover, for the reasons stated below, the Court finds that the issuance of the May 
Curtailment Letter violated Petitioners’ Due Process rights. Every day the Letter remains 
in its current form constitutes a violation of those constitutional rights.  Accordingly, it is 
proper for this Court to issue a temporary restraining order while the administrative 
process is ongoing. 
 
With regard to the June Curtailment Letter, the Court liberally construes the allegations  
of the Petition For Writ of Administrative Mandate, as it must, and finds that for purposes 
of this ex parte application, Petitioners CDWA and SDWA have adequately pled that 
their landowners exercise pre-1914 appropriative and/or permit licenses rights that are 
subject to the directives given in the Letter.  (Petition, ¶13, 14.) Consequently, Petitioners 
CDWA and SDWA have standing to bring the instant application concerning the June 
Curtailment Letter. 
 
The Court finds the 2015 Curtailment Letters are coercive in nature and go beyond the 
“informational” purpose the Board claims prevents a stay. Consequently, Petitioners are 
likely to succeed on the merits. As in Duarte, even though the Curtailment Letters are not 

                                                 
2 Petitioners have filed a petition for reconsideration pursuant to California Water Code section 1126(b) 
which petition is still pending before the Water Resources Control Board and for which the 90-day period 
for reconsideration has not yet expired. (See Petition, ¶ 21; Wat. Code §1122.) The Court declines to 
interfere in these administrative proceedings, and consequently in no way stays the furtherance of that 
petition in accordance with the Water Code. The Court agrees that in light of the pending reconsideration 
petition, this matter is not subject to a Civil Code section 1094.5, subdivision (g) stay.  
3 Respondents have not argued Petitioners are required to exhaust their administrative remedies. 
Respondents have instead argued the petition with regard to the May Curtailment Letter is untimely 
pursuant to the 30-day deadline in section 1126. However, this deadline is extended while a petition for 
reconsideration is pending, as is the case here. 
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enforceable on their own and there are no separate penalties for violating them, the 
language used  in the Curtailment Letters results in a “comman[d] by the…[g]overnment 
to stop [water diverting] activities.” (Duarte Nursery, Inc. v. United States Army Corps of 

Engineers (2014) 17 F.Supp.3d 1013, 1018.) It is not a suggestion for “voluntary 
cessation of activities,” but instead  requires Petitioners to “immediately stop diverting 
water.” (Id. at 1019; Pet. exh. B.)  
 
Respondents argue Duarte is distinguishable because it involved a single letter sent to a 
single rights-holder, and provided that the Army Corps of Engineers had already 
determined that a violation of the Clean Water Act had occurred. (Duarte, 17 F.Supp.3d 
at 1015.) Respondents contend here, the Curtailment letters are form letters being sent to 
hundreds of appropriators, and are merely informational with no pre-determination that 
any individual rights-holder has violated the law.  
 
While all parties acknowledge the Curtailment Letters were sent to more than one 
appropriator, the letters provided to the Court are addressed to an individual company, 
and identify a specific claim of rights at issue. The Curtailment Letters further declare 
and determine that the recipient is not entitled to divert water because that water is 
necessary to meet senior water rights holders, thus making a determination of the 
recipient’s water rights priority. (Pet., exh. B, ¶2.) Through the inclusion of this specific 
information, the Curtailment Letters appear not to be generalized notices, but instead a 
specific adjudication and command with respect to the particular rights holder.  
 
Further, nothing in Duarte limits its holding to an instance involving only one notice. The 
Duarte court’s focus was on the fact that nothing in the letter notified “plaintiffs that the 
Corps could not take action based upon the CDO alone.” (Duarte, 17 F.Supp.3d at 1022.) 
The same is true here, as the Curtailment Letters indicate the recipient must “immediately 
stop diverting water” and do not clearly state that the letter is merely informational, 
without any legal force or effect. 
 
The Curtailment Letters also require recipients to “document receipt of this notice by 
completing an online Curtailment Certification Form (Form) within seven days. The 
Form confirms your cessation of diversion under the specific pre-1914 claim of right. 
Completion of the Form is mandatory…” Nowhere in this language do the Curtailment 
Letters assert that Petitioners are free to ignore the directive that they cease diverting 
water or that it is merely a suggestion.4 At the hearing on this matter, Respondents 
acknowledged that the Form requires diverters to sign under penalty of perjury that they 
are no longer diverting water. 
 
Although the Curtailment Letters do not state that the Board has made a specific 
determination that the particular recipient has already engaged in illegal conduct, the 
letters plainly state that the recipient must “immediately stop diverting water” and that 

                                                 
4 This is similar to Phelps v. State Water Resources Control Board (2007) 157 Cal.App.4th 89, where the 
Court held plaintiffs were aggrieved by a curtailment notice within the meaning of section 1126(b) because 
it “required plaintiffs to immediately discontinue diversion of water under their licenses.” Although Phelps 
involved only one notice, the implication of the language of the letters is the same as in this case. 
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the only action available is to sign the compliance certification that “confirms your 
cessation of diversion under the specific pre-1914 claim of right.” (Pet., exh. B.)5 As in 
Duarte, this strong directive implicates a pre-determination as to the availability of water 
pursuant to the recipient’s appropriation rights. The Board, “did not ‘notify’ plaintiffs 
they were operating in violation of the law, it commanded plaintiffs to stop their 
activities.” (Duarte, 17 F.Supp.3d at 1023.) 
 
At oral argument, Respondents argued that because the Curtailment Letters did not 
expand or alter Petitioners’ civil liability for water diversions and are merely 
“informational documents”, a temporary restraining order should not issue. Respondents’ 
argument is not only misguided, it is also inaccurate.   
 
The focus is not whether the Petitioners’ legal exposure remains unchanged or not, but 
rather whether the Curtailment Letters could be reasonably interpreted to be an order or 
command by the government, not merely a suggestion or request for voluntary cessation 
of activities. (Duarte, 17 F.Supp.3d at 1020.) Moreover, contrary to Respondents’ 
assertions, the Curtailment Letters have altered Petitioners’ legal position. The 
Curtailment Letters state that even if there is available water for the water user, said water 
is dedicated for senior water rights’ holders needs, conclude that the recipient no longer 
has any legal right to said water, and orders the recipient to “immediately stop diverting 
water…” Indeed, the Curtailment Letters appear to alter Petitioners’ civil liability as the 
Board has apparently concluded without hearing or notice that Petitioners are no longer 
entitled to divert water for their needs.   
 
As the Court in Duarte stated, “If the [Letters] were simply a ‘notification’ to plaintiffs, 
then it should have said so, rather than clothing itself as an ‘order’ which carried with it 
the authority to ‘prohibit’ the plaintiffs from continuing their activities.” (Duarte, 17 
F.Supp.3d at 1020.) The Court recognizes, and Respondents admit, that the Curtailment 
Letters do not subject Petitioners to any additional liability or penalties above that which 
they may already be subjected to due to the extreme drought conditions California is 
currently experiencing. However, the Curtailment Letters represent that the Board has 
already adjudicated that the recipients are no longer entitled to divert water and that any 
future diversions would be  improper and  a trespass [“This Form confirms your cessation 
of diversion under the specific post-1914 water right…Completion of the form is 
mandatory to avoid unnecessary enforcement proceedings”].  
 
Respondents are free to provide truly informational notices to water diverters of the 
nature of the drought and the Board’s right to initiate Water Code section 1831 or 1052 
proceedings. Respondents are also free to initiate inquiries with diverters as to whether 
they have alternate water sources and to otherwise exercise their statutory enforcement 
authority under the Water Code, including investigation and instituting any actions for 
trespass. To be clear, Respondents are free to exercise their statutory authority to enforce 
the Water Code as to any water user, including these Petitioners, if it deems them to be in 

                                                 
5 In Duarte the Court noted that the assertion that a violation has already occurred, by itself, is insufficient 
to satisfy the ripeness requirement. A letter or notice must also threaten consequences for failure to take 
certain action, as it does here. (Duarte, 17 F.Supp.3d at 1025.) 
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violation of any provisions of the Water Code, so long as the bases for said action are not 
the Curtailment Letters. 
 
However, the language of the Curtailment Letters goes beyond informational and is 
instead coercive such that a recipient is likely to believe they are no longer allowed to 
divert. This belief is not because such a diversion would be a trespass or other legal 
violation, but because the Board has already declared in the Curtailment Letters that it 
has made a determination that they are no longer entitled to divert under their 
appropriative water rights, without any sort of pre-deprivation hearing. Respondents do 
not challenge Petitioners’ assertion that any cessation of water diversion done in response 
to the Curtailment Letters, not as a result of an unavailability of legally divertible water, 
would cause a serious hardship to Petitioners. This is an issue ripe for judicial 
intervention and the Court concludes that the Curtailment Letters as presently drafted 
constitute a violation of the due process rights of the Petitioners.6 
 
The Curtailment Letters, including the requirement that recipients sign a compliance 
certification confirming cessation of diversion, result in a taking of Petitioners’ property 
rights without a pre-deprivation hearing, in violation of Petitioners’ Due Process Rights. 
The Court hereby GRANTS the ex parte application for a temporary restraining 
order/order to show cause as to why a preliminary injunction should not issue requiring 
the Board to issue a revised letter/notice that is informational in nature.  
 
A temporary restraining order shall issue staying or prohibiting  Defendants State Water 
Resources Control Board and Thomas Howard  from taking any action against the West 
Side Irrigation District and landowners of the other petitioner Districts on the basis of the 
2015 Curtailment Letters sent by the Water Board’s Executive Director, Thomas 
Howard, or on the basis of a failure to complete a Curtailment Certification Form. 
 
The matter is set for an order to show cause on July 30, 2015 at 9:00 a.m. in Department 
24. Respondents shall file with the clerk of Department 24 and serve (via email or fax) 
any supplemental Opposition to the Order To Show Cause no later than July 16, 2015.  
Petitioners shall file with the clerk of Department 24 and serve (via email or fax) any 
Reply no later than July 23, 2015. The application for a temporary stay pursuant to CCP 
§1094.5(g) is DENIED. 
 
Counsel for Petitioners to submit a formal order for the Court’s signature pursuant to 
CRC 3.1312. 

                                                 
6 There is no allegation that Petitioners have filed a petition for reconsideration with the Board concerning 
the June Curtailment Notice. Respondents made no argument that Petitioners were required to do so before 
bringing the instant petition and ex parte application. Consequently, the Court does not address whether 
such a reconsideration petition was required. 
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NOTICE OF PUBLIC HEARING 
and 

 PRE-HEARING CONFERENCE 
 

The State Water Resources Control Board will hold a Public Hearing 
to determine whether to impose Administrative Civil Liability 

against 
 

Byron-Bethany Irrigation District  
 

Intake Channel to the Banks Pumping Plant (formerly Italian Slough) 
Contra Costa County 

 
 

The Pre-Hearing Conference  
will commence on  

Friday, September 25, 2015 
at 9:00 a.m. 

 
in the Sierra Hearing Room 

Joe Serna Jr.-CalEPA Building 
1001 I Street, Second Floor 

Sacramento, CA 
 

The Public Hearing will commence on 
Wednesday, October 28, 2015 and continue, if necessary, 

on October 29 and 30, 2015 
at 9:00 a.m. 

 
in the Coastal Hearing Room 

Joe Serna Jr.-CalEPA Building 
1001 I Street, Second Floor 

Sacramento, CA 
 

 
PURPOSE OF HEARING 
 
The purpose of this hearing is for the State Water Resources Control Board (State Water Board 
or Board) to receive evidence relevant to determining whether to impose administrative civil 
liability against the Bryon-Bethany Irrigation District (BBID) for alleged unauthorized diversion of 
water and, if so, whether in the amount of $1,553,250 or some other amount. 
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BACKGROUND  
 
Water Code section section 1052, subdivision (a), which provides that the diversion or use of 
water subject to Division 2 of the Water Code other than as authorized in Division 2 is a 
trespass.  The State Water Board may administratively impose civil liability in an amount not to 
exceed $500 for each day that a trespass occurs. (Wat. Code, § 1052, subd. (b).)  Fines can go 
up to $10,000 for each day a trespass occurs in certain critically dry years. (See Wat.Code 
§ 1845, subd. (b)(1)(A).) 
 
Water Code section 1052, subdivision (c), provides that any person or entity committing a 
trespass during a period for which the Governor has issued a proclamation of a state of drought 
emergency may be liable in an amount not to exceed the sum of one thousand dollars ($1,000) 
for each day the trespass occurs plus two thousand five hundred dollars ($2,500) for each acre-
foot of water diverted or used in excess of that diverter's rights.  A trespass is the unauthorized 
diversion or use of water, as defined in Water Code section 1052, subdivision (a).   
 
Water Code section 1052, subdivision (d)(2), provides that civil liability may be imposed 
administratively by the State Water Board pursuant to Water Code section 1055. 
 
On July 20, 2015, the Assistant Deputy Director of the Division of Water Rights (Assistant 
Deputy Director) issued an administrative civil liability complaint (complaint) alleging that BBID 
committed a trespass through the unauthorized diversion of water in violation of Water Code 
section 1052, subdivision (a).  The complaint proposes that liability be imposed upon BBID in 
the amount of $1,553,250. 
 
By letter dated August 6, 2015, BBID requested a hearing on the complaint. 
 
This notice, the complaint, and other material related to this hearing can be found on the 
Division’s website at:  
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/byron_bethany/index.shtml 
 
KEY ISSUES 
 
In determining the amount of civil liability, the Board must take into consideration all relevant 
circumstances (Wat. Code, § 1055.3)  The hearing will address the following key issues: 
 
1) Whether the State Water Board should impose administrative civil liability upon BBID for 

trespass and, if so, in what amount and on what basis; 

a. What is the extent of harm caused by BBID’s alleged unauthorized diversions? 

b. What is the nature and persistence of the alleged violation? 

c. What is the length of time over which the alleged violation occurred? 

d. What corrective actions, if any, have been taken by BBID? 

2) What other relevant circumstances should be considered by the State Water Board in 
determining the amount of any civil liability? 
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HEARING OFFICER AND HEARING TEAM 
 
State Water Board Member Tam Doduc will preside as the hearing officer for this proceeding.  A 
hearing team will assist the hearing officer by providing legal and technical advice.  The hearing 
team members will be: Nicole Kuenzi, Staff Counsel; Jane Farwell-Jensen, Environmental 
Scientist; and Ernest Mona, Water Resource Engineer.  The hearing team and their supervisors 
will assist the hearing officer and other members of the State Water Board throughout this 
proceeding. 
 
SEPARATION OF FUNCTIONS 
 
A staff prosecution team will be a party to this hearing.  State Water Board prosecution team 
members will include: Andrew Tauriainen, Attorney Ill, Office of Enforcement and Kathy Mrowka, 
Manager, Enforcement Section. 
 
The prosecution team is separated from the hearing team and is prohibited from having ex parte 
communications with any members of the State Water Board and any members of the hearing 
team regarding substantive issues and controversial procedural issues within the scope of this 
proceeding.  This separation of functions also applies to the supervisors of each team. (Gov. 
Code, §§ 11430.10-11430.80.) 
 
HEARING PARTICIPATION 
 
IF YOU WANT TO TAKE PART IN THIS HEARING, you should carefully read the enclosure 
entitled “Information Concerning Appearance at Water Right Hearings.”  As stated in that 
enclosure, anyone wishing to present evidence at the hearing must submit a Notice of Intent to 
Appear, which must be received by the State Water Board no later than the deadline listed 
below.  If BBID fails to submit a Notice of Intent to Appear by the deadline specified in 
this notice, the State Water Board will deem the request for a hearing regarding the 
imposition of administrative civil liability to be withdrawn, and the Board may impose 
administrative civil liability in the amount of $1,553,250 without further notice.  Similarly, 
if BBID withdraws its request, administrative civil liability may be imposed without 
further notice.   
 
Within one week after the deadline to submit Notices of Intent to Appear, the State Water Board 
will mail out a list of those who desire to participate in the hearing and a copy of all Notices of 
Intent to Appear that the Board timely received.  The list is provided in order to facilitate 
exchange of written testimony, exhibits, and witness qualifications in advance of the hearing.  
Only parties and other participants who are authorized by the hearing officer will be allowed to 
present evidence.  Copies of witnesses’ proposed testimony, exhibits, lists of exhibits, 
qualifications, and statement of service must be received by the State Water Board and 
served on each of the parties who have indicated their intent to appear, no later than the 
deadline listed below. 
 
12:00 noon, Wednesday, September 2, 2015 Deadline for receipt of Notice of Intent to 

Appear. 

12:00 noon, Monday, October 12, 2015    Deadline for receipt and service of 
witnesses’ proposed testimony, exhibits, 
lists of exhibits, qualifications, and 
statement of service. 
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PRE-HEARING CONFERENCE  
 
The hearing officer will conduct a pre-hearing conference to discuss the scope of the hearing 
and any other procedural issues on Friday, September 25, 2015 at 9:00 a.m.  The goal of the 
pre-hearing conference is to ensure that the hearing proceeds in an orderly and expeditious 
manner.  The pre-hearing conference will not be used to hear arguments on, or determine the 
merits of, any hearing issues, other than procedural matters, unless the parties agree to resolve 
a hearing issue by stipulation.  Following the pre-hearing conference, the hearing officer may, at 
her discretion, modify the hearing procedures or issues set forth in this notice in whole or in part.  
All parties to the hearing must attend the pre-hearing conference.  Failure to attend the pre-
hearing conference may result in exclusion from participation in the hearing. 
 
SUBMITTALS TO THE STATE WATER BOARD 
 
All documents, including Notices of Intent to Appear, written testimony, and other exhibits 
submitted to the State Water Board should be addressed as follows: 

 
Division of Water Rights 

State Water Resources Control Board 
Attention: Jane Farwell-Jensen 

 
By Mail:   P.O. Box 2000, Sacramento, CA  95812-2000  

By Hand Delivery:  Joe Serna Jr.-CalEPA Building 
1001 I Street, 2nd Floor, Sacramento, CA  95814  

By Fax:    (916) 341-5400 
By Email:    wrhearing@waterboards.ca.gov 

With Subject of “BBID ACL Hearing” 
 

 
ALL HAND DELIVERED SUBMITTALS should be Date and Time stamped by the Division of 
Water Rights’ Records Unit on the second (2nd) floor of the Joe Serna Jr.-CalEPA Building at the 
above address prior to or at the submittal deadline.  Persons delivering submittals must first 
check in with lobby security personnel on the first floor.  Hand delivered submittals that do not 
have a timely Date and Time stamp by the Division of Water Rights’ Records Unit will be 
considered late and may not be accepted by the hearing officer. 
 
SETTLEMENTS 
 
Please read the discussion of “Settlements” in the enclosure entitled “Information Concerning 
Appearance at Water Right Hearings.”  In this water rights enforcement hearing, the prosecution 
team is prosecuting BBID for an alleged violation.  The prosecution team and BBID may, at their 
discretion, engage in private settlement discussions and may include any other persons in those 
discussions.  Due to the separation of functions discussed above, the hearing team cannot 
participate in settlement discussions.  Should the parties reach settlement, they must notify the 
hearing team as soon as possible. 
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IF YOU HAVE ANY QUESTIONS 
 
During the pendency of this proceeding, there shall be no ex parte communications regarding 
substantive or controversial procedural matters within the scope of the proceeding between 
State Water Board members or hearing team members and any of the other participants, 
including members of the prosecution team.  (Gov. Code, §§ 11430.10-11430.80.)  Questions 
regarding non-controversial procedural matters should be directed to Staff Counsel  
Nicole Kuenzi at (916) 322-4142 or by email to Nicole.Kuenzi@waterboards.ca.gov; 
or to Jane Farwell-Jensen at (916) 341-5349 or by email to 
Jane.Farwell-Jensen @waterboards.ca.gov. (Gov. Code, § 11430.20, subd. (b).) 
 
PARKING, ACCESSIBILITY AND SECURITY 
 
The Joe Serna Jr.-CalEPA Building (CalEPA Building) is accessible to people with disabilities.  
Individuals who require special accommodations at the CalEPA Building are requested to 
contact Tanya Cole, Equal Employment Opportunity Office, at (916) 341-5880. 
 
Due to enhanced security precautions at the CalEPA Building, all visitors are required to register 
with security staff prior to attending any meeting.  To sign in and receive a visitor’s badge, 
visitors must go to the Visitor and Environmental Services Center, located just inside and to the 
left of the building’s public entrance.  Depending on their destination and the building’s security 
level, visitors may be asked to show valid picture identification.  Valid picture identification can 
take the form of a current driver’s license, military identification card, or state or federal 
identification card.  Depending on the size and number of meetings scheduled on any given 
day, the security check-in could take up to fifteen minutes.  Please allow adequate time to sign 
in before being directed to the hearing. 
 
 
 
 August 19, 2015           
Date Jeanine Townsend 

Clerk to the Board 
 
Enclosures
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INFORMATION CONCERNING APPEARANCE AT  
WATER RIGHT HEARINGS 

 
The following procedural requirements will apply and will be strictly enforced: 
 
1. HEARING PROCEDURES GENERALLY:  The hearing will be conducted in accordance 

with the procedures for hearings set forth at California Code of Regulations, title 23, 
sections 648-648.8, 649.6 and 760, as they currently exist or may be amended.  A copy of 
the current regulations and the underlying statutes governing adjudicative proceedings 
before the State Water Board is available upon request or may be viewed at the State Water 
Board’s web site: http://www.waterboards.ca.gov/laws_regulations 
 
Unless otherwise determined by the hearing officers, each party may make an opening 
statement, call and examine witnesses, introduce exhibits, cross-examine opposing 
witnesses on any matter relevant to the issues even if that matter was not covered in the 
direct examination, impeach any witness, rebut adverse evidence, and subpoena, call and 
examine an adverse party or witness as if under cross-examination.  At the discretion of the 
hearing officers, parties may also be afforded the opportunity to present closing statements 
or submit briefs.  The State Water Board encourages parties with common interests to work 
together to make the hearing process more efficient.  The hearing officers reserve the right 
to issue further rulings clarifying or limiting the rights of any party where authorized under 
applicable statutes and regulations. 
 
Parties must file any requests for exceptions to procedural requirements in writing with the 
State Water Board and must serve such requests on the other parties.  To provide time for 
parties to respond, the hearing officers will rule on procedural requests filed in writing no 
sooner than fifteen days after receiving the request, unless an earlier ruling is necessary to 
avoid disrupting the hearing.  
 

2. SETTLEMENTS:  In water right enforcement hearings, a State Water Board staff member or 
team prosecutes an alleged violation.  In such enforcement cases, the prosecution and a 
party who is the subject of the proposed enforcement action may at their discretion engage 
in private settlement discussions, or may include any other persons in those discussions.  
Although other persons may be authorized to participate in the hearing as parties, such a 
designation does not constitute a ruling that those persons must be allowed to engage in 
any settlement discussions between the prosecution and the party against whom the agency 
action is directed.  The consent of other parties is not required before the State Water 
Board, or the Executive Director under State Water Board Resolution No. 2012-0061, can 
approve a proposed settlement agreement between the prosecution and a party subject to a 
proposed enforcement action.  However, all parties will be given the opportunity to comment 
on any settlement submitted to the State Water Board or the Executive Director for approval.  

 
 In non-enforcement hearings involving an unresolved protest between a protestant and a 

water right applicant or petitioner, those persons will be designated as parties in the hearing. 
(Cal. Code Regs., tit. 23, § 648.1, subd. (b).)  Other persons who file a Notice of Intent to 
Appear in the hearing, may also be designated as parties.  In such cases, the parties whose 
dispute originates the action may at their discretion meet privately to engage in settlement 
discussions, or may include other persons.  If the original parties resolve the dispute, the 
hearing officers will determine whether or not to continue the hearing, after allowing all 
remaining parties the opportunity to comment on any proposed settlement.  The Executive 
Director or the State Water Board may approve a settlement in the absence of a hearing, 
notwithstanding the lack of consent of parties besides the protestant and the applicant or 
petitioner. 
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3. PARTIES:  The current parties to the hearing are Byron-Bethany Irrigation District; and 
the prosecution team for the State Water Board.  Additional parties may be designated in 
accordance with the procedures for this hearing.  Except as may be decided by specific 
rulings of the hearing officers, any person or entity who timely files a Notice of Intent to 
Appear indicating the desire to participate beyond presenting a policy statement shall be 
designated as a party.  The hearing officers may impose limitations on a party’s 
participation. (Gov. Code, § 11440.50, subd. (c).)  Persons or entities who do not file a 
timely Notice of Intent to Appear may be designated as parties at the discretion of the 
hearing officers, for good cause shown, and subject to appropriate conditions as determined 
by the hearing officers. Except as specifically provided in this notice or by ruling of the 
hearing officers, only parties will be allowed to present evidence. 

 
4. INTERESTED PERSONS:  Pursuant to California Code of Regulations, title 23, 

section 648.1, subdivision (d), the State Water Board will provide an opportunity for 
presentation of non-evidentiary policy statements or comments by interested persons who 
are not designated as parties.  A person or entity that appears and presents only a policy 
statement is not a party and will not be allowed to make objections, offer evidence, conduct 
cross-examination, make legal argument or otherwise participate in the evidentiary hearing.  
Interested persons will not be added to the service list and will not receive copies of written 
testimony or exhibits from the parties, but may access hearing documents at the website 
listed in the hearing notice. 

 
Policy statements are subject to the following provisions in addition to the requirements 
outlined in regulation. (Cal. Code Regs., tit. 23, § 648.1, subd. (d).)  
 
a. Policy statements are not subject to the pre-hearing requirements for testimony or 

exhibits, except that interested persons are requested to file a Notice of Intent to Appear, 
indicating clearly an intent to make a policy statement only.  

 
b.  The State Water Board requests that policy statements be provided in writing before 

they are presented.  Please see section 7, for details regarding electronic submittal of 
policy statements. 

 
5. NOTICE OF INTENT TO APPEAR:  Persons and entities who seek to participate as parties 

in this hearing must file either an electronic copy or a paper copy of a Notice of Intent to 
Appear, which must be received by the State Water Board no later than the deadline 
prescribed in the Hearing Notice.  Failure to submit a Notice of Intent to Appear in a timely 
manner may be interpreted by the State Water Board as intent not to appear.  If BBID fails 
to submit a Notice of Intent to Appear by the deadline specified in this notice, the 
State Water Board will deem the request for a hearing regarding the administrative 
civil liability complaint to be withdrawn, and administrative civil liability may be 
imposed without further notice.  Similarly, if BBID withdraws its request, 
administrative civil liability may be imposed without further notice. 

 
Any faxed or emailed Notices of Intent to Appear must be followed by a mailed or delivered 
hard copy with an original signature. 
 
Interested persons who will not be participating as parties, but instead presenting only  
non-evidentiary policy statements should also file a Notice of Intent to Appear.  
 

 The Notice of Intent to Appear must state the name and address of the participant.  Except 
for interested persons who will not be participating as parties, the Notice of Intent to Appear 
must also include:  (1) the name of each witness who will testify on the party’s behalf;  
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(2) a brief description of each witness’ proposed testimony; and (3) an estimate of the time 
(not to exceed the total time limit for oral testimony described in section 9, below) that the 
witness will need to present a brief oral summary of his or her prior-submitted written 
testimony. (See section 6, below.)  Parties who do not intend to present a case-in-chief but 
wish to cross-examine witnesses or present rebuttal should so indicate on the Notice of 
Intent to Appear.1  Parties who decide not to present a case-in-chief after having submitted a 
Notice of Intent to Appear should notify the State Water Board and the other parties as soon 
as possible. 

 
Parties who are not willing to accept electronic service of hearing documents should check 
the appropriate box on the Notice of Intent to Appear. (See section 7, below.) 
 
The State Water Board will mail a service list of parties to each person who has submitted a 
Notice of Intent to Appear.  The service list will indicate if any party is unwilling to accept 
electronic service.  If there is any change in the hearing schedule, only those parties on the 
service list, and interested persons that have filed a Notice of Intent to Appear expressing 
their intent to present a policy statement only, will be informed of the change. 
 

6. WRITTEN TESTIMONY AND OTHER EXHIBITS:  Exhibits include written testimony, 
statements of qualifications of expert witnesses, and other documents to be used as 
evidence.  Each party proposing to present testimony on factual or other evidentiary matters 
at the hearing shall submit such testimony in writing.2  Written testimony shall be designated 
as an exhibit, and must be submitted with the other exhibits.  Oral testimony that goes 
beyond the scope of the written testimony may be excluded.  A party who proposes to offer 
expert testimony must submit an exhibit containing a statement of the expert witness’s 
qualifications.  
 
Each party shall submit to the State Water Board three (3) paper copies and one electronic 
copy of each of its exhibits.  With its exhibits, each party must submit a completed Exhibit 
Identification Index.  Each party shall also serve a copy of each exhibit and the exhibit index 
on every party on the service list.  A statement of service with manner of service indicated 
shall be filed with each party’s exhibits. 
  
The exhibits and indexes for this hearing, and a statement of service, must be received by 
the State Water Board and served on the other parties no later than the deadline 
prescribed in the Hearing Notice.  The State Water Board may interpret failure to timely 
submit such documents as a waiver of party status. 
  
All hearing documents that are timely received will be posted on the hearings program 
webpage identified in the hearing notice.  
 
The following requirements apply to exhibits:  
 

 a. Exhibits based on technical studies or models shall be accompanied by sufficient 
information to clearly identify and explain the logic, assumptions, development, and 
operation of the studies or models. 

                                                
1 A party is not required to present evidence as part of a case-in-chief. Parties not presenting evidence as part of a 
case-in-chief will be allowed to participate through opening statements, cross-examination, and rebuttal, and may 
also present closing statements or briefs, if the hearing officers allow these in the hearing. 
2 The hearing officers may make an exception to this rule if the witness is adverse to the party presenting the 
testimony and is willing to testify only in response to a subpoena or alternative arrangement.   
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b. The hearing officers have discretion to receive into evidence by reference relevant, 
otherwise admissible, public records of the State Water Board and documents or other 
evidence that have been prepared and published by a public agency, provided that the 
original or a copy was in the possession of the State Water Board before the notice of 
the hearing is issued. (Cal. Code Regs., tit. 23, § 648.3.)  A party offering an exhibit by 
reference shall advise the other parties and the State Water Board of the titles of the 
documents, the particular portions, including page and paragraph numbers, on which the 
party relies, the nature of the contents, the purpose for which the exhibit will be used 
when offered in evidence, and the specific file folder or other exact location in the State 
Water Board’s files where the document may be found. 

 
 c.  A party seeking to enter in evidence as an exhibit a voluminous document or database 

may so advise the other parties prior to the filing date for exhibits, and may ask them to 
respond if they wish to have a copy of the exhibit. If a party waives the opportunity to 
obtain a copy of the exhibit, the party sponsoring the exhibit will not be required to 
provide a copy to the waiving party.  Additionally, with the permission of the hearing 
officers, such exhibits may be submitted to the State Water Board solely in electronic 
form, using a file format readable by Microsoft Office 2003 software. 

 
 d. Exhibits that rely on unpublished technical documents will be excluded unless the 

unpublished technical documents are admitted as exhibits. 
 
 e. Parties submitting large format exhibits such as maps, charts, and other graphics shall 

provide the original for the hearing record in a form that can be folded to 8 ½ x 11 
inches.  Alternatively, parties may supply, for the hearing record, a reduced copy of a 
large format original if it is readable.  

 
7. ELECTRONIC SUBMISSIONS: To expedite the exchange of information, reduce paper use, 

and lower the cost of participating in the hearing, participants are encouraged to submit 
hearing documents to the State Water Board in electronic form and parties are encouraged 
to agree to electronic service. 
 
Any documents submitted or served electronically must be in Adobe Portable Document 
Format (PDF), except for Exhibit Identification Indexes, which may be in a format supported 
by Microsoft Excel or Word. Electronic submittals to the State Water Board of documents 
less than 11 megabytes in total size (incoming mail server attachment limitation) may be 
sent via electronic mail to: wrhearing@waterboards.ca.gov with a subject of  
“BBID ACL Hearing”.  Electronic submittals to the State Water Board of documents greater 
than 11 megabytes in total size should be submitted on a compact disc (CD).  Each 
electronically submitted exhibit must be saved as a separate PDF file, with the name in 
lower case lettering.  
 

8. PRE-HEARING CONFERENCE:  At the hearing officers’ discretion, a pre-hearing 
conference may be conducted before the proceeding to discuss the scope of the hearing, 
the status of any protests, and any other appropriate procedural issues.  

 
9. ORDER OF PROCEEDING:  Hearing officers will follow the Order of Proceedings specified 

in California Code of Regulations, title 23, section 648.5. Participants should take note of the 
following additional information regarding the major hearing events. The time limits specified 
below may be changed by the hearing officers, for good cause.  
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a. Policy Statements Within the Evidentiary Hearing:  Policy statements will be heard at 
the start of the hearing, before the presentation of cases-in-chief. Oral summaries of the 
policy statements will be limited to five (5) minutes or such other time as established by 
the hearing officers. 

b. Presentation of Cases-In-Chief:  Each party who so indicates on a Notice of Intent to 
Appear may present a case-in-chief addressing the key issues identified in the hearing 
notice.  The case-in-chief will consist of any opening statement, oral testimony, 
introduction of exhibits, and cross-examination of the party’s witnesses.  The hearing 
officers may allow redirect examination and recross examination.  The hearing officers 
will decide whether to accept the party’s exhibits into evidence upon a motion of the 
party after completion of the case-in-chief.  
 

i. Opening Statements:  At the beginning of a case-in-chief, the party or the party’s 
attorney may make an opening statement briefly and concisely stating the objectives 
of the case-in-chief, the major points that the proposed evidence is intended to 
establish, and the relationship between the major points and the key issues.  Oral 
opening statements will be limited to (20) minutes per party.  A party may submit a 
written opening statement before the hearing or during the hearing, prior to their 
case-in-chief.  Any policy-oriented statements by a party should be included in the 
opening statement. 

 
ii. Oral Testimony:  All witnesses presenting testimony shall appear at the hearing. 

Before testifying, witnesses shall swear or affirm that the written and oral testimony 
they will present is true and correct.  Written testimony shall not be read into the 
record.  Written testimony affirmed by the witness is direct testimony.  Witnesses will 
be allowed up to (20) minutes to summarize or emphasize their written testimony on 
direct examination. Each party will be allowed up to one (1) hour total to present all 
of its direct testimony.3 

 
iii. Cross-Examination:  Cross-examination of a witness will be permitted on the 

party’s written submittals, the witness’ oral testimony, and other relevant matters not 
covered in the direct testimony. (Gov. Code, § 11513, subd. (b).)  If a party presents 
multiple witnesses, the hearing officers will decide whether the party’s witnesses will 
be cross-examined as a panel.  Cross-examiners initially will be limited to one (1) 
hour per witness or panel of witnesses.  The hearing officers have discretion to allow 
additional time for cross-examination if there is good cause demonstrated in an offer 
of proof.  Ordinarily, only a party or the party’s representative will be permitted to 
examine a witness, but the hearing officers may allow a party to designate a person 
technically qualified in the subject being considered to examine a witness.  

 
iv. Redirect and Recross Examination:  Redirect examination may be allowed at the 

discretion of the hearing officers.  Any redirect examination and recross examination 
permitted will be limited to the scope of the cross-examination and the redirect 
examination, respectively.  The hearing officers may establish time limits for any 
permitted redirect and recross examination.  

 

                                                
3 The hearing officers may, for good cause, approve a party’s request for additional time to present direct testimony 
during the party’s case-in-chief. The hearing officers may allow additional time for the oral direct testimony of the 
witness if the witness is adverse to the party presenting the testimony and the hearing officers are satisfied that the 
party could not produce written direct testimony for the witness.   
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v. Questions by State Water Board and Staff:  State Water Board members and staff 
may ask questions at any time and may cross-examine any witness.  

 
c. Rebuttal:  After all parties have presented their cases-in-chief and their witnesses have 

been cross-examined, the hearing officers will allow parties to present rebuttal evidence.  
Rebuttal evidence is new evidence used to rebut evidence presented by another party. 

 
Rebuttal testimony and exhibits need not be submitted prior to the hearing, although the 
hearing officers may require submittal of rebuttal testimony and exhibits before they are 
presented in order to improve hearing efficiency.  Rebuttal evidence is limited to 
evidence that is responsive to evidence presented in connection with another party's 
case-in-chief, and it does not include evidence that should have been presented during 
the case-in-chief of the party submitting rebuttal evidence.  It also does not include 
repetitive evidence.  Cross-examination of rebuttal evidence will be limited to the scope 
of the rebuttal evidence. 
 

d. Closing Statements and Legal Arguments:  At the close of the hearing or at other 
times, if appropriate, the hearing officers may allow oral closing statements or legal 
arguments or set a schedule for filing legal briefs or written closing statements.  If the 
hearing officers authorize the parties to file briefs, three copies of each brief shall be 
submitted to the State Water Board, and one copy shall be served on each of the other 
participants on the service list.  A party shall not attach a document of an evidentiary 
nature to a brief unless the document is already in the evidentiary hearing record or is 
the subject of an offer into evidence made at the hearing.  

 
10. EX PARTE CONTACTS:  During the pendency of this proceeding, commencing no later 

than the issuance of the Notice of Hearing, there shall be no ex parte communications with 
State Water Board members or State Water Board hearing team staff and supervisors, 
regarding substantive or controversial procedural issues within the scope of the proceeding. 
(Gov. Code, §§ 11430.10-11430.80.)  Any communications regarding potentially 
substantive or controversial procedural matters, including but not limited to 
evidence, briefs, and motions, must demonstrate that all parties were served and the 
manner of service.  Parties may accomplish this by submitting a proof of service or by 
other verification, such as correct addresses in an electronic-mail carbon copy list, or a list of 
the parties copied and addresses in the carbon copy portion of a letter. Communications 
regarding non-controversial procedural matters are permissible and should be directed to 
staff on the hearing team, not State Water Board members. (Gov. Code, § 11430.20, subd. 
(b).) A document regarding ex parte communications entitled "Ex Parte Questions and 
Answers" is available upon request or from our website at: 
http://www.waterboards.ca.gov/laws_regulations/docs/exparte.pdf.  

 
11. RULES OF EVIDENCE:  Evidence will be admitted in accordance with Government Code 

section 11513. Hearsay evidence may be used to supplement or explain other evidence, but 
over timely objection shall not be sufficient in itself to support a finding unless it would be 
admissible over objection in a civil action. 
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NOTICE OF INTENT TO APPEAR 
 
________________________________ plans to participate in the water right hearing regarding 
(name of party or participant) 
 

Administrative Civil Liability 
against 

Byron-Bethany Irrigation District 
 

scheduled to commence 
Wednesday, October 28, 2015 and continue, if necessary, 

on October 29 and 30, 2015 
at 9:00 a.m. 

 
1) Check only one (1) of the following: 
☐ I/we intend to present a policy statement only. 
☐ I/we intend to participate by cross-examination or rebuttal only. 
☐ I/we plan to call the following witnesses to testify at the hearing. (Fill in the Following Table) 
 

NAME SUBJECT OF PROPOSED TESTIMONY ESTIMATED 
LENGTH OF 

DIRECT 
TESTIMONY 

 

EXPERT 
WITNESS 
(YES/NO) 

 

    
    
    
    
    

(If more space is required, please add additional pages or use reverse side.) 
 
2) Fill in the following information of the Participant, Party, Attorney, or Other 
Representative: 
 
Name (Print): _________________________________________________________________ 
 
Mailing 
Address: ____________________________________________________________________ 
 
____________________________________________________________________________ 
 
Phone Number:  (     )                                                 . Fax Number:  (      )__________________ 
 
E-mail: ______________________________________________________________________ 
 
Optional: 

☐ I/we decline electronic service of hearing-related materials. 
 
Signature: _________________________________________ Dated: ____________________
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    Page  ____ of ____ 
Exhibit Identification Index 

 
Administrative Civil Liability 

against 
Byron-Bethany Irrigation District 

 
scheduled to commence 

Wednesday, October 28, 2015 and continue, if necessary, 
on October 29 and 30, 2015 

at 9:00 a.m. 
 

PARTICIPANT:  ________________________________________________ 
 

Exhibit 
Identification 

Number 
Exhibit Description Status of Evidence 

(for Hearing Team use Only) 

  Introduced Accepted By Official 
Notice 
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our target for this year. And we feel that we will be 

going through October, so we do have more time. 

And it did take us some time to get started up 

and retrain resources. Each year we do this. And when 

we have different resources, we invest a lot of time in 

training them with -- field safety training is a 

mandatory requirement, and all the other activity that 

we have to do. And then equip them with the proper 

training on using our ERIM system and then also GPS 

units. 

As far as curtailments, if you look at our 

curves on the website, we have not issued new 

curtailment notices -- I should say water shortage 

notices. At this time, the demand in the watersheds are 
1 

going slightly down after July is the peak month for 

water demand in our analysis. But the supply is not 

getting any better. 

So we are looking at some tributaries of the 

Sacramento River and watching those very closely to see 

if additional curtailments are necessary. And we are 

also looking at other areas of the state to see if there 

is a need for further curtailment. 

San Joaquin, we have -- looking at some of the 

other tributaries -- because, as you know, we have done 

the Merced River down to a lower level and then also the 

KATHRYN DAVIS & ASSOCIATES 916.567.4211 20 
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1 upper San Joaquin. 

2 Overall in the Sacramento / San Joaquin, we are 

3 adding 1903, an earlier priority date. And if you look 

4 at the supply and demand where we are bouncing around 

5 that for the Sacramento, on the San Joaquin, it is 

6 slightly below that but there are some very large 

7 diverters that would take up that space. 

8 So we want to make sure that we do curtailments 

9 or notices where necessary and appropriate. So that is 

10 why we are looking at the tributary level on these 

11 issues. And I believe that is all we have. 
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(Whereupon, end of transcribed portion. ) 
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STEVEN A. RERUM- SBN: 90462 
JEANNE M. ZOLEZZI- SBN: 121282 

2 KARNA E. HARRIGFELD- SBN: 162824 
HERUM\CRABTREE\SUNT AG 

3 A California Professional Corporation 
57 57 Pacific A venue, Suite 222 

4 Stockton, CA 95207 

5 
Telephone: (209) 4 72-7700 

Attorneys for Petitioner 
6 THE WEST SIDE IRRIGATION DISTRICT 

7 

JUL 2 3 2015 

'------~.lot.LI...I.j.Lit-oi..Ll.L.L~~· ....... g Fees 
Pursuant to Government 
Code Section 6103 

8 

9 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 
IN AND FOR THE COUNTY OF SACRAivt:ENTO 

10 THE WEST SIDE IRRIGATION DISTRICT; ) Case No.: 34-2015-80002121 
CENTRAL DELTA WATERAGENCY; ) 
SOUTH DELTA WATER AGENCY; and ) BeRQP@ifE£>1 ORDER PARTIALLY 
WOODS IRRIGATION COMPANY, ~GRANTING PETITIONERS' EX PARTE 

11 

12 APPLICATION FOR TEMPORARY 
Petitioners/Plaintiffs, RESTRAINING ORDER AND ISSUING AN 

13 vs. ) ORDER TO SHOW CAUSE AS TO WHY A 
) PRELIMINARY INJUNCTION SHOULD 

14 CALIFORNIASTATEWATER )NOTBEGRANTED 
RESOURCES CONTROL BOARD; ) 

15 THOMAS HOWARD, EXECUTIVE ) 
DIRECTOR OF CALIFORNIA STATE ) Petition Filed: June 29, 2015 

16 WATER RESOURCES CONTROL BOARD;) 
and DOES 1 THROUGH I 00, INCLUSIVE. ) Hon. Shelleyanne W . L. Chang 

Respondents/Defendants. ~ 17 

18 _____________________________ ) 
19 Ill 

20 Ill 

21 Ill 

22 Ill 

23 Ill 

24 Ill 

25 On July 8, 2015, Petitioners/Plaintiffs', The West Side Irrigation District, Central Delta 

26 Water Agency ("CDWA") and South Delta Water Agency ("SDWA") (collectively, 

27 "Petitioners"), Ex Parte Application Seeking a Stay or Tetnporary Restraining Order I Order to 

28 

HE RUM\ CRABTREE\ SUNTAG 
\ \ ~~r.y, · ,f· .... ~ 

[PROPOSED] ORDER GRANTING PETITIONERS, EX PARTE APPLICATION FOR TEMPORARY RESTRAINING ORDER AND 
ISSUING AN ORDER TO SHOW CAUSE AS TO WHY A PRELIMINARY INJUNCTION SHOULD NOT BE GRANTED 
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Show Cause concerning the May 1, 2015 and June 12, 2015 Curtailment Letters1 issued by 

2 Respondent~/Defendants, the California State Water Resources Control Board and through its 

3 Executive Director, Thomas Howard (collectively, "Respondents"), came on for ex parte hearing 

4 in the above-referenced Court before the Honorable Judge Shelleyanne W. L. Chang, Judge 

5 Presiding. 

6 Steven A. Rerum, Jennifer L. Spaletta and Dean Ruiz appeared for Petitioners/Plaintiffs 

7 and Matthew Bullock and Clifford Lee appeared for Respondents/Defendants at the Ex Pal'te 

8 Hearing. The parties submitted moving and opposing papers on an ex parte basis shortly before 

9 the hearing. All parties had the opportunity to present oral arguments concerning the issues 

10 raised in the moving and opposing papers. 

11 Having considered the moving and opposing papers and having considered the oral 

12 arguments presented by the parties regarding the ex parte application for stay or temporary 

13 restraining order, and good cause having been shown, the COURT FINDS AS FOLLOWS: 

14 1. The Curtailment Letters are properly subject to a judicial determination of whether they 

15 violate the Petitioners' due process rights such that a temporary restraining order/order to 

16 show cause should issue. 2 

17 2. Although a petition for reconsideration filed by West Side Irrigation District is pending 

18 concerning the May Curtailment Letter, the Court finds this is a situation where the 

19 pursuit of the administrative remedy would result in ineparable ha1m absent a temporary 

20 restraining order. (See People ex rel. DuFauchard v. US. Financial Management, Inc. 

21 

22 

23 

24 

25 

26 

27 

28 

HERUM \cRABTREE \SUNTAG 
sJii.t~~tO·~ 

1 The May 1, 2015 Cutiailment Letter is titled "NOTICE OF UNAVAILABILITY OF WATER 
AND IMMEDIATE CURTAILMENT" (hereinafter "May Curtailment Letter"). The June 12, 
2015 Curtailment Letter is titled "NOTICE OF UNAVAILABILITY OF WATER AND NEED 
FOR IMMEDIATE CURT AILMENT" (hereinafter "June Curtailment Letter"). Collectively, the 
May 1, 2015 Curtailment Letter and the June 12, 2015 Curtailment Letter are entitled 
"Curtailment Letters." 

2 Petitioners have filed a petition for reconsideration pursuant to California Water Code section 
1126(b) which petition is still pending before the Water Resources Control Board and for which 
the 90~day period for reconsideration has not yet expired. (See Petition, 1 21 ; W at. Code § 1122.) 
The Coul't declines to interfere in these administrative proceedings, and consequently in no way 
stays the futiherance of that petition in accordance with the Water Code. The Court agrees that in 
light of the pending reconsideration petition, this matter is not subject to a Civil Code section 
1094.5, subdivision (g) stay. 

--------------------------------~2----------------------------------l 
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(2009) 169 Cal.App.4th 1502, 1512) (citing Public Employment Relations Bd v. Superior 

Court (1993) 13 Cal.App.4th 1816, 1827). Petitioners' belief that they must stop 

diverting water, not because to do so would be a legal violation but merely a violation of 

the May Curtailment Letter, will result in irreparable harm to their crops while they await 

a decision on the petition for reconsideration. (Decl. of Jack Alvarez,,, 7, 8, 11.) 

Consequently, Petitioners will be irreparably harmed should they have to wait for final 

resolution of the administrative process before obtaining relief from the immediate 

mandate the May Curtailment Letter apperu·s to impose outside of the statutory processes 

provided by the Water Code. 

3. The Court futther finds, for the reasons stated below, that the issuance of the Curtailment 

Letters violated Petitioners' Due Process rights. Every day the Letters remains in their 

current form constitutes a violation of those constitutional rights. Accordingly, it is 

proper for this Court to issue a temporary restraining order while the administrative 

process is ongoing. 

4. With regard to the June Cuttailment Letter, the Cou1t liberally construes the allegations 

of the Petition For Writ of Administrative Mandate, as it must, and finds that for purposes 

of this ex parte application, Petitioners CDWA and SDWA have adequately pled that 

certain of their landowners exercise pre-1914 appropriative and/or permit licenses rights 

that are subject to the directives given in the June Letter. (Petition, ,13, 14.) 

Consequently, Petitioners CDW A and SDWA have standing to bring the instant 

application concerning the June Curtailment Letter. 

5. The Coutt finds the Curtailment Letters are coercive in nature and go beyond the 

"informational" purpose the Board claims prevents a stay. Consequently, Petitioners are 

likely to succeed on the merits. As in Duarte Nursery, Jn·c. v. United States Corps of 

Engineers (2014) 17 F.Supp.3d 1013 (Duarte), even though the Cuttailment Letters are 

not enforceable on their own and there are no separate penalties for violating them> the 

language used in the Curtailment Letters results in a "cornman[ d] by the ... [g]overnment 

to stop [water divetting] activities., (Duarte} 17 F.Supp.3d. at 1018.) It is not a 

--------------------------------~3----------------------------------l 
[PROPOSED] ORDER GRANTING PETITIONERS' EX PARTE APPLICATION FOR TEMPORARY RESTRAINING ORDER AND 
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1 suggestion for "voluntary cessation of activities,, but instead requires Petitioners to 

2 "immediately stop diverting water.'' (!d. at 1019; Pet. exh. B.) 

3 6. Respondents argue Duarte is distinguishable because it involved a single letter sent to a 

4 single rights-holder, and provided that the Army Corps of Engineers had already 

5 determined that a violation of the Clean Water Act had occuned. (Duarte, 17 F.Supp.3d 

6 at 1015.) Respondents contend the challenged Cutiailment letters are form letters being 

7 sent to hundreds of appropriators, and are merely informational with no pre-

8 determination that any individual rights-holder has violated the law. 

9 7. While all parties acknowledge the Curtailment Letters were sent to more than one 

10 appropriator, the letters provided to the Court are addressed to an individual company, 

11 and identify a specific claim of rights at issue. The Cuttailment Letters further declare 

12 and determine that the recipient is not entitled to dive1t water because that water is 

13 necessary to meet senior water rights holders, thus making a determination of the 

14 recipient's water rights priority. (Pet., exh. B, 12.) By including this specific information, 

15 the Cuttailment Letters appear not to be generalized notices, but instead a specific 

16 adjudication and command with respect to the particular rights holder. 

17 8. Further, nothing in Duarte limits its holding to an instance involving only one notice. The 

18 Duarte couit' s focus was on the fact that nothing in the letter notified "plaintiffs that the 

19 Corps could not take action based upon the CDO alone.'' (Duarte, 17 F.Supp.3d at 1022.) 

20 The same is true in this situation, as the Curtailment Letters indicate the recipient must 

21 "immediately stop diverting water" and do not clearly state the letter is merely 

22 informational, without any legal force or effect. 

23 9. The Curtailment Letters also require recipients to "document receipt of this notice by 

24 completing an online Curtailment Certification Form (Form) within seven days. The 

25 Form confirms your cessation of diversion under the specific pre-1914 claim of right. 

26 Con1pletion of the Form is mandatory ... " Nowhere in this language do the Curtailment 

27 Letters assert that Petitioners are free to ignore the directive to cease diverting water or 

28 

HERUM \CRASTREE \suNTAG 
.\~ ir.,l\~ Y:') 

__________________________________ 4 ___________________________________ , 
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1 that this directive is merely a suggestion.3 At the hearing on this matter, Respondents 

2 acknowledged that the Form requires diverters to sign under penalty of perjury that they 

3 are no longer diverting water. 

4 10. Although the Curtailment Letters do not state that the Board has made a specific 

5 determination that the particular recipient has already engaged in illegal conduct, the 

6 letters plainly state that the recipient must "immediately stop diverting water" because 

7 there is insufficient water for the diverter to continue diverting and that the only action 

8 available is to sign the compliance certification that "confirms your cessation of diversion 

9 under the specific pre~1914 claim of right." (Pet., exh. B.)4 As in Duarte, this strong 

10 directive implicates a pre-determination as to the availability of water pursuant to the 

11 recipient's appropriation rights. The Board, "did not 'notify' plaintiffs they were 

12 operating in violation of the law, it commanded plaintiffs to stop their activities.'' 

13 (Duarte, 17 F.Supp.3d at 1023.) 

14 11. At oral argument, Respondents argued that because the Curtailment Letters did not 

15 expand or alter Petitioners' civil liability for water diversions and are merely 

16 "informational documents", a temporary restraining order should not issue. Respondents' 

17 argument is not only misguided, it is also inaccurate. 

18 12. The focus is not whether the Petitioners' legal exposure remains unchanged or not, but 

19 rather whether the Cmiailment Letters could be reasonably interpreted to be an order or 

20 command by the government, not merely a suggestion or request for voluntary cessation 

21 of activities. (Duarte, 17 F.Supp.3d at 1020.) Moreover, contrary to Respondents' 

22 assertions, the Curtailment Letters have altered Petitioners' legal position. The 

23 Curtailment Letters state that even if there is available water for the water user, said wate 

24 

25 

26 

27 

28 

HERUM \CRABTREE \sUNTAG 
;,:n,~_.;_':r,t.:; 

3 This is similar to Phelps v. State Water Resources Control Board (2007) 157 Cal.App.4th 89, 
where the Court held plaintiffs were aggrieved by a curtailment notice within the meaning of 
section 1126(b) because it "required plaintiffs to immediately discontinue diversion of water 
unde1· their licenses.'' Althougli Phelps involved only one notice, the implication of the language 
of the letters is the same as in this case. 

4 In Duarte the Court noted that the assertion that a violation has already occurred, by itself, is 
insufficient to satisfy the lipeness requirement A letter or notice must also threaten 
consequences for failure to take certain action, as it does here. (Duarte, 17 F.Supp.3d at 1 025.) 
--------------------------------~5-----------------------------------· 
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is dedicated for senior water rights' holders needs, conclude that the recipient no longer 

has any legal right to said water, and orders the recipient to "immediately stop diverting 

water ... " Indeed, the Curtailment Letters appear to alter Petitioners' civil liability as the 

Board has apparently concluded without hearing or notice that Petitioners are no longer 

entitled to divert water for their needs. 

13. As the court in Duarte stated, "If the [Letters] were simply a 'notification' to plaintiffs, 

then it should have said. so, rather than clothing itself as an 'order' which carried with it 

the authority to 'prohibit' the plaintiffs from continuing their activities." (Duarte, 17 

F.Supp.3d at 1020.) The Court recognizes, and Respondents admit, that the Curtailment 

Letters do not subject Petitioners to any additional liability or penalties above that which 

they may already be subjected to due to the extreme drought conditions California is 

currently experiencing. However, the Cwiailrnent Letters represent that the Board has 

already adjudicated that the recipients are no longer entitled to divelt water and that any 

future diversions would be improper and a trespass ["This Form confirms your cessatio 

of diversion under the specific post-1914 water right ... Completion of the form is 

mandatory to avoid unnecessary enforcement proceedings')]. 

14. Respondents are free to provide truly informational notices to water diverters of the 

nature of the drought and the Board's right to initiate Water Code section 1831 or 1052 

proceedings. Respondents are also free to initiate inquiries with diverters as to whether 

they have alternate water sources and to otherwise exercise their statutory enforcement 

authority under the Water Code, including investigation and instituting any actions for 

trespass. To be clear, Respondents are free to exercise their statutory authority to enforce 

the Water Code as to any water user, including these Petitioners, if it deems them to be in 

violation of any provisions of the Water Code, so long as the bases for said action are not 

the Curtailment Letters. 

15. However, the language of the Curtailment Letters goes beyond informational and is 

instead coercive such that a recipient is likely to believe they are no longer allowed to 

divert. This belief is not because such a diversion would be a trespass or other legal 

--------------------------------~6 ___________________________________ , 
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violation, but because the Board has already declared in the Curtailment Letters that it 

2 has made a determination that they are no longer entitled to divert under their 

3 appropriative water rights, without any sort of pre-deprivation hearing. Respondents do 

4 not challenge Petitioners' assettion that any cessation of water diversion done in response 

5 to the Curtailment Letters, not as a result of an unavailability of legally divertible water, 

6 would cause a serious hardship to Petitioners. This is an issue ripe for judicial 

7 intervention and the Cou1t concludes that the Curtailment Letters as presently drafted 

8 constitute a violation of the due process rights of the Petitionets. 5 

9 16. The Curtailment Letters, including the requirement that recipients sign a compliance 

l 0 certification confirming cessation of diversion, result in a taking of Petitioners' property 

11 rights without a pre-deprivation hearing, in violation of Petitioners' Due Process Rights. 

12 Based on the foregoing, the COURT HEREBY ORDERS AS FOLLOWS: 

13 

14 ( 1) Petitioners' ex parte application for a temporary restraining order and an order to show 

15 cause as to why a preliminary injunction should not issue requiring the Board to issue a 

16 revised letter/notice that is informational in nature are HEREBY GRANTED. 

1 7 (2) A temporary restraining order shall issue staying or prohibiting Respondents/ Defendants 

18 State Water Resources Control Board and Thomas Howard from taking any action 

19 against the West Side Irrigation District and landowners of the other petitioner Districts 

20 on the basis of the 2015 Curtailment Letters sent by the Water Board's Executive 

21 Director, Thomas Howard, or on the basis of a failure to complete a Curtailment 

22 Certification Form. 

23 (3) This matter is set for an Order to Show Cause on July 30, 2015 at 9:00 a.m. in 

24 Department 24. Respondents shall file with the clerk of Department 24 and serve (via 

25 email or fax) any supplemental Opposition to the Order to Show Cause no later than 

26 

27 

28 

HE RUM \CRABTREE\SUNTAG 
!..ih.t;!:t'r~ 

5 There is no allegation that Petitioners have filed a petition for reconsideration with the Board 
concerning the June Curtailment Notice. Respondents made no argument that Petitioners were 
required to do so before bringing the instant petition and ex prute application. Consequently, the 
Court does not address whether such a reconsideration petition was required. 
__________________________________ ? ___________________________________ ! 
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July 16,2015. Petitioners shall file with the clerk of Department 24 and serve (via email 

2 or fax) any Reply no later than July 23, 2015. 

3 (4) Petitioners' application for a temporary stay pursuant to Code of Civil Procedure Section 

4 1 094.5(g) is HEREBY DENIED. 

5 

6 IT IS SO ORDERED: 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
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~ift~:-. •l;·t f; 

Date: Jul~~ 2015 SHELLEY ANNE W. L. CHANG 

Honorable Judge Shelleyam1e W. L. Chang 
Superior Court of California, County of Sacramento 

________________________________ 8 _________________________________ 1 

[PROPOSED] ORDER GRANTING PETiTIONERS' EX PARTE APPLICATION FOR TEMPORARY RESTRAINING ORDER AND 
ISSUING AN ORDER TO SHOW CAUSE AS TO WHY A PRELIMINARY INJUNCflON SHOULD NOT BE GRANTED 



BBID Exh. 379

1 PROOF OF SERVICE 

2 I, LAURA CUMMINGS, cettify and declare as follows: 

3 I am over the age of 18 years, and not a party to this action. My business address is 5757 
Pacific Avenue, Suite 222, Stockton, California 95207, which is located in the county where the 

4 mailing described below took place. 

5 l am readily familiar with the business pracf ce at my place of business for collection and 
processing of conespondence for mailing. On July, , 2015 at rny place of business a copy of 

6 [PROPOSED] ORDER GRANTING PETITIONE EX PARTE APPLICATION FOR 
TEMPORARY RESTRAINING ORDER AND ISSUING AN ORDER TO SHOW CAUSE AS 

7 TO WHY A PRELIMINARY INJUNCTION SHOULD NOT BE GRANTED was placed for 
deposit following ordinary course of business as follows: 

8 

9 
[X] BY U.S. MAIL with the United States Postal Service in a sealed envelope, withpostage 

thereon fully prepaid. 

10 OFFICE OF THE CALIFORNIA ATTORNEY GENERAL 
Deputy Attorney General Clifford.Lee 

11 D~puty Attotney General Matthew Bullock 
455 Golde11 Gat~ Ave., Suite 11000 

12 San Francisco, CA 94102 

13 Attorneys for California State Water Resoui~ces Control Boqrd 

14 John Herrick 
LAW OFFICES OF JOHN HERRICK 

15 4255 Pacific Avenue,Suite2 
Stockto11, CA 95207 

16 

17 
Attorney for South. Delta Water Agency 

Dante Jolut Nomellini 
18 Daniel A. Mcdaniel 

Dante John Nomellini,. Jr. 
19 NOMELLINI, GRILLI & McDANIEL 

PROFESSIONAL LAW CORPORATIONS 
20 23 5 East Weber Avenue 

21 

22 

Stockton, California 95202 

Attorneys for Central Delta 1¥ ater Agency 

Jennifer L.Spaletta 
23 SPALEITA LAW, PC 

Post Office Box2660 
24 Lodi, CA 95241 

25 Attm·ney jot• Central Delta Water Agency 

26 

27 

28 

HERUM\ CMBTR£E\SUNTAG 
~ 'r-i~·;:\~n ________________________________ 9 ______________ ~--------~------1 

[PROPOSED] ORDER GRANTING PETITIONERS' EX PARTE APPLICATION FOR TEMPORARY RESTRAINING ORDER AND 
£SSUING AN ORDER TO SHOW CAUSE AS TO WHY A PRELIMINARY INJUNCTION SHOULD NOT BE GRANTED 
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1 S. Dean Ruiz 
HARRIS, PERISI-IO & RUIZ 

2 3439 Brookside Road, Suite 210 
Stockton, CA 95219 

3 
Attorney for Woods Irrigation Company 

4 

5 [X] 

6 
[ ] 

7 

8 [ ] 

9 [ ] 

10 

11 

BY ELECTRONIC MAIL (EMAIL) at a.tn. By sending the docmnent(s)to the 
person(s) at the email address( es) listed below. 

BY FEDERAL EXPRESS/OVERNIGHT MAIL in a sealed envelope, with postage 
thereon fully ptepaid. [Code Civ. Proc., §§ l013(c), 2015.5.] 

BY PERSONAL SERVICE/HAND DELIVERY. 

BY FA QSJMJLE at.approximateJy ~ •. ~1> . tl.m. byuse oftacsimile machine telephone 
number (209) 4 72,..7986. I caused the . acsitnile. machine to print a transmission record of 
the transmission, a copy of which is attached to this declaration. The ttansmission was 
reported as>complete and without error. [Cal. Rule ofCourt2008 and2003(3).] 

I certify and declare under penalty of petjury undet thelaws of the State of California tha 
12 the foregoing is true and correct. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Dated: July~; 2015 

\ . . 
HERUM \CRABTREE\ SUNTAG 

\ \ 
?-F~.~:H.~-;.~ ------:-------,---------10 .. _ -----------------j 

[PROPOSED] ORDER GRANTING PETITIONERS' EX PARTE APPL1CATION FOR TEMPORARY RESTRAINING ORDER AND 
ISSUING AN ORDER TO SHOW CAUSE AS TO WHY A PRELIMINARY INJUNCTION SHOULD NOT BE GRANTED 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT A 





· · · · · · · · · · · ·BEFORE THE

· · · CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

IN RE THE MATTERS OF:

· · · · · · · · · · · · · · · ·SWRCB Enforcement Actions
· · · · · · · · · · · · · · · · · ·ENFO1951; ENFO1949
WEST SIDE IRRIGATION
DISTRICT CEASE AND DESIST
ORDER HEARING,

· · · · ·and

BYRON-BETHANY IRRIGATION
DISTRICT ADMINISTRATIVE
CIVIL LIABILITY HEARING.
___________________________/

· · · · · · · DEPOSITION OF MICHAEL GEORGE

· · · · · · · · · · December 7, 2015

· · · · Reported By:· KATHRYN DAVIS, CSR No. 3808



·1· · · · · · · · · · · · · APPEARANCES

·2· ·For the Central Delta Water Agency:

·3· · · · · ·SPALETTA LAW PC
· · · · · · ·By:· JENNIFER SPALETTA
·4· · · · · ·Attorney at Law
· · · · · · ·P.O. Box 2660
·5· · · · · ·Lodi, California 95421

·6
· · ·For the Byron-Bethany Irrigation District:
·7
· · · · · · ·SOMACH SIMMONS & DUNN
·8· · · · · ·By:· DANIEL KELLY
· · · · · · ·Attorney at Law
·9· · · · · ·500 Capitol Mall, Suite 1000
· · · · · · ·Sacramento, California 95814
10

11· ·For the West Side Irrigation District, Banta-Carbona
· · ·Irrigation District and Patterson Irrigation District:
12
· · · · · · ·HERUM/CRABTREE/SUNTAG
13· · · · · ·By:· JEANNE M. ZOLEZZI
· · · · · · ·Attorney at Law
14· · · · · ·5757 Pacific Avenue, Suite 222
· · · · · · ·Stockton, California 95207
15

16· ·For the San Joaquin Tributaries Authority:

17· · · · · ·O'LAUGHLIN & PARIS, LLP
· · · · · · ·By:· TIM WASIEWSKI
18· · · · · ·Attorney at Law
· · · · · · ·2617 K Street, Suite 100
19· · · · · ·Sacramento, California 95816

20
· · ·For the Division of Water Rights:
21
· · · · · · ·SWRCB OFFICE OF ENFORCEMENT
22· · · · · ·By:· CHRISTIAN CARRIGAN, Director
· · · · · · · · · ANDREW TAURIAINEN, Senior Staff Counsel
23· · · · · · · · JOHN PRAGER, Attorney III
· · · · · · · · · KEN PETRUZZELLI, Attorney III
24· · · · · ·Attorneys at Law
· · · · · · ·1101 I Street, 16th Floor
25· · · · · ·Sacramento, California 95814



·1· · · · · · · · · ·APPEARANCES CONTINUED

·2
· · ·For the California Department of Water Resources:
·3
· · · · · · ·Department of Water Resources
·4· · · · · ·Office of the Chief Counsel
· · · · · · ·By:· ROBIN McGINNIS
·5· · · · · ·Attorney at Law
· · · · · · ·1416 Ninth Street, Room 1104
·6· · · · · ·Sacramento, California 95814

·7
· · ·For the State Water Contractors:
·8
· · · · · · ·STATE WATER CONTRACTORS
·9· · · · · ·By:· STEFANIE MORRIS
· · · · · · ·Attorney at Law
10· · · · · ·1121 L Street, Suite 1050
· · · · · · ·Sacramento, California 95814
11

12· ·For the South Delta Water Agency:

13· · · · · ·HARRIS, PERISHO & RUIZ
· · · · · · ·By:· S. DEAN RUIZ
14· · · · · ·Attorney at Law
· · · · · · ·3439 Brookside Road, Suite 210
15· · · · · ·Stockton, California 95129

16
· · ·For the Westlands Water District:
17
· · · · · · ·KRONICK MOSKOVITZ TIEDEMANN & GIRARD
18· · · · · ·BY:· REBECCA R. AKROYD
· · · · · · ·Attorney at Law
19· · · · · ·400 Capitol Mall, 27th Floor
· · · · · · ·Sacramento, California 95814
20

21

22
· · · · · · · · · · · · · · · --o0o--
23

24

25



·1· · · · · I've also had discussions with other

·2· ·colleagues in state governments and other

·3· ·constituents outside of state government.

·4· ·Q· · · What about counsel of the State Board?· Which

·5· ·counsel?

·6· ·A· · · So I've had discussions about that with Andy

·7· ·Sawyer, Michael Lauffer.· I can't remember

·8· ·specifically carrying on that discussion with Andrew

·9· ·but he would have naturally been involved in some of

10· ·those broader discussions, I would think.

11· ·Q· · · Are you a member of the West Side Irrigation

12· ·District's Prosecution Team?

13· ·A· · · Yes.

14· ·Q· · · Are you a member of the BBID's Prosecution Team?

15· ·A· · · I think I am as a result of having been

16· ·exposed to information.· I have been advised or

17· ·instructed to refrain from discussions with the

18· ·hearing side.

19· ·Q· · · And is Mr. Andy Sawyer part of the Prosecution

20· ·Team for West Side?

21· · · · · MR. CARRIGAN:· Calls for speculation.

22· · · · · THE WITNESS:· I don't know.

23· ·Q· · · BY MS. SPALETTA:· What about Mr. Lauffer?

24· ·A· · · I don't know.

25· · · · · MR. CARRIGAN:· Same.
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·1· ·him not to answer.· I think that infringes on the

·2· ·attorney-client communication.· The topic is the subject

·3· ·matter of the communication.· So I'm going to instruct

·4· ·not to answer.

·5· ·Q· · · BY MR. KELLY:· Did you ever discuss the

·6· ·substance of the Delta pool theory with the chair of the

·7· ·State Water Board?

·8· ·A· · · Yes.

·9· ·Q· · · Tell me about that conversation.

10· ·A· · · It was in the nature of my describing to her

11· ·what I viewed as the unsettled law around the Delta

12· ·pool theory, and some of the arguments on either

13· ·side that I thought needed to be determined and

14· ·adjudicated; and that the State Board's and my own

15· ·administration of water rights in the Delta would be

16· ·significantly advantaged if the issues and the

17· ·substantive law around the Delta pool could be

18· ·determined.

19· ·Q· · · Have you ever had a substantive conversation

20· ·with any other board member besides the chair?

21· ·A· · · Yes.

22· ·Q· · · All of the board members?

23· ·A· · · Yes.

24· ·Q· · · Individually or in group meetings?

25· ·A· · · Primarily individually.· I have discussed it
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·1· ·in open session, and it was also discussed during a

·2· ·performance review which was done in closed session

·3· ·with all the board members present.

·4· ·Q· · · Now I'm going to switch topics.

·5· · · · · You talked with Ms. Spaletta about the April

·6· ·outreach meeting at EPA with respect to, I think it was,

·7· ·supply and demand, the supply and demand analysis.  I

·8· ·don't want to misstate that, but do you recall that

·9· ·conversation?

10· ·A· · · Yes.

11· ·Q· · · You said that you had the meeting with Delta

12· ·interests or representatives.· Was it a publicly-noticed

13· ·meeting, do you know?

14· ·A· · · I believe that outreach meeting was an

15· ·invitation.· The invitations went out.· Some of

16· ·those invitations went to people who communicated

17· ·them more broadly.· And, you know, a number of

18· ·people showed up.· It wasn't exclusive but I don't

19· ·think it was publicly noticed.

20· ·Q· · · Do you know whether BBID was invited to that

21· ·meeting?

22· ·A· · · I do not know.

23· ·Q· · · You talked with Ms. Spaletta a little bit about

24· ·the temporary urgency change petitions.· That was in the

25· ·context of an email, one of the email exhibits.· Are you
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curtailing BBID’s water diversions and prohibiting Respondents/Defendants from enforcing the 

same, the July 15, 2015 Rescission and Clarification unlawfully predetermining the 

unavailability of water for BBID, ENF01951, attempting to impose financial penalties on BBID 

for the alleged diversion of water, and the Notice of Public Hearing for ENF01951; and (2) issue 

a declaration of BBID’s rights relative to Respondents’/Defendants’ actions declaring that 

Respondents/Defendants failed to provide BBID with due process with respect to the curtailment 

and pre-determination of the lack of water availability under its vested pre-1914 water right, that 

Respondents’/Defendants’ process for implementing the curtailments at issue herein and 

purported exceptions thereto are contrary to law and enjoining the SWRCB accordingly, and that 

Respondents’/Defendants’ actions towards BBID were unlawful and done with malice towards 

BBID. 

BACKGROUND 

3. In California, rights to surface water are perfected in several ways.  Riparian 

water rights exist by virtue of adjacency of a parcel of land to a water course.  The SWRCB has 

no direct regulatory jurisdiction over these rights to water.  In contrast to riparian rights, 

appropriative rights do not relate directly to the proximity of parcels of land to water.  Rather, 

these rights emanate from the diversion and use of water on lands not adjacent to a water course.  

Two types of appropriative rights exist in California.  The first are “pre-1914” water rights 

perfected pursuant to custom and usage or various Civil Code provisions prior to December 19, 

1914.  The SWRCB has no direct regulatory jurisdiction over these rights to water.  The second 

type of appropriative rights are those that emanate from the Water Commission Act of 1913 

which became effective on December 19, 1914.  These rights, called “post-1914” water rights, 

are perfected through a system of permits and licenses.  The SWRCB has direct regulatory 

authority over post-1914 water rights.  Other types of surface water rights exist, but are not 

relevant to the instant action. 

4. The SWRCB and the Courts have concurrent jurisdiction to determine waste and 

unreasonable use of water.  See e.g., article X, section 2, California Constitution.  In this case, 

there are no allegations of waste and unreasonable use of water. 
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5. The SWRCB and the Courts have concurrent jurisdiction on the question of 

whether a water right is valid.  That determination is a mixed question of law and fact.  The 

SWRCB has never made a determination that BBID’s pre-1914 water rights are not valid. 

6. The SWRCB and the Courts have concurrent jurisdiction in all water right 

controversies.  BBID was within its legal rights to bring the instant controversy before a court of 

competent jurisdiction.  

7. BBID holds a pre-1914 appropriative water right to divert and beneficially use 

water from watercourses in the California Delta.  The priority date for BBID’s appropriative 

water right is at least May 18, 1914. 

8. On April 23, 2015, the SWRCB sent curtailment notices to all post-1914 water 

right holders in the San Joaquin River watershed, directing those water right holders to cease 

diverting water under their post-1914 water right.  As stated above, the SWRCB has direct 

regulatory authority over post-1914 water rights. 

9. On or about May 1, 2015, the SWRCB sent curtailment notices to all post-1914 

water right holders in the Sacramento River watershed and the Delta, directing those water right 

holders to cease diverting under their post-1914 water right. 

10. On or about May 1, 2015, the SWRCB issued a curtailment notice to all water 

right holders with a condition known as “Term 91” in their water right permits.  “Term 91” is 

triggered when a certain water supply condition exits in the Sacramento-San Joaquin watershed.  

These permits have a priority date after 1968. 

11. On or about June 12, 2015, the SWRCB issued a curtailment notice (Notice) to all 

pre-1914 water right holders in the Sacramento and San Joaquin River watersheds and the Delta 

with a priority date between 1903 and 1914.  The Notice curtailing BBID’s pre-1914 water right 

was sent by the Executive Director and purported to curtail BBID’s pre-1914 appropriative water 

right and certain other pre-1914 appropriative water rights, with a priority date of 1903 or later, 

within the entire Sacramento and San Joaquin River watersheds, including the California Delta.  

The Notice was styled as a “NOTICE OF UNAVAILABILITY OF WATER AND NEED FOR 

IMMEDIATE CURTAILMENT FOR THOSE DIVERTING WATER IN THE 
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SACRAMENTO-SAN JOAQUIN WATERSHEDS AND DELTA WITH A PRE-1914 

APPROPRIATIVE CLAIM COMMENCING DURING OR AFTER 1903”.  (A true and correct 

copy of the Notice is attached hereto as Exhibit A.) 

12. The Notice directed BBID to “immediately stop diverting” under its “pre-1914 

water right[]” and further demanded that, within “seven days,” BBID complete an online 

Curtailment Certification Form certifying that BBID had ceased all diversions under its pre-1914 

right. 

13. The Notice also provided that any further diversion of water under BBID’s 

pre-1914 appropriative water right subjects BBID to administrative fines, cease and desist orders, 

or prosecution in court as set forth as follows:  
 
 
Those who are found to be diverting water beyond what is legally 
available to them may be subject to administrative penalties, cease and 
desist orders, or prosecution in court.  If the State Water Board finds 
following an adjudicative proceeding that a person or entity has diverted 
or used water water [sic] unlawfully, the State Water Board may assess 
penalties of $1,000 per day of violation and $2,500 for each acre-foot 
diverted or used in excess of a valid water right.  (See Water Code, §§ 
1052, 1055.)  Additionally, if the State Water Board issues a Cease and 
Desist Order against an unauthorized diversion, violation of any such 
order can result in a fine of $10,000 per day.  (See Water Code, §§ 1831, 
1845.) 
 

14. The Notice was issued without a hearing or proceeding before the SWRCB.  

BBID was not provided an opportunity to test any evidence or information relied upon by the 

SWRCB or the Executive Director, and BBID was not provided opportunity to present the 

SWRCB with evidence regarding the availability of water diverted under BBID’s pre-1914 

appropriative water right.  The Notice contains no finding that BBID diversions constitute waste 

and unreasonable use. 

15. The same day the Notice was issued, the SWRCB issued a press release that 

provided in bold lettering “Senior Water Rights Curtailed in Delta, San Joaquin & Sacramento 

Watersheds.”  The press release stated the following:  “the State Water Resources Control Board 

(State Water Board) announced today that there is insufficient water available for senior water 

right holders with a priority date of 1903 or later in the San Joaquin and Sacramento watersheds 
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and the Delta.  The need for further curtailment of more senior rights and curtailments in other 

watersheds is being assessed weekly.  Notices are being sent to water right holders that direct 

recipients to stop diversions of water to protect more senior water rights and releases of 

previously stored water, as required by state law.” 

16. In the June 12, 2015 press release, the SWRCB confirmed that 125 water rights 

were being curtailed in the Delta, including BBID’s pre-1914 water right.  The press release also 

provided that those with water rights being curtailed would need to turn to alternate sources of 

water.  Finally, the June 12, 2015 press release stated that the SWRCB had determined there was 

insufficient water available for those who received the Notice. 

17. Taken together, the Notice and June 12, 2015 press release convey the SWRCB’s 

determination that there was no water available for BBID to divert under its pre-1914 

appropriative water right, and based on this putative finding, the SWRCB “curtailed” BBID’s 

pre-1914 appropriative water right. 

18.  The SWRCB’s statement, in the Notice, that BBID is required to cease all 

diversions is consistent with the various presentations and discussions at SWRCB workshops and 

SWRCB Board updates throughout 2015.  At regular SWRCB Board meetings and at public 

workshops, the SWRCB Board members received regular updates from SWRCB management 

and staff, including SWRCB enforcement staff, on the availability of water and on the SWRCB’s 

curtailment efforts.  At the various SWRCB Board meetings and Workshops, SWRCB staff and 

Board members stated that water right holders will be required to cease diversions upon 

receiving a notice of curtailment.  The SWRCB saw curtailments as a ministerial function. 

19. Had BBID immediately complied with the Notice’s command to cease diversions 

and certified that no water was being diverted under BBID’s pre-1914 water right, BBID would 

have shut-off the sole source of water supply to more than ten thousand residents in the 

residential community of Mountain House; BBID would have cut-off the sole source of water 

supply to hundred of landowners and family farmers within BBID, BBID would have 

immediately ceased diversions to the Mariposa Energy Project, and BBID would have 

immediately ceased providing fire protection water supplies to the Contra Costa airport. 
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20. The Notice was sent via electronic mail and certified mail.  BBID received the 

Notice via certified mail on June 15, 2015.  The Notice required certification, within seven days, 

that diversions had ceased.  While BBID disagreed with the SWRCB’s authority to curtail 

BBID’s water right and with the SWRCB’s determination of unavailability of water at BBID’s 

point of diversion, as BBID was the sole source of supply for Mountain House, the Mariposa 

Energy Project, fire protection water for Contra Costa Airport, and the family farms and water 

users within BBID, BBID reasonably believed it had seven days from the receipt, via certified 

mail, of the Notice to cease diversions under its pre-1914 water right. 

21. On or about June 18, 2015, the Banta-Carbona Irrigation District (Banta-Carbona) 

filed an action challenging the SWRCB’s issuance of the Notice (Banta-Carbona Irrigation 

District v. California State Water Resources Control Board, et al., San Joaquin County Superior 

Court Case No. 39-2015-00326421 (Banta-Carbona v. SWRCB)).  As part of its action, Banta-

Carbona sought a temporary restraining order and injunction.  A hearing on the temporary 

restraining order was calendared for June 23, 2015.  Prior to June 23, 2015, the SWRCB moved, 

under section 394 of the California Code of Civil Procedure, for a change of venue to a neutral 

county and, at the same time, filed opposition papers to Banta-Carbona’s request for temporary 

restraining order.  The SWRCB’s opposition papers included an Opposition to Ex Parte 

Application for Stay or Temporary Restraining Order (SWRCB Opposition), and the supporting 

Declaration of John O’Hagan (O’Hagan Declaration).  A copy of the O’Hagan Declaration is 

attached hereto as Exhibit B.   

22. In the O’Hagan Declaration, Mr. O’Hagan declared that he is the Assistant 

Deputy Director overseeing enforcement, and serves the dual role of supervising the SWRCB’s 

staff analyses for determining whether water supplies are sufficient to meet demands.  

Mr. O’Hagan also declared that, in these roles, he regularly provides updates to the SWRCB on 

water supply availability.  

23. Furthermore, in the O’Hagan Declaration, Mr. O’Hagan declared that “a 

curtailment notice is a notification to water right holders of a certain priority of right that, due to 

water shortage conditions, the State Water Board has determined water is not available under 
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their priority of right.”  In the O’Hagan Declaration, Mr. O’Hagan further declared that “the 

notice provides the affected water right holder with the State Water Board’s findings of the 

unavailability of water under their priority of right for a certain right and the need to cease 

diversions under that right.”  Finally, Mr. O’Hagan testifies that the “[d]iversion of water when it 

is unavailable under a diverter’s priority of right constitutes an unauthorized diversion and a 

trespass against the state.”   

24. Mr. O’Hagan and other SWRCB Enforcement staff regularly provide updates and 

presentations to SWRCB Board Members and SWRCB management regarding water supply 

availability and curtailments.  These updates and presentations occurred at each SWRCB Board 

meeting in 2015.  SWRCB management often present along with SWRCB Enforcement staff and 

BBID is informed and believes and thereon alleges that SWRCB Enforcement staff, SWRCB 

Management, and SWRCB Board members met regularly to discuss water supply availability, 

curtailments, and enforcement. 

25. On or about June 25, 2015, the SWRCB issued another notice to BBID and other 

water right holders (Reminder Notice).  The Reminder Notice confirms that the SWRCB 

determined there was no water available for BBID to divert, that the BBID water right was 

“curtailed,” and that BBID was required to complete a certification form confirming BBID 

ceased diversions.  The SWRCB also states in the Reminder Notice that water right holders that 

fail to complete the mandatory certification form would be prioritized for inspections and 

enforcement.  A copy of the Reminder Notice is attached hereto as Exhibit C. 

26. On June 25, 2015, BBID filed a Petition for Reconsideration with the SWRCB 

regarding the Notice.  The Petition for Reconsideration requests the SWRCB to rescind the 

Notice.  The Petition for Reconsideration raises due process concerns, violations of California 

Water Law’s priority system, imposition of an unlawful physical solution, and raises concerns 

about exceptions to curtailments, and takings, among other issues.  The issues raised in the 

Petition for Reconsideration overlap with those raised by the instant litigation.  A copy of 

BBID’s Petition for Reconsideration is attached hereto as Exhibit D.   

27. On or about July 10, 2015, in the related case of West Side Irrigation District v. 
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State Water Resources Control Board, Sacramento County Superior Court Case No. 34-2015-

80002121 (West Side v. SWRCB), the Sacramento Superior Court issued an ORDER AFTER 

HEARING ON EX PARTE APPLICATION FOR TEMPORARY STAY RE: ENFORCEMENT 

OF CURTAILMENT NOTICE OR IN THE ALTERNATIVE TEMPORARY RESTRAINING 

ORDER AND/OR FOR ORDER TO SHOW CAUSE RE: PRELIMINARY INJUNCTION, 

finding, among other things, that the Notice violates due process, and based on this finding the 

Court issued a restraining order prohibiting the SWRCB from taking any action against certain 

water right holder based upon the Notice.  On or about July 23, 2015, in West Side v. SWRCB, 

the Sacramento Superior Court issued a Temporary Restraining Order consistent with its July 10, 

2015 Order.  A Copy of the July 10, 2015 Order in West Side v. SWRCB is attached hereto as 

Exhibit E.  A copy of the Temporary Restraining Order in West Side v. SWRCB is attached 

hereto as Exhibit F. 

28. On July 10, 2015, the same day the above-described Order was issued, the 

SWRCB issued a press release stating that, notwithstanding the Temporary Restraining Order in 

West Side v. SWRCB, any water right holder that received the Notice and continued to divert 

after the Notice was issued would be subject to fines and penalties.  A copy of the July 10, 2015 

Press Release is attached hereto as Exhibit G. 

29. On or about July 15, 2015, the SWRCB issued a “Partial Rescission of April, May 

and June 2015 Curtailment Notices and Clarification of State Water Board Position Re: Notices 

of Unavailability of Water For Those Diverting Water In The Sacramento River Watershed, San 

Joaquin River Watershed and Delta, and Scott River” (Rescission and Clarification).  A copy of 

the Rescission and Clarification is attached hereto as Exhibit H.  The stated purpose of the 

Rescission and Clarification is to rescind the “curtailment” portions of the prior curtailment 

notices, including the Notice, and to reiterate the determination in the Notice that there is no 

water available for BBID to divert, and further diversions would subject BBID to fines and 

penalties. 

30. In an attempt to “clarify” the Notice, the SWRCB threatened BBID and other 

lawful diverters that, while they were not being commanded to cease diversions, if they diverted 
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any water under their pre-1914 water right, they would be subject to the SWRCB’s enforcement 

process and subject to extensive fines and penalties. 

31. Absent a due process hearing and consequent determination and notification from 

the SWRCB that an individual diverter is curtailed, water right holders are able to divert water 

when water is present at their point of diversion.  The SWRCB’s threat of enforcement against 

anyone who diverted water as unlawful and a violation of due process. 

32. According to information previously published by the SWRCB, the SWRCB 

determined there was insufficient water available to meet post-1914 water rights in the 

Sacramento-San Joaquin River watershed long before the SWRCB issued curtailment notices for 

those post-1914 water rights.  Nonetheless, the SWRCB allowed those post-1914 water right 

holders to continue to divert water even though, according to the SWRCB, there was no water 

available under their post-1914 water rights.   

33. While according to the SWRCB there was insufficient water available to satisfy 

post-1914 water rights in the Sacramento-San Joaquin River watersheds prior to the SWRCB’s 

issuance of post-1914 curtailment notices, the SWRCB has not accused any post-1914 water 

right holder of unlawfully diverting water based on unavailability during that intervening time, 

nor has the SWRCB required any post-1914 water right holder to prove water was available to 

that particular water right holder. 

34. Furthermore, while the SWRCB threatened BBID with enforcement for the 

diversion of water under BBIDs pre-1914 water rights, the SWRCB, through its Executive 

Director and/or the Watermaster, has conversely authorized or sanctioned the continued use of 

water by certain water right claimants whether or not there is water available to them.  The 

SWRCB has also authorized the continued diversion and use of water under post-1914 water 

rights, allowing water to be held in upstream storage for up to 30 days, without any regulatory 

or enforcement consequence. 

35. The Notice left BBID with two options: (1) disregard the Notice and continue 

diverting under its pre-1914 appropriative water right in order to prevent the economic injury 

and threats to public health and safety that would ensue as a result of ceasing water diversion 
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and deliveries, and face enforcement proceedings and the threat of monetary penalties that could 

exceed BBID’s ability to pay; or, (2) comply with the demand in the Notice to cease diverting 

under its pre-1914 appropriative water right, leaving communities within BBID without a 

source of drinking water, water for fire protection and basic human health and sanitation needs, 

and resulting in landowners losing crops, the closing of agricultural businesses, and the loss of 

jobs that will follow the cessation of farming within BBID.  The immediate cessation of 

diversions would have resulted in an estimated excess of $65 million in crop losses, and the loss 

of over 500 jobs.  Long-term damages would exceed these immediate losses. 

36. On or about July 20, 2015, the SWRCB issued a Draft Administrative Civil 

Complaint ENF01951 against BBID alleging the unlawful diversion of water from 

approximately June 13, 2015 through June 25, 2015 (Enforcement Action).  A copy of the 

Enforcement Action is attached hereto as Exhibit I.  The underlying basis for the Enforcement 

Action stated by the SWRCB is the SWRCB’s “determination”, as set forth in the Notice, that 

there was insufficient water available for diversion under BBID’s water right.  The Enforcement 

Action specifically references the Notice, and confirms that the Notice “reflects the [SWRCB’s] 

determination that the existing water available in the Sacramento-San Joaquin watersheds and 

the Delta is insufficient to meet the demands of diverters with claims of pre-1914 appropriative 

rights with a priority date of 1903 and later.”  The Enforcement Action further confirms that any 

diversion after having received the Notice “constitutes unauthorized water diversion and use.”  

The Enforcement Action is based on the SWRCB’s assertion that “BBID was aware that the 

[SWRCB] had determined that there was insufficient water supply available for BBID’s 

claimed water right.”   The Enforcement Action contains no allegation that BBID diversions 

constitute waste and unreasonable use.  The period of alleged violation begins on June 13, 2015, 

the day following the Notice, and two days prior to BBID receiving the certified copy of the 

Notice. 

37. The subject matter of the Enforcement Action is identical to the issues raised by 

BBID in the instant litigation. 

38. Both the Enforcement Action and the letter accompanying the Enforcement 
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Action are signed by Mr. O’Hagan as the Assistant Deputy Director of the SWRCB’s Division 

of Water Rights.  Mr. O’Hagan is also the SWRCB staff member who regularly updates the 

SWRCB Board members regarding water availability and water right curtailments. 

39. BBID is informed and believes, and thereby alleges that SWRCB Board 

Members, SWRCB management, including its Executive Officer, and/or one or more 

Enforcement staff met in secret in violation of the Bagley-Keene Open Meeting Act to discuss 

curtailments and enforcement actions.  BBID is informed and believes, and thereby alleges, that 

during those secret meetings, SWRCB Board Members, SWRCB management and/or one or 

more Enforcement staff made determinations on water availability, water right curtailments, 

and/or determined to bring an enforcement action against BBID. 

40. BBID is informed and believes, and thereby alleges that these secret meetings 

were held to develop and implement a strategy to allow the SWRCB to obtain a judicial 

determination on certain legal issues the SWRCB deemed important.  As part of this strategy, 

SWRCB Board Members, SWRCB management, and/or one or more SWRCB Enforcement staff 

decided that an enforcement action against BBID would be a good “test case” to get certain of 

these issues resolved. 

41. BBID is informed and believes, and thereby alleges that one or more SWRCB 

Enforcement staff and/or SWRCB management recommended an enforcement action against 

BBID as retribution for BBID’s position and public statements regarding the SWRCB’s 

inconsistent public and legal position on the curtailments.    

42. By letter dated July 24, 2015, the SWRCB rejected BBID’s Petition for 

Reconsideration, arguing the Notice was not a decision or order subject to reconsideration and 

arguing that the Notice was partially rescinded and no longer commands water right holders to 

cease diverting.  In rejecting BBID’s Petition for Reconsideration, the SWRCB declined to 

provide any substantive response to the issues raised in BBID’s Petition for Reconsideration.  

Instead, the SWRCB continued to threaten enforcement should BBID continue to divert water.  

A copy of the July 24, 2015 letter is attached hereto as Exhibit J. 

43. In rejecting BBID’s Petition for Reconsideration, the SWRCB decided to stand 
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by its undocumented and conclusory determination that no water was available for BBID’s pre-

1914 water rights, and instead of providing substantive responses to BBID’s Petition for 

Reconsideration, the SWRCB initiated an enforcement action seeking $5.2 million in fines and 

penalties. 

44. On August 19, 2015, the SWRCB issued a Notice of Public Hearing and Pre-

Hearing Conference in the Enforcement Action (Hearing Notice).  A copy of the Hearing Notice 

is attached hereto as Exhibit K.  The SWRCB set the pre-hearing conference for Friday, 

September 25, 2015 at 9:00 a.m., and set the Public Hearing for Wednesday, October 28, 2015 at 

9:00 a.m.  The accelerated timeframes in the Enforcement Action deprive BBID of its right to a 

fair hearing, as it prevents BBID from obtaining expert witness testimony with regard to water 

availability, to conduct appropriate modeling analyses on water availability, and from fully 

examining the SWRCB supply and demand database sufficient to allow BBID to address the 

charges against it. 

45. The Hearing Notice provides for two “Key Issues” to be decided at the Public 

Hearing, as follows: 
 
1) Whether the State Water Board should impose administrative civil liability upon BBID 
for trespass and, if so, in what amount and on what basis; 

a. What is the extent of harm caused by BBID’s alleged unauthorized diversions? 
b. What is the nature and persistence of the alleged violation? 
c. What is the length of time over which the alleged violation occurred? 
d. What corrective actions, if any, have been taken by BBID? 

 
2) What other relevant circumstances should be considered by the State Water Board in 
determining the amount of any civil liability? 

46. The Hearing Notice does not provide for the determination of whether water was 

available for BBID to divert, and therefore assumes guilt, providing only for a determination of 

monetary penalty.  A determination of whether water was available for BBID to divert was 

never made by the SWRCB in a due process hearing.  To the extent that the SWRCB made such 

a determination, BBID was deprived on the opportunity to protest or cross-examine evidence of 

water availability. 

47. Prior to issuing the Notice, representatives from BBID met with SWRCB 

enforcement staff, including Mr. O’Hagan and the SWRCB’s Executive Director, Tom Howard.  
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At this meeting, BBID asked what it should do with respect to water supplies for the community 

of Mountain House if the SWRCB curtailed BBID’s pre-1914 appropriative water right.  Tom 

Howard told BBID’s representatives that the SWRCB would expect BBID to continue to supply 

water to Mountain House, and that the SWRCB would not bring an enforcement action against 

BBID.  Tom Howard told BBID that the SWRCB’s Division of Drinking Water Programs 

would bring a separate enforcement action against the potable water purveyor for Mountain 

House, the Mountain House Community Services District, which would include a mandate to 

reduce residential use to 55 gallons per person per day and a moratorium on all new water 

hookups within the community of Mountain House.  Mr. Howard also said he expected BBID to 

continue providing water for fire protection purposes to the Contra Costa County Airport and 

for local firefighting efforts, and to provide water for critical electric grid facilities, including 

the Mariposa Energy Project. 

48. Notwithstanding Mr. Howard’s statements and assurances, the Enforcement 

Action includes water delivered to the community of Mountain House, the Contra Costa Airport 

and other firefighting efforts, and to the Mariposa Energy Project. 

49. Because the SWRCB has no direct regulatory jurisdiction over BBID’s pre-1914 

water rights, and because courts have concurrent jurisdiction over water right controversies, 

BBID filed the instant action in this Court to vindicate the exercise of its lawful water right.  

Subsequent to BBID filing this action, the SWRCB initiated the Enforcement Action.  Through 

the Enforcement Action, the SWRCB seeks to deprive BBID of its lawful right to have this 

Court make a determination of the issues raised by BBID.  The SWRCB, through its 

Enforcement Action, seeks to act as the arbiter of charges brought by BBID against the 

SWRCB.  The SWRCB attempts to avoid a trial before this Court in order to provide the 

SWRCB an advantage by having its own staff and Board Members adjudicate issues related to 

their own improper and unlawful conduct.  The SWRCB’s attempts to do so violate the doctrine 

of exclusive concurrent jurisdiction, basic concepts of due process, and are otherwise arbitrary 

and capricious, and done with malice against BBID. 

50. Based on Exclusive Concurrent Jurisdiction, jurisdiction over the matters raised 



D
O

W
N

E
Y

 B
R

A
N

D
 L

L
P 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
 

 

PETITION FOR WRIT OF MANDATE AND COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 
AND DAMAGES -14- 
 

SO
M

A
C

H
 S

IM
M

O
N

S 
&

 D
U

N
N

 
A

 P
ro

fe
ss

io
na

l C
or

po
ra

tio
n 

herein vested with this Court on June 26, 2015, the date BBID originally filed this action.  

Therefore, the SWRCB is prohibited from adjudicating the matters raised herein in any other 

venue. 

51. BBID requires a judicial resolution by this Court of the issues presented herein 

so that it can exercise its vested pre-1914 appropriative water right without Respondents’/ 

Defendants’ continued threats of unlawful regulatory and prosecutorial action, and the 

threatened imposition of civil penalties. 

PARTIES 

52. Petitioner/Plaintiff BYRON-BETHANY IRRIGATION DISTRICT is, and at all 

times mentioned herein was, a public agency, a California Irrigation District, formed and 

operating pursuant to division 11 of the Water Code sections 20500 et seq. BBID includes lands 

within Contra Costa County, Alameda County, and San Joaquin County.  BBID’s purposes 

include the provision of water to lands within the District for any beneficial use, to construct the 

necessary works for the diversion and use of water for those beneficial uses, and to commence 

and maintain any action and proceeding to carry out its purposes or protect its interests.  For the 

purposes of the Notice and challenge herein, BBID diverts water pursuant to its pre-1914 

appropriative water right and delivers that water for many beneficial uses. 

53. Respondent/Defendant CALIFORNIA STATE WATER RESOURCES 

CONTROL BOARD is a public agency of the State of California created by the Legislature in 

1967 to exercise the adjudicatory and regulatory functions of the state in the field of water 

resources.  The SWRCB is governed by a board of five members appointed by the Governor of 

the State of California.  The SWRCB, at all times relevant herein, is charged by law with the 

faithful performance of all statutory duties arising under the California Water Code and with 

faithfully carrying out the duties and obligations arising under the California Constitution, and is 

limited by both the California and United States Constitutions. 

54. Respondent/Defendant THOMAS HOWARD is the Executive Director of the 

SWRCB and is responsible for certain of the conduct complained of herein. 

55. Respondent/Defendant MICHAEL GEORGE is the Delta Watermaster appointed 
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by the SWRCB and is considered the “Special Master” for the Delta.  By statute, the 

Watermaster’s authority is limited to diversions in the Delta, and for the monitoring and 

enforcement of the SWRCB’s orders, and license and permit terms, and conditions that apply to 

water rights authorizing the diversion of water from the Delta.  The Watermaster is responsible 

for certain of the conduct complained of herein.  

56. Petitioner/Plaintiff does not know the true names and identities of 

Respondents/Defendants DOES One through One Hundred and, therefore, allege said unnamed 

parties by fictitious names.  Petitioner/Plaintiff will seek leave of Court, as may be necessary, to 

amend this Petition and Complaint to include the true names and capacities of 

Respondents/Defendants DOES One through One Hundred when the same have been 

ascertained. 

JURISDICTION AND VENUE 

57. This Court has jurisdiction over this action pursuant to Code of Civil Procedure 

sections 525, 526, 527, 1060, 1085, 1094.5, 187, and 863, and Government Code sections 6258 

and 6259.  California Courts share concurrent jurisdiction with the SWRCB regarding post-1914 

water rights; as well as concurrent jurisdiction with respect to Constitutional allegations with 

respect to waste and unreasonable use.  Whether the use of water is a “waste” or “unreasonable” 

use is not at issue in the instant controversy.  The Courts and the SWRCB also have concurrent 

jurisdiction over the trespass on the rights to water.  Any water right holder may file an action in 

any court of competent jurisdiction to resolve conflicts over the right to water.  The SWRCB 

does not have direct regulatory jurisdiction over pre-1914 appropriative water rights. The 

SWRCB regularly declines to resolves disputes regarding pre-1914 appropriative water rights, 

instead directing parties to seek relief in courts of competent jurisdiction.  BBID filed this action 

prior to the SWRCB initiating the Enforcement Action and jurisdiction is therefore vested in this 

Court. 

58. BBID originally filed this action in Contra Costa County.  Venue is proper in 

Contra Costa County Superior Court pursuant to Code of Civil Procedure sections 392(a)(1) and 

393(b) in that BBID has property, which lies in Contra Costa County and 
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Respondents’/Defendants’ actions impact BBID’s property and adversely impact the residential 

communities and landowners within BBID’s boundaries.  Absent alternative supplies, 

Respondents’/Defendants’ purported curtailment of BBID’s pre-1914 appropriative water right 

would result in the cessation of water deliveries to the approximately twelve thousand (12,000) 

residents of the community of Mountain House, depriving the community of water desperately 

needed for human health and sanitation needs, fire protection, and other uses, and would result in 

thousands of acres of land lying fallow, the destruction of thousands of acres of annual and 

permanent crops, and causing significant unemployment for agricultural workers who  will lose 

their jobs as a result of the lack of water for agricultural uses within BBID.  On or about June 30, 

2015, the SWRCB filed a motion for change of venue pursuant to Code of Civil Procedure 

section 394.  BBID’s action against the SWRCB is one of at least five separate actions 

challenging the SWRCB’s unlawful conduct.  As such, and while the motion for change of venue 

was pending in Contra Costa Superior Court, the SWRCB filed a Petition for Coordination, 

pursuant to Code of Civil Procedure section 404, of the several cases challenging the SWRCB’s 

unlawful conduct.  That Petition was granted by the Alameda County Superior Court on 

August 10, 2015.  On August 14, 2015, the Judicial Council of California authorized the 

Presiding Judge of Santa Clara Superior Court to assign a trial judge in the coordinated actions. 

STANDING 

59. BBID’s pre-1914 appropriative water right was curtailed by the Notice and BBID 

is therefore directly and materially injured by the Notice.  BBID holds water rights and other 

property in trust for the benefit of, among others, landowners within BBID.  The Notice was 

directed to BBID and BBID is under direct threat of enforcement for failure to comply with the 

mandates contained in the Notice.  BBID therefore has standing to challenge the Notice.  

Moreover, the other activities alleged herein adversely affect BBID in that they either materially 

affect the availability of water under BBID’s pre-1914 appropriative water right and/or fail to 

comply with the California law of water rights, thereby injuring BBID and the landowners within 

BBID. 

60. BBID was not required to exhaust any administrative remedies prior to filing this 
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action as to the Notice or any other action alleged herein.  (See Wat. Code, § 1126(b).)  The 

SWRCB’s comprehensive regulatory authority does not extend to pre-1914 appropriative water 

rights.  The Notice was not issued pursuant to any hearing or noticed meeting by the SWRCB 

and the Executive Director was not delegated the authority of the SWRCB to issue any purported 

curtailments to pre-1914 water right holders.  The determination that there was insufficient water 

available for diversion by BBID was not made at any hearing or meeting by the SWRCB.  The 

actions of the Watermaster and/or the Executive Director with respect to exceptions to 

curtailments and/or waiver of enforcement authority was not undertaken pursuant to any 

officially delegated authority.  Nevertheless, BBID filed a Petition for Reconsideration with the 

SWRCB in the event that the Court determines that the Executive Director issued the Notice 

under authority delegated by the SWRCB or that other actions by Respondents’/Defendants’ 

were official acts of the SWRCB subject to reconsideration by the SWRCB.   As set forth above, 

the SWRCB rejected BBID’s Petition for Reconsideration outright and did not consider the 

merits of the substantive issues raised therein. 

GENERAL ALLEGATIONS 

BBID’s Pre-1914 Water Right and Diversion 

61. BBID holds a vested pre-1914 appropriative water right to divert water from 

watercourses within the California Delta.  BBID’s water right has a priority date of at least 

May 18, 1914.  BBID diverts and delivers water pursuant to its pre-1914 appropriative water 

right for reasonable and beneficial uses within BBID and, on occasion, makes water diverted 

under its pre-1914 appropriative water right available for use on lands outside the District.  

BBID’s pre-1914 appropriative water right is documented in the Statement of Water Diversion 

and Use Number S021256 filed with the SWRCB.  

62. BBID also has a contract with the United States Bureau of Reclamation (USBR) 

for the use of Central Valley Project (CVP) water on a portion of the lands within BBID.  For 

2015, BBID has received a zero (0) percent allocation under that contract and, therefore, is 

receiving no CVP water under its contract with the USBR. 

63. BBID now diverts water under its pre-1914 appropriative water right at a point of 
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diversion that is located on the State Water Project (SWP) intake channel (Intake Channel), in 

Contra Costa County. 

64. The SWP was authorized in 1960 by the California Water Resources 

Development Bond Act, commonly known as the Burns-Porter Act (Wat. Code, § 12930 et seq.).  

That Act provided for the issuance of $1,750,000,000 in general obligation bonds to be repaid 

from SWP revenue.  As part of the construction of the SWP, the California Department of Water 

Resources (DWR) constructed the California Aqueduct, Clifton Court Forebay, and the Harvey 

O. Banks Pumping Plant (Banks Pumping Plant).  Clifton Court Forebay is operated as a 

regulating reservoir and serves as the beginning of the California Aqueduct.  Clifton Court 

Forebay is connected to Banks Pumping Plant by the SWP Intake Channel.  Water flows from 

Clifton Court Forebay down the Intake Channel to Banks Pumping Plant, where it is lifted and 

turned into the California Aqueduct.  

65. When the SWP was constructed, BBID’s point of diversion in the Delta was 

located on Italian Slough.  When Clifton Court Forebay and its related facilities were 

constructed, DWR destroyed BBID’s intake facilities at its original point of diversion.  By 

Agreement between DWR and BBID, dated May 4, 1964, DWR destroyed a portion of the 

BBID’s main lateral and provided funds to BBID to construct two new diversion facilities on the 

Intake Channel, between Clifton Court Forebay and Banks Pumping Plant. 

66. As part of the relocation of BBID’s diversion facilities to the Intake Channel, 

DWR consented to the permanent and perpetual use by BBID, without cost, of DWR’s facilities 

and of that portion of DWR’s right of way required for the construction, maintenance, and 

operation of BBID’s pumping facilities. 

67. BBID’s point of diversion is in a unique location because there is always water 

available at BBID’s diversion facilities, not only due to its location in the Delta, but also because 

it is located on the Intake Channel.  The presence of water at BBID’s diversion facilities is 

influenced by many factors, including sea level, ocean tides, and DWR’s operation of Clifton 

Court Forebay and its related facilities. 

68. Prior to the construction of the SWP, and prior to the construction of the federal 
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CVP, in each and every year since the early 1900s, BBID diverted and beneficially used water 

from the watercourses in the Delta for agricultural and other purposes.  Even during the driest 

years in California’s history, in the 1920s and 1930s, BBID was able to divert and deliver for 

beneficial use water from the Delta for agricultural uses. 

69. BBID is currently the sole source of water and the only entity that supplies water 

to the community of Mountain House, a community of approximately 12,000 people with 

elementary schools and a high school.  The fire protection system (hydrants) within Mountain 

House is also accessed by Cal Fire for fighting wildfire in the Altamont Pass region.  BBID 

provides water to Mountain House for all of these uses pursuant to its pre-1914 appropriative 

water rights.  

70. BBID provides water to the Mariposa Energy Project for air quality and other 

purposes and provides water for fire fighting purposes at the Contra Costa Airport.  BBID is the 

sole source of water supply for these uses. 

71. For the 2015 agricultural season, BBID is the sole source of water supply for 

more than 6,300 acres of agricultural crops, as follows: 636 acres of walnuts, 11 acres of olives, 

38 acres of nursery, 1,200 acres of grapes, 387 acres of fruit trees, 10 acres of figs, 463 acres of 

cherries, 789 acres of almonds, 100 acres of mixed vegetables, 326 acres of bell peppers, 275 

acres of tomatoes, 414 acres of sweet corn, 5 acres of strawberries, 837 acres of Sudan, 703 acres 

of alfalfa, 39 acres of clover, and 86 acres of pasture. 

72. Those water users receiving their water supply from BBID have implemented 

state of the art conservation measures and operations within BBID and are therefore extremely 

efficient.  Most agricultural water is applied via the use of drip tape and/or micro sprinklers.  

Water use within Mountain House is also efficient, as Mountain House is a relatively new 

community constructed using state of the art water conservation methods.  Current average per-

capita water use within Mountain House is approximately 97 gallons per day. 

Curtailments and Effects Therefrom 

73. On June 12, 2015, the SWRCB, through its Executive Director Thomas Howard, 

issued the Notice purporting to curtail BBID’s pre-1914 appropriative water right. 



D
O

W
N

E
Y

 B
R

A
N

D
 L

L
P 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
 

 

PETITION FOR WRIT OF MANDATE AND COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 
AND DAMAGES -20- 
 

SO
M

A
C

H
 S

IM
M

O
N

S 
&

 D
U

N
N

 
A

 P
ro

fe
ss

io
na

l C
or

po
ra

tio
n 

74. The Notice, among other things, purports to direct BBID “to immediately stop 

diverting water,” and further mandates that BBID complete an “online Curtailment Certification 

Form” confirming BBID’s “cessation of diversion under [its] specific pre-1914 claim of right.” 

75. On June 22, 2015, BBID obtained pleadings filed by the SWRCB in San Joaquin 

County Superior Court in the case of Banta Carbona v. SWRCB.  The case involved Banta-

Carbona Irrigation District’s challenge to the Notice.  In response to Banta-Carbona’s Request 

for a Temporary Restraining Order or Stay of the Notice, the SWRCB filed an Opposition.   

76. In the Opposition, the SWRCB changed course from the Notice’s clear directive 

that recipients of the Notice cease diverting water.  In the Opposition, the SWRCB represented 

that the Notice was “not directed at [any particular diverter]” and that the Notice does not subject 

a diverter to fines or penalties for failure to comply with the Notice.  The SWRCB’s statements 

in the Opposition are in direct conflict with the Notice, and are inconsistent with the SWRCB’s 

representations to the public.  

77. Upon review of the Opposition and related pleadings, on June 23, 2015, BBID 

submitted a letter to SWRCB Executive Director Tom Howard confirming what the SWRCB 

articulated to the San Joaquin County Superior Court – i.e., that the Notice was not an actual 

water right curtailment and was solely “informational.”  The SWRCB never responded to 

BBID’s June 23, 2015 letter and, notwithstanding the SWRCB’s conflicting public position and 

its position before the San Joaquin County Superior Court, BBID remained under the threat of 

curtailments and SWRCB enforcement for the diversion of water under its pre-1914 water right.   

78. The SWRCB subsequently purported to clarify that the Notice was informational 

but continued to threaten enforcement against anyone that diverted water based on the SWRCB’s 

determination that there was insufficient water to satisfy claimed rights.  

79. The SWRCB imposed no requirement on any post-1914 water right holders to 

prove availability prior to diverting water.  In fact, the SWRCB actually withheld curtailment 

notices to post-1914 water right holders until long after the SWRCB had determined there was 

insufficient water available to satisfy those rights.  The SWRCB has also waived its enforcement 

authority as to certain water right claimants even though there was insufficient water available 
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under those rights. 

80. The SWRCB’s statements through the various press releases, the Notice, the 

Rescission and Clarification on July 15, 2015, the various private and public communications, 

the presentations and discussions at the SWRCB Board Meetings and Workshops, prior sworn 

testimony, and behind-the-scenes discussions at the SWRCB demonstrate that the SWRCB has 

pre-determined that no water is available for BBID to divert, irrespective of any purported 

“rescission” or “clarification” of prior coercive directives by the SWRCB. 

81. Despite the SWRCB’s purported retreat from the commands contained in the 

Notice, a controversy still exists between BBID and the SWRCB because of the SWRCB’s 

conflicting representations regarding the legal import of the Notice.  Moreover, the SWRCB has 

predetermined that there is no water available to satisfy BBID’s pre-1914 appropriative water 

right without any due process hearing and has initiated the Enforcement Action against BBID for 

BBID’s diversion of water.  Because of the SWRCB’s predetermination and unlawful conduct as 

alleged herein, BBID would not get a fair hearing before the SWRCB in the Enforcement 

Proceeding or any other proceeding before the SWRCB on these issues. 

82. The Enforcement Action brought by the SWRCB against BBID alleges no facts 

particular to the availability of water at BBID’s point of diversion.  The absence of allegations of 

lack of water at BBID’s point of diversion demonstrates that the SWRCB did not conduct an 

analysis of the actual availability of water to BBID at its point of diversion.  Instead, the 

SWRCB is attempting to use a flawed watershed-wide analysis to deprive BBID of its lawful 

rights to water.  In addition to depriving BBID of its right to water, causing substantial damages 

to BBID and its landowners, the SWRCB is now seeking to impose over $5 million in fines and 

penalties against BBID. 

83. An immediate curtailment of BBID’s pre-1914 appropriative water right, in the 

absence of alternative water supplies, will result in the loss of over 500 jobs in the Byron area.  

These job losses will result from the immediate closure of packing sheds and the shut down of 

agricultural activities within BBID.  Additional job losses will occur as the impacts ripple 

throughout the region. 
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84. An immediate curtailment of BBID’s pre-1914 appropriative water right will 

result in the loss of more than $65 million in crops. 

85. These significant and severe consequences demand that the SWRCB use accurate 

information and adhere to the water right priority system and not shift the burden to BBID to 

demonstrate water is actually available to BBID any time it seeks to divert water under its 

appropriative water right. 
 

FIRST CAUSE OF ACTION 
(Declaratory Relief / Writ of Mandate - SWRCB Lacks  

Jurisdiction to Issue the Notice) 

86. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 85, as though fully set forth herein. 

87. The SWRCB is statutorily charged with the orderly administration of water rights 

issued pursuant to the California Water Code. 

88. The SWRCB does not have direct statutory authority to regulate pre-1914 water 

rights.  The SWRCB’s activities with regard to pre-1914 and riparian water rights are 

constrained and are limited to actions based upon the SWRCB’s application of article X, 

section 2 of the California Constitution.  The SWRCB does not regulate pre-1914 appropriative 

or riparian water rights, but instead enforces the constitutional prohibitions on waste and 

unreasonable use as it relates to water diverted under pre-1914 and riparian rights.  The SWRCB 

is also authorized, in the exercise of its enforcement authority, to determine whether a valid pre-

1914 appropriative or riparian water right exists.   

89. The Notice does not purport to identify any of BBID’s uses as a waste or 

unreasonable use under article X, section 2.  The Notice does not allege that BBID does not 

possess a valid pre-1914 appropriative water right.  Instead, the Notice purports to command 

BBID to cease diversions without citation to authority for curtailing pre-1914 appropriative 

water rights. 

90. By attempting to command that BBID cease exercising its pre-1914 water right 

through the Notice, the SWRCB is attempting to “regulate” pre-1914 appropriative water rights 

in excess of its jurisdiction. 
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91. The Notice mandates that pre-1914 water right holders cease their respective 

diversions of water or be faced with enforcement actions, civil penalties, and/or prosecution in 

court if such diversions continue. 

92. The SWRCB’s attempt to regulate BBID’s pre-1914 water right is beyond the 

scope of the SWRCB’s legal and jurisdictional authority. 

93. Respondents’/Defendants’ later pronouncements regarding the import of the 

Notice and the shifting of the burden on BBID to demonstrate the availability of water on a daily 

basis is contrary to law.  Moreover, Respondents’/Defendants’ threat of enforcement in light of 

its public statement that no water is available to BBID ensures BBID will not receive a fair 

hearing before the SWRCB. 

94. As a result of the Notice curtailing BBID’s water right, the threats articulated by 

Respondents/Defendants, and the attempt to shift the burden of proof to demonstrate water 

availability on BBID, an actual controversy has arisen and now exists between 

Petitioner/Plaintiff and Respondents/Defendants regarding the scope of SWRCB’s jurisdiction to 

issue the Notice and later pronouncements regarding BBID’s right to divert water under its pre-

1914 appropriative water right.  As alleged herein, the Notice substantially injures BBID and 

landowners within BBID. 

95. The July 15, 2015 Rescission contains coercive language that 

Respondents/Defendants have determined there is no water available for diversion by BBID and, 

should BBID continue to divert, it will be subject to substantial files and penalties.  Even if the 

July 15, 2015 Rescission and Clarification was sufficient to cure any violations of due process, 

BBID suffered injury as a result of the Notice at least until it was rescinded.   

96. Respondents’/Defendants’ public statements that it had determined that there was 

no water available for BBID under its water right without any due process hearing and that if 

BBID continued to divert, it would be subject to significant enforcement penalties, resulted in 

significant financial injury to BBID and its landowners. 

97. BBID desires a declaration of its rights with respect to Respondents’/Defendants’ 

purported curtailment of BBID’s pre-1914 appropriative water right. 
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98. Because Respondents/Defendants acted in excess of its jurisdiction in issuing the 

Notice, Petitioner/Plaintiff requests that this Court issue a Writ of Mandate to the SWRCB 

commanding the SWRCB to rescind the Notice issued to BBID and enjoin the SWRCB from 

taking any enforcement action against BBID based on anything contained in the Notice. 

 
SECOND CAUSE OF ACTION 

(Declaratory Relief / Writ of Mandate - Executive Director Lacks  
Authority or Jurisdiction to Issue Notice and Rescission and Clarification) 

 

99. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 98, as though fully set forth herein. 

100. The Executive Director issued the Notice. 

101. The Executive Director issued the Rescission and Clarification. 

102. The Executive Director does not have the authority to curtail pre-1914 

appropriative water rights. 

103. The SWRCB has not delegated authority to the Executive Director to issue 

notices of curtailment of pre-1914 appropriative water rights, such as the Notice or the 

Rescission and Clarification. 

104. The Executive Director’s attempt to regulate BBID’s pre-1914 appropriative 

water right as contained in the Rescission and Clarification is beyond the scope of the SWRCB 

and the Executive Director’s legal and jurisdictional authority. 

105. As a result of the Notice and the Rescission and Clarification curtailing BBID’s 

water right, an actual controversy has arisen and now exists between Petitioner/Plaintiff and 

Respondent/Defendant Executive Director regarding the scope of the SWRCB and the Executive 

Director’s jurisdiction to issue the Notice.  As alleged herein, the Notice substantially injures 

BBID and landowners within BBID. 

106. BBID desires a declaration of its rights with respect to the Executive Director’s 

purported curtailment of BBID’s pre-1914 appropriative water right through the Notice and the 

Rescission and Clarification and requests that this Court issue a declaration that the Executive 

Director acted in excess of his jurisdiction in issuing the Notice and the Rescission and 
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Clarification. 

107. Because the Executive Director acted in excess of his jurisdiction in issuing the 

Notice and the Rescission and Clarification, Petitioner/Plaintiff requests that this Court issue a 

Writ to the SWRCB and the Executive Director mandating the SWRCB to rescind the Notice 

and the Rescission and Clarification issued to BBID and enjoin the SWRCB from taking any 

enforcement action against BBID based on anything contained in the Notice or the Rescission 

and Clarification. 
 

THIRD CAUSE OF ACTION 
(Declaratory Relief / Writ of Mandate - Violation of Due Process) 

 

108. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs1 through 107, as though fully set forth herein. 

109. While a water right is usufructuary in nature, once it is perfected it becomes a 

vested property right.  Thus, the right to beneficially use water pursuant to a valid pre-1914 

appropriative water right is a real property right. 

110. As such, BBID’s pre-1914 appropriative water right is a property right subject to 

procedural due process protections, including proper notice and the opportunity to be heard. 

111. To the extent the SWRCB had the authority to curtail BBID’s pre-1914 

appropriative water right, in order to make a determination that there was no water available to 

BBID under its pre-1914 appropriative water right at BBID’s point of diversion, 

Respondents/Defendants were required to make actual and specific findings with respect to 

BBID’s diversion and use of water as part of a due process hearing.  Respondents/Defendants 

failed to consider the specific facts related to BBID’s pre-1914 appropriative water right.  To the 

extent that Respondents/Defendants considered any facts or made findings, 

Respondents/Defendants have failed to provide those to BBID, and did so outside of any due 

process hearing. 

112. Respondents/Defendants, in purporting to curtail BBID’s pre-1914 appropriative 

water right by issuing the Notice, failed to provide BBID a due process hearing or other 

opportunity to challenge the Notice and its findings, including the finding that there was no water 
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available for BBID to divert under its pre-1914 appropriative water right.   

113. Respondents/Defendants, in pre-determining that water was not available for 

diversion by BBID and initiating the Enforcement Action based on that pre-determination 

violates basic concepts of due process and otherwise deprives BBID and its landowners of 

valuable property rights. 

114. Respondents’/Defendants’ determination that there was insufficient water for 

BBID to divert under its pre-1914 appropriative water right had significant legal affect, and 

purports to change BBID’s legal status as a water right holder without a hearing or any due 

process. 

115. BBID is informed and believes, and thereon alleges that the SWRCB, its Board 

Members, SWRCB management, and/or the Executive Director, and/or SWRCB enforcement 

staff made the decision to curtail BBID’s pre-1914 appropriative water right outside of any 

public process and did not provide a notice, hearing, or administrative proceeding to BBID.   

116. BBID is informed and believes, and based upon that information and belief, 

alleges that the SWRCB, its Board Members, SWRCB management, and/or the Executive 

Director, and/or SWRCB enforcement staff determined that there was no water available for 

BBID to divert outside of any public process and did not provide a notice, hearing, or 

administrative proceeding to BBID. 

117. BBID is informed and believes, and based upon that information and belief, 

alleges that the SWRCB, its Board Members, SWRCB management, and/or the Executive 

Director, and/or SWRCB enforcement staff worked in concert with certain Doe 

Respondents/Defendants to deprive BBID of its rights to divert water.  BBID is informed and 

believes, and based upon that information and belief, alleges that those Doe 

Respondents/Defendants have an interest in depriving BBID of its right to water sufficient to 

create a conflict of interest tainting the SWRCB investigative process.   

118. The SWRCB curtailed BBID’s water right without confirming whether the 

claimed “senior demands” were valid.  Instead, the SWRCB assumed all claimed demand was 

valid and curtailed BBID’s water rights based on that assumption.   
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119. Respondents/Defendants curtailed BBID’s water right so that certain other water 

right claimants could divert water BBID was otherwise entitled to divert whether or not those 

claimants had a legal right to water. 

120. By failing to provide BBID with proper notice and a meaningful opportunity to be 

heard regarding the factual and legal basis for issuing the Notice curtailing BBID’s pre-1914 

appropriative water right, or determining that there was insufficient water available for BBID to 

divert, Respondents/Defendants have deprived BBID of due process to which they are entitled, 

constituting a failure to proceed in the manner required by law.  (Code Civ. Proc., § 1094.5(b), 

(f).) 

121. Respondents’/Defendants’ public statements, presentations, and other 

communications that there was insufficient water available to BBID to divert under its pre-1914 

appropriative water right ensures BBID would not get a fair hearing before the SWRCB.  

Moreover, Respondents’/Defendants’ threat of enforcement against BBID unless BBID can 

demonstrate it has water available to it in excess of the needs of all other claimants to water 

inappropriately shifted the burden on BBID and violated BBID’s due process rights.  

122. The SWRCB Board Members, management, and staff discussions about targeting 

BBID for enforcement in order to resolve legal issues of interest to the SWRCB is a violation of 

due process and is otherwise arbitrary and capricious. 

123. An actual controversy exists as to whether Respondents/Defendants needed to 

provide BBID with a hearing or similar evidentiary process prior to attempting to curtail BBID’s 

pre-1914 appropriative water right and whether Respondents/Defendants acted improperly in 

targeting BBID for enforcement. 

124. BBID therefore requests that this Court issue a declaration that 

Respondents/Defendants violated BBID’s due process rights by failing to provide a hearing prior 

to curtailing BBID’s pre-1914 appropriative water right and for targeting BBID for enforcement. 

125. BBID further requests that the Court issue a Writ of Mandate directing 

Respondents/Defendants to rescind the Notice and enjoining Respondents/Defendants from 

enforcing the Notice unless and until Respondents/Defendants provides BBID with the 
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appropriate due process protections afforded by an evidentiary hearing.  

126. BBID also requests that this Court issue a declaration that 

Respondents’/Defendants’ activities in targeting BBID for enforcement, for unlawfully pre-

determining that there was insufficient water for BBID to divert, and for improperly making 

these determinations outside of any public process was improper, arbitrary, capricious, and done 

with malice. 
 

FOURTH CAUSE OF ACTION 
(Declaratory Relief / Writ of Mandate 

July 15, 2015 Rescission and Clarification Violates Due Process) 

127. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 126, as though fully set forth herein. 

128. The July 15, 2015 Rescission and Clarification maintains the coercive language 

that permeated the Notice.  While the Rescission and Clarification purports to claim that the 

Rescission and Clarification is only “informational,” it still conveys Respondents’/Defendants’ 

determination that there is no water available for BBID to divert under its water right. 

129. The Rescission and Clarification had significant legal affect, and purports to 

change BBID’s legal status as a water right holder without a hearing or any due process. 

130. While the Rescission and Clarification purport to rescind any coercive language 

prohibiting BBID from diverting, it still conveys the coercive message that, should BBID 

continue to divert water, BBID will be violating the law as there is no water for BBID to divert. 

131. Respondents/Defendants did not attempt to cure the due process violations in the 

Notice until July 15, 2015.  Yet, Respondents/Defendants seek to impose significant penalties on 

BBID for the diversion of water from June 13, 2015 through June 25, 2015.  All of the alleged 

conduct Respondents/Defendants contend was unlawful occurred during the time the SWRCB 

was violating BBID’s due process rights by maintaining the Notice. 

132. The Enforcement Action establishes that the Rescission and Clarification was still 

a directive from Respondents/Defendants that BBID was not permitted to divert and use water. 

133. Respondents’/Defendants’ reliance on the coercive language in the Rescission and 

Clarification is evident in the August 19, 2015 Notice of Pre-Hearing and Public Hearing, which 
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omits the requirement that the SWRCB Prosecution Staff first establish that BBID diverted water 

when none was available.  The Notice of Public Hearing sets forth “Key Issues” to be decided at 

the enforcement hearing.  The only Key Issues identified for hearing are related to the amount of 

the fine the SWRCB proposes to impose on BBID.  The Notice of Public Hearing assumes guilt 

and moves straight to the penalty phase of the proceeding.  Respondents/Defendants, therefore, 

never cured the due process violations contained in the Notice and continues, through the 

Rescission and Clarification, to violate BBID’s due process rights. 

134. Petitioner/Plaintiff therefore requests that this Court issue declaration that the 

Rescission and Clarification violates due process, issue a writ to Respondents/Defendants 

mandating the SWRCB rescind the Enforcement Action an injunction prohibiting 

Respondents/Defendants from taking any enforcement action against BBID as alleged in 

ENF01951. 
 

FIFTH CAUSE OF ACTION 
(Declaratory Relief / Writ of Mandate –  

Violation of Due Process – Enforcement Action) 

135. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 134, as though fully set forth herein. 

136. Respondents’/Defendants’ initiation of the Enforcement Action confirms the 

SWRCB’s prior findings and threats, and results in significant financial injury to BBID and its 

landowners. 

137. The Enforcement Action seeks to impose liability on BBID for all diversions of 

water after the date the Rescission and Clarification was issued, when the SWRCB was violating 

BBID’s due process rights through the unlawful commands contained in the Notice. 

138. The Enforcement Action seeks to impose liability on BBID based on information 

contained in the unlawful Notice. 

139. The Enforcement Action relies on the existence of the unlawful Notice in order to 

impose the maximum possible financial penalty on BBID. 

140. Notwithstanding Respondents’/Defendants’ statements in Court in this matter, the 
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Enforcement Action seeks to impose financial penalties on BBID dating back to the issuance of 

the Notice. 

141. Petitioner/Plaintiff therefore requests that this Court issue declaration that the 

issuance of the Enforcement Action violates due process, issue a writ to Respondents/Defendants 

mandating the SWRCB rescind the Enforcement Action an injunction prohibiting 

Respondents/Defendants from taking any enforcement action against BBID as alleged in 

ENF01951. 
 

SIXTH CAUSE OF ACTION 
(Declaratory Relief / Writ of Mandate –  

Violation of Due Process – Hearing Notice) 

142. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 141, as though fully set forth herein  

143. The August 19, 2015 Notice of Public Hearing and Pre-Hearing Conference 

(Hearing Notice) provides for certain Key Issues to be decided at the October 28, 2015 hearing.   

144. The Key Issues contained in the Hearing Notice relate only to the amount of fines 

and penalties the SWRCB proposes to impose on BBID.   

145. The Hearing Notice presumes BBID’s guilt for a “trespass”. 

146. Respondents/Defendants purposefully set the hearing while the instant litigation 

was pending before the Judicial Council of California in an attempt to further deprive BBID of 

its due process rights. 

147. At the July 8, 2015 proceedings in West Side v. SWRCB, Defendants/Respondents 

represented to the Court that any financial penalties would not be based on the Notice.  

Defendants/Respondents also represented to the Court that “the notice would in no way be 

evidence of anything regarding the violation for illegal diversion.” 

148. ENF01951 alleges that the Notice “applies to [BBID] because BBID claims a 

priority date of May 18, 1914.  BBID received an electronic copy of the [Notice] on June 12, 

2015.”   

149. ENF01951 further alleges “BBID diverted a total of approximately two thousand 
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sixty-seven (2,067) acre-feet over the course of thirteen days following the [Notice], specifically 

from June 13 through June 25, 2015.” 

150. Notwithstanding Defendants/Respondents representations to the Court in West 

Side v. SWRCB and Banta-Carbona v. SWRCB, ENF01951 relies on BBID’s receipt of the 

Notice and the fines and penalties relate back to the date the Notice was issued. 

151. Notwithstanding Defendants/Respondents representations to various Courts with 

respect to the scope of any enforcement hearing and the effect of the Notice, the Hearing Notice 

and issues set for hearing relies on the Defendants/Respondents’ prior finding, contained in the 

Notice, that there was insufficient water available for BBID to divert. 

152. Defendants/Respondents’ reliance on the prior determination of lack of 

availability of water supply, while representing to various Courts that it had no effect, is a 

purposeful deprivation of due process. 

153. Defendants/Respondents are aware of BBID’s right to due process and have acted 

in such a manner to purposefully deprive BBID of those basic due process rights. 

154. Petitioner/Plaintiff therefore requests that this Court issue declaration that the 

Hearing Notice violates due process and issue a writ to Defendants/Respondents mandating 

Defendants/Respondents rescind the Hearing Notice an injunction prohibiting the SWRCB from 

taking any enforcement action against BBID. 
 

SEVENTH CAUSE OF ACTION 
(Writ/Declaratory Relief - Violation of the First Amendment –  

Retaliatory Prosecution) 

155. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 154, as though fully set forth herein. 

156. On June 22, 2015, BBID became aware of Defendants/Respondents’ changed 

position on the import of the Notice through its pleadings filed with the San Joaquin County 

Superior Court. 

157. On June 23, 2015, BBID sent a letter to the SWRCB noting 

Defendants/Respondents’ conflicting positions on the import of the Notice. 

158. BBID filed the instant action against Defendants/Respondents on June 26, 2015. 
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159. Defendants/Respondents initiated the Enforcement Action against BBID on July 

16, 2015. 

160. Other than BBID, Defendants/Respondents have not issued a Draft 

Administrative Liability Complaint to any other water right holder or diverter related to the 

Notice or information contained therein. 

161. Defendants/Respondents are aware that other water users diverted water after 

Defendants/Respondents determined that no water was available for diversion under the claimed 

right yet has not taken enforcement action against any of those water users. 

162. Defendants/Respondents’ Enforcement Action, brought in response to BBID’s 

position on the Notice, seeking fines of over five million dollars in fines and penalties, would 

chill a person of ordinary firmness from asserting rights against Defendants/Respondents and 

from exercising their lawful right to water. 

163. BBID is informed and believes and thereon alleges that BBID’s letter and/or its 

complaint against Defendants/Respondents caused Defendants/Respondents to target BBID for 

enforcement. 

164. The Enforcement action was initiated for a retaliatory purpose. 

165. Petitioner/Plaintiff requests that this Court issue a writ of mandate and a writ of 

prohibition to Defendants/Respondents mandating Defendants/Respondents rescind the 

Enforcement Action an injunction prohibiting Defendants/Respondents from taking any 

enforcement action against BBID. 

166. Petitioner/Plaintiff further requests that this Court issue a declaration that 

Defendants/Respondents’ retaliatory prosecution of BBID was unlawful and in violation of 

protected constitutional rights and was done with malice towards BBID. 
 

EIGHTH CAUSE OF ACTION 
(Writ of Mandate/Declaratory Relief - Violation of the  

California Public Records Act) 

167. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 166, as though fully set forth herein. 

168. The California Public Records Act mandates that non-exempt public records must 
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records. 

179. Petitioner/Plaintiff therefore requests that this Court to issue a writ of mandate 

directing the SWRCB and Delta Watermaster to provide BBID with all records except those 

records that may be lawfully withheld and a declaration that the SWRCB and Delta 

Watermaster’s refusal to comply with the Public Records Act resulted in a further deprivation of 

BBID’s due process rights. 
 

NINTH CAUSE OF ACTION 
(Declaratory Relief / Writ of Mandate - Violation of Article 10, Section 2  

of the California Constitution) 

180. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 179, as though fully set forth herein. 

181. Article X, section 2 of the California Constitution imposes a duty on 

Respondents/Defendants’ to fashion remedies that ensure the reasonable and beneficial use of the 

state’s water resources.  (See Wat. Code, § 275; City of Lodi v. East Bay Mun. Dist. (1936) 7 

Cal.2d 316, 341; City of Santa Maria v. Adam (2012) 211 Cal.App.4th 266, 288.) 

182. The Notice ignores the unique geographic location of BBID’s point of diversion 

in the Delta, at the downstream end of the San Joaquin River and Sacramento River watersheds. 

183. Due to its location, there is always water available for appropriation at BBID’s 

diversion facilities on the Intake Channel, between Clifton Court Forebay and Banks Pumping 

Plant. 

184. Respondents/Defendants’ failure to analyze whether BBID’s geographic location 

in the Delta would allow it to divert water violates the directive that Respondents/Defendants’ 

ensure that the state’s water resources are beneficially used to the fullest extent of which they are 

capable, and therefore violates article X, section 2 of the California Constitution. 

185. An actual controversy exists as to whether Respondents/Defendants’ must ensure, 

when determining whether to curtail a water right, whether the state’s water resources are 

beneficially used to the fullest extent of which they are capable. 

186. Petitioner/Plaintiff therefore requests that this Court issue a declaration that 

Respondents/Defendants’ failure to ensure water resources are put to beneficial use to the fullest 
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extent of which they are capable violates article X, section 2 of the California Constitution. 

187. Because Respondents/Defendants’, in purporting to curtail BBID’s pre-1914 

appropriative water right, failed to ensure the state’s water resources are put to beneficial use to 

the fullest extent of which they are capable, Petitioner/Plaintiff requests that this Court issue a 

writ to Respondents/Defendants’ mandating Respondents/Defendants’ rescind the Notice issued 

to BBID and an injunction prohibiting Respondents/Defendants’ from taking any enforcement 

action against BBID based upon the Notice, the Rescission and Clarification, or the Enforcement 

Action. 
 

TENTH CAUSE OF ACTION 
(Declaratory Relief / Writ of Mandate - Violation of the 

Priority System of Water Rights) 

188. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 187, as though fully set forth herein. 

189. Water right priorities are a fundamental principle of California water law. 

190. In general, there are two ways to establish a priority date for a pre-1914 

appropriative water right.  One way was known as “common law” appropriation whereby an 

appropriator could simply take water from a source.  If an appropriator chose this method, the 

“priority date” was typically the date water was put to actual beneficial use.  Another method, 

called “code appropriation,” allowed an appropriator to record a notice in the county in which the 

diversion occurred, followed by the actual appropriation.  Under the “code appropriation” 

method, the priority date is the date the notice was recorded.  In assessing water supply demands, 

and in depriving BBID of its right to water, the SWRCB failed to ensure senior claims were 

based upon correct priority dates.   

191. Respondents/Defendants failed to consider the source of available supplies in 

purporting to curtail pre-1914 appropriative water rights. 

192. Respondents/Defendants failed to consider accretions to the water supply system 

otherwise available to BBID. 

193. On April 23, 2015, the Executive Director of the SWRCB issued a notice to all 

post-1914 appropriative water right holders in the San Joaquin River watershed informing them 
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that all post-1914 appropriative water rights were immediately curtailed.  Additionally, on May 

1, 2015, the Executive Director issued a notice to all post-1914 water right holders in the 

Sacramento River watershed informing them that all post-1914 water rights were immediately 

curtailed.  Both notices “excepted” all post-1914 diversions for hydroelectric generation by direct 

diversion.  The SWRCB’s method of accounting for “direct diversions” actually allows water to 

be held in reservoirs for up to 30 days.  The SWRCB identifies water held in this manner as 

“regulatory storage.”  The result is that post-1914 appropriative water right holders in the San 

Joaquin River and Sacramento River watersheds were, and are still, authorized by the SWRCB to 

directly divert water for hydroelectric purposes and some or all of those diversions can be held in 

reservoirs for up to 30 days.  Allowing junior diverters to hold water in reservoirs for up to 30 

days when there is no water available to satisfy their water right contravenes the rule of priority 

and deprives downstream senior water right holders of water to which they are lawfully entitled. 

194. Like the notices and exceptions for post-1914 appropriative water rights in the 

San Joaquin River and Sacramento River watersheds, the Notice “excepts” from curtailment all 

pre-1914 appropriative water right diversions for hydroelectric generation by direct diversion.  

The SWRCB’s method of accounting for “direct diversions” actually allows water to be held in 

reservoirs for up to 30 days.  The result is that pre-1914 appropriative water right holders in the 

San Joaquin River and Sacramento River watersheds, some of which may be more junior than 

BBID’s water right, were, and are still, authorized by the SWRCB to directly divert water for 

hydroelectric purposes and some or all of those diversions can be held in reservoirs for up to 30 

days.  Allowing junior diverters to hold water in reservoirs for up to 30 days when there is no 

water available to satisfy their water rights contravenes the rule of priority and deprives 

downstream senior water right holders of water to which they are lawfully entitled. 

195. Water being held in upstream reservoirs under the SWRCB’s “regulatory storage” 

rules deprives downstream seniors of water to which they are lawfully entitled. 

196. Allowing water right holders to continue to divert water that others are entitled to 

divert violates the priority system. 

197. Allowing post-1914 water right holders to divert water into regulatory storage for 



D
O

W
N

E
Y

 B
R

A
N

D
 L

L
P 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 
 

 

PETITION FOR WRIT OF MANDATE AND COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 
AND DAMAGES -37- 
 

SO
M

A
C

H
 S

IM
M

O
N

S 
&

 D
U

N
N

 
A

 P
ro

fe
ss

io
na

l C
or

po
ra

tio
n 

up to 30-days while prohibiting BBID to divert under its pre-1914 appropriative water right 

contravenes the rule of priority. 

198. An actual controversy exists regarding Respondents/Defendants’ exceptions to 

curtailments in the Notice.  Respondents/Defendants’ failure to consider the source of water 

available for diversion and use and Respondents/Defendants’ failure to require claimants to 

present colorable claims are inconsistent with law and the rule of priority. 

199. Petitioner/Plaintiff therefore requests this Court issue a declaration that 

Respondents/Defendants’ actions and inactions violate the rule of priority and have deprived 

senior water right holders of the right to water to which they are entitled. 

200. Petitioner/Plaintiff further requests this Court issue a Writ of Mandate directing 

Respondents/Defendants to rescind the Notice issued to BBID and to rescind the Enforcement 

Action. 
 

ELEVENTH CAUSE OF ACTION 
(Declaratory Relief / Writ of Mandate - Unlawful Physical Solution) 

 

201. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 200, as though fully set forth herein. 

202. In apportioning water, California law mandates that water right priorities be 

respected.  The SWRCB cannot impose a physical solution that contravenes the priority system. 

203. Respondents/Defendants provided exceptions to water right curtailments that 

violate the rule of priority through the imposition of an unlawful physical solution to the State’s 

water supply storage. 

204. Respondents/Defendants, though their unlawful curtailments and other unlawful 

action, is seeking to allow others to maintain water supplies at the expense of BBID. 

205. An actual controversy exists regarding Respondents/Defendants’ exceptions to 

curtailments and other activities that seek to impose an unlawful physical solution that deprived 

BBID of its right to water.   

206. Petitioner/Plaintiff therefore requests this Court issue a declaration that 

Respondents/Defendants’ actions and inactions impose an unlawful physical solution and 
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deprive BBID and other water right holders of the right to water to which they are entitled. 

207. Because Respondents/Defendants’ imposition of an unlawful physical solution 

deprives BBID and other appropriative water right holders of water to which they are otherwise 

entitled, Petitioner/Plaintiff further requests this Court issue a Writ of Mandate directing 

Respondents/Defendants’ to rescind the Notice issued to BBID and to rescind the Enforcement 

Action. 
TWELFTH CAUSE OF ACTION 

(Takings) 
 

208. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 207, as though fully set forth herein. 

209. The wrongful curtailment of BBID’s pre-1914 appropriative water right deprives 

BBID of a valuable property right without just compensation as demanded by the California and 

United States Constitutions. 

210. The improper threat of enforcement action against BBID is an attempt by 

Respondents/Defendants to coerce BBID into not exercising its pre-1914 appropriative right 

sufficient to deprive BBID of a valuable property right without just compensation as demanded 

by the California and United States Constitutions. 

211. The imposition of an unlawful physical solution deprives BBID of a valuable 

property right without just compensation, as demanded by the California and United States 

Constitutions.   

212. Respondents/Defendants’ exception to curtailments for junior hydropower uses, 

which results in storage of water for up to 30 days, deprives BBID of a valuable property right 

without just compensation as demanded by the California and United States Constitutions. 

213. As a result of Respondents/Defendants’ actions and/or inactions, BBID has been 

harmed and will suffer damages in an amount to be determined at trial. 
 

THIRTEENTH CAUSE OF ACTION 
(The SWRCB Failed to Comply With Governor’s Order) 

 

214. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 
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in paragraphs 1 through 213, as though fully set forth herein. 

215. On April 25, 2014, Governor Brown issued a Proclamation of a Continued State 

of Emergency (Proclamation), which provided, among other things, that the SWRCB “will adopt 

and implement emergency regulations pursuant to Water Code section 1058.5…to require 

curtailment of diversions when water is not available under the diverter’s priority of right.” 

216. On April 1, 2015, Governor Brown issued Executive Order B-29-15, which 

provides, among other things, that the orders and provisions of the April 25, 2014, Proclamation 

remained in full force and effect. 

217. The Notice relies, in part, on Executive Order B-29-15, for support. 

218. At the time that Respondents/Defendants issued the Notice, valid emergency 

regulations authorizing the issuance of curtailments did not exist, as required by the April 25, 

2015, Proclamation. 

219. As a result of Respondents’/Defendants’ failure to comply with the Governor’s 

April 25, 2014, Proclamation, as renewed by Executive Order B-29-15, an actual controversy has 

arisen and now exists between Petitioner/Plaintiff and Respondents/Defendants regarding 

Respondents’/Defendants’ failure to comply with the directives in the Governor’s Proclamation 

and Executive Order and unlawful issuance of the Notice to BBID. 

220. BBID requests that this Court issue a declaration regarding 

Respondents’/Defendants’ failure to comply with the Governor’s Proclamation and Executive 

Order and resulting unauthorized and unlawful curtailment of BBID’s water rights. 

221. BBID further requests that this Court issue a Writ of Mandate directing 

Respondents/Defendants to rescind the Notice issued to BBID and to comply with the directives 

in the Governor’s Proclamation and Executive Order. 
 

FOURTEENTH CAUSE OF ACTION 
(Injunctive Relief) 

 

222. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 221, as though fully set forth herein. 

223. BBID is entitled to immediate relief in the form of an injunction from this Court 
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vacating the Notice, the Rescission and Clarification, and the Enforcement Action because they 

operate to deprive BBID of due process and was issued without legal or factual justification. 

224. Unless and until restrained, Respondents/Defendants’ continued actions related to 

the Notice and water right curtailments and/or water availability will continue to injure BBID. 

225. It is highly unlikely that pecuniary compensation could afford complete relief in 

this matter, and it is certain that ascertaining the amount of compensation that would afford 

complete relief would prove extremely difficult. 

226. BBID therefore respectfully requests the Court immediately and permanently 

enjoin Respondents/Defendants’ from maintaining the Notice, the Rescission and Clarification, 

or Enforcement Action against BBID or from taking any further action without satisfying due 

process requirements, including providing a fair hearing and developing an appropriate 

evidentiary record. 
 

FIFTEENTH CAUSE OF ACTION 
(Estoppel) 

 

227. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 226, as though fully set forth herein. 

228. Respondents/Defendants informed BBID that, in the event 

Respondents/Defendants curtailed BBID’s water right, that BBID should continue diverting 

water for Mountain House, for the Contra Costa Airport, and for use at the Mariposa Energy 

Project.   Respondents/Defendants informed BBID that they would not pursue an enforcement 

action against BBID for the diversion of water for Mountain House, the Contra Costa Airport, or 

the Mariposa Energy Project. 

229. The Enforcement Action seeks to impose liability on BBID for the diversion of 

water for Mountain House, the Contra Costa Airport, and the Mariposa Energy Project. 

230. Petitioner/Plaintiff continued to divert and provide water to Mountain House, the 

Contra Costa Airport, and the Mariposa Energy Project based on the representations made by 

Respondents/Defendants.   

231. Petitioner/Plaintiff requests this Court to find and declare that 
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Respondents/Defendants are estopped from bringing any enforcement action against BBID for 

the diversion and provision of water to Mountain House, the Contra Costa Airport, or the 

Mariposa Energy Project.  
 

SIXTEENTH CAUSE OF ACTION 
(Violation of Due Process – Conflict) 

 

232. Petitioner/Plaintiff alleges and incorporates by reference the allegations contained 

in paragraphs 1 through 231, as though fully set forth herein. 

233. Respondents/Defendants have failed to maintain separation between the advisory 

and prosecutorial functions of the SWRCB.   

234. Throughout 2015, Prosecution Team members have been advising the SWRCB 

Board Members on water availability and water right curtailments. 

235. Those same Prosecution Team members will now appear before the SWRCB in 

the Enforcement Action to establish issues related to water availability and water right 

curtailments. 

236. The Executive Director and/or the Delta Watermaster have been working with 

Prosecution Team members on water availability, curtailments, and enforcement, including the 

Enforcement Action against BBID. 

237. The Executive Director and/or Delta Watermaster have been meeting with 

SWRCB Board Members, individually or collectively, regarding water availability, curtailments, 

and enforcement, including the Enforcement Action against BBID. 

238. Respondents/Defendants, any or all of them, have been working together and 

failing to maintain any separation to develop a strategy to select one or more enforcement actions 

that would allow the SWRCB to address legal issues the SWRCB deems important as it relates to 

water use in the Delta. 

239. As a result of that effort, Respondents/Defendants have proceeded with the 

Enforcement Action against BBID. 

240. Respondents/Defendants concerted efforts demonstrates that there is no separation 

between the Prosecutorial and Advisory roles at the SWRCB as it relates to the Enforcement 
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11· · · · · ·1121 L Street, Suite 900
· · · · · · ·Sacramento, California 95814-3974
12

13· ·Also Present:

14· · · · · ·LIA SPALETTA

15

16· ·The Videographer:

17· · · · · ·Sacramento Legal Video Center
· · · · · · ·(916) 451-7600
18· · · · · ·Eric Allen

19

20· · · · · · · · · · · · · · ·--o0o--

21

22

23

24

25



·1· · · · · ·MR. HILDRETH:· Let me clarify it.· If it was in a

·2· ·public meeting, he can answer the question.

·3· ·Q· · · ·BY MS. SPALETTA:· Was it in a public meeting?

·4· ·A· · · ·No.

·5· ·Q· · · ·It was not in a public meeting?

·6· ·A· · · ·No.

·7· ·Q· · · ·Who was present?

·8· ·A· · · ·I know I've discussed this issue with board members,

·9· ·perhaps all of them separately.· I'm not sure whether I've

10· ·talked to all of them, so I can't give you a list of which

11· ·ones I've discussed, but with board members.

12· ·Q· · · ·Anyone other than board members?

13· ·A· · · ·I'm sure my staff as well.

14· ·Q· · · ·And were those discussions a precursor to the BBID

15· ·or West Side enforcement actions?

16· ·A· · · ·Well, not directly, no.

17· ·Q· · · ·Okay.· So they were not discussions relating to the

18· ·pending enforcement actions?

19· ·A· · · ·Oh, no.

20· ·Q· · · ·So what did the discussions relate to?

21· · · · · ·MR. HILDRETH:· Are you talking about his discussions

22· ·with staff?

23· ·Q· · · ·BY MS. SPALETTA:· He indicated he had discussions

24· ·with the various board members.

25· ·A· · · ·And staff.



·1· ·would have to ask Barbara who that task was assigned to.

·2· ·Q· · · ·Did you or anyone on your staff keep track of which

·3· ·regulatory condition was controlling the release of stored

·4· ·water by the projects during the summer of 2015?

·5· ·A· · · ·I believe that that was a subject of discussion --

·6· ·that sort of thing was a subject of discussion at the RTDOT

·7· ·meetings.

·8· ·Q· · · ·What's the RTDOT?

·9· ·A· · · ·Real Time Drought Operations Team.

10· ·Q· · · ·Did you attend those meetings?

11· ·A· · · ·No.

12· ·Q· · · ·Who did for your staff?

13· ·A· · · ·Les Grober and Diane Riddle.

14· ·Q· · · ·Are they on the hearing team staff?

15· ·A· · · ·I don't know which team they're on.

16· · · · · ·MS. SPALETTA:· Okay.· Let's take a five-minute

17· ·break.

18· · · · · ·THE VIDEOGRAPHER:· We're now going off the record at

19· ·8:49 a.m.

20· · · · · ·(A recess was taken.)

21· · · · · ·THE VIDEOGRAPHER:· We're now going back on the

22· ·record at 9:01 a.m.

23· ·Q· · · ·BY MS. SPALETTA:· All right.· We're back from a

24· ·short break.

25· · · · · ·Mr. Howard, right before we took a break, you told
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·1· ·relates to BBID?

·2· ·A· · · All of them went into decision-making.

·3· ·Q· · · And what about for West Side Irrigation

·4· ·District?

·5· ·A· · · West Side received the May 1st notice because

·6· ·they were in the Delta downstream of Mossdale

·7· ·Bridge, so they received a May 1st notice.

·8· ·Q· · · And which supply and demand analysis supported

·9· ·your curtailment recommendation for the May 1st notice?

10· ·A· · · Again, it would be a combination one but I

11· ·can't aim at a particular one.

12· ·Q· · · I haven't asked you any questions specific to

13· ·the two pending enforcement actions yet today.· What

14· ·actions have you taken with regard to the West Side

15· ·enforcement action?

16· · · · · MR. CARRIGAN:· Overbroad.· Vague and ambiguous.

17· · · · · THE WITNESS:· I signed those enforcement

18· ·actions.

19· ·Q· · · BY MS. SPALETTA:· Do you consider yourself part

20· ·of the Prosecution Team for the West Side Irrigation

21· ·District's enforcement action?

22· ·A· · · Since I signed it, I would be part of the

23· ·Prosecution Team because I'm signing the order.

24· ·Q· · · And what work did you do to support the findings

25· ·for the order that you signed?
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·3· ·County of Sacramento· ·)

·4· · · · · ·I certify that the witness in the foregoing

·5· ·deposition,

·6· · · · · · · · · · · · JOHN O'HAGAN,

·7· ·was by me duly sworn to testify in the within-entitled

·8· ·cause; that said deposition was taken at the time and

·9· ·place therein named; that the testimony of said witness

10· ·was reported by me, a duly Certified Shorthand Reporter

11· ·Of the State of California authorized to administer

12· ·oaths and affirmations, and said testimony was

13· ·thereafter transcribed into typewriting.

14· · · · · ·I further certify that I am not of counsel or

15· ·attorney for either or any of the parties to said

16· ·deposition, nor in any way interested in the outcome of

17· ·the cause named in said deposition.

18· · · · · ·IN WITNESS WHEREOF, I have hereunto set my hand

19· ·this 23rd day of November 2015.

20
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December16, 2015 
 
VIA ELECTRONIC MAIL 
 
TO: ENCLOSED SERVICE LIST OF PARTICIPANTS 
 
PROCEDURAL RULING: THE WEST SIDE IRRIGATION DISTRICT DRAFT CEASE AND 
DESIST ORDER HEARING (ENFORCEMENT ACTION (ENF01949)) (WSID DRAFT CDO 
HEARING) AND THE BYRON-BETHANY IRRIGATION DISTRICT ADMINISTRATIVE CIVIL 
LIABILITY COMPLAINT HEARING (ENFORCEMENT ACTION (ENF01951)) (BBID ACL 
COMPLAINT HEARING) 
 
This letter addresses the November 9, 2015 Motion to Continue Hearing Date (Motion) jointly 
filed by The West Side Irrigation District (WSID), South Delta Water Agency (SDWA) and 
Central Delta Water Agency (CDWA), and the November 23, 2015 Request to Consolidate the 
water availability analysis portions of the hearings, submitted by WSID, Byron-Bethany Irrigation 
District (BBID), San Joaquin Tributaries Authority (SJTA), City and County of San Francisco 
(CCSF), SDWA, CDWA, and Westlands Water District (WWD).   
 
PROCEDURAL BACKGROUND 
 
On August 19, 2015, the State Water Board issued a Notice of Public Hearing and Pre-Hearing 
Conference for the BBID ACL complaint hearing.  In accordance with the October 2, 2015 
Ruling of Hearing Officer Doduc, the public hearing scheduled to be conducted on October 28, 
29 and 30, 2015, was rescheduled to be conducted on March 21-25, 2016.  Accordingly, the 
State Water Board issued on October 20, 2015, a Revised Notice of Public Hearing and Pre-
Hearing Conference. 
 
On September 1, 2015, the State Water Board issued a Notice of Public Hearing and Pre-
Hearing Conference for the WSID draft CDO hearing.  In accordance with the October 23, 2015 
Ruling and November 6, 2015 Ruling of Hearing Officer Spivy-Weber, the public hearing 
scheduled to be conducted on November 12, 13 and 16, 2015, was postponed until January 11-
15, 2016 and February 4-5, 2016.  Accordingly, the State Water Board issued on November 10, 
2015, a Notice of Rescheduled Public Hearing for the WSID draft CDO hearing. 
 
MOTION FOR CONTINUANCE OF WSID DRAFT CDO HEARING 
 
The Motion filed by WSID, SDWA and CDWA requested that the WSID draft CDO hearing be 
continued until at least March 2016 to allow the parties to complete discovery, and review, 
comprehend, and respond to the materials on which the Prosecution Team is basing the 
enforcement action.  The Hearing Team received comments from the Prosecution Team, SJTA 
and CCSF on the Motion.  The Prosecution Team took no position on the Motion, and SJTA and 
CCSF supported the Motion.   
 

http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/wsidcdo_motion2cont110915.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/wsidcdo_consolidate_jointrequest112315.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/byron_bethany/docs/notice_byronbethany.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/byron_bethany/docs/notice_byronbethany.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/byron_bethany/docs/bbid_oct2email.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/byron_bethany/docs/revised_notice_bbid.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/byron_bethany/docs/revised_notice_bbid.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/notice_wid090115.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/notice_wid090115.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/woodscdo_rulingletter102315.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/wsidcdo_2ndruling110615.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/revised_notice_westside_irrigation.pdf
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In light of the request to consolidate portions of the two hearings, the motion for continuance is 
granted.  The WSID draft CDO hearing and all document submittal deadlines for exhibits, 
testimony, policy and opening statements, pre-hearing briefs and motions, and written rebuttal 
testimony are POSTPONED and RESECHEDULED, as described below.   
 
REQUEST TO CONSOLIDATE HEARINGS 
 
The parties’ Request to Consolidate proposed a two-phased approach to the hearings: Phase 1 
(Water Availability) to be held March 21-25, 2016; and Phase 2 (Remaining Key Issues of 
Enforcement Actions) to be held March 28-April 1, 2016.  The Hearing Team received written 
concurrence from the Prosecution Team, Department of Water Resources, and the State Water 
Contractors with the general proposal to consolidate the portions of both hearings that address 
water availability.  We appreciate the parties’ coordinated proposal as to how these two 
hearings may proceed most efficiently and effectively.   
 
On November 30, 2015, the Hearing Team advised the parties that the hearing officers 
consented to the proposed consolidation of the water availability analysis portions of the 
hearings, to commence on March 21, 2016 (Phase 1), and that the portions of the proceedings 
that are specific to each case (Phase 2) would commence immediately following completion of 
Phase 1.  The parties were provided the opportunity to submit comments or objections to the 
consolidation and rescheduling of the hearings.   
 
The Hearing Team received a comment from Mr. Morat, who did not object to the consolidation 
if his testimony could be accommodated during the week of March 21-25, 2016.  Mr. Morat is a 
party to the BBID ACL complaint hearing, and seeks to testify regarding the impact of 
unauthorized diversions on fisheries and other environmental conditions.  We will allow 
Mr. Morat to testify during the week of March 21-25, 2016, and may discuss the timing of 
Mr. Morat’s testimony in further detail during the second pre-hearing conference on February 8, 
2016. 
 
A formal notice of Consolidation of Public Hearings and Rescheduled Public Hearings will be 
issued by the State Water Board.  The following table provides the rescheduled hearing dates 
and document submittal deadlines for both proceedings, which are substantially similar to those 
previously set for the BBID ACL complaint hearing.  We currently intend to conduct the Phase 2 
BBID ACL complaint hearing prior the Phase 2 WSID draft CDO hearing; however, this 
schedule may be revised: 
 

WSID CDO and BBID ACL Hearings 
Rescheduled Hearings and Document Submittal Deadlines 

Noon, Tuesday, January 19, 2016 Deadline for receipt and service of witnesses’ proposed testimony, 
exhibits, lists of exhibits, qualifications, and statement of service. 

Noon, Monday, January 25, 2016 Deadline for receipt and service of: 
1. Motions to dismiss and/or motions for summary judgment. 
2. Pre-hearing briefing of legal issues.  (BBID ACL Hearing Only) 

Monday, February 8, 2016 2nd Pre-Hearing Conference: Phase 1, Phase 2-BBID,  
and Phase 2-WSID. 

Noon, Monday, February 22, 2016 Deadline for receipt and service of: 
1. Proposed written rebuttal testimony, exhibits, list of 

exhibits, qualifications, and statements of service. 
2. Responsive briefing of legal issues and motions.  (BBID 

ACL Hearing Only) 

http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/wsidcdo_consolidate_ptresponse112415.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/westside_irrigation_district/docs/wsidcdo_consolidate_boardemail113015.pdf
http://www.waterboards.ca.gov/waterrights/water_issues/programs/hearings/docs/wsidbbid_consolidate_morat113015.pdf
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Noon, Monday, February 29, 2016 Deadline for receipt and service of: 
1. Written opening statements.  
2. Motions in limine. 

Noon, Friday, March 4, 2016 Deadline for receipt of opposition to motions in limine. 
March 21, 22, 23, 24, 25, 28, 29, 30, 2016 
April 1, 4 and 6, 2016  

Phase 1 Hearing (Water Availability) and Phase 2 Hearing 
(Remaining Key Issues of Enforcement Actions). 

 
SUBMITTAL OF EXHIBITS 
 
We expect the parties to follow the Attachment to the August 19, 2015 and September 1, 2015 
Hearing Notices, “Information Concerning Appearances at Water Right Hearings” (Notice 
Attachment).  The Notice Attachment Section 6, Written Testimony and Exhibits, states, in part: 
 

Exhibits include written testimony, statements of qualifications of expert witnesses, and 
other documents to be used as evidence.  Each party proposing to present testimony on 
factual or other evidentiary matters at the hearing shall submit such testimony in writing.  
Written testimony shall be designated as an exhibit, and must be submitted with the 
other exhibits.  Oral testimony that goes beyond the scope of the written testimony may 
be excluded.  A party who proposes to offer expert testimony must submit an exhibit 
containing a statement of the expert witness’s qualifications. 
  

Each party presenting a case-in-chief or written rebuttal in either proceeding shall provide one 
complete Index of Exhibits describing each sequentially numbered exhibit for Phase 1 and 
Phase 2.  The index must indicate whether a particular exhibit is intended to be offered into 
evidence during Phase 1, Phase 2-BBID, or Phase 2-WSID.   
 
Any documents submitted or served electronically must be in Adobe Portable Document Format 
(PDF), except for Exhibit Identification Indexes, which may be in a format supported by 
Microsoft Excel or Word.  Electronic submittals to the State Water Board of documents less than 
11 megabytes in total size (incoming mail server attachment limitation) may be sent via 
electronic mail to: wrhearing@waterboards.ca.gov with a subject of “BBID/WSID 
Hearings”.  Electronic submittals to the State Water Board of documents greater than 11 
megabytes in total size should be submitted on a compact disc (CD or DVD) or a thumb drive.  
Each electronically submitted exhibit must be saved as a separate PDF file, with the name in 
lower case lettering (i.e., pt1, pt2 or wsid1, wsid2, etc.). 
 
SECOND PRE-HEARING CONFERENCE 
 
The second pre-hearing conference will address outstanding procedural issues related to the 
conduct of Phase 1 and Phase 2 of both hearings.  We will discuss the order of proceeding, 
hearing time limits for presentation of cases-in-chief, cross and re-cross examination, 
presentation of oral summary of written rebuttal testimony, and any other matter that will 
facilitate the efficient conduct of the hearings.  
 
SCOPE OF HEARINGS 
 
Based on the parties’ submittals addressing the proposed consolidation and rescheduling of the 
hearings, the following is the revised scope of Phase 1 and Phase 2 of the hearings.  Some of 
the key issues listed in the hearing notices for these proceedings could arise in either Phase 1 
or Phase 2.  We do not intend to allow key issues properly raised in Phase 1 to be revisited in 
Phase 2, and parties should be prepared to submit all evidence with respect to those issues at 
the time they are first raised.  



The WSID CDO Hearing 
The BBID ACL Hearing 

PHASE 1- WATER AVAILABILITY: 

December 16, 2015 

The purpose of the consolidated Phase 1 of the BBID ACL complaint and WSID draft CDO 
hearings is to receive evidence regarding the following issues: 

1. Was the water diverted by 8810 from June 13 through June 25, 2015, if any, unavailable 
under its claimed pre-1914 appropriative right and all other claims of right by 8810? 

2. Was the water diverted by WSIO after May 1, 2015, if any, unavailable under License 
1381 and all other claims of right by WS/0? 

PHASE 2 - REMAINING KEY ISSUES OF ENFORCEMENT ACTIONS: 

The purpose of Phase 2 of the BBID ACL complaint hearing is to receive evidence relevant to 
determining all issues not addressed during Phase 1 of the hearing that are within the scope of 
the August 19, 2015, Notice of Public Hearing. 

The purpose of Phase 2 of the WSID draft CDO hearing is to receive evidence relevant to 
determining all issues not addressed during Phase 1 of the hearing that are within the scope of 
the September 1, 2015, Notice of Public Hearing. 

EX PARTE COMMUNICATIONS 

We would like to remind the parties that ex parte communications concerning substantive or 
controversial procedural issues relevant to this hearing are prohibited. Please be sure to copy 
the service list on any correspondence to us, the other Board Members, and the hearing team 
related to this matter. 

Thank you for your continued cooperation. Questions regarding non-controversial procedural 
matters should be directed to Staff Counsel Nicole Kuenzi at (916) 322-4142 or by email to 
Nicole.Kuenzi@waterboards.ca.gov; or Ernie Mona at (916) 341-5359 or by email to 
Ernie.Mona@waterboards.ca.gov; or to Jane Farwell-Jensen at (916) 341-5349 or by email to 
Jane.Farweii-Jensen@waterboards.ca.gov (Gov. Code,§ 11430.20, subd. (b).) 

Sincerely, 

Enclosure: Service Lists 

4 

~~.a~---
Tam M. Doduc, Board Member 
BBID Hearing Officer 

Nicole.Kuenzi@waterboards.ca.gov
mailto:Ernie.Mona@waterboards.ca.gov
mailto:Jane.Farwell-Jensen@waterboards.ca.gov
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SERVICE LIST OF PARTICIPANTS 
THE WEST SIDE IRRIGATION DISTRICT 
CEASE AND DESIST ORDER HEARING 

 (October 8, 2015) 
Parties 

THE FOLLOWING MUST BE SERVED WITH WRITTEN TESTIMONY, EXHIBITS AND OTHER 
DOCUMENTS. (All have AGREED TO ACCEPT electronic service, pursuant to the rules specified in the 

hearing notice.) 
 
DIVISION OF WATER RIGHTS 
Prosecution Team 
Andrew Tauriainen, Attorney Ill 
SWRCB Office of Enforcement 
1001 I Street,  
16th Floor 
Sacramento, CA 95814 
Andrew.Tauriainen@waterboards.ca.gov 
 

 
THE WEST SIDE IRRIGATION DISTRICT 
Jeanne M. Zolezzi 
Karna Harrigfeld 
Janelle Krattiger 
Herum\Crabtree\Suntag 
5757 Pacific Ave., Suite 222 
Stockton, CA  95207 
jzolezzi@herumcrabtree.com 
kharrigfeld@herumcrabtree.com 
jkrattiger@herumcrabtree.com 
 

 
STATE WATER CONTRACTORS 
Stephanie Morris 
1121 L Street, Suite 1050 
Sacramento, CA 95814 
smorris@swc.org 
 

 
WESTLANDS WATER DISTRICT 
Daniel O'Hanlon 
Rebecca Akroyd 
Kronick Moskovitz Tiedemann & Girard 
400 Capitol Mall, 27th Floor 
Sacramento, CA  95814 
dohanlon@kmtg.com 
rakroyd@kmtg.com 
 
Philip Williams of Westlands Water District 
pwilliams@westlandswater.org 
 

 
SOUTH DELTA WATER AGENCY 
John Herrick, Esq. 
Dean Ruiz 
4255 Pacific Ave., Suite 2 
Stockton, CA  95207 
jherrlaw@aol.com 
dean@hprlaw.net 
 
 

 
CENTRAL DELTA WATER AGENCY 
Jennifer Spaletta  
Spaletta Law PC 
PO Box 2660 
Lodi, CA  95241 
jennifer@spalettalaw.com 
 
Dante Nomellini and Dante Nomellini, Jr. 
Nomellini, Grilli & McDaniel 
ngmplcs@pacbell.net 
dantejr@pacbell.net 
 

 
CITY AND COUNTY OF SAN FRANCISCO 
Jonathan Knapp 
Office of the City Attorney 
1390 Market Street, Suite 418 
San Francisco, CA  94102 
jonathan.knapp@sfgov.org 
 
 
 

 
SAN JOAQUIN TRIBUTARIES AUTHORITY 
Valerie Kincaid 
O’Laughlin & Paris LLP 
2617 K Street, Suite 100 
Sacramento, CA  95814 
vkincaid@olaughlinparis.com 
 

mailto:Andrew.Tauriainen@waterboards.ca.gov
mailto:jzolezzi@herumcrabtree.com
mailto:kharrigfeld@herumcrabtree.com
mailto:jkrattiger@herumcrabtree.com
mailto:smorris@swc.org
mailto:dohanlon@kmtg.com
mailto:rakroyd@kmtg.com
mailto:pwilliams@westlandswater.org
mailto:jherrlaw@aol.com
mailto:dean@hprlaw.net
mailto:jennifer@spalettalaw.com
mailto:ngmplcs@pacbell.net
mailto:dantejr@pacbell.net
mailto:jonathan.knapp@sfgov.org
mailto:vkincaid@olaughlinparis.com
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CALIFORNIA DEPARTMENT OF WATER 
RESOURCES 
Robin McGinnis, Attorney 
PO Box  942836 
Sacramento, CA  94236-0001 
robin.mcginnis@water.ca.gov 
 
 

 
BYRON BETHANY IRRIGATION DISTRICT 
Daniel Kelly 
Somach Simmons & Dunn 
500 Capitol Mall, Suite 1000,  
Sacramento, CA  95814 
dkelly@somachlaw.com 
 

 
 
 

SERVICE LIST OF PARTICIPANTS 
BYRON-BETHANY IRRIGATION DISTRICT 

ADMINISTRATIVE CIVIL LIABILITY HEARING 
(09/02/15; Revised: 09/10/15; Revised 10/06/15; Revised 10/22/15) 

 
PARTIES 

THE FOLLOWING MUST BE SERVED WITH WRITTEN TESTIMONY, EXHIBITS AND OTHER 
DOCUMENTS. (All have AGREED TO ACCEPT electronic service, pursuant to the rules specified in the 
hearing notice.) 
 
Division of Water Rights 
Prosecution Team 
Andrew Tauriainen, Attorney Ill 
SWRCB Office of Enforcement 
1001 I Street,  
16th Floor 
Sacramento, CA  95814 
andrew.tauriainen@waterboards.ca.gov 
 

 
Byron Bethany Irrigation District 
Daniel Kelly 
Somach Simmons & Dunn 
500 Capitol Mall, Suite 1000,  
Sacramento, CA  95814 
dkelly@somachlaw.com 
 

 
Patterson Irrigation District 
Banta-Carbona Irrigation District 
The West Side Irrigation District 
Jeanne M. Zolezzi 
Herum\Crabtree\Suntag 
5757 Pacific Ave., Suite 222 
Stockton, CA  95207 
jzolezzi@herumcrabtree.com 
 

 
City and County of San Francisco 
Jonathan Knapp 
Office of the City Attorney 
1390 Market Street, Suite 418 
San Francisco, CA  94102 
jonathan.knapp@sfgov.org 
 
Robert E. Donlan 
Ellison, Schneider & Harris L.L.P. 
2600 Capitol Avenue, Suite 400 
Sacramento, CA  95816 
(916) 447-2166 
red@eslawfirm.com 
 

 
Central Delta Water Agency 
Jennifer Spaletta  
Spaletta Law PC 
PO Box 2660 
Lodi, CA  95241 
jennifer@spalettalaw.com 
 
 

 
California Department of Water Resources 
Robin McGinnis, Attorney 
PO Box  942836 
Sacramento, CA  94236-0001 
robin.mcginnis@water.ca.gov 
 

mailto:robin.mcginnis@water.ca.gov
mailto:dkelly@somachlaw.com
mailto:Andrew.Tauriainen@waterboards.ca.gov
mailto:dkelly@somachlaw.com
mailto:jzolezzi@herumcrabtree.com
mailto:jonathan.knapp@sfgov.org
mailto:red@eslawfirm.com
mailto:jennifer@spalettalaw.com
mailto:Robin.mcginnis@water.ca.gov


   

 
 

Dante Nomellini and Dante Nomellini, Jr. 
Nomellini, Grilli & McDaniel 
ngmplcs@pacbell.net 
dantejr@pacbell.net 
 
 
Richard Morat 
2821 Berkshire Way 
Sacramento, CA  95864 
rjmorat@gmail.com 
 

 
San Joaquin Tributaries Authority 
Valerie Kincaid 
O’Laughlin & Paris LLP 
2617 K Street, Suite 100 
Sacramento, CA  95814 
vkincaid@olaughlinparis.com 
lwood@olaughlinparis.com 
 

 
South Delta Water Agency 
John Herrick, Esq. 
4255 Pacific Ave., Suite 2 
Stockton, CA  95207 
jherrlaw@aol.com 
 
Dean Ruiz, Esq. 
Harris, Perisho & Ruiz, Attorneys at Law 
3439 Brookside Road, Suite 210 
Stockton, CA 95219 
dean@hprlaw.net 
 

 
State Water Contractors 
Stefani Morris, Attorney 
1121 L Street, Suite 1050 
Sacramento, CA  95814 
smorris@swc.org 
 

 

mailto:ngmplcs@pacbell.net
mailto:dantejr@pacbell.net
mailto:rjmorat@gmail.com
mailto:vkincaid@olaughlinparis.com
mailto:lwood@olaughlinparis.com
mailto:jherrlaw@aol.com
mailto:dean@hprlaw.net
mailto:smorris@swc.org
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