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APPEARANCES
for the Central Delta Water Agency:

SPALETTA LAW PC

By: JENNIFER SPALETTA
Attorney at Law

P.O. Box 2660
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pr the Byron-Bethany Irrigation District:

SOMACH SIMMONS & DUNN
By: DANIEL KELLY
Attorney at Law
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HERUM/CRABTREE/SUNTAG
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Attorney at Law
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By: PHILIP A. WILLIAMS
Attorney at Law
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ANDREW TAURIAINEN, Senior Staff Counsel
Attorney at Law
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BE IT REMEMBERED, that on Thursday, November 23,
015, commencing at the hour of 9:57 a.m, thereof, at
ne offices of SOMACH SIMMONS & DUNN, 500 Capitol Mall,
buite 1000, Sacramento, California, before me, KATHRYN
DAVIS, a Certified Shorthand Reporter in the State of
Lalifornia, duly authorized to administer oaths and
ffirmations, there personally appeared

KATHY BARE,

alled as witness herein, who, having been duly sworn,

yvas thereupon examined and interrogated as hereinafter

set forth.

--000-

EXAMINATION BY MS. SPALETTA
D BY MS. SPALETTA: Good morning, Ms. Bare. My
name is Jennifer Spaletta. | represent Central Valley
Vater Agency, and today we are here to take your
leposition in the enforcement action against West Side
rrigation District.

Do you understand that?
A Yes.
Q  Before we get started, we are going to go around
he room and let everyone introduce themselves, starting
with your counsel sitting next to you.

MS. SMITH: Janelle Smith with the Attorney

5eneral's Office for the deponent.

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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MR. TAURIAINEN: Andrew Tauriainen, Office of
rnforcement, Prosecution Team.

MR. BONSIGNORE: Nick Bonsignore, Wagner &
sonsignore Engineers, consultants to West Side
rigation District.

MS. SPALETTA: Jennifer Spaletta.

MS. ZOLEZZI: Jeanne Zolezzi, general counsel
or the West Side, Patterson and the Banta-Carbona
rigation Districts.

MR. KELLY: Dan Kelly, counsel for Byron-Bethany
rrigation District.

MR. WILLIAMS: Phil Williams, in-house counsel
or Westlands Irrigation District.

MR. O'LAUGHLIN: Tim O'Laughlin, San Joaquin

Tributaries Authority.

MS. MORRIS: Stephanie Morris, general counsel,

State Water Contractors.

MS. MARROW: Michele Marrow, Department of Water
Resources.
QD  BY MS. SPALETTA: Before we get started, | want
0 make sure that you understand how the deposition will
yvork. Have you ever had your deposition taken before?
A | have not.
D We are going to go into the rules of the

Jeposition. Basically, it is just a question and answer

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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me period, but we take it a little bit slower because
e have a court reporter here who is going to be
ecording everything that we say to create a written
ecord.

So it is very important that we pause between
uestion and answer, and we don't speak over each other,
o that she can get a clean record today. Do you
nderstand that?

Yes.
Q  The record today may actually be used in the
enforcement hearing or in a trial court. Do you
inderstand that?
A Yes.
D Isthere any reason that you cannot provide
complete and accurate testimony today?
A No.
D 1 will be asking you about work that you've
performed as part of your job at the State Board. |
K<now that there are other people that you've worked
vith. So at times you may not have personal knowledge
0 answer my question.

It is okay if you estimate or provide your
inderstanding to respond to a question, but it is not

bkay to speculate or guess. So if | ask a question and

you would need to speculate or guess in order to answer,

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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don't want you to answer the question. Just tell me

—t

nat you would have to speculate or guess to answer the

guestion.
A Okay.
Q  Also, your counsel today may be objecting to

wn

ome of my questions. For example, if | ask a bad

uestion, she might object that the question was vague.

= © ]

{ she lodges an objection like that to the form of the
duestion, you still need to answer the question.

There may be times where she objects on the
ground of privilege and will instruct you not to answer.
That is the only time that you should not answer the
question. Do you understand that?

A Yes.

Q If I do ask a bad question and you don't
inderstand it, which can happen, just say you don't
understand the question and ask me to clarify it and I'd
be happy to clarify it.

A Okay.

Q Ifyou need to take a break at all today, just
let us know and we'll take a break and go off the
ecord. | just ask that you try not to take a break
when a question is pending; that you complete your
answer and then we can take a break.

A (Witness nods.)

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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D What did you do to prepare for your deposition
pday?

\ | spoke with Janelle and Andrew.

D Anything else?

A No. | read through the notice of deposition.

D Did you review any other documents besides the
otice?

A Not as part of the deposition.

D | believe we've marked your notice as

Exhibit 88, so if you could go ahead and look at that

sitting next to the binder there.

A Yes.

Q Is this the notice that you reviewed?

A Yes.

Q  If you could turn and look at pages 2 and 3,
you'll see a list of documents to be produced at the
deposition.

A Yes.

Q  Did you attempt to locate the documents that
ivere requested in this list?

A Yes. | believe they had already been
provided to Andrew.

Q  And which documents did you have that were
responsive to the list?

A It would have been the letter that | sent to

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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ne City of Tracy as part of the original complaint.

\nd there were a series of emails that related to

ne complaint that | provided to Andrew.

D And when you say the "complaint,” what are you
eferring to?

\  There was -- excuse me -- a public complaint

nat was submitted to the Division. And it was a
omplaint against the City of Tracy, alleging that

ney were selling treated wastewater to West Side
rrigation District without the proper authority

rom the State Water Board.

D And was that a complaint filed by Mr. Steve
Nicolaou?

A Yes.

Q  Are there any other documents that you can think
pf that were responsive to the notice that you provided?
A No.

D What is your educational background?

A | have a degree in Civil Engineer from San

Jose State, and I'm a registered civil engineer.

D In California?

Yes.

Any other specialized education?
No.

Any other certifications?

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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\  No.

D When did you obtain your degree from San Jose?
\  1988.

D And what was your first job?

\ | worked for -- my first professional job was

- | worked for the City of Los Angeles, Department
f Water and Power.

D And how long were you there?

\  Between two and three years.

Q  And what were your job responsibilities?

A | worked in the environmental section and |
maintained the NPDES permit for the Coastal
Generating Station.

Q  What was your next job?

A | worked for CalTrans for a year in design
ivork. Didn't like that at all.

Q  And what was your next job?

A With the State Water Board. And that was
Division of Water Quality. And | worked in NPDES
permitting and the Pretreatment Program.

QD And how long were you there?

A I'm guessing about five or six years.

Q  And what was your next job?

A | transferred to Division of Water Rights,

State Water Board, and | worked in permitting.

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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D And how long did you work in permitting?

\ | believe it was about five -- five years.

D What types of permitting projects did you work
n?

\ Injust the individual water rights permits.

D So no particular specialty?

A\ No.

D And what was your next job?

\ | transferred to the Division of Financial

Assistance in the State Water Board.

Q  What did you do there?

A 1 worked in the State Revolving Fund Program.
We gave out low-interest loans for capital
mprovement projects, mostly wastewater treatment
plants.

Q  And how long were you there?

A Eight years.

Q  And what was your next job?

A Itis my current position, which is in the
Division of Water Rights enforcement section, and |
nave been about three and a half years in the
enforcement section.

Q  And what is your current job title?

A Water Code resource control engineer.

Q  And who is your supervisor?

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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A Victor Vasquez.

D And who is his supervisor?

\  Kathy Mrowka.

D And then do you have any staff that you
upervise?

\ 1 donot. I'm the staff.

D What are your job responsibilities as a water
psource control engineer?

\ | work primarily on complaint investigations

hat can often lead to enforcement actions, but

almost exclusively complaint investigation.

Q  Did you work at all on the water availability
analysis that the State Board did in 20157

A No.

Q  Have you worked on the Byron-Bethany enforcement
action?

A No.

Q  Have you worked on the West Side Irrigation
District enforcement action?

A Yes.

Q  And what have you done related to the West Side
enforcement action?

A |took a crack at the very first version of

he Draft CDO.

Q  Anything else?

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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\ At this point, that is what it has been
mited to, both the complaint investigation and

nen the initial draft of the CDO.

D When did you start working on the West Side

natter?

\  The complaint was assigned to me early April.
D Of 20157

A Of 2015, yes.

D So that was Mr. Nicolaou's complaint that was

assigned to you?
A Yes.

Q  Bywho?

A By Victor Vasquez.
Q  And what was the first thing that you did?

A First thing -- | read through the complaint.

And then what | typically do, when | receive a
complaint, is I'll do a little background search.

f there is a file related to it, I'll look through

he file. |1 might do a Google search to find

whatever information, background information.

Q  And did you do that background research for this
matter?

A Yes. | believe in this matter, | looked at

he City of Tracy's website because there was

mention in the complaint that there was an agreement

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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etween West Side Irrigation District and the City
pr the sale of water, of wastewater. And | looked

it the website to confirm to see if | could find the

lgreement.
D Did you find one?
\ | did. And, in fact, | should have said

arlier that that might be also something that is

art of the record.

D Other than finding this agreement on the City of
Tracy's website, what other background research did you
do?

A | believe | looked through West Side

rrigation District's file. And just a little

packground to see if anyone in the office had worked
bn something recently, | could go talk to them if

here was a similar complaint. It's a rather large

file, so | would have gone through the entire thing.

Q  The license file?

A The permit file, yes.

QD West Side's permit has actually been converted
o0 a license, correct?

A Yes, that is correct. Often we call it the
‘application file."

Q  So you just talked about two different things:

Dne was your review of the West Side license file, and

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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nen the other was asking staff. So let's talk about
Isking other staff first. Who did you ask and what did
ou learn?

\  There was nothing in the file recently for

he -- oh, you know, | might have asked if a petition
ad been submitted for West Side Irrigation

District.

D What kind of petition?

\ A petition for the sale of the treated
vastewater.

Why would you have asked that?

That was the nature of the complaint.

Q

A

Q  What did you find out?
A They had not.

Q  Who did you ask?

A | don'trecall who | asked. It might have

peen Kathy Mrowka. Even though she is no longer in
charge of that unit, she would have familiarity with

t. So either Kathy or Scott McFarland. He is now

n charge of that section of that unit.

Q Is there anything else that you located in the
icense file?

A No.

Q  So you indicated that the complaint was assigned

o you in April 2015, and you read it and then did some

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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ackground research?
\ Un-huh.
D Did you do anything to determine the validity of

ne allegations in the complaint?

A No. Atthat point, | get the alleged
ffender's side before | make any determination.
D And who was the alleged offender?

\  The City of Tracy.

D And what did you do to get their side?

A | drafted a letter asking -- letting them
Know. It was an inquiry letter, asking them to
respond to the allegations in the complaint.

Q  And then did you get a response?

A Yes.

Q  And what did you do with that information?
A Once | read it, it was detailed in nature and
here was -- it was legal in nature also. So |
asked my supervisor if we should get a legal
Dpinion.

Q  And then what did you do?

A And then next, | was told that Andrew would
respond to the response letter that we got from the
City.

Q  So Andrew would respond to the City?

A Yes.

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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D And that is Andrew Tauriainen?

\  Yes.

D And did you assist Mr. Tauriainen with the
esponse?

\ | don't believe so, no.

D Did you have any further communications with the
Lity?

\  No.

D What other work have you done on the West Side

>nforcement matter?

A Like I said, | took the very first crack at
he Draft CDO.

Q  Why did you do that?
A | was directed to. I'm staff.
D From Mr. Vasquez?
A Yes.

Q  So previously you told me that the City of Tracy
vas the alleged offender, and now we have moved to
drafting a Cease and Desist Order against West Side.
How was it that you went from the City being the alleged
pffender to drafting a CDO against West Side, if you
KNOW?

A | don't know. | wasn't part of that decision

DI conversation.

QD Isit your understanding that the West Side

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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nforcement matter was made a priority at the State
joard?

MS. SMITH: Objection. Calls for speculation.

THE WITNESS: | was told when it was given to me
nat it was a priority.

D BY MS. SPALETTA: Were you given any explanation
Or why it was a priority?

A\ No. | --1Dbelieve | know why but --

D What is your understanding?

A Because when it came in, it didn't come in

nitially through the Cal EPA website. It came in
hrough Andrew Sawyer and from Kathy Mrowka. So
pecause it was a little elevated, | believe that is

why they said it was a priority.

Q  Anything else?

A No. Other than that, it was routine from my
standpoint.

Q  Did you determine whether or not the City of
Tracy and West Side actually entered into an agreement
n 2015 regarding the sale of treated wastewater?

A When | looked on the website, | saw the
agreement. | don't know that | ever saw a signed
agreement but it was part of the meeting minutes.

Q  And did you determine whether or not West Side

nad actually pumped any water related to that agreement

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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n 20157

\  No.

D Do you know if anyone else did?

\ | do not know.

D Do you have an understanding whether or not West

bide ever pumped any water from the City of Tracy in
0157

\ |l don't know if it was from the City of

racy. Itis my understanding that water was
diverted; but whether it was wastewater, | don't
KNOW.

Q  What is your understanding that water was
diverted based on?

A Initially, they submitted a certification
statement saying that they weren't diverting water.
And then it was, | believe, lifted later.

Q  What do you mean "lifted"?

A Not lifted -- they retracted the

certification statement.

Q  West Side did?

A Yes. Thatis my understanding.

Q  Did you actually review those documents or is
hat what somebody told you?

A | did not review the documents. That was --

receive news information from, like, Maven and

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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VDR. And it gives, you know, updates on recent
vater right related activities. So | probably got

from something like that.

D At some point, did Michael George send you some
hotographs related to West Side?
A\ Yes.

MS. SPALETTA: I'm going to mark this email
s next in order. And | apologize. | don't have
opies. The next one as 93.
(Whereupon, Exhibit No. 93 was
marked for identification.
MS. SPALETTA: And the next one we'll mark as
D4, the next one as 95, and the last one as 96.
Whereupon, Exhibits 94-96 were
marked for identification.)
Q BY MS. SPALETTA: Ms. Bare, could you please
ell us what exhibit -- is the email Exhibit 93?
MS. SMITH: Yes.
Q BY MS. SPALETTA: What is Exhibit 93?
A That is the email | received from Michael
George.
Q  Onwhat day?
A June 16th, 2015.
Q  And what was he sending you with that email?
A

What | had asked for is -- because | was

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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rafting the CDO, | wanted to make a finding

pgarding the inspection that the Watermaster made.

50 that was my intent in asking. That was a result

f this email -- or this email was a result of me

isking him that information.

D You were asking him for information from an
nspection that he conducted?

A\ Yes.

D What did you receive?

A | received these photos and some information

hat one of his inspectors had submitted after the
nspection.

QD Was that from John Collins?

A Yes.

Q  We have marked three photographs as Exhibits 94,
D5 and 96. Are these the photographs that you received
from Mr. George?

A Yes.

Q  How did you use these photographs?

A 1did not.

Q  Why not?

A 1didn't need them to make the finding for

he CDO.

Q  Was there anything relevant in these photographs

for public use of the findings in the Cease and Desist

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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Drder?
A\ No.

MS. SMITH: Objection. Calls for a legal
onclusion.

THE WITNESS: They weren't necessary for what |
yas doing.
D  BY MS. SPALETTA: Do you know what is depicted
n Exhipit 967
\  Based on other photos that I've seen, I've
never been to the site but | believe that is the New
River.
Q  Thatis what?
A Excuse me. I'm sorry -- the Old River.
MR. O'LAUGHLIN: I was going to say.
THE WITNESS: I've done that before. Sorry
about that. I'm renaming it. Sorry about that.
Q  BY MS. SPALETTA: That is okay.

All right. Let's go ahead and turn, then, to
he draft -- yes, the Draft Cease and Desist Order that
you said you took the first stab at writing, which is
Exhibit 2 in the binder.
A Okay.
Q  Exhibit 2 contains a list of findings numbered
bne through 35. Do you see that?

A Uh-huh.
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Did you draft those initially?
Initially, | can't say that | drafted all of
them but many of them | did.
Okay.
| can also safely say that Andrew probably
hanged all of them at some point.
Look at finding No. 4, please, on page 2. It
ays, "Until 2014, the City abandoned the wastewater
treatment plant discharged to Old River."
Uh-huh.
Did you make that determination?
No.
Or did someone else?
That wouldn't have been me.
Do you know how that determination was made?
No. | wasn't part of the conversation.
Do you know where the City of Tracy's wastewater
nters Old River?
I've seen maps.
But as you sit here today, could you describe
t?
A  No.
Q Do you know anything about the history of what
nas happened to that treated wastewater from the City of

Tracy at the time?
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A No.
© Do you know anything about West Side's Bethany
Drain?

A I've reviewed the file, so | have some

—

nderstanding of it, and | have looked at very old

photos.

)

D Did you do any work on the West Side enforcement

iction related to tailwater from the Bethany Drain?

Q)

A No. I'm not sure. | could be asked to do

that in the future, but at this point | have not.

D  Look at finding 28 on page 5 of the CDO. Just
take a minute to read that.

A  (Witness reading.) Yes.

Q  Did you do anything related to any of the
statements that are contained in paragraph 28?

A | do not believe so.

Q  Look at paragraphs 30 and 31, please.

A (Witness reading.) Okay. I've read it.

Q  Did you do anything relating to the statements
n paragraphs 30 and 317

A In 30, no. In 31, | checked to see if the

City had sought approval from the State Water Board.
Q  Anything else?

A No.

Q  Did you perform any analysis related to Water
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Code Section 12117

A\ No.

D Are you familiar with Water Code Section 14857
\ Remind me, please.

D | believe that section relates to wastewater; is

nat correct? The City's discharge of wastewater.

\ | would have to refresh my memory, but yes.

D Okay. We'll grab it on our next break and then

e can look at it.

A Okay.

Q  Did you undertake any analysis of whether or not

t would have been proper for West Side to divert the

City of Tracy's wastewater?

MS. SMITH: Objection to "proper" as vague.

THE WITNESS: Not yet.

Q BY MS. SPALETTA: Do you anticipate doing that?
MS. SMITH: Objection. Calls for speculation.
THE WITNESS: | could be asked to review

nformation that comes in as part of the subpoena.

Q  BY MS. SPALETTA: Is it your understanding that

n order for West Side to divert the City of Tracy's

vastewater, that there is some type of State Board

approval needed?

A Yes.

Q  And what is that understanding based on?
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Section 1211 (a.)

Is that based on your own analysis of Section
211 (a) or is it based on something that somebody else
as told you?

Someone else has told me. And that's part of

the subject of the CDO.

Is that someone else a lawyer at the State
oard?

Yes.

If you could turn to Exhibit 38, please.

xhibit 38 is Mr. Collins' inspection report from
une 18th, 2015. Is this the inspection report that you
ere referring to earlier?

Yes.

What information from this inspection report did
ou rely on or use?

It would have just been to put the basics in
he finding, the date Mr. Collins went on the
nspection, and what he found while he was there.

Any other purpose?

No. And like I said, | imagine that whatever
inding | initially drafted, it has changed
ubstantially.

MS. SPALETTA: I'm going to mark our next
xhibit in order, Exhibit 97.
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(Whereupon, Exhibit No. 97 was
marked for identification.)

BY MS. SPALETTA: I'll give you a minute to

review it.

/

(

(Witness reading.) I've read it.

Do you recognize this as an email exchange

etween you and Mr. Vasquez and Kathy Mrowka on June 12,

015?

Yes.
It looks like the first email was to you from
r. Vasquez, Ms. Mrowka and Mr. Tauriainen referring to

standard provision 2.n of the City of Tracy's NPDES

ermit?

Yes.
Is that a provision that you located?
Yes.

And why did you think that provision was

mportant?

n
R

Because it speaks to Water Code Section 1211.
And, specifically, that provision says:

"For publicly-owned treatment works, prior to
making any change in the point of discharge,
place of use or purpose of use of treated
wastewater that results in a permanent decrease

of flow in any portion of a watercourse, the
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discharger must file a petition with the State
Water Board, Division of Water Rights, and
receive approval for such a change."
Did | read that correctly?
A Yes.
D So did you conclude that the City of Tracy's
reatment plant was a publicly-owned treatment work?
MS. SMITH: Objection. Calls for a legal
onclusion.
Q BY MS. SPALETTA: Or did somebody else make that
conclusion?
A | believeitisa POTW.
Q  And did somebody make the determination of
whether there was a change in the point of discharge,
place of use or purpose of use?
A | don't know.
Q  That wasn't you?
A Can you ask that again?
Q  Sure. The second phrase of the provision
relates to making any change in the point of discharge.
Did you make a determination as to whether the City had
made a change in the point of discharge?
MS. SMITH: Objection. Calls for a legal
conclusion.

THE WITNESS: It seemed to me that they -- |

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211

29




© 00 N o o b~ w N PP

N N NN NN B P PR R R RE R R
g B W N P O © ©® N o o0 » W N L O

DEPGSI TI ON OF KATHY BARE

= N

=

1

J

J

idn't have any information that they had changed the
oint of discharge.

D BY MS. SPALETTA: Did you have any information
nat they had changed the place of use?

MS. SMITH: Objection. Calls for a legal
onclusion.

THE WITNESS: If the City -- if West Side
rrigation District was going to be diverting that
vastewater, then the place of use would be different
han what's -- it would be different than what it had
peen originally.

Q BY MS. SPALETTA: And what had it been
priginally?

A It wentto the Old River. The wastewater
effluent from the plant went to the Old River.

Q  And what's your understanding based on?
A And then | believe downstream users will
appropriate the water and use the water.

Q  What is that understanding based on?

A Water rights.

Q  So any specific analysis of prior history of
what happened to the wastewater from the City of Tracy?
A No.

Q  And then the next phrase is a change in the

purpose of use of treated wastewater. Did you make any
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onclusions whether there had been a change in the
urpose of use?

MS. SMITH: Objection. Calls for a legal
onclusion.

THE WITNESS: No.
D BY MS. SPALETTA: Do you know whether anyone
Ise did?
\ 1 do not know.
D And then the next phrase says "that results in a
permanent decrease of flow in any portion of a
vatercourse."
Did you undertake any analysis to see if there
vas a permanent decrease of flow in any portion of a
ivatercourse?

MS. SMITH: Again, objection. It calls for a
egal conclusion.

THE WITNESS: No.
Q BY MS. SPALETTA: Do you know if anyone else
did?
A I'm not sure.
Q Do you know what that phrase means, "permanent
decrease of flow"?

MS. SMITH: Objection. Calls for a legal
conclusion.

THE WITNESS: | mean, just what it says, if
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there is a permanent decrease in flow or not, but |
on't know that | can explain it further.

BY MS. SPALETTA: Do you know if the term
ermanent” is important in the eyes of the State Water
oard enforcement? Does it matter if the change in flow
permanent versus temporary? Is that something that
ou've run into?

No, but it seemed to me that it is going to

e important whether the wastewater has been
bandoned in prior years or not.

And why did that seem important to you?

To sell water that had been abandoned
reviously, that means -- if it had been abandoned
reviously, then it would have been available for
ppropriation for somebody else.

So to sell water that was previously
bandoned, that would take water out of the system.
And what is your understanding that you've just
escribed to me based on?

Just kind of reading through the file and

his case in general.

In your explanation, it seems like you've

ssumed that the City of Tracy previously abandoned its
astewater; is that correct?

Yeah.
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D And what is that understanding based on?

\  The agreement between the City and West Side
rrigation District. The agreements that | saw were
Ist 2014 and 2015, and | didn't see any from

revious years.

D As part of your investigation, did you ask West

bide for any information about the use of the City's

vastewater?
\ No.
Q  Why not?

A | wasn't asked to or directed to. After |
ivrote that initial letter to the City of Tracy, |
really did not have much involvement.
MS. SPALETTA: We'll mark our next exhibit in
prder.
(Whereupon, Exhibit No. 98 was
marked for identification.)
Q  BY MS. SPALETTA: Exhibit 93 is a document that
Mr. Tauriainen provided to us on November 20th and
ndicated that you had reviewed. Do you recognize this
document?
A Yes.
Q  And what is it?
A This | got off the City of Tracy's website. It

s the -- oh, never mind. Hang on.
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| did get this, | believe, from the City of
racy's website. It's the agreement between the City --
ne Drainage Agreement between the City of Tracy and
Vest Side Irrigation District. And | don't know that |
cally analyzed or reviewed it. | was gathering
formation, but not necessarily from my review.
D Do you have an understanding, one way or the
ther, whether this Exhibit 98 [elates at all to the
ity of Tracy's treated wastewater?
A | was -- | found this document. | was trying
o understand how the drainage system at West Side
rrigation District operated.
D And as a result of locating this document, what
inderstanding did you obtain?
A Other than locating the document and
providing it to management, | didn't do anything
2lse with it. And it was the end of last week, so |
pretty much found the document and | haven't done
anything with it.

MS. SPALETTA: Okay. Let's mark our next
=xhibit in order.

(Whereupon, Exhibit No. 99 was
marked for identification.)

D BY MS. SPALETTA: Exhibit 99 is a letter from

he State Water Resources Control Board from --
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\  Whalen Toy.
D -- Whalen Toy, to West Side Irrigation District
ated September 21st, 1998. Is this a document that you
eviewed for your work?
\ | didn't review it. | retrieved the document
or legal counsel.
D  Did you do anything else with it?
\ I made a PDF of it.
D Nothing else?
A Nope.
MS. SPALETTA: Our next exhibit will be
Exhibit 100.
(Whereupon, Exhibit No. 100 was
marked for identification.)
R  BY MS. SPALETTA: And what is Exhibit 1007?
A This is a letter from the office that

epresents West Side Irrigation District to Whalen

Toy.

D And is this a document that you reviewed as part
pf your work on the West Side matter?

A Again, | didn't review it. | retrieved it

or somebody else.

Q  And then other than creating a PDF of it, did

you do anything else with it?

A | did not.
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D Were those two documents that we just marked

btained from West Side's license file, Exhibit 99 and

00?
A Yes.
D Did you retrieve any other documents from West

side's license file?

\ At some point, | did retrieve a map.

D If you could turn to Exhibits 40 and 41, please.

-xhibit 40 and Exhibit 41 are maps that we marked

previously in the depositions. Do you recognize either

pne of those?

A Yes. This (indicating) is one of the maps

hat | retrieved.

Q  When you say "this," are you referring to

Exhibit 40?

A Yes.

Q  What about Exhibit 417?

A | believe 41 also.

Q  And did you do anything with those maps, other

han retrieve them?

A No.

MS. SPALETTA: We'll mark our next Exhibit 101.

(Whereupon, Exhibit No. 101 was
marked for identification.)

Q  BY MS. SPALETTA: Exhibit 101 is a April 10th,
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015 letter to Mr. Troy Brown, the City Manager of the
City of Tracy from you. Do you recognize this as the

otter that you sent to the City after you received the

omplaint?

A\ Yes.

D Was there any other correspondence that you sent
D the City?

A\ No. Oh, | amended this letter and put in

ifferent penalties. There was an amended letter
pecause under the drought, you know, the amount of
Civil liability can increase. So | sent an amended
etter with the increased Administrative Civil
_iability amounts and Cease and Desist Order
amounts.
MR. TAURIAINEN: Do you know when you did that?
THE WITNESS: | think it was, like, a month
ater. The letter is identical except for the amounts.
QD  BY MS. SPALETTA: Okay. Any other
correspondence that you had with the City?
A No.
MS. SPALETTA: Mr. Tauriainen, if you could just
confirm either that that amended letter has been
produced or have it produced, | would appreciate it.
MR. TAURIAINEN: I'm looking for it. | don't

recall seeing it, but I'll look and see. If | can
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ocate it and it hasn't already been produced, I'll send
if to you.

MS. SPALETTA: Thank you.

0O

) Did you have any correspondence with West Side

=

egarding this investigation?

A No. They were cc-ed on this letter.

Q Other than that?

A No.

Q@ Did you have any correspondence with Mr.
Nicolaou?

A No.

Q Do you know whether or not Mr. Nicolaou is a
user of water or not?

A I donot--1do not know. | do not believe

ne is. | believe he is a member of the public.

That wasn't in the complaint that he didn't mention
Injury to his own right.

MR. TAURIAINEN: If it is convenient now, | can
clarify that the amended letter was submitted. It is
Jated May 26th by a stamp. It actually looks similar to
what is marked as Exhibit L01, except forisome red
letters, red lines.

It has an additional date stamp marked May 26th.
The file name is -- and I'll read it off. Itis

20150526 _kdare_2_troy_brown.Pdf. It was in the first
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ubmittal.

MS. SPALETTA: October 12th?

MR. TAURIAINEN: October 12th, under the
ubfolder WSID, subfolder correspondence.

MS. SPALETTA: Thank you. Okay. At this time,
d like to just take a five-minute break.
(Whereupon, a recess was then taken.)
MS. SPALETTA: All right. We are back on the
ecord after a short break. We are going to mark our
next exhibit in order, which | believe is 102.
(Whereupon, Exhibit No. 102 was
marked for identification.)
Q  BY MS. SPALETTA: Itis an email from you to Mr.
Vasquez dated June 2nd, 2015.

(Whereupon, Exhibit No. 102 was
marked for identification.)

BY MS. SPALETTA: Do you recognize this email?
Yes.
And the subject is WC Section 14857
Yes.

And then the email states:

QD F OO F OO

"The way | read this section, Tracy cannot sell
their effluent to West Side until they have a

appropriative water right.”

A Yes.
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What was that statement based on?

Me reading this section. And it was an email
just between me and my supervisor, and that was my
take on the section.

And by the "section," you mean Water Code
ection 1485?

Right, but that's not my call to make. |
ean, that was a conversation between the two of us.
hat would be something that Legal would have an
pinion on.

And what is it about Water Code Section 1485
hat brings you to the conclusion you did reach? And
've provided you a copy of Water Code Section 1485 to
ook at.

A (Witness reading.)

It's the subject matter of 1485. | don't

K<now that there is anything specific in it that led

me to that conclusion. It seemed like it applied in

this case. But other than that, the final

Jetermination would not have been mine to make.

MS. SPALETTA: | don't have any further

juestions for you. Anyone else?

MR. KELLY: | have no questions.
EXAMINATION BY MR. WILLIAMS

Q BY MR. WILLIAMS: | have one question, if | may.
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ly name is Phil Williams. I'm in-house counsel for
Vestlands Water District.

A Hi.

D Just to be clear. When you were referencing the

igreement between the City of Tracy and West Side
rrigation District regarding the sale of treated
vastewater, you referenced an agreement from 2015, |
elieve; is that correct?

Is that the agreement you were referencing?
A Atthat -- | don't know. Was that the 2014
pr 20157
Q  Thatis precisely it. You are getting to my
point exactly.
A I'd have to look at it again to see.
Q Would you, please?
A What number was that?
D Well, it was in your testimony.
MR. TAURIAINEN: I'm not sure it is an exhibit.
Q BY MR. WILLIAMS: Okay.
A When | looked at the agreements online, |
ooked at both 2014 and 2015.
Q  Thank you, ma'am.
Do we know whether the agreements for 2014
currently have been provided, Mr. Tauriainen, by the

State Board? Do we know?
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MR. TAURIAINEN: Yeah. We have provided the
opies we have, which were pulled from the website in
ne initial PRA response in the subfolder "WSID." |
nink the subfolder is "City of Tracy" but | don't have
open.

D BY MR. WILLIAMS: Okay. But, ma‘'am, just so |

m clear, your testimony is that you used both the

greement from 2014 and the agreement from 2015 and you
eviewed them?

A Yes. |looked both of them up.

MR. WILLIAMS: Thank you.

MR. KELLY: No questions.

MR. O'LAUGHLIN: | have no questions.

MS. MORRIS: No.

MS. MORROW: Thank you. No questions.

(The deposition concluded at 11:08 a.m.)

--000--

THE WITNESS DATE SIGNED

--000--
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lote: If you are adding to your testimony, print the
xact words you want to add. If you are deleting from
our testimony, print the exact words you want to
elete. Specify with "add" or "delete" and sign this
Drm.
DEPOSITION OF: Kathy Bare
CASE: In re: Byron-Bethany Irrigation District
DATE OF DEPO: November 23, 2015

Page Line CHANGE/ADD/DELETE

Deponent's Signature Date
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REPORTER'S CERTIFICATE
state of California )
) ss.
County of Sacramento )
| certify that the witness in the foregoing
eposition,
KATHY BARE,

yas by me duly sworn to testify in the within-entitled
ause; that said deposition was taken at the time and
lace therein named; that the testimony of said witness
was reported by me, a duly Certified Shorthand Reporter
Of the State of California authorized to administer
paths and affirmations, and said testimony was
hereafter transcribed into typewriting.

| further certify that | am not of counsel or
attorney for either or any of the parties to said
deposition, nor in any way interested in the outcome of
he cause named in said deposition.

IN WITNESS WHEREOF, | have hereunto set my hand

his 24th day of November 2015.

KATHRYN DAVIS
Certified Shorthand Reporter
Certificate No. 3808

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211

44



© 0 N oo o b~ w N P

S
P O

12
13

DEPGSI TI ON OF KATHY BARE

1

14 |

15
16
17
18
19
20
21
22
23
24
25

{

DISPOSITION OF ORIGINAL TRANSCRIPT

Date

Check One

Signature waived.

| certify that the witness was given the

statutory allowable time within which to read and sign

he deposition, and the witness failed to appear for

such reading and signing.

| certify that the witness has read and

signed the deposition and has made any changes indicated

herein.

KATHRYN DAVIS & ASSOCIATES

--000--
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KATHRYN DAVIS & ASSOCIATES
Certified Shorthand Reporters
555 University Avenue, Suite 160
Sacramento, California 95825
(916) 567-4211

November 24, 2015

Kathy Bare, deponent

Department of Justice, Office of the Attorney General
Attn: JANELLE M. SMITH

455 Golden Gate Avenue, suite 11000

San Francisco, California 9402-7004

Re: West Side Irrigation District Cease and Desist
Order & Byron-Bethany Irrigation District Civil Hearing

Date Taken: November 23, 2015
Dear Kathy Bare:

Ypur deposition transcript is now available for review
And signature, and will be available for the next 30
days. This review is optional. An appointment is
required to review your transcript. Please bring this
letter with you.

Ypu may wish to discuss with your attorney whether
ne/she requires that it be read, corrected, and signed,
before it is filed with the Court.

Iflyou are represented by an attorney, you may read his

br her copy of the transcript. If you read your

attorney's copy of the transcript, please send us a
bhotocopy of the Signature Line and Deponent's Change
Sheet.

Iflyou choose not to read your deposition, please sign

here and return this letter to our office.
Signature Date
Sincerely,

KATHRYN DAVIS, CSR No. 3808

cc: Ms. Spaletta; Mr. Kelly; Ms. Zolezzi;
Mr. O'Laughlin; Mr. Tauriainen; Mr. Williams; Ms.
Morris; Mr. Mizell; Ms. Morrow
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Tauriainen, Andrew@Waterboards

From: George, Michael@Waterboards

Sent: Tuesday, June 16, 2015 12:59 PM

To: Bare, Kathy@Waterboards

Subject: FW: Photos of MPG's WSID visit on Sunday 22 March 2015
Kathy,

As noted in prior email, here are some photos shot while | was on-site at WSID on Sunday, March 22, 2015.

Michael

From: Kevin Murphy [mailto:kj.murphy@me.com]

Sent: Monday, March 23, 2015 8:49 AM

To: George, Michael@Waterboards

Subject: Photos of MPG's WSID visit on Sunday 22 March 2015
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Tauriainen, Andrew@Waterboards

Vasquez, Victor@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROuUP

From:
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=VASQUEZ,
VICTOR@WAT5867C46D-9C04-453E-B3F0-C1B272C138004A3 >

Sent: Friday, June 12, 2015 3:41 PM

To: Bare, Kathy@Waterboards

Subject: RE: City of Tracy - NPDES Standard Provision

That's great! |didn’t know it was a standard provision already.

From: Bare, Kathy@Waterboards

Sent: Friday, June 12, 2015 1:05 PM
To: Vasquez, Victor@Waterboards; Mrowka, Kathy@Waterboards; Tauriainen, Andrew@Waterboards

Subject: City of Tracy - NPDES Standard Provision

FYI —Standard Provision 2.n of the City of Tracy’s NPDES permit states:

NPDES No. CA0079154
Order R5-2012-0115
Standard Provision 2.n

For publicly owned treatment works, prior to making any change in the point of discharge, place of
use, or purpose of use of treated wastewater that results in a permanent decrease of flow in any
portion of a watercourse, the Discharger must file a petition with the State Water Board, Division of
Water Rights, and receive approval for such a change. (Water Code section 1211 ).

Kathy Bare
Division of Water Rights

State Water Resources Control Board
(916) 327-3113
Kathy.Bare@waterboards.ca.gov

2
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December 21, 2010

AGENDA ITEM 1.E

REQUEST

APPROVAL OF AND AUTHORIZATION FOR MAYOR TO SIGN THE 2010
DRAINAGE AGREEMENT BETWEEN THE CITY OF TRACY AND THE WEST
SIDE IRRIGATION DISTRICT

EXECUTIVE SUMMARY

The City of Tracy and the West Side Irrigation District (WSID) operate respective
storm drainage systems that are used by each other under an agreement
executed in 1972. This agreement was amended three times, with these
amendments formally designating areas of drainage and clarifying the
responsibility of each entity. An Integrated Amended 1972 Drainage Agreement
was entered into in 2002 that consolidated the previous Agreement and
Amendments. Recently, the City and WSID negotiated a new agreement and
this new agreement revises the terms of the original agreement and amendments
into a new 2010 Drainage Agreement. The proposed 2010 Drainage Agreement
has added provisions for storm drainage in the “Lammers Area,” that area
planned for new development west of Tracy.

DISCUSSION

The City and WSID were parties to a sequence of agreements which provided for
the joint use of drainage systems. The 1972 Agreement and subsequent three
amendments were all consolidated into an Integrated Amended 1972 Drainage
Agreement in 2002.

The City and WSID recently negotiated a new agreement (2010 Drainage
Agreement) and this new agreement revises terms of the Integrated Amended
1972 Drainage Agreement for the primary purpose of including provision for
storm drainage in the “Lammers Area,” that area planned for new development

west of Tracy.

Key components of the proposed 2010 Drainage Agreement include the
following:

Discharge Limits: The City and WSID may discharge the following amounts of
storm water runoff, in cubic feet per second (cfs):
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The City may discharge:

1. 20 cfs into WSID’s Main Drain as established under
the 1972 Agreement.

2. An additional 125 cfs into WSID’s Main Drain as
provided for under the Integrated Amended 1972
Agreement.

3. Up to 30 cfs from the Lammers Area to WSID's
Sub-Main Drain, as long as the maximum City
discharge to the Main Drain does not exceed 145cfs.

WSID may discharge:
1. 20 cfs into the City's Eastside Channel as established
under the 1972 Agreement.
2. An additional 15 cfs into the City’s Eastside Channel
as provided for under the Integrated Amended 1972
Agreement.

Connection Fee: The City will pay to WSID a one-time connection fee of
$240,000 as part of authorization for discharges to WSID facilities for the
Lammers Area. The Lammers Area means the portions of the Lammers
Watershed shown in Exhibit A. The City will also construct at its own
expense, a new 42" storm drain culvert crossing on Von Soston Road at
WSID’s Sub-Main Drain to provide adequate system capacity for City
discharges. This fee will be due prior to the City’'s physical discharge
connection to WSID’s Sub-Main Drain.

Drainage Fee: The City shall pay WSID drainage fees for the “Lammers
Area” that authorize storm drainage discharges for the following blocks of
time:

1. Years 1-10 - $480,000 due before connection and initial discharge.

2. Years 11-20 - $600,000 due before the beginning of year 11.

3. Years 21-30 - $720,000 due before the beginning of year 21.

The trigger dates for required Drainage Fee payments shall be based on
the date that the City’s physical discharge connection is made to WSID'’s
Sub-Main Drain and its subsequent applicable anniversary dates.

Operations and Maintenance (O&M) Fees: The City has paid WSID fees
for O&M through 2020 in conformance with the Integrated Amended 1972
Agreement. Beginning in 2021, the City shall pay WSID O&M fees of
$35,000 annually with an increase of $1,000 every two years. The
$35,000 annual O&M Fee provision was included in the Integrated
Amended 1972 Agreement.
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Other Provisions: The majority of other provisions in the 2010 Drainage
Agreement were carried over from the Integrated Amended 1972
Agreement with some minor adjustments in wording and organization.

This 2010 Drainage Agreement was approved by the West Side Irrigation
District’'s Board of Directors at their meeting of November 10, 2010.

STRATEGIC PLAN

This agenda item supports the Economic Development Sfrategy by ensuring the
physical infrastructure and systems necessary for development.

FISCAL IMPACT

There is no impact to the General Fund. The cost for Connection and Drainage
Fees for the Lammers Area will be the responsibility of new development that is
creating the need for the use of WSID drainage capacity. Operation and
Maintenance Fees (beginning in 2021) will be budgeted under the Drainage Fund

(541) and collected through monthly storm drain fees.

RECOMMENDATION

That the City Council, by resolution, approve of and authorize the Mayor to
execute the 2010 Drainage Agreement between the City of Tracy and the West

Side Irrigation District.

Prepared by: Kevin Tobeck, Director of Public Works
Approved by: Leon Churchill, Jr., City Manager

Attachment: 2010 Drainage Agreement
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2010 DRAINAGE AGREEMENT
BETWEEN THE CITY OF TRACY
AND THE WEST SIDE IRRIGATION DISTRICT

This 2010 Drainage Agreement (“2010 Agreement”) is entered into this . day of November, by

and between the WEST SIDE IRRIGATION DISTRICT ("District"), a political subdwlsron of the State of
California, and the CITY OF TRACY ("City"), a municipal corporation.

A.

2

RECITALS
This 2010 Agreement is based on the following facts:

District operates a drainage system pursuant to Division 11 of the California Water Code: and

The City of Tracy is a general law City duly organized as a municipal corporation which operates

a storm drain system: and

C.

District and City are parties to a sequence of agreements beginning in 1972 which provide for the

joint use of certain drainage systems:

D

(N a Prior Agreement (date not known). See Section 11 below.

(2) an Agreement dated October 4, 1972, which provides for joint use of certain drainage
systems (“Original 1972 Agreement");

(3) Amendment No. 1, entered into on September 8, 1999:;

(4) Amendment No. 2, entered into on December 6, 1999,

(5) Amendment No. 3, entered into on December 12, 2001; and

{6) Integrated Amended 1972 Drainage Agreement, entered inte in June, 2002, that
consolidated terms from the Original 1872 Agreement and Amendments for ease of reference.

The parties have negotiated additional terms that they wish to Incorporate into this 2010

Agreement. This 2010 Agreement supersedes the Original 1972 Agreement, Amendments 1, 2 and 3,
and the Integrated Amended 1872 Drainage Agreement, all referenced in Recital Section C (2) through

(6) above,

NOW THEREFORE, the parties agree as follows:

1

Definitions. In this 2010 Agreement unless the context otherwise requires:

a. “Connection Fees" means the initial fee that has already been paid by City to District for
the Westside Channel Area ($800,000) and the fee being paid pursuant to this 2010 Agreement
far the Lammears Area ($240,000) as & part of obtaining authorization for discharges to District
facilities. See Sections 3, 5.a and 7.

b. "Drainage Fee” means the fees paid from City to the District regarding the Lammers Area.
under Section 5.b of this 2010 Agreement.

c. "Eastside Channel" means the City owned and operated open channel that gencrally
serves as the storm drainage outfall for the east half of the City, discharging into Old River via the

Sugar Cut.
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d. “Lammers Area" means the portions of the Lammers Watershed shown on Exhibit A,
attachad. :

e. "Main Drain" means the District's owned and operated Main Drain Outfall System of which
the primary function has been for the collection and conveyance of irvigation tailwater for eventual
discharge into Old River at the Wicklund Road outfall, near Wicklund Road and Bethany Road
northwest of the City. The Main Drain consists of underground storm drains located within the
Westside Channel Area, an underground 72" storm drain extending west along Grant Line Road
toward Lammers Road, an open ditch that extends northwesterly from the end of the 72" storm
drain to the Wicklund Road outfall, and the Drainage Improvements constructed by the C»ty under
Section 4.

f. "0 & M Fees" means the fees paid by the City to the District for operation, maintenance
and repair of the District's Main Drain, in the Westside Channel Area, as set forth in Section 3 of
this 2010 Agreement.

g. “Option Fee" means the fee pald by City to the District regarding the Lammers Area,
under potential circumstances described Section 5.d.

h. “Sub-Main Drain” means the District's owned and operated Sub-Main Drain tributary to the
Main Drain of which the primary function has been for the collection and conveyance of irrigation
tailwater for eventual discharge to the Main Drain. The Sub-Main Drain consists of a 60" irrigation
pipeline extending underneath Interstate 205 from Lammers Road just south of Byron Road,
discharging to an open ditch that extends northwest and parallel to the south side of Byron Road
and then north along the east side of San Jose Road, joining the Main Drain roughly 1,800 feet
north of Byron Road.

i. "Westside Channeal Area” means roughly a 2-square mile area occupying the northeastern
most quadrant of the Westside Channe! Watershed as defined in the City's Storm Drainage Master
Plan. The majority of the property to be served is west of Tracy Blvd., south of 1-205, east of ¥z mile
west of Corral Hollow Road and north of 11™ Street. Another portion extends south of 11" Street for
roughly % mile on both sides of Tracy Blvd. The Westside Channel Area is depicted on Exhibit "A",

attached.

2. Discharqge Limits. Each party may discharge up ta the following amounts of storm water runoff, in
cubic feet per second (cfs), subject to the terms of this 2010 Agreement:

a. City may discharge:

(1) 20 cfs into the District's Main Drain, as an irrevocable license to discharge
originally established under the Original 1972 Agreement and continuing under this 2010
Agreement; and

(2) an additional 125 ¢fs into the District's Main Drain; and

(3) up to 30 ¢fs from the Lammers Area to District's Sub-Main Drain, subject to
Section 5, as long as the maximurn City discharge to the Main Drain from all sources
(below the Sub-Main Drain), does not exceed 145 cfs.

b. District may discharge:

(N 20 c¢fs into the City's Eastside Channel, as an irrevocable license to discharge
originally established under the Original 1972 Agreement, and continuing under this 2010

Agreement; and
(2) an additional 15 cfs into City's Eastside Channel.
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c. Point of Discharge. Regarding the Westside Channel drainage rights granted pursuant to
the Original 1972 Agreement, the City may discharge its water into the facilities of the District at
any point(s) west of Tracy Boulevard, and the District shall discharge its water at the eastern end
of the extension of the 48" drain line of the Southern Pacific Company, located on Grant Line
Road east of the Southem Pacific Spur. In this regard, District has constructed an extension of
the 48" line of the Southern Pacific Company, 545 feet to the east of its eastemn end, and has
dedicated the line te the City. District has entered into 2 number of agreements permitting
residential developers to discharge into portions of its Main Drain system. Except as specifically
set forth in this 2010 Agreement, District agrees that it will not enter into additional such
agreements with developers within the Westside Channel Area or Lammers Area without the
written consent of the City,

3. Westside Channel Area. Main Drain: Connection Fee and O&M Fees.

City has paid to the District a one-time Connection Fee of $800,000, in 1999, In addition, the City shall
make the following payments to the District as its agreed upon contribution towards operation and
maintenance (O&M) of the District's drainage facilities serving the Westside Chanpel Area. City has the
right, but not the obligation, to periodically inspect the downstream channel system to assure that
maintenance is adequate. So long as the channel downstream of the Main Drain is maintained by
District, City shall have no authority to direct how the District uses the O&M Fees.

a. Q&M Fees through 2020. City paid District $200,000 before December 31, 1999,
constituting payment in advance of O&M Fees through December 31, 2008. City paid District
$300,000 before December 31, 2009, constituting payment in advance of O&M Fees through
December 31, 2020.

b. Q&M Fees after 2020. On or before December 31, 2020, and on or before each December 34
thereafter, City shall make annual payments 1o District in advance for routine O&M Fees for ihe
foltowing calendar year. The initial annual payment shall be in the amount of $35,000 and this
amount shall be increased by a rate of $1,000 every two years. The parties further agree that these
sums are the best estimate of the actual, routine O&M fees that will be expended by the District.

c. Extraordinary Q&M after 2020. The parties acknowledge that after 2020 District may be
required to undertake extraordinary maintenance expenditures with regard to the District's Drainage
Facilities, due to the occurrence of circumstances which are not foreseeable. City agrees that it shall
be responsible for paying the costs associated with any required extraordinary maintenance. District
shall advise City of its intention to petform any extraordinary O&M. Within 30 days of the end of the
calendar year for which such extraordinary maintenance was undertaken, District shall provide City
with an invoice and supporting documentation for amounts actually spent by District for extraordinary
maintenance of the Main Drain and related facilities during the preceding year, and City shall
reimburse District for any such amounts within 30 days of the Invoice,

d. Payments for Upgrades, City shall be responsible for paying the costs associated with any
required upgrades to the District's Main Drain and Related Facilities necessary ta comply with any
local, state or federal mandated requirements on municipal and industrial dischargers.

4. Westside Channel Area Drainage Improvements. The City was required to and did (at its own

cxpense) construct the following Drainage Improvements associated with discharge to the District's Main
Drain, District has accepted these improvements and City warranted the improvements against defects
in materials or warkmanship for a period of one year from the date the improvements were completed

and accepted by District.

a Drainage Structure Crossings: City enlarged the following drainage structure crossings of
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the Main Drain: (1) at the Grant Line Road/Lammers Road intersection; (2) at a farm access road
located roughly 1000 feet west of Lammers Road; (3) at San Jose Road; and (4) at Reeve Road.
in each instance, the existing drainage structures were replaced with a new 72" reinforced
concrete pipe.

b. Additional Drainage Structure Crossing: The City constructed an additional Farm Road
Culvert Crossing northwest of Reeve Road, as shown on PP-5 of the Design Package for
Drainage Improvements along the WSID Main Drain, Project 84010017 dated 10/22/01.

<. intake Canal Cly replaced an existing 607 pipe with a2 72" reinforced concrete pipe atthe
outlet of the Main Drain into the Intake Canal. The City also installed stabilization material at the
inlet and outlet of the existing drainage structure entering the District’s Intake Canal, and provided
similar stabilization on the opposite west bank of the Intake Canal for a length of less than 100
feet

d. Qld River Pump Station: The City consiructed and installed a pump station at Old River,
as shown in PS-1-11 of the Design Package for Drainage improvements along the WSID Main
Drain, Project 84010017 dated 10/22/01.

e. Byron Road: During the construction of the City's Outfall Project, the City replaced
District's existing structure extending between Byron Road and Lowell Avenue (a distance of
roughly 1,000 feet along an alignment roughty 800 feet west of Corral Hollow Road) with a 36"
RCP.

f. Lammers Road Interflow Structure: During the construction of the City's Outfall Project,
the City instafled a pipe connection between the City's Outfall Project's 84" SD pipeline and the
District's Main Drain at a location where the two facilities align adjacent to each other along
Lammers Road approximately 1,300 feet north of Grant Line Road. This pipe connection will
essentially operate as an interflow structure for the City and/or the District to use to divert flow
from one system to the other in the event of an emergency or to facilitate maintenance. The
interflow structure may be regulated by a manually operated sluice gate, with secured use only
allowed by City and District personnel. The sluice gate shall remain shut during all times when
interflow releases are not needed for emergency or maintenance purposes. City and District shall
inform each other, and a representative of each party shall be present when they are proposing to
open the sluice gate; unless the other party representative is not present upon two hours prior
telephonic notice. City and District shall be held responsible for any adverse downstream
impacts caused by their respective opening and use of the sluice gate governing the interflow
structure.

g Byron Road/Beiconte Drive Interfiow Structure: During the construction of the City's
Outfall Project, the City installed a 36" pipe connection between the City's Outfall Project junction

structure at the Byron Road/Belconte Drive intersection and the City’s open channel segment to
{he north that drains to District facilities at Grant Line Road and ultimately discharges into the
District's Main Drain. The purpose of this interflow structure will be to allow the City to divert a
portion of flow from the City's Outfall Project to the District's Main Drain in the event of an
emergency, provided that all such flow shall be within the parameters allowed by Section 2(a) of
this 2010 Agreement, The Interflow structure may be regulated by a manually operated sluice
gate, with secured use allowed only by City personnel. The sluice gate shall remain shut at all
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times when interflow releases are not needed for emergency purposes. City shall immediately
inform District, and a representative of each party shall be present when the City is proposing to
open the sluice gate; unless the other party representative is not present ypon reasonable prior
telephonic notice. This interflow structure shall be owned and operated by the City, and City shall
be held responsibie for any adverse downstream impacts caused by their respective opening and
use of the sluice gate governing the interflow structure.

h. District Open Ditch Adjacent to Plasencia Field: The City allowed the filling in of the
District's existing, narrow open ditch extending along the west edge of Plasencia Field and
placement of an underground pipe within and paratle! to the west edge of Plasencia Field to
accommodate the District's operational spill and drainage fiow.

5 Lammers Area Provisions. The City's discharge of storm water into the District's Sub-Main Drain
authorized by this 2010 Agreement is further subject to the terms of this Section 5.

a. Connection. Before the City makes a physical connection to discharge into the District's
Sub-Main Drain, City shall:

(1 construct (at its own expense) a new 42" SD culvert crossing of Von Sosten Road
at the District's Sub-Main Drain. The District shail have the right to review, and shall
approve the construction plans for the new culvert crossing in writing prior to City's
initiation of construction. The parties agree to coordinate construction activities to avoid
undue interruption ta District or City operations. City warrants the construction of the new
culvert crossing against defects In materials or workmanship for a period of one year from
and after the date of completion and acceptance by District. During this period, the City
shall replace any defective component of the construction at its own expense; and

(2) pay the District a one-time Connection Fee of $240.000.

b. Drainage Fees. Drainage fees are the fees the City pays the District regarding the
Lammers Area. The City shall prepay Drainage Fees to authorize discharges for the following

blocks of time:

(1) Years 1 through 10 — $480,000 due before connection and initial discharge;
{2) Years 11 through 20 — $600,000 due before the beginning of Year 11; and
{(3) Years 21 through 30 — $720,000 due before the beginning of Year 21.

The trigger dates for required Drainage Fee payments shall be the date that the City's physical
discharge "connection” is made to the District's Sub-Main Drain and its subsequent applicable

anniversary dates.

c. Term; Extension Option, The term of the City's Lamrmers Area discharge rights granted
pursuant to this 2010 Agreement shall be 30 years. The City has the option to negotiate a

second 30-year term with the District for Larmmers Area discharge rights prior to the end of the
initial 30-year period. The parties agree to come to reasonable terms as part of the negotiation

process,

d. Interim Drainage Agreements/Option Fee. If the District is approached by a private party
requesting a discharge atlocation to the District's Sub-Main Drain that will reduce the discharge
allocation available to the City prior to City payment of the Lammers Area Connection Fee and
the initial Lammers Area Drainage Fee, the District shall extend to the City the Right of First
Refusal to preserve its discharge allocation. In order to exercise its Right of First refusal, the City
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shatll pay, within 30 days of written notice by District of the City Right of First Refusal, an initial
Option Fee of $35,000 and shall pay Opfion Fees in that same amount annually until such time as
the City formally exercises its discharge rights by payment of the Connection Fee and initial
Drainage Fee.

If the City elects not to exercise its Right of First Refusal by payment of the Option Fee, the
District shall have the right to negotiate interim drainage agreements with private parties before
the City acquires its drainage rights (by paying the initial Connection Fee and Drainage Fee
described in this Section). However, the interim drainage agreements shalf not interfere with the
City's installation of improvements and shall terminate on the date that the City’s physical
“connection’ is made to the District’s Sub-Main Drain. To facilitate this seclion, City shall provide
District with written notice of its intent to install improvements at least 12 months prior to
beginning installation of improvements.

£, Disconnection. If at any time the City does not satisfy the Drainage Fee or Extension
Option provisions of this Section, and in the absence of other provisions or circumstances that
faciitate a continuing right to discharge, the City shall disconnect its storm drainage facilities and
cease further discharge to the District's Sub-Main Drain until subsequent authorization for
resumption of discharge is formally given by the District.

6. Routine Maintenance. Except as specifically provided in this 2010 Agreement to the contrary,
both the City and District shall maintain their respective facilities at all times so that the other may
discharge the quantities of drain water specified in Section 2 into the facilities of the other in perpetuity.
Each of the parties agrees to maintain its respective drainage facilities at its own cost and expense.

7 Connection Costs. Except as specifically provided in this 2010 Agreement to the contrary, each of
the parties shall bear the expense of connecting to the other's drainage facility (and shall bear the
expense of installing and maintaining any metering devices). The other party shall approve the
cannections (and meters) before they are completed and/or installed.

8. Meters. The parties each contemplate that the other will maintain drainage pursuant to this 2010
Agreement within the cfs limitations specified in Section 2. However, if either party expresses concerns
that the other is meeting or exceeding the cfs limitations, it may demand a meeting with the other party,
and request assurances in that respect. If the requesting party continues to express concerns that the
other is meeting or exceeding the cfs limitations after the meet and confer process, it shall have the right
to demand that the other party install meters, at the other party's sole cost, upon three months’ prior
written nolice,

g. Water Quality.

a. Each of the parties will insure at all times that the drainage water to be discharged into the
facilities of the other meets the water quality standards and waste discharge requirements
prescribed by the State of California, the United States Government, any department or agency of
either of them and any other govemmental agency or authority which has or shall have
jurisdiction or prescribe and enforce water quality standards and waste discharge requirements.
The discharge of each parly shall meet the requirements imposed upon the receiving party.

b. The parties agree that urban and agricultural discharge constituents are generally different
and governed by different regulatory requirements. The parties agree that neither party shall
discharge water into the other's system at any time or in any amount, that will create a risk of
harm to property of any kind or character from flooding or ctherwise. The parties further agree
that neither party shall discharge water into the other's system that is deleterious to plant or
animal life.





10 Restrictions on Relocation. After the construction and installation of connections to the respective
drainage facilities, the entity owning the drainage facility shall not refocate or otherwise change the
facility without concurrently changing the location cof the connections (and meter, if any) at the cost and
expense of the entity relocating the facility, including but not limited to the acquisition and dedication of
any and all easements and rights of way necessary for the relocation and improvement.

11. Prior Agreement. City and District acknowledge that prior to entering into the Original 1972
Agreement they entered into a drainage agreement on an acreage basis whereby City Is permitted to
drain a certain number of acres into the District's drainage facility for a specified price per acre. It is
mutually agreed that: the former drainage agreement shall remain in full force and effect: there are
approximately 30 acres that can be drained under the former drainage agreement; and the drainage of
all of the acres covered by the former drainage agreement does not affect the quantity of drainage
pravided for in this 2010 Agreement.

12. Disputes. If a dispute occurs between the parties as to any right. alleged right, obligation or
alleged obligation under this 2010 Agreement, the parties shall make a good faith effort to resolve the
dispute. Notice of such dispute shall be given in writing to the other and shall include a description of the
disputed issue or issues, a description of the possible solutions or resolutions o the dispute and the
course of action or solution advocated by the party declaring the dispute. The party receiving the notice
of dispute described shall respond in writing within 30 days. The response shall contain that party's
response to the issues raised and the responding party's proposed resolution to the dispute. The parties
shall then meet within 30 days and attempt to resolve the dispute.

13. Attorneys Fees. If legal action is necessary to enforce any of the provisions of this 2010
Agreement, the losing party agrees to pay the prevailing party (as a part of the damages) reasonable
attorney fees and court costs established by a court of competent jurisdiction.

14. Riaht of First Refusal. Upon dissolution of the District or the District's discontinuation of providing
drainage through the Main Drain and Sub-Main Drain, the City is hereby granted the Right of First
Refusal to acquire the Main Drain and Sub-Main Drain.

15, Hold Harmless. Each panty shall indemnify, defend, and hold harmless the other (including its
elected officials, officers, agents, and employees) from and against any and all claims, demands,
damages, liabilities, costs and expenses (including court costs and attorney’s fees) resulting from or
arising out of the performance of this 2010 Agreement except for the negligent acts of the other party.

16 Modifications. This 2010 Agreement supersedes all prior negotiations and agreements of the
parties, including, but not limited to the Original 1972 Agreement and Amendments, and contains the
entire agreement of the parties on the matters covered here. This 2010 Agreement may not be modified
arally, or in any other manner, other than by an agreement in writing signed by the parties.

17. Binding on Successars. This 2010 Agreement shall inure to the benefit and bind the successors
and assigns of the parties.

IN WITNESS WHEREQOF the parties agree to the full performance of the terms sat forth in this 2010
Agreement.

*** SIGNATURES CONTAINED ON NEXT PAGE***





THE WEST SIDE IRRIGATION DISTRICT
A Palitical Subdivision of the Stata of Calforna

«ﬁ/a,f,/f /},CJM,
L_Laék Alvarez President

By Q%j\/
Attomey strict
Approved asAo Form

THE CITY OF TRACY
A Municipal Corporation

By:

Mayaor

By:

City Attorney
Approved as to Form

ATTEST: y) p  f Y
By y 4 Z

Barbara Klelnen Serre!ary

ATTEST:
By:

City Clerk
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RESOLUTION

APPROVAL OF AND AUTHORIZATION FOR MAYOR TO SIGN 'I;HE
2010 DRAINAGE AGREEMENT BETWEEN THE CITY OF
TRACY AND THE WEST SIDE IRRIGATION DISTRICT

WHEREAS, The City of Tracy and the West Side Irrigation District (WSID)
operate respective storm drainage systems that are used by each other under an
agreement executed in 1972, and

WHEREAS, This agreement was amended three times, with these
amendments formally designating areas of drainage and clarifying the
responsibility of each entity, and

WHEREAS, Recently, the City and WSID negotiated a new agreement
and this new agreement revises the terms of the original agreement and
amendments into a new 2010 Drainage Agreement, and

WHEREAS, The 2010 Drainage Agreement has added provisions for
storm drainage in the “Lammers Area,” that area planned for new development
west of Tracy, and

WHEREAS, The City and WSID were parties to a sequence of
agreements which provided for the joint use of drainage systems, and

WHEREAS, The 1972 Agreement and subsequent three amendments
were all consolidated into an Integrated Amended 1972 Drainage Agreement in
2002, and

WHEREAS, Key components of the 2010 Drainage Agreement include the
following:

Discharge Limits: The City and WSID may discharge the following
amounts of storm water runoff, in cubic feet per second (cfs):

The City may discharge:

1. 20 cfs into WSID’s Main Drain as established
under the 1972 Agreement.

2. An additional 125 cfs into WSID’s Main Drain
as provided for under the Integrated Amended
1972 Agreement.

3. Up to 30 cfs from the Lammers Area to WSID'’s
Sub-Main Drain, as long as the maximum City
discharge to the Main Drain does not exceed
145cfs.





RESOCLUTION
Page 2

WSID may discharge:
1. 20 cfs into the City’s Eastside Channel as
established under the 1972 Agreement.
2. An additional 15 cfs into the City's Eastside
Channel as provided for under the Integrated
Amended 1972 Agreement.

Connection Fee: The City will pay to WSID a one-time connection
fee of $240,000 as part of authorization for discharges to WSID
facilities for the Lammers Area. The Lammers Area means the
portions of the Lammers Watershed shown in Exhibit A. The City
will also construct at its own expense, a new 42" storm drain culvert
crossing on Von Soston Road at WSID’s Sub-Main Drain to provide
adequate system capacity for City discharges. This fee will be due
prior to the City’s physical discharge connection to WSID's Sub-
Main Drain.

Drainage Fee: The City shall pay WSID drainage fees for the
‘Lammers Area” that authorize storm drainage discharges for the
following blocks of time:
1. Years 1-10 - $480,000 due before connection and initial
discharge.
2. Years 11-20 - $600,000 due before the beginning of year 11.
3. Years 21-30 - $720,000 due before the beginning of year 21.

The trigger dates for required Drainage Fee payments shall be
based on the date that the City’s physical discharge connection is
made to WSID's Sub-Main Drain and its subsequent applicable
anniversary dates.

Operations and Maintenance (O&M) Fees: The City has paid
WSID fees for O&M through 2020 in conformance with the
Integrated Amended 1972 Agreement. Beginning in 2021, the City
shall pay WSID O&M fees of $35,000 annually with an increase of
$1,000 every two years. The $35,000 annual O&M Fee provision
was included in the Integrated Amended 1972 Agreement.

Other Provisions: The majority of other provisions in the 2010
Drainage Agreement were carried over from the Integrated Amended 1972
Agreement with some minor adjustments in wording and organization, and

WHEREAS, This 2010 Drainage Agreement was approved by the West
Side Irrigation District’'s Board of Directors at their meeting of November 10,

2010, and
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WHEREAS, This agenda item supports the Economic Development
Strategy by ensuring the physical infrastructure and systems necessary for
development, and

WHEREAS, There is no impact to the General Fund, and

WHEREAS, The cost for Connection and Drainage Fees for the Lammers
Area will be the responsibility of new development that is creating the need for
the use of WSID drainage capacity, and

WHEREAS, Operation and Maintenance Fees (beginning in 2021) will be
budgeted under the Drainage Fund (541) and collected through monthly storm

drain fees;

NOW, THEREFORE, BE IT RESOLVED That City Council approves of
and authorizes the Mayor to execute the 2010 Drainage Agreement between the
City of Tracy and the West Side Irrigation District.

k k ok Kk k kK k ok k ok k

The foregoing Resolution was passed and adopted by the Tracy City
Council on the 21st day of December, 2010, by the following vote:
AYES: COUNCIL MEMBERS:
NOES: COUNCIL MEMBERS:

ABSENT: COUNCIL MEMBERS:
ABSTAIN: COUNCIL MEMBERS:

MAYOR

ATTEST:

CITY CLERK





December 21, 2010
AGENDA ITEM 1.F

REQUEST

ADOPT RESOLUTION APPROVING THE ANNUAL REPORT ON DEVELOPMENT
IMPACT FEE REVENUES AND EXPENDITURES, AND MAKING FINDINGS AS TO

UNEXPENDED FUNDS

EXECUTIVE SUMMARY

The City must issue an annual report relating to the development impact fees it imposes.
For City Council consideration is the annual report on development impact fee revenues
and expenditures, and the report of findings for unexpended development fee funds.

DISCUSSION

California Government Code sections 66000-66006 impose requirements for the
collection and expenditure of development impact fees. The City has 69 different
development impact fee through 30 different funds, with combined collected revenues of

$2,457,942 in the last fiscal year.

Under Government Code section 66006(b), the City must issue a yearly report relating to
the development impact fees it imposes. In addition, pursuant to Government Code
section 66001(d), the City must at least every five years make certain findings with
respect to that portion of each development fee account remaining unexpended.

This report and the information attached to the proposed Resolution satisfy those
statutory requirements for accounting for development impact fees.

The Building Industry Association of the Delta and Seecon Finance and Construction
Company have requested a copy of this report and it was provided to each of them at
least 15 days before the Council meeting, as required by law.

STRATEGIC PLAN

This agenda item is a routine operational item and does not relate to the Council's seven
strategic plans.

FISCAL IMPACT

No fiscal impact to the City.

RECOMMENDATION

Adopt the attached resolution approving the annual report on development impact fee
revenues and expenditures, and making findings as to unexpended funds.

Prepared By: Zane Johnston, Finance Director

Approved By: Leon Churchill, Jr., City Manager
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West Side Irrigation District
P.0.Box 177
Tracy, CA 95376

Gentlemen:

PETITION TO CHANGE LICENSE 1381 (APPLICATION 301)--OLD RIVER IN
SAN JOAQUIN COUNTY

On July 21, 1998, I telephoned the West Side Irrigation District (WSID) to obtain information on
a “Petition for Change” that the State Water Resources Control Board (SWRCB) recommended
in 1985. WSID’s legal counsel, Ms. Jeanne Zolezzi, contacted me by telephone on

August 8, 1998 and during our conversation I explained the situation related with License 1381.
Ms. Zolezzi stated that 1) water was used within the authorized place of use, 2) full entitlement
was being diverted, and 3) she was not aware of any Water Code section that requires a “petition
for change” to be filed when irrigated land is reduced within a service area.

The Water Code does not require a petition be filed when changes are not made to the project. In
the case of License 1381, the enclosed chronology was prepared based on correspondences and
provided is a map indicate the increase to the place of use without State Water Resources Control
Board (SWRCB) approval. During the 1985 inspection, SWRCB staff found WSID had reduced
the acreage being irrigated. Subsequent reports submitted by the District continue to show less
/ than 9,000 acres receiving water. At the same time, a greater amount of water is being diverted
and occasionally pumped outside the diversion season allowed under the license. Finally,
166 acres was annexed prior to 1985 that increased the size of WSID service area. Therefore,
WSID needs to proceed with the petition for change, at least to the increase place of use, in
accordance with Section 1700 of the Water Code.

=

The WSID June 4, 1992 letter states the water it diverts is a intermingle of surface flows,
contract water from the State Water Project, return water from upstream water agencies, treated
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West Side Irrigation District -2-

effluent (wastewater), groundwater, and WSID’s own return flows. Our July 27, 1992 letter
addressed the use of return flows and treated wastewater that you consider as supplemental
water, If this water is abandoned and released into the channel by the upstream entities, this
water becomes subject to appropriation. WSID can divert the water under the conditions of
License 1381. The exception is when the upstream entity has contractual arrangement with the
downstream user(s). If this is the situation, please provide copies of the agreements. If not, you
may need to file a new application to appropriate water taken in excess of that allowed under

License 1381.

It is evident that several categories of water are being pumped by WSID. For compliance to the
conditions of the water right license, it recommended that you accompany future report of license
with copies of contracts and agreements that WSID has with other water purveyors.

In our July 27, 1992 letter, we also commented on adding municipal and industrial (M & D) as
new use of the water. Usage under License 1381 is designated for irrigation. However, over the
years, some of the land use has changed to M & I and away from agriculture. As of yet, we have
not received any request to add M & I use to the license. A petition for change to the purpose of
use would be appropriate if the commingled water is use for other than irrigation.

For your use, I have enclosed petition forms. If you have any questions, please telephone me at
(916) 657-2039.

Sin;:erely,

ORIGIMAL SIGNED RY:

Whalen Toy
Sanitary Engineering Associate
Petition Unit

Enclosure

ce: West Side Irrigation District (w/enclosure)
¢/o Ms. Jeanne M., Zolezzi
2291 West March Lane, Suite B1000
Stockton, CA 95207

Wtoy:wt/lweir:9-15:9-16-98
w\wt\301PRD
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WEST SIDE IRRIGATION DISTRICT — CHRONOLOGY

12/18/74

1/24/78

2/18/81

4/1/84

7/18/85

10/8/86

2/4/87

2/5/87

Division letter advising that review of the past WSID license reports indicate that
the District was diverting more water than entitled to under the right.

License report for period of *75 to’77 indicates District was still diverting more
water than entitled to under the right. No indication provided that supplemental
water was being purchased by WSID.

License report for period of *78 to’80 indicates District was still diverting more
water than entitled to under the right. In the license report for period’of *75 t0’77
indicates District was diverting more water than entitled to under the right. WSID
states that it was getting supplemental water from the State Water Project, but no
quantities provided. However, there also a remark that WSID would increase its
diversion when supplemental water is not available to meets it needs.

License report for period of *81 t0’83 indicates WSID diverting more water than
entitled to under the right. District does state that supplemental water was being
purchased and use of its return flows, but quantities to distinguish the water
source was not furnished,

Board staff conducted an inspection and found 2,746 acres was no longer being
irrigated and the District had annexed 166 acres into the service area. Board staff
recommended a reduction in the net irrigated land, proportionally reduction to the
rate of diversion and the annual amount, and petition for the addition of the 166
acres of land annexed into the District. Board staff advised that if the rate of
diversion other than proposed will need justification for the higher rate.

Board letter presented our findings as a result of the July 1985 inspection and
recommendations for a change petition.

License report for period of *84 to’86 indicates District was diverting more water
than entitled to under the right, taking water outside its season of diversion, and
between 8,800 to 7,477 acres being irrigated. Their commented reduction of
irrigated land was due to either economic reasons or participation in the Federal

PIC —Program. :

The WSID letter was received in responded to our October 1986 letter. It
explained why the monthly amounts were higher than that amount allowed under
License 1381. The reply also stated the absence of measuring devices at WSID
diversion and the use of return flows discharged by upstream users as well as
other water sources (wastewater and subsurface).

Culifornia Environmental Protection Agency
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10/15/87
3/19/91
12/6/91
4/9/92
6/4/92
7/27/92

6/2/95

7/98

Board letter commented on the District’s February 1987 response by saying a
petition was need as well as information on the claim of rights to water provided

by the supplemental sources.

License report for period of ’87 t0’90 indicates District diverted water than
outside its season of diversion during 1988 and 8,700 to 7,871 acres was being

irrigated.

Prod letters were sent seeking WSID petition for change and information on the
other water sources.

District acknowledged a petition was required due to the annexation of the 166
acres. Also made an inquired on the additional purpose of use (municipal and
industrial) and the rate and amount to be taken under the revised license.

Division letter commented on the District’s June 4, 1992 letter stating the petition
for change was needed and that quantities taken under the water right was limited

to the conditions of the right.

License report for period of *92 to’94 indicates WSID diverting more water than
entitled to under the right, taking water outside its season of diversion, and
between 7,500 acres being irrigated.

No petition received to date, Board staff contacted the licensee.
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HERUM, CRABTREE, DYER, ZOLEZZI & TERPSTRA, LLP

2281 West March Lane
Suite B100
Stockton, California 95207
(209) 472-7700  (209) 472-7986 Fax
(209) 525-8444 Modesto  (209) 525-8484 Modesto Fax

JEANNE M. ZOLEZZ

September 21, 1998

Mr. Whalen Toy

Staie Water Resources Control Baard
Division of Water Rights

Post Office Box 2000

Sacramento, California 95812-2000

Re: West Side Irrigation District/ Water Rights General
Our File No. 1077-015

Dear Whalen:

This letter is a follow-up to our telephone conversation ot August 4, 1998
regarding License 1381 (Application 301) held by The West Side Irrigation District
(“WSID”). As you know, for the past 10 years or so, correspondence has been
exchanged between the district and the State Water Resources Control Board regarding
the license. As I told you on the phone, I am somewhat confused by the correspondence
and the requests made by the board. We thought that perhaps a letter regarding the issues
which have been the subject of correspondence would be helpful to put these issues to
rest. This letter is my attempt to provide the necessary information to the Board.

[t appears that some of the confusion stems from the fact that the WSID Board
was under the impression that it was required by law to file an emended place of use
petition if its boundaries changed. Consequently, in 1986 it indicated that it would
comply with that “requirement” and prepare the necessary maps. After that indication,
your office appeared to expect that action, and as late as 1992 stated that: ““The matter of
updating this license and maps has lingered since 1986 without any results and you
should submit petition for the necessary changes now. ...” (July 27, 1992 letter from

Larry Attaway).

[t appears to me to be very clear that there are no necessary changes, and no
action is required to be undertaken by the district.

Place of Use Issues

On October 8, 1986, the Board wrote to WSID that:






Mr. Whalen Toy
September 21, 1998
Page 2 of 3

Aun engineer from our office inspected your project last summer and found that the place of use
has been reduced to 9,413 acres. Therefore, a change petition is required to conform the licensed
place of use accordingly.

As ] mentioned to you on the phone, the above statement is confusing. It is true
that the boundaries of the WSID have been reduced over time. As land is annexed into
the City of Tracy for municipal development, it is routinely detached from WSID.
However, it is beneficial for the district to retain those lands within the place of use for its
license, for various reasons.

[ am aware of no legal requirement that a place of use be reduced, and the district
does not wish to change its place of use.

Use of Licensed Amount

Also in its 1986 letter, the Board wrote that it appeared that WSID had diverted in
excess of the amount of license in 1982. This conclusion was not based upon pumping
reports, but solely upon the acreage the district reported to have been irrigated in 1982.

The district responded by providing information that it has additional water
supplies from other sources that supplied the excess water. Consequently, to our
knowledge, there were not, nor are there currently, any diversions made in violation of
the water right license.

The district obtains a substantial amount of water through recycled tail water from
district irrigation, and from neighboring districts. This water is returned to the district
within its manmade system of canals; it is not appropriated, and no water right is needed
from the SWRCB for its use. Secondly, the district has obtained water by contract from
other sources, and through historic pumping of groundwater wells. While this
information may illustrate that WSID needs to more clearly identify its sources of water
in its Report of License, it does not evidence violation of any of its license provisions.

In its October 15, 1987 letter, the Board indicated that “some of these sources
appear to be new surface water which may require the District to file one or more new
water right applications or establish some other basis of right to use.” This is incorrect.
None of these waters is appropriated, and no new right from the SWRCB is needed.

Service to Lands Outside Place of Use

An April 9, 1992 letter from the Board also indicated that 166 acres had been
added to the Place of Use. My inquiry to the district confirms that one landholding
currently receives water from the district that is located outside of the Place of Use for
License 1381. However, there are sufficient alternative sources of water to serve this
land, and no water appropriated pursuant to License 1381 is used on this land.





Mr. Whalen Toy
September 21. 1998
Page 3 of 3

Conclusion

From my review of the correspondence between 1986 and the present, I did not
discover any additional issues. Based upon these three issues, it does not appear that
WSID is required to undertake any action on its License with the SWRCB. [ look

forward to your response.

Very Truly Yours,

eanne M. Zolezz

Attorney-at-law
IMZ:des

1

cc: Ms. Barbara Kleinert, The West Side Irrigation District
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262.0 (39-14-01)
Mr. Troy Brown, City Manager Certified Mail Number 7004-2510-0003-9146-9838
City of Tracy

333 Civic Center Plaza
Tracy, CA 95378

Dear Mr. Brown:

WATER RIGHTS INQUIRY REGARDING CHANGE IN THE PURPOSE OF USE AND PLACE OF
USE OF TREATED WASTEWATER IN SAN JOAQUIN COUNTY

The State Water Resources Control Board (State Water Board), Division of Water Rights (Division)
recently became aware that the City of Tracy (City) has sold treated wastewater effluent to West
Side Irrigation District (WSID) between April 1 and October 31, 2014. The Division also received
information indicating that the City approved a resolution at its March 3, 2015 City Council meeting
authorizing the sale of treated wastewater effluent to WSID between April 1 and October 31, 2015.

The City of Tracy is authorized to discharge up to 10.8 million gallons per day of treated
wastewater to Old River, tributary to the San Joaquin River, pursuant to Order R5-2007-003601
(National Pollutant Discharge Elimination System [NPDES] Permit No. CA0079154). California
Water Code section 1210 clarifies the rights to treated wastewater as between the owner of the
sewage treatment works and those who discharge into the works, but it does not address rights as
between the treatment works owner and others who have water rights to divert from the same river
or stream. California Water Code section 1211 (a) requires the owner of a wastewater treatment
facility to receive approval from the State Water Board for any change in the purpose of use, place
of use, and point of diversion of treated wastewater. The Division has no record that the City has
petitioned to change the purpose and place of use for the sale of treated wastewater to WSID.

Any diversion undertaken without a valid basis of water right is considered to be a trespass against
the state of California, and the property owner/diverter is subject to appropriate enforcement action,
including the imposition of an administrative civil liability complaint in the amount of up to $500 per

day or a cease and desist order with penalties of up to $1,000 for every day of its violation.

P Mo an e Tuomas Howa3s, co . fe oot
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| APR 10 208
Mr. Troy Brown, City Manager -2-
City of Tracy

Please respond to this inquiry within 30 days of receiving this letter and provide the following
information regarding the sale of water to WSID:

. The authority under which the City has sold, and plans to sell. water to WSID without the
approval required under Water Code section 1211;

. The monthly quantities of water sold to WSID in 2014;

. The monthly quantities of water sold or proposed for sale in 2015;

. The location where WSID takes possession of the water; and

. WSID's purpose and place of use of the water.

Upon receipt of your response, Division staff will evaluate all available information and will
determine whether further action is required by the Division.

If you have any questions regarding this matter, please contact me at (916) 327-3113 or via
e-mail at Kathy. Bare@waterboards.ca.gov. Written correspondence or inquiries should be
addressed as follows: State Water Resources Control Board, Division of Water Rights,
Attn: Ms. Kathryn Bare, P.O. Box 2000, Sacramento, CA 95812-2000

Sincerely,

Kathryn Bare

Water Resource Control Engineer
Enforcement Unit 3

Division of Water Rights

cc: Mr. Jack Alvarez, President
West Side Irrigation District
P.O. Box 177
Tracy, CA 95378-0177

ec: Ms. Wendy Wyels
Central Valley Regional Water Quality Control Board

Wendy. Wyels@waterboards.ca.qov

Ms. Patricia Fernandez
Division of Water Rights, State Water Resources Control Board

Patricia.Fernandez@waterboards.ca.qov

Mr. Andrew Tauriainen
Office of Enforcement, State Water Resources Control Board

Andrew.Tauriainen@waterboards.ca gov

Mr. Andy Sawyer
Office of the Chief Counsel, State Water Resources Control Board

Andy.Sawyer@waterboards.ca.gov







Tauriainen, Andrew@Waterboards

Bare, Kathy@Waterboards </O=MMS/OU=EXCHANGE ADMINISTRATIVE G ROUP

From:
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=BARE,
KATHY@WATERBO2153CE46-2C80-4DAA-9DFB-55E29008CESESSD >

Sent: Tuesday, June 02, 2015 8:28 AM

To: Vasquez, Victor@Waterboards

Subject: WC section 1485

The way | read this section, Tracy cannot sell their effluent to West Side until they have an appropriative water right.

Kathy Bare

Division of Water Rights

State Water Resources Control Board
(916) 327-3113
Kathy.Bare@waterboards.ca.gov

492
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                     CALIFORNIA STATE WATER RESOURCES CONTROL BOARD









               IN RE THE MATTERS OF:





                                          SWRCB Enforcement Actions

                                               ENFO1951; ENFO1949



               WEST SIDE IRRIGATION

               DISTRICT CEASE AND DESIST

               ORDER HEARING,



                        and



               BYRON-BETHANY IRRIGATION

               DISTRICT ADMINISTRATIVE

               CIVIL LIABILITY HEARING.

               ___________________________/
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           1                          APPEARANCES



           2   For the Central Delta Water Agency:



           3           SPALETTA LAW PC

                       By:  JENNIFER SPALETTA

           4           Attorney at Law

                       P.O. Box 2660

           5           Lodi, California 95421



           6

               For the Byron-Bethany Irrigation District:

           7

                       SOMACH SIMMONS & DUNN

           8           By:  DANIEL KELLY

                       Attorney at Law

           9           500 Capitol Mall, Suite 1000

                       Sacramento, California 95814

          10



          11   For the West Side Irrigation District, Banta-Carbona

               Irrigation District and Patterson Irrigation District:

          12

                       HERUM/CRABTREE/SUNTAG

          13           By:  JEANNE M. ZOLEZZI

                       Attorney at Law

          14           5757 Pacific Avenue8e, Suite 222

                       Stockton, California 95207

          15



          16   For the San Joaquin Tributaries Authority:



          17           O'LAUGHLIN & PARIS LLP

                       By:  TIM O'LAUGHLIN

          18           Attorney at Law

                       2617 K Street, Suite 100

          19           Sacramento, California 95816



          20



          21   For the Westlands Water District;



          22           WESTLANDS WATER DISTRICT

                       Deputy General Counsel

          23           By:  PHILIP A. WILLIAMS

                       Attorney at Law

          24           400 Capitol Mall, 29th Floor

                       Sacramento, California 95814

          25
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           1                  APPEARANCES CONTINUED



           2   For the Division of Water Rights:



           3           DEPARTMENT OF JUSTICE

                       OFFICE OF THE ATTORNEY GENERAL

           4           By:  JANELLE M. SMITH

                       Attorney at Law

           5           455 Golden Gate Avenue, Suite 11000

                       San Francisco, California

           6



           7   For the Division of Water Rights:



           8           SWRCB OFFICE OF ENFORCEMENT

                       ANDREW TAURIAINEN, Senior Staff Counsel

           9           Attorney at Law

                       1101 I Street, 16th Floor

          10           Sacramento, California 95814



          11

               For the California Department of Water Resources:

          12

                       Department of Water Resources

          13           Office of the Chief Counsel

                       MICHELLE MORROW

          14           Attorney at Law

                       1416 Ninth Street, Room 1104

          15           Sacramento, California 95814



          16

               For the State Water Contractors:

          17

                       STATE WATER CONTRACTORS

          18           By:  STEFANIE MORRIS

                       Attorney at Law

          19           1121 L Street, Suite 1050

                       Sacramento, California 95814

          20



          21

               Also Present:

          22

                       NICHOLAS BONSIGNORE, P.E.

          23           WAGNER & BONSIGNORE



          24



          25                            --o0o--
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           1           I N D E X   O F   E X A M I N A T I O N



           2                                                       Page



           3   Examination by Ms. Spaletta......................      5



           4   Examination by Mr. Williams......................     40



           5                          --oOo--



           6



           7            I N D E X   O F  E X H I B I T S



           8

               Deposition Exhibit No.                             Page

           9

               93      Email chain dated June 16, 2015 to Kathy

          10           Bare from George Michael; and to George

                       Michael from Kevin Murphy; 1 page........    21

          11

               94      Color photograph.........................    21

          12

               95      Color photograph.........................    21

          13

               96      Color photograph.........................    21

          14

               97      Email chain dated June 12, 2015 to Kathy

          15           Bare from Victor Vasquez; and to Victor

                       Vasquez to Kathy Bare; 1 page............    27

          16

               98      Agreement, City of Tracy and West Side

          17           Irrigation District dated December 21,

                       2010; 17 pages..........................    33

          18

               99      Letter to "Gentlemen" at West Side ID

          19           from Whalen Toy stamped September 21,

                       1998; 4 pages............................   34

          20

               100     Letter to Whalen Toy from Jeanne Zolezzi

          21           dated September 21, 1998; 3 pages........   35



          22   101     Letter to Mr. Brown from Kathryn Bare,

                       stamped April 10, 2015; 2 pages..........   36

          23

               102     Email to Victor Vasquez from Kathy Bare

          24           dated June 2, 2015; 1 page...............   39
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           1           BE IT REMEMBERED, that on Thursday, November 23,



           2   2015, commencing at the hour of 9:57 a.m, thereof, at



           3   the offices of SOMACH SIMMONS & DUNN, 500 Capitol Mall,



           4   Suite 1000, Sacramento, California, before me, KATHRYN



           5   DAVIS, a Certified Shorthand Reporter in the State of



           6   California, duly authorized to administer oaths and



           7   affirmations, there personally appeared



           8                         KATHY BARE,



           9   called as witness herein, who, having been duly sworn,



          10   was thereupon examined and interrogated as hereinafter



          11   set forth.



          12                            --o0o-



          13                  EXAMINATION BY MS. SPALETTA



          14   Q      BY MS. SPALETTA:  Good morning, Ms. Bare.  My



          15   name is Jennifer Spaletta.  I represent Central Valley



          16   Water Agency, and today we are here to take your



          17   deposition in the enforcement action against West Side



          18   Irrigation District.



          19          Do you understand that?



          20   A      Yes.



          21   Q      Before we get started, we are going to go around



          22   the room and let everyone introduce themselves, starting



          23   with your counsel sitting next to you.



          24          MS. SMITH:  Janelle Smith with the Attorney



          25   General's Office for the deponent.
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           1          MR. TAURIAINEN:  Andrew Tauriainen, Office of



           2   Enforcement, Prosecution Team.



           3          MR. BONSIGNORE:  Nick Bonsignore, Wagner &



           4   Bonsignore Engineers, consultants to West Side



           5   Irrigation District.



           6          MS. SPALETTA:  Jennifer Spaletta.



           7          MS. ZOLEZZI:  Jeanne Zolezzi, general counsel



           8   for the West Side, Patterson and the Banta-Carbona



           9   Irrigation Districts.



          10          MR. KELLY:  Dan Kelly, counsel for Byron-Bethany



          11   Irrigation District.



          12          MR. WILLIAMS:  Phil Williams, in-house counsel



          13   for Westlands Irrigation District.



          14          MR. O'LAUGHLIN:  Tim O'Laughlin, San Joaquin



          15   Tributaries Authority.



          16          MS. MORRIS:  Stephanie Morris, general counsel,



          17   State Water Contractors.



          18          MS. MARROW:  Michele Marrow, Department of Water



          19   Resources.



          20   Q      BY MS. SPALETTA:  Before we get started, I want



          21   to make sure that you understand how the deposition will



          22   work.  Have you ever had your deposition taken before?



          23   A      I have not.



          24   Q      We are going to go into the rules of the



          25   deposition.  Basically, it is just a question and answer
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           1   time period, but we take it a little bit slower because



           2   we have a court reporter here who is going to be



           3   recording everything that we say to create a written



           4   record.



           5          So it is very important that we pause between



           6   question and answer, and we don't speak over each other,



           7   so that she can get a clean record today.  Do you



           8   understand that?



           9   A      Yes.



          10   Q      The record today may actually be used in the



          11   enforcement hearing or in a trial court.  Do you



          12   understand that?



          13   A      Yes.



          14   Q      Is there any reason that you cannot provide



          15   complete and accurate testimony today?



          16   A      No.



          17   Q      I will be asking you about work that you've



          18   performed as part of your job at the State Board.  I



          19   know that there are other people that you've worked



          20   with.  So at times you may not have personal knowledge



          21   to answer my question.



          22          It is okay if you estimate or provide your



          23   understanding to respond to a question, but it is not



          24   okay to speculate or guess.  So if I ask a question and



          25   you would need to speculate or guess in order to answer,
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           1   I don't want you to answer the question.  Just tell me



           2   that you would have to speculate or guess to answer the



           3   question.



           4   A      Okay.



           5   Q      Also, your counsel today may be objecting to



           6   some of my questions.  For example, if I ask a bad



           7   question, she might object that the question was vague.



           8   If she lodges an objection like that to the form of the



           9   question, you still need to answer the question.



          10          There may be times where she objects on the



          11   ground of privilege and will instruct you not to answer.



          12   That is the only time that you should not answer the



          13   question.  Do you understand that?



          14   A      Yes.



          15   Q      If I do ask a bad question and you don't



          16   understand it, which can happen, just say you don't



          17   understand the question and ask me to clarify it and I'd



          18   be happy to clarify it.



          19   A      Okay.



          20   Q      If you need to take a break at all today, just



          21   let us know and we'll take a break and go off the



          22   record.  I just ask that you try not to take a break



          23   when a question is pending; that you complete your



          24   answer and then we can take a break.



          25   A      (Witness nods.)
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           1   Q      What did you do to prepare for your deposition



           2   today?



           3   A      I spoke with Janelle and Andrew.



           4   Q      Anything else?



           5   A      No.  I read through the notice of deposition.



           6   Q      Did you review any other documents besides the



           7   notice?



           8   A      Not as part of the deposition.



           9   Q      I believe we've marked your notice as



          10   Exhibit 88, so if you could go ahead and look at that



          11   sitting next to the binder there.



          12   A      Yes.



          13   Q      Is this the notice that you reviewed?



          14   A      Yes.



          15   Q      If you could turn and look at pages 2 and 3,



          16   you'll see a list of documents to be produced at the



          17   deposition.



          18   A      Yes.



          19   Q      Did you attempt to locate the documents that



          20   were requested in this list?



          21   A      Yes.  I believe they had already been



          22   provided to Andrew.



          23   Q      And which documents did you have that were



          24   responsive to the list?



          25   A      It would have been the letter that I sent to
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           1   the City of Tracy as part of the original complaint.



           2   And there were a series of emails that related to



           3   the complaint that I provided to Andrew.



           4   Q      And when you say the "complaint," what are you



           5   referring to?



           6   A      There was -- excuse me -- a public complaint



           7   that was submitted to the Division.  And it was a



           8   complaint against the City of Tracy, alleging that



           9   they were selling treated wastewater to West Side



          10   Irrigation District without the proper authority



          11   from the State Water Board.



          12   Q      And was that a complaint filed by Mr. Steve



          13   Nicolaou?



          14   A      Yes.



          15   Q      Are there any other documents that you can think



          16   of that were responsive to the notice that you provided?



          17   A      No.



          18   Q      What is your educational background?



          19   A      I have a degree in Civil Engineer from San



          20   Jose State, and I'm a registered civil engineer.



          21   Q      In California?



          22   A      Yes.



          23   Q      Any other specialized education?



          24   A      No.



          25   Q      Any other certifications?
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           1   A      No.



           2   Q      When did you obtain your degree from San Jose?



           3   A      1988.



           4   Q      And what was your first job?



           5   A      I worked for -- my first professional job was



           6   -- I worked for the City of Los Angeles, Department



           7   of Water and Power.



           8   Q      And how long were you there?



           9   A      Between two and three years.



          10   Q      And what were your job responsibilities?



          11   A      I worked in the environmental section and I



          12   maintained the NPDES permit for the Coastal



          13   Generating Station.



          14   Q      What was your next job?



          15   A      I worked for CalTrans for a year in design



          16   work.  Didn't like that at all.



          17   Q      And what was your next job?



          18   A      With the State Water Board.  And that was



          19   Division of Water Quality.  And I worked in NPDES



          20   permitting and the Pretreatment Program.



          21   Q      And how long were you there?



          22   A      I'm guessing about five or six years.



          23   Q      And what was your next job?



          24   A      I transferred to Division of Water Rights,



          25   State Water Board, and I worked in permitting.
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           1   Q      And how long did you work in permitting?



           2   A      I believe it was about five -- five years.



           3   Q      What types of permitting projects did you work



           4   on?



           5   A      In just the individual water rights permits.



           6   Q      So no particular specialty?



           7   A      No.



           8   Q      And what was your next job?



           9   A      I transferred to the Division of Financial



          10   Assistance in the State Water Board.



          11   Q      What did you do there?



          12   A      I worked in the State Revolving Fund Program.



          13   We gave out low-interest loans for capital



          14   improvement projects, mostly wastewater treatment



          15   plants.



          16   Q      And how long were you there?



          17   A      Eight years.



          18   Q      And what was your next job?



          19   A      It is my current position, which is in the



          20   Division of Water Rights enforcement section, and I



          21   have been about three and a half years in the



          22   enforcement section.



          23   Q      And what is your current job title?



          24   A      Water Code resource control engineer.



          25   Q      And who is your supervisor?
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           1   A      Victor Vasquez.



           2   Q      And who is his supervisor?



           3   A      Kathy Mrowka.



           4   Q      And then do you have any staff that you



           5   supervise?



           6   A      I do not.  I'm the staff.



           7   Q      What are your job responsibilities as a water



           8   resource control engineer?



           9   A      I work primarily on complaint investigations



          10   that can often lead to enforcement actions, but



          11   almost exclusively complaint investigation.



          12   Q      Did you work at all on the water availability



          13   analysis that the State Board did in 2015?



          14   A      No.



          15   Q      Have you worked on the Byron-Bethany enforcement



          16   action?



          17   A      No.



          18   Q      Have you worked on the West Side Irrigation



          19   District enforcement action?



          20   A      Yes.



          21   Q      And what have you done related to the West Side



          22   enforcement action?



          23   A      I took a crack at the very first version of



          24   the Draft CDO.



          25   Q      Anything else?
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           1   A      At this point, that is what it has been



           2   limited to, both the complaint investigation and



           3   then the initial draft of the CDO.



           4   Q      When did you start working on the West Side



           5   matter?



           6   A      The complaint was assigned to me early April.



           7   Q      Of 2015?



           8   A      Of 2015, yes.



           9   Q      So that was Mr. Nicolaou's complaint that was



          10   assigned to you?



          11   A      Yes.



          12   Q      By who?



          13   A      By Victor Vasquez.



          14   Q      And what was the first thing that you did?



          15   A      First thing -- I read through the complaint.



          16   And then what I typically do, when I receive a



          17   complaint, is I'll do a little background search.



          18   If there is a file related to it, I'll look through



          19   the file.  I might do a Google search to find



          20   whatever information, background information.



          21   Q      And did you do that background research for this



          22   matter?



          23   A      Yes.  I believe in this matter, I looked at



          24   the City of Tracy's website because there was



          25   mention in the complaint that there was an agreement
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           1   between West Side Irrigation District and the City



           2   for the sale of water, of wastewater.  And I looked



           3   at the website to confirm to see if I could find the



           4   agreement.



           5   Q      Did you find one?



           6   A      I did.  And, in fact, I should have said



           7   earlier that that might be also something that is



           8   part of the record.



           9   Q      Other than finding this agreement on the City of



          10   Tracy's website, what other background research did you



          11   do?



          12   A      I believe I looked through West Side



          13   Irrigation District's file.  And just a little



          14   background to see if anyone in the office had worked



          15   on something recently, I could go talk to them if



          16   there was a similar complaint.  It's a rather large



          17   file, so I would have gone through the entire thing.



          18   Q      The license file?



          19   A      The permit file, yes.



          20   Q      West Side's permit has actually been converted



          21   to a license, correct?



          22   A      Yes, that is correct.  Often we call it the



          23   "application file."



          24   Q      So you just talked about two different things:



          25   One was your review of the West Side license file, and
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           1   then the other was asking staff.  So let's talk about



           2   asking other staff first.  Who did you ask and what did



           3   you learn?



           4   A      There was nothing in the file recently for



           5   me -- oh, you know, I might have asked if a petition



           6   had been submitted for West Side Irrigation



           7   District.



           8   Q      What kind of petition?



           9   A      A petition for the sale of the treated



          10   wastewater.



          11   Q      Why would you have asked that?



          12   A      That was the nature of the complaint.



          13   Q      What did you find out?



          14   A      They had not.



          15   Q      Who did you ask?



          16   A      I don't recall who I asked.  It might have



          17   been Kathy Mrowka.  Even though she is no longer in



          18   charge of that unit, she would have familiarity with



          19   it.  So either Kathy or Scott McFarland.  He is now



          20   in charge of that section of that unit.



          21   Q      Is there anything else that you located in the



          22   license file?



          23   A      No.



          24   Q      So you indicated that the complaint was assigned



          25   to you in April 2015, and you read it and then did some
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           1   background research?



           2   A       Un-huh.



           3   Q      Did you do anything to determine the validity of



           4   the allegations in the complaint?



           5   A      No.  At that point, I get the alleged



           6   offender's side before I make any determination.



           7   Q      And who was the alleged offender?



           8   A      The City of Tracy.



           9   Q      And what did you do to get their side?



          10   A      I drafted a letter asking -- letting them



          11   know.  It was an inquiry letter, asking them to



          12   respond to the allegations in the complaint.



          13   Q      And then did you get a response?



          14   A      Yes.



          15   Q      And what did you do with that information?



          16   A      Once I read it, it was detailed in nature and



          17   there was -- it was legal in nature also.  So I



          18   asked my supervisor if we should get a legal



          19   opinion.



          20   Q      And then what did you do?



          21   A      And then next, I was told that Andrew would



          22   respond to the response letter that we got from the



          23   City.



          24   Q      So Andrew would respond to the City?



          25   A      Yes.
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           1   Q      And that is Andrew Tauriainen?



           2   A      Yes.



           3   Q      And did you assist Mr. Tauriainen with the



           4   response?



           5   A      I don't believe so, no.



           6   Q      Did you have any further communications with the



           7   City?



           8   A      No.



           9   Q      What other work have you done on the West Side



          10   enforcement matter?



          11   A      Like I said, I took the very first crack at



          12   the Draft CDO.



          13   Q      Why did you do that?



          14   A      I was directed to.  I'm staff.



          15   Q      From Mr. Vasquez?



          16   A      Yes.



          17   Q      So previously you told me that the City of Tracy



          18   was the alleged offender, and now we have moved to



          19   drafting a Cease and Desist Order against West Side.



          20   How was it that you went from the City being the alleged



          21   offender to drafting a CDO against West Side, if you



          22   know?



          23   A      I don't know.  I wasn't part of that decision



          24   or conversation.



          25   Q      Is it your understanding that the West Side
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           1   enforcement matter was made a priority at the State



           2   Board?



           3          MS. SMITH:  Objection.  Calls for speculation.



           4          THE WITNESS:  I was told when it was given to me



           5   that it was a priority.



           6   Q      BY MS. SPALETTA:  Were you given any explanation



           7   for why it was a priority?



           8   A      No.  I -- I believe I know why but --



           9   Q      What is your understanding?



          10   A      Because when it came in, it didn't come in



          11   initially through the Cal EPA website.  It came in



          12   through Andrew Sawyer and from Kathy Mrowka.  So



          13   because it was a little elevated, I believe that is



          14   why they said it was a priority.



          15   Q      Anything else?



          16   A      No.  Other than that, it was routine from my



          17   standpoint.



          18   Q      Did you determine whether or not the City of



          19   Tracy and West Side actually entered into an agreement



          20   in 2015 regarding the sale of treated wastewater?



          21   A      When I looked on the website, I saw the



          22   agreement.  I don't know that I ever saw a signed



          23   agreement but it was part of the meeting minutes.



          24   Q      And did you determine whether or not West Side



          25   had actually pumped any water related to that agreement
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           1   in 2015?



           2   A      No.



           3   Q      Do you know if anyone else did?



           4   A      I do not know.



           5   Q      Do you have an understanding whether or not West



           6   Side ever pumped any water from the City of Tracy in



           7   2015?



           8   A      I don't know if it was from the City of



           9   Tracy.  It is my understanding that water was



          10   diverted; but whether it was wastewater, I don't



          11   know.



          12   Q      What is your understanding that water was



          13   diverted based on?



          14   A      Initially, they submitted a certification



          15   statement saying that they weren't diverting water.



          16   And then it was, I believe, lifted later.



          17   Q      What do you mean "lifted"?



          18   A      Not lifted -- they retracted the



          19   certification statement.



          20   Q      West Side did?



          21   A      Yes.  That is my understanding.



          22   Q      Did you actually review those documents or is



          23   that what somebody told you?



          24   A      I did not review the documents.  That was --



          25   I receive news information from, like, Maven and
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           1   WDR.  And it gives, you know, updates on recent



           2   water right related activities.  So I probably got



           3   it from something like that.



           4   Q      At some point, did Michael George send you some



           5   photographs related to West Side?



           6   A      Yes.



           7          MS. SPALETTA:  I'm going to mark this email



           8   as next in order.  And I apologize.  I don't have



           9   copies.  The next one as 93.



          10                         (Whereupon, Exhibit No. 93 was



          11                          marked for identification.



          12           MS. SPALETTA:  And the next one we'll mark as



          13   94, the next one as 95, and the last one as 96.



          14                          Whereupon, Exhibits 94-96 were



          15                          marked for identification.)



          16   Q      BY MS. SPALETTA:  Ms. Bare, could you please



          17   tell us what exhibit -- is the email Exhibit 93?



          18          MS. SMITH:  Yes.



          19   Q      BY MS. SPALETTA:  What is Exhibit 93?



          20   A      That is the email I received from Michael



          21   George.



          22   Q      On what day?



          23   A      June 16th, 2015.



          24   Q      And what was he sending you with that email?



          25   A      What I had asked for is -- because I was
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           1   drafting the CDO, I wanted to make a finding



           2   regarding the inspection that the Watermaster made.



           3   So that was my intent in asking.  That was a result



           4   of this email -- or this email was a result of me



           5   asking him that information.



           6   Q      You were asking him for information from an



           7   inspection that he conducted?



           8   A      Yes.



           9   Q      What did you receive?



          10   A      I received these photos and some information



          11   that one of his inspectors had submitted after the



          12   inspection.



          13   Q      Was that from John Collins?



          14   A      Yes.



          15   Q      We have marked three photographs as Exhibits 94,



          16   95 and 96.  Are these the photographs that you received



          17   from Mr. George?



          18   A      Yes.



          19   Q      How did you use these photographs?



          20   A      I did not.



          21   Q      Why not?



          22   A      I didn't need them to make the finding for



          23   the CDO.



          24   Q      Was there anything relevant in these photographs



          25   for public use of the findings in the Cease and Desist
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           1   Order?



           2   A      No.



           3          MS. SMITH:  Objection.  Calls for a legal



           4   conclusion.



           5          THE WITNESS:  They weren't necessary for what I



           6   was doing.



           7   Q      BY MS. SPALETTA:  Do you know what is depicted



           8   in Exhibit 96?



           9   A      Based on other photos that I've seen, I've



          10   never been to the site but I believe that is the New



          11   River.



          12   Q      That is what?



          13   A      Excuse me.  I'm sorry -- the Old River.



          14          MR. O'LAUGHLIN:  I was going to say.



          15          THE WITNESS:  I've done that before.  Sorry



          16   about that.  I'm renaming it.  Sorry about that.



          17   Q      BY MS. SPALETTA:  That is okay.



          18          All right.  Let's go ahead and turn, then, to



          19   the draft -- yes, the Draft Cease and Desist Order that



          20   you said you took the first stab at writing, which is



          21   Exhibit 2 in the binder.



          22   A      Okay.



          23   Q      Exhibit 2 contains a list of findings numbered



          24   one through 35.  Do you see that?



          25   A      Uh-huh.
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           1   Q      Did you draft those initially?



           2   A      Initially, I can't say that I drafted all of



           3   them but many of them I did.



           4   Q      Okay.



           5   A      I can also safely say that Andrew probably



           6   changed all of them at some point.



           7   Q      Look at finding No. 4, please, on page 2.  It



           8   says, "Until 2014, the City abandoned the wastewater



           9   treatment plant discharged to Old River."



          10   A      Uh-huh.



          11   Q      Did you make that determination?



          12   A      No.



          13   Q      Or did someone else?



          14   A      That wouldn't have been me.



          15   Q      Do you know how that determination was made?



          16   A      No.  I wasn't part of the conversation.



          17   Q      Do you know where the City of Tracy's wastewater



          18   enters Old River?



          19   A      I've seen maps.



          20   Q      But as you sit here today, could you describe



          21   it?



          22   A      No.



          23   Q      Do you know anything about the history of what



          24   has happened to that treated wastewater from the City of



          25   Tracy at the time?
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           1   A      No.



           2   Q      Do you know anything about West Side's Bethany



           3   Drain?



           4   A      I've reviewed the file, so I have some



           5   understanding of it, and I have looked at very old



           6   photos.



           7   Q      Did you do any work on the West Side enforcement



           8   action related to tailwater from the Bethany Drain?



           9   A      No. I'm not sure.  I could be asked to do



          10   that in the future, but at this point I have not.



          11   Q      Look at finding 28 on page 5 of the CDO.  Just



          12   take a minute to read that.



          13   A      (Witness reading.)  Yes.



          14   Q      Did you do anything related to any of the



          15   statements that are contained in paragraph 28?



          16   A      I do not believe so.



          17   Q      Look at paragraphs 30 and 31, please.



          18   A      (Witness reading.)  Okay.  I've read it.



          19   Q      Did you do anything relating to the statements



          20   in paragraphs 30 and 31?



          21   A      In 30, no.  In 31, I checked to see if the



          22   City had sought approval from the State Water Board.



          23   Q      Anything else?



          24   A      No.



          25   Q      Did you perform any analysis related to Water







                                                                         25

�









           1   Code Section 1211?



           2   A      No.



           3   Q      Are you familiar with Water Code Section 1485?



           4   A      Remind me, please.



           5   Q      I believe that section relates to wastewater; is



           6   that correct?  The City's discharge of wastewater.



           7   A      I would have to refresh my memory, but yes.



           8   Q      Okay.  We'll grab it on our next break and then



           9   we can look at it.



          10   A      Okay.



          11   Q      Did you undertake any analysis of whether or not



          12   it would have been proper for West Side to divert the



          13   City of Tracy's wastewater?



          14          MS. SMITH:  Objection to "proper" as vague.



          15          THE WITNESS:  Not yet.



          16   Q      BY MS. SPALETTA:  Do you anticipate doing that?



          17          MS. SMITH:  Objection.  Calls for speculation.



          18          THE WITNESS:  I could be asked to review



          19   information that comes in as part of the subpoena.



          20   Q      BY MS. SPALETTA:  Is it your understanding that



          21   in order for West Side to divert the City of Tracy's



          22   wastewater, that there is some type of State Board



          23   approval needed?



          24   A      Yes.



          25   Q      And what is that understanding based on?







                                                                         26

�









           1   A      Section 1211 (a.)



           2   Q      Is that based on your own analysis of Section



           3   1211 (a) or is it based on something that somebody else



           4   has told you?



           5   A      Someone else has told me.  And that's part of



           6   the subject of the CDO.



           7   Q      Is that someone else a lawyer at the State



           8   Board?



           9   A      Yes.



          10   Q      If you could turn to Exhibit 38, please.



          11   Exhibit 38 is Mr. Collins' inspection report from



          12   June 18th, 2015.  Is this the inspection report that you



          13   were referring to earlier?



          14   A      Yes.



          15   Q      What information from this inspection report did



          16   you rely on or use?



          17   A      It would have just been to put the basics in



          18   the finding, the date Mr. Collins went on the



          19   inspection, and what he found while he was there.



          20   Q      Any other purpose?



          21   A      No.  And like I said, I imagine that whatever



          22   finding I initially drafted, it has changed



          23   substantially.



          24          MS. SPALETTA:  I'm going to mark our next



          25   exhibit in order, Exhibit 97.
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           1                         (Whereupon, Exhibit No. 97 was



           2                          marked for identification.)



           3   Q      BY MS. SPALETTA:  I'll give you a minute to



           4   review it.



           5   A      (Witness reading.)  I've read it.



           6   Q      Do you recognize this as an email exchange



           7   between you and Mr. Vasquez and Kathy Mrowka on June 12,



           8   2015?



           9   A      Yes.



          10   Q      It looks like the first email was to you from



          11   Mr. Vasquez, Ms. Mrowka and Mr. Tauriainen referring to



          12   a standard provision 2.n of the City of Tracy's NPDES



          13   permit?



          14   A      Yes.



          15   Q      Is that a provision that you located?



          16   A      Yes.



          17   Q      And why did you think that provision was



          18   important?



          19   A      Because it speaks to Water Code Section 1211.



          20   Q      And, specifically, that provision says:



          21           "For publicly-owned treatment works, prior to



          22           making any change in the point of discharge,



          23           place of use or purpose of use of treated



          24           wastewater that results in a permanent decrease



          25           of flow in any portion of a watercourse, the
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           1           discharger must file a petition with the State



           2           Water Board, Division of Water Rights, and



           3           receive approval for such a change."



           4          Did I read that correctly?



           5   A      Yes.



           6   Q      So did you conclude that the City of Tracy's



           7   treatment plant was a publicly-owned treatment work?



           8          MS. SMITH:  Objection.  Calls for a legal



           9   conclusion.



          10   Q      BY MS. SPALETTA:  Or did somebody else make that



          11   conclusion?



          12   A      I believe it is a POTW.



          13   Q      And did somebody make the determination of



          14   whether there was a change in the point of discharge,



          15   place of use or purpose of use?



          16   A      I don't know.



          17   Q      That wasn't you?



          18   A      Can you ask that again?



          19   Q      Sure.  The second phrase of the provision



          20   relates to making any change in the point of discharge.



          21   Did you make a determination as to whether the City had



          22   made a change in the point of discharge?



          23          MS. SMITH:  Objection.  Calls for a legal



          24   conclusion.



          25          THE WITNESS:  It seemed to me that they -- I
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           1   didn't have any information that they had changed the



           2   point of discharge.



           3   Q      BY MS. SPALETTA:  Did you have any information



           4   that they had changed the place of use?



           5          MS. SMITH:  Objection.  Calls for a legal



           6   conclusion.



           7          THE WITNESS:  If the City -- if West Side



           8   Irrigation District was going to be diverting that



           9   wastewater, then the place of use would be different



          10   than what's -- it would be different than what it had



          11   been originally.



          12   Q      BY MS. SPALETTA:  And what had it been



          13   originally?



          14   A      It went to the Old River.  The wastewater



          15   effluent from the plant went to the Old River.



          16   Q      And what's your understanding based on?



          17   A      And then I believe downstream users will



          18   appropriate the water and use the water.



          19   Q      What is that understanding based on?



          20   A      Water rights.



          21   Q      So any specific analysis of prior history of



          22   what happened to the wastewater from the City of Tracy?



          23   A      No.



          24   Q      And then the next phrase is a change in the



          25   purpose of use of treated wastewater.  Did you make any
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           1   conclusions whether there had been a change in the



           2   purpose of use?



           3          MS. SMITH:  Objection.  Calls for a legal



           4   conclusion.



           5          THE WITNESS:  No.



           6   Q      BY MS. SPALETTA:  Do you know whether anyone



           7   else did?



           8   A      I do not know.



           9   Q      And then the next phrase says "that results in a



          10   permanent decrease of flow in any portion of a



          11   watercourse."



          12          Did you undertake any analysis to see if there



          13   was a permanent decrease of flow in any portion of a



          14   watercourse?



          15          MS. SMITH:  Again, objection.  It calls for a



          16   legal conclusion.



          17          THE WITNESS:  No.



          18   Q      BY MS. SPALETTA:  Do you know if anyone else



          19   did?



          20   A      I'm not sure.



          21   Q      Do you know what that phrase means, "permanent



          22   decrease of flow"?



          23          MS. SMITH:  Objection.  Calls for a legal



          24   conclusion.



          25          THE WITNESS:  I mean, just what it says, if
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           1   there is a permanent decrease in flow or not, but I



           2   don't know that I can explain it further.



           3   Q      BY MS. SPALETTA:  Do you know if the term



           4   "permanent" is important in the eyes of the State Water



           5   Board enforcement?  Does it matter if the change in flow



           6   is permanent versus temporary?  Is that something that



           7   you've run into?



           8   A      No, but it seemed to me that it is going to



           9   be important whether the wastewater has been



          10   abandoned in prior years or not.



          11   Q      And why did that seem important to you?



          12   A      To sell water that had been abandoned



          13   previously, that means -- if it had been abandoned



          14   previously, then it would have been available for



          15   appropriation for somebody else.



          16          So to sell water that was previously



          17   abandoned, that would take water out of the system.



          18   Q      And what is your understanding that you've just



          19   described to me based on?



          20   A      Just kind of reading through the file and



          21   this case in general.



          22   Q      In your explanation, it seems like you've



          23   assumed that the City of Tracy previously abandoned its



          24   wastewater; is that correct?



          25   A      Yeah.
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           1   Q      And what is that understanding based on?



           2   A      The agreement between the City and West Side



           3   Irrigation District.  The agreements that I saw were



           4   just 2014 and 2015, and I didn't see any from



           5   previous years.



           6   Q      As part of your investigation, did you ask West



           7   Side for any information about the use of the City's



           8   wastewater?



           9   A      No.



          10   Q      Why not?



          11   A      I wasn't asked to or directed to.  After I



          12   wrote that initial letter to the City of Tracy, I



          13   really did not have much involvement.



          14          MS. SPALETTA:  We'll mark our next exhibit in



          15   order.



          16                         (Whereupon, Exhibit No. 98 was



          17                          marked for identification.)



          18   Q      BY MS. SPALETTA:  Exhibit 98 is a document that



          19   Mr. Tauriainen provided to us on November 20th and



          20   indicated that you had reviewed.  Do you recognize this



          21   document?



          22   A      Yes.



          23   Q      And what is it?



          24   A       This I got off the City of Tracy's website.  It



          25   is the -- oh, never mind.  Hang on.
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           1           I did get this, I believe, from the City of



           2   Tracy's website.  It's the agreement between the City --



           3   the Drainage Agreement between the City of Tracy and



           4   West Side Irrigation District.  And I don't know that I



           5   really analyzed or reviewed it.  I was gathering



           6   information, but not necessarily from my review.



           7   Q      Do you have an understanding, one way or the



           8   other, whether this Exhibit 98 relates at all to the



           9   City of Tracy's treated wastewater?



          10   A      I was -- I found this document.  I was trying



          11   to understand how the drainage system at West Side



          12   Irrigation District operated.



          13   Q      And as a result of locating this document, what



          14   understanding did you obtain?



          15   A      Other than locating the document and



          16   providing it to management, I didn't do anything



          17   else with it.  And it was the end of last week, so I



          18   pretty much found the document and I haven't done



          19   anything with it.



          20          MS. SPALETTA:  Okay.  Let's mark our next



          21   exhibit in order.



          22                         (Whereupon, Exhibit No. 99 was



          23                          marked for identification.)



          24   Q       BY MS. SPALETTA:  Exhibit 99 is a letter from



          25   the State Water Resources Control Board from --
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           1   A      Whalen Toy.



           2   Q      -- Whalen Toy, to West Side Irrigation District



           3   dated September 21st, 1998.  Is this a document that you



           4   reviewed for your work?



           5   A       I didn't review it.  I retrieved the document



           6   for legal counsel.



           7   Q      Did you do anything else with it?



           8   A      I made a PDF of it.



           9   Q      Nothing else?



          10   A      Nope.



          11          MS. SPALETTA:  Our next exhibit will be



          12   Exhibit 100.



          13                         (Whereupon, Exhibit No. 100 was



          14                          marked for identification.)



          15   Q      BY MS. SPALETTA:  And what is Exhibit 100?



          16   A      This is a letter from the office that



          17   represents West Side Irrigation District to Whalen



          18   Toy.



          19   Q      And is this a document that you reviewed as part



          20   of your work on the West Side matter?



          21   A      Again, I didn't review it.  I retrieved it



          22   for somebody else.



          23   Q      And then other than creating a PDF of it, did



          24   you do anything else with it?



          25   A      I did not.
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           1   Q      Were those two documents that we just marked



           2   obtained from West Side's license file, Exhibit 99 and



           3   100?



           4   A      Yes.



           5   Q      Did you retrieve any other documents from West



           6   Side's license file?



           7   A      At some point, I did retrieve a map.



           8   Q      If you could turn to Exhibits 40 and 41, please.



           9   Exhibit 40 and Exhibit 41 are maps that we marked



          10   previously in the depositions.  Do you recognize either



          11   one of those?



          12   A      Yes.  This (indicating) is one of the maps



          13   that I retrieved.



          14   Q      When you say "this," are you referring to



          15   Exhibit 40?



          16   A      Yes.



          17   Q      What about Exhibit 41?



          18   A      I believe 41 also.



          19   Q      And did you do anything with those maps, other



          20   than retrieve them?



          21   A      No.



          22          MS. SPALETTA:  We'll mark our next Exhibit 101.



          23                         (Whereupon, Exhibit No. 101 was



          24                          marked for identification.)



          25   Q      BY MS. SPALETTA:  Exhibit 101 is a April 10th,







                                                                         36

�









           1   2015 letter to Mr. Troy Brown, the City Manager of the



           2   City of Tracy from you.  Do you recognize this as the



           3   letter that you sent to the City after you received the



           4   complaint?



           5   A      Yes.



           6   Q      Was there any other correspondence that you sent



           7   to the City?



           8   A      No.  Oh, I amended this letter and put in



           9   different penalties.  There was an amended letter



          10   because under the drought, you know, the amount of



          11   civil liability can increase.  So I sent an amended



          12   letter with the increased Administrative Civil



          13   Liability amounts and Cease and Desist Order



          14   amounts.



          15          MR. TAURIAINEN:  Do you know when you did that?



          16          THE WITNESS:  I think it was, like, a month



          17   later.  The letter is identical except for the amounts.



          18   Q      BY MS. SPALETTA:  Okay.  Any other



          19   correspondence that you had with the City?



          20   A      No.



          21          MS. SPALETTA:  Mr. Tauriainen, if you could just



          22   confirm either that that amended letter has been



          23   produced or have it produced, I would appreciate it.



          24          MR. TAURIAINEN:  I'm looking for it.  I don't



          25   recall seeing it, but I'll look and see.  If I can
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           1   locate it and it hasn't already been produced, I'll send



           2   it to you.



           3          MS. SPALETTA:  Thank you.



           4   Q       Did you have any correspondence with West Side



           5   regarding this investigation?



           6   A      No.  They were cc-ed on this letter.



           7   Q      Other than that?



           8   A      No.



           9   Q      Did you have any correspondence with Mr.



          10   Nicolaou?



          11   A      No.



          12   Q      Do you know whether or not Mr. Nicolaou is a



          13   user of water or not?



          14   A      I do not -- I do not know.  I do not believe



          15   he is.  I believe he is a member of the public.



          16   That wasn't in the complaint that he didn't mention



          17   injury to his own right.



          18          MR. TAURIAINEN:  If it is convenient now, I can



          19   clarify that the amended letter was submitted.  It is



          20   dated May 26th by a stamp.  It actually looks similar to



          21   what is marked as Exhibit 101, except for some red



          22   letters, red lines.



          23          It has an additional date stamp marked May 26th.



          24   The file name is -- and I'll read it off.  It is



          25   20150526_kdare_2_troy_brown.Pdf.  It was in the first
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           1   submittal.



           2          MS. SPALETTA:  October 12th?



           3          MR. TAURIAINEN:  October 12th, under the



           4   subfolder WSID, subfolder correspondence.



           5          MS. SPALETTA:  Thank you.  Okay.  At this time,



           6   I'd like to just take a five-minute break.



           7          (Whereupon, a recess was then taken.)



           8          MS. SPALETTA:  All right.  We are back on the



           9   record after a short break.  We are going to mark our



          10   next exhibit in order, which I believe is 102.



          11                         (Whereupon, Exhibit No. 102 was



          12                          marked for identification.)



          13   Q      BY MS. SPALETTA:  It is an email from you to Mr.



          14   Vasquez dated June 2nd, 2015.



          15                         (Whereupon, Exhibit No. 102 was



          16                          marked for identification.)



          17   Q      BY MS. SPALETTA:  Do you recognize this email?



          18   A      Yes.



          19   Q      And the subject is WC Section 1485?



          20   A      Yes.



          21   Q      And then the email states:



          22          "The way I read this section, Tracy cannot sell



          23           their effluent to West Side until they have a



          24           appropriative water right."



          25   A      Yes.
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           1   Q      What was that statement based on?



           2   A      Me reading this section.  And it was an email



           3   just between me and my supervisor, and that was my



           4   take on the section.



           5   Q      And by the "section," you mean Water Code



           6   Section 1485?



           7   A      Right, but that's not my call to make.  I



           8   mean, that was a conversation between the two of us.



           9   That would be something that Legal would have an



          10   opinion on.



          11   Q      And what is it about Water Code Section 1485



          12   that brings you to the conclusion you did reach?  And



          13   I've provided you a copy of Water Code Section 1485 to



          14   look at.



          15   A      (Witness reading.)



          16          It's the subject matter of 1485.  I don't



          17   know that there is anything specific in it that led



          18   me to that conclusion.  It seemed like it applied in



          19   this case.  But other than that, the final



          20   determination would not have been mine to make.



          21          MS. SPALETTA:  I don't have any further



          22   questions for you.  Anyone else?



          23          MR. KELLY:  I have no questions.



          24              EXAMINATION BY MR. WILLIAMS



          25   Q       BY MR. WILLIAMS:  I have one question, if I may.
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           1   My name is Phil Williams.  I'm in-house counsel for



           2   Westlands Water District.



           3   A      Hi.



           4   Q      Just to be clear.  When you were referencing the



           5   agreement between the City of Tracy and West Side



           6   Irrigation District regarding the sale of treated



           7   wastewater, you referenced an agreement from 2015, I



           8   believe; is that correct?



           9          Is that the agreement you were referencing?



          10   A      At that -- I don't know.  Was that the 2014



          11   or 2015?



          12   Q      That is precisely it.  You are getting to my



          13   point exactly.



          14   A      I'd have to look at it again to see.



          15   Q       Would you, please?



          16   A      What number was that?



          17   Q      Well, it was in your testimony.



          18          MR. TAURIAINEN:  I'm not sure it is an exhibit.



          19   Q      BY MR. WILLIAMS:  Okay.



          20   A      When I looked at the agreements online, I



          21   looked at both 2014 and 2015.



          22   Q      Thank you, ma'am.



          23          Do we know whether the agreements for 2014



          24   currently have been provided, Mr. Tauriainen, by the



          25   State Board?  Do we know?
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           1          MR. TAURIAINEN:  Yeah.  We have provided the



           2   copies we have, which were pulled from the website in



           3   the initial PRA response in the subfolder "WSID."  I



           4   think the subfolder is "City of Tracy" but I don't have



           5   it open.



           6   Q      BY MR. WILLIAMS:  Okay.  But, ma'am, just so I



           7   am clear, your testimony is that you used both the



           8   agreement from 2014 and the agreement from 2015 and you



           9   reviewed them?



          10   A      Yes.  I looked both of them up.



          11          MR. WILLIAMS:  Thank you.



          12          MR. KELLY:  No questions.



          13           MR. O'LAUGHLIN:  I have no questions.



          14          MS. MORRIS:  No.



          15          MS. MORROW:  Thank you.  No questions.



          16



          17          (The deposition concluded at 11:08 a.m.)



          18



          19                            --o0o--



          20



          21   ________________________    ________________________

                 THE WITNESS                      DATE SIGNED

          22



          23                            --o0o--



          24



          25
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