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BE | T REMEMBERED, that on Thursday, Novenber 19,
2015, commencing at the hour of 8:07 a.m thereof, at the
Law O fices of Somach, Simmons & Dunn, 500 Capitol Mall
Suite 1000, Sacranmento, California, before nme, THRESHA
SPENCER, a Certified Shorthand Reporter in the State of
California, duly authorized to adm nister oaths and
affirmati ons, there personally appeared

THOVAS HOWARD,

called as witness herein, who, having been duly sworn, was

t hereupon exam ned and interrogated as hereinafter set

forth.
--00o0- -
EXAM NATI ON BY MR KELLY
Q BY MR KELLY: Good norning, M. Howard. You're
here to have your deposition taken -- actually, can you

state and spell your last nanme and your first nanme also for

the record, please.

A Thomas Howard, T-h-o-ma-s, Ho-wa-r-d.

Q And have you ever had your deposition taken before?
A Yes.

Q And how many tinmes have you had your deposition

t aken?

A Once.

Q Once before. And about how | ong ago was that?

A | don't know, about 2002, 2001, sonmething like that.

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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Q Was it work related or personal ?
A VWork rel at ed.
Q Work related. And what did that involve, that

deposition?

A | think it was the D-1641. It was a Delta issue of
some ki nd.

Q Let's get appearances on the record. So we have
M. Howar d.

MR. H LDRETH Russel Hldreth fromthe Attorney
Ceneral's Ofice for the wtness.

MS. AUE: Marianna Aue fromthe State Water
Resources Control Board.

MR. WEAVER:  Nat han Weaver, State Water Resources
Control Board.

MR. TAURI Al NEN:  Andrew Tauriai nen, Ofice of
Enforcenent, State Water Board, for the Prosecution Team

MS. AKROYD: Rebecca Akroyd, Kronick Mskovitz,
West | ands Water District.

MS. SPALETTA: Jennifer Spaletta, Spaletta Law, for
Central Delta Water Agency.

MS. ZOLEZZI: Jeanne Zol ezzi for the West Side,
Patterson, and Banta-Carbona Irrigation District.

MS. MANNIS: Robin MG nnis, Counsel for
California Department of \Water Resources.

MR, DONLAN: Robert Donlan, Ellison, Schneider &

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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Harris, outside counsel for the City and County of San
Franci sco.

MR KNAPP: Jonat han Knapp for the Gty and County
of San Franci sco.

MR, O LAUGHLIN:  Tim O Laughlin for the San Joaquin
Tributaries Authority.

MR KELLY: Dan Kelly with Somach, Simmons & Dunn,
for Byron-Bethany Irrigation District.
Q BY MR KELLY: M. Howard, you said you had your
deposition taken, it was a little nore than ten years ago,
and so I'mgoing to refresh your nmenory a little bit about
the rules of depositions and kind of what we're going to do
here.

You realize that the testinony you're giving today
I s being given under oath?
A Yes.
Q And that by giving this testinony, you realize that
this testinony could be used in an adjudi cative proceeding,

i ncludi ng before the State Water Board and in a court of

| aw?
A Yes.
Q I's there any reason that you can't provide truthful

testinony today?
A No.

Q Ckay. |I'mgoing to ask -- you'll be questioned by

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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several attorneys today. I'mgoing to go first on behalf of
Byron-Bet hany. You'll get questions by counsel for the West
Side Irrigation District and Central and South Delta. O her
parties may have an opportunity to question you if they have
questi ons.

"1l ask you a question, and |I'mgoing to ask you to
wait until I'mfinished with the question before you answer.
There's a court reporter here taking down all of the
testinony, and it's inportant that we keep our conversation
separated so that she can capture what each of us is saying
and what everyone in the roomis saying.

|"'mentitled to your answers, to your truthful
answers. I'monly entitled to what you know, and so |'m
going to ask you not to speculate unless you feel |ike you
need to speculate to provide information.

Your counsel will object, other attorneys may
object. Unless your counsel tells you that you are not to
answer, you're to provide an answer to all of the questions
' ve asked.

And so sone people mght raise an objection that a
question is vague. That doesn't mean you don't have to
answer that question. If you need clarification on what you
think mght be vague, then just let me know, and I'Il try to
clarify and make the question nore understandabl e.

Does all that nmake sense?

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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A Yes.
Q |'d like to start a little bit wth your background

and your education starting with college. D d you go to

col | ege?

A Yes.

Q Where did you attend col | ege?

A Uni versity of California, Berkeley.

Q And did you receive a degree fromU.C. Berkel ey?
A Yes.

Q And what was that degree?

A It was a bachelor of arts in chemstry.

Q Did you -- do you have any postgraduate experience?
A Yes.

Q And what is that?

A master's degree fromCalifornia Institute of
Technol ogy in chemstry, a master's degree in chem ca
engi neering from University of California, Davis.
Q Did you obtain your master's fromthe California
Institute of Technology prior to obtaining your nmaster's
fromU.C. Davis?
A Yes.
Q Any ot her educational experience besides the degrees
you mentioned?
A No.

Q And your work experience, did you work while you

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 10
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were in college?

A Yes.

Q Did you work when you were at U.C. Berkel ey?
A Yes.

Q Was that just general college student type

enpl oynent or was there any enploynment that was related to
your nmaj or?
A | was doing research up at Law ence Berkel ey

Laboratories in chemstry.

Q So it was research related to your nmjor?
A Yes.
Q Any ot her substantive work experience while you were

at U C. Berkel ey?

A | was a janitor for ny freshnan year at the
dormtory

Q Those are the |ife -- that is the |ife education
part of college, |I'msure.

How about when you were at California Institute of

Technol ogy?

A No.

Q Ckay. And at U C Davis?

A No.

Q What was your first -- when did you graduate from

U. C. Davis? Wen did you obtain your nmaster's fromU. C

Davis, roughly?

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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A 1984.

Q '84. And did you imedi ately becone enpl oyed
follow ng your -- the receipt of your degree fromU.C
Davi s?

A Vell, there were a few days of break, but

essentially.

Q And where did you beconme enpl oyed?
A The State Water Resources Control Board.
Q And have you been at the State Water Resources

Control Board since 19847
A Yes.
Q And when you began with the State Water Board in

1984, what was your position there?

A Wat er Resource Control Engineer.

Q And, roughly, how many years were you in that
position?

A Two, probably. Two.

Q And what did you do as a Water Resource Contro

Engi neer ?

A | did petitions of regional water quality, regional

wat er board deci si ons.

Q So it was in water quality?
A Yes.
Q And then after you were a Water Resource Contro

Engi neer, what did you do after those couple of years?

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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A Vell, | think I was about six years doing petitions,
but the reason | said tw years is because there's Range A
and Range B, so | noved from Range A to Range B, but | was
still a Water Resource Control Engineer.

Q Ckay. And then after you were a Water Resource
Control Engineer, what did you do?

A | becanme a Senior Water Resource Control Engi neer
wor ki ng in the Nonpoint Source Unit, supervising the

Nonpoi nt Source Unit.

Q And, roughly, how nany years were you there, did you
do that?

A Thr ee.

Q So then, roughly, with the Water Resource Control

Engi neer and then the Senior, you're about into the m d-90s
then? Does that sound right?

A "92, | believe, | -- yes.

Q And then what did you do follow ng your work as a

Seni or Water Resource Engineer? What was your next

posi tion?

A | moved out of water quality and into water rights.
Q Ckay.

A Still as a Senior Water Resource Control Engineer.
Q Ckay. And what did you do as a Senior Water

Resource Control Engineer in the Dvision of Water Rights?

A Bay Delta work. The D- 1630 was the decision that |

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 13
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wor ked on when | first arrived.

Q And what was D 16307

A It was a Bay Delta order of -- related to operation
of the Central Valley Project, State Water Project, and a
number of other issues.

Q And in your work on D-1630, was your work on that
nore related to water quality or water rights?

A Bot h.

Q Both, okay. And how |ong were you a Senior \Water

Resource Control Engineer within the Division of Water

Ri ghts?

A One to two years.

Q Ckay. And then what cane next?

A Super vi si ng WKC Engi neer.

Q Ckay. And what did you do in that position?

A Principally, Bay Delta, plus, |I think, conplaints --

wat er right conplaints.

Q Did you oversee a staff of people at that point

w thin the Division of Water Rights?

A Yes.

Q And the Division of Water Rights is separated into,
| believe, what they call units?

A Yes.

Q |s that correct? And so did you supervise a unit at

that point or as a senior Water Resource Control Engineer?

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211
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O what did you say, a deputy -- what did you say that you

were after you were the Senior Water Resource Contro

Engi neer ?

A Super vi si ng.

Q Was that the head of a unit at that point or were
you still under sonebody el se's supervision?

A As a Senior Water Resource Control Engineer, |

headed up a unit. That's the first |ine supervisor
classification. A Supervising Water Resource Contro

Engi neer is the second |ine supervising, so there were three
units that worked for nme at that tine.

Q Ckay. And how long were you in that position as a
supervi sing engi neer?

A Two, three years.

Q And what did you do after you were a Supervising
Wat er Resource Control Engineer?

A Assistant Division Chief, Water R ghts.

Q And in the -- what does the Assistant Chief of the
D vision of Water Rights do?

A Vel l, they have at |east two supervising engineers
who report to them two to three, and | had a portfolio of
activities, conplaints, Bay Delta licensing. | think those
were the principal ones.

Q Ckay. The binder before you there is a binder that

Is filled with exhibits that have been marked throughout the

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 15
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depositions in this proceeding, so there are exhibits there
that were marked during Brian Coats' deposition and Kat hy
M owka's deposition and Jeff Yeazell's deposition.

And | want you to take a look at, as we tal k through
the rest of this, take a | ook at that binder and,
specifically, at tab -- Exhibit No. 16, if you will, please.
Do you recogni ze Exhibit 167
Yes.

And your signature is on Exhibit 16?

Yes.

O > O >

And so this -- ny understanding is that this
reflects the organi zation of the State Water Board and the
Identification of individuals wthin certain positions as of
Novenber the 1st of 2015.

| s that your understanding as well?
A Yes.
Q And when you were the Assistant Chief of the
Di vision of Water Rights, was the structure of the State

Water Board at least roughly simlar to what we see here

t oday?
A There was no Division of Drinking Water.
Q Ckay. That's essentially the center branch of this

organi zational chart?
A Yes.
Q How about the Division of Water Rights, is that

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 16
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roughly simlar to where it was when you were there, when
you were the Chief -- Assistant Chief?

Let me ask you this, M. Howard. Were is the
Assistant -- is the Assistant Division Chief, the spot that
you were in, on this chart anywhere?

A Yes. There are two Assistant Division Chiefs, as
there were then. John O Hagan and Les G ober are the two

Assi stant Division Chiefs.

Q Ckay. And under John O Hagan, his classification,
at least on this chart says, Assistant Deputy Director. |Is
that the same -- internally, is it the sane as being the

Assi stant Division Chief?

A The nanmes were changed back seven or eight years ago
fromDivision Chief to Deputy Director and Assistant Deputy
Director.

Q Ckay. So when you were the Assistant Division
Chief, who was the Deputy Director of the D vision of Water
Ri ght s?

A Harry Schuller. But he wasn't the Deputy Director,
he was the Division Chief. W didn't use the term "Deputy
Director.”

Q So that's just as a result of a name change, but he
woul d have been in that yellow box, essentially?

A Yes.

Q Ckay. And then after your tenure as the Assistant

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 17
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Division Chief, where were you then at the State Water

Boar d?
A Deputy Director.
Q Deputy Director -- Division Chief. O was the name

change nmade before you went into that spot?

A It's what woul d now be called the Chief Deputy
Director.
Q The Chief Deputy Director, so that's where Caren

Trgovcich is today?

A And Jonat han Bi shop

Q Jonat han Bi shop. And, roughly, what year did you
become the Chief Deputy Director?

A About 2004/ 2005, sonething |ike that.

Q And did you becone the Executive Director

I mmedi ately fromthe Chief Deputy Director position or was
there any internmediate positions that you hel d?

A No. | was the Assistant Division Chief, and then
becane the Deputy Director

Q When did you becone the Executive Director?

A The Executive Director, that was four years ago,
approxi mately.

Q Ckay. And in your tenure with the State Water
Board, how much have you been involved in the adm nistration
of water rights?

A VWell, |'ve been involved in water rights since |

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 18
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was -- | noved there back in '92. | think for two or
three years when | was the Assistant Division Chief, water
rights -- | mean, not the Assistant Division Chief -- the
Deputy Director, water rights was under the other Deputy
Director, Harry Schuller.

So from'92 to the present, with the exception of
that two- or three-year period, | was always involved in the
wat er rights program
Q Ckay. So do you think you have a pretty good grasp
of water rights in California?

A Yes.

Q In your tenure at the State Water Board, have you,
aside from 2014 and 2015, were you ever involved in
conducting any kind of water availability analysis to
determ ne whether there was water sufficient to satisfy
wat er rights?

A Well, that's -- in doing Bay Delta activity work, we
used to do nodeling to see whether or not the State Water
Project and the Central Valley Project were able to neet
wat er quality objectives. But, other than that work, no.
Q D d you ever have occasion to work on new
applications to appropriate water?

A No.

Q M. Howard, |'d like to show you -- have this

mar ked, just to show this to you.

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 19
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(Wher eupon, [Exhibit No. 64 was
mar ked for identification.)
Q BY MR KELLY: Before you is [Exhibit 64, and | don't
have copies for everyone else, | apologize. It is
M. Howard's deposition notice, which everyone should have a
copy of already.

M. Howard, have you seen Exhibit 64 before?

A | saw the first page of it.

Q Ckay. Did you read the entire thing at any point?
A | think I mght have skimred it; | can't really say
| read it.

Q Ckay. Did you review Attachment Ato it?

A Not carefully, no. | skimed it.

Q Ckay. Did you do anything to |ocate any of the

docunents or witings that are identified in Exhibit A in
Attachment A?

A | asked ny attorney to handle that.

Q Ckay. O her than asking your attorney to handle it,
did you do anything to search for the records identified in
Attachment A?

A No.

Q M. Howard, what is your understanding of the phrase
"water availability" as it relates to water supply for water
ri ght hol ders?

A Vell, it seens self-explanatory. |If water is

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 20
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avai | abl e for appropriation, what you try to determne is
called water availability.
Q And how do you determne -- in your experience at
the Water Board, how do you determ ne whether or not there's
wat er avail able for sonmebody to divert?
A Vell, | can't say that | have any experience at the
Water Board on determ ning water availability.
Q So you were not involved in water availability
determ nations in 2014 or 2015?
A Vell, | certainly had some discussions with John
O Hagan about water availability, but | didn't actually do
any cal cul ations, any -- nor get into the details of it.
Q Do you understand what's involved in making that
det erm nati on?
A Probabl y not.
Q Ckay. In prior depositions, |'ve heard people refer
to people within the Water Board different ways. One of the
things | heard a lot fromM. Coats was he woul d al ways
refer to "upper nmanagenent" in making decisions about water
availability, and then other people refer to sone people as
"staff" versus "managenent."

What is your understanding of who are staff at the
State Water Board?
A Non- super vi sors.

Q M. Coats, as staff, would be -- I"'msorry?
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A Carification.

Q Yes.

A Everybody who works for the Board, including nyself,
are staff.

Q Ckay.

A So, in one level, | would say staff neans everyone.

Q Ckay.

A I n other contexts, staff nmeans only non-supervisors.

So | refer to nyself as a staff at the Water Board.
Q Ckay. And are other people referred to in certain

contexts as managenment and upper management ?

A Yes.
Q And can you explain that a little bit to ne?
A Vell, | think people would probably assume

managenent meant anyone who was a supervisor. And upper
managenent is, depending on who is saying it, it probably
coul d nean anybody fromthe second-|evel supervisor to the
Executive Director.

Q And so you said, generally, that everybody who works
at the Board that's not a Board Menber is staff, but in
certain contexts folks are referred to as managenent. In
what kind of context would people be referred to as
managenent versus staff?

A Vel |, when you talk about -- | amtalking about the

staff should work on this or sonething like this, |'m
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generally thinking in terns of non-managenent,

non- supervi sory folks. Oher than that, yeah

Q So when it conmes to the water availability

determ nations this year in 2015, was that work undertaken
by staff, by managenent, or by managenment and staff, do you
know?

A | would say that the work was done by staff, and
that there was sone discussion with managenent about sone

i ssues associated with the work.

Q What kinds of issues were discussed with managenent ?

A Well, the one that | recall nost distinctly is how
to deal with Delta denmands.

Q And what do you recall about that conversation?

A |'mtrying to put together water availability

anal yses in the Sacranento and San Joaquin Valley, but you
have to make sonme determnation about Delta demands and
where those demands are assigned, whether to the Sacranento
Basin or the San Joaqui n Basin.

Q And what was the ultimte decision that resulted
fromthose conversations?

A | believe that staff did the water availability
analysis in tw ways: One way, they assigned the northern
Delta area to the Sac Basin, and the rest of the Delta to
the San Joaqui n Basin.

And then they did it a second way where they
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assi gned, based on uninpaired flow percentages at any
particular time, that that was how the Delta demand was

al | ocat ed based upon those percent ages.

Q And who nade the ultimate decision on which methods
woul d be used to determne Delta demand and Delta supplies?
A Vell, like | say, it was done two different ways, so
| can't say that there was a final decision because we did
the work two different ways. But then we applied those to
the water availability -- ny staff applied those to
determ ne water availability in both instances to see if
there was a difference and what that difference was.

Q And so, ultimately, curtailnments were issued this
year, correct?

A Ri ght.

Q And when curtailnments were issued, who nade the
deci sion on which of those two nethods to use to issue
curtailnments, if you know?

A | did.

Q And what did you base your decision on?

MR, H LDRETH. Now you're getting into delivery of
process. | don't think he's going to answer that. You can
ask himwho he tal ked to, who he got information from but
he's not going to reveal his thought process.

Q BY MR KELLY: So you've instructed the w tness not

to answer?

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 24




© 0o ~N oo o B~ O w NP

N DD DD DD DD DD PR, R, R,
aa b~ W N B O © 0O N O 0o A WO N B~ O

DEPGCSI TI ON OF THOVAS HOMNRD, VOLUME |

H LDRETH:  Yes.
SPALETTA:  This is Jennifer Spaletta --

SR

KELLY: Should we go off the record?

MR, H LDRETH. No. He's going to --

THE WTNESS: |n answer to your question,
instructed staff to choose the alternative in any particul ar
I nstance that was nost beneficial to the water right
hol ders; that is, the alternative that would be
most |ikely -- that woul d have the | owest demand assigned to
the upstream parties.

So, for the Sacranmento Basin, you would use just the
North Delta demand. For the San Joaquin Basin, you would
use the uninpaired fl ows because that woul d provide the
smal | er demand nunber for those two watersheds -- the
smal | er Delta demand nunber for those two watersheds.
Q BY MR KELLY: M. Howard, in your understandi ng of
the adm nistration of water rights in California, when a
wat er right hol der deci des whether or not to divert water
any given day, what is your opinion on the obligation of
that individual water right holder to make a water
availability determ nation prior to diverting water?
A | don't think | have an opinion on that.
Q Do you know whet her a water right holder is under an
obligation to conduct a water availability analysis prior to

diverting water?
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A That depends on the circunstances, | inagine.
Q How i s that?
A Vll, in a streamsystem water could be stored

wat er that is passing by, and they don't have the right to
stored water.

So there would be some -- of course there would be,
presumably, sone way to informthemthat it was stored
water, but | don't know Each watershed could be different.
Q So let's take -- let's take Byron-Bethany Irrigation

District. You know where their water diversions are

| ocat ed?

A Not precisely, no.

Q Do you know where Cifton Court Forebay is?

A Yes.

Q Do you know where the intake channel for the State

Water Project is off of Clifton Court?

A Yes.

Q Soif | were to tell you that BBID, and when | say
"BBID," I"'mreferring to Byron-Bethany Irrigation District,
that their diversions are in the vicinity of difton Court

Forebay, which you understand is in the South Delta,

correct?
A Yes.
Q So if BBIDis going to go out and divert water on

any given day, do they have to conduct a water availability
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anal ysis to determ ne whether or not to turn on the punps,

do you know?
A | can't say that | know.
Q I n your opinion, should they?

MR, HI LDRETH. Asked and answer ed.
Q BY MR KELLY: You can answer.

MR. HI LDRETH. |f you have an opi nion.

THE WTNESS: | think that, in some circunstances,
it is difficult to determne for the person who is | ooking
at a body of water to know whether or not that is stored
water that is not available for appropriation or whether it
Is natural water that is available for appropriation. It

| ooks the sane.

Q BY MR KELLY: And so how does a water diverter know

that? What shoul d they do?

A Vell, | would imagine they should contact the people

who are nmaki ng storage rel eases and ask them would be one

opti on.
Q Anyt hi ng el se?
A Vel |, that was the purpose of sending out our

notices was to informpeople that, according to the
calculations that nmy staff did, that there wasn't water
avai l abl e for appropriation.

Q And so in the admnistration of water rights in your

position as the Executive Director of the State Water Board,
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shoul d water right holders generally believe that they can
divert water unless the State Water Board or sone ot her
conpetent authority tells themthere's no water to divert?

MS. MA@NNIS: Cbjection. Calls for a lega
concl usi on.

MR, H LDRETH. Calls for specul ation.

You can answer.

THE WTNESS: Could you repeat the question?

MR, KELLY: Can you read the question back, please.

(Wher eupon, the record was read.)

THE WTNESS: | would think that they would have an

obligation thenselves to try to answer that question

Q BY MR KELLY: And if they answered that question in

the affirmative, it would be okay for themto divert?

MS. MGA@NNIS: (bjection. Calls for a |egal
concl usi on.

MR. HI LDRETH. He's asking you to specul ate.
mean, there's no circunstances, there's --
Q BY MR KELLY: Let's be clear. [|'mnot asking you
to speculate, M. Howard. | said that I'monly entitled to
the answers and what you know as part of your experience
with the State Water Board. | don't want you to specul ate.
So if you have to speculate, | want you to tell ne that
you' || have to speculate. And so none of ny questions are

actual Iy asking you for specul ation.

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211

28



© 0o ~N oo o B~ O w NP

N N NN NN B R R R R R R R, R R
o A W N B O © 0O N O O M W N L O

DEPGCSI TI ON OF THOVAS HOMRD, VOLUME

|'msinply -- well, can you read the question back,
pl ease.

(Wher eupon, the record was read.)

THE WTNESS: Well, that gets back to the question
of whether or not they have any independent obligation to
try to determne if there is water availability.

Q BY MR KELLY: M. Howard, do you know what the --
you said that you were not involved in actually doing the

calculations this year on water availability; is that

correct?
A Vel |, the decision regarding Delta demand was -- got
wr apped up in calculations, so partly true, | suppose.

gave that general direction to use both nmethods, but | did
not actually | ook at any spreadsheets, any individual data.
Q Did you participate in nmaking any decisions with
respect to what was to be included in any of the
spreadsheet s?

MR, H LDRETH. Did he give direction?
Q BY MR KELLY: Was he involved in any decision
maki ng on what was to be included in any of the
spreadsheet s?

MR H LDRETH: Yes or no.

THE WTNESS: Well, any direction. Wll, yes.
Q BY MR KELLY: Ckay. And so tell ne about that.

What were you -- what were you -- and, M. Howard, what |'m

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211

29




© 0o ~N oo o B~ O w NP

N DD DD DD DD DD PR, R, R,
aa b~ W N B O © 0O N O 0o A WO N B~ O

DEPGCSI TI ON OF THOVAS HOMNRD, VOLUME |

tying to do, | want to understand what your involvenent was
in the water availability determnations and the curtail ment
deci sions, because | sinply don't know that.

And so, you know, we've heard a | ot from other
W t nesses about what they did and didn't do and how
direction cane from upper managenment, but it's really not
cl ear how those decisions were conveyed down to kind of what
we refer to as staff |evel people, |like Yeazell and Brian
Coats, so I'mtrying to nake a determ nati on who nade those
deci si ons.

And so when |'masking you if you had participation
I n maki ng decisions on what was to be included in the
spreadsheets, you know, were you involved in the decisions
on what to include in water supply?
A My understanding is that staff was preparing a water
supply curve and a water demand curve. For water demands,
they were taking information out of our files and
doubl e-checking it, and ny direction to themwas try to be,
you know, make this as right as you can. And | also
directed themto work with NCWA, because NCWA was provi di ng
sonme input to us on the -- on whether they thought our
I nformation was correct.

So other than telling themon the denand side to,
you know, take as nuch tinme, clean up the data sets, make it

as accurate as you could, | don't recall giving any other
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direction other than this Delta issue again.
Q Ckay. |I'msorry. Go ahead.
A On the supply side, again, ny direction was do the
best you can with the data that's out there. And ny
under st andi ng was they were going to be | ooking at certain
gauge stations to develop their supply curves, but that was
the extent of ny know edge of how they devel oped those
supply curves.
Q Ckay. Do you recall whether or not John O Hagan
came to you with any questions in order to get your
assi stant or guidance in making judgnent calls?
A Vell, | do remenmber the Delta one, but |'ve already
tal ked about that.
Q And the Delta one was just deciding, essentially,
what river systemto assign the Delta demand to?
A And what to do regarding in-Delta curtail nents.
Q And so tell ne about that, about your conversations
wi th John O Hagan about in-Delta curtail nents.
A Vell, | believe ny direction was you can only
curtail down to a level that is no |ower than what is done
on both sides -- on all the watersheds of the Delta.

So if one watershed is at 1905 and one watershed is
at 1902, Delta demands can't be |ower than the 1905 -- well,
the curtailnents can't be |ower than that. And so,

basically, the idea was to give the benefit of the doubt to
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the Sacranmento Basin diverters, the San Joaquin diverters,

and the Delta diverters.

Q And did you and John discuss a rationale for doing
t hat ?
A Vell, | think the rationale was to give the benefit

of the doubt to each of the -- to all of the people that we
were sending curtailnment notices to.
Q Did you discuss a factual basis for doing that?
A It seened as though the factual basis was either one
of those two nethods could be used and | ogically be used,
and so since there wasn't necessarily a right way, choose
the way that gave the benefit of the doubt to the people
diverting water.
Q Were you involved at all in discussions on bringing
enforcenment actions this year for diversions that occurred
after the notices went out?
A | had a general direction to John that if we found
peopl e diverting what he thought was an unl awful way, that
we shoul d take enforcement action. And that was the extent
of it, as far as | recall
Q And did you discuss with himor anyone el se whether
or not diversions were unlawful only after the notices went
out ?

MR, H LDRETH. Wait. |'mhesitating because of your

"wth himor anyone el se" part, so maybe you can define that
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alittle nore.
Q BY MR KELLY: Wth anyone else at the State Water
Resources Control Board.

MR. H LDRETH  Get those nanes out.
Q BY MR KELLY: Wth anyone at the State Water
Resources Control Board.
A Can you repeat the question?

(Wher eupon, the record was read.)

THE WTNESS: | don't know whet her or not
di scussed that issue. The notices were the vehicle we used
to deci de whether to do inspections. W didn't do
I nspections to see whether diversions were occurring on
people that we didn't send notices to.
Q BY MR KELLY: Can you take a look at Exhibit 30 for
me in the binder? Do you understand what the graph, that is
Exhi bit 30, is?
A Vell, it's very busy, and at one tine when | | ooked
at this before, | understood it. R ght now glancing at it,
It would take ne a while to sort it back out again.
Q Ckay. Let's maybe talk through it alittle bit and
see if we can get a common understanding what it is. |
agree that it's a little bit busy.

The bar graph, for lack of a better term part of it
shows "Post-1914 Denmands,"” which is kind of a reddi sh-orange

col or, and bel ow that an orange col or shows "Pre-14 Demand"
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and below that in yell ow shows "R parian Demand"; is that
accurate?

A Yes.

Q And then there are a series of dashed lines. The

two uppernost dashed |ines, my understanding, were just
shown on this graph for reference to other years and weren't

really relevant for 2015; is that your understanding as

wel | ?

A Yes.

Q And then the three | ower dash lines show a

50 percent full natural flow forecast -- | think |I've been
told that's purple. I'mcolorblind, M. Howard, so | have a

very tough tine figuring out what colors these are. But
|'ve been told that's a charcoal, the 50 percent ful
natural flow forecast. And then the pink dashed line is a
90 percent full natural flow forecast, and then bel ow that,
| don't know what color that is. There's a |line marked
"99 percent full natural flow forecast."

What is your understanding of what those |ines
depict, if you know?
A VWll, it's a bit confusing. | mean, clearly, you
know, the purpose is 90 percent full natural forecast means
that 90 percent of the years we expected to be wetter, so
that's a conservative. 99 percent is 99 percent of the

years we expect it to be wetter and 50 percent the sane.
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But the fact that the starting dots begin at
different locations on the sane day woul d be confusing to
me. | would think they would all start at the place where
the 99 percent full natural flow forecast is. You would
think that you would start at sone date that is where you
have actual flow and then you'd forecast out fromthere, but
those don't seemto be the -- the starting dots don't seem

to be at the right location.

Q Ckay.
A But, otherw se, that's ny understanding, yes.
Q And were those forecast lines, if you know, were

those used in making water right curtail ment decisions?

A | don't Dbelieve so.

Q What is your understanding -- well, let me ask you
this, M. Howard.

A | thought that the blue |line was used for that
purpose, the daily full natural flow.

Q What is your understanding of what the blue --

you're tal king about the solid blue Iine that's marked

"Daily FNF"?

A Yes.

Q What is your understanding of what that |ine

depi cts?

A Vell, at some location it reflects the full natural

flowin the system
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Q Do you know if that's actual reported full natura
flow versus forecasted or -- if you know?
A My understanding is that it would be actual

i nformation, actual data, not forecasted data.
Q Ckay. And the State Water Board, both the
Prosecution Team and then the State Water Board, kind of

wit large, produced a nunber of docunents pursuant to a

Public Records Act request. And I'll just say, in ny review

of those docunents, it appears to nme that you met with John
O Hagan and ot hers, not infrequently, to nmake deci sions on
whet her to inplenent curtailments. |In sonme instances in
those emails you said, "Go ahead and start curtail ments" or
sonmetinmes you net with Caren Trgovcich and decided to

I mpl ement curtail ments.

When you did that and when you nade deci si ons on
whet her to authorize curtailments to get issued, did you
review anything prior to nmaking those decisions? Was it
this chart or was it just conversations? Can you tell ne
about how that process went?

A It was charts simlar to this, conversations wth
John. Mostly the conversation went with direction to John
that if he thinks that the curtail ments are warranted based
on his analysis of the supply and demand curves, that he
should initiate curtail nents.

Q Ckay. And so -- and if -- how often would you neet
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wth M. O Hagan to tal k about that?

A | don't think there was -- when you say "how often,"

| don't think there was a regul arly-schedul ed nmeeting or
anything of that nature. | would inagine over the year
period | met with himmaybe half a dozen times to tal k about
the -- you know, these plots plus things |ike the Delta

I ssues and --

Q Wul d there be -- so you're tal king about
face-to-face neetings?

A Yes.

Q And then woul d there al so be discussions via enail

about those sane issues outside of the face-to-face

meetings?
A Yeah, |'msure there were.
Q And when you thought about whether or not to

authorize curtailments, did you review these charts or
spreadsheets in any detail or did you kind of rely nore on
John O Hagan's recomendation, what he told you?

A | certainly | ooked at them but, generally, you know,
it was direction that when it was warranted, they should be
I ssued.

Q And is it your understanding that when full natural
fl ow dropped bel ow a certain demand, that that was when
staff thought curtailnents were warranted?

MR, H LDRETH. Calls for speculation as to what
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staff thought.

THE WTNESS: M understanding is that when the
supply and demand curves crossed, that -- for various water
right priorities, that that was when curtail ments were
war r ant ed.

Q BY MR KELLY: And that's -- is it your
under st andi ng that when the full natural flow dropped bel ow
the denmand, that there was insufficient water to satisfy the
wat er rights above the full natural flow?

A Vell, I"'mnot 100 percent sure what full natural
flowis. | spoke of it in terns of the avail able supply.
When the supply was not adequate to nmeet the demands, that
there wasn't enough water for all the parties in the system
Q So your understanding of full natural flowin the
context of the water availability analysis that was done
this year was a representati on of available supply?

A No. M understanding was that when avail abl e supply
was not -- when there wasn't an available supply to neet al
the demands, that curtailnents were -- should occur. [|'m
not -- | don't know what specifically full natural flowis.
Q Do you know whether full natural flow was the
measure of available supply this year?

A Vell, | thought I sort of just went over that. But
again, ny answer was | focused on the idea of supply, how

much water is there that's in the system |'mnot quite
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sure how John cal culates full natural flow, so | can't
honestly say that | know for sure that they're both the sane
t hi ng.
Q Yeah, no. |'masking you in making your decisions,
though, was it your understanding that, on Exhibit 30, that
the full natural flow |line depicted avail able supply?
Let's back up a little bit. Let's back up.
At sone point a decision had to be made whether to
curtail a water right, correct?
A Yes.
Q And, in doing that, the State Water Board had to
assess whether or not there was sufficient water supply to

satisfy any given right or group of rights; is that

accurate?
A Yes.
Q And, in doing that, did you direct staff to

determ ne supply and denmand?

A | can't recall whether | directly told staff to
determ ne supply and demand. | nean, certainly it was
sonmet hing that was di scussed but wasn't necessarily -- it's

not clear to me that |I said, "You have to go out and devel op
supply and demand." It just seened |like that was the

obvi ous thing that needed to be done.

Q So was it your understanding then that the work they

did and the graphs that they produced depicted supply and
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demand?
A Yes.
Q And, in looking at this graph then, what do you

t hi nk woul d show t he supply?
A Vell, if you' re asking what | think, | think it
probably is the line referred to as full natural flow
However, | don't know how that full natural flow was
calcul ated specifically, and so I'ma little reluctant to
say that I, you know, that that's precisely the supply.
Q Yeah. M. Howard, recognizing that you signed the
curtail ment notices which had a bunch of findings in
there -- or maybe not findings, but had information in there
about the avail able supply, | just want to know what your
under st andi ng was of what this depicted in undertaking your
I ssuance of those curtailnent notices. D d you understand
that this showed the supply and demand?

MR HI LDRETH. Asked and answer ed.

Do you have anything different to say than what
you' ve al ready sai d?

THE WTNESS: No, | don't think so.
Q BY MR KELLY: So, on Exhibit 30, if you |look at the
months of -- at the bottom of Exhibit 30, there's
essentially a tinmeline at the bottom right? It starts on
March the 1st, 2015, and at |east the last date marked on it
I's Septenber the 1st, 2015, correct?
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A Yes.
Q And earlier intine is to the left, and the kind of
reddi sh-orange bl ock of "Post-14 Demand" extends in the
mont h of March up to 50,000 time-averaged cubic feet per
second, correct, roughly?
A Yes, roughly.
Q In the nonth of March, the daily full natural flow
i's roughly between 8,000 and 16,000 CFS -- tinme average CFS,
I's that correct, roughly where that blue |ine appears in the
demand?

MR, H LDRETH. The docunent speaks for itself.

THE WTNESS: It fluctuates, but it is in that area.
Q BY MR KELLY: And so is it your understanding then
that there was insufficient water during the nmonth of March
for any of the water rights that woul d appear in the demand

above that blue |ine?

A That woul d be ny under st andi ng.

Q And woul d the sane be true for the nmonth of April?
A Yes.

Q And, according to this graph, curtailnments started

on May the 1st, 2015, where the solid red vertical line is?
A That's what it says, yes.

Q | s that your understanding, that May 1st was the
first curtail ment?

A | don't recall the date that the first curtail nent
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was, but that's what the plot indicates.

Q If in March and April there were no curtailnments, do
you know whet her or not the water diverted above that bl ue
i ne woul d have been diverted without a basis of right?

MR- H LDRETH. Calls for speculation. Inconplete
hypot heti cal .

Yes or no.

THE WTNESS: Do | know? Would you repeat the
question?

Q BY MR KELLY: Let me rephrase it instead of just
reading it back.

In the nonth of March -- and so we don't have to
guess -- let's say any of the water right holders that fal
in the upper portion of the demand in the nonth of March,
let's say 20,000 CFS and up, so we're north of the blue
line. |Is it your understanding that this graph shows that
there was insufficient water for those folks to divert in
March of 2015?

A It would indicate -- it seenms to ne it would

i ndi cate there probably wasn't for sone parties, but | would
I magi ne that a lot of that supply -- a lot of that demand is
proj ect demand, Central Valley and State Water Project
Denmand.

Q What do you nean that the demand is State Water and

Central Valley Project demand?
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A Vell, the State Water Project and the Central Valley
Project have a |large nunber of contractors. They deliver
water to them They have to deliver it one way or another,
whet her from storage or from bypassing natural flow to them
and so | would imagine that if you | ooked at a | ot of that
demand, a lot of it would be water that's being provided by
the projects.

Q So is it your understanding that the demand incl uded
contract demands?

A It includes all the parties who have contracts.
think they all have their own independent water rights too.
Q So it's your understanding that the Metropolitan
Water District of Southern California has its own water
rights that the Department of Water Resources satisfies when
It delivers water?

A No, that's not ny understanding.

Q And so you don't know whether a contract demand is

included in this chart or do you know?

A Vell --
Q So let ne --
A This is the full demand in the system nost of that

demand in the Sacramento Basin is fromparties who have
ei ther senior water rights or they have contracts with the
Depart nent and the Bureau.

And so | would imagine that a |ot of that demand is
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being satisfied by settlenent contractor -- is settlenent
contractor and Feather R ver contractors denmand, and that it
woul d be provided either by diverting natural flow or by
stored water releases fromthe projects.
Q Do you know whet her settlenent contract water or
Feat her River water or exchange contractor water was
delivered solely fromstored water this year?
A Ch, | don't know how nmuch was stored and how nmuch
was natural flow.
Q And so your understanding is that -- that this
demand includes -- I'mtrying to understand your answer.

| s your understanding that the post-14 denmand or
that any of the demand includes the portion of Sacramento
Ri ver settlenment contract water not satisfied from storage

or isit all of the Sac R ver settlenent contractor denmand?

A Demand is just how much water people intend to
divert. [I'mnot comenting on what right they're diverting
under.

Q And, M. Howard, if you don't know, that's fine.

That's what I'mtrying to understand is if you know - -

A Unh- huh.

Q -- whether or not the contract denands are included
In here that are separate and apart fromthe satisfaction of
water rights fromnatural flow I'mjust trying to get what

your understanding is.
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A My under standi ng woul d be that this is the ful
demand in the system The State Water Project demand, the
Central Valley Project demand, all the parties who are

di verting under contracts under their natural -- under their
own water rights --

Q Ckay.

A -- that these are the actual demands that are being
put on the system people are diverting that water. They

m ght be diverting it to storage, they might be diverting it
for consunptive use, but these are the demands in the
system

Q And sone of those demands m ght be met from
projects' stored water?

A |f they had a contract and there wasn't natural flow
available to them then under the contract they're

required -- the projects were required to deliver stored
water to them

Q But only if there wasn't sufficient natural flow is
that your understandi ng?

A Vell, this year -- ny recollection is that the
settlement contractors got a 75 percent allocation and the
Feat her River contractors got a 50 percent allocation, and
so those are actual demands placed on the system and |
don't know whether at any particular tine they were

diverting stored water or whether they were diverting under
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their own rights, but the demands are what they are.

Q Do you think that whether their demands were being
nmet by stored water versus natural flow would be an

i nportant piece of information in determning availability
of supplies for other water right hol ders?

A Coul d you repeat the question?

Q Yes. Do you think that it would be inportant to
know whet her or not the Sacranmento River settlenent
contractors were receiving the entire 75 percent from stored
wat er versus fromnatural flow in determ ning whether there

was sufficient water available for other water right

hol der s?
A Yes.
Q |s the same true then for the water supply to the

exchange contractors? Wuld it be inportant to know if the
exchange contractor demand was being net fromstored water
versus fromnatural flow?

A Of the top of nmy head, | don't.

Q Do you know where the -- do you know who the
exchange contractors are?

A Yes.

Q What is your understandi ng of who the exchange
contractors are?

A San Joaquin River contractors, people who used to

get water out of the San Joaquin River, and they exchange
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those rights for deliveries fromthe Delta.
Q Wien you say "fromthe Delta," is that fromthe

Central Valley Project supplies upstream north of the

Del ta?

A Probabl y, yes.

Q You said "fromthe Delta." Is it fromthe CVP?
A Yeah. Well, the CVP diverts the water, yes.

Q And do you know where the exchange contractors

receive their water supply fromthis year?

A | think they got sone fromthe Sacramento -- from
the Delta, and | think they m ght have nade a call on sone
of the water out of Friant.

Q And the call they nade on the water out of Friant,
was that stored water, do you know?

A | don't know.

Q The water that the exchange contractors got fromthe

Delta, do you know whether or not that water was stored

wat er ?
A No, | do not.
Q Do you think, in determ ning available supply for

ot her water right holders, it would be inmportant to know
whet her or not that water was stored water or whether it was
satisfied fromnatural flow?

In other words, M. Howard, let's say the exchange

contractors had a demand from Friant of let's just say it
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was 300,000 acre feet over the summer. Do you think it
woul d be inportant to know, in conducting a water supply --
wat er avail abl e anal ysis, whether or not that 300,000 acre
feet cane out of storage in Friant versus the natural flow
of the San Joaquin River systenf

A | don't know.

Q D d you have any discussion about anything |ike that
with M. O Hagan?

A Regardi ng Friant?

Q Regardi ng the segregation of supplies met from
stored water versus supplies net through natural flow?

A My understanding was that, and | imagine this canme
froma discussion with John, is that as we curtailed parties
who had contract water, that the assunption was that at that

point they were being served with stored water fromthe

proj ects.
Q But only after the curtailnments were issued?
A And that was -- once a curtailnent was issued to a

party, a contractor, Feather or settlenent, the demand had
to be satisfied out of stored water, and so then we shifted
where that water was being accounted from
MR, KELLY: Mark this next in order, please.
Exhi bit 65.
(Wher eupon, [Exhibit No. 65 was

marked for identification.)
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Q BY MR- KELLY: M. Howard, one thing | forgot to
tell you. |If at any tinme you need a break for any reason,
just let me know and we' ||l take a break.

A Sure.

Q M. Howard, do you know what [Exhibit 65 is? Have

you seen it before? Do you need some time to reviewit?
Vell, yes. | would like to read it.

Sure.

(Wtness review ng.)

Just |let ne know when you're finished.

Ckay.

o r» O >» O >

And so Exhibit 65 contains two emails, one from Joe
Schofield, that's S-c-h-o-f-i-e-1-d. He's with the
Sacramento Municipal Uilities District, and that email is
to you on May the 7th, and below that is an enail of

15 minutes earlier fromyou to him copying John O Hagan and
another emni| address; is that's correct?

A Yes.

Q And the other email address next to M. O Hagan is
WB- EXEC- Boar dMenbers; is that correct?

A Yes.

Q And do you know who that enmil address, who gets
emails that go to that address?

A The board nenbers.

Q And that would be the five menbers of the State
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Wat er Resources Control Board?

A Plus M chael Lauffer, nyself, John Bishop, and Caren
Trgovci ch.

Q Who is John Bi shop?

A He's the Chief Deputy Director -- one of the two

Chi ef Deputy Directors.

Q He and Caren Trgovcich?

A Yes.

Q And | looked at this email, and it appeared to nme to
be your -- | don't know if "authorization" is the right word

to use, and so you can correct ne if I'mwong. But your
aut horization for SMJUD to continue to divert water to
storage even after their water rights were curtailed; is
that correct?

A Yes.

Q And so fromwhat | see here, you indicated that
SMUID s water rights were curtailed on May the 1st of 2015;
is that correct? And it |ooks like this enail involves
water right |licenses for the diversion of water for the
post-14 diversion of water into | ce House Reservoir and
Uni on Val l ey Reservoir, and then sonme tributaries. |Is that
your understanding as well?

A Yes.

Q And then so, through this authorization, did you

tell the Sacranmento Municipal Uilities District that,
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notw thstanding there was insufficient water to satisfy
their water rights, that they could continue to divert water
to storage?

A Yes.

Q And why did you allow SMJID to divert water even
after they had been curtail ed?

A | think we made it clear to parties that if there
were voluntary agreenents that had no adverse effect on fish
and wildlife or other |egal users of water, that we would

al  ow conti nued diversion.

Q And were there -- if you know, were there other

| egal users of water that were senior to SMJD downstream of

SMUD that could have taken that water that you | et SMJD

di vert?
A We did -- ny staff, as | recall, kind of
stretching -- well, that was an issue that was | ooked at by

ny staff, | believe.

Q Do you know how [ ong SMUD diverted water after
havi ng received the authorization fromyou on May the 7th to
divert even when curtailnents were in place?

A No.

Q Do you know whet her SMUD di verted water between June
the 13th and June the 25th of 20157

A No.

Q |f SMUD diverted water during that tinme period,
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isn't that water that the Byron-Bethany Irrigation District
coul d have been entitled to?

MR, H LDRETH. Calls for speculation. Calls for a
| egal concl usion,

I f you know.

THE WTNESS: | believe no.
Q BY MR KELLY: How do you believe no? Wy do you
bel i eve no?
A As far as | know, the releases fromthe American
Ri ver are -- would have been the same regardl ess of whet her
SMUD was taking water or not, that the only party who coul d
be injured woul d be the downstreamreservoir operators.
Q Vel l, the downstreamreservoir operators were
curtailed at that same time, weren't they? Wren't
post-1914 curtail ments issued the same day for the entire
Sacranento River Watershed?

A Yes, they woul d have been curtailed as well.

Q So the Bureau of Reclanation could not have captured

the water that SMJUD woul dn't have captured either, correct?

The water that SMUD diverted, if all post-1914 water rights
were curtailed, would have had to have remained in the
system and bypassed by any post-1914 water right hol der;
isn't that correct?

A Vell, | think it says here that the Bureau has

confirmed that its releases at Fol somDamw || al ways exceed
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the full natural flowinto Folsom And so, therefore, they
wer e bypassing downstream nore than the full natural flow
into the reservoir as of this date.
Q Do you know whet her downstream water right hol ders
are entitled to divert the releases fromFol somthat the
Bureau of Recl amation nakes?

MR. HILDRETH. Calls for a |egal conclusion.
Q BY MR KELLY: |'m asking about your know edge. You
approved this based on that representation, correct,
M. Howard? |Is that yes or no?
A | approved it under the idea that there would be no
injury. You're asking now whether it's possible that BBID
was injured. | would have to -- off the top of ny head,
woul d have to think about that nmore often. | don't know the
answer to that question.
Q That's fine. |I'mtrying to understand what the
rationale for granting the exception was, and you said that
because you were assured that the Bureau woul d rel ease nore
water all the tinme that was -- nore water than was flow ng
into Fol som and, based on that, you determ ned that there
was no injury to any legal users of water; is that correct?

MR, HI LDRETH. Asked and answer ed.

Do you have anything to add to what you al ready
sai d?

THE WTNESS: No. Like I said, my opinion was this
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was a situation where no one could be injured.
Q BY MR KELLY: And would BBID be entitled to divert
the quantity of water that SMJUD, as a junior, diverted into
storage outside of the curtailnment period?

MR H LDRETH. Calls for specul ation.

MS. MANNIS: Calls for a |egal conclusion.
Q BY MR KELLY: M. Howard, didn't SMJD s diversion
of water when curtailments were in place, wasn't that a
di version of storage when no water was avail able to divert
for then®

MR H LDRETH. Calls for specul ation.

MS. SPALETTA: Calls for a legal conclusion.
Q BY MR KELLY: You can answer.
A If we sent thema curtailnment notice, then it was
our opinion that there wasn't water available for themto

appropri ate.

Q But you told themthat they could divert anyway,
correct?
A Wth the understanding -- ny understandi ng, anyway,

that there would be no injury to any |egal user of water,
yes.

Q And if a downstreamwater right holder was actually
deprived of water as a result of this decision, then there
woul d have been injury, correct?

MR, H LDRETH Calls for speculation. Calls for a
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| egal concl usi on.

THE WTNESS: | don't know. Again, | would have to
spend nmore time thinking about it.
Q BY MR KELLY: Let's take a five-mnute break.

(A recess was taken.)

MR. KELLY: Back on the record.

MR, H LDRETH: He has a clarification on [Exhibit 65
Q BY MR KELLY: kay.
A My recollection, and | think it is reflected in
here, is that Fol somwas going to rel ease nore than the ful
natural flow in the system which neans that their rel eases
woul d be -- would also include any -- since we use ful
natural flow in the calculation of whether or not water is
available, then the full natural flow in that watershed was
being -- nore than that was being passed by the Bureau out
of the American River, that that's why parties downstream
woul dn't be injured because their curtail nents were
predi cated on that same full natural flow calculation, and
that flow natural flow is being passed during the period in
whi ch SMUD woul d have been diverting.
Q So is it your testimony then that the downstream
water right holders then were entitled to have their rights
satisfied through the project rel eases?
A They're entitled to have their demands satisfied by

full natural flowin the system
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Q But the full natural flows were -- part of the ful
natural flowis being diverted by SMJD when curtail nents
were in place, correct?

A But the entire full natural flow is being passed

by -- and nore by Fol som Reservoir. |In other words, their
rel eases, if we calculate what the full natural flowin the
systemis, their releases are greater than that in that we
use that full natural flow calculation for the curtail ment.
So there -- | can't see how there could possibly be injury
to any party.

Q But that's only if the downstream water users were
having their rights satisfied through stored project water,
right?

A No. They're being satisfied through the ful

natural flows. That's what the calculation is.

Q But where is the physical water com ng fron?

A But it doesn't natter what color the nolecules are
that are passing through Folsomas |long as the cal cul ation
for downstream parties who were being curtailed is based on
full natural flow, and as long as the period in which this
curtailment is -- or this -- SMID is diverting, that that
full natural flowis being bypassed by them And that's the
full natural flow, fromny understanding, of what's in the
entire watershed, not just the flow into Fol som

Q So all of the water that SMJD diverted when
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curtailments were in place, who made that water up?

Physically, where did that water come fromthat they stored?

MR H LDRETH. If you know.
THE WTNESS: Who made it up?

Q BY MR KELLY: Yeah.
A Vell, it was rel eased out of Fol som Reservoir.
Q It was rel eased out of Folsom so part of it was

bypassed full natural flow and part of it was stored water?
A | would imagine that's potentially the case.

Q It has to be the case, doesn't it, if they're

rel easing nore water than is comng in, and you based your

decision on the fact that they were releasing nore to

satisfy downstreamrights, doesn't a portion of that have to

cone fromstored water?

MR. HI LDRETH. It calls for speculation.

THE WTNESS: Well, | believe so.
Q BY MR KELLY: Mathematically, it has to, doesn't
it?
A Yeah.
Q Let's mark this next in order. [Exhibit 66.

(Wher eupon, [Exhibit No. 66/ was
marked for identification.)
MS. SPALETTA: Are there enough copies to have one
that the three of us could share?

MR, KELLY: Let's go off the record.
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(O f-the-record discussion.)

Q BY MR- KELLY: Let's go back on the record.

M. Howard, do you recognize Exhibit -- what's been
mar ked as Exhibit 66? Let ne know when you're finished
reviemng it.

A (Wtness reviewing.) kay.
Q Do you know what the content of the emails in this

exhi bit are about?

A Yes.
Q What is your understanding of what this is about?
A | think East Bay MJD wanted to cut their releases in

order to hold water for tenperature control later in the
year.
Q And isn't this their request to maintain the water

and storage that they collected while the curtail ments were

in place?
A Yes.
Q And so is it your understanding that the East Bay

Miunicipal Wilities District, or East Bay MJD, that they
collected water to storage after they were curtail ed?

A Vell, | don't knowif they did it after they were
curtailed or if they did it after this discussion, but -- so
| can't say exactly when they did it.

Q Vell, let's ook at the second page of the exhibit,
John O Hagan's email to you on June the 9th at 12:20 p. m
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It says here that, "R chard also informed nme that their
request is only for water previously collected after the
curtailment notice and not for any potential future
coll ection that may becone avail able.”

Does that refresh your recollection of whether they
diverted water after their curtailnments were issued to

storage? M. Howard?

A Yes. That's what it sounds |ike.

Q And this was in early June, correct?

A Yes.

Q And the curtailnment -- the pre-1914 curtail nents,

including the curtailment of BBID s water rights, went into

pl ace three days after this email, correct?
A | don't know what day that happened.
Q You don't know whether or not the pre-1914

curtailments that you issued were issued on June the 12th?
A | don't recall the date specifically.
Q And if East Bay MJD had diverted water to storage
while their rights were curtailed, do you have any idea who
woul d be entitled to the water that they stored?

MR H LDRETH. Calls for specul ation.
Q BY MR KELLY: |'monly asking if you know.
A Wul d be entitled to the water. | would inmagine it
woul d be senior water right hol ders.

Q So pre-14 water right holders would be entitled to
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it?
A Vell --
Q Let me ask you this, M. Howard. | want you to

assume that post-1914 water right curtailments went into
place on May the 1st of 2015. So as of the date of this
emai |, no one with a post-1914 water right was authorized to
divert. And | want you to assune that the pre-1914
curtailments that were issued this year didn't go into
effect until June the 12th.

So if senior water right holders would have been
entitled to the water that East Bay MJD diverted during
curtailments, wouldn't that water then have gone to pre-1914
wat er right holders since they were the only water right
hol ders -- appropriative water right holders that had not
yet been curtail ed?

A The reason this is a conplicated question is because
you're asking -- I"'mnot quite sure if you' re asking are
they entitled to the nolecules or are they entitled to

wat er .

You know, the full natural flow calculationis
unchanged by East Bay MJD s operation, or so | would
believe. The party that gets injured by East Bay MJD
storing water is -- are the projects, the Central Valley
Project and the State Water Project, because they're the

guarantors in the system
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And so the calculation -- the fact that East Bay MJD
stored water nakes the calculation, at least | assunme if it
Is a full natural flow calculation, unchanged. And so you
have the water right holders that were curtailing are not
affected by what East Bay MJD did because the projects are
the ones who are releasing extra water in order to nmake that
up.

So, resultantly, when we found out about this, ny
answer is the injured party here is the projects. If they
agree to make up that water and make other water right
hol ders in the systemwhole as a result, that they -- that
East Bay MUD, if they can get an agreenment with the
projects, can go ahead and do that.

It is the sane situation as the Anerican R ver.
Again, if you' ve got these parties who, you know, are
guar ant eei ng the system and sonmeone is injuring them that
doesn't mean that other water right holders get injured. It
means that the projects have to rel ease stored water -- nore
stored water for the benefit of the other water right
hol ders in the system
Q So you referred to the projects as the guarantors of
sonmet hing, and then you again stated that the projects
guarantee that fol ks downstream-- that water hol ders
downstreamw || be satisfied. Wat do you nean by that?

A | mean, that they're required to release water to
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neet standards, and parties, if they aren't curtailed, take
that water
Q And so when the projects rel ease water to neet
standards, are you tal king about regular regul atory
requi rements inposed on the projects?
A Yes.
Q And when the projects release that water to neet
regul atory requirements, and once it neets that regul atory
purpose, is that water then available for appropriation by
ot her water right hol ders?

MS. MGA@NNIS: bjection. Calls for a |egal
concl usi on.
Q BY MR KELLY: |'m asking you, M. Howard, because
you just said that everybody woul d be kept whol e because the
projects are the guarantors, that fol ks downstream woul d
have sufficient water to divert, and that they neet
regul atory requirenents and that people can divert their
wat er .

|''masking you if, by that, you neant that once the
projects rel ease water to neet those regulatory requirenents
and it's nmet those requirenents, whether or not then the
ot her people in the Delta can divert that water?

M5. MG NNIS: Sane objection.

THE W TNESS: Those regulatory requirenments are way

off inthe West Delta. | don't know that anyone coul d
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divert that water.

Q BY MR KELLY: So how are the projects then

guar anteei ng anything if nobody can divert that water?

A Vel l, again, we get to the question of people are
being curtailed based on a full natural flow cal culation.

Q Are people being curtailed based on actual water
avai lability, do you know?

A Vell, that's what is neant to be the supply curve,
apparently, for the calculation. Again, you know, what
we're doing is calculating whether water is available to
parties in the system |It's a conplicated question because
the projects are always pouring water into the system They
aren't entitled to that stored water.

And so, you know, but then if what we're doing is

basing the curtailments on the full natural flow
calculation, if sonebody takes water in the system who
shouldn't be taking it, then what that nmeans is that the
projects make it up. It doesn't affect other water right
hol ders; it only affects the State Water Project and the
Central Valley Project.
Q So, M. Howard, you've said a couple of different
things here, and I want to nake sure that the record is
cl ear.

You said that you authorized SMUD to divert water

into storage in the face of curtailnments, and that what East
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Bay MJD had proposed was acceptabl e even after having stored
water in light of curtailnents because the projects were the
guarantors of meeting downstream obligations.

You said that a part of the conponent of water that
cane out of Fol som and went downstream had to be stored
water to neet those downstream requirenments because they
were discharging -- they were releasing nore than they were
storing. And now you just told ne that fol ks downstream are
not entitled to any stored water.

And so | don't understand how the projects guarantee
anything if the releases come fromstored water and they're
not entitled to it, but they're supposed to be the
guarantors that fol ks downstreamw || have their obligations
met. How can both be true?

A Vell, | can see that I'mnot being particularly
clear, but | amtrying to be clear

W have a calculation here of full natural flow and
we are curtailing people based on that calculation. W are
not, you know, trying to mark stored water nolecules and
track themthrough the system W're saying -- we're doing
a cal cul ati on based on a supply curve.

To the extent that sonebody who doesn't -- who, in
our opinion, there's water not available to them they
divert, that water is nade up by the projects. They are

injuring the projects. There is no one else in the system
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who is curtailed earlier because of that. No one. BBID
isn't curtailed a day earlier then because soneone else in
the systemtook water that shoul dn't have.

You know, there were probably a nunber of parties
who -- nmaybe there wasn't available to them we didn't know,
and they were taking water, and we night have sent thema
curtail ment notice and they m ght have ignored us, but none
of those activities hurt BBID. Because BBID, we were
| ooking at full natural flows in the system and that's the
basi s for deciding whether or not there was water avail able
for BBID. That's what established the date they were
curtail ed.

The party that got injured by anyone who was
diverting, whether it was stored water release or direct
di version, are the projects, because they needed to make
that water up in order to make sure that Delta standards
were met.

So when parties |ike Fol somor East Bay MJD or, for

that matter, the San Joaquin tributary agencies cane and

said, "W have an agreenent. W want to, you know, continue

to divert."

My answer was always the sane to all of them "The
party that you're going to injure is the State Water Project
and the Central Valley Project. Go to themand ask themif
they say that's okay."
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In two cases, the SMJD case, and apparently the
Mokel ume case, | don't recall Mkelume very well, the
project said, "Ckay, we will provide that. W wll make up
that water. W agree to do that." | asked the San Joaquin
tributaries agency to do the sane thing because they were
asking -- making the sane request.

In that case, there was no approval fromthe State
Water Project or the Central Valley Project for that, and so
the result was | did not approve the voluntary agreenent
that the San Joaquin tributary agencies were requesting.
Q And so the water that East Bay MJD diverted into
storage during the curtail ment period, where woul d that
wat er have ended up, do you know?
A The Del ta.
Q How about the water that SMJUD diverted during the
curtail ment period, where would that water have ended up?
Fol som
Could it have been stored in Fol son?
Fol som was curtail ed.
Yes, it was. Could it have been stored in Fol son?
No new water storage, no.
So where woul d the water have ended up?

The Del t a.

o r» O r» O >r» O r

And what happens, M. Howard, when fresh water

enters the Delta, do you know?
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Vll, it becones tidal flow
Fresh water becones tidal flow?

Vell, it is certainly affected by the tides.

O > O >

So tell ne what that means.

Vell, you seemto be asking where do water nol ecul es
go when they enter the Delta.

Q That's not what |'masking. |'masking you to

explain to ne -- you just said that water becomes tida

flow. |'masking you to explain what that neans.
A | was inserting -- obviously, | answered the wong
question. | thought you were asking a water nol ecul e has

entered the Delta, what happens to it?
Q M. Howard, you said that water becones tidal flow
' m asking you what that neans.
A VWll, all | can do is say what | nmeant. |t becones
a nol ecul e noving back and forth with the tides in the
Del t a.
Q Is it part of the available supply for diverters in
the Delta, do you know?
A Yes.
Q And are you famliar with the -- with the Delta?
M5. MA@ NNIS: (bjection. Vague and anbi guous.
THE WTNESS: Well, sonewhat.
Q BY MR KELLY: Are you famliar with -- is the Delta

defined |l egally?
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A There are |l egal Delta boundaries, yes.

Q Do you know where those |egal Delta boundaries are?
A Not precisely.

Q Do you know roughly where those |egal boundaries
are?

A Roughl y.

Q Does the State Water Board refer to the Delta -- is

there a common understanding of what is nmeant by the term

"the Delta" at the State Water Board?

A There is an understanding that there is a | egal
Del t a.
Q When you tal k about "Delta water quality standards,”

| think you used that termwhen you were tal king about the
projects. Wat do you nmean by Delta water quality

st andar ds?

A Vell, we've established standards for protection of
muni ci pal supply, agricultural supply, and fish and wildlife
inthe Delta with conpliance points at various |ocations.

Q So you just used the words "the Delta." What is the
Delta in the context you just used that tern?

A Vell, like | say, there's a legal Delta and then
there is probably what would be called nore the physical
Delta, which, you know, | suppose a geonorphol ogi st woul d be
able to define what that is better than ne.

But when | say "the Delta," it neans some
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conbi nati on of the |legal boundaries of the Delta plus the
tidal areas that define -- in many cases, define the Delta.
Q And when you said that water that East Bay MJD
diverted into storage woul d have ended up in the Delta and
that water that SMJUD diverted would have ended up in the
Delta, what did you mean by "the Delta"?

A Vell, it would have flowed towards the | ega

boundari es of the Delta.

Q Wuld it have flowed into the Delta?
A Yes.
Q And so do you understand the Delta is a series of

wat ercourses? |Is the term"the Delta" ever used to refer to

a series of watercourses that are within the | ega
boundari es of the Delta?
A |'msorry. Could you repeat the question?
Q Can you read it back?

(Wher eupon, the record was read.)

THE WTNESS: |'msure people use it that way.
Q BY MR KELLY: Do you ever use it that way?
A When | refer to "the Delta,” I'"'mnot sure |'m

referring to always just the watercourses.

Q So Delta water quality standards, does that refer to

sonmet hing other than the water in the Delta?
A No. That refers to the water in the Delta.

Q And so was there any consideration this year given
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to the fact that when full natural flow figures drop bel ow
demand, that there was still a quantity of water present in
the Delta?

MR, H LDRETH. |If you know.

THE WTNESS: Could you repeat the question?

(Wher eupon, the record was read.)

THE WTNESS: | assune that question -- | assune.

MR, H LDRETH. Don't assume anyt hing.

THE W TNESS: Yes.

MR, H LDRETH. Make hi m ask another question.

THE WTNESS: Could you clarify that question?
Q BY MR KELLY: M. Howard, is it your understanding,
based on the information provided to you fromstaff, that
there was a lack of availability of water the same day for
water right holders up at the Gty of Redding as there was
for water holders in the Delta?

MR. H LDRETH. (nbjection. Vague. | don't know what
you nmean by "the sane day."

THE WTNESS: Well, | think the answer to your
question is no, because we -- ny understanding is staff
| ooked at various segnents, and we did sonme curtailments in
upstream areas that we didn't do farther downstream and
SO -- so | think -- ny answer woul d be no.
Q BY MR KELLY: Can you |ook at Exhibit 20 in that

bi nder, please, M. Howard. And, if you can, first, the
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bold all caps near the top of the page that begins "Notice

of Unavailability."

A Yes.

Q And do you recogni ze this document ?

A Yes.

Q And you signed this docunent, correct?

A Yes.

Q And the date of this document is June the 12th,
20157

A Yes.

Q Does that refresh your recol |l ection of whether or

not pre-1914 water right holders were curtailed on June the
12t h of 20157

A That is the date.

Q And doesn't this curtailnment notice say that al
pre-1914 water right holders with a claimafter 1903 in the

Sacranment o/ San Joaqui n Wat ersheds and Delta are being

curtailed?
A Yes.
Q So wasn't every -- weren't all water right hol ders

in the entire Sacramento/ San Joaquin Watershed and Delta

curtailed on the sane day?

A Vel l, your question before was, was Reddi ng
curtail ed.
Q |'masking you if they were all curtailed on the

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211

71




© o0 ~N o o B~ O w NP

N N N N N T e T e N R R N
o A W N P O © W N o o~ W N P O

DEPGCSI TI ON OF THOVAS HOMNRD, VOLUME |

sanme day.

A Yes. Priority date of 1903.

Q In the entire watershed, correct? Sane day?

A Yes.

Q And so a water right holder wwth a priority date of

1910 in Redding ran out of water the same day that a water

right holder with a priority date of 1908 ran out of water

in the Delta?
A Yes.
Q And so do you know whether or not the State Water

Board considered the actual availability of water for any
water right holder in inplementing curtail nents?

MR H LDRETH: Yes or no.

MR. KELLY: Did the record pick up counsel's
stat ement ?

MR. O LAUGHLIN:  You know, that's really uncalled
for, I've got to say that. You can't answer for the
W tness, and you can't --

MR H LDRETH. |'mgiving himdirection, not
answering for him

MR. O LAUGHLIN:  Yes, you are. You said right on
the record "yes or no."

MR H LDRETH. Yes, | did.

MR, O LAUGHLIN. The witness is entitled to answer

In any way he sees fit, Counsel, and you can't do that, and
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you know it. Don't do it.

MR. HILDRETH. It is a yes-or-no question, so he can
answer yes or no.

MR O LAUGHLIN. It is a yes-or-no question and he
has been told that, but you can't direct him and | would
adnoni sh you not to do it again or we'll seek a protective
order.

MR. H LDRETH. Good. You go ahead and do that.

MR, O LAUGHLIN. That is uncalled for and
unprof essi onal and unethical. Don't give me that | ook.
That's just crap. You know it.

THE WTNESS: Could you repeat the question?

(Wher eupon, the record was read.)

THE WTNESS: Do | know? |'msorry. That's an odd
question. Can you read it one nore tine?

(Wher eupon, the record was read.)

THE W TNESS: Yes.

Q BY MR KELLY: So what did the State Water Board do
to determne the actual availability of water at BBID s
poi nt of diversion?

MR. H LDRETH. Calls for specul ation.

Q BY MR KELLY: The witness just said yes, that they
did determne the actual availability of water for
I ndi vidual diverters. [|'masking himwhat they did to make

that determ nation, what they considered.
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A | thought you had said for any diverter.

Q And what diverters did the State Water Board nake a
determ nation that there was actually water available, if it
wasn't all of then?

A Ckay. [I'mgoing to have to hear that question
agai n.

(Wher eupon, the record was read.)

THE WTNESS: W nade determ nati ons of when water
was not available to all the people that we sent notices to.
Q BY MR KELLY: Did you determ ne whether or not
wat er was actual ly avail able at any particul ar point of
di ver si on?

A Vll, | think the nethod -- you would have to talk

to John O Hagan specifically about the details of the

met hodol ogy.

Q So is the answer that you don't know?

A | don't know.

Q Ckay. In preparing Exhibit 20, what did you review

or rely on?

A My staff.
Q Did you rely on anything other than staff?
A Vell, | do think | reviewed these docunents -- other

docunents regardi ng supply/demand curves.

Q Can you tell ne what other documents you reviewed in

preparing Exhibit 20?
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A Vell, | can't say specifically. They were the
docunents that were posted on the Board's website that laid
out supply and demand of -- in the watershed.
Q So did you go to the State Water Board's website and
| ook at the docunents there or did sonebody provide themto
you?
A |'ve done both. | don't know particularly in this
I nstance whi ch.
Q Do you know whether -- let's back up. Let's go back
to the Delta.

Based on your experience, when full natural flow
nunbers drop, and let's assune that up at -- do you know

where Bend Bridge is, bel ow Shasta?

A | know around where it is; | don't knowits specific
| ocati on.
Q So let's just pick Redding. Let's say a full

natural flow dropped to zero in the Sacramento River at
Reddi ng, okay? Do you know whether or not there would be

water in the Delta?

A Yes.

Q And do you know where that water woul d have cone
fronf

A Vell, it would have come froma conbination of sea

wat er and stored water from projects.

Q How about prior to the projects in the 1930s, let's
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say. Do you know whether the projects were constructed in
the early 1930s?

A They were not.

Q They were not. And so, in 1931, was Shasta there,

Shasta Reservoir there?

A No.

Q Was Oroville there?
A No.

Q Fol sonf

A No.

Q

Do you know whet her there were any significant
storage projects in the Sacramento Watershed in the 1930s?
A | don't know what the storage projects that there
were in the 1930s.

Q So, in the 1930s, if full natural flowin the
Sacramento River up near where Redding is dropped to zero,

woul d there have been water in the Delta?

A Yes.
Q And where woul d that water have cone fronf
A Vell, it would have come fromthe ocean and it m ght

have conme fromthe San Joaquin R ver or fromthe eastside

tributaries.

Q Wuld it have come fromthe Sacramento River earlier

in the year, if you know?

A There woul d be tidal water that would still be
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there, yes.
Q And so do you have -- have you ever done any work
associated with the residence tinme of water in the Delta?

A No.

Q Have you ever seen any work related to the residence

time of water in the Delta?

A Yes. Sone.

Q And so do you know whether, in June of any given
year, that there's water in the Delta that flowed into the

Delta fromthe Sacranmento River earlier that year?

A “Earlier" being?

Q January or February.

A | don't know.

Q Do you think that that would be inportant in

determ ni ng whether or not there was water avail able for

people in the Delta to divert later in the year?

A | don't know.

Q Wy don't you know?

A |'mnot quite sure how to answer a question |ike

t hat .

Q Let me ask you this question. Again, let's take a

pre-project scenario in a drought year in 1931. And flows
stop -- there are no flows into the Delta, let's say, after
June 1st, that all inflowinto the Delta from Sacranento

R ver fromthe eastside streans fromthe San Joaquin R ver
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dropped to zero June the 1st.

Do you have any opinion on what the condition of the
Delta woul d be on that day? Have you ever seen nodeling
that | ooks at that question?
A No.
Q Wul d you anticipate that there would be any fresh
water in the Delta?
A If flows -- pressure flows continued from June 1st
and then stopped on June 1st, there would have to be sone
wat er nol ecul es that were still in the Delta, yes.
Q And woul d those -- if there was fresh water
avail abl e, in your opinion, wuld that have been water
avai |l able for water right holders to divert?

MR. H LDRETH Calls for a legal conclusion.
Q BY MR KELLY: Well, M. Howard, you issued
curtail ments based on a lack of availability, and so | want
to know whether or not if there was fresh water present in

the Delta when flows stopped, if water would have been

avai | abl e?

A |'d have to | ook at sone nodeling to try to
understand it better. | don't know the answer to your
quest i on.

Q Ckay. So let's look at Exhibit 19 in your binder.

Have you ever seen Exhibit 19 before? And, for the record,

Exhibit 19 is a conplaint that the State Water Contractors
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filed with the State Water Resources Control Board with
respect to in-Delta diversions.

A |'ve seen sone of the plots, | believe. |'mnot
sure |'ve looked at or seen the full docunent.

Q When you said that you' ve seen sone of the plots,
what are you referring to?

A | believe soneone cane and did a -- talked to us
about this before the conplaint was filed, and sone of these
plots were shown to ne.

Q Do you recall who would have cone to nmeet with you
and discuss this prior to it being filed?

No, | don't renenber

Do you renmenber if it was Stefanie Mrris?

| don't remenber.

Roger Patterson?

| don't renmenber who was there at the tine.

o r» O >» O >

Can you turn to page -- actually, it is an
attachnent. It is Attachment 5 to the State Water
Contractors Conplaint. And, M. Howard, | apol ogi ze, these
don't appear to be paginated in order, but it is a

menor andum from people at CHZM Hi Il to Terry Erlewin at the
State Water Contractors. And the title of the nenorandumis
"2012 to 2015 Delta Salinity Conditions Under a Wthout

Proj ect Scenario.”

Can you tell ne when you |locate that?
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A Yes, | found it.

Q Ckay. And what CHZM H Il did, and | will tell you
that 1've read this nmeno too nmany tinmes now, is they -- and
it is depicted, M. Howard, in the -- in the graph -- it is

depi cted graphically what they did, you know, in the [ast 30
or 40 pages, is they ran a nodeling scenario that |ooked at
the Delta conditions in 2012, '13, '14, and '15, and what
the water quality would look like in both a "with" and

"wi thout project” scenario.

And I'd like for you to take a look at -- 1'd Ilike
for you to take a | ook at page 52 of Attachment 5, if you
will. And on the left hand of page 52 is a "with project”
depiction of the Delta on May the 16, 2015, and on the
right-hand side is a "w thout project"” depiction on My the
16t h, 2015.

Do you see that?

A Yes.

Q And it appears that portions of the Delta, the

west ernnost portions of the Delta, and actually a little bit
north in the Delta, in a "without project"” scenario would be
of poorer quality or nore saline than a "with project”
condition, right?

A Yes.

Q And, practically speaking, that nakes sense because

the projects are required to release water to keep the Delta
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nmore fresh than it would otherwise be; is that correct?

A Yes.

Q |'s that why we see better water quality with the
proj ect ?

A Yes.

Q And then if you turn to page 53, this shows a "wth"

and "w thout project" scenario on June the 13th of 2015.
Do you see that?

A Yes.

Q And June the 13th is the day after their

curtail ments were issued, right? They were the day after

the pre-1914 curtailnents were issued; isn't that right?

A Yes.

Q And this depicts that the salinity intrusion into

the western Delta, based on this nodel, would be nmuch nore

severe without the project than with the project, right?

A Yes.

Q And | think you explained earlier that you

understood that BBID s diversion point was in the South

Delta, right?

A Yes.

Q And are you able to locate, even generally, where

that would be on these pictures of the Delta?

A Ceneral ly.

Q And on June the 13th of 2015, at |east according to
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this nodel that was submitted by the State Water
Contractors, that shows that there would still be fresh
water in the location of BBID s point of diversion; isn't
that right?

MR. H LDRETH. Calls for specul ation.

THE WTNESS: Certainly in the southern Delta there

Is sone fresh water, yes.

Q BY MR KELLY: And then if you take a | ook at page
54, page 54 shows a "with" and "w thout project” condition
on July the 11th, 2015, correct?

A Yes.

Q And the "without project” condition, again, we see

more significant saline intrusion, according to this nodel,

right?
A Yes.
Q But in the southern and eastern portions of the

Delta and sone of the northern regions of the Delta, there

still is some fresh water present in the Delta; isn't that
correct?

A |t depends on what you define as "fresh."

Q |If a Delta water diverter determned that water of a

certain water quality was sufficient for the purposes they
needed, wouldn't it be fresh enough for then?

MR. H LDRETH Calls for specul ation.

THE WTNESS: | don't know what they think they
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need.

Q BY MR KELLY: Do you know -- do you have any

know edge of what an acceptable |evel of salinity would be
toirrigate agriculture in the Delta?

A South Delta, the objective ranges between about 450

parts per mllion to 700 parts per mllion.

Q And what is that based on, do you know?
A Crops grown in the southern Delta.
Q And if a Delta diverter grew crops that were nore

tolerant to salt than the crops you're referring to, mght

the acceptable |level of salinity increase?

A Mre tolerant salt crops would tol erate higher salt
| evel s, yes.
Q So then according to at least this depiction in the

South Delta, even on July the 11th, there m ght have been
wat er of sufficient quality in a "without project” condition
for folks to irrigate wth, right?

MR, H LDRETH. Calls for specul ation.

THE WTNESS: | don't know what they woul d need
ot her than what our objectives are.
Q BY MR KELLY: So if a -- if a diverter determ ned
that water with a salt concentration of 1,000 parts per
mllion was an acceptable |evel of water quality, then there
woul d have been water of sufficient quality in portions of

the South Delta, correct?
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MR. H LDRETH. Calls for specul ation.

THE WTNESS: Well, the plot seenms to show, you
know, assumng the plot is accurate, that there would be
parts of the South Delta that are 2,000 to 3,000 parts that
are at 1,000 to 2, 000.

Q BY MR KELLY: By the mddle of the July, correct?
A Yes.

Q By the mddle of June when curtailnments were in

pl ace, the water in the Delta was -- in the south Delta,

particularly, was below 1,000 parts per mllion, right?

A Yes.

Q And if | told you, M. Howard, that in the nodel
used to generate this information that the nodel ers
zeroed-out Delta inflow on May the 1st so there was no
inflowto the Delta fromthe Sacranento, San Joaquin, or
eastside streans as of May 1st, 2015, would that surprise
you? Wbuld you consider that a conservative assunption to

make in running this nodel ?

A " msorry, no.

Q No inflowinto the Delta as of Miy 1st?

A And that's the "w thout project” scenario.

Q In a "without project” scenario that they assune

that there was zero Delta inflow as of May 1st, do you think
that woul d be a conservative assunption to nmake in running a

nodel ?
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A In a year like this year, probably wouldn't be that
off, but, yes, it would be as conservative as you coul d nake
it.
Q Yeah. And the State Water Board's full natural flow
figures certainly didn't show that there was zero water in
the systemas of May 1st, does it?
A No.
Q And so do you think that information like this, that
the nodeling that was done here that shows that there was
wat er of sufficient quality in the Delta in June in a
"W thout project” condition would be relevant in making
wat er availability determ nations for those diverters?

MR. H LDRETH. Calls for specul ation.
Q BY MR KELLY: M. Howard, would it have been good
to know that in a "without project” condition that the Delta

woul d | ook I|ike this when you were decidi ng whether or not

to curtail in-Delta diverters?
A Not based on the nethodol ogy that was used, no.
Q Do you think that the nethol ogy that was used was

more accurate than this methodol ogy?

A It was different. | don't think that "accuracy" is
the right word to use.

Q Did the methology that the State Water Board did

| ook at all at the actual water available in the Delta?

A Yes.
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Q How did it do that?

A Vel l, using the supply/demand curves that we had
previously discussed.

Q The suppl y/ demand curves were gl obal supply denand
curves for the entire watershed, though, weren't they?

A Vell, | don't know exactly how supply was -- what

| ocations the supply was determned from There were -- so
when you say "it's the whole area,” you know, | think they
broke it down into subsets of areas as opposed to sone sort
of single nethod, but...

Q Do you know what your staff used in determ ning what

the full natural flow was?

A Gauge data, but | don't know where these gauges are.
Q Do you know where full natural flow stations are?

A No.

Q Do you know whet her your staff gave any

consideration to Delta inflowin generating the supply and
demand curves?

A | don't know where the gauges were that they were

| ooki ng at.

Q Are the -- and | don't want you to speculate. Are
the depictions that you see graphically in this Attachnent 5
general |y what you woul d expect the Delta to do in a "wth"
or "w thout project" scenario?

MR. H LDRETH. Calls for specul ation.
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Q BY MR KELLY: M. Howard?

A Only to the extent that | would expect nore salinity
intrusion with a "without project" scenario.

Q And, M. Howard, when we tal ked earlier this
mor ni ng, you had explained that, early on in your career at
the Water Board, you worked on D-1630, that is a

Delta-rel ated decision, and so you've worked and been

involved quite a bit on issues related to the Delta, haven't

you?
A Yes.
Q And even in a "w thout project” condition, there's a

fresh water conponent to the Delta even after flows into the
Delta cease, isn't there?

MR. H LDRETH  Vague as to tine.

THE WTNESS: You know, you woul d have to know
sonet hi ng about the previous conditions, you know, how --
when you say "cease," they could be very low for a | ong
time, so how -- you know, that's not clear enough to really
say precisely.

Q BY MR KELLY: Sure. And so this attachment, and
the nodeling that was done here, ran that nodel -- and
again, this was submtted by the State Water Contractors,
right, that received water -- they received water fromthe
projects, right? And this is a conplaint where they're

trying to allege that the folks in the Delta at certain
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times of the year are unlawfully diverting water. Isn't
that your understanding of what this is?
A Yes.
Q And, in support of that, they ran this nodel, and
they started this nodel in January of 2012. 1Is that the
first year of the drought, do you know?
A Yes.
Q And so they ran this consecutively from January of
2012 through the end of August of 2015, and so when you're
saying that you would need to know what the conditions were
prior, you could go through this and | ook at every nonth for
the prior three years and watch how the Delta becomes -- in
a "wthout project” condition beconmes nore saline and then
gets fresh water flows and becones fresh, and you can
actually look at that. And so, if you'd like, you can pick
any point in time here, and you can see what the previous
condition of the Delta was if you'd like to be able to
answer that question.
A Wi ch question is it we're asking again?
Q Whet her or not there would be fresh water that
remained in the Delta in June of this year even if inflows
went to zero.

MR. HILDRETH. Calls for speculation. It's an
I nconpl et e hypot heti cal .
Q BY MR KELLY: It's the hypothetical that is
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Attachment A. Wuld you like to take sone tine to review

it?

A Al of Attachment A?

Q | f you would Iike.

A Vel l, you know, you're going to show nme some nodel
studies. | can't say whether or not | have confidence in

the nodels or the people who necessarily ran the nodel

studies, so | can't, you know, testify as to what this shows

but, you know, presumably -- presumably. You're asking
whet her or not there is fresh water in the Delta during
tines of year, and the answer is yes, there is.

Q And was that fact given any consideration when you
I ssued your curtailments of water right holders in the
Del t a?

A Well, as | said before, the -- we use a different

method to determne water availability.

Q So i's your answer no?
A What is the question again?
Q The question is whether you considered the fact that

there was fresh water present in the Delta when flows

st opped when you inplenmented your curtailnents this year?

A No, we used a different nethodol ogy.

Q So you didn't consider that there was fresh water
avai | abl e?

A W used a different nethodol ogy.
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Q And so, in your view, in admnistering water rights
and issuing curtailments this year, who, if anyone, was
entitled to the fresh water that was present in the Delta?

MR, H LDRETH. Calls for a |egal conclusion.

THE WTNESS: | don't -- ny perspective, it's no

different than saying who was entitled to the fresh water in
the Sacramento River. W curtailed those people as well,
the curves woul d be nice bright blue for themas well.
Q BY MR KELLY: But you considered availability in
the Sacranmento River through the full natural flow figure.
You told ne that you didn't consider this fresh water pool
of water. Isn't that different?

MR. HI LDRETH. M sstates his testinony.

THE WTNESS: Can you repeat the question?

(Wher eupon, the record was read.)

THE WTNESS: Yes, we used a different methol ogy.

Q BY MR KELLY: And so who, if anyone, in your
opinion, was entitled to divert the water that was present
in the Delta once curtailnment is issued?

MR H LDRETH. Calls for a legal conclusion. Calls
for specul ation.

THE WTNESS: Well, we issued curtail ment notices
because we thought there was -- ny staff thought that there
was no water available to themfor appropriation.

Q BY MR KELLY: Wthout considering the pool of fresh
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wat er that was present in the Delta, correct?

MR HI LDRETH. Asked and answer ed.

THE WTNESS: Considering not -- what we were
consi dering was whether or not there was stored water being
rel eased into the Delta.

Q BY MR KELLY: So is it your testinmony then that if

there was stored water released in the Delta, that nobody in

the Delta could divert?
A No.
Q Ckay. So then explain that to me. You just said
that the consideration for curtail ments was whether there
was stored water releasing into the Delta.
A No. It was whether or not there was enough ful
natural flow to neet the demands of senior water right
hol ders in the watershed.
Q W thout considering the fresh water pool in the
Del t a?

MR. H LDRETH  Asked and answer ed.

THE WTNESS: | did answer that.
Q BY MR KELLY: Can you answer it, please.
A Ch, | thought | just did. Yes, we used a different
met hodol ogy.
Q Wt hout considering the presence of fresh water in

the Delta; is that correct?

MR H LDRETH: Asked and answer ed.
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THE W TNESS: Yes.
Q BY MR KELLY: Were you involved at all in the
di scussions with respect to the 25 percent voluntary

reduction that the in-Delta riparian water right holders did

this year?
A Yes.
Q What is your understandi ng of how that voluntary

reduction program wor ked?

A Vel |, not much nore than the way you just defined
it. The parties would agree to -- riparians only would
agree to reduce diversions by approximtely 25 percent, and
we woul d not curtail those riparians beyond that.

Q Even if later in the year there was insufficient
wat er available to satisfy their water rights?

A I f that was the case -- if that becanme the case,
then that becane a limtation on all curtailments in the
wat ershed, in nmy opinion. Al water right holders have to
be treated equivalently.

Q Vell, only riparians were offered the 25 percent

reduction, right? Appropriators were not offered that deal,

wer e they?
A No.
Q And so it is not true that you treated all water

right hol ders the same, correct?

A Vell, | treated all water right holders wth
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equi val ent rights equivalently.
Q And what is your understandi ng of where that

25 percent of saved water went?

A Utimately, | imagine it got backed up into project
reservoirs.
Q So it got back -- howdid it get backed up into

proj ect reservoirs?
A Well, if Delta diversions were reduced, then the
projects would potentially have to rel ease | ess water for
salinity control
Q And if full natural flowin the South Delta was
insufficient in July to neet the reduced riparian demand,
how woul d that supply get nade up?

MR. H LDRETH: Calls for specul ation.
Q BY MR KELLY: Well, when you approved it, how did
you anticipate that that supply woul d get nmade up?
A Can you repeat the question?

(Wher eupon, the record was read.)

THE WTNESS: |1'mgoing to have to take a
five-mnute break. |'mstarting to get foggy.

(A recess was taken.)
Q BY MR KELLY: | believe when we took a break that
there was a question pending. M. Howard, would you |ike
that question read back?

A Sur e.
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(Wher eupon, the record was read.)
THE WTNESS: Utimately, the guarantor in the

systemare the projects, the state and federal water

proj ects.
Q BY MR KELLY: So the riparian water right hol ders
woul d then be diverting, | guess, stored water if there was

insufficient natural flow?

A Yes.

Q Alittle while ago we were tal king about salinity in
the South Delta in a "with" and "wi thout project” condition,
and you made the coment that the projects are required to
rel ease water to nmeet -- to keep the Delta fresh, | believe,
or to neet salinity standards or sonething |ike that.

Do you recall saying that?

A Yes.

Q |''msorry?

A Yes.

Q And when you were referring to those standards, were

you referring to water quality in the South Delta or were
you referring to X2?

A Principally, | was referring to X2 plus, you know,
Emmat on, Jersey Point, Contra Costa standards. They
generally don't try to operate the State Water Project and
the Central Valley Project to neet water quality objectives

in the South Delta, though their operations do benefit
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salinity conditions in the South Delta.
Q Do the operations of other diverters in the South
Delta benefit salinity in the South Delta?

MR, H LDRETH. Calls for specul ation.

THE WTNESS: | don't know what all the operations
are.
Q BY MR KELLY: In a pre-project condition like in
1931, if flows into the Delta stopped and BBID diverted al
of the summer of 1931 and neasured water quality and had
wat er of sufficient quality available to divert, would that
suggest that the nmethod the State Water Board used this year
didn't capture the true picture of the water availability in
the Delta?

MR H LDRETH. Calls for speculation. It's an
I nconpl ete hypot hetical .

THE WTNESS: | can only speak to the methodol ogy
that we did use. W didn't use another one.
Q BY MR KELLY: Do you know whet her the nethod -- the
nmet hodol ogy that the State Water Board chose to use this
year resulted in people in the Delta being prevented from
diverting water they would otherw se be entitled to divert?
A We woul dn't have sent curtailment notices if we
t hought that they were entitled to divert.
Q And so -- but if there was nodeling that shows that

ina"wthout project"” condition this year there would have

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 95




© 0o ~N oo o B~ O w NP

N N NN NN B R R R R R R R, R R
o A W N B O © 0O N O O M W N L O

DEPGCSI TI ON OF THOVAS HOMNRD, VOLUME |

been water of sufficient quality in the South Delta to
divert for the entire nmonth of June, wouldn't that
denonstrate that there was sufficient water for them and
they shoul dn't have been curtailed on June the 12th?

MR, H LDRETH. Calls for speculation. It is an
i nconpl et e hypot heti cal .

THE WTNESS: Not under the nethodol ogy that we
used.
Q BY MR KELLY: So it's just the methodol ogy, is that
what you're sayi ng?
A W sel ected a nethodol ogy to enpl oy, and we
exercised it.
Q Do you know whether any curtail ments were issued in
order to protect water stored in reservoirs?
A Wul d you repeat the question?
Q Yeah. And I'll be nore specific. Do you know
whet her curtailments were issued this year in order to
protect water stored in the State Water Project and Central
Val | ey Project?
A | would say that we issued curtail ment notices
because we determned there was not water available for the
wat er right holder. Considering the fact that the State
Water Project and the Central Valley Project are guarantors
of the system the consequence of that is that there would

be reduced need to rel ease storage, but that was not the
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basis for deciding to do it.

Q Wien you say -- a mnute ago when you answered ny
question, we were tal king about the nethodology the State
Wat er Board used versus the type of analysis that | was

di scussing that woul d consider fresh water. You said, "W

sel ected a nethodol ogy and we used it." Can you tell me who

the "we" is in that sentence?

A |'mnot sure that there was a -- certainly we, the
staff of the State Water Board, had di scussions about what
met hods we were going to use to devel op supply and demand

curves, so "we" would be the staff of the State \Water

Resour ces Control Board.

Q And when were those decisions nmade?
A CGee, 2014.
Q And was that nethodol ogy ever discussed with any of

t he board nenbers?

A W certainly did information itens in front of the
Board at workshops and descri bed met hodol ogy, and the Board
took comments on it, so yes, it was described in front of
the State Water board nenbers.

Q Did you ever have any conversations with State Water
board menbers outside of the workshops about the nethol ogy?
A | can't recall.

Q And, M. Howard, |'m asking that because there are

nunerous emails that we've been provided that reflect
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conversations with at |east Felicia Marcus, sone with Dee
Dee D Adanpb with respect to water availability and
curtailments, and | don't want to go through them and mark
them and have them all exhibits.

And so |I'mwondering whether or not that actually
refreshes your recollection as to whether or not any of this
was di scussed either in person or via email wth any board
menmber s?

A Yeah. W certainly discussed the issue of us

I ssuing curtailnent notices and the issue of water
availability. | don't recall whether we discussed the
preci se nmet hodol ogy and -- outside of a board neeting with

t he board nenbers.

Q D d any board nenbers ever give the okay to do
curtail ments outside of a public workshop or public nmeeting?
A | don't recall. | certainly notified the board
menbers every tine | was going to issue a curtail nent
notice, but I don't recall whether they ever replied back

or -- | don't have any recollection of saying, "Do | have
perm ssion to issue curtailnent notices?"

Q Ckay. For exanple, can you |look at Exhibit 49 in
your binder. And 49 -- Exhibit 49 is a chain of emails that
we discussed with Ms. Mowka earlier this week, and it
appears to be a lead-up to the June 12th notice because the

conversations go into |ate My.
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And Jeff Yeazell -- do you know who Jeff Yeazell is?
A No, | don't know.
Q He's a staff nenber of Kathy Mowka's. Jeff Yeazel

i's the individual who we understand kind of operated the
spreadsheet for M. Coats and for M. O Hagan

On the second page of Exhibit 49, M. Yeazell wites
to Kathy Mowka, "Based on the email chain and talking with
Brian, it sounds |ike Tomwants to nove forward with
curtailing pre-1914 in the San Joaquin Basin along with
those in the Sac Basin/Delta.” And then on page -- and that
was on May the 22nd.

And then the first email in that chain is from
Barbara Evoy to a couple of other staff nenbers at the
Board, and it says, "W are working on timng right this
m nute. W proposed sending out curtailnents on Friday but
need to get the Board to nod first."

Do you have any idea what is neant by "need to get
the Board to nod first"?

MR. H LDRETH. Calls for specul ation.

THE WTNESS: | would say, you know, as he says, it
does call for speculation as to what Barbara neant.
Q BY MR KELLY: |'masking --
A | have no recollection of me talking to the board
menbers and saying, "Please, you know, agree to

curtail nments.”
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Q And |I'm not asking specifically if they agreed to
any particular curtailment. |'masking if there was
Iinteraction with the Board with respect to curtail nents
out si de of the workshops and public neetings.

MR, HI LDRETH. Asked and answer ed.

THE WTNESS: | know there was some di scussions with
the board nmenbers. | don't recall anything in particular.
Certainly there was a | ot of press and whatnot about
curtailments, and so | talk to the board nmenbers all the
time, so l'maquite certain we discussed curtail ments as part
of those discussions.

Q BY MR KELLY: Can you |look at Exhibit 51, please,
in the binder. That's an email from M. Mowka to another
staff nenber at the State Water Board on June the 2nd

i ndi cating that John, and |I'massum ng, and we'll ask

M. O Hagan |ater today, that it refers to John O Hagan
"That John just returned frombriefly Felicia, he said
Thursday for curtailnent.”

Do you know if you attended a briefing with Felicia

on June 2nd to discuss curtail ments?

A No, | don't recall

Q So it's your -- it's your testinmony and recol | ection
that there were sone neetings and briefings with sone board
menbers, but you don't recall any particular neetings?

A No, none.
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Q M. Howard, do you remenber neeting with
representatives of the Byron-Bethany Irrigation District
prior to curtailnents issuing wth respect to the Muntain

House Community Services District?

A | do.

Q And the community of Muntain House?

A Yes.

Q And do you recall that there was -- that there was

a -- who attended that neeting, if you recall?

A | think it was the Byron-Bethany general nanager

and -- whose nane | don't recall.

Q That's Rick G| nore.

A And yoursel f.

Q And who was there fromthe State Water Board, do you
remenber ?

A Just me, as | recall.

Q John O Hagan, do you recall if he was there?

A You know, | don't.

Q And do you renenber -- do you renenber a di scussion

of what we were going to do about the community of Muntain
House if the State Water Board curtailed BBID?

A | do.

Q And there was some discussion of the need for BBID
to provide sufficient water to the community of Muntain

House so that at least the fire protection systens renained
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operable. And when | say "fire protection system" | nean
fire hydrants and things |ike that.

Do you recall that at all?
A | don't recall the fire protection part of it. |
know t hat we tal ked about health and safety for -- is there
enough water for Muntain House to ensure human heal th and
safety.
Q And do you recall, in having that discussion, that
M. Glnore explained to you that he had no control over the
use of water in Muntain House because BBID was nerely a
whol esal er, and that in order to not jeopardize the fire
protection system that BBID would sinply need to supply
themw th whatever the demand was w thin Muntain House to
not jeopardize that fire protection testinony? Do you
recal | ?
A | don't recall that. Like | said, | just renenber a
general discussion of human health and safety for BBID, but
| don't remenber a fire protection discussion.
Q |'mgoing to ask, and it sounds |ike you don't
recall. So you don't recall telling M. Glnore that they
woul d expect BBID to provide that water to Muntain House
and that the State Water Board woul d take an enforcenent
action either through the Division of Water Rights or the
Division of Drinking Water to resolve that issue with the

communi ty of Muntain House. Do you recall that?
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A | recall saying that we expect human health and
safety to be protected, that, therefore, we didn't expect
that your curtailnent notice would result in no water being
delivered to Mountain House. | think | also said that, you
know, it was inportant to get the notification back from
you know, BBID, that that's what they were doing. Because

I f people were maki ng human health and safety deliveries, we
needed to know that.

And | renmenber saying that our practice fromthe
previous year, which | assuned would go on, was that we took
enforcenment action against -- using our drinking water
authority against any comunity that was -- did not have a
reliable supply of water as evidenced by the fact that they
were under a curtail nent noti ce.

Q And so for sonebody |ike BBID, who is a whol esal er
to a coomunity services district and doesn't control denmand,
can adopt rules on limting outdoor irrigation, would the
State Water Board or would you have expected BBID to
estimate, at 55 gallons per day per person, the popul ation
of Mountain House and then only deliver that anount of water
per day, or would you expect BBID to provide Muntain House
the water that it demanded to protect public safety and keep
the fire hydrants charged and then let the State Water Board
deal with Muntain House?

A My recollectionis that in the notice we told people
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that we expected themto keep their deliveries to, you know,
55 gallons per day, was what | recall. You know, | don't
have a recol |l ection of tal king about, you know, what

preci sely was going to be the volunme of water that woul d be
delivered fromBBID to Muntain House.

Q So, as we sit here today then, how would a water
diverter like BBID do that with the conmunity of Muntain
House, do you know? Do you know what the Muntain House

Community Services District is?

A No.

Q Do you know what a comunity services district is?
A Only generally.

Q And so if | told you that the Muntain House

Community Services District is the public agency that

provi des the potable water supply to Muntain House, would
you have any reason to disagree with that?

A No.

Q And if | told you that BBID provides raw water to
the Mountain House Community Services District in order for
Mount ai n House to do that, would you have any reason to not
believe that?

A No.

Q And so given the State Water Board's position that
fol ks could deliver health and safety water up to 55 gallons

per person per day, | believe, even in light of
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curtail ments, how would you expect BBID to adm nister that

exception as it relates to the delivery of water to Muntain

House?

MR, H LDRETH. Calls for specul ation.

THE WTNESS: | don't know how I woul d expect them
todoit. | would assume that the two organi zations have

some sort of relationship and that that woul d be subject of
di scussi on between them

Q BY MR KELLY: And so if the community of Mountain
House -- let's just say that they refused to reduce their
usage, would the State Water Board then expect BBID to cut
them of f?

MR. H LDRETH. Calls for specul ation.

THE WTNESS: We were trying to be sure that we used
enforcenment discretion regarding health and safety, so --
and, you know, we understand that there are all kinds of
potential pernutations associated with that. | guess what
we assunmed -- what | would assunme is that we woul d be
hearing back fromthe diverter as to what they were
intending to do in order to deal with human health and
safety issues.

Q BY MR KELLY: Wbuld you be surprised to | earn that
the enforcenent action against BBID includes all the water
diverted and delivered to the community of Muntain House?

A Wuld | be surprised? | was not aware of that, no.
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Q If it was included, would that be inconsistent wt
the conversations that you had with the Byron-Bethany
Irrigation District?

A It generally would assum ng that, you know, we
received notification that this water was being delivered
for human health and safety. | would have assumed that ny
staf f woul d not be taking enforcenent action about that
agai nst them

Q Ckay. M. Howard, you were provided an exhibit, |
think, a few mnutes ago now -- oh, here it is next order

woul d be Exhibit 67.

h

(Wher eupon, Exhibit No. 67 was

mar ked for identification.)

Q BY MR KELLY: M. Howard, have you seen Exhibit 67

before? Do you know what that is?
A Tenmporary Urgency Change Petition Order for the
State Water Project and the Central Valley Project.

Q And this order was issued and signed by you, right
A It was.

Q In July?

A Yes.

Q O 2015, July the 3rd, | think; is that correct?
A Yes.

Q And do you recall what resulted in the issuance of

this order?

?
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MR. HI LDRETH. That's vague and anbi guous. | don't
know what you nean by "resulted in the" -- | don't know if
you nmean before or after.

Q BY MR- KELLY: Could anything after the order was

I ssued have resulted in the order, M. Howard, do you know?
A After the order resulted?

Q Your counsel wasn't sure if | meant something had
happened before or after the order, and |I'm asking you if
there was anything that could have happened after the order
resulted fromthe order?

MR, H LDRETH. Resulted fromthe order, is that what
you nmean?

Q BY MR KELLY: M. Howard, was there a petition
filed wwth the State Water Resources Control Board that

precipitated the issuance of this order?

A Yes.
Q And can you tell me who filed that petition?
A VWll, | don't -- | assune it would have to have been

the State Water Project and the Central Valley Project, but
| don't recall actually looking at a petition.
Q So you don't recall what the state and federa

projects sought relief fromthrough their petitions?

A Vell, we received a number -- a large -- |'ve been
getting a lot of petitions. Qancing at the order, | recal
what we granted. | don't actually recall reading the
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petition itself fromthe projects.
Q And do you recall whether or not the petition that
was filed that resulted in this order, whether that was the

subj ect of a board workshop?

A Board wor kshop?
Q |f you don't know or recall, that's fine. |'mjust
curious. | recall there was at |east one or two workshops

over the summer with respect to some of these TUCP, | just
didn't know if this was one of the ones that had an
associ at ed wor kshop?
A And | don't recall either. W did a couple of
wor kshops with the board menbers to | et people coment on
t hat .
Q Can you please turn to page 22 -- actually, nmake it
page 21, please, of [Exhibit 67. And at the bottom of that
page is paragraph 5.3 entitled, "No Injury to any other
Lawful User of Water."

Do you see that?
A Yes.
Q And you having issued this order and signed it, |
assumed that you read and you understand what's in it?
A | did at the tinme.
Q Ckay. And on page 22, still as part of paragraph
5.3, the first full paragraph that begins, "To the extent,"

can you just read that to yourself and | et ne know when
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you' re done.

A (Wtness review ng.) Ckay.

Q So this order was issued in July of 2015, and at
that tine the post-1914 water rights of both the CVP and the
State Water Project were curtailed, weren't they?

A Yes.

Q And so | guess |'mconfused about the paragraph that
you just read, and | want you to help nme understand it.

In that paragraph you say, "To the extent that the
projects divert natural or abandoned flows during the
effective period of this order, other lawful users of water
will not be injured by the proposed changes because the
projects wll continue to neet nodified Delta outflow and
Sacranento River flow and salinity requirenents, and
adequate flows are expected to remain in the systemto neet
the demand of other lawful users of water."

And so ny confusion about that is, the projects are
post-1914 water right holders. At this time there were
pre-14 curtailnments in place, and so | don't understand how
the projects could have diverted any natural or abandoned
flows under this order because senior water right hol ders
were being curtailed at that sane time. So how -- what was
your understandi ng of what that neant?

A We curtail people based on a cal culation of supply

and denmand, and so the dates that they receive a curtail ment
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I's not necessarily dependent on how each of the projects
operate at any particular instance. The projects being the
guarantors of the system you know, ensure that there's

al ways adequate water in the Feather River and the
Sacramento River, for every party who has a valid right to
divert, and so they aren't injured.

Parties in the Delta are not affected because they,
you know, the calculation is unchanged by the way the
projects operate. And so, as far as we were concerned,
nobody was injured. The reality was, at |east ny
recol l ection, during this time they were releasing stored
wat er anyway, but, you know, and so |'mnot quite sure why
we put that paragraph in any way, but | still think there is
no injury as long as we are using a calculation for supply
and demand in the system
Q What | -- and | appreciate that explanation, but
what | asked was how the projects could be authorized to
divert natural or abandoned flows under their post-14 rights
when pre-14 curtail nents were in place?

A Vell, again, nmy opinion is that they didn't, but I
don't know that for certain that every particular project
facilitated. And again, it's this special role that the
proj ect holds as guarantors of the systemthat they are, at
this tine of the year, they' re pouring stored water into the

Delta in order to neet Delta standards. And so how any
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particul ar individual elenent of the project is working is
not so critical. Also, no other [awful user is injured
because of that type of operation.

So you've got this couple of facilities that
operate -- that have a very special place in the system
because of their responsibility to guarantee the systemwth
stored waters.

Q VWell, to the extent that the projects diverted
natural or abandoned flows in July, that water should have
been provided to the folks with senior rights that were
curtailed, shouldn't it have been?

A Those curtail ments are exactly the same regardl ess
of how the projects are operating each of their individual
units.

Q M. Howard, in this order you gave the projects the
green light to capture any natural or abandoned flows that
m ght be in the system because you made the finding that
ot her legal users of water wouldn't be injured; isn't that
correct?

MS. MA@ NNIS: Cbjection. Mscharacterizes that
docunent.

THE WTNESS: | don't know that | concluded that,
but that was the assunption.

Q BY MR KELLY: Isn't that what that says?
MR H LDRETH. The docunent speaks for itself.
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Q BY MR KELLY: Well, you --
A | nean, |'Ill read it again if you want, but again,
there's not -- we said that because there's no injury to

ot her parties.
Q Ckay. | have two other questions, and then I'l| be
wr apped up.

Coul d you | ook at page 27 of that sane exhibit, that
sanme order. Odering paragraph 4, and then, in particular,
sub C and D. This appears to be you directing Reclamation
and DWR to devel op water bal ance estinates for, anong other
things, deliveries, CVP and State Water Project deliveries
to the various contractors that receive water fromthe
projects; is that what that is?

A Yes.
Q And so that included settlenent contractors, it
i ncl uded exchange contractors and fol ks that receive water

under settlement contracts on the Feather River; is that

right?
A Yes.
Q And so do you understand that the Bureau of

Recl amati on and the Departnment of Water Resources provided
those delivery quantities back to the State Water Board and
i nforned you of what they actually delivered under those
contracts?

A | don't know.
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Q One | ast question, M. Howard. Wre you operating
under any del egated authority in issuing the curtailnments in
20157

l'msorry, | --

M5. AUE: |'msorry. | was trying to whisper to
him not to the --

MR HI LDRETH. She said, "Cbjection. Legal
conclusion,” so I'Il just say it.
Q BY MR KELLY: Ckay. Do you know if you were
operating under any del egated authority in issuing
curtailments this year?
A | know that there is a del egation docunent; 1've
read it in the past. | don't recall exactly all of the
things that are delegated to the Executive Director.
Q | ssuing curtailments, did you think that you were
operating under del egated authority?
A The only comment | guess | have is | was -- | was
not aware. | was not aware whether or not there was a
specific delegated authority for curtail ments.

MR, KELLY: Ckay. That's it. | have no nore
questi ons.

MR. O LAUGHLIN W're going to continue this until
next Wednesday.

MR. KELLY: Let's go off the record.

(The deposition concluded at 11:34 a.m)
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REPORTER S CERTI FI CATE
State of California )
Ss.

County of Sacranento )

| certify that the witness in the foregoing
deposition,

THOVAS HOWARD,

was by nme duly sworn to testify in the within-entitled
cause; that said deposition was taken at the tine and pl ace
therein naned; that the testinony of said w tness was
reported by me, a duly Certified Shorthand Reporter
of the State of California authorized to adm ni ster oaths
and affirmations, and said testinony was thereafter
transcribed into typewiting.

| further certify that I amnot of counsel or
attorney for either or any of the parties to said
deposition, nor in any way interested in the outcome of the
cause nanmed in said deposition.

I N WTNESS WHEREOF, | have hereunto set ny hand this

day of Novenber 23, 2015.

THRESHA SPENCER
Certified Shorthand Reporter
Certificate No. 11788
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deposition, and the witness failed to appear for such

readi ng and signi ng.

________ | certify that the witness has read and

signed the deposition and has nmade any changes i ndi cated

t her ei n.
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KATHRYN DAVI S & ASSOCI ATES
Certified Shorthand Reporters
555 University Avenue, Suite 160
Sacranmento, California 95825
(916) 567-4211

Novenmber 23, 2015

THOVAS HOMRD, Wt ness

Depart ment of Justice, Ofice of the Attorney General
Attn: Russell B. Hildreth, Attorney

1300 | Street

Sacranmento, California 94244-2550

Re: West Side Irrigation District Cease and Desist O der
and Byron-Bethany Irrigation District Cvil Hearing

Dat e Taken: Novenber 19, 2015
Dear M. Howard:
Your deposition transcript is now avail able for review

and signature, and will be available for the next 30 days.
This review is optional. An appointnent is required to

review your transcript. Please bring this letter with you.

You may wi sh to discuss with your attorney whether he/she
requires that it be read, corrected, and signed, before it
is filed with the Court.

If you are represented by an attorney, you may read his or
her copy of the transcript. |If you read your attorney's
copy of the transcript, please send us a photocopy of the
Si gnature Line and Deponent's Change Sheet.

If you choose not to read your deposition, please sign here

and return this letter to our office.

Si gnature Dat e

Si ncerely,

THRESHA SPENCER, CSR No. 11788

cc: M. Spaletta; M. Kelly; M. Zolezzi; M. Akroyd,
M. O Laughlin; M. Tauriainen; M. Knapp; M. Donlan
Ms. MG nnis; Ms. Sheehan; Ms. Morris; M. Ruiz
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SOMACH SIMMONS & DUNN

A Professional Corporation

DANIEL KELLY, ESQ. (SBN 215051)
MICHAEL E. VERGARA , ESQ. (SBN 137689)
500 Capitol Mall, Suite 1000

Sacramento, California 95 814-2403

Telephone: (916) 446-7979

Facsimile: (916) 446-8199

Attorneys for Petitioner/Plaintiff BY RON-
BETHANY IRRIGATION DISTRICT

BEFORE THE
CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

In the Matter of: SWRCB Enforcement Action ENF01951

Alleged Unauthorized Diversion of Water By NOTICE OF DEPOSITION OF THOMAS

Byron-Bethany Irrigation District. HOWARD AND REQUEST FOR
PRODUCTION OF DOCUMENTS

(Wat. Code, § 1100)

TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE THAT, under to Water Code section 1100 and Code of Civil
Proéedure section 2025.210 et seq., YOU ARE HEREBY NOTIFIED that attorneys for Byron
Bethany Irrigation District (BBID) will take the deposition of Thomas Howard on November
19, 2015 at 8:00 a.n. Said deposition will take place at the offices of Somach Simmons &
Dunn, 500 Capitol Mall, Suite 1000, Sacramento, California 95814.

If, for any reason, the taking of said deposition is not completed on November 19,2015,
the deposition will be continued, at the option of the noticing pérty,, on November 25, 2015 at
8:00 a.m. at the same place until completed. Notice is further given that under Code of Civil
Procedure Section 2025.330 the deposition testimony may be recorded by video technology.

The deposition of Thomas Howard is in regards to the following:

1. Deponent’s activities related to the water availability determination at issue in the

above-captioned proceeding;

NOTICE OF DEPOSITION OF THOMAS HOWARD AND REQUEST FOR PRODUCTION OF DOCUMENTS
EXHIBIT
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2 Deponent’s interaction with other State Water Resource Control Board
staff/employees regarding water availability in 2015;

3. Deponent’s interaction and discussions with persons outside the State Water
Resources Control Board regarding water availability in 2015;

4, Key issues 1 and 2 as set forth in the State Water Resources Control Board’s
Notice of Public Hearing in the above-captioned proceeding.

YOU ARE FURTHER NOTIFIED THAT:

The Deponent, Thomas Howard is required to produce at said deposition the documents,

records or other materials as set forth in Attachment A to this deposition notice.

Dated: October 29, 2015 SOMACH SIMMONY & DUNN
A Professional Corgoration

o

=

Daniel Kelly
Attorneys for Petitioner/Plaintiff BY RON-
BETHANY IRRIGATION DISTRICT

NOTICE OF DEPOSITION OF THOMAS HOWARD AND REQUEST FOR PRODUCTION OF DOCUMENTS
2






ATTACHMENT A
DOCUMENTS TO BE PRODUCED

1. All WRITINGS, as that term is defined in California Evidence Code
section 250, in the possession or control of the State Water Resources Control Board,
concerning or relating to the State Water Resources Control Board’s determination of
water availability in the Sacramento and San Joaquin River Watersheds and the Delta for

2015

2. All WRITINGS, as that term is defined in California Evidence Code
section 250, in the possession or control of the State Water Resources Control Board,
concerning or relating to water right curtailments in 2015.

3. All WRITINGS, as that term is defined in California Evidence Code
section 250, in the possession or control of the State Water Resources Control Board,
concerning or relating to the diversion of water by Byron Bethany Irrigation District in
2015.

4. All WRITINGS, as that term is defined in California Evidence Code
section 250, in the possession or control of the State Water Resources Control Board,
concerning or relating to any exception to water right curtailments in 2015.

All of the above requests seek only those writings not already disclosed through
the State Water Resources Control Board’s October 12,2015 response to California

Public Records Act requests.

If any document is withheld under a claim of privilege or other protection, please
provide a privilege log containing the following information with respect to such
documents: (a) an identification of the document with reasonable specificity and
particularity, including its nature (memorandum, letter, etc.), title, and date: (b) the
parties, individuals, and entities that the communication is between or references; (c) the
exact nature of the privilege asserted; and (d) all of the facts upon which your claim of
privilege is based or which supports said claim of privilege.
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PROOF OF SERVICE
[ am employed in the County of Sacramento; my business address is 500 Capitol Mall,
Suite 1000, Sacramento, California; I am over the age of 18 years and not a party to the
foregoing action.

On October 29, 2015, I served the following document(s):

NOTICE OF DEPOSITION OF THOMAS HOWARD
AND REQUEST FOR PRODUCTION OF DOCUMENTS

X (via electronic mail) by causing to be delivered a true copy thereof to the person(s) and at
the email addresses set forth below:

SEE ATTACHED SERVICE LIST

I declare under penalty of perjury that the foregoing is true and correct. Executed on
October 29, 2015 at Sacramento, California.

U il

Yolanda De La Cruz

AMENDED NOTICE OF DEPOSITION OF THOMAS HOWARD AND REQUEST FOR PRODUCTION OF
DOCUMENTS
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SERVICE LIST OF PARTICIPANTS
BYRON-BETHANY IRRIGATION DISTRICT
ADMINISTRATIVE CIVIL LIABILITY HEARING
(Revised 9/2/15; Revised: 9/11/15)

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL
Division of Water Rights Byron-Bethany Irrigation District
Prosecution Team Daniel Kelly

Andrew Tauriainen, Attorney III Somach Simmons & Dunn
SWRCB Office of Enforcement 500 Capitol Mall, Suite 1000
1001 I Street, 16th Floor Sacramento, CA 95814
Sacramento, CA 95814 dkelly@somachlaw.com
andrew.tauriainen@waierboards.ca.gov

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL
Patterson Irrigation District City and County of San Francisco
Banta-Carbona Irrigation District Jonathan Knapp

The West Side Irrigation District Office of the City Attorney
Jeanne M. Zolezzi 1390 Market Street, Suite 418
Herum\Crabtree\Suntag San Francisco, CA 94102

5757 Pacific Avenue, Suite 222 jonathan.knapp@sfgov.org

Stockton, CA 95207
jzolezzit@herumerabtree.com

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL
Central Delta Water Agency California Department of Water Resources
Jennifer Spaletta Law PC Robin McGinnis, Attorney
P.O. Box 2660 P.O. Box 942836

Lodi, CA 95241 Sacramento, CA 94236-0001
jennifer@spalettalaw.com robin.meginnisfiwater.ca.gov
Dante John Nomellini

Daniel A. McDaniel

Dante John Nomellini, Jr.

NOMELLINI, GRILLI & MCDANIEL

235 East Weber Avenue

Stockton, CA 95202
nemplesi@pacbell.net
dantejr@pacbell.net

VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL
Richard Morat San Joaquin Tributaries Authority
2821 Berkshire Way Tim O’Laughlin

Sacramento, CA 95864 Valerie C. Kincaid -
rmorat@gmail.com O’Laughlin & Paris LLP

2617 K Street, Suite 100
Sacramento, CA 95816
towater@olaughlinparis.com
vkincaid@olaughlinparis.com

NOTICE OF DEPOSITION OF THOMAS HOWARD AND REQUEST FOR PRODUCTION OF DOCUMENTS
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VIA ELECTRONIC MAIL

South Delta Water Agency
John Herrick

Law Offices of John Herrick
4255 Pacific Avenue, Suite 2
Stockton, CA 95207

Email: Jherrlaw@aol.com

VIA ELECTRONIC MAIL

State Water Contractors
Stefani Morris

1121 L Street, Suite 1050
Sacramento, CA. 95814
SMOITIS{@SWe.org

NOTICE OF DEPOSITION OF THOMAS HOWARD AND REQUEST FOR PRODUCTION OF DOCUMENTS
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Tauriainen, Andrew@Waterboards

Srom: Joe Schofield <Joe.Schofield@smud.org>

Sent: Thursday, May 07, 2015 10:18 AM

To: Howard, Tom

Cc: O'Hagan, John@Waterboards; WB-EXEC-BoardMembers; Vasquez,
Victor@Waterboards

Subject: RE: Voluntary Agreement regarding SMUD Operations

Attachments: image001.png

Mr. Howard,

On behalf of the Sacramento Municipal Utility District, | want to express our sincere gratitude to—and to commend—
you and your staff, especially John O’"Hagan and Victor Vasquez, in taking the time during this extremely busy drought
season to process this request, particularly at the onset of the thunderstorms occurring right now in the Upper American
River Project watershed.

Joe Schofield

Assistant General Counsel

Office of the General Counsel

Sacramento Municipal Utility District

6201 S Street, Mail Stop B408, Sacramento, CA 95817

P.O. Box 15830, Sacramento, CA 95852-0830
w.916-732-5446 | £.916-732-6581 | Joe.Schofield@smud.org

® SMUD

Confidentiality Notice: The information contained in this e-mail is for the intended recipient(s) alone. It may contain
privileged and confidential information that is exempt from disclosure under law, and if you are not an intended recipient,
you must not copy, distribute or take any action in reliance on it. If you have received this e-mail in error, please notify us

immediately by reply e-mail.

From: Howard, Tom [mailto: Tom.Howard@waterboards.ca.gov]
Sent: Thursday, May 07, 2015 10:03 AM

To: Joe Schofield

Cc: O'Hagan, John@Waterboards; WB-EXEC-BoardMembers
Subject: Voluntary Agreement regarding SMUD Operations

Mr. Schofield,

| have reviewed your emails and supporting information regarding relief from curtailment for SMUD’s License 11073
covering Ice House Reservoir and Union Valley Reservoir and License 11074 covering Rubicon Reservoir, Buck Island
Lake, Loon Lake, and Union Valley Reservoir, all part of the Upper American River Project (UARP). You request that the
Water Board allow SMUD to continue to store water under these licenses after being curtailed on May 1, 2015 similar to
the approval | made last year.

As allowed last year, the Water Board can consider local voluntary agreements in lieu of curtailments in 2015, provided
agreement assures that there is no harm to prior right holders and there is no unreasonable effect on fish and
Jdlife. The Bureau has confirmed that its releases at Folsom Dam will always exceed the full natural flows into Folsom
and that it is supportive of your proposal. Asa consequence, prior right holders downstream of Folsom are receiving the
necessary flows to satisfy any prior rights to water from the American River if these releases are maintained as
241






Tauriainen, Andrew@Waterboards

From: Howard, Tom </O=MMS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=HOWARD,
TOM@WATERBO97BB8206-7061-4BF7-B503-158A6481C1EA139>

Sent: Wednesday, June 10, 2015 7:19 PM
To: Sykes, Richard
Cc: O'Hagan, John@Waterboards; pfujitani@usbr.gov; Miller, Aaron@Waterboards;
. john.lehigh@waterboard.ca.gov; ron.milligan@waterboards.ca.gov; Tognolini, Michael
Subject: Re: EBMUD

We agree with this arrangement.
John and his staff will be happy to help.
Thank you.

Sent from my iPad

OnJun 10, 2015, at 11:27 AM, Sykes, Richard <rsykes@ebmud.com> wrote:

Tom and John,

Paul Fujitani and Aaron Miller had a conference call this morning with me and Mike Tognolini to come
up with a reasonable arrangement. We briefly reviewed the status of conditions on the Mokelumne
River and the release of accumulated FNF over the next week or so. We also discussed the situation in
the Delta and the pending Sacramento River temperature plan which is expected late this week or early
next week. Since the details of that plan are not yet known, Paul and Aaron cannot commit to a specific
arrangement for how much of the accumulated FNF could stay in the Moke system. So the interim
arrangement is for EBMUD to cut its current 1200 cfs release at Camanche down to 600 cfs and hold
there until we can reconvene when the temperature plan is known. Hopefully that would happen at
the end of this week or the very beginning of next week. EBMUD will need your concurrence before we
reduce those flows. This interim action could delay release of some of the curtailed water a bit beyond

30 days.

We would update you early next week with status of conversations between EBMUD, Reclamation and
DWR on this subject and hopefully we would have a plan in time to save some water to hold until the

fall.

Paul, Aaron, Mike and | are available to have a conference call with you or your staff if needed.

So please let us know at your earliest convenience if you agree to this interim arrangement. Thanks for
considering this request.

Richard

From: Howard, Tom [mailto:Tom.Howard@waterboards.ca.qov]

Sent: Tuesday, June 09, 2015 12:47 PM

To: Sykes, Richard

Subject: FW: EBMUD EXHIBIT ,
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Richard,

1 agree with John that this is really something you should discuss with the DWR and the USBR. | will
agree to any reasonable arrangement you make with them.

From: O'Hagan, John@Waterboards

Sent: Tuesday, June 09, 2015 12:20 PM

To: Howard, Tom; Evoy, Barbara@Waterboards; Trgovcich, Caren@Waterboards
Subject: RE: EBMUD

Tom,
I talked with Richard Sykes. Last year EBMUD elected to release the water that was stored past the

curtailment period in lieu of holding it for temperature management. Last year they had alternative
transfer supplies and they were able to meet the temperature conditions. This year, Richard stated that
conditions are worse than 2014 conditions and water supplies are not easily available. Richard also
informed me that their request only is for water previously collected after the curtailment notice and
not for any potential future collection that may become available. He confirmed that EBMUD has
started releasing the water in anticipation of a denial by the Board.

I suggested to Richard that he contact the Bureau and see if they have any issues with the request. He
agreed to contact the Bureau and send you an email about the Bureau’s position today.

From: Howard, Tom
Sent: Tuesday, June 09, 2015 9:25 AM
To: O'Hagan, John@Waterboards; Evoy, Barbara@Waterboards; Trgovcich, Caren@Waterboards

Subject: RE: EBMUD

My inclination today is to tell them that the injured party is the projects and they should discuss with
them. | will likely approve anything they agree to.

From: O'Hagan, John@Waterboards
Sent: Tuesday, June 09, 2015 9:12 AM
To: Howard, Tom; Evoy, Barbara@Waterboards; Trgovcich, Caren@Waterboards

Subject: RE: EBMUD

Tom, Caren and Barbara,
| found the following email from Tom to me regarding the EBMUD issue last year 6/4/2014. | do not
recall final outcome but | can call Richard Sykes to get his understanding from last year. Tom’s email

stated:
“Tell them they should seek further conservation to preserve cold water pool. But if they believe they cannot then we will consider the fishery agency letters in

deciding
whether enforcement is appropriate.”

From: Trgovcich, Caren@Waterboards
Sent: Tuesday, June 09, 2015 7:44 AM
To: O'Hagan, John@Waterboards
Subject: EBMUD

John —here is what | found. | will look for Tom’s approval, but I recall that we did approve.

Caren Trgovcich
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Chief Deputy Director

State Water Board

(916) 341-5727
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STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY
STATE WATER RESOURCES CONTROL BOARD

In the Matter of Specified License and Permits’ of the
Department of Water Resources and U.S. Bureau of Reclamation
for the State Water Project and Central Valley Project

ORDER CONDITIONALLY APPROVING A PETITION FOR TEMPORARY URGENCY
CHANGES IN LICENSE AND PERMIT TERMS AND CONDITIONS REQUIRING
COMPLIANCE WITH DELTA WATER QUALITY OBJECTIVES IN RESPONSE TO DROUGHT
CONDITIONS

BY THE EXECUTIVE DIRECTOR

1.0 INTRODUCTION

On January 23, 2015, the Department of Water Resources (DWR) and the United States Bureau of
Reclamation (Reclamation) (hereinafter the Petitioners) jointly filed a Temporary Urgency Change
Petition (TUCP) pursuant to Water Code section 1435 et seq., to temporarily change their water right
permits and license for the State Water Project (SWP) and Central Valley Project (CVP) (collectively
Projects). In response to the ongoing drought emergency, the Petitioners sought changes to permit
and license conditions imposed pursuant to State Water Resources Control Board (State \Water
Board) Water Right Decision 1641(D-1641) that require the Petitioners to meet flow-dependent and
operational water quality objectives designed to protect fish and wildlife and agricultural beneficial
uses in the San Francisco Bay/Sacramento-San Joaquin Delta Estuary (Bay-Delta). On February 3,
2015, the Executive Director issued an order approving in part the TUCP, subject to conditions. The
Executive Director modified the February 3, 2015 Order on March 5, 2015, and on April 6, 2015. On
May 21, 2015, the Petitioners submitted a request to the State Water Board to modify and renew the
TUCP Order pursuant to Water Code section 1441, which allows for temporary change orders to be
renewed for up to 180 additional days. The May 21, 2015 request replaces a request made on
March 24, 2015, for changes during the July 1 through November 30 period on which the Executive
Director had not yet taken action. This Order acts upon the May 21, 2015 request.

The February and March Orders approved changes to Delta outflow requirements, export limits, a
requirement to close the Delta Cross Channel (DCC) Gates, and San Joaquin River flow
requirements for the months of February and March. The April 6, 2015 Order extended the changes
to Delta outflow and export requirements through June, and extended the change to the DCC Gate
closure requirement through May 20, 2015. In addition, the Order changed the volume of the San
Joaquin River at Vernalis spring pulse flow requirement (the timing of the requirement was also
changed separately), changed the minimum San Joaquin River flow requirement at Vernalis

' The petition was filed for Permits 16478, 16479, 16481, 16482 and 16483 (Applications 5630, 14443, 14445A,
17512 and 17514A, respectively) of the Department of Water Resources for the State Water Project and License
1986 and Permits 11315, 11316, 11885, 11886, 11887, 11967, 11968, 11969, 11970, 11971, 11972, 11973, 12364,
12721, 12722, 12723, 12725, 12726, 12727, 12860, 15735, 16597, 20245, and 16600 (Applications 23, 234, 1465,
5638, 13370, 13371, 5628, 15374, 15375, 15376, 16767, 16768, 17374, 17376, 5626, 9363, 9364, 9366, 9367, 9368,
15764, 22316, 14858A, 14858B, and 19304, respectively) of the United States Bureau of Reclamation for the Central

Valley Project.
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following the pulse flow period through June 30, and moved the compliance point for the Western
Delta agricultural electrical conductivity (EC) (a measure of salinity) requirement from Emmaton on
the Sacramento River to Threemile Slough on the Sacramento River during the April through June
period. The April 6 Order did not act on requested changes after June 30 because it was anticipated
that the Petitioners would submit a request for additional changes starting in mid-June if conditions
continued to be historically dry. Further, DWR and Reclamation needed to submit a request to
renew the TUCP Order for changes sought after August 3 since that date is 180 days after the
February 3 Order. Unless renewed, a TUCP order remains in effect for 180 days.

In addition to the previous TUCP Orders, on May 4, 2015, the State Water Board issued a water
quality certification to install an emergency drought barrier at West False River to help preserve
water quality in the Delta. The temporary rock barrier will prevent tide-driven saltwater from pushing
too deeply into the Delta and allow water managers to retain some water in upstream reservoirs for
-release later in the year.

The May 21, 2015 request seeks the following changes to D-1641 requirements:

1. For July, to reduce the minimum Delta outflow from a monthly average of 4,000 cubic feet per
second (cfs), with a seven-day running average of no less than 3,000 cfs, to a monthly
average of 3,000 cfs, with a seven-day running average of no less than 2,000 cfs;

2. To reduce the minimum Sacramento River flow requirements at Rio Vista from a monthly
average of 3,000 cfs in September and October, and 3,500 cfs in November, to a monthly
average of 2,500 cfs for all three months, with a seven-day running average of no less than
2,000 cfs; and

3. To extend through August 15 the change of the compliance point for the Western Delta
agricultural salinity requirement from Emmaton on the Sacramento River to Threemile Slough
on the Sacramento River.

This Order approves, subject to conditions, the changes described above and continues export
constraints when the above requirements are not being met. In addition, in response to comments
received related to this matter and updated information, this Order continues and modifies
consultation, monitoring, modeling, reporting, and planning requirements included in the April 6
Order. Specifically, this Order imposes additional consultation, monitoring, modeling, reporting and
planning requirements to: improve temperature management on the Sacramento and Stanislaus
Rivers; ensure municipal water supply reliability from Folsom Reservoir and critical grid reliability;
provide CVP refuge managers information to plan for water allocations this summer and fall; and
better understand the effects of reduced Delta outflows with the temporary drought barrier at False
River in place.

The April 6 Order required Reclamation to prepare and implement a Temperature Management Plan
for the Sacramento River for the protection of winter-run Chinook salmon and other salmonids, so
that the mortality of nearly all the brood year of juvenile winter-run Chinook salmon, which occurred
in 2014, would not reoccur in 2015. Reclamation submitted a draft Temperature Management Plan
for review and approval by the Executive Director in mid-April, and an updated plan on May 4, 2015.
The Executive Director provisionally approved the Temperature Management Plan on May 14, 2015.
Since that time, Reclamation has revised the plan based on updated temperature profile
measurements taken at Shasta Lake and associated temperature modeling information.
Reclamation submitted the revised plan for the Executive Director’s review and approval on June 26.
The additional monitoring, modeling, and reporting requirements imposed by this Order should serve
to inform and improve real-time operations in accordance with the revised plan and to improve
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planning in the future. This order does not approve the revised plan, however, which will be
evaluated separately.

The April 6 Order also required Reclamation to develop and implement a plan approved by the
Executive Director for operations of New Melones Reservoir that reasonably protects fish and wildlife
on the Stanislaus River. Prolonged drought conditions in the San Joaquin River Basin and in the
Stanislaus River sub-basin have led to very low reservoir storage levels in New Melones Reservoir
which are expected to lead to very high temperatures on the Stanislaus River that will be harmful to
steelhead this summer and fall-run Chinook salmon this fall. As a result, the April 6 Order required
Reclamation to develop a plan to address these issues. Reclamation submitted a plan on May 15,
2015, that called for use of the low-level outlet on New Melones Reservoir to help control
temperatures starting in July. Currently, however, storage levels are higher than originally projected,
and it is not expected that the low-level outlet can be used until late August. Additionally, Stanislaus
River temperature modeling indicates that high temperatures could be reduced for part of the late
summer with releases of cold water from the low level outlet, but with a resulting higher release
temperature in the fall. All of these issues create a significant concern regarding operation of New
Melones this year and going into next year if drought conditions continue. Accordingly, this Order
requires Reclamation to reevaluate the Stanislaus River plan given the changed conditions to
determine if improvements can be made to operations to better protect fish and wildlife.

This Order also addresses concerns with potential low storage levels in Folsom Reservoir on
the American River that may result from modifications in operations related to the TUCP and
water supply concerns for power generation. Specifically, the Order requires that upon the
request of the Executive Director, Reclamation and DWR propose adjusted operations to
ensure that critical water supplies are available for municipal and industrial use, including to
cities served by Folsom Reservoir, and to provide cooling water needed to maintain local grid

reliability.

To address concerns that CVP refuge managers have identified with uncertainty about the timing
and quantify of their water supplies this summer and fall, this Order requires Reclamation to
coordinate with those refuges and provided needed information for the refuges to make planning
decisions. Lastly, to ensure that needed monitoring is being conducted to understand and evaluate
the effects of reduced Delta outflows in combination with a drought barrier that was installed at False
River, this Order requires DWR and Reclamation to perform necessary monitoring.

This Order is consistent with the legal requirements governing approval of a TUCP. In order to
approve a TUCP, the State Water Board or its Executive Director, acting under delegated authority,
must find (1) that there is an urgent need for the proposed changes, (2) that the changes will not
injure any legal user of water, (3) that the changes will not result in unreasonable effects to fish and
wildlife, and (4) that the changes are in the public interest. In determining whether the impacts of a
change on fish and wildlife would be unreasonable, and whether the change would be in the public
interest, the impacts of the change must be weighed against the benefits of the change to aII
beneficial uses, including fish and wildlife.

The modifications approved by this Order apply to requirements to meet water quality objectives
designed to protect fish and wildlife beneficial uses, with the exception of the change to the
requirement to meet the salinity objective at Emmaton, which is designed to protect agricultural
beneficial uses. As described in section 5.3 of this Order, as conditioned by this Order, the
modifications to the Emmaton salinity compliance point, as well as the other requirements will not
injure any lawful user of water. In addition, as described in more detail in section 5.4, as conditioned
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by this Order, the potential impacts of the changes on fish and wildlife are not unreasonable, taking
into consideration the need to conserve Project storage for municipal, agricultural and other water
supply users, as well as for temperature control and other fisheries purposes below Project
reservoirs, and salinity control in the Delta.

The changes approved in this order will reduce flows in the Bay-Delta in favor of improved water
supplies and reservoir storage levels. The resulting impacts of the proposed changes on fish and
wildlife in the Bay-Delta must be weighed against the impacts to all beneficial uses of water if the
changes are not approved. California is in the midst of a significant, multi-year drought driven by the
lack of rain and snowfall around the state. The historically low snowpack will result in very low
inflows the remainder of the year that typically maintain stream flows over the summer and provide
inflows to reservoirs. The drought is having devastating effects on communities, farmers, farm
workers, the fishing industry, and the environment, and has caused substantial human suffering.

The potential water supply and storage savings from the changes approved by this Order (and the
previous 2015 Orders described above) total almost 700 thousand acre-feet (TAF) of water.
Conserving upstream storage is particularly important because water released from storage can
serve multiple purposes, thereby maximizing the beneficial use of scarce water supplies.
Specifically, water released from storage for temperature control to benefit salmon also can be used
for agricultural or municipal purposes downstream or south of the Delta, or for salinity control in the
Delta.

This Order achieves a reasonable balance of competing demands for the limited water supplies
available during the ongoing drought, while taking into consideration: (1) the impacts of reduced
Delta outflows on estuarine species and migrating salmonids in the Bay-Delta, (2) the need to
conserve water in upstream storage for multiple, critical purposes later in the year, including
temperature control on Project rivers, agricultural use, wildlife refuges, municipal and industrial use,
and salinity control in the Delta, and (3) the need to export water for a variety of uses south of the
Delta, including agricultural use, municipal and industrial use, and wildlife refuges.

2.0 BACKGROUND

21 Bay-Delta Plan, D-1641

The Water Quality Control Plan for the Bay-Delta Estuary (Bay-Delta Plan) specifies water quality
objectives for the protection of beneficial uses of water in the Bay-Delta, including fish and wildlife,
agricultural, and municipal and industrial uses. The water quality objectives included in the Bay-Delta
Plan were developed through a rigorous and extensive public process to determine the flow-
dependent water quality requirements that are needed to reasonably protect the beneficial uses of
water in the Bay-Delta. During that process, the State Water Board considered and balanced the
various beneficial uses of water under various hydrologic conditions and acknowledged that there
would be tradeoffs, especially during dry conditions.

In D-1641, based on various agreements that were reached by the Projects, the State Water Board
amended the water right permits and license for the SWP and CVP to require the Projects to meet
certain objectives in the Bay-Delta Plan®. Specifically, D-1641 places responsibility on DWR and
Reclamation for measures to ensure that specified water quality objectives included in Tables 1, 2,
and 3 of D-1641 are met, in addition to other requirements. The flow and water quality requirements

% D-1641 originally implemented the 1995 Bay-Delta Plan. In 2006, the State Water Board amended the Bay-Delta
Plan to make minor modifications to the Program of Implementation.
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established by the State Water Board in D-1641 are summarized in the tables and figures contained
in Attachment 1 to this Order: Table 1 (Municipal and Industrial Beneficial Uses), Table 2
(Agricultural Beneficial Uses), and Table 3 (Fish and Wildlife Beneficial Uses). Included in
Attachment 1 are footnotes to Table 3 that refer to definitions and other requirements contained in
Figure 1 (Sacramento Valley Water Year Hydrologic Classification), Figure 2 (San Joaquin Valley
Water Year Hydrologic Classification), Figure 3 (Formulas for NDOI and Percent Inflow Diverted),
and Table 4 (Chipps Island and Port Chicago Maximum Daily Average EC).

The objectives are intended to protect fish and wildlife living in or migrating through the Bay-Delta,
and also to keep the Delta and water exported from the Delta from getting too salty for municipal and
agricultural uses. Analyses completed to support the flow and salinity objectives in the Bay-Delta
Plan and D-1641 were developed based on historic hydrologic conditions that included hydrologic
conditions similar to the drought conditions experienced to date. However, the analyses did not
include the additional constraints on Project operations that now exist under the U. S. Fish and
Wildlife Service (USFWS) Biological Opinion on the Coordinated Long-Term Operations of the CVP
and SWP (USFWS Biological Opinion) and National Marine Fisheries Service (NMFS) Biological
Opinion and Conference Opinion for the Long-term Operation of the CVP and SWP (NMFS
Biological Opinion). The analyses also did no account for the increased SWP demands that have
been realized since the 1995 Bay-Delta Plan and D-1641 were adopted, or the large scale shifts
from annual to permanent crops that have occurred since the 1995 By-Delta Plan and D-1641 were
adopted that have increased the impacts of the drought on water users.

Delta Outflow Reguirements

The Delta outflow objectives are intended to protect estuarine and migratory aquatic species and
their habitat. Delta outflows affect migration patterns of both resident and anadromous species and
the availability of suitable habitat for those species. The populations of several estuarine-dependent
species of fish and shrimp vary positively with flow, as do other measures of the health of the
estuarine ecosystem. Freshwater flow also is an important factor in cuing upstream migration of
adult salmonids through the Delta, and in the downstream migration and survival of juvenile
salmonids. Freshwater inflows also have chemical and biological consequences through the effects
of inflows on loading of nutrients and organic matter, pollutant concentrations, and residence time.

Listed in Table 3 of the Bay-Delta Plan and D-1641, the Delta outflow objectives include year round
requirements that vary by month and water year type. With some flexibility provided through a limited
set of compliance alternatives, the basic outflow objectives require calculated minimum net flow from
the Delta to Suisun and San Francisco Bays (the Net Delta Outflow Index or NDOQI). Pursuant to D-
1641, the Delta outflow requirement for July during critical water years is 4,000 cfs on a monthly
average. Footnote 8 to Table 3 also specifies that for the May through January period for flow
requirements less than 5,000 cfs, the 7-day running average shall not be less than 1,000 cfs below

the requirement.

Export Limits
The export limits objective listed in Table 3 of the Bay-Delta Plan and D-1641 includes requirements

to limit the quantity of inflow that is diverted from the south Delta by the SWP and CVP pumping
facilities to protect fish and wildlife uses. For the July through January time period, exports are
limited to 65 percent of Delta inflow on either a 3-day or 14-day running average, unless the
Executive Director allows for a variation upon concurrence of USFWS, NMFS, and the California
Department of Fish and Wildlife (CDFW) (hereafter collectively referred to as the fisheries agencies).
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Sacramento River Flow at Rio Vista Requirements

The Sacramento River flow requirement is listed in Table 2 of the Bay-Delta Plan and D-1641 and
includes one compliance location at Rio Vista. This monthly flow requirement in critical water years is
3,000 cfs during September and October and 3,500 cfs in November and December. Additionally,
pursuant to footnote 11, the 7-day average is required to be no less than 1,000 cfs below the
monthly objectives.

Western Delta Agricultural Salinity Requirements

The western Delta salinity requirements are listed in Table 2 of the Bay-Delta Plan and D-1641 and
include two compliance locations, including one on the Sacramento River at Emmaton for which a
requested change was made. The salinity requirement is intended to provide protection of
agricultural uses in the western Delta from salinity intrusion. For the April 1 to August 15 period in
critically dry years the maximum 14-day running average of mean daily EC is 2.78 millimhos per
centimeter (mmhos/cm).

2.2 Drought Conditions, Water Supply Effects and Economic Effects

Hydrology
California is experiencing its fourth consecutive year of below-average rainfall and very low

snowpack. Water Year 2015 is also the eighth of nine years with below average runoff, which has
resulted in chronic and significant shortages to municipal and industrial, agricultural, and refuge
supplies and historically low groundwater levels. As of June 23, 2015, 71 percent of the state is
experiencing an Extreme Drought and 47 percent is experiencing an Exceptional Drought, as
recorded by the National Drought Mitigation Center, U.S. Drought Monitor.

Of particular concern this year is the state’s critically low snowpack which typically provides much of
California’s seasonal water storage. This year that snow pack was at historically low levels
throughout the state. As of the end of May all of the snow stations were at zero percent of average.
Typically snowmelt throughout the summer provides for inflows to streams and reservoirs during the
dry summer months. This historically low snowpack will result in very low inflows until significant
precipitation events occur.

In the Sacramento River watershed, Water Year 2012 was classified as below normal, Water Year
2013 as dry and Water Years 2014 and 2015 as critically dry. As of June 29, 2015, the Northern
Sierra 8-Station Precipitation Index was at 36 inches, 74 percent of average. The lack of
precipitation the last several years has contributed to low reservoir storage levels in the Sacramento
watershed. Storage in Shasta Reservoir peaked at 2,722,000 acre-feet on April 16, 2015, which was
60 percent of capacity (69 percent of normal for April). It has since been drawn down to 49 percent
of capacity (all storage levels as of end of June). Storage in Oroville Reservoir peaked at 1,812,640
acre-feet on April 17, 2015, which was 51 percent of capacity (63 percent of normal for April). It has
since been drawn down to 40 percent of capacity. Folsom Reservoir peaked at 577,381 acre-feet on
April 28, 2015, which was 59 percent of capacity (79 percent of normal for April). It has since been
drawn down to 46 percent of capacity. Trinity Lake (water from the Trinity system is transferred to
the Sacramento River system) peaked at 1,202,000 acre-feet on April 18, 2015, which was 49
percent of capacity (60 percent of normal for April). It has since been drawn down to 38 percent of
capacity. These reservoir levels are of particular concern considering the expected lack of inflows
throughout the summer and into fall.

The San Joaquin River watershed in particular has experienced severely dry conditions for the past
four years. Water Year 2012 was classified as dry and Water Years 2013, 2014 and 2015 as
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critically dry. As of June 29, 2015, the San Joaquin Valley 5-Station Precipitation Index is at 17.7
inches, 45 percent of average for this time of year. The lack of precipitation in the last few years has
contributed to historically low reservoir storage levels throughout the watershed. Storage in New
Don Pedro Reservoir peaked at 894,000 acre-feet on March 29, 2015, which was 44 percent of
capacity (60 percent of normal for March). It has since been drawn down to 37 percent of capacity.
Storage in New Melones Reservoir peaked at 607,235 acre-feet on March 3, 2015, which was 25
percent of capacity (40 percent of normal for March). It has since been drawn down to 17 percent of
capacity. Storage in Millerton Reservoir peaked at 204,760 acre-feet on March 30, 2015, which was
39 percent of capacity (56 percent of normal for March). It has since been drawn down to 33 percent
of capacity. Due to severe reductions in reservoir discharges New Exchequer Reservoir on the
Merced River is still filling from upper watershed accretions, but is currently only at 13 percent of
capacity (18 percent of normal for June).

Complications of Low-Reservoir Storage Levels

To complicate the storage issue in 2015, some of the reservoirs have physical characteristics which
limit the release of water for water supply purposes and the release of cold water for fish and wildlife
beneficial uses. In 2014, Reclamation lost control of their ability to release cold water Shasta Dam
for fish and wildlife beneficial uses on the Sacramento River. The effects of limited cold water
storage and loss of temperature control out of Shasta from mid-August through the fall of 2014 led to
mortality to nearly all of the brood year 2014 endangered winter-run Chinook salmon and significant
adverse effects on other salmonids. With the current and projected low storage levels in Shasta
Reservoir this year, there has been great concern that there would be a repeat of these conditions
this year that would have significant effects on the viability of the winter-run Chinook salmon
population in the future.

There has also been great concern that low storage levels in New Melones Reservoir and
associated elevated temperature conditions on the Stanislaus River this year will lead to very high or
complete mortality of steelhead and fall-run Chinook salmon on the river this year, which is cause for
significant concerns for the viability of those populations. Similar concerns exist for steelhead and
fall-run Chinook salmon on the American River because storage levels are very low in Folsom
Reservoir and river temperatures are expected to be very warm. In addition, there are significant
concerns that diminishing storage levels will also make water in Folsom Reservoir inaccessible to
municipalities that rely on that water.

To address some of these issues this year, the April 6 TUCP Order required Reclamation to develop
and implement plans to protect fisheries from elevated temperatures on the Stanislaus and
Sacramento Rivers. Reclamation submitted a draft plan for the Sacramento River in mid-April with
updated information in early May. With that plan, Reclamation indicated that it believed that
temperatures of 56 degrees Fahrenheit could be maintained throughout the temperature control
season at the Clear Creek compliance location and also submitted modeling indicating that
temperatures could be achieved. Based on that information, the Executive Director provisionally
approved the draft plan. In late May however, Reclamation indicated that it could not maintain
temperatures at 56 degrees at the Clear Creek compliance location throughout the temperature
control season due to significant reductions in cold water supplies indicated in reservoir temperature
profile readings beginning in late April and continuing through May. Based on this new information,
the Executive Director suspended his provisional approval of the draft plan and directed that
Reclamation work with the fisheries agencies and State Water Board staff to develop a revised plan.

Reclamation submitted a revised plan on June 25, 2015, that does not achieve a temperature of 56
degrees, but that should provide for stable slightly higher temperatures throughout the temperature
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control season. Specifically, to maintain cold water supplies throughout the temperature control
season, the plan calls for real-time operations that target 57 degrees at the Clear Creek compliance
location without exceeding 58 degrees with minimized flows. The revised proposed plan is expected
to be more protective over the long term than targeting 56 degrees with higher flows now and
running out of cold water before the temperature control season is complete. However, there are still
concerns with maintaining temperature control throughout the egg incubation period with the revised
plan due to the very low cold water storage levels, expected heat waves, inaccuracies of the
temperature control model that was used to help develop the revised plan and other issues that will
need to be managed very closely. There are also concerns with meeting flow and salinity
requirements in the Delta with these lower flows from Shasta Reservoir because Shasta Reservoir
typically provides much of the flow needed to meet these requirements. To compensate for these
changes, the revised plan is predicated on higher releases from Oroville and Folsom Reservoirs,
reduced exports from the Delta, effective operation of the False River drought barrier, and approval
of the changes included in the TUCP. Without the storage savings from the TUCP, it would be very
difficult for Reclamation and DWR to meet minimal demands on the system, including salinity
control, temperatures, and water supplies. The Executive Director is expected to act on the revised
plan shortly.

Reclamation submitted an operations plan for the Stanislaus River on May 15, 2015, that identified
projected storage conditions and expected operations. The proposed operations included use of the
low level outlet on New Melones Reservoir beginning in July when reservoir levels reached
approximately 300 TAF to provide access to cold water that is not accessible from the upper level
outlet under the current low storage conditions. However, current storage levels in New Melones
Reservoir are higher than expected and are not projected to reach 300 TAF until late August. This
creates concerns for temperature management on the Stanislaus River in July and most of August if
the low level outlet is not used until late August. As a result of these conditions, the Executive
Director sent Reclamation a letter on June 26, 2015, directing Reclamation to evaluate options for
improving temperature management and provide additional information.

Water Supply Allocations

With respect to water supplies, in 2014, DWR delivered 5 percent of its long-term contractor delivery
requests and 100 percent to its Feather River senior settlement contractors. In 2014, Reclamation
delivered no water to its (non-settlement) agricultural contractors and 50 percent to municipal and
industrial contractors. Reclamation also delivered 75 percent to its settlement contractors and 65
percent to the exchange contractors on the San Joaquin River. For 2014, wildlife refuges received
65 to 75 percent of their Level 2 refuge deliveries depending on the location.

On March 2, 2015, DWR announced allocations of 839,566 acre-feet for deliveries to its contractors,
about 20 percent of the 4.2 million acre-feet annual long-term SWP contractor requests. On
February 27, 2015, Reclamation announced that the initial 2015 water supply allocation for its
agricultural and municipal contractors is 0 and 25 percent, respectively. On March 27, 2015,
Reclamation confirmed these allocations along with allocations of 75 percent to settlement and
exchange contractors and refuges. Since that time, Reclamation has indicated that exchange
contractor and CVP refuge allocations will likely be lower and the timing will be uncertain due to
inadequate supplies to meet all CVP Project demands while also meeting minimal protections for fish
and wildlife, particularly Sacramento River temperature control. The uncertainty regarding the
amount and timing of supplies is a significant concern to water users south of the Delta who have
planned on those supplies directly or for water exchanges, as well as refuge managers who are
concerned about inadequate food supplies and disease outbreaks for birds on the Pacific Flyway
due to inadequate water supplies this summer and fall.
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Economic Effects of Water Supply Reductions

On July 15, 2014, the University of California Davis Center for Watershed Sciences released a report
estimating the effects of the drought in 2014 on Central Valley farm production and providing data
about effects of the drought in coastal and southern farm areas. The report also forecasted the
drought’s economic fallout through 2016. Key findings of the drought's effects in 2014 include:

e The total statewide economic cost of the drought in 2014 was $2.2 billion.

o Direct costs to agriculture totaled $1.5 billion of which $1 billion were due to revenue
losses and $0.5 billion were due to additional pumping costs. This net revenue loss was
about three percent of the state’s total agricultural value.

e 17,100 seasonal and part-time jobs related to agriculture were lost representing 3.8
percent of farm unemployment.

* Approximately 428,000 acres, or five percent, or irrigated cropland went out of production
in the Central Valley, Central Coast and Southern California.

e The Central Valley was hardest hit, particularly the Tulare Basin, with estimated losses of
$800 million in crop revenue and $447 million in additional well-pumping costs.

o Statewide dairy and livestock losses from reduced pasture and higher hay and silage
costs represented $203 million in revenue losses.

On June 8, 2015, the University of California, Davis updated these estimates on its California Water
Blog (http.//californiawaterblog.com/). They reported that California’s agricultural industry gained a
monthly average of more than 4,000 jobs in 2014, up one percent from 2013. Even though the
drought has caused some growers to fallow hundreds of thousands of acres of land, other
agricultural sectors have continued to grow. The growth in labor is largely from farmers shifting to
more profitable permanent crops that usually take more farm workers to produce, such as tree fruits
and nuts, and vine crops and vegetables. The job losses and other impacts from the large scale
fallowing however, still has devastating local and regional effects on individual farmers, farm workers
and many communities.

On May 31, 2015, the University of California, Davis released a paper for the California Department
of Food and Agriculture entitled “Preliminary Analysis: 2015 Drought Economic Impact

Study” (https://watershed.ucdavis.eduffiles/biblio/2015Drought PrelimAnalysis.pdf). Major findings
from the paper include:

¢ The total statewide economic cost of the drought in 2015 will be $2.7 billion.
Direct costs to agriculture will total $1.8 billion of which $0.9 billion will be due to revenue
losses, $0.6 billion will be due to additional pumping costs and the rest will be due to
livestock and dairy revenue loss.

¢ 18,600 seasonal and part-time jobs related to agriculture will be lost.

o Approximately 564,000 acres of irrigated cropland will go out of production in the Central
Valley, Central Coast and Southern California.

2.3 Governor’s Executive Orders

On January 17, 2014, Governor Brown proclaimed a State of Emergency due to severe drought
conditions and directed the State Water Board, among other things, to consider modifying
requirements for reservoir releases or diversion limitations that were established to implement a
water quality control plan. Such modifications, which could be accomplished through actions on
requests such as the TUCP, would enable water to be conserved in upstream reservoirs that may be
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needed later in the year to protect cold water pools for salmon and steelhead, to maintain water
supplies, and to improve water quality. To carry out this directive, Governor Brown also suspended
the California Environmental Quality Act (CEQA), the CEQA regulations, and Water Code 13247
(requiring state agencies, including the State Water Board, to comply with water quality control plans
unless otherwise directed or authorized by statute).

The directive applicable to the State Water Board's action on the TUCP and suspensions of law
remain in effect. On April 25, 2014, the Governor issued a Proclamation of a Continued State of
Emergency providing that the provisions of the January 17, 2014 Proclamation remain in full force
and effect and also adding new provisions. On December 22, 2014, Governor Brown issued
Executive Order B-28-14, which extended the waiver of CEQA and Water Code section 13247
contained in the January 17, 2014 and April 25, 2014 Proclamations through May 31, 2016. On April
1, 2015, Governor Brown acknowledged the continuing magnitude of the drought and issued
Executive Order B-29-15, which requires the orders and provisions of the prior proclamations and
executive orders to remain in full force and effect unless otherwise modified. The provisions of the
January 2014 Proclamation that apply to this action are still in effect.

2.4 2014 TUCPs and Drought Contingency Plan

Last year, DWR and Reclamation filed a TUCP seeking changes to the water right permits for the
SWP and the water right license and permits for the CVP that were similar to the changes sought
this year. The Executive Director conditionally approved the 2014 TUCP on January 31, 2014. As
the result of changed circumstances and subsequent requests from DWR and Reclamation, and in
response to objections to the TUCP Order, the Executive Director modified the TUCP Order on
February 7, 2014, February 28, 2014, March 18, 2014, April 9, 2014, April 11, 2014, April 18, 2014,
May 2, 2014, and October 7, 2014, to extend and change the conditions of the TUCP Order. |n the
May 2, 2014 TUCP Order, the Executive Director renewed the TUCP Order, which subsequently
expired on January 27, 2015.

On September 24, 2014, the State Water Board adopted Order WR 2014-0029, which addressed
objections to and denied petitions for reconsideration of the Executive Director's January 31, 2014
TUCP Order and subsequent modifications thereto. While the State Water Board denied the
petitions for reconsideration in Order WR 2014-0029, it did make some modifications to the TUCP
Order in response to issues raised by some of the petitioners and other commenters in order to
improve planning and coordination if dry conditions were to continue. Specifically, the Order
required the preparation of a Water Year 2015 Drought Contingency Plan (DCP). The Order
required the DCP to identify planned minimum monthly flow and storage conditions that consider
Delta salinity control, fishery protection, and supplies for municipal water users related to projected
flow and storage conditions. The Order required a final DCP by January 15, 2015, with updates as
needed. DWR and Reclamation submitted the final DCP on January 15, 2015. The January 15,
2015 DCP identified likely 2015 TUCP requests by the Petitioners by month for the 50 percent, 90
percent, and 99 percent exceedance hydrologic scenarios. Each of these forecasts projected
monthly storage levels, reservoir releases, Delta pumping rates, and Delta outflow through the end
of September 30, 2015. The changes requested pursuant to the January 23, 2015 and May 21, 2015
TUCP are largely consistent with the January 15, 2015 DCP, with the exception of the request to
modify Delta outflow in July.

10
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2.5 Previous 2015 Orders

February 3, 2015 Order

On February 3, 2015, the Executive Director issued an order that took action on the January 23,
2015 TUCP. The February 3, 2015 Order approved the following temporary changes to D-1641
requirements during February and March:

1. The minimum daily average net Delta outflow requirement of 7,100 cfs or equivalent
salinity specified in footnote 10 of D-1641, plus the requirement to meet higher flows of
11,400 cfs or equivalent salinity at Chipps Island for a certain number of days specified in
Table 4 of D-1641, was reduced to a minimum Delta outflow requirement of 4,000 cfs;

2. When D-1641 requirements were not being met, the maximum rate of export from the
Delta was limited to: (a) 1,500 cfs when Delta outflow was between 4,000 cfs and 7,100
cfs or the DCC Gates were open, or (b) up to the D-1641 limits when the DCC Gates
were closed and Delta outflow was above 7,100 cfs but the additional requirements
included in Table 4 were not being met except that those diversions were limited to
natural and abandoned flows;

3. The requirement to close the DCC Gates was changed to allow the gates to be open
under certain circumstances; and

4. The minimum San Joaquin River flow requirement at Vernalis was reduced from 710 or
1,140 cfs, depending on hydrology, to 500 cfs.

The February 3 Order did not approve a requested intermediate export level of 3,500 cfs when Delta
outflow was at least 5,500 cfs.

March 5, 2015 Order

Subsequent to the issuance of the February 3 Order, the State Water Board received written
comments, objections, and petitions for reconsideration. The State Water Board also held a public
workshop on February 18, 2015, to receive oral comments on the January 23 Petition and the
February 3 Order. These comments along with updated hydrologic, biologic, and water supply
information informed the March 5, 2015 update to the February 3 Order. The March 5, 2015, Order
modified the February 3 Order by specifying that:

1. Petitioners should use the conserved water pursuant to the TUCP in accordance with
their 2015 DCP and Temperature Management Plan for the Sacramento River;

2. Water transfers were exempted from the export provisions; and

3. The intermediate export rate of 3,500 cfs was approved when Delta outflow was between
5,500 cfs and 7,100 cfs, the DCC gates were closed, and DWR or Reclamation
determined that additional water was necessary to meet minimum public health and
safety needs after notifying the Executive Director.

April 6, 2015 Order

On March 24, 2015, DWR and Reclamation requested approval of additional changes to D-1641 flow
and water quality requirements through November of this year. The Executive Director issued an
Order based on that request on April 6, 2015, that approved changes through June. The April 6
Order extended the changes to Delta outflow and export requirements described above through
June, and extended the change to DCC Gate requirements through May 20. In addition, the April 6
Order made the following changes:
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1. Separately, the Executive Director had approved a shift in the time period for the San
Joaquin River at Vernalis pulse flow requirement from April 15 through May 15, to March
25 through April 25. The April 6 Order reduced the required volume of the pulse flow
during this time period from 3,110 cfs, depending on hydrology, to 710 cfs. |n addition,
the April 6 Order required Reclamation to comply with the pulse flow requirement
contained in the NMFS Biological Opinion;

2. The minimum San Joaquin River flow requirement at Vernalis was changed following the
pulse flow period described above and until May 31 from 710 cfs or 1,140 cfs, depending
on hydrology, to 300 cfs. In June, the requirement was reduced to 200 cfs; and

3. The compliance point for the Western Delta agricultural salinity requirement at Emmaton
on the Sacramento River was moved to Threemile Slough on the Sacramento River from
April through June.

In addition to the workshop on February 18 discussed above, the State Water Board also held
workshops on May 20 and June 24, 2015, to discuss the TUCP and related matters. The State
Water Board has also received numerous comments, objections and petitions for reconsideration
related to this matter. The information from the workshops and comments were considered in
development of this Order.

2.6 Substance of the Temporary, Urgency Change Petition
The Petitioners request the following temporary changes to requirements that were imposed
pursuant to D-1641 for the period July 1 through November 30:

e For July, reduce the minimum Delta outflow from a monthly average of 4,000 cfs, with a
seven-day running average of no less than 3,000 cfs, to a monthly average of 3,000 cfs,
with a seven-day running average of no less than 2,000 cfs;

e Reduce the minimum Sacramento River flow requirements at Rio Vista from a monthly
average of 3,000 cfs in September and October, and 3,500 cfs in November, to a monthly
average of no less than 2,500 cfs for all three months, with a seven-day running average
of no less than 2,000 cfs; and ’

e Extend through August 15 the change to the compliance point for the Western Delta
agricultural salinity requirement from Emmaton on the Sacramento River to Threemile
Slough on the Sacramento River.

2.7 Status of Fish Species and Biological Reviews

The extreme drought conditions that have been occurring for the last four years are having
significant impacts on fish and wildlife. The TUCP changes will also have some effects on fish and
wildlife, however it is difficult to separate these effects from the effects of the drought itself in many
cases. As an attachment to the TUCP, the Petitioners submitted a Biological Review that was
prepared for purposes of consultation with the fisheries agencies pursuant to the federal Endangered
Species Act (ESA) and the California Endangered Species Act (CESA). The Biological Review
evaluates the effects on fish species listed as threatened or endangered under the ESA and CESA,
which can be indicators of conditions for aquatic species in general in the Delta watershed.
Following is a summary of the potential effects of the TUCP changes, including information from the
Biological Review that accompanied the TUCP.

Delta Smelt

Recent population indices for Delta smelt, which is listed as threatened under both the ESA and
CESA, are at record low numbers. This is of particular concern given that most Delta smelt do not
survive to spawn more than one season and are thus for the most part an annual species.
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Delta smelt have a strong positive relationship with a specific location in the low salinity zone
(LSZ) referred to as X2 where the average daily salinity at the bottom of the water column
measures 2 practical salinity units (psu). By local convention X2 is described in terms of
distance from the 2 psu isohaline to the Golden Gate Bridge. Ecologically, X2 serves as an
indicator of habitat suitability for many San Francisco Estuary organisms and is associated with
variance in abundance of diverse components of the ecosystem (Jassby et al. 1995). The LSZ
expands and moves downstream when river flows into the estuary are high. Similarly, it
contracts and moves upstream when river flows are low. At all times of year, the location of X2
influences both the area and quality of habitat available for Delta smelt to successfully complete
their life cycle. In general, Delta smelt habitat quality and surface area are greater when X2 is
located in Suisun Bay. Both habitat quality and quantity diminish the more frequently and
further the LSZ moves upstream, toward the confluence of the Sacramento and San Joaquin
rivers (Feyrer et al. 2007), thus further constraining the habitat for juvenile Delta smelt closer to
the upstream spawning areas in the lower Sacramento River, San Joaquin River, and the
Cache Slough Complex/Sacramento Deep Water Ship Channel (SDWSC).

While there are likely to be few adult Delta smelt that live through the summer, monitoring and
historical data suggests the majority of those fish are and will continue to be located outside of the
South Delta during the summer and fall. The fifth Spring Kodiak Trawl (SKT)® survey conducted the
week of May 4, 2015, identified 4 adults in the Sacramento Deep Water Ship Channel (SDWSC),
and one in Cache Slough. The fourth SKT survey, conducted during the week of April 6, 2015,
identified one adult, which was a record low for that survey (Smelt Working Group (SWG);* May 13
notes). According to the SWG, it appears fish density has become so low that the SKT has reached
or gone below its minimum effective detection ability (SWG; April 13 Notes). Additionally, in the final
week (March 30) of supplemental USFWS sampling in the lower San Joaquin River, catch of adult
Deita smelt declined precipitously to zero in the final month of sampling.

Delta Smelt spawning is likely to have peaked in March or April, with larvae detected in the
Sacramento River system in early March, and larvae detected in the lower San Joaquin River in
late March during the Smelt Larval Survey. A juvenile survey, conducted in late March and early
April detected juvenile Delta Smelt in the San Joaquin River at Jersey Point, but the subsequent
two surveys reflected presence only in SDWSC. As water temperatures rise, larvae will start to
recruit to juvenile size and may begin to disperse further throughout the system. Juvenile Delta
Smelt during the summer period typically reside in the LSZ around X2, with a substantial portion
of the population remaining in the North Delta. The CDFW Summer Townet Survey (TNS)
samples the distribution of Delta Smelt throughout the summer and early fall period, and in the
summer of 2014 consistently detected Delta Smelt in both of these areas. It is thought that Delta
Smeilt in the Cache Slough Complex use deep water areas of Cache Slough and the
Sacramento Deep Water Ship Channel as thermal refuges during high summer temperatures.
Delta Smelt continue to feed and grow throughout summer months and begin to move upstream

% The SKT has sampled annually since its inception in 2002, and replaced the fall midwater trawl in order to more
effectively track the movements of mature adult Delta smelt. The SKT samples 40 stations each month from January
to May. These 40 stations range from San Pablo Bay upstream to Stockton on the San Joaquin River, Walnut Grove
on the Sacramento River, and the SDWSC.

* The SWG consists of experts in Delta smelt biology from the USFWS, Reclamation, U.S. Environmental Protection
Agency, DWR, NMFS, and CDFW. The SWG evaluates up-to-date biological and technical issues regarding Delta
and longfin smelt and develops recommendations for consideration by the USFWS in its implementation of the
USFWS Biological Opinion.
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in early winter during periods of increased outflow and high turbidities, which typically do not
commence until December.

The proposed TUCP changes will have effects on physical habitat and water quality which may
affect Delta smelt. The changes will add to the already unfavorable conditions related to the dry
conditions. The Biological Review finds that reductions in inflows and outflows associated with
the changes to Delta outflow, Western Delta agricultural salinity and Sacramento River flows
may reduce the general quality of habitat conditions throughout the Delta. Further, survival of
Delta smelt that are currently in the interior and North Delta may be reduced through increased
exposure to degraded habitat and predators and increased travel time for migrating fish. In the
lower San Joaquin River, the upstream relocation of X2 may result in a greater proportion of the
available habitat encompassing areas of high semi-aquatic vegetation and associated low
turbidities. This could result in lower prey availability and higher predation rates on juvenile
Delta smelt. Further constraining Delta Smelt closer to the upstream spawning areas in the
lower Sacramento River, San Joaquin River, and the Cache Slough Complex/SDWSC will
increase Delta smelt exposure to less favorable conditions. Conditions in these regions are
generally warmer in the summer than locations further west due to prolonged heat waves and
less marine influence. Juvenile Delta smelt may be able to reside in thermal refugia to reduce
these effects, but it is not clear how long that cool water refugia will be available this summer.
In addition, due to the more upstream location of X2, it is also likely that summer Delta smelt
distributions will not be in areas for optimal growth and survival further west in Suisun Bay.
Reduced inflows and outflows may also affect Delta smelt’s ability to move downstream to
cooler habitats with more food resources. These effects could pose additional risks to the
persistence of local populations.

Because Delta smelt are not currently expected to be distributed in the central and south Delta
and turbidity and exports are expected to be low when operating under the TUCP changes, the
Biological Review finds that entrainment and salvage effects associated with the changes are
unlikely.

Longfin Smelt
Longfin smelt, which is listed as threatened under CESA and is a candidate for listing as

threatened or endangered under ESA, experienced its second lowest Fall Midwater Trawl
(FMWT) survey index in 2014. Similar low indices are also expected this fall. Based upon the
most recent 20mm survey data, the majority of juvenile longfin smelt appear to be distributed in
the lower Sacramento River near the confluence and in Montezuma Slough, with lower densities
near Franks Tract in the South Delta. Given the limited distribution of larvae and juveniles in the
Central and South Delta, and the very low levels of projected exports, the Biological Review
finds that the proposed changes are not expected to substantially raise the entrainment risk of
the Longfin Smelt population. While larvae in southern areas will be at risk of entrainment
during operations due to their proximity to the export facilities, the minimal export levels should
result in a low level of risk. In addition, only a small portion of the population is thought to be in
the south Delta (approximately 3.5 percent of the total larval catch). However, potential exists
for longfin smelt to migrate into the south Delta toward the end of the period of these changes.
The Biological Review indicates that the proposed changes are not expected to result in a
substantial degradation of rearing habitat for longfin smelt over conditions that would be
experienced in a dry year. The Biological Review finds that reduction in outflow due to the
proposed changes may have some negative impact on Longfin spawning and recruitment,
though this effect is hard to quantify given the already poor environmental conditions due to the
drought.
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Estuarine Habitat and Species

The Biological Review focused on species listed under ESA and CESA, but the proposed action is
also likely to have adverse effects on other beneficial uses protected under D-1641. In particular the
Delta outflow objectives in Tables 3 and 4 of D-1641 are designed to protect the estuarine
ecosystem in order to provide habitat for several species of pelagic fish and crustaceans whose
populations show strong positive relationships to Delta outflow. Since most of these species are not
afforded the protections of ESA and CESA, many have undergone population declines over the
history of water development in the Bay-Delta. As discussed above for Delta smelt, decreasing
Delta outflow constrains habitat by moving X2 and the LSZ inland from the shallow, more favorable
habitats of Suisun Bay to the deeper, channelized, and less hospitable habitats of the lower
Sacramento and San Joaquin Rivers and their confluence. This reduction in habitat quantity and
quality will also likely result in lower survival and recruitment of several other estuarine dependent

species.

Winter-Run Chinook Salmon

The endangered winter-run Chinook salmon is of particular concern during drought years. Prior to
the spawning period for winter-run Chinook salmon in the summer, adults hold in the upper
Sacramento River below Keswick Dam until they are ready to initiate spawning, with the majority of
spawning typically occurring between June and July. After spawning, the fertilized eggs require cold
water to ensure their proper development (temperatures above 56 degrees Fahrenheit being less
than optimal). It is particularly important to provide appropriate temperature conditions during the
egg development period, typically late May through early fall, because immobile eggs are not able to
seek thermal refugia as fry and parr are able to do. Adulits returning to the river in 2015 are
predominantly members of the cohort from BY 2012 (assuming a 3-year cohort cycle). Based on
cohort replacement rate (CRR)® estimates, BY 2012 had the fifth lowest CRR since 1992, making
this year’s run of particular concern.

As discussed above, temperature control was lost several weeks before the end of the egg
incubation life stage last year resulting in almost total mortality to the 2014 winter-run brood year.
Temperature management will be difficult again this year. This is of particular concern given winter-
run Chinook’s endangered status and extremely limited distribution, which reduces this population’s
ability to withstand environmental perturbations, especially during a prolonged drought when each of
the existing brood years has been already negatively affected by drought conditions.

As discussed above, the proposed changes should improve conditions for winter-run Chinook
salmon this summer and early fall, by conserving cold-water in Shasta Reservoir for use through the
spawning and egg incubation period. Nonetheless, the concern for winter-run Chinook continues
this year due to the higher target temperatures (57 to 58 degrees), uncertainty concerning the
temperature model, limited amount of cold water available and higher air temperatures.

Spring-Run Chinook Salmon

The 2014 spawning run of spring-run Chinook salmon returning to the upper Sacramento River
system also experienced significant impacts due to drought conditions as well as elevated
temperatures on the Sacramento River and other tributaries. Similar to winter-run, spring-run eggs in

® An evaluation of one spawning generation compared to the next is known as the CRR. It is a parameter used to
describe the number of future spawners produced by each spawner. This spawner-to-spawner ratio is defined by the
number of naturally spawning adults in the previous generation. The ratio describes the rate at which each
subsequent generation, or cohort, replaces the previous one, and can be described as a natural cohort replacement

rate.
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the Sacramento River experienced significant and potentially complete mortality due to high water
temperatures downstream of Keswick Dam starting in early September 2014 when water
temperatures exceeded 56 degrees Fahrenheit. Extremely few juvenile spring-run Chinook salmon
were observed this year migrating downstream of the Sacramento River during high winter flows,
when spring-run originating from the upper Sacramento River, Clear Creek, and other northern
tributaries are typically observed, indicating that the population was significantly impacted. Similar
concerns for spring-run exist this year as for winter-run. While spring-run have greater distribution
and inhabit locations in addition to the Sacramento River, conditions on those streams are also
expected to be poor due to the drought. The conservation of storage expected as a result of the
changes in the TUCP are expected to also benefit spring-run this year.

Fall-Run Chinook Salmon

Impacts to other anadromous species not addressed in the Biological Review, including
commercially important fall-run Chinook salmon are also expected as a result of the drought. If these
impacts are severe enough they could result in significant impacts to the commercial and recreation
fishing industry.

Adult fall-run Chinook salmon typically migrate into natal rivers from September to December, with
peak migration typically occurring in November. Spawning may occur as early as November when
temperatures in the rivers are lower than 55 degrees Fahrenheit. Egg incubation also may occur in
November, but can vary depending on water temperatures and timing of spawning. Optimal water
temperatures for egg incubation range from 41 to 55 degrees Fahrenheit. Eggs that incubate at
temperatures higher than 60 degrees Fahrenheit and lower than 38 degrees Fahrenheit suffer high
mortality rates. The proposed changes are likely to improve conditions for fall-run Chinook by
conserving water in Project reservoirs that may be needed for temperature control in the fall.
Despite this improvement, however, projected end of September storage conditions in Shasta,
Folsom and New Melones Reservoirs may be insufficient to avoid significant impacts to fall-run
Chinook salmon spawning and incubating during the end of 2015 because of a lack of cold water
pool availability.

Steelhead

Steelhead have also likely been affected by the drought, but given the difficulty in sampling for these
fish it is problematic to determine exactly how the species have been affected. Adult steelhead
abundance is not estimated in the mainstem of the Sacramento River or any waterways of the
Central Valley. The drought conditions are causing increased stress to steelhead populations (with
or without water project operations) from low flows causing reduced rearing and migratory habitat,
increased water temperatures affecting survival, and likely higher than normal predation of juvenile
steelhead. The changes proposed in the TUCP will conserve Project storage which will mitigate
these effects to some extent. Regardless of the changes though, steelhead survival will likely be low
in all tributaries and migratory pathways, and is likely to result in a smaller returning year class of
steelhead emigrating this year. '

Green Sturgeon
Information on green sturgeon is extremely limited. Adult green sturgeon may be present in the

Delta from March to September, with the principal occurrence in upstream spawning areas in
the Sacramento River occurring from mid-April to mid-June. Juvenile green sturgeon are
routinely collected at the SWP and CVP salvage facilities throughout the year. Salvage records
indicate that sub-adult green sturgeon may be present in the Delta during any month of the year
in low numbers, but are most commonly salvaged in July and August. The proposed changes
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are expected to provide similar benefits for green sturgeon as described ’above for salmon and
steelhead related to improved storage and cold water resources.

2.8 Emergency Drought Barrier

On April 17, 2015 DWR applied for water quality certification to install an emergency drought barrier
at West False River to help preserve water quality in the Delta. The temporary rock barrier will
prevent tide-driven saltwater from pushing too deeply into the Delta and allow water managers to
retain some water in upstream reservoirs for release later in the year. The State Water Board issued
a water quality certification for the West False River barrier on May 4, 2015, and DWR completed
closure of the barrier in late May and full construction in mid-June. Although the State Water Board
approved the emergency drought barrier separately, installation of the barrier, together with the
changes approved by this Order, will affect water quality and flows in the Delta. Accordingly, this
Order addresses the need for additional monitoring in light of the barrier.

3.0 APPLICABILITY OF THE CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA) AND
WATER CODE SECTION 13247

Ordinarily, the State Water Board must comply with any applicable requirements of CEQA prior

to issuance of a temporary urgency change order pursuant to Water Code section 1435. (See

Cal. Code Regs., tit. 23, § 805.) The Governor's April 1, 2015 Executive Order B-29-15

extended the waiver of CEQA and Water Code section 13247 contained in the prior

proclamations and executive orders through May 31, 2016. Absent suspension of section

13247, the State Water Board could not approve a change petition that modifies permits and

licenses in a way that does not provide for full attainment of water quality objectives as required

by the Bay-Delta Plan, even during a drought emergency.

4.0 PROCEDURAL REQUIREMENTS CONCERNING THE TEMPORARY URGENCY
CHANGE PETITION
The State Water Board may issue a temporary urgency change order in advance of public notice.
(Wat. Code, § 1438 subd. (a).) Public notice must be provided as soon as practicable, unless the
change will be in effect less than 10 days. (Id., § 1438 subds. (a), (b) & (c).). Any interested person
may file an objection to a temporary urgency change. (/d., subd. (d).) The State Water Board must
promptly consider and may hold a hearing on any objection. (/d., subd. (e).) State Water Board
Resolution 2012-0029 delegated to the Board Members individually and to the Executive Director the
authority to hold a hearing, if necessary, and act on a temporary urgency change petition.
(Resolution 2012-0029, 2.2, 4.4.1)¢ ,

The State Water Board issued a notice of the original TUCP this year (submitted on January 23,
2015) on January 27, 2015. In addition to the Board providing public notice of the TUCP, the
Petitioners published the notice in 19 newspapers from January 31 to February 5, 2015, in
accordance with Water Code section 1438, subdivision (b)(1). Workshops were held on February 18
and May 20, 2015, which were also publically noticed, and provided a forum for individuals and
entities to comment on the TUCP, and other drought related issues. On June 8, 2015, the State
Water Board issued a notice for the May 21, 2015 request to modify and renew the TUCP. Similar to
the January 23 TUCP, and in accordance with Water Code section 1438, subdivision (b)(1), the
Petitioners published the notice in newspapers from June 20 to Jun 28, 2015. The State Water
Board also posted the request on its website, and notified persons on its email distribution lists of the
request. The State Water Board also held another workshop on June 24, 2015, to discuss drought

® The Deputy Director for Water Rights may act on a temporary urgency change petition if there are no objections to
the petition.

17





Page 18 of 31

related Project operations this year, particularly proposed operations to control temperatures on the
Sacramento River this summer.

Since the original notice of the first TUCP in January, the State Water Board has received numerous
comments, objections and petitions for reconsideration. This Order does not provide written
responses to all of the comments and objections due to the urgent nature of the request and the
limited time to respond to the large number of comments and objections received. To the extent that
issues have not been addressed, written responses will be provided at a later date. Although
complete written responses are not being provided at this time, the comments, objections, and
issues raised in the petitions for reconsideration were considered in reaching this decision.

5.0 REQUIRED FINDING OF FACT

Water Code section 1435 provides that a permittee or licensee who has an urgent need to change
the point of diversion, place of use, or purpose of use from that specified in the permit or license may
petition for a conditional temporary change order. The State Water Board’s regulations set forth the
filing and other procedural requirements applicable to temporary urgency change petitions. (Cal.
Code Regs., tit. 23 §§ 805, 806.) The State Water Board's regulations also clarify that requests for
changes to permits or licenses other than changes in the point of diversion, place of use, or purpose
of use may be filed, subject to the same filing and procedural requirements that apply to changes in
point of diversion, place of use, or purpose of use. (/d., § 791, subd. (e).)

Before approving a temporary urgency change, the State Water Board must make the following
findings:

1. the permittee or licensee has an urgent need to make the proposed change;

2. the proposed change may be made without injury to any other lawful user of water;

3. the proposed change may be made without unreasonable effect upon fish, wildlife, or other
instream beneficial uses; and

4. the proposed change is in the public interest.

(Wat. Code, § 1435, subd. (b)(1-4).)

The State Water Board exercises continuing supervision over temporary urgency change orders and
may modify or revoke temporary urgency change orders at any time. (Wat. Code, §§ 1439, 1440.)
Temporary urgency change orders expire automatically 180 days after issuance, unless they are
revoked or an earlier expiration date is specified. (/d., § 1440.) The State Water Board may renew
temporary urgency change orders for a period not to exceed 180 days. (/d., § 1441.)

5.1 Summary of the Ordering Conditions that Support the Required Findings of Fact
As summarized and described in the introduction, this Order conditionally approves changes to
Delta outflows, Sacramento River flow at Rio Vista, and Western Delta agricultural salinity
requirements at Emmaton on the Sacramento River. This Order also includes other conditions
intended to ensure that the changes can be made (1) without injury to other legal users of water;
(2) without unreasonable effects on fish, wildlife, or other instream beneficial uses; and (3) in the
public interest.
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Following is a summary of the changes conditionally approved in this Order:

e For the remainder of July, a reduction of the minimum Delta outflow requirement from a
monthly average of 4,000 cfs, with a seven-day running average of no less than 3,000 cfs, to
a monthly average of 3,000 cfs, with a seven-day running average of no less than 2,000 cfs;

e Areduction of the minimum Sacramento River flow requirements at Rio Vista from a monthly
average of 3,000 cfs in September and October, and 3,500 cfs in November, to a monthly
average of 2,500 cfs for all three months, with a seven-day running average of no less than
2,000 cfs; and

o Through August 15, the movement of the compliance point for the Western Delta agricultural
salinity requirement from Emmaton on the Sacramento River to Threemile Slough on the
Sacramento River.

This Order continues the requirement for the Petitioners to consult on a regular basis with
designated representatives of the State Water Board and the fisheries agencies to coordinate
real-time operations based on current conditions and fisheries information to ensure that the
proposed changes pursuant to this Order will not unreasonably affect fish, wildlife, and other
instream uses of water. During the effective period of this Order, Petitioners propose to
continue to consult with members of an ad hoc team, referred to as the RTDOMT, that was
established in 2014 to fulfill this requirement.

This Order also continues the condition from the February 3, March 5, and April 6 Orders that
required DWR and Reclamation calculate and maintain a record of the amount of water
conserved through the changes authorized by this Order, as well as to describe where that

water is being conserved.

This Order continues and augments the requirement for DWR and Reclamation to develop
monthly water balance estimates indicating actual and proposed operations through the end of
the water year. To better understand the effects of the TUCP, this Order adds a requirement
that DWR and Reclamation also identify any Coordinated Operations Agreement’ imbalances.
In addition, this Order continues the requirement for DWR and Reclamation to conduct
necessary modeling and monitoring to inform real-time operational decisions and adds a
specific requirement that necessary monitoring be conducted to understand the effects of
reduced outflows with the emergency drought barrier at False River installed.

This Order continues the requirement that Reclamation implement a Temperature Management
Plan on the Sacramento River as approved by the Executive Director. In addition, this Order
imposes additional temperature monitoring, modeling, reporting and planning requirements to
improve real-time temperature management on the Sacramento River.

This Order also continues and modifies the requirement for Reclamation to develop and
implement a plan approved by the Executive Director for operations of New Melones Reservoir
that reasonably protects fish and wildlife on the Stanislaus River. This Order also requires
Reclamation to evaluate and document the effectiveness of this year’'s operations to protect

fishery resources.

” The Coordinated Operations Agreement (COA) is an agreement between the United States of America and the
State of California that determines the respective sharing of water costs between the Projects to meet D-1641
objectives in the Delta. The agreement was enacted in 1986 for coordinated operations of the Projects. The principal
tools the Projects rely on to meet D-1641 objectives in the Delta include increasing releases from upstream Project
reservoirs, reduction in Project exports, and opening of the Delta Cross Channel Gates (DCC).
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Upon the request of the Executive Director, this Order requires Reclamation and DWR to
propose adjusted operations to ensure that critical water supplies are available for municipal
and industrial use, including to cities served by Folsom Lake, and to provide cooling water
needed to maintain grid reliability. This Order also requires Reclamation to consult with CVP
refuge contractors and provide necessary information for their planning decisions.

This Order continues to reserve the Executive Director's authority to require modifications to the
Order to protect fish and wildlife or other uses of water based on additional information.

5.2 Urgent Need for the Proposed Changes

Under Water Code section 1435, subdivision (c), an “urgent need” means “the existence of
circumstances from which the board may in its judgment conclude that the proposed temporary
change is necessary to further the constitutional policy that the water resources of the state be
put to beneficial use to the fullest extent of which they are capable and that waste of water be

prevented . ...”

As discussed in section 2.2, California is in its fourth year of drought. Reservoir levels are very
low and will likely recede quickly due to historically low snowmelt and resulting significantly
reduced inflows to reservoirs and streams. These reduced storage levels and reduced inflows
create an urgent need to conserve, protect, and provide flexibility in making existing water
resources available for various uses.

Relevant to the issue of urgency, as well as the findings regarding unreasonable impacts on fish
and wildlife and the public interest, are the water supply benefits that are expected as a result of
the changes. The changes approved in this Order are expected to result in over 330 TAF of
water supply and storage benefits (see table below). Combined with the previous orders
conditionally approving the TUCP this year, the water supply and storage benefits total almost 700
TAF this year. The changes will improve the Projects’ ability to meet various obligations this
summer and fall. Specifically, on the Sacramento River adequate storage must be maintained
into the fall to protect temperatures on the Sacramento River. In order to maintain this water in
storage, reservoir releases must be reduced. As discussed above, reduced reservoir releases
from Shasta Reservoir increase the burden on other Project facilities to meet Delta salinity and
outflow requirements. The changes in this Order will reduce those effects. The Executive
Director will also continue to monitor the situation to determine whether DWR and Reclamation
should be required to propose adjusted operations to ensure that critical water supplies are
available for municipal and industrial use, including to cities served by Folsom Lake, and to
provide cooling water needed to maintain grid reliability.

There will be impacts to fish and wildlife from the reduced flows and other changes. However,
these effects will be offset to some extent by increasing cold water pool resources throughout
the year and supplies for fisheries and other purposes. The increased storage will be realized in
a combination of Shasta, Oroville and Folsom reservoirs and south of Delta reservoirs where it
will mitigate to some extent the low storage conditions caused by the drought and where it can
be used for various purposes later, including water supplies for contractors, salinity control and
fisheries purposes.

The changes approved in this Order could result in the following reductions in flows and
increases in water supplies and storage:

20





Page 21 of 31

Reductions in Flows and Water Supply/Storage Savings
Under the TUCP Order July Through November*

Assumed D-1641 Requirements (cfs) Jul Aug Sep Oct Nov
Rio Vista Flows N/A N/A 3,000 3,000 3,500
Delta Outflows 4,000 3,000 3,000 3,000 3,500
Salinity Compliance Location Emmaton Emmaton N/A N/A N/A
TUCP Requirements (cfs) Jul Aug Sep Oct Nov
Rio Vista Flows N/A N/A 2,500 2,500 2,500
Delta Outflows 3,000 3,000 3,000 3,000 3,500
Salinity Compliance Location Thr(;(lamlle Thrselemlle N/A N/A N/A
Theoretical Savings (TAF) Jul Aug Sep Oct Nov
Rio Vista Flows N/A N/A 29.8 30.7 29.8
Delta Outflows 61.5 0 0 0 0
Salinity Location & Barrier 73.5 64.7 47.1 -2.3 0
Total 135.0 64.7 76.8 28.5 29.8
Total of Theoretical Saving July through November (TAF) = 334.8

*Notes: Assumes the same savings for salinity compliance as last year, though the savings this
year will likely be higher than last year if conditions remain dry.

Together, operations to meet unchanged Delta outflow, Sacramento River flow at Rio Vista, and
Emmaton salinity could have a variety of effects depending how operations would be prioritized. It
could significantly deplete storage, reduce deliveries north of the Delta and reduce opportunities to
export water, making those supplies unavailable for the remainder of the season, for water supply
contractors, prior water right holders, fisheries protection, control of Delta salinity and refuge
supplies. Reductions in supplies to water users upstream of the Delta would reduce the ability of
those water users to provide much needed transfers during the drought, which would adversely
affect south of Delta export users and potentially refuges. Reductions in surface water supplies
would also place additional strain on aiready significantly depleted groundwater basins. As such,
there is an urgent need for these changes.

In summary, in light of the severe magnitude and length of the drought, there is an urgent need
for the proposed changes to address or help to minimize the significant impacts to water
supplies that have occurred over the last several years, and to help address the associated
severe economic impacts in some communities, as well as impacts to fish, wildlife, and
beneficial uses, especially given that foregone opportunities to conserve storage for later use

cannot be regained.

5.3 No Injury to Any Other Lawful User of Water

The proposed changes wili not injure any other lawful user of water. As used in Water Code
section 1435, the term “injury” means invasion of a legally protected interest. (State Water
Resources Control Board Cases (2006) 136 Cal.App.4th 674, 738-743.) Riparian and
appropriative water right holders with rights to divert water below Project reservoirs only are
entitled to divert natural and abandoned flows, and in the case of riparians only natural flows;
they are not entitled to divert water previously stored or imported by the Projects that is released
for use downstream, including stored water that is released for purposes of meeting water quality
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objectives. (See id. at pp. 738, 743, 771.) Similarly, water right holders only are entitled to the
natural flows necessary to provide adequate water quality for their purposes of use; they are not
entitled to have water released from upstream storage in order to provide better water quality
than would exist under natural conditions, and they are not entitled to better water quality than
necessary to allow them to use the water to which they are entitled. (See Wright v. Best (1942)
19 Cal.2d 368, 378-379; see also Deetz v. Carter (1965) 232 Cal.App.2d 851, 856.)
Accordingly, legal users of water will not be injured to the extent that the Projects release less
previously stored water as a result of the changes.

To the extent that the Projects divert natural or abandoned flows during the effective period of
this Order, other lawful users will not be injured by the proposed changes because the Projects
will continue to meet modified Delta outflow and Sacramento River flow and salinity
requirements, and adequate flows are expected to remain in the system to meet the demands of
other lawful users of water. Moreover, approval of the proposed changes does not affect the
Petitioners’ obligation to curtail their diversions of natural and abandoned flows to the extent
necessary to protect senior water right holders, or to meet any independent contractual
obligations that the Petitioners may have. Further, this Order requires that the Petitioners’
bypass natural and abandoned flows when they are not meeting the Sacramento River at
Emmaton agricultural salinity requirement to prevent injury to other lawful users of water.

The Petitioners also conducted salinity modeling for the changes that indicates that the change
in the salinity compliance location from Emmaton to Threemile Slough may result in increases
in salinity in various locations in the Delta similar to what occurred last year. However, records
of historic salinity measurements indicate that these increases would be less than what would
occur without the Projects because the Projects ensure that salinity does not intrude upstream
into the Delta by supplementing natural inflow with storage releases in very dry conditions like
this year when salinity would otherwise intrude far upstream into the Delta. Based on the
information provided, and as conditioned herein, the proposed changes will not injure other
users of water due to changes in water quality.

5.4 No Unreasonable effect upon Fish and Wildlife, or Other Instream Beneficial Uses

The USFWS submitted a concurrence letters on June 26, 2015, and NMFS and DFW submitted
concurrence letters on July 2, 2015, indicating that the changes proposed in the TUCP are in
compliance with ESA and CESA requirements. The concurrence letters also address issues related
to, but outside of the scope of this approval, including the Sacramento River temperature
management plan, extension of the transfer window and the False River drought barrier. In their
concurrence letter, USFWS concurred with Reclamation’s determinations that the proposed changes
to D-1641 for July through November 2015 are consistent with the range of effects previously
analyzed in the 2008 Biological Opinion. USFWS acknowledges the conclusions in the Biological
Review that the ongoing drought continues to affect Delta smelt and that there are uncertainties in
these conclusions. USFWS states that the continued declining trend in Delta smelt abundance raises
concern regarding impacts of drought-related stressors on the population, and that Delta smelt
entrainment risk will be subject to reevaluation and adjustment to changing conditions. Furthermore,
abundance trends and risk evaluation will be based on a review of Delta smelt distribution and catch
data, ongoing Interagency Ecological Program monitoring and fish salvage operations, as well as
gauge data. In their concurrence letter, NMFS concurred that operations under the proposed
changes requested by the TUCP are within the limits of the Incidental Take Statement of the 2009
Biological Opinion. NMFS finds that the potential effects of the proposed changes under the TUCP
were considered under the 2009 Biological Opinion. However, NMFS acknowledges that quantifying
the specific effects of any particular action, or the full suite of actions, is difficult as a result of
combined uncertainties relating to migration timing of listed species, quantitative relationships, and
specific timing, magnitude, and duration of any particular action. Based on the concurrence
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determinations by USFWS and NMFS, and based on CDFW'’s review of the changes and associated
Biological Review, CDFW also concurs that the existing CDFW consistency determinations remain in
effect and no further CESA authorization from CDFW is necessary.

In addition to the fisheries agencies, the Central Valley Regional Water Quality Control Board
(Central Valley Board) submitted an email in accordance with California Code of Regulations Title
23, section 794 requiring water right petitioners to consult with the appropriate Regional Water
Quality Control Board regarding potential effects of the proposed changes. The Central Valley
Board submitted comments recommending that the Projects participate in the Central Valley Board’s
Regional Monitoring Program (RMP) to help to better understand trends in water quality and related
issues. This Order does not specifically address the longer term efforts of the RMP, but does require
various activities to better understand the effects of the changes on water quality and beneficial
uses.

In determining whether the impacts of the proposed changes on fish and wildlife are reasonable,
the short-term impacts to fish and wildlife must be weighed against the long-term impacts to all
beneficial uses of water if the changes are not approved, including impacts to irrigated
agriculture, municipal and industrial use, use by wildlife refuges, stored water needed for
downstream temperature control and salinity control in the Delta, and other fish and wildiife uses.
Further, the effects that have occurred to the species over several years must be considered.
Information previously submitted by the fisheries agencies summarized how insufficiencies in the
quality and quantity of Delta flows have contributed to the decline of the Delta ecosystem.
Several processes to ameliorate the effects of these insufficiencies at the state, federal and local
levels include development of Biological Opinions, Recovery Plans, Delta Outflow criteria,
comprehensive review and update of the Bay-Delta Plan, and drought contingency planning, as
well as many other efforts.

As discussed above, historically low snowpack will result in very low inflows the remainder of
the year that typically maintain stream flows over the summer and provide inflows to reservoirs.
These dry conditions are expected to adversely affect habitat conditions for various species.
While maintaining the D-1641 flow and water quality requirements would provide some short-
term benefits to these species, the overriding effects of the drought would persist. Further,
meeting those requirements would reduce the storage available in Project reservoirs later in the
year for cold-water flows for fish, deliveries to agriculture, municipalities, wildlife refuges and
other users, for salinity control and minimal reserves going into the next water year. As
discussed above, of particular concern this year is ensuring that adequate water remains in
storage in Shasta Reservoir to provide for temperature control on the Sacramento River
throughout the temperature control season. Without these changes, it is very likely that
Reclamation would not be able to maintain temperature control in accordance with the revised
temperature management plan without significantly impacting water supplies for Sacramento
River settlement contractors, exporters, and the municipal and agricultural users and fishery
resources dependent on other Project reservoirs, including Folsom and Oroville.

As discussed above, increased water supplies available to users upstream of the Delta are also
likely to benefit users south of the Delta who engage in transfers, which are expected to occur
later this year. Transfer supplies are critically important sources of supply to south of Delta
users during dry conditions when there are low to no contract allocations. These transfers help
to ensure that permanent crops and other economically important agricultural uses are
sustained. Transfers also reduce the reliance on groundwater to some extent. As mentioned
previously, groundwater supplies after four years of drought are significantly depleted. Prolonged
overdraft of groundwater basins may result in a permanent reduction in the capacity of those
storage basins, subsidence, and associated significant infrastructure effects. All of these effects
present significant concerns that must be balanced with protections for fish and wildlife.
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To ensure that the changes approved in this Order that may reduce flows will not have
unreasonable impacts on fish and wildlife, this Order includes several provisions including:

1. To address the significant concerns with temperature management for winter-run and
other Sacramento River salmonids this year, this Order requires Reclamation to operate in
compliance with a revised Temperature Management Plan approved by the Executive
Director and to update that plan as necessary. This Order also requires Reclamation to
conduct additional consuitation, modeling, monitoring, reporting and planning to improve
temperature management on the Sacramento River.

2. To address the concerns described above with operations of New Melones, this Order
requires Reclamation to perform additional consultation and temperature modeling to
update its plan required by the April 6 TUCP Order to protect fish and wildlife from
elevated temperatures and related impacts due to low storage conditions. The Order
requires Reclamation to implement the approved plan and any changes directed by the
Executive Director necessary to reasonably protect fish and wildlife. To improve
planning in the future, the Order also requires Reclamation to submit a report that
evaluates and documents the effectiveness of this year's Stanislaus River operations in
protecting fishery resources.

3. This Order requires DWR and Reclamation to conduct necessary modeling and
monitoring and to prepare other necessary technical information to inform operational
decisions. Specifically, this Order requires DWR and Reclamation to conduct necessary
monitoring to understand the effects of operations associated with the temporary
drought barrier at False River, including reductions in Delta outflows. This information
along with fisheries information provided by the fisheries agencies will enable the
Executive Director and the Board to monitor the effects of this Order and make changes
as necessary to avoid any unreasonable impacts to fish and wildlife or other instream
beneficial uses.

4. This Order further requires Reclamation to consult with and provide information to CVP
refuge contractors to improve planning for refuge supplies. '

In summary, the changes that may result in reductions in flows approved in this Order balance
the various uses of stored water into the summer and fall by improving water supplies for water
allocations, wildlife refuges, and salinity control, and at the same time meeting temperature
control requirements. Additionally, the reductions to Delta outflows, Rio Vista flows, and change
in Western Delta salinity requirements will allow the Projects to conserve upstream storage for
use later in the year for fish and wildlife and other uses. Based on the above, the potential for
impairment to fish, wildlife, or other instream beneficial uses from the approved temporary
changes is not unreasonable considering the water supply benefits of the changes, and the
impacts to agricultural, municipal and wildlife refuge supplies and fish and wildlife that could
occur if the temporary changes are not approved.

5.5 The Proposed Change is in the Public Interest

The temporary modifications authorized in this Order will make the best use of limited water
supplies and are accordingly in the public interest. As discussed above, hydrologic and water
supply conditions in the Bay-Delta watershed continue to be highly impacted by the drought
and are inadequate to meet all of the demands for water in the basin this year and heading
into next year if conditions continue to be dry. To respond to these conditions, the changes in
the Order are warranted to reduce to some extent the significant fisheries and water supply
related impacts expected if conditions remain dry. The changes approved in this Order will
help conserve stored water so that it can be released for multiple purposes the rest of this
year, including municipal and agricultural supply, wildlife refuge supplies, temperature control
on the Sacramento River and salinity control in the Delta. The changes approved in this
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Order will also allow for exports for critical purposes. The changes approved in this Order
balance the various uses of water now and in the future while preserving water right priorities
and protecting the public interest. This Order also requires planning, modeling, consulting,
monitoring and reporting and reserves authority to modify the Order to ensure that it remains in
the public interest.

6.0 CONCLUSIONS

The State Water Board has adequate information in its files to make the evaluation required by
Water Code section 1435 concerning the modification and renewal of the TUCP Order

discussed above.
| conclude that, based on the available evidence:
1. The Petitioners have an urgent need to make the proposed changes;

2. The petitioned changes; as conditioned by this Order, will not operate to the injury of any
other lawful user of water;

3. The petitioned changes, as conditioned by this Order, will not have an unreasonable effect
upon fish, wildlife, or other instream beneficial uses; and

4. The petitioned changes, as conditioned by this Order, are in the public interest.
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ORDER

NOW, THEREFORE, IT IS ORDERED that the petition for temporary urgency change in permit
and license conditions under Permits 16478, 16479, 16481, 16482 and 16483 (Applications
5630, 14443, 14445A, 17512 and 17514A, respectively) of the Department of Water Resources
(DWR) for the State Water Project (SWP) and License 1986 and Permits 11315, 11316, 11885,
11886, 11887, 11967, 11968, 11969, 11970, 11971, 11972, 11973, 12364, 12721, 12722,
12723, 12725, 12726, 12727, 12860, 15735, 16597, 20245, and 16600 (Applications 23, 234,
1465, 5638, 13370, 13371, 5628, 15374, 15375, 15376, 16767, 16768, 17374, 17376, 5626,
9363, 9364, 9366, 9367, 9368, 15764, 22316, 14858A, 14858B, and 19304, respectively) of the
United States Bureau of Reclamation (Reclamation) for the Central Valley Project (CVP); is
approved in part, subject to the following terms and conditions. Except as otherwise provided
below, all other terms and conditions of the subject license and permits, including those added
by the State Water Resources Control Board (State Water Board) in Revised Decision 1641
(Decision 1641) shall remain in effect. This Order shall be effective until December 30, 2015.

1. Except as otherwise provided in condition 2, below, during the time periods specified
below, or until such time as this Order is amended or rescinded, the requirements of
Decision 1641 for DWR and Reclamation to meet specified water quality objectives are
amended as follows:

a.

During July, the minimum Delta outflow level specified in Table 3 of Decision
1641 as measured by the Net Delta Outfiow Index (NDOI) described in Figure 3
of Decision 1641 shall be no less than 3,000 cubic-feet per second (cfs) on a
monthly average. The 7-day running average shall be no less than 1,000 cfs
below the monthly average.

During September, October and November the minimum Sacramento River at
Rio Vista flow rate specified in Table 3 of Decision 1641 shall be no less than
2,500 cfs on a monthly average. The 7-day running average shall be no less
than 2,000 cfs.

Through August 15, 2015, the Western Delta, Sacramento River at Emmaton
electrical conductivity (EC) compliance location specified in Table 2 of Decision
1641 is moved to Threemile Slough on the Sacramento River.

Through November 30, 2015, the maximum Export Limits specified in Table 3 of
Decision 1641 are modified as follows:

i. When Decision 1641 Delta outflow, Rio Vista flow, and Emmaton EC
requirements in Tables 2 and 3 of Decision 1641 are not being met, the
combined maximum exports at the SWP Banks Pumping Plant and the
CVP Jones Pumping Plant shall be no greater than 1,500 cfs.

ii. During the effective period of this Order, if precipitation events occur that
enable DWR and Reclamation to fully comply with the above referenced
requirements, then Decision 1641 requirements shall be operative, except
that any SWP and CVP exports greater than 1,500 cfs shall be limited to
natural or abandoned flow, or transfers as specified in condition 1.d.iii.

ii. These export limitations do not apply to water transfers. Based on
additional information or changed circumstances, the export limits
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imposed pursuant to this Order may be modified through the consuiltation
process described in condition 2, below.

2. DWR and Reclamation shall consult on a regular basis with designated representatives from
the State Water Board, the National Marine Fisheries Service (NMFS), the U.S. Fish and
Wildlife Service, and the Department of Fish and Wildlife (DFW) (collectively fisheries
agencies) concerning current conditions and potential changes to SWP and CVP operations
to meet health and safety requirements and to reasonably protect all beneficial uses of
water. The Executive Director will designate a representative who will be authorized to
make real-time operational decisions, including how often DWR and Reclamation need to
consult with representatives of the State Water Board and fisheries agencies. If the State
Water Board approves any additional temporary urgency changes pursuant to the temporary
urgency change petition that is the subject of this Order, or otherwise modifies this Order,
the State Water Board will provide notice and an opportunity for interested persons to
comment or object. Based on public comments or objections, further changes may be made
to this Order. Information concerning changes to this Order will be posted on the State
Water Board's website within 24 hours.

3. DWR and Reclamation shall calculate and maintain a record of the amount of water
conserved in storage or exported through the changes authorized by this Order, as well as a
record of where that water was conserved, and shall submit such records on a monthly
basis to the State Water Board and fisheries agencies within 20 working days after the first
day of the following month. The water conserved as a result of this approval shall be used in
accordance with the Petitioners’ current CVP and SWP operations plan associated with the
June 25, 2015 revised Temperature Management Plan for the Sacramento River with any
updates that are agreed to through the consultation process described in condition 2 above.

4. DWR and Reclamation shall develop monthly water balance estimates indicating actual and
proposed operations through the end of the water year, including:

a. Upstream: Inflows to and storage levels in the major reservoirs (Shasta, Folsom,
Oroville, Trinity, Whiskeytown, New Melones). River releases from the
aforementioned reservoirs. Flows in the San Joaquin River above the junction
with the Stanislaus River. Transfers from the Trinity system, including Carr Power
Plant and Spring Creek Tunnel flows.

b. Delta: inflows, channel depletions, exports, and outflows;

c. SWP: deliveries to Feather River Service Area contractors, north of Delta Table
A contractors, South of Delta Table A contractors;

d. CVP: deliveries to Settlement contractors, American River municipal and
industrial (M&l) contractors, Sacramento River agricultural water service
contractors, Sacramento River M&l water service contractors, Contra Costa
Water District, north of Delta refuges, exchange contractors, south of Delta
agricultural water service contractors, south of Delta M&I water service
contractors, south of Delta refuges, East side water right holders, New Melones
East side, and Friant Unit;
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e. South of Delta water transfers, including the transferors, transferees and the
quantities transferred; and

f. Any Coordinated Operations Agreement imbalances.

The water balance shall be posted on DWR’s website and updated as necessary based
on changed conditions. Monthly updates shall be posted and provided to the State
Water Board and fisheries agencies within 20 working days after the first day of the
following month.

5. DWR and Reclamation shall conduct necessary modeling and monitoring and prepare
other necessary technical information to inform operational decisions. Specifically, DWR
and Reclamation shall conduct necessary monitoring to understand the effects of
operations associated with the temporary drought barrier at False River, including
reductions in Delta outflows. DWR and Reclamation shall consult with the fisheries
agencies and State Water Board staff through the consultation process described in
Condition 2 above to identify needed modeling and monitoring. Required modeling and
monitoring shall be determined by the Executive Director or his representative, taking
into consideration input from the relevant agencies, including DWR, Reclamation, and
the fishery agencies. DWR and Reclamation shall timely make available technical
information to inform these operational decisions, including planned operations,
temperature models, modeling and monitoring information, water quality modeling and
monitoring information, information about potential impacts of operational changes on
other water users and fish and wildlife, and any other relevant information requested by
the fisheries agencies or State Water Board staff. DWR and Reclamation shall report to
the Board monthly at its Board meetings on their drought operations and the information
discussed above.

6. Pursuant to the requirements of this Order and State Water Board Order WR 90-5,
Reclamation, in consultation with the fisheries agencies, shall take the following actions:

a. Reclamation shall implement the Sacramento River Temperature Management
Plan with any changes required by the Executive Director. Key elements of the
Plan from the Shasta Temperature Management Plan-Key Concepts include:

i Base Keswick releases of 7,250 cfs in June and July.

i Base Keswick releases of 7,250 cfs in August, 6,500 cfs in September,
and 5,000 cfs in October, subject to change in accordance with the real-
time monitoring and decision making process described below based on
the performance of the plan in June and July.

i Actual operations will be decided using a real-time monitoring and
decision making process that includes representatives from the relevant
federal and State agencies. This decision making process may yield
adjustments to base operations depending on real-time conditions on the
ground.

iv Reclamation will convene the real-time monitoring and decision making
group at least weekly, and more frequently if necessary to inform
decisions about temperature operations.
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b.

C.

v Decisions regarding real-time adjustment to base operations will be made
using the principles identified in the Shasta Temperature Management
Plan-Key Components.

Reclamation shall immediately update the Sacramento River Temperature
Management Plan as conditions change or upon the request of the fisheries
agencies or Executive Director or his designee. The plan shall provide
reasonable protection for winter-run Chinook salmon during the 2015 spawning
and rearing period and consider other fisheries needs, including spring-and fall-
run Chinook salmon. Reclamation shall conduct all necessary modeling,
monitoring and reporting to inform temperature operations. Specifically,
Reclamation shall submit to the fisheries agencies and State Water Board staff:

i. Updated reservoir temperature profile measurements no less than weekly
for Shasta and every two weeks for Trinity and Whiskeytown reservoirs in
digital format, unless otherwise approved;

i. Immediately upon any change in conditions or upon the request of the
fisheries agencies or State Water Board staff, updated annotated
temperature modeling including the following information:

1. Identification of the model run date;

2. Input and output files;

3. Keswick flow release level (if static), or time series, as
appropriate;

4. The meteorological assumptions used for the run;

5. Titles or notes that explain the temperature target of the run, and
at what location; and

6. Other notes that describe if the run was done to target a specific
temperature based on the other run assumptions or if the
meteorological conditions were simply imposed on another run.

iii. With the exception of weekends and holidays, daily updates of average
daily river temperature conditions, including the Shasta temperature
control device weighted average, Spring Creek Power House weighted
average, and Sacramento River miles 302, 298 and 293 temperatures;
10-day forecasted Redding high and low air temperatures; and

iv. Actual and forecasted CVP and SWP monthly operations immediately
upon any significant change in conditions, including input assumptions for
major system inflows and outflows, including accretion and depletion
assumptions.

For the remainder of the drought, Reclamation shall meet no less than weekly
with the Sacramento River Temperature Task Group (SRTTG) to discuss
operations and options for reducing or avoiding redd dewatering, stranding and
temperature impacts to winter-run Chinook salmon. Reclamation shall
immediately notify the SRTTG of any significant changes to environmental or
operational conditions that may affect temperatures and shall convene a meeting
with the SRTTG to discuss unless the SRTTG members indicate a meeting is not
needed. Reclamation shall provide notes from the meetings to the SRTTG within
5 days following the meeting for review and approval and shall post the approved
notes and handouts from the meetings on its website immediately upon approval.
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7.

Reclamation shall confer on recommendations from the SRTTG during the
consultation process and other applicable CVP and SWP operational decision-
making meetings. Reclamation shall immediately make available technical
information requested by the Executive Director or his designee through the
consultation process. Reclamation shall report monthly to the State Water Board
during its Board meeting on actions that have been or will be taken to reduce
impacts to winter-run Chinook salmon, through the remainder of the drought.

d. Reclamation shall meet with State Water Board and fisheries agency staff before
August 7, 2015, to develop a plan for providing information and tools needed to
independently run the Sacramento River Temperature model.

e. In consultation with the fisheries agencies and State Water Board staff, perform a
review and evaluation of the water year 2015 temperature control season to
evaluate the effectiveness of temperature control operations this year, as well as
necessary actions to improve temperature control operations in the future,
beginning in the next water year. Reclamation shall perform any necessary
analyses to identify the source of any significant discrepancies between
projected and observed temperatures. All analyses associated with this
evaluation shall be submitted with the evaluation. The evaluation shall be
submitted to the State Water Board and SRTTG by January 15, 2016.

In consultation with the fisheries agencies, Oakdale and South San Joaquin Irrigation
Districts and State Water Board staff, Reclamation shall revise its May 15, 2015 plan to
reasonably protect fish and wildlife on the Stanislaus River using current hydrologic and
storage information and revised temperature modeling. The assumptions for the
temperature modeling shall be developed in consultation with the organizations identified
above and shall be prepared as soon as practical. The plan shall identify how operations
on the Stanislaus River will be managed this summer and fall to minimize impacts to fish
and wildlife, including optimizing use of the low level outlet on New Melones Reservoir
for temperature control and other operational measures. The plan shall be submitted to
the Executive Director for approval and to the fisheries agencies by July 10, 2015, and
shall be updated as necessary based on changed circumstances. Reclamation shall
implement the approved plan and any changes directed by the Executive Director
necessary to reasonably protect fish and wildlife.

In consultation with the fisheries agencies, Reclamation shall prepare and submit to the
State Water Board a report that evaluates and documents the effectiveness of this year's
Stanislaus River operations in protecting fishery resources. Specifically, that report shall
evaluate the effectiveness of New Melones blending operations between the upper and
lower outlets and any other measures taken to improve temperatures, any concerns with
operating the lower outlet, actual temperature conditions in the river downstream of
Goodwin Dam, and observed fisheries conditions resulting from the operations. The
report shall be submitted to the Executive Director and fisheries agencies by January 15,
2016.

Upon request of the Executive Director, Reclamation and DWR will propose adjusted
operations to ensure that critical water supplies are available for municipal and industrial
use, including to cities served by Folsom Lake, and to provide cooling water needed to
maintain grid reliability.
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10.

11.

12.

13.

14.

Reclamation shall promptly consult with CVP refuge contractors regarding forecasted
operations and shall provide all requested information concerning forecasting,
operational assumptions, and the proposed timing and quantity of refuge water
deliveries. Reclamation shall maintain regular consultation with refuge contractors in the
fall and winter months to share information regarding current hydrological and biological
conditions, and shall work with refuge contractors to adaptively manage the delivery of
refuge water supplies as needed.

While DWR and Reclamation are operating under the changes approved by condition
1.c. of this Order, they shall bypass natural and abandoned flows to prevent injury to
other lawful users of water.

This Order may be further modified by the Executive Director or the State Water Board
based on additional public input or changed circumstances.

This Order does not authorize any act that results in the taking of a candidate,
threatened or endangered species, or any act that is now prohibited, or becomes
prohibited in the future, under either the California Endangered Species Act (Fish and
Game Code sections 2050 to 2097) or the federal Endangered Species Act (16 U.S.C.A.
sections 1531 to 1544). If a “take” will result from any act authorized under this Order,
the Petitioners shall obtain authorization for an incidental take permit prior to
construction or operation of the project. Petitioners shall be responsible for meeting all
requirements of the applicable Endangered Species Act for the temporary urgency
changes authorized under this Order.

Petitioners shall immediately notify the Executive Direcfor of the State Water Board if
any significant change in conditions occurs that warrants reconsideration of this Order.

STATE WATER RESOURCES CONTROL BOARD

ORIGINAL SIGNED BY

Thomas Howard
Executive Director

Dated:

July 3, 2015
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Attachment 1

TABLE 1

WATER QUALITY OBJECTIVES FOR
MUNICIPAL AND INDUSTRIAL BENEFICIAL USES

INTERAGENCY
STATION WATER
COMPLIANCE NUMBER YEAR TIME
LOCATION (RKI [1]) PARAMETER DESCRIPTION (UNIT) TYPE [2] PERIOD VALUE
Contra Costa Canal at Cc-5 Chloride (CI7) Maximum mean daily 150 mg/ CF No. of days each Calendar
Pumping Plant #1 (CHCCCO6) for at least the number of days Year <150 mg/1 CI-
-or- shown during the Calendar Year. w 240 (66%)
San Joaquin River at D-12 (near) Must be provided in intervals of not AN 190 (52%)
Antioch Water Works (RSANOQT) less than two weeks duration. BN 175 (48%)
Intake (Percentage of Calendar Year D 165 (45%
shown in parenthesis) C 155 (42%)
Contra Costa Canal at C-5 Chioride (CI7) Maximum mean daily (mg/} All Oct-Sep 250
Pumping Plant #1 (CHCCCO0s6)
-and-
West Canal at mouth of c-9
Clifton Court Forebay (CHWSTO)
-and-
Defta- Mendota Canal at DMC-1
Tracy Pumping Plant (CHDMC004)
-and-
Barker Slough at North -
Bay Aqueduct Intake (SLSAR3)
-and-
Cache Slough at City of C-19
Vallejo Intake [3] (SLCCH16)

[1] River Kilometer Index station number.
{2} The Sacramento Valley 40-30-30 water year hydrologic classification index (see Figure 1) applies for determinations of water year type.

{3] The Cache Slough objective to be effective only when water is being diverted from this location.
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TABLE 2

WATER QUALITY OBJECTIVES FOR AGRICULTURAL BENEFICIAL USES

INTERAGENCY
STATION WATER
COMPLIANCE NUMBER DESCRIPTION YEAR TIME
LOCATION (RKI [1]) PARAMETER (UNIT) [2] TYPE (3] PERIOD VALUE
WESTERN DELTA
Sacramento River D-22 Electrical Con- Maximum 14-day running 045EC EC from date
at Emmaton {RSAC092) ductivity (EC) average of mean daily EC April 1to shown fo
{mmbhos/fcm) date shown Aug 15 [4]
w Aug 15
AN Jul 1 0.63
BN Jun 20 1.14
D Jun 15 1.67
c - 2.78
San Joaquin River D-15 FElectrical Con- Maximum 14-day running 045EC EC from dale
at Jersey Point (RSANO18) ductivity (EC) average of mean daily EC April 1to shown fo
{mmhos/em) date shown Aug 15 [4]
w Aug 15 e
AN Auwg 15 e
BN Jun 20 0.74
D Jun 15 1.35
[of ———- 2.20
INTERIOR DELTA
Maximum 14-day running 045EC EC from date
South Fork Mokelumne River CcC-13 Electrical Con- average of mean daily EC Apnl 1to shown fo
af Terminous (RSMKLO8) ductivity (EC) {mmhostm) date shown Aug 15 [4]
w Aug 15
AN Aug 15
BN Aug 15
D Aug 15 -
@ 0.54
San Joaquin River C-4 FElectrical Con- Maximum 14-day running 045EC EC from date
at San Andreas Landing (RSAN032) Ductivity (EC) average of mean daily EC Apnl 1to shown to
(mmhoskm) date shown Aug 15 [4]
w Awg 15
AN Aug 15
BN Aug 15
D Jun 25 0.58
C - 0.87
SOUTHERN DELTA
San Joaquin River at C-10 Electrical Con- Maximum 30-day running Al Apr-Aug 07
Airport Way Bridge, Vernalis {RSAN112) ductivity (EC) average of mean daily £EC Sep-Mar 1.0
-and- {mmhos/erm)
San Joaquin River at c-6
Brandt Bridge site[5] (RSANO73)
-and-
Old River near C-8
Middle River [5] {ROLD69)
-and-
Old River at P-12
Tracy Road Bridge [5] (ROLD59)
EXPORT AREA
West Canal at mouth of Cc-9 Electrical Con- Maximum monthly All Oct-Sep 10
Cliffon Court Forebay (CHWSTO) ductivity (EC) average of mean daily EC
-and- (mmhos/cm)
Deita- Mendota Canal at DMC-1
Tracy Pumping Plant (CHDMC004)

{1] River Kilometer Index station number.
[2] Determination of compliance with an objective expressed as a running average begins on the last day of the averaging period. The averaging period commences

with the first day of the time period for the applicable objective. Ifthe objective is not met on the last day of the averaging period, all days in the averaging

period are considered out of compliance.
[3] The Sacramento Valley 40-30-30water year hydrologic classification index (see Figure 1) applies for determinations of water year type.

[4] When no date is shown, EC limit continues from Aprif 1.
[5] The 0.7 EC objective becomes effective on April 1, 2005. The DWR and the USBR shall meet 1.0 EC at these stations year round until April 1, 2005. The 0.7 EC objective is
replaced by the 1.0 EC objective from April through August after April 1, 2005 if permanent barriers are constructed, or equivalent measures are implemented, in the southern

Delta and an operations plan that reasonably protects southern Delta agriculture is prepared by the DWR and the USBR and approved by the Executive Director of the SWRCB.
The SWRCBwill review the salinity objectives for the southern Delta in the next review of the Bay-Delta objectives following construction of the barriers.
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TABLE 3

WATER QUALITY OBJECTIVES FOR FISH AND WILDLIFE BENEFICIAL USES

INTERAGENCY
STATION WATER
NUMBER DESCRIPTION YEAR TYPE TIME
COMPLIANCE LOCATION (RKI [1]) PARAMETER (UNIT) [2] [3] PERIOD VALUE
SAN JOAQUIN RIVER SALINITY
San Joaquin River at and between  D-15 (RSAN018) Electrical Maximum 14-day W,AN,BN,D Apr-May 044 [51
Jersey Point and Prisoners Point -and- Conductivity running average of .
"] D-29 (RSAN038) (EC) mean daily
EC(mmhos/cm)
EASTERN SUISUN MARSH SALINITY
Sacramento River at Collinsville C-2 (RSAC081) Electrical Maximum monthly All Oct 19.0
-and- Conductivity average of both Nov-Dec 15.5
Montezuma Slought at National S-64 (SLMZU25) (EC) daily high tide EC Jan 12.5
Steel values Feb-Mar 8.0
-and- S-49 (SLMZU11) (mmhos/cm), or Apr-May 11.0
Montezuma Siough near Beldon demonstrate that
Landing equivalent or betfer
protection will be
provided at the
location
WESTERN SUISUN MARSH SALINITY
Chadboume Slough S-21 Electrical Maximum monthly All but Oct 19.0
at Sunrise Duck Club (SLCBN1) Conductivity average of both deficiency Nov 16.5
-and- (EC) daily high tide EC period [6] Dec 15.5
Suisun Slough, 300 feet S-42 values Jan 12.5
south of Volanti Slough (SLSUS12) (mmhos/cm), or Feb-Mar 8.0
demonstrate that Apr-May 11.0
equivalent or better
protection will be Deficiency Oct 19.0
provided at the Period [6] Nov 16.5
focation Dec-Mar 15.6
Apr 14.0
May 12.5
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TABLE 3 (continued)
WATER QUALITY OBJECTIVES FOR FISH AND WILDLIFE BENEFICIAL USES

INTERAGENCY WATER
STATION DESCRIPTION YEAR TYPE TIME
COMPLIANCE LOCATION NUMBER(RKI 1[]) PARAMETER (UNIT) 2] 3] PERIOD VALUE
DELTA OUTFLOW
Net Delta Minimum monthly All Jan 4,500 [9]
Outflow Index average [8] NDO/
(NDOJ) [7] (cfs)
All Feb-Jun g
W,AN Jul 8,000
BN 6,500
D 5,000
(o] 4,000
W,AN,BN Aug 4,000
D 3,500
C 3,000
Al Sep 3,000
W,AN,BN,D Oct 4,000
c 3,000
W,AN,BN,D Nov-Dec 4,500
C 3,500
RIVER FLOWS
Sacramento River at Rio Vista D-24 Flow rate Minimum monthly All Sep 3,000
(RSAC101) average [11] flow W,AN,BN,D Oct 4,000
rate (cfs) % 3,000
W,AN,BN,D Nove-Dec 4,500
o] 3,500
San Joaquin River at Airport Way C-10 Flow rate Minimum monthly W,AN Feb-Apr 14 2,130 or 3,420
Bridge, Vemalis (RSAN112) average [12] flow BN,D and 1,420 or 2,280
rate (cfs) [13] o] May 16-Jun 710 or 1,140
w Apr 15 7,330 or 8,620
AN May 15 [14] 5,730 or 7,020
BN 4,620 or 5,480
D 4,020 or 4,880
o] 3,110 or 3,540
All Oct 1,000 [15]
EXPORT LIMITS
Combined Maximum 3-day All Apr 15 18]
export rate running average May 15 [17]
16] (cfs)
All Feb-Jun 35% Delfa inflow [21]
Maximum percent of
Delfa inflow diverted All Jul-Jan 65% Delfa inflow
[19]20)
DELTA CROSS CHANNEL GATES CLOSURE
Delta Cross Channel at Walnut — Closure of Closed gates All Nov-Jan 2]
Grove gafes Feb-May 20 —_
May 21-
Jun 15 23]
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Table 3 Footnotes

(1]
(2]

(3]

[
5]

el

(7]
8]

©

[10]

River Kilometer Index station number.

Determination of compliance with an objective expressed as a running average begins on the last
day of the averaging period. The averaging period commences with the first day of the time period
of the applicable objective. If the objective is not met on the last day of the averaging period, all
days in the averaging period are considered out of compliance.

The Sacramento Valley 40-30-30 Water Year Hydrologic Classification Index (see Figure 1) applies
unless otherwise specified.

Compliance will be determined at Jersey Point (station D15) and Prisoners Point (station D29).

This standard does not apply in May when the best available May estimate of the Sacramento River
Index for the water year is less than 8.1 MAF at the 90% exceedence level. [Note: The Sacramento
River Index refers to the sum of the unimpaired runoff in the water year as published in the DWR
Bulletin 120 for the following locations: Sacramento River above Bend Bridge, near Red Bluff:
Feather River, total unimpaired inflow to Oroville Reservoir; Yuba River at Smartville; and American
River, total unimpaired inflow to Folsom Reservoir.]

A deficiency period is: (1) the second consecutive dry water year following a critical year; (2) a dry
water year following a year in which the Sacramento River Index (described in footnote 5) was less
than 11.35 MAF; or (3) a critical water year following a dry or critical water year. The determination
of a deficiency period is made using the prior year's final Water Year Type determination and a
forecast of the current year's Water Year Type; and remains in effect until a subsequent water year
is other than a Dry or Critical water year as announced on May 31 by DWR and USBR as the final
water year determination.

Net Delta Outflow Index (NDOI) is defined in Figure 3.

For the May-January objectives, if the value is less than or equal to 5,000 cfs, the 7-day running
average shall not be less than 1,000 cfs below the value; if the value is greater than 5,000 cfs, the 7-
day running average shall not be less than 80% of the value.

The objective is increased to 6,000 cfs if the best available estimate of the Eight River Index for
December is greater than 800 TAF. [Note: The Eight River Index refers to the sum of the
unimpaired runoff as published in the DWR Bulletin 120 for the following locations: Sacramento
River flow at Bend Bridge, near Red Bluff, Feather River, total inflow to Oroville Reservoir; Yuba
River flow at Smartville; American River, total inflow to Folsom Reservoir; Stanislaus River, total
inflow to New Melones Reservoir; Tuolumne River, total inflow to Don Pedro Reservoir; Merced
River, total inflow to Exchequer Reservoir; and San Joaquin River, total inflow to Millerton Lake.]

The minimum daily net Delta outflow shall be 7,100 cfs for this period, calculated as a 3-day running
average. This requirement is also met if either the daily average or 14-day running average EC at
the confluence of the Sacramento and the San Joaquin rivers is less than or equal to 2.64
mmhos/cm (Collinsville station C2). If the best available estimate of the Eight River Index (described
in footnote 9) for January is more than 900 TAF, the daily average or 14-day running average EC at
station C2 shall be less than or equal to 2.64 mmhos/cm for at least one day between February 1
and February 14; however, if the best available estimate of the Eight River Index for January is
between 650 TAF and 900 TAF, the Executive Director of the SWRCB is delegated authority to
decide whether this requirement applies. If the best available estimate of the Eight River Index for
February is less than 500 TAF, the standard may be further relaxed in March upon the request of the
DWR and the USBR, subject to the approval of the Executive Director of the SWRCB. The standard
does not apply in May and June if the best available May estimate of the Sacramento River Index
(described in footnote 5) for the water year is less than 8.1 MAF at the 90% exceedence level.
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11

[12]

(13]

[14]

(9]

(1]

[17]

(18]

(19]

Under this circumstance, a minimum 14-day running average flow of 4,000 cfs is required in May
and June. Additional Delta outflow objectives are contained in Table 4.

The 7-day running average shall not be less than 1,000 cfs below the monthly objective.

Partial months are averaged for that period. For example, the flow rate for April 1-14 would be
averaged over 14 days. The 7-day running average shall not be less than 20% below the flow rate
objective, with the exception of the April 15-May 15 pulse flow period when this restriction does not

apply.

The water year classification for the San Joaquin River flow objectives will be established using the
best available estimate of the 60-20-20 San Joaquin Valley Water Year Hydrologic Classification
(see Figure 2) at the 75% exceedence level. The higher flow objective applies when the 2-ppt
isohaline (measured as 2.64 mmhos/cm surface salinity) is required to be at or west of Chipps
Island.

This time period may be varied based on real-time monitoring. One pulse, or two separate pulses of
combined duration equal to the single pulse, should be scheduled to coincide with fish migration in
San Joaquin River tributaries and the Delta. The USBR will schedule the time period of the pulse or
puises in consultation with the USFWS, the NMFS, and the DFG. Consultation with the CALFED
Operations Group established under the Framework Agreement will satisfy the consultation
requirement. The schedule is subject to the approval of the Executive Director of the SWRCB.

Plus up to an additional 28 TAF pulse/attraction flow during all water year types. The amount of
additional water will be limited to that amount necessary to provide a monthly average flow of 2,000
cfs. The additional 28 TAF is not required in a critical year following a critical year. The pulse flow
will be scheduled by the DWR and the USBR in consultation with the USFWS, the NMFS and the
DFG. Consultation with the CALFED Operations Group established under the Framework
Agreement will satisfy the consultation requirement.

Combined export rate for this objective is defined as the Clifton Court Forebay inflow rate (minus
actual Byron-Bethany Irrigation District diversions from Clifton Court Forebay) and the export rate of
the Tracy pumping plant.

This time period may be varied based on real-time monitoring and will coincide with the San Joaquin
River pulse flow described in footnote 18. The DWR and the USBR, in consultation with the
USFWS, the NMFS and the DFG, will determine the time period for this 31-day export limit.
Consultation with the CALFED Operations Group established under the Framework Agreement will
satisfy the consultation requirement.

Maximum export rate is 1,500 cfs or 100% of 3-day running average of San Joaquin River flow at
Vernalis, whichever is greater. Variations to this maximum export rate may be authorized if agreed
to by the USFWS, the NMFS and the DFG. This flexibility is intended to result in no net water supply
cost annually within the limits of the water quality and operational requirements of this plan.
Variations may result from recommendations of agencies for protection of fish resources, including
actions taken pursuant to the State and federal Endangered Species Act. Any variations will be
effective immediately upon notice to the Executive Director of the SWRCB. If the Executive Director
of the SWRCB does not object to the variations within 10 days, the variations will remain in effect.
The Executive Director of the SWRCB is also authorized to grant short-term exemptions to export
limits for the purpose of facilitating a study of the feasibility of recirculating export water into the San
Joaquin River to meet flow objectives.

Percent of Delta inflow diverted is defined in Figure 3. For the calculation of maximum percent Delta
inflow diverted, the export rate is a 3-day running average and the Delta inflow is a 14-day running
average, except when the CVP or the SWP is making storage withdrawals for export, in which case
both the export rate and the Delta inflow are 3-day running averages.
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(20]

[21]

[22]

(23]

The percent Delta inflow diverted values can be varied either up or down. Variations are authorized
subject to the process described in footnote 18.

If the best available estimate of the Eight River Index (described in footnote 9) for January is less
than or equal to 1.0 MAF, the export limit for February is 45% of Delta inflow. If the best available
estimate of the Eight River Index for January is greater than 1.5 MAF, the February export limit is
35% of Delta inflow. If the best available estimate of the Eight River Index for January is between
1.0 MAF and 1.5 MAF, the DWR and the USBR will set the export limit for February within the range
of 35% to 45%, after consultation with the USFWS, the NMFS and the DFG. Consultation with the
CALFED Operations Group established under the Framework Agreement will satisfy the consultation
requirement.

For the November-January period, close Delta Cross Channel gates for a total of up to 45 days. The
USBR will determine the timing and duration of the gate closure after consultation with the USFWS,
the NMFS and the DFG. Consultation with the CALFED Operations Group established under the
Framework Agreement will satisfy the consultation requirement.

For the May 21-June 15 period, close Delta Cross Channel gates for a total of 14 days. The USBR
will determine the timing and duration of the gate closure after consultation with the USFWS, the
NMFS and the DFG. Consultation with the CALFED Operations Group established under the
Framework Agreement will satisfy the consultation requirement.
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Figure 1
Sacramento Valley
Water Year Hydrologic Classification

Year classification shall be determined by computation of the following equation:
INDEX = 04*X+03*Y+03*Z

Where: X = Current year’s April — July
Sacramento Valley unimpaired runoff

Y = Current October — March
Sacramento Valley unimpaired runoff

Z = Previous year’s index’

YEAR TYPE *
The Sacramento Valley unimpaired runoff for the current water All Years for All Objectives
year (October 1 of the preceding calendar year through September
30 of the current calendar year), as published in California Wet .
Department of Water Resources Bulletin 120, is a forecast of the sum 92
of the following locations: Sacramento River above Bend Bridge, lim e g
near Red Bluff; Feather River, total inflow to Oroville Reservoir; =5
Yuba River at Smartville ; American River, total inflow to Folsom Above
Reservoir. Preliminary determinations of year classification shall be Normal |
made in February, March, and April with final determination in May. e 78
These preliminary determinations shall be based on hydrologic )
conditions to date plus forecasts of future runoff assuming normal
precipitation for the remainder of the water year.

Below
Normal

Index 6.5
Classification Millions of Acre-Feet (MAF)

Dry
Wet............... Equal to or greater than 9.2

5.4

Above Normal..... Greater than 7.8 and less than 9.2 ..
Critical

Below Normal..... Equal to or less than 7.8 and greater than 6.5 s
ndex
Millions of Acre-

Dry..ccoovvininnn. Equal to or less than 6.5 and greater than 5.4
Feet

Critical.............. Equal to or less than 5.4

! A cap of 10.0 MAF is put on the previous year’s index (Z) to account for required flood control reservoir releases during wet years.

The year type for the preceding water year will remain in effect until the initial forecast of unimpaired runoff for the current water year is
available.
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Figure 2
San Joaquin Valley
Water Year Hydrologic Classification

Year classification shall be determined by computation of the following equation:
INDEX = 0.6 *X+02*Y+0.2*Z

Where: X = Current year’s April — July
San Joaquin Valley unimpaired runoff

Y = Current October — March
San Joaquin Valley unimpaired runoff

= g O A 1
Z = Previous year’s index YEAR TYPE 2
The San Joaquin Valley unimpaired runoff for the current water A A O R
year (October 1 of the preceding calendar year through September 30 of
the current calendar year), as published in California Department of Water
Resources Bulletin 120, is a forecast of the sum of the following Wet 3.8

locations: Stanislaus River, total flow to New Melones Reservoir;
Tuolumne River, total inflow to Don Pedro Reservoir; Merced River, total ~ Above
flow to Exchequer Reservoir; San Joaquin River, total inflow to Millerton Normal
Lake. Preliminary determinations of year classification shall be made in
February, March, and April with final determination in May. These
preliminary determinations shall be based on hydrologic conditions to — 3
date plus forecasts of future runoff assuming normal precipitation for the )
remainder of the water year. Below
Normal
Index 25
Classification Millions of Acre-Feet (MAF)
D
Wet.......o.eenee. Equal to or greater than 3.8 el
Above Normal..... Greater than 3.1 and less than 3.8 Critical . 2.1
Below Normal..... Equal to or less than 3.1 and greater than 2.5 -
ndex
Dry..coceeveennnnn. Equal to or less than 2.5 and greater than 2.1 Millions of Acre-
Feet
Critical.............. Equal to or less than 2.1

A cap of 4.5 MAF is put on the previous year’s index (Z) to account for required flood control reservoir releases during wet years.

The year type for the preceding water year will remain in effect until the initial forecast of unimpaired runoff for the current
water year is available.
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Figure 3
NDOI and PERCENT INFLOW DIVERTED !

The NDOI and the percent inflow diverted, as described in this footnote, shall be computed daily by the
DWR and the USBR using the following formulas (all flows are in cfs):

NDOI = DELTA INFLOW - NET DELTA CONSUMPTIVE USE - DELTA EXPORTS

PERCENT INFLOW DIVERTED = (CCF + TPP) + DELTA INFLOW

where DELTA INFLOW = SAC + SRTP + YOLO + EAST + MISC + SJR

S4C = Sacramento River at Freeport mean daily flow for the previous day; the 25-hour tidal
cycle measurements from 12:00 midnight to 1:00 a.m. may be used instead.

SRTP = Sacramento Regional Treatment Plant average daily discharge for the previous week.

YOLO = Yolo Bypass mean daily flow for the previous day, which is equal to the flows from the
Sacramento Weir, Fremont Weir, Cache Creek at Rumsey, and the South Fork of Putah
Creek.

EAST = Eastside Streams mean daily flow for the previous day from the Mokelumne River at
Woodbridge, Cosumnes River at Michigan Bar, and Calaveras River at Bellota,

MISC = Combined mean daily flow for the previous day of Bear Creek, Dry Creek, Stockton
Diverting Canal, French Camp Slough, Marsh Creek, and Morrison Creek.

SJR = San Joaquin River flow at Vernalis, mean daily flow for the previous day.

where NET DELTA CONSUMPTIVE USE = GDEPL - PREC

GDEPL = Delta gross channel depletion for the previous day based on water year type using the
DWR's latest Delta land use study.’
PREC = Real-time Delta precipitation runoff for the previous day estimated from stations within

the Delta.
and where DELTA EXPORTS? = CCF + TPP + CCC + NBA

Clifton Court Forebay inflow for the current day.*
Tracy Pumping Plant pumping for the current day.
Contra Costa Canal pumping for the current day.

North Bay Aqueduct pumping for the current day.

CCF
R
cce
NBA

hn

1 Not all of the Delta tributary streams aregaged and telemetered. When appropriate, other methods of estimating stream flows,
such ascorrelations with precipitation or runoff from nearbystreams, may be used instead.
2 The DWR is currently developing new channel depletion estimates. 1f these new estimates are not available, DAYFLOW

channel depletion estimates shall be used. )
3 The term "Delta Exports" is used only to calculate the NDOI. It is not intended todistinguish among the listed diversions with
respect to eligibility for protection under the area of origin provisions of the California Water Code.
4 Actual Byron-Bethany Irrigation District withdrawals from Clifton Court Forebay shall be subtracted from Clifton Court
Forebay inflow. (Byron-Bethany Irrigation District water use is incorporated into the GDEPL term.
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Table 4. Number of Days When Maximum Daily Average Electrical

Conductivity of 2.64 mmhos/cm Must Be Maintained at Specified Location

Number of Days When Maximum Daily Average Electrical Conductivity of 2.64 mmhos/cm Must Be
_Maintained at Specified Location ! ,

Chipps Island Port Chicago Port Chicago
PMI™ (Chipps Island Statlon D10) PMI®™ | (Port Chicago Station C14) @@ pMm™ (Port Chicago Statlon C14)[d]
(TAF) (TAF) (TAF)

FEB|MAR[APR(MAY|JUN FEB [MAR|APR|MAY|JUN FEB MAR|APR |MAY |JUN

<500 O 0 0 0 0 0 o 0 0 0 0 5250| 27 [ 29 [ 25 | 26 | 6
7500 0 | O 0 0 0 250 1 0 0 0 0 5500( 27 [ 29 (26 [ 28 | 9
1000{28| 12 | 2 0 0 500 4 1 0] o0 0 57500 27 | 29 | 27 | 28 | 13
1250/ 28 | 31 | 6 0 0 750, 8 2 0| O 0 6000| 27 | 29 | 27 | 29 | 16
1500 28 | 31 | 13 | O 0 1000 12 4 0 0 0 6250( 27 | 30 | 27 | 29 { 19
1750, 28 [ 31 | 20| O 0 1250, 15 6 1 0 0 6500( 27 | 30 | 28 | 30 | 22
2000 28 | 31 | 25 | 1 0 1500, 18 9 1 0 0 6750( 27 | 30 | 28 | 30 | 24
2250, 28 | 31 | 27 | 3 0 1750, 20 | 12 | 2 0 0 7000( 27 | 30 | 28 | 30 | 26
25000 28 | 31 [ 29 | 11 | 1 2000 21 |15 | 4 | O 0 72500 27 | 30 | 28 | 30 | 27
2750 28 | 31 |29 | 20 | 2 22500 22 |17 | 5 1 0 7500( 27 | 30 | 29 | 30 | 28
30000 28 | 31 [ 30| 27 | 4 2500 23 | 19 | 8 1 0 77500 27 | 30 | 29 | 31 | 28
3250, 28 | 31 |30 {29 | 8 27500 24 | 21 | 10| 2 0 8000 27 | 30 | 29 | 31 | 29
3500, 28 | 31 | 30 | 30 | 13 3000 25 | 23 ;12 | 4 0 8250, 28 | 30 | 29 | 31 | 29
3750 28 | 31 | 30 | 31 | 18 32500 25 (24 |14 ] 6 0 8500 28 | 30 | 29 | 31 | 29
4000 28 | 31 | 30 | 31 | 23 3500, 25 | 25 |16 | 9 0 8750{ 28 | 30 | 29 | 31 | 30
4250 28 | 31 | 30 [ 31 | 25 3750 26 |26 | 18 | 12 | O 9000| 28 | 30 | 29 | 31 | 30
4500 28 | 31 | 30 | 31 | 27 4000 26 | 27 | 20| 15| O 9250( 28 | 30 | 29 | 31 | 30
4750, 28 | 31 | 30 | 31 | 28 4250| 26 | 27 | 21| 18 | 1 9500 28 | 31 | 29 | 31 | 30
5000 28 | 31 | 30 | 31 | 29 4500/ 26 | 28 (23 | 21 | 2 9750( 28 | 31 | 29 | 31 | 30
5250/ 28 | 31 | 30 | 31 | 29 4750 27 | 28 | 24 | 23 | 3 | 10000f 28 | 31 | 30 | 31 | 30
<5500 28 | 31 | 30 | 31 | 30 50000 27 |28 | 25| 25 | 4 [>10000( 28 | 31 | 30 | 31 | 30

[a] The requirement for number of days the maximum daily average EC (EC) of 2.64 mmhos per centimeter (mmhos/cm)

’ must be maintained at Chipps Island and Port Chicago can also be met with maximum 14-day running average EC of
2.64 mmhos/cm, or 3-day running average NDOlIs of 11,400 cfs and 29,200 cfs, respectively. If salinity/flow objectives
are met for a greater number of days than the requirements for any month, the excess days shall be applied to meeting
the requirements for the following month. The number of days for values of the PMI between those specified in this table
shall be determined by linear interpolation.

[b] PMIlis the best available estimate of the previous month's Eight River Index. (Refer to Footnote 10 for Table 3 for a
description of the Eight River Index.)

[c] When the PMI is between 800 TAF and 1000 TAF, the number of days the maximum daily average EC of 2.64
mmhos/cm (or maximum 14-day running average EC of 2.64 mmhos/cm, or 3-day running average NDOI of 11,400 cfs)

must be maintained at Chipps Island in February is determined by linear interpolation between 0 and 28 days.

[d] This standard applies only in months when the average EC at Port Chicago during the 14 days immediately prior to the
first day of the month is less than or equal to 2.64 mmhos/cm.
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            1          BE IT REMEMBERED, that on Thursday, November 19,



            2   2015, commencing at the hour of 8:07 a.m. thereof, at the



            3   Law Offices of Somach, Simmons & Dunn, 500 Capitol Mall,



            4   Suite 1000, Sacramento, California, before me, THRESHA



            5   SPENCER, a Certified Shorthand Reporter in the State of



            6   California, duly authorized to administer oaths and



            7   affirmations, there personally appeared



            8                         THOMAS HOWARD,



            9   called as witness herein, who, having been duly sworn, was



           10   thereupon examined and interrogated as hereinafter set



           11   forth.



           12                             --o0o--



           13                     EXAMINATION BY MR. KELLY



           14   Q       BY MR. KELLY:  Good morning, Mr. Howard.  You're



           15   here to have your deposition taken -- actually, can you



           16   state and spell your last name and your first name also for



           17   the record, please.



           18   A       Thomas Howard, T-h-o-m-a-s, H-o-w-a-r-d.



           19   Q       And have you ever had your deposition taken before?



           20   A       Yes.



           21   Q       And how many times have you had your deposition



           22   taken?



           23   A       Once.



           24   Q       Once before.  And about how long ago was that?



           25   A       I don't know, about 2002, 2001, something like that.
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            1   Q       Was it work related or personal?



            2   A       Work related.



            3   Q       Work related.  And what did that involve, that



            4   deposition?



            5   A       I think it was the D-1641.  It was a Delta issue of



            6   some kind.



            7   Q       Let's get appearances on the record.  So we have



            8   Mr. Howard.



            9           MR. HILDRETH:  Russel Hildreth from the Attorney



           10   General's Office for the witness.



           11           MS. AUE:  Marianna Aue from the State Water



           12   Resources Control Board.



           13           MR. WEAVER:  Nathan Weaver, State Water Resources



           14   Control Board.



           15           MR. TAURIAINEN:  Andrew Tauriainen, Office of



           16   Enforcement, State Water Board, for the Prosecution Team.



           17           MS. AKROYD:  Rebecca Akroyd, Kronick Moskovitz,



           18   Westlands Water District.



           19           MS. SPALETTA:  Jennifer Spaletta, Spaletta Law, for



           20   Central Delta Water Agency.



           21           MS. ZOLEZZI:  Jeanne Zolezzi for the West Side,



           22   Patterson, and Banta-Carbona Irrigation District.



           23           MS. McGINNIS:  Robin McGinnis, Counsel for



           24   California Department of Water Resources.



           25           MR. DONLAN:  Robert Donlan, Ellison, Schneider &
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            1   Harris, outside counsel for the City and County of San



            2   Francisco.



            3           MR. KNAPP:  Jonathan Knapp for the City and County



            4   of San Francisco.



            5           MR. O'LAUGHLIN:  Tim O'Laughlin for the San Joaquin



            6   Tributaries Authority.



            7           MR. KELLY:  Dan Kelly with Somach, Simmons & Dunn,



            8   for Byron-Bethany Irrigation District.



            9   Q       BY MR. KELLY:  Mr. Howard, you said you had your



           10   deposition taken, it was a little more than ten years ago,



           11   and so I'm going to refresh your memory a little bit about



           12   the rules of depositions and kind of what we're going to do



           13   here.



           14           You realize that the testimony you're giving today



           15   is being given under oath?



           16   A       Yes.



           17   Q       And that by giving this testimony, you realize that



           18   this testimony could be used in an adjudicative proceeding,



           19   including before the State Water Board and in a court of



           20   law?



           21   A       Yes.



           22   Q       Is there any reason that you can't provide truthful



           23   testimony today?



           24   A       No.



           25   Q       Okay.  I'm going to ask -- you'll be questioned by
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            1   several attorneys today.  I'm going to go first on behalf of



            2   Byron-Bethany.  You'll get questions by counsel for the West



            3   Side Irrigation District and Central and South Delta.  Other



            4   parties may have an opportunity to question you if they have



            5   questions.



            6           I'll ask you a question, and I'm going to ask you to



            7   wait until I'm finished with the question before you answer.



            8   There's a court reporter here taking down all of the



            9   testimony, and it's important that we keep our conversation



           10   separated so that she can capture what each of us is saying



           11   and what everyone in the room is saying.



           12           I'm entitled to your answers, to your truthful



           13   answers.  I'm only entitled to what you know, and so I'm



           14   going to ask you not to speculate unless you feel like you



           15   need to speculate to provide information.



           16           Your counsel will object, other attorneys may



           17   object.  Unless your counsel tells you that you are not to



           18   answer, you're to provide an answer to all of the questions



           19   I've asked.



           20           And so some people might raise an objection that a



           21   question is vague.  That doesn't mean you don't have to



           22   answer that question.  If you need clarification on what you



           23   think might be vague, then just let me know, and I'll try to



           24   clarify and make the question more understandable.



           25           Does all that make sense?
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            1   A       Yes.



            2   Q       I'd like to start a little bit with your background



            3   and your education starting with college.  Did you go to



            4   college?



            5   A       Yes.



            6   Q       Where did you attend college?



            7   A       University of California, Berkeley.



            8   Q       And did you receive a degree from U.C. Berkeley?



            9   A       Yes.



           10   Q       And what was that degree?



           11   A       It was a bachelor of arts in chemistry.



           12   Q       Did you -- do you have any postgraduate experience?



           13   A       Yes.



           14   Q       And what is that?



           15   A       A master's degree from California Institute of



           16   Technology in chemistry, a master's degree in chemical



           17   engineering from University of California, Davis.



           18   Q       Did you obtain your master's from the California



           19   Institute of Technology prior to obtaining your master's



           20   from U.C. Davis?



           21   A       Yes.



           22   Q       Any other educational experience besides the degrees



           23   you mentioned?



           24   A       No.



           25   Q       And your work experience, did you work while you
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            1   were in college?



            2   A       Yes.



            3   Q       Did you work when you were at U.C. Berkeley?



            4   A       Yes.



            5   Q       Was that just general college student type



            6   employment or was there any employment that was related to



            7   your major?



            8   A       I was doing research up at Lawrence Berkeley



            9   Laboratories in chemistry.



           10   Q       So it was research related to your major?



           11   A       Yes.



           12   Q       Any other substantive work experience while you were



           13   at U.C. Berkeley?



           14   A       I was a janitor for my freshman year at the



           15   dormitory.



           16   Q       Those are the life -- that is the life education



           17   part of college, I'm sure.



           18           How about when you were at California Institute of



           19   Technology?



           20   A       No.



           21   Q       Okay.  And at U.C. Davis?



           22   A       No.



           23   Q       What was your first -- when did you graduate from



           24   U.C. Davis?  When did you obtain your master's from U.C.



           25   Davis, roughly?
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            1   A       1984.



            2   Q       '84.  And did you immediately become employed



            3   following your -- the receipt of your degree from U.C.



            4   Davis?



            5   A       Well, there were a few days of break, but



            6   essentially.



            7   Q       And where did you become employed?



            8   A       The State Water Resources Control Board.



            9   Q       And have you been at the State Water Resources



           10   Control Board since 1984?



           11   A       Yes.



           12   Q       And when you began with the State Water Board in



           13   1984, what was your position there?



           14   A       Water Resource Control Engineer.



           15   Q       And, roughly, how many years were you in that



           16   position?



           17   A       Two, probably.  Two.



           18   Q       And what did you do as a Water Resource Control



           19   Engineer?



           20   A       I did petitions of regional water quality, regional



           21   water board decisions.



           22   Q       So it was in water quality?



           23   A       Yes.



           24   Q       And then after you were a Water Resource Control



           25   Engineer, what did you do after those couple of years?
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            1   A       Well, I think I was about six years doing petitions,



            2   but the reason I said two years is because there's Range A



            3   and Range B, so I moved from Range A to Range B, but I was



            4   still a Water Resource Control Engineer.



            5   Q       Okay.  And then after you were a Water Resource



            6   Control Engineer, what did you do?



            7   A       I became a Senior Water Resource Control Engineer



            8   working in the Nonpoint Source Unit, supervising the



            9   Nonpoint Source Unit.



           10   Q       And, roughly, how many years were you there, did you



           11   do that?



           12   A       Three.



           13   Q       So then, roughly, with the Water Resource Control



           14   Engineer and then the Senior, you're about into the mid-90s



           15   then?  Does that sound right?



           16   A       '92, I believe, I -- yes.



           17   Q       And then what did you do following your work as a



           18   Senior Water Resource Engineer?  What was your next



           19   position?



           20   A       I moved out of water quality and into water rights.



           21   Q       Okay.



           22   A       Still as a Senior Water Resource Control Engineer.



           23   Q       Okay.  And what did you do as a Senior Water



           24   Resource Control Engineer in the Division of Water Rights?



           25   A       Bay Delta work.  The D-1630 was the decision that I
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            1   worked on when I first arrived.



            2   Q       And what was D-1630?



            3   A       It was a Bay Delta order of -- related to operation



            4   of the Central Valley Project, State Water Project, and a



            5   number of other issues.



            6   Q       And in your work on D-1630, was your work on that



            7   more related to water quality or water rights?



            8   A       Both.



            9   Q       Both, okay.  And how long were you a Senior Water



           10   Resource Control Engineer within the Division of Water



           11   Rights?



           12   A       One to two years.



           13   Q       Okay.  And then what came next?



           14   A       Supervising WXC Engineer.



           15   Q       Okay.  And what did you do in that position?



           16   A       Principally, Bay Delta, plus, I think, complaints --



           17   water right complaints.



           18   Q       Did you oversee a staff of people at that point



           19   within the Division of Water Rights?



           20   A       Yes.



           21   Q       And the Division of Water Rights is separated into,



           22   I believe, what they call units?



           23   A       Yes.



           24   Q       Is that correct?  And so did you supervise a unit at



           25   that point or as a senior Water Resource Control Engineer?
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            1   Or what did you say, a deputy -- what did you say that you



            2   were after you were the Senior Water Resource Control



            3   Engineer?



            4   A       Supervising.



            5   Q       Was that the head of a unit at that point or were



            6   you still under somebody else's supervision?



            7   A       As a Senior Water Resource Control Engineer, I



            8   headed up a unit.  That's the first line supervisor



            9   classification.  A Supervising Water Resource Control



           10   Engineer is the second line supervising, so there were three



           11   units that worked for me at that time.



           12   Q       Okay.  And how long were you in that position as a



           13   supervising engineer?



           14   A       Two, three years.



           15   Q       And what did you do after you were a Supervising



           16   Water Resource Control Engineer?



           17   A       Assistant Division Chief, Water Rights.



           18   Q       And in the -- what does the Assistant Chief of the



           19   Division of Water Rights do?



           20   A       Well, they have at least two supervising engineers



           21   who report to them, two to three, and I had a portfolio of



           22   activities, complaints, Bay Delta licensing.  I think those



           23   were the principal ones.



           24   Q       Okay.  The binder before you there is a binder that



           25   is filled with exhibits that have been marked throughout the
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            1   depositions in this proceeding, so there are exhibits there



            2   that were marked during Brian Coats' deposition and Kathy



            3   Mrowka's deposition and Jeff Yeazell's deposition.



            4           And I want you to take a look at, as we talk through



            5   the rest of this, take a look at that binder and,



            6   specifically, at tab -- Exhibit No. 16, if you will, please.



            7           Do you recognize Exhibit 16?



            8   A       Yes.



            9   Q       And your signature is on Exhibit 16?



           10   A       Yes.



           11   Q       And so this -- my understanding is that this



           12   reflects the organization of the State Water Board and the



           13   identification of individuals within certain positions as of



           14   November the 1st of 2015.



           15           Is that your understanding as well?



           16   A       Yes.



           17   Q       And when you were the Assistant Chief of the



           18   Division of Water Rights, was the structure of the State



           19   Water Board at least roughly similar to what we see here



           20   today?



           21   A       There was no Division of Drinking Water.



           22   Q       Okay.  That's essentially the center branch of this



           23   organizational chart?



           24   A       Yes.



           25   Q       How about the Division of Water Rights, is that
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            1   roughly similar to where it was when you were there, when



            2   you were the Chief -- Assistant Chief?



            3           Let me ask you this, Mr. Howard.  Where is the



            4   Assistant -- is the Assistant Division Chief, the spot that



            5   you were in, on this chart anywhere?



            6   A       Yes.  There are two Assistant Division Chiefs, as



            7   there were then.  John O'Hagan and Les Grober are the two



            8   Assistant Division Chiefs.



            9   Q       Okay.  And under John O'Hagan, his classification,



           10   at least on this chart says, Assistant Deputy Director.  Is



           11   that the same -- internally, is it the same as being the



           12   Assistant Division Chief?



           13   A       The names were changed back seven or eight years ago



           14   from Division Chief to Deputy Director and Assistant Deputy



           15   Director.



           16   Q       Okay.  So when you were the Assistant Division



           17   Chief, who was the Deputy Director of the Division of Water



           18   Rights?



           19   A       Harry Schuller.  But he wasn't the Deputy Director,



           20   he was the Division Chief.  We didn't use the term "Deputy



           21   Director."



           22   Q       So that's just as a result of a name change, but he



           23   would have been in that yellow box, essentially?



           24   A       Yes.



           25   Q       Okay.  And then after your tenure as the Assistant
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            1   Division Chief, where were you then at the State Water



            2   Board?



            3   A       Deputy Director.



            4   Q       Deputy Director -- Division Chief.  Or was the name



            5   change made before you went into that spot?



            6   A       It's what would now be called the Chief Deputy



            7   Director.



            8   Q       The Chief Deputy Director, so that's where Caren



            9   Trgovcich is today?



           10   A       And Jonathan Bishop.



           11   Q       Jonathan Bishop.  And, roughly, what year did you



           12   become the Chief Deputy Director?



           13   A       About 2004/2005, something like that.



           14   Q       And did you become the Executive Director



           15   immediately from the Chief Deputy Director position or was



           16   there any intermediate positions that you held?



           17   A       No.  I was the Assistant Division Chief, and then I



           18   became the Deputy Director.



           19   Q       When did you become the Executive Director?



           20   A       The Executive Director, that was four years ago,



           21   approximately.



           22   Q       Okay.  And in your tenure with the State Water



           23   Board, how much have you been involved in the administration



           24   of water rights?



           25   A       Well, I've been involved in water rights since I
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            1   was -- I moved there back in '92.  I think for two or



            2   three years when I was the Assistant Division Chief, water



            3   rights -- I mean, not the Assistant Division Chief -- the



            4   Deputy Director, water rights was under the other Deputy



            5   Director, Harry Schuller.



            6           So from '92 to the present, with the exception of



            7   that two- or three-year period, I was always involved in the



            8   water rights program.



            9   Q       Okay.  So do you think you have a pretty good grasp



           10   of water rights in California?



           11   A       Yes.



           12   Q       In your tenure at the State Water Board, have you,



           13   aside from 2014 and 2015, were you ever involved in



           14   conducting any kind of water availability analysis to



           15   determine whether there was water sufficient to satisfy



           16   water rights?



           17   A       Well, that's -- in doing Bay Delta activity work, we



           18   used to do modeling to see whether or not the State Water



           19   Project and the Central Valley Project were able to meet



           20   water quality objectives.  But, other than that work, no.



           21   Q       Did you ever have occasion to work on new



           22   applications to appropriate water?



           23   A       No.



           24   Q       Mr. Howard, I'd like to show you -- have this



           25   marked, just to show this to you.
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            1                                (Whereupon, Exhibit No. 64 was



            2                                 marked for identification.)



            3   Q       BY MR. KELLY:  Before you is Exhibit 64, and I don't



            4   have copies for everyone else, I apologize.  It is



            5   Mr. Howard's deposition notice, which everyone should have a



            6   copy of already.



            7           Mr. Howard, have you seen Exhibit 64 before?



            8   A       I saw the first page of it.



            9   Q       Okay.  Did you read the entire thing at any point?



           10   A       I think I might have skimmed it; I can't really say



           11   I read it.



           12   Q       Okay.  Did you review Attachment A to it?



           13   A       Not carefully, no.  I skimmed it.



           14   Q       Okay.  Did you do anything to locate any of the



           15   documents or writings that are identified in Exhibit A, in



           16   Attachment A?



           17   A       I asked my attorney to handle that.



           18   Q       Okay.  Other than asking your attorney to handle it,



           19   did you do anything to search for the records identified in



           20   Attachment A?



           21   A       No.



           22   Q       Mr. Howard, what is your understanding of the phrase



           23   "water availability" as it relates to water supply for water



           24   right holders?



           25   A       Well, it seems self-explanatory.  If water is
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            1   available for appropriation, what you try to determine is



            2   called water availability.



            3   Q       And how do you determine -- in your experience at



            4   the Water Board, how do you determine whether or not there's



            5   water available for somebody to divert?



            6   A       Well, I can't say that I have any experience at the



            7   Water Board on determining water availability.



            8   Q       So you were not involved in water availability



            9   determinations in 2014 or 2015?



           10   A       Well, I certainly had some discussions with John



           11   O'Hagan about water availability, but I didn't actually do



           12   any calculations, any -- nor get into the details of it.



           13   Q       Do you understand what's involved in making that



           14   determination?



           15   A       Probably not.



           16   Q       Okay.  In prior depositions, I've heard people refer



           17   to people within the Water Board different ways.  One of the



           18   things I heard a lot from Mr. Coats was he would always



           19   refer to "upper management" in making decisions about water



           20   availability, and then other people refer to some people as



           21   "staff" versus "management."



           22           What is your understanding of who are staff at the



           23   State Water Board?



           24   A       Non-supervisors.



           25   Q       Mr. Coats, as staff, would be -- I'm sorry?
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            1   A       Clarification.



            2   Q       Yes.



            3   A       Everybody who works for the Board, including myself,



            4   are staff.



            5   Q       Okay.



            6   A       So, in one level, I would say staff means everyone.



            7   Q       Okay.



            8   A       In other contexts, staff means only non-supervisors.



            9   So I refer to myself as a staff at the Water Board.



           10   Q       Okay.  And are other people referred to in certain



           11   contexts as management and upper management?



           12   A       Yes.



           13   Q       And can you explain that a little bit to me?



           14   A       Well, I think people would probably assume



           15   management meant anyone who was a supervisor.  And upper



           16   management is, depending on who is saying it, it probably



           17   could mean anybody from the second-level supervisor to the



           18   Executive Director.



           19   Q       And so you said, generally, that everybody who works



           20   at the Board that's not a Board Member is staff, but in



           21   certain contexts folks are referred to as management.  In



           22   what kind of context would people be referred to as



           23   management versus staff?



           24   A       Well, when you talk about -- I am talking about the



           25   staff should work on this or something like this, I'm
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            1   generally thinking in terms of non-management,



            2   non-supervisory folks.  Other than that, yeah.



            3   Q       So when it comes to the water availability



            4   determinations this year in 2015, was that work undertaken



            5   by staff, by management, or by management and staff, do you



            6   know?



            7   A       I would say that the work was done by staff, and



            8   that there was some discussion with management about some



            9   issues associated with the work.



           10   Q       What kinds of issues were discussed with management?



           11   A       Well, the one that I recall most distinctly is how



           12   to deal with Delta demands.



           13   Q       And what do you recall about that conversation?



           14   A       I'm trying to put together water availability



           15   analyses in the Sacramento and San Joaquin Valley, but you



           16   have to make some determination about Delta demands and



           17   where those demands are assigned, whether to the Sacramento



           18   Basin or the San Joaquin Basin.



           19   Q       And what was the ultimate decision that resulted



           20   from those conversations?



           21   A       I believe that staff did the water availability



           22   analysis in two ways:  One way, they assigned the northern



           23   Delta area to the Sac Basin, and the rest of the Delta to



           24   the San Joaquin Basin.



           25           And then they did it a second way where they
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            1   assigned, based on unimpaired flow percentages at any



            2   particular time, that that was how the Delta demand was



            3   allocated based upon those percentages.



            4   Q       And who made the ultimate decision on which methods



            5   would be used to determine Delta demand and Delta supplies?



            6   A       Well, like I say, it was done two different ways, so



            7   I can't say that there was a final decision because we did



            8   the work two different ways.  But then we applied those to



            9   the water availability -- my staff applied those to



           10   determine water availability in both instances to see if



           11   there was a difference and what that difference was.



           12   Q       And so, ultimately, curtailments were issued this



           13   year, correct?



           14   A       Right.



           15   Q       And when curtailments were issued, who made the



           16   decision on which of those two methods to use to issue



           17   curtailments, if you know?



           18   A       I did.



           19   Q       And what did you base your decision on?



           20           MR. HILDRETH:  Now you're getting into delivery of



           21   process.  I don't think he's going to answer that.  You can



           22   ask him who he talked to, who he got information from, but



           23   he's not going to reveal his thought process.



           24   Q       BY MR. KELLY:  So you've instructed the witness not



           25   to answer?
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            1           MR. HILDRETH:  Yes.



            2           MS. SPALETTA:  This is Jennifer Spaletta --



            3           MR. KELLY:  Should we go off the record?



            4           MR. HILDRETH:  No.  He's going to --



            5           THE WITNESS:  In answer to your question, I



            6   instructed staff to choose the alternative in any particular



            7   instance that was most beneficial to the water right



            8   holders; that is, the alternative that would be



            9   most likely -- that would have the lowest demand assigned to



           10   the upstream parties.



           11           So, for the Sacramento Basin, you would use just the



           12   North Delta demand.  For the San Joaquin Basin, you would



           13   use the unimpaired flows because that would provide the



           14   smaller demand number for those two watersheds -- the



           15   smaller Delta demand number for those two watersheds.



           16   Q       BY MR. KELLY:  Mr. Howard, in your understanding of



           17   the administration of water rights in California, when a



           18   water right holder decides whether or not to divert water



           19   any given day, what is your opinion on the obligation of



           20   that individual water right holder to make a water



           21   availability determination prior to diverting water?



           22   A       I don't think I have an opinion on that.



           23   Q       Do you know whether a water right holder is under an



           24   obligation to conduct a water availability analysis prior to



           25   diverting water?
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            1   A       That depends on the circumstances, I imagine.



            2   Q       How is that?



            3   A       Well, in a stream system, water could be stored



            4   water that is passing by, and they don't have the right to



            5   stored water.



            6           So there would be some -- of course there would be,



            7   presumably, some way to inform them that it was stored



            8   water, but I don't know.  Each watershed could be different.



            9   Q       So let's take -- let's take Byron-Bethany Irrigation



           10   District.  You know where their water diversions are



           11   located?



           12   A       Not precisely, no.



           13   Q       Do you know where Clifton Court Forebay is?



           14   A       Yes.



           15   Q       Do you know where the intake channel for the State



           16   Water Project is off of Clifton Court?



           17   A       Yes.



           18   Q       So if I were to tell you that BBID, and when I say



           19   "BBID," I'm referring to Byron-Bethany Irrigation District,



           20   that their diversions are in the vicinity of Clifton Court



           21   Forebay, which you understand is in the South Delta,



           22   correct?



           23   A       Yes.



           24   Q       So if BBID is going to go out and divert water on



           25   any given day, do they have to conduct a water availability
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            1   analysis to determine whether or not to turn on the pumps,



            2   do you know?



            3   A       I can't say that I know.



            4   Q       In your opinion, should they?



            5           MR. HILDRETH:  Asked and answered.



            6   Q       BY MR. KELLY:  You can answer.



            7           MR. HILDRETH:  If you have an opinion.



            8           THE WITNESS:  I think that, in some circumstances,



            9   it is difficult to determine for the person who is looking



           10   at a body of water to know whether or not that is stored



           11   water that is not available for appropriation or whether it



           12   is natural water that is available for appropriation.  It



           13   looks the same.



           14   Q       BY MR. KELLY:  And so how does a water diverter know



           15   that?  What should they do?



           16   A       Well, I would imagine they should contact the people



           17   who are making storage releases and ask them, would be one



           18   option.



           19   Q       Anything else?



           20   A       Well, that was the purpose of sending out our



           21   notices was to inform people that, according to the



           22   calculations that my staff did, that there wasn't water



           23   available for appropriation.



           24   Q       And so in the administration of water rights in your



           25   position as the Executive Director of the State Water Board,
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            1   should water right holders generally believe that they can



            2   divert water unless the State Water Board or some other



            3   competent authority tells them there's no water to divert?



            4           MS. McGINNIS:  Objection.  Calls for a legal



            5   conclusion.



            6           MR. HILDRETH:  Calls for speculation.



            7           You can answer.



            8           THE WITNESS:  Could you repeat the question?



            9           MR. KELLY:  Can you read the question back, please.



           10           (Whereupon, the record was read.)



           11           THE WITNESS:  I would think that they would have an



           12   obligation themselves to try to answer that question.



           13   Q       BY MR. KELLY:  And if they answered that question in



           14   the affirmative, it would be okay for them to divert?



           15           MS. McGINNIS:  Objection.  Calls for a legal



           16   conclusion.



           17           MR. HILDRETH:  He's asking you to speculate.  I



           18   mean, there's no circumstances, there's --



           19   Q       BY MR. KELLY:  Let's be clear.  I'm not asking you



           20   to speculate, Mr. Howard.  I said that I'm only entitled to



           21   the answers and what you know as part of your experience



           22   with the State Water Board.  I don't want you to speculate.



           23   So if you have to speculate, I want you to tell me that



           24   you'll have to speculate.  And so none of my questions are



           25   actually asking you for speculation.
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            1           I'm simply -- well, can you read the question back,



            2   please.



            3           (Whereupon, the record was read.)



            4           THE WITNESS:  Well, that gets back to the question



            5   of whether or not they have any independent obligation to



            6   try to determine if there is water availability.



            7   Q       BY MR. KELLY:  Mr. Howard, do you know what the --



            8   you said that you were not involved in actually doing the



            9   calculations this year on water availability; is that



           10   correct?



           11   A       Well, the decision regarding Delta demand was -- got



           12   wrapped up in calculations, so partly true, I suppose.  I



           13   gave that general direction to use both methods, but I did



           14   not actually look at any spreadsheets, any individual data.



           15   Q       Did you participate in making any decisions with



           16   respect to what was to be included in any of the



           17   spreadsheets?



           18           MR. HILDRETH:  Did he give direction?



           19   Q       BY MR. KELLY:  Was he involved in any decision



           20   making on what was to be included in any of the



           21   spreadsheets?



           22           MR. HILDRETH:  Yes or no.



           23           THE WITNESS:  Well, any direction.  Well, yes.



           24   Q       BY MR. KELLY:  Okay.  And so tell me about that.



           25   What were you -- what were you -- and, Mr. Howard, what I'm
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            1   tying to do, I want to understand what your involvement was



            2   in the water availability determinations and the curtailment



            3   decisions, because I simply don't know that.



            4           And so, you know, we've heard a lot from other



            5   witnesses about what they did and didn't do and how



            6   direction came from upper management, but it's really not



            7   clear how those decisions were conveyed down to kind of what



            8   we refer to as staff level people, like Yeazell and Brian



            9   Coats, so I'm trying to make a determination who made those



           10   decisions.



           11           And so when I'm asking you if you had participation



           12   in making decisions on what was to be included in the



           13   spreadsheets, you know, were you involved in the decisions



           14   on what to include in water supply?



           15   A       My understanding is that staff was preparing a water



           16   supply curve and a water demand curve.  For water demands,



           17   they were taking information out of our files and



           18   double-checking it, and my direction to them was try to be,



           19   you know, make this as right as you can.  And I also



           20   directed them to work with NCWA, because NCWA was providing



           21   some input to us on the -- on whether they thought our



           22   information was correct.



           23           So other than telling them on the demand side to,



           24   you know, take as much time, clean up the data sets, make it



           25   as accurate as you could, I don't recall giving any other
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            1   direction other than this Delta issue again.



            2   Q       Okay.  I'm sorry.  Go ahead.



            3   A       On the supply side, again, my direction was do the



            4   best you can with the data that's out there.  And my



            5   understanding was they were going to be looking at certain



            6   gauge stations to develop their supply curves, but that was



            7   the extent of my knowledge of how they developed those



            8   supply curves.



            9   Q       Okay.  Do you recall whether or not John O'Hagan



           10   came to you with any questions in order to get your



           11   assistant or guidance in making judgment calls?



           12   A       Well, I do remember the Delta one, but I've already



           13   talked about that.



           14   Q       And the Delta one was just deciding, essentially,



           15   what river system to assign the Delta demand to?



           16   A       And what to do regarding in-Delta curtailments.



           17   Q       And so tell me about that, about your conversations



           18   with John O'Hagan about in-Delta curtailments.



           19   A       Well, I believe my direction was you can only



           20   curtail down to a level that is no lower than what is done



           21   on both sides -- on all the watersheds of the Delta.



           22           So if one watershed is at 1905 and one watershed is



           23   at 1902, Delta demands can't be lower than the 1905 -- well,



           24   the curtailments can't be lower than that.  And so,



           25   basically, the idea was to give the benefit of the doubt to
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            1   the Sacramento Basin diverters, the San Joaquin diverters,



            2   and the Delta diverters.



            3   Q       And did you and John discuss a rationale for doing



            4   that?



            5   A       Well, I think the rationale was to give the benefit



            6   of the doubt to each of the -- to all of the people that we



            7   were sending curtailment notices to.



            8   Q       Did you discuss a factual basis for doing that?



            9   A       It seemed as though the factual basis was either one



           10   of those two methods could be used and logically be used,



           11   and so since there wasn't necessarily a right way, choose



           12   the way that gave the benefit of the doubt to the people



           13   diverting water.



           14   Q       Were you involved at all in discussions on bringing



           15   enforcement actions this year for diversions that occurred



           16   after the notices went out?



           17   A       I had a general direction to John that if we found



           18   people diverting what he thought was an unlawful way, that



           19   we should take enforcement action.  And that was the extent



           20   of it, as far as I recall.



           21   Q       And did you discuss with him or anyone else whether



           22   or not diversions were unlawful only after the notices went



           23   out?



           24           MR. HILDRETH:  Wait.  I'm hesitating because of your



           25   "with him or anyone else" part, so maybe you can define that
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            1   a little more.



            2   Q       BY MR. KELLY:  With anyone else at the State Water



            3   Resources Control Board.



            4           MR. HILDRETH:  Get those names out.



            5   Q       BY MR. KELLY:  With anyone at the State Water



            6   Resources Control Board.



            7   A       Can you repeat the question?



            8           (Whereupon, the record was read.)



            9           THE WITNESS:  I don't know whether or not I



           10   discussed that issue.  The notices were the vehicle we used



           11   to decide whether to do inspections.  We didn't do



           12   inspections to see whether diversions were occurring on



           13   people that we didn't send notices to.



           14   Q       BY MR. KELLY:  Can you take a look at Exhibit 30 for



           15   me in the binder?  Do you understand what the graph, that is



           16   Exhibit 30, is?



           17   A       Well, it's very busy, and at one time when I looked



           18   at this before, I understood it.  Right now glancing at it,



           19   it would take me a while to sort it back out again.



           20   Q       Okay.  Let's maybe talk through it a little bit and



           21   see if we can get a common understanding what it is.  I



           22   agree that it's a little bit busy.



           23           The bar graph, for lack of a better term, part of it



           24   shows "Post-1914 Demands," which is kind of a reddish-orange



           25   color, and below that an orange color shows "Pre-14 Demand"
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            1   and below that in yellow shows "Riparian Demand"; is that



            2   accurate?



            3   A       Yes.



            4   Q       And then there are a series of dashed lines.  The



            5   two uppermost dashed lines, my understanding, were just



            6   shown on this graph for reference to other years and weren't



            7   really relevant for 2015; is that your understanding as



            8   well?



            9   A       Yes.



           10   Q       And then the three lower dash lines show a



           11   50 percent full natural flow forecast -- I think I've been



           12   told that's purple.  I'm colorblind, Mr. Howard, so I have a



           13   very tough time figuring out what colors these are.  But



           14   I've been told that's a charcoal, the 50 percent full



           15   natural flow forecast.  And then the pink dashed line is a



           16   90 percent full natural flow forecast, and then below that,



           17   I don't know what color that is.  There's a line marked



           18   "99 percent full natural flow forecast."



           19           What is your understanding of what those lines



           20   depict, if you know?



           21   A       Well, it's a bit confusing.  I mean, clearly, you



           22   know, the purpose is 90 percent full natural forecast means



           23   that 90 percent of the years we expected to be wetter, so



           24   that's a conservative.  99 percent is 99 percent of the



           25   years we expect it to be wetter and 50 percent the same.
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            1           But the fact that the starting dots begin at



            2   different locations on the same day would be confusing to



            3   me.  I would think they would all start at the place where



            4   the 99 percent full natural flow forecast is.  You would



            5   think that you would start at some date that is where you



            6   have actual flow and then you'd forecast out from there, but



            7   those don't seem to be the -- the starting dots don't seem



            8   to be at the right location.



            9   Q       Okay.



           10   A       But, otherwise, that's my understanding, yes.



           11   Q       And were those forecast lines, if you know, were



           12   those used in making water right curtailment decisions?



           13   A       I don't believe so.



           14   Q       What is your understanding -- well, let me ask you



           15   this, Mr. Howard.



           16   A       I thought that the blue line was used for that



           17   purpose, the daily full natural flow.



           18   Q       What is your understanding of what the blue --



           19   you're talking about the solid blue line that's marked



           20   "Daily FNF"?



           21   A       Yes.



           22   Q       What is your understanding of what that line



           23   depicts?



           24   A       Well, at some location it reflects the full natural



           25   flow in the system.
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            1   Q       Do you know if that's actual reported full natural



            2   flow versus forecasted or -- if you know?



            3   A       My understanding is that it would be actual



            4   information, actual data, not forecasted data.



            5   Q       Okay.  And the State Water Board, both the



            6   Prosecution Team and then the State Water Board, kind of



            7   writ large, produced a number of documents pursuant to a



            8   Public Records Act request.  And I'll just say, in my review



            9   of those documents, it appears to me that you met with John



           10   O'Hagan and others, not infrequently, to make decisions on



           11   whether to implement curtailments.  In some instances in



           12   those emails you said, "Go ahead and start curtailments" or



           13   sometimes you met with Caren Trgovcich and decided to



           14   implement curtailments.



           15           When you did that and when you made decisions on



           16   whether to authorize curtailments to get issued, did you



           17   review anything prior to making those decisions?  Was it



           18   this chart or was it just conversations?  Can you tell me



           19   about how that process went?



           20   A       It was charts similar to this, conversations with



           21   John.  Mostly the conversation went with direction to John



           22   that if he thinks that the curtailments are warranted based



           23   on his analysis of the supply and demand curves, that he



           24   should initiate curtailments.



           25   Q       Okay.  And so -- and if -- how often would you meet
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            1   with Mr. O'Hagan to talk about that?



            2   A       I don't think there was -- when you say "how often,"



            3   I don't think there was a regularly-scheduled meeting or



            4   anything of that nature.  I would imagine over the year



            5   period I met with him maybe half a dozen times to talk about



            6   the -- you know, these plots plus things like the Delta



            7   issues and --



            8   Q       Would there be -- so you're talking about



            9   face-to-face meetings?



           10   A       Yes.



           11   Q       And then would there also be discussions via email



           12   about those same issues outside of the face-to-face



           13   meetings?



           14   A       Yeah, I'm sure there were.



           15   Q       And when you thought about whether or not to



           16   authorize curtailments, did you review these charts or



           17   spreadsheets in any detail or did you kind of rely more on



           18   John O'Hagan's recommendation, what he told you?



           19   A       I certainly looked at them but, generally, you know,



           20   it was direction that when it was warranted, they should be



           21   issued.



           22   Q       And is it your understanding that when full natural



           23   flow dropped below a certain demand, that that was when



           24   staff thought curtailments were warranted?



           25           MR. HILDRETH:  Calls for speculation as to what
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            1   staff thought.



            2           THE WITNESS:  My understanding is that when the



            3   supply and demand curves crossed, that -- for various water



            4   right priorities, that that was when curtailments were



            5   warranted.



            6   Q       BY MR. KELLY:  And that's -- is it your



            7   understanding that when the full natural flow dropped below



            8   the demand, that there was insufficient water to satisfy the



            9   water rights above the full natural flow?



           10   A       Well, I'm not 100 percent sure what full natural



           11   flow is.  I spoke of it in terms of the available supply.



           12   When the supply was not adequate to meet the demands, that



           13   there wasn't enough water for all the parties in the system.



           14   Q       So your understanding of full natural flow in the



           15   context of the water availability analysis that was done



           16   this year was a representation of available supply?



           17   A       No.  My understanding was that when available supply



           18   was not -- when there wasn't an available supply to meet all



           19   the demands, that curtailments were -- should occur.  I'm



           20   not -- I don't know what specifically full natural flow is.



           21   Q       Do you know whether full natural flow was the



           22   measure of available supply this year?



           23   A       Well, I thought I sort of just went over that.  But



           24   again, my answer was I focused on the idea of supply, how



           25   much water is there that's in the system.  I'm not quite
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            1   sure how John calculates full natural flow, so I can't



            2   honestly say that I know for sure that they're both the same



            3   thing.



            4   Q       Yeah, no.  I'm asking you in making your decisions,



            5   though, was it your understanding that, on Exhibit 30, that



            6   the full natural flow line depicted available supply?



            7           Let's back up a little bit.  Let's back up.



            8           At some point a decision had to be made whether to



            9   curtail a water right, correct?



           10   A       Yes.



           11   Q       And, in doing that, the State Water Board had to



           12   assess whether or not there was sufficient water supply to



           13   satisfy any given right or group of rights; is that



           14   accurate?



           15   A       Yes.



           16   Q       And, in doing that, did you direct staff to



           17   determine supply and demand?



           18   A       I can't recall whether I directly told staff to



           19   determine supply and demand.  I mean, certainly it was



           20   something that was discussed but wasn't necessarily -- it's



           21   not clear to me that I said, "You have to go out and develop



           22   supply and demand."  It just seemed like that was the



           23   obvious thing that needed to be done.



           24   Q       So was it your understanding then that the work they



           25   did and the graphs that they produced depicted supply and
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            1   demand?



            2   A       Yes.



            3   Q       And, in looking at this graph then, what do you



            4   think would show the supply?



            5   A       Well, if you're asking what I think, I think it



            6   probably is the line referred to as full natural flow.



            7   However, I don't know how that full natural flow was



            8   calculated specifically, and so I'm a little reluctant to



            9   say that I, you know, that that's precisely the supply.



           10   Q       Yeah.  Mr. Howard, recognizing that you signed the



           11   curtailment notices which had a bunch of findings in



           12   there -- or maybe not findings, but had information in there



           13   about the available supply, I just want to know what your



           14   understanding was of what this depicted in undertaking your



           15   issuance of those curtailment notices.  Did you understand



           16   that this showed the supply and demand?



           17           MR. HILDRETH:  Asked and answered.



           18           Do you have anything different to say than what



           19   you've already said?



           20           THE WITNESS:  No, I don't think so.



           21   Q       BY MR. KELLY:  So, on Exhibit 30, if you look at the



           22   months of -- at the bottom of Exhibit 30, there's



           23   essentially a timeline at the bottom, right?  It starts on



           24   March the 1st, 2015, and at least the last date marked on it



           25   is September the 1st, 2015, correct?
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            1   A       Yes.



            2   Q       And earlier in time is to the left, and the kind of



            3   reddish-orange block of "Post-14 Demand" extends in the



            4   month of March up to 50,000 time-averaged cubic feet per



            5   second, correct, roughly?



            6   A       Yes, roughly.



            7   Q       In the month of March, the daily full natural flow



            8   is roughly between 8,000 and 16,000 CFS -- time average CFS,



            9   is that correct, roughly where that blue line appears in the



           10   demand?



           11           MR. HILDRETH:  The document speaks for itself.



           12           THE WITNESS:  It fluctuates, but it is in that area.



           13   Q       BY MR. KELLY:  And so is it your understanding then



           14   that there was insufficient water during the month of March



           15   for any of the water rights that would appear in the demand



           16   above that blue line?



           17   A       That would be my understanding.



           18   Q       And would the same be true for the month of April?



           19   A       Yes.



           20   Q       And, according to this graph, curtailments started



           21   on May the 1st, 2015, where the solid red vertical line is?



           22   A       That's what it says, yes.



           23   Q       Is that your understanding, that May 1st was the



           24   first curtailment?



           25   A       I don't recall the date that the first curtailment
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            1   was, but that's what the plot indicates.



            2   Q       If in March and April there were no curtailments, do



            3   you know whether or not the water diverted above that blue



            4   line would have been diverted without a basis of right?



            5           MR. HILDRETH:  Calls for speculation.  Incomplete



            6   hypothetical.



            7           Yes or no.



            8           THE WITNESS:  Do I know?  Would you repeat the



            9   question?



           10   Q       BY MR. KELLY:  Let me rephrase it instead of just



           11   reading it back.



           12           In the month of March -- and so we don't have to



           13   guess -- let's say any of the water right holders that fall



           14   in the upper portion of the demand in the month of March,



           15   let's say 20,000 CFS and up, so we're north of the blue



           16   line.  Is it your understanding that this graph shows that



           17   there was insufficient water for those folks to divert in



           18   March of 2015?



           19   A       It would indicate -- it seems to me it would



           20   indicate there probably wasn't for some parties, but I would



           21   imagine that a lot of that supply -- a lot of that demand is



           22   project demand, Central Valley and State Water Project



           23   Demand.



           24   Q       What do you mean that the demand is State Water and



           25   Central Valley Project demand?
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            1   A       Well, the State Water Project and the Central Valley



            2   Project have a large number of contractors.  They deliver



            3   water to them.  They have to deliver it one way or another,



            4   whether from storage or from bypassing natural flow to them,



            5   and so I would imagine that if you looked at a lot of that



            6   demand, a lot of it would be water that's being provided by



            7   the projects.



            8   Q       So is it your understanding that the demand included



            9   contract demands?



           10   A       It includes all the parties who have contracts.  I



           11   think they all have their own independent water rights too.



           12   Q       So it's your understanding that the Metropolitan



           13   Water District of Southern California has its own water



           14   rights that the Department of Water Resources satisfies when



           15   it delivers water?



           16   A       No, that's not my understanding.



           17   Q       And so you don't know whether a contract demand is



           18   included in this chart or do you know?



           19   A       Well --



           20   Q       So let me --



           21   A       This is the full demand in the system, most of that



           22   demand in the Sacramento Basin is from parties who have



           23   either senior water rights or they have contracts with the



           24   Department and the Bureau.



           25           And so I would imagine that a lot of that demand is
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            1   being satisfied by settlement contractor -- is settlement



            2   contractor and Feather River contractors demand, and that it



            3   would be provided either by diverting natural flow or by



            4   stored water releases from the projects.



            5   Q       Do you know whether settlement contract water or



            6   Feather River water or exchange contractor water was



            7   delivered solely from stored water this year?



            8   A       Oh, I don't know how much was stored and how much



            9   was natural flow.



           10   Q       And so your understanding is that -- that this



           11   demand includes -- I'm trying to understand your answer.



           12           Is your understanding that the post-14 demand or



           13   that any of the demand includes the portion of Sacramento



           14   River settlement contract water not satisfied from storage



           15   or is it all of the Sac River settlement contractor demand?



           16   A       Demand is just how much water people intend to



           17   divert.  I'm not commenting on what right they're diverting



           18   under.



           19   Q       And, Mr. Howard, if you don't know, that's fine.



           20   That's what I'm trying to understand is if you know --



           21   A       Uh-huh.



           22   Q       -- whether or not the contract demands are included



           23   in here that are separate and apart from the satisfaction of



           24   water rights from natural flow.  I'm just trying to get what



           25   your understanding is.
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            1   A       My understanding would be that this is the full



            2   demand in the system.  The State Water Project demand, the



            3   Central Valley Project demand, all the parties who are



            4   diverting under contracts under their natural -- under their



            5   own water rights --



            6   Q       Okay.



            7   A       -- that these are the actual demands that are being



            8   put on the system, people are diverting that water.  They



            9   might be diverting it to storage, they might be diverting it



           10   for consumptive use, but these are the demands in the



           11   system.



           12   Q       And some of those demands might be met from



           13   projects' stored water?



           14   A       If they had a contract and there wasn't natural flow



           15   available to them, then under the contract they're



           16   required -- the projects were required to deliver stored



           17   water to them.



           18   Q       But only if there wasn't sufficient natural flow; is



           19   that your understanding?



           20   A       Well, this year -- my recollection is that the



           21   settlement contractors got a 75 percent allocation and the



           22   Feather River contractors got a 50 percent allocation, and



           23   so those are actual demands placed on the system, and I



           24   don't know whether at any particular time they were



           25   diverting stored water or whether they were diverting under
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            1   their own rights, but the demands are what they are.



            2   Q       Do you think that whether their demands were being



            3   met by stored water versus natural flow would be an



            4   important piece of information in determining availability



            5   of supplies for other water right holders?



            6   A       Could you repeat the question?



            7   Q       Yes.  Do you think that it would be important to



            8   know whether or not the Sacramento River settlement



            9   contractors were receiving the entire 75 percent from stored



           10   water versus from natural flow in determining whether there



           11   was sufficient water available for other water right



           12   holders?



           13   A       Yes.



           14   Q       Is the same true then for the water supply to the



           15   exchange contractors?  Would it be important to know if the



           16   exchange contractor demand was being met from stored water



           17   versus from natural flow?



           18   A       Off the top of my head, I don't.



           19   Q       Do you know where the -- do you know who the



           20   exchange contractors are?



           21   A       Yes.



           22   Q       What is your understanding of who the exchange



           23   contractors are?



           24   A       San Joaquin River contractors, people who used to



           25   get water out of the San Joaquin River, and they exchange
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            1   those rights for deliveries from the Delta.



            2   Q       When you say "from the Delta," is that from the



            3   Central Valley Project supplies upstream, north of the



            4   Delta?



            5   A       Probably, yes.



            6   Q       You said "from the Delta."  Is it from the CVP?



            7   A       Yeah.  Well, the CVP diverts the water, yes.



            8   Q       And do you know where the exchange contractors



            9   receive their water supply from this year?



           10   A       I think they got some from the Sacramento -- from



           11   the Delta, and I think they might have made a call on some



           12   of the water out of Friant.



           13   Q       And the call they made on the water out of Friant,



           14   was that stored water, do you know?



           15   A       I don't know.



           16   Q       The water that the exchange contractors got from the



           17   Delta, do you know whether or not that water was stored



           18   water?



           19   A       No, I do not.



           20   Q       Do you think, in determining available supply for



           21   other water right holders, it would be important to know



           22   whether or not that water was stored water or whether it was



           23   satisfied from natural flow?



           24           In other words, Mr. Howard, let's say the exchange



           25   contractors had a demand from Friant of let's just say it
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            1   was 300,000 acre feet over the summer.  Do you think it



            2   would be important to know, in conducting a water supply --



            3   water available analysis, whether or not that 300,000 acre



            4   feet came out of storage in Friant versus the natural flow



            5   of the San Joaquin River system?



            6   A       I don't know.



            7   Q       Did you have any discussion about anything like that



            8   with Mr. O'Hagan?



            9   A       Regarding Friant?



           10   Q       Regarding the segregation of supplies met from



           11   stored water versus supplies met through natural flow?



           12   A       My understanding was that, and I imagine this came



           13   from a discussion with John, is that as we curtailed parties



           14   who had contract water, that the assumption was that at that



           15   point they were being served with stored water from the



           16   projects.



           17   Q       But only after the curtailments were issued?



           18   A       And that was -- once a curtailment was issued to a



           19   party, a contractor, Feather or settlement, the demand had



           20   to be satisfied out of stored water, and so then we shifted



           21   where that water was being accounted from.



           22           MR. KELLY:  Mark this next in order, please.



           23   Exhibit 65.



           24                                (Whereupon, Exhibit No. 65 was



           25                                 marked for identification.)
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            1   Q       BY MR. KELLY:  Mr. Howard, one thing I forgot to



            2   tell you.  If at any time you need a break for any reason,



            3   just let me know and we'll take a break.



            4   A       Sure.



            5   Q       Mr. Howard, do you know what Exhibit 65 is?  Have



            6   you seen it before?  Do you need some time to review it?



            7   A       Well, yes.  I would like to read it.



            8   Q       Sure.



            9   A       (Witness reviewing.)



           10   Q       Just let me know when you're finished.



           11   A       Okay.



           12   Q       And so Exhibit 65 contains two emails, one from Joe



           13   Schofield, that's S-c-h-o-f-i-e-l-d.  He's with the



           14   Sacramento Municipal Utilities District, and that email is



           15   to you on May the 7th, and below that is an email of



           16   15 minutes earlier from you to him, copying John O'Hagan and



           17   another email address; is that's correct?



           18   A       Yes.



           19   Q       And the other email address next to Mr. O'Hagan is



           20   WB-EXEC-BoardMembers; is that correct?



           21   A       Yes.



           22   Q       And do you know who that email address, who gets



           23   emails that go to that address?



           24   A       The board members.



           25   Q       And that would be the five members of the State
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            1   Water Resources Control Board?



            2   A       Plus Michael Lauffer, myself, John Bishop, and Caren



            3   Trgovcich.



            4   Q       Who is John Bishop?



            5   A       He's the Chief Deputy Director -- one of the two



            6   Chief Deputy Directors.



            7   Q       He and Caren Trgovcich?



            8   A       Yes.



            9   Q       And I looked at this email, and it appeared to me to



           10   be your -- I don't know if "authorization" is the right word



           11   to use, and so you can correct me if I'm wrong.  But your



           12   authorization for SMUD to continue to divert water to



           13   storage even after their water rights were curtailed; is



           14   that correct?



           15   A       Yes.



           16   Q       And so from what I see here, you indicated that



           17   SMUD's water rights were curtailed on May the 1st of 2015;



           18   is that correct?  And it looks like this email involves



           19   water right licenses for the diversion of water for the



           20   post-14 diversion of water into Ice House Reservoir and



           21   Union Valley Reservoir, and then some tributaries.  Is that



           22   your understanding as well?



           23   A       Yes.



           24   Q       And then so, through this authorization, did you



           25   tell the Sacramento Municipal Utilities District that,
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            1   notwithstanding there was insufficient water to satisfy



            2   their water rights, that they could continue to divert water



            3   to storage?



            4   A       Yes.



            5   Q       And why did you allow SMUD to divert water even



            6   after they had been curtailed?



            7   A       I think we made it clear to parties that if there



            8   were voluntary agreements that had no adverse effect on fish



            9   and wildlife or other legal users of water, that we would



           10   allow continued diversion.



           11   Q       And were there -- if you know, were there other



           12   legal users of water that were senior to SMUD downstream of



           13   SMUD that could have taken that water that you let SMUD



           14   divert?



           15   A       We did -- my staff, as I recall, kind of



           16   stretching -- well, that was an issue that was looked at by



           17   my staff, I believe.



           18   Q       Do you know how long SMUD diverted water after



           19   having received the authorization from you on May the 7th to



           20   divert even when curtailments were in place?



           21   A       No.



           22   Q       Do you know whether SMUD diverted water between June



           23   the 13th and June the 25th of 2015?



           24   A       No.



           25   Q       If SMUD diverted water during that time period,
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            1   isn't that water that the Byron-Bethany Irrigation District



            2   could have been entitled to?



            3           MR. HILDRETH:  Calls for speculation.  Calls for a



            4   legal conclusion.



            5           If you know.



            6           THE WITNESS:  I believe no.



            7   Q       BY MR. KELLY:  How do you believe no?  Why do you



            8   believe no?



            9   A       As far as I know, the releases from the American



           10   River are -- would have been the same regardless of whether



           11   SMUD was taking water or not, that the only party who could



           12   be injured would be the downstream reservoir operators.



           13   Q       Well, the downstream reservoir operators were



           14   curtailed at that same time, weren't they?  Weren't



           15   post-1914 curtailments issued the same day for the entire



           16   Sacramento River Watershed?



           17   A       Yes, they would have been curtailed as well.



           18   Q       So the Bureau of Reclamation could not have captured



           19   the water that SMUD wouldn't have captured either, correct?



           20   The water that SMUD diverted, if all post-1914 water rights



           21   were curtailed, would have had to have remained in the



           22   system and bypassed by any post-1914 water right holder;



           23   isn't that correct?



           24   A       Well, I think it says here that the Bureau has



           25   confirmed that its releases at Folsom Dam will always exceed
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            1   the full natural flow into Folsom.  And so, therefore, they



            2   were bypassing downstream more than the full natural flow



            3   into the reservoir as of this date.



            4   Q       Do you know whether downstream water right holders



            5   are entitled to divert the releases from Folsom that the



            6   Bureau of Reclamation makes?



            7           MR. HILDRETH:  Calls for a legal conclusion.



            8   Q       BY MR. KELLY:  I'm asking about your knowledge.  You



            9   approved this based on that representation, correct,



           10   Mr. Howard?  Is that yes or no?



           11   A       I approved it under the idea that there would be no



           12   injury.  You're asking now whether it's possible that BBID



           13   was injured.  I would have to -- off the top of my head, I



           14   would have to think about that more often.  I don't know the



           15   answer to that question.



           16   Q       That's fine.  I'm trying to understand what the



           17   rationale for granting the exception was, and you said that



           18   because you were assured that the Bureau would release more



           19   water all the time that was -- more water than was flowing



           20   into Folsom, and, based on that, you determined that there



           21   was no injury to any legal users of water; is that correct?



           22           MR. HILDRETH:  Asked and answered.



           23           Do you have anything to add to what you already



           24   said?



           25           THE WITNESS:  No.  Like I said, my opinion was this
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            1   was a situation where no one could be injured.



            2   Q       BY MR. KELLY:  And would BBID be entitled to divert



            3   the quantity of water that SMUD, as a junior, diverted into



            4   storage outside of the curtailment period?



            5           MR. HILDRETH:  Calls for speculation.



            6           MS. McGINNIS:  Calls for a legal conclusion.



            7   Q       BY MR. KELLY:  Mr. Howard, didn't SMUD's diversion



            8   of water when curtailments were in place, wasn't that a



            9   diversion of storage when no water was available to divert



           10   for them?



           11           MR. HILDRETH:  Calls for speculation.



           12           MS. SPALETTA:  Calls for a legal conclusion.



           13   Q       BY MR. KELLY:  You can answer.



           14   A       If we sent them a curtailment notice, then it was



           15   our opinion that there wasn't water available for them to



           16   appropriate.



           17   Q       But you told them that they could divert anyway,



           18   correct?



           19   A       With the understanding -- my understanding, anyway,



           20   that there would be no injury to any legal user of water,



           21   yes.



           22   Q       And if a downstream water right holder was actually



           23   deprived of water as a result of this decision, then there



           24   would have been injury, correct?



           25           MR. HILDRETH:  Calls for speculation.  Calls for a
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            1   legal conclusion.



            2           THE WITNESS:  I don't know.  Again, I would have to



            3   spend more time thinking about it.



            4   Q       BY MR. KELLY:  Let's take a five-minute break.



            5           (A recess was taken.)



            6           MR. KELLY:  Back on the record.



            7           MR. HILDRETH:  He has a clarification on Exhibit 65.



            8   Q       BY MR. KELLY:  Okay.



            9   A       My recollection, and I think it is reflected in



           10   here, is that Folsom was going to release more than the full



           11   natural flow in the system, which means that their releases



           12   would be -- would also include any -- since we use full



           13   natural flow in the calculation of whether or not water is



           14   available, then the full natural flow in that watershed was



           15   being -- more than that was being passed by the Bureau out



           16   of the American River, that that's why parties downstream



           17   wouldn't be injured because their curtailments were



           18   predicated on that same full natural flow calculation, and



           19   that flow natural flow is being passed during the period in



           20   which SMUD would have been diverting.



           21   Q       So is it your testimony then that the downstream



           22   water right holders then were entitled to have their rights



           23   satisfied through the project releases?



           24   A       They're entitled to have their demands satisfied by



           25   full natural flow in the system.
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            1   Q       But the full natural flows were -- part of the full



            2   natural flow is being diverted by SMUD when curtailments



            3   were in place, correct?



            4   A       But the entire full natural flow is being passed



            5   by -- and more by Folsom Reservoir.  In other words, their



            6   releases, if we calculate what the full natural flow in the



            7   system is, their releases are greater than that in that we



            8   use that full natural flow calculation for the curtailment.



            9   So there -- I can't see how there could possibly be injury



           10   to any party.



           11   Q       But that's only if the downstream water users were



           12   having their rights satisfied through stored project water,



           13   right?



           14   A       No.  They're being satisfied through the full



           15   natural flows.  That's what the calculation is.



           16   Q       But where is the physical water coming from?



           17   A       But it doesn't matter what color the molecules are



           18   that are passing through Folsom as long as the calculation



           19   for downstream parties who were being curtailed is based on



           20   full natural flow, and as long as the period in which this



           21   curtailment is -- or this -- SMUD is diverting, that that



           22   full natural flow is being bypassed by them.  And that's the



           23   full natural flow, from my understanding, of what's in the



           24   entire watershed, not just the flow into Folsom.



           25   Q       So all of the water that SMUD diverted when
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            1   curtailments were in place, who made that water up?



            2   Physically, where did that water come from that they stored?



            3           MR. HILDRETH:  If you know.



            4           THE WITNESS:  Who made it up?



            5   Q       BY MR. KELLY:  Yeah.



            6   A       Well, it was released out of Folsom Reservoir.



            7   Q       It was released out of Folsom, so part of it was



            8   bypassed full natural flow and part of it was stored water?



            9   A       I would imagine that's potentially the case.



           10   Q       It has to be the case, doesn't it, if they're



           11   releasing more water than is coming in, and you based your



           12   decision on the fact that they were releasing more to



           13   satisfy downstream rights, doesn't a portion of that have to



           14   come from stored water?



           15           MR. HILDRETH:  It calls for speculation.



           16           THE WITNESS:  Well, I believe so.



           17   Q       BY MR. KELLY:  Mathematically, it has to, doesn't



           18   it?



           19   A       Yeah.



           20   Q       Let's mark this next in order.  Exhibit 66.



           21                                (Whereupon, Exhibit No. 66 was



           22                                 marked for identification.)



           23           MS. SPALETTA:  Are there enough copies to have one



           24   that the three of us could share?



           25           MR. KELLY:  Let's go off the record.
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            1           (Off-the-record discussion.)



            2   Q       BY MR. KELLY:  Let's go back on the record.



            3           Mr. Howard, do you recognize Exhibit -- what's been



            4   marked as Exhibit 66?  Let me know when you're finished



            5   reviewing it.



            6   A       (Witness reviewing.)  Okay.



            7   Q       Do you know what the content of the emails in this



            8   exhibit are about?



            9   A       Yes.



           10   Q       What is your understanding of what this is about?



           11   A       I think East Bay MUD wanted to cut their releases in



           12   order to hold water for temperature control later in the



           13   year.



           14   Q       And isn't this their request to maintain the water



           15   and storage that they collected while the curtailments were



           16   in place?



           17   A       Yes.



           18   Q       And so is it your understanding that the East Bay



           19   Municipal Utilities District, or East Bay MUD, that they



           20   collected water to storage after they were curtailed?



           21   A       Well, I don't know if they did it after they were



           22   curtailed or if they did it after this discussion, but -- so



           23   I can't say exactly when they did it.



           24   Q       Well, let's look at the second page of the exhibit,



           25   John O'Hagan's email to you on June the 9th at 12:20 p.m.
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            1   It says here that, "Richard also informed me that their



            2   request is only for water previously collected after the



            3   curtailment notice and not for any potential future



            4   collection that may become available."



            5           Does that refresh your recollection of whether they



            6   diverted water after their curtailments were issued to



            7   storage?  Mr. Howard?



            8   A       Yes.  That's what it sounds like.



            9   Q       And this was in early June, correct?



           10   A       Yes.



           11   Q       And the curtailment -- the pre-1914 curtailments,



           12   including the curtailment of BBID's water rights, went into



           13   place three days after this email, correct?



           14   A       I don't know what day that happened.



           15   Q       You don't know whether or not the pre-1914



           16   curtailments that you issued were issued on June the 12th?



           17   A       I don't recall the date specifically.



           18   Q       And if East Bay MUD had diverted water to storage



           19   while their rights were curtailed, do you have any idea who



           20   would be entitled to the water that they stored?



           21           MR. HILDRETH:  Calls for speculation.



           22   Q       BY MR. KELLY:  I'm only asking if you know.



           23   A       Would be entitled to the water.  I would imagine it



           24   would be senior water right holders.



           25   Q       So pre-14 water right holders would be entitled to
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            1   it?



            2   A       Well --



            3   Q       Let me ask you this, Mr. Howard.  I want you to



            4   assume that post-1914 water right curtailments went into



            5   place on May the 1st of 2015.  So as of the date of this



            6   email, no one with a post-1914 water right was authorized to



            7   divert.  And I want you to assume that the pre-1914



            8   curtailments that were issued this year didn't go into



            9   effect until June the 12th.



           10           So if senior water right holders would have been



           11   entitled to the water that East Bay MUD diverted during



           12   curtailments, wouldn't that water then have gone to pre-1914



           13   water right holders since they were the only water right



           14   holders -- appropriative water right holders that had not



           15   yet been curtailed?



           16   A       The reason this is a complicated question is because



           17   you're asking -- I'm not quite sure if you're asking are



           18   they entitled to the molecules or are they entitled to



           19   water.



           20           You know, the full natural flow calculation is



           21   unchanged by East Bay MUD's operation, or so I would



           22   believe.  The party that gets injured by East Bay MUD



           23   storing water is -- are the projects, the Central Valley



           24   Project and the State Water Project, because they're the



           25   guarantors in the system.
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            1           And so the calculation -- the fact that East Bay MUD



            2   stored water makes the calculation, at least I assume if it



            3   is a full natural flow calculation, unchanged.  And so you



            4   have the water right holders that were curtailing are not



            5   affected by what East Bay MUD did because the projects are



            6   the ones who are releasing extra water in order to make that



            7   up.



            8           So, resultantly, when we found out about this, my



            9   answer is the injured party here is the projects.  If they



           10   agree to make up that water and make other water right



           11   holders in the system whole as a result, that they -- that



           12   East Bay MUD, if they can get an agreement with the



           13   projects, can go ahead and do that.



           14           It is the same situation as the American River.



           15   Again, if you've got these parties who, you know, are



           16   guaranteeing the system and someone is injuring them, that



           17   doesn't mean that other water right holders get injured.  It



           18   means that the projects have to release stored water -- more



           19   stored water for the benefit of the other water right



           20   holders in the system.



           21   Q       So you referred to the projects as the guarantors of



           22   something, and then you again stated that the projects



           23   guarantee that folks downstream -- that water holders



           24   downstream will be satisfied.  What do you mean by that?



           25   A       I mean, that they're required to release water to
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            1   meet standards, and parties, if they aren't curtailed, take



            2   that water.



            3   Q       And so when the projects release water to meet



            4   standards, are you talking about regular regulatory



            5   requirements imposed on the projects?



            6   A       Yes.



            7   Q       And when the projects release that water to meet



            8   regulatory requirements, and once it meets that regulatory



            9   purpose, is that water then available for appropriation by



           10   other water right holders?



           11           MS. McGINNIS:  Objection.  Calls for a legal



           12   conclusion.



           13   Q       BY MR. KELLY:  I'm asking you, Mr. Howard, because



           14   you just said that everybody would be kept whole because the



           15   projects are the guarantors, that folks downstream would



           16   have sufficient water to divert, and that they meet



           17   regulatory requirements and that people can divert their



           18   water.



           19           I'm asking you if, by that, you meant that once the



           20   projects release water to meet those regulatory requirements



           21   and it's met those requirements, whether or not then the



           22   other people in the Delta can divert that water?



           23           MS. McGINNIS:  Same objection.



           24           THE WITNESS:  Those regulatory requirements are way



           25   off in the West Delta.  I don't know that anyone could
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            1   divert that water.



            2   Q       BY MR. KELLY:  So how are the projects then



            3   guaranteeing anything if nobody can divert that water?



            4   A       Well, again, we get to the question of people are



            5   being curtailed based on a full natural flow calculation.



            6   Q       Are people being curtailed based on actual water



            7   availability, do you know?



            8   A       Well, that's what is meant to be the supply curve,



            9   apparently, for the calculation.  Again, you know, what



           10   we're doing is calculating whether water is available to



           11   parties in the system.  It's a complicated question because



           12   the projects are always pouring water into the system.  They



           13   aren't entitled to that stored water.



           14           And so, you know, but then if what we're doing is



           15   basing the curtailments on the full natural flow



           16   calculation, if somebody takes water in the system who



           17   shouldn't be taking it, then what that means is that the



           18   projects make it up.  It doesn't affect other water right



           19   holders; it only affects the State Water Project and the



           20   Central Valley Project.



           21   Q       So, Mr. Howard, you've said a couple of different



           22   things here, and I want to make sure that the record is



           23   clear.



           24           You said that you authorized SMUD to divert water



           25   into storage in the face of curtailments, and that what East
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            1   Bay MUD had proposed was acceptable even after having stored



            2   water in light of curtailments because the projects were the



            3   guarantors of meeting downstream obligations.



            4           You said that a part of the component of water that



            5   came out of Folsom and went downstream had to be stored



            6   water to meet those downstream requirements because they



            7   were discharging -- they were releasing more than they were



            8   storing.  And now you just told me that folks downstream are



            9   not entitled to any stored water.



           10           And so I don't understand how the projects guarantee



           11   anything if the releases come from stored water and they're



           12   not entitled to it, but they're supposed to be the



           13   guarantors that folks downstream will have their obligations



           14   met.  How can both be true?



           15   A       Well, I can see that I'm not being particularly



           16   clear, but I am trying to be clear.



           17           We have a calculation here of full natural flow, and



           18   we are curtailing people based on that calculation.  We are



           19   not, you know, trying to mark stored water molecules and



           20   track them through the system.  We're saying -- we're doing



           21   a calculation based on a supply curve.



           22           To the extent that somebody who doesn't -- who, in



           23   our opinion, there's water not available to them, they



           24   divert, that water is made up by the projects.  They are



           25   injuring the projects.  There is no one else in the system
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            1   who is curtailed earlier because of that.  No one.  BBID



            2   isn't curtailed a day earlier then because someone else in



            3   the system took water that shouldn't have.



            4           You know, there were probably a number of parties



            5   who -- maybe there wasn't available to them, we didn't know,



            6   and they were taking water, and we might have sent them a



            7   curtailment notice and they might have ignored us, but none



            8   of those activities hurt BBID.  Because BBID, we were



            9   looking at full natural flows in the system, and that's the



           10   basis for deciding whether or not there was water available



           11   for BBID.  That's what established the date they were



           12   curtailed.



           13           The party that got injured by anyone who was



           14   diverting, whether it was stored water release or direct



           15   diversion, are the projects, because they needed to make



           16   that water up in order to make sure that Delta standards



           17   were met.



           18           So when parties like Folsom or East Bay MUD or, for



           19   that matter, the San Joaquin tributary agencies came and



           20   said, "We have an agreement.  We want to, you know, continue



           21   to divert."



           22           My answer was always the same to all of them.  "The



           23   party that you're going to injure is the State Water Project



           24   and the Central Valley Project.  Go to them and ask them if



           25   they say that's okay."
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            1           In two cases, the SMUD case, and apparently the



            2   Mokelumne case, I don't recall Mokelumne very well, the



            3   project said, "Okay, we will provide that.  We will make up



            4   that water.  We agree to do that."  I asked the San Joaquin



            5   tributaries agency to do the same thing because they were



            6   asking -- making the same request.



            7           In that case, there was no approval from the State



            8   Water Project or the Central Valley Project for that, and so



            9   the result was I did not approve the voluntary agreement



           10   that the San Joaquin tributary agencies were requesting.



           11   Q       And so the water that East Bay MUD diverted into



           12   storage during the curtailment period, where would that



           13   water have ended up, do you know?



           14   A       The Delta.



           15   Q       How about the water that SMUD diverted during the



           16   curtailment period, where would that water have ended up?



           17   A       Folsom.



           18   Q       Could it have been stored in Folsom?



           19   A       Folsom was curtailed.



           20   Q       Yes, it was.  Could it have been stored in Folsom?



           21   A       No new water storage, no.



           22   Q       So where would the water have ended up?



           23   A       The Delta.



           24   Q       And what happens, Mr. Howard, when fresh water



           25   enters the Delta, do you know?
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            1   A       Well, it becomes tidal flow.



            2   Q       Fresh water becomes tidal flow?



            3   A       Well, it is certainly affected by the tides.



            4   Q       So tell me what that means.



            5   A       Well, you seem to be asking where do water molecules



            6   go when they enter the Delta.



            7   Q       That's not what I'm asking.  I'm asking you to



            8   explain to me -- you just said that water becomes tidal



            9   flow.  I'm asking you to explain what that means.



           10   A       I was inserting -- obviously, I answered the wrong



           11   question.  I thought you were asking a water molecule has



           12   entered the Delta, what happens to it?



           13   Q       Mr. Howard, you said that water becomes tidal flow.



           14   I'm asking you what that means.



           15   A       Well, all I can do is say what I meant.  It becomes



           16   a molecule moving back and forth with the tides in the



           17   Delta.



           18   Q       Is it part of the available supply for diverters in



           19   the Delta, do you know?



           20   A       Yes.



           21   Q       And are you familiar with the -- with the Delta?



           22           MS. McGINNIS:  Objection.  Vague and ambiguous.



           23           THE WITNESS:  Well, somewhat.



           24   Q       BY MR. KELLY:  Are you familiar with -- is the Delta



           25   defined legally?
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            1   A       There are legal Delta boundaries, yes.



            2   Q       Do you know where those legal Delta boundaries are?



            3   A       Not precisely.



            4   Q       Do you know roughly where those legal boundaries



            5   are?



            6   A       Roughly.



            7   Q       Does the State Water Board refer to the Delta -- is



            8   there a common understanding of what is meant by the term



            9   "the Delta" at the State Water Board?



           10   A       There is an understanding that there is a legal



           11   Delta.



           12   Q       When you talk about "Delta water quality standards,"



           13   I think you used that term when you were talking about the



           14   projects.  What do you mean by Delta water quality



           15   standards?



           16   A       Well, we've established standards for protection of



           17   municipal supply, agricultural supply, and fish and wildlife



           18   in the Delta with compliance points at various locations.



           19   Q       So you just used the words "the Delta."  What is the



           20   Delta in the context you just used that term?



           21   A       Well, like I say, there's a legal Delta and then



           22   there is probably what would be called more the physical



           23   Delta, which, you know, I suppose a geomorphologist would be



           24   able to define what that is better than me.



           25           But when I say "the Delta," it means some
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            1   combination of the legal boundaries of the Delta plus the



            2   tidal areas that define -- in many cases, define the Delta.



            3   Q       And when you said that water that East Bay MUD



            4   diverted into storage would have ended up in the Delta and



            5   that water that SMUD diverted would have ended up in the



            6   Delta, what did you mean by "the Delta"?



            7   A       Well, it would have flowed towards the legal



            8   boundaries of the Delta.



            9   Q       Would it have flowed into the Delta?



           10   A       Yes.



           11   Q       And so do you understand the Delta is a series of



           12   watercourses?  Is the term "the Delta" ever used to refer to



           13   a series of watercourses that are within the legal



           14   boundaries of the Delta?



           15   A       I'm sorry.  Could you repeat the question?



           16   Q       Can you read it back?



           17           (Whereupon, the record was read.)



           18           THE WITNESS:  I'm sure people use it that way.



           19   Q       BY MR. KELLY:  Do you ever use it that way?



           20   A       When I refer to "the Delta," I'm not sure I'm



           21   referring to always just the watercourses.



           22   Q       So Delta water quality standards, does that refer to



           23   something other than the water in the Delta?



           24   A       No.  That refers to the water in the Delta.



           25   Q       And so was there any consideration this year given
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            1   to the fact that when full natural flow figures drop below



            2   demand, that there was still a quantity of water present in



            3   the Delta?



            4           MR. HILDRETH:  If you know.



            5           THE WITNESS:  Could you repeat the question?



            6           (Whereupon, the record was read.)



            7           THE WITNESS:  I assume that question -- I assume.



            8           MR. HILDRETH:  Don't assume anything.



            9           THE WITNESS:  Yes.



           10           MR. HILDRETH:  Make him ask another question.



           11           THE WITNESS:  Could you clarify that question?



           12   Q       BY MR. KELLY:  Mr. Howard, is it your understanding,



           13   based on the information provided to you from staff, that



           14   there was a lack of availability of water the same day for



           15   water right holders up at the City of Redding as there was



           16   for water holders in the Delta?



           17           MR. HILDRETH:  Objection.  Vague.  I don't know what



           18   you mean by "the same day."



           19           THE WITNESS:  Well, I think the answer to your



           20   question is no, because we -- my understanding is staff



           21   looked at various segments, and we did some curtailments in



           22   upstream areas that we didn't do farther downstream, and



           23   so -- so I think -- my answer would be no.



           24   Q       BY MR. KELLY:  Can you look at Exhibit 20 in that



           25   binder, please, Mr. Howard.  And, if you can, first, the
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            1   bold all caps near the top of the page that begins "Notice



            2   of Unavailability."



            3   A       Yes.



            4   Q       And do you recognize this document?



            5   A       Yes.



            6   Q       And you signed this document, correct?



            7   A       Yes.



            8   Q       And the date of this document is June the 12th,



            9   2015?



           10   A       Yes.



           11   Q       Does that refresh your recollection of whether or



           12   not pre-1914 water right holders were curtailed on June the



           13   12th of 2015?



           14   A       That is the date.



           15   Q       And doesn't this curtailment notice say that all



           16   pre-1914 water right holders with a claim after 1903 in the



           17   Sacramento/San Joaquin Watersheds and Delta are being



           18   curtailed?



           19   A       Yes.



           20   Q       So wasn't every -- weren't all water right holders



           21   in the entire Sacramento/San Joaquin Watershed and Delta



           22   curtailed on the same day?



           23   A       Well, your question before was, was Redding



           24   curtailed.



           25   Q       I'm asking you if they were all curtailed on the





                                                                             71

�









            1   same day.



            2   A       Yes.  Priority date of 1903.



            3   Q       In the entire watershed, correct?  Same day?



            4   A       Yes.



            5   Q       And so a water right holder with a priority date of



            6   1910 in Redding ran out of water the same day that a water



            7   right holder with a priority date of 1908 ran out of water



            8   in the Delta?



            9   A       Yes.



           10   Q       And so do you know whether or not the State Water



           11   Board considered the actual availability of water for any



           12   water right holder in implementing curtailments?



           13           MR. HILDRETH:  Yes or no.



           14           MR. KELLY:  Did the record pick up counsel's



           15   statement?



           16           MR. O'LAUGHLIN:  You know, that's really uncalled



           17   for, I've got to say that.  You can't answer for the



           18   witness, and you can't --



           19           MR. HILDRETH:  I'm giving him direction, not



           20   answering for him.



           21           MR. O'LAUGHLIN:  Yes, you are.  You said right on



           22   the record "yes or no."



           23           MR. HILDRETH:  Yes, I did.



           24           MR. O'LAUGHLIN:  The witness is entitled to answer



           25   in any way he sees fit, Counsel, and you can't do that, and
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            1   you know it.  Don't do it.



            2           MR. HILDRETH:  It is a yes-or-no question, so he can



            3   answer yes or no.



            4           MR. O'LAUGHLIN:  It is a yes-or-no question and he



            5   has been told that, but you can't direct him, and I would



            6   admonish you not to do it again or we'll seek a protective



            7   order.



            8           MR. HILDRETH:  Good.  You go ahead and do that.



            9           MR. O'LAUGHLIN:  That is uncalled for and



           10   unprofessional and unethical.  Don't give me that look.



           11   That's just crap.  You know it.



           12           THE WITNESS:  Could you repeat the question?



           13           (Whereupon, the record was read.)



           14           THE WITNESS:  Do I know?  I'm sorry.  That's an odd



           15   question.  Can you read it one more time?



           16           (Whereupon, the record was read.)



           17           THE WITNESS:  Yes.



           18   Q       BY MR. KELLY:  So what did the State Water Board do



           19   to determine the actual availability of water at BBID's



           20   point of diversion?



           21           MR. HILDRETH:  Calls for speculation.



           22   Q       BY MR. KELLY:  The witness just said yes, that they



           23   did determine the actual availability of water for



           24   individual diverters.  I'm asking him what they did to make



           25   that determination, what they considered.
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            1   A       I thought you had said for any diverter.



            2   Q       And what diverters did the State Water Board make a



            3   determination that there was actually water available, if it



            4   wasn't all of them?



            5   A       Okay.  I'm going to have to hear that question



            6   again.



            7           (Whereupon, the record was read.)



            8           THE WITNESS:  We made determinations of when water



            9   was not available to all the people that we sent notices to.



           10   Q       BY MR. KELLY:  Did you determine whether or not



           11   water was actually available at any particular point of



           12   diversion?



           13   A       Well, I think the method -- you would have to talk



           14   to John O'Hagan specifically about the details of the



           15   methodology.



           16   Q       So is the answer that you don't know?



           17   A       I don't know.



           18   Q       Okay.  In preparing Exhibit 20, what did you review



           19   or rely on?



           20   A       My staff.



           21   Q       Did you rely on anything other than staff?



           22   A       Well, I do think I reviewed these documents -- other



           23   documents regarding supply/demand curves.



           24   Q       Can you tell me what other documents you reviewed in



           25   preparing Exhibit 20?
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            1   A       Well, I can't say specifically.  They were the



            2   documents that were posted on the Board's website that laid



            3   out supply and demand of -- in the watershed.



            4   Q       So did you go to the State Water Board's website and



            5   look at the documents there or did somebody provide them to



            6   you?



            7   A       I've done both.  I don't know particularly in this



            8   instance which.



            9   Q       Do you know whether -- let's back up.  Let's go back



           10   to the Delta.



           11           Based on your experience, when full natural flow



           12   numbers drop, and let's assume that up at -- do you know



           13   where Bend Bridge is, below Shasta?



           14   A       I know around where it is; I don't know its specific



           15   location.



           16   Q       So let's just pick Redding.  Let's say a full



           17   natural flow dropped to zero in the Sacramento River at



           18   Redding, okay?  Do you know whether or not there would be



           19   water in the Delta?



           20   A       Yes.



           21   Q       And do you know where that water would have come



           22   from?



           23   A       Well, it would have come from a combination of sea



           24   water and stored water from projects.



           25   Q       How about prior to the projects in the 1930s, let's
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            1   say.  Do you know whether the projects were constructed in



            2   the early 1930s?



            3   A       They were not.



            4   Q       They were not.  And so, in 1931, was Shasta there,



            5   Shasta Reservoir there?



            6   A       No.



            7   Q       Was Oroville there?



            8   A       No.



            9   Q       Folsom?



           10   A       No.



           11   Q       Do you know whether there were any significant



           12   storage projects in the Sacramento Watershed in the 1930s?



           13   A       I don't know what the storage projects that there



           14   were in the 1930s.



           15   Q       So, in the 1930s, if full natural flow in the



           16   Sacramento River up near where Redding is dropped to zero,



           17   would there have been water in the Delta?



           18   A       Yes.



           19   Q       And where would that water have come from?



           20   A       Well, it would have come from the ocean and it might



           21   have come from the San Joaquin River or from the eastside



           22   tributaries.



           23   Q       Would it have come from the Sacramento River earlier



           24   in the year, if you know?



           25   A       There would be tidal water that would still be
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            1   there, yes.



            2   Q       And so do you have -- have you ever done any work



            3   associated with the residence time of water in the Delta?



            4   A       No.



            5   Q       Have you ever seen any work related to the residence



            6   time of water in the Delta?



            7   A       Yes.  Some.



            8   Q       And so do you know whether, in June of any given



            9   year, that there's water in the Delta that flowed into the



           10   Delta from the Sacramento River earlier that year?



           11   A       "Earlier" being?



           12   Q       January or February.



           13   A       I don't know.



           14   Q       Do you think that that would be important in



           15   determining whether or not there was water available for



           16   people in the Delta to divert later in the year?



           17   A       I don't know.



           18   Q       Why don't you know?



           19   A       I'm not quite sure how to answer a question like



           20   that.



           21   Q       Let me ask you this question.  Again, let's take a



           22   pre-project scenario in a drought year in 1931.  And flows



           23   stop -- there are no flows into the Delta, let's say, after



           24   June 1st, that all inflow into the Delta from Sacramento



           25   River from the eastside streams from the San Joaquin River
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            1   dropped to zero June the 1st.



            2           Do you have any opinion on what the condition of the



            3   Delta would be on that day?  Have you ever seen modeling



            4   that looks at that question?



            5   A       No.



            6   Q       Would you anticipate that there would be any fresh



            7   water in the Delta?



            8   A       If flows -- pressure flows continued from June 1st



            9   and then stopped on June 1st, there would have to be some



           10   water molecules that were still in the Delta, yes.



           11   Q       And would those -- if there was fresh water



           12   available, in your opinion, would that have been water



           13   available for water right holders to divert?



           14           MR. HILDRETH:  Calls for a legal conclusion.



           15   Q       BY MR. KELLY:  Well, Mr. Howard, you issued



           16   curtailments based on a lack of availability, and so I want



           17   to know whether or not if there was fresh water present in



           18   the Delta when flows stopped, if water would have been



           19   available?



           20   A       I'd have to look at some modeling to try to



           21   understand it better.  I don't know the answer to your



           22   question.



           23   Q       Okay.  So let's look at Exhibit 19 in your binder.



           24   Have you ever seen Exhibit 19 before?  And, for the record,



           25   Exhibit 19 is a complaint that the State Water Contractors
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            1   filed with the State Water Resources Control Board with



            2   respect to in-Delta diversions.



            3   A       I've seen some of the plots, I believe.  I'm not



            4   sure I've looked at or seen the full document.



            5   Q       When you said that you've seen some of the plots,



            6   what are you referring to?



            7   A       I believe someone came and did a -- talked to us



            8   about this before the complaint was filed, and some of these



            9   plots were shown to me.



           10   Q       Do you recall who would have come to meet with you



           11   and discuss this prior to it being filed?



           12   A       No, I don't remember.



           13   Q       Do you remember if it was Stefanie Morris?



           14   A       I don't remember.



           15   Q       Roger Patterson?



           16   A       I don't remember who was there at the time.



           17   Q       Can you turn to page -- actually, it is an



           18   attachment.  It is Attachment 5 to the State Water



           19   Contractors Complaint.  And, Mr. Howard, I apologize, these



           20   don't appear to be paginated in order, but it is a



           21   memorandum from people at CH2M Hill to Terry Erlewin at the



           22   State Water Contractors.  And the title of the memorandum is



           23   "2012 to 2015 Delta Salinity Conditions Under a Without



           24   Project Scenario."



           25           Can you tell me when you locate that?
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            1   A       Yes, I found it.



            2   Q       Okay.  And what CH2M Hill did, and I will tell you



            3   that I've read this memo too many times now, is they -- and



            4   it is depicted, Mr. Howard, in the -- in the graph -- it is



            5   depicted graphically what they did, you know, in the last 30



            6   or 40 pages, is they ran a modeling scenario that looked at



            7   the Delta conditions in 2012, '13, '14, and '15, and what



            8   the water quality would look like in both a "with" and



            9   "without project" scenario.



           10           And I'd like for you to take a look at -- I'd like



           11   for you to take a look at page 52 of Attachment 5, if you



           12   will.  And on the left hand of page 52 is a "with project"



           13   depiction of the Delta on May the 16, 2015, and on the



           14   right-hand side is a "without project" depiction on May the



           15   16th, 2015.



           16           Do you see that?



           17   A       Yes.



           18   Q       And it appears that portions of the Delta, the



           19   westernmost portions of the Delta, and actually a little bit



           20   north in the Delta, in a "without project" scenario would be



           21   of poorer quality or more saline than a "with project"



           22   condition, right?



           23   A       Yes.



           24   Q       And, practically speaking, that makes sense because



           25   the projects are required to release water to keep the Delta
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            1   more fresh than it would otherwise be; is that correct?



            2   A       Yes.



            3   Q       Is that why we see better water quality with the



            4   project?



            5   A       Yes.



            6   Q       And then if you turn to page 53, this shows a "with"



            7   and "without project" scenario on June the 13th of 2015.



            8           Do you see that?



            9   A       Yes.



           10   Q       And June the 13th is the day after their



           11   curtailments were issued, right?  They were the day after



           12   the pre-1914 curtailments were issued; isn't that right?



           13   A       Yes.



           14   Q       And this depicts that the salinity intrusion into



           15   the western Delta, based on this model, would be much more



           16   severe without the project than with the project, right?



           17   A       Yes.



           18   Q       And I think you explained earlier that you



           19   understood that BBID's diversion point was in the South



           20   Delta, right?



           21   A       Yes.



           22   Q       And are you able to locate, even generally, where



           23   that would be on these pictures of the Delta?



           24   A       Generally.



           25   Q       And on June the 13th of 2015, at least according to
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            1   this model that was submitted by the State Water



            2   Contractors, that shows that there would still be fresh



            3   water in the location of BBID's point of diversion; isn't



            4   that right?



            5           MR. HILDRETH:  Calls for speculation.



            6           THE WITNESS:  Certainly in the southern Delta there



            7   is some fresh water, yes.



            8   Q       BY MR. KELLY:  And then if you take a look at page



            9   54, page 54 shows a "with" and "without project" condition



           10   on July the 11th, 2015, correct?



           11   A       Yes.



           12   Q       And the "without project" condition, again, we see



           13   more significant saline intrusion, according to this model,



           14   right?



           15   A       Yes.



           16   Q       But in the southern and eastern portions of the



           17   Delta and some of the northern regions of the Delta, there



           18   still is some fresh water present in the Delta; isn't that



           19   correct?



           20   A       It depends on what you define as "fresh."



           21   Q       If a Delta water diverter determined that water of a



           22   certain water quality was sufficient for the purposes they



           23   needed, wouldn't it be fresh enough for them?



           24           MR. HILDRETH:  Calls for speculation.



           25           THE WITNESS:  I don't know what they think they
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            1   need.



            2   Q       BY MR. KELLY:  Do you know -- do you have any



            3   knowledge of what an acceptable level of salinity would be



            4   to irrigate agriculture in the Delta?



            5   A       South Delta, the objective ranges between about 450



            6   parts per million to 700 parts per million.



            7   Q       And what is that based on, do you know?



            8   A       Crops grown in the southern Delta.



            9   Q       And if a Delta diverter grew crops that were more



           10   tolerant to salt than the crops you're referring to, might



           11   the acceptable level of salinity increase?



           12   A       More tolerant salt crops would tolerate higher salt



           13   levels, yes.



           14   Q       So then according to at least this depiction in the



           15   South Delta, even on July the 11th, there might have been



           16   water of sufficient quality in a "without project" condition



           17   for folks to irrigate with, right?



           18           MR. HILDRETH:  Calls for speculation.



           19           THE WITNESS:  I don't know what they would need



           20   other than what our objectives are.



           21   Q       BY MR. KELLY:  So if a -- if a diverter determined



           22   that water with a salt concentration of 1,000 parts per



           23   million was an acceptable level of water quality, then there



           24   would have been water of sufficient quality in portions of



           25   the South Delta, correct?
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            1           MR. HILDRETH:  Calls for speculation.



            2           THE WITNESS:  Well, the plot seems to show, you



            3   know, assuming the plot is accurate, that there would be



            4   parts of the South Delta that are 2,000 to 3,000 parts that



            5   are at 1,000 to 2,000.



            6   Q       BY MR. KELLY:  By the middle of the July, correct?



            7   A       Yes.



            8   Q       By the middle of June when curtailments were in



            9   place, the water in the Delta was -- in the south Delta,



           10   particularly, was below 1,000 parts per million, right?



           11   A       Yes.



           12   Q       And if I told you, Mr. Howard, that in the model



           13   used to generate this information that the modelers



           14   zeroed-out Delta inflow on May the 1st so there was no



           15   inflow to the Delta from the Sacramento, San Joaquin, or



           16   eastside streams as of May 1st, 2015, would that surprise



           17   you?  Would you consider that a conservative assumption to



           18   make in running this model?



           19   A       I'm sorry, no.



           20   Q       No inflow into the Delta as of May 1st?



           21   A       And that's the "without project" scenario.



           22   Q       In a "without project" scenario that they assume



           23   that there was zero Delta inflow as of May 1st, do you think



           24   that would be a conservative assumption to make in running a



           25   model?
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            1   A       In a year like this year, probably wouldn't be that



            2   off, but, yes, it would be as conservative as you could make



            3   it.



            4   Q       Yeah.  And the State Water Board's full natural flow



            5   figures certainly didn't show that there was zero water in



            6   the system as of May 1st, does it?



            7   A       No.



            8   Q       And so do you think that information like this, that



            9   the modeling that was done here that shows that there was



           10   water of sufficient quality in the Delta in June in a



           11   "without project" condition would be relevant in making



           12   water availability determinations for those diverters?



           13           MR. HILDRETH:  Calls for speculation.



           14   Q       BY MR. KELLY:  Mr. Howard, would it have been good



           15   to know that in a "without project" condition that the Delta



           16   would look like this when you were deciding whether or not



           17   to curtail in-Delta diverters?



           18   A       Not based on the methodology that was used, no.



           19   Q       Do you think that the methology that was used was



           20   more accurate than this methodology?



           21   A       It was different.  I don't think that "accuracy" is



           22   the right word to use.



           23   Q       Did the methology that the State Water Board did



           24   look at all at the actual water available in the Delta?



           25   A       Yes.
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            1   Q       How did it do that?



            2   A       Well, using the supply/demand curves that we had



            3   previously discussed.



            4   Q       The supply/demand curves were global supply demand



            5   curves for the entire watershed, though, weren't they?



            6   A       Well, I don't know exactly how supply was -- what



            7   locations the supply was determined from.  There were -- so



            8   when you say "it's the whole area," you know, I think they



            9   broke it down into subsets of areas as opposed to some sort



           10   of single method, but...



           11   Q       Do you know what your staff used in determining what



           12   the full natural flow was?



           13   A       Gauge data, but I don't know where these gauges are.



           14   Q       Do you know where full natural flow stations are?



           15   A       No.



           16   Q       Do you know whether your staff gave any



           17   consideration to Delta inflow in generating the supply and



           18   demand curves?



           19   A       I don't know where the gauges were that they were



           20   looking at.



           21   Q       Are the -- and I don't want you to speculate.  Are



           22   the depictions that you see graphically in this Attachment 5



           23   generally what you would expect the Delta to do in a "with"



           24   or "without project" scenario?



           25           MR. HILDRETH:  Calls for speculation.
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            1   Q       BY MR. KELLY:  Mr. Howard?



            2   A       Only to the extent that I would expect more salinity



            3   intrusion with a "without project" scenario.



            4   Q       And, Mr. Howard, when we talked earlier this



            5   morning, you had explained that, early on in your career at



            6   the Water Board, you worked on D-1630, that is a



            7   Delta-related decision, and so you've worked and been



            8   involved quite a bit on issues related to the Delta, haven't



            9   you?



           10   A       Yes.



           11   Q       And even in a "without project" condition, there's a



           12   fresh water component to the Delta even after flows into the



           13   Delta cease, isn't there?



           14           MR. HILDRETH:  Vague as to time.



           15           THE WITNESS:  You know, you would have to know



           16   something about the previous conditions, you know, how --



           17   when you say "cease," they could be very low for a long



           18   time, so how -- you know, that's not clear enough to really



           19   say precisely.



           20   Q       BY MR. KELLY:  Sure.  And so this attachment, and



           21   the modeling that was done here, ran that model -- and



           22   again, this was submitted by the State Water Contractors,



           23   right, that received water -- they received water from the



           24   projects, right?  And this is a complaint where they're



           25   trying to allege that the folks in the Delta at certain
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            1   times of the year are unlawfully diverting water.  Isn't



            2   that your understanding of what this is?



            3   A       Yes.



            4   Q       And, in support of that, they ran this model, and



            5   they started this model in January of 2012.  Is that the



            6   first year of the drought, do you know?



            7   A       Yes.



            8   Q       And so they ran this consecutively from January of



            9   2012 through the end of August of 2015, and so when you're



           10   saying that you would need to know what the conditions were



           11   prior, you could go through this and look at every month for



           12   the prior three years and watch how the Delta becomes -- in



           13   a "without project" condition becomes more saline and then



           14   gets fresh water flows and becomes fresh, and you can



           15   actually look at that.  And so, if you'd like, you can pick



           16   any point in time here, and you can see what the previous



           17   condition of the Delta was if you'd like to be able to



           18   answer that question.



           19   A       Which question is it we're asking again?



           20   Q       Whether or not there would be fresh water that



           21   remained in the Delta in June of this year even if inflows



           22   went to zero.



           23           MR. HILDRETH:  Calls for speculation.  It's an



           24   incomplete hypothetical.



           25   Q       BY MR. KELLY:  It's the hypothetical that is
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            1   Attachment A.  Would you like to take some time to review



            2   it?



            3   A       All of Attachment A?



            4   Q       If you would like.



            5   A       Well, you know, you're going to show me some model



            6   studies.  I can't say whether or not I have confidence in



            7   the models or the people who necessarily ran the model



            8   studies, so I can't, you know, testify as to what this shows



            9   but, you know, presumably -- presumably.  You're asking



           10   whether or not there is fresh water in the Delta during



           11   times of year, and the answer is yes, there is.



           12   Q       And was that fact given any consideration when you



           13   issued your curtailments of water right holders in the



           14   Delta?



           15   A       Well, as I said before, the -- we use a different



           16   method to determine water availability.



           17   Q       So is your answer no?



           18   A       What is the question again?



           19   Q       The question is whether you considered the fact that



           20   there was fresh water present in the Delta when flows



           21   stopped when you implemented your curtailments this year?



           22   A       No, we used a different methodology.



           23   Q       So you didn't consider that there was fresh water



           24   available?



           25   A       We used a different methodology.
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            1   Q       And so, in your view, in administering water rights



            2   and issuing curtailments this year, who, if anyone, was



            3   entitled to the fresh water that was present in the Delta?



            4           MR. HILDRETH:  Calls for a legal conclusion.



            5           THE WITNESS:  I don't -- my perspective, it's no



            6   different than saying who was entitled to the fresh water in



            7   the Sacramento River.  We curtailed those people as well,



            8   the curves would be nice bright blue for them as well.



            9   Q       BY MR. KELLY:  But you considered availability in



           10   the Sacramento River through the full natural flow figure.



           11   You told me that you didn't consider this fresh water pool



           12   of water.  Isn't that different?



           13           MR. HILDRETH:  Misstates his testimony.



           14           THE WITNESS:  Can you repeat the question?



           15           (Whereupon, the record was read.)



           16           THE WITNESS:  Yes, we used a different methology.



           17   Q       BY MR. KELLY:  And so who, if anyone, in your



           18   opinion, was entitled to divert the water that was present



           19   in the Delta once curtailment is issued?



           20           MR. HILDRETH:  Calls for a legal conclusion.  Calls



           21   for speculation.



           22           THE WITNESS:  Well, we issued curtailment notices



           23   because we thought there was -- my staff thought that there



           24   was no water available to them for appropriation.



           25   Q       BY MR. KELLY:  Without considering the pool of fresh
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            1   water that was present in the Delta, correct?



            2           MR. HILDRETH:  Asked and answered.



            3           THE WITNESS:  Considering not -- what we were



            4   considering was whether or not there was stored water being



            5   released into the Delta.



            6   Q       BY MR. KELLY:  So is it your testimony then that if



            7   there was stored water released in the Delta, that nobody in



            8   the Delta could divert?



            9   A       No.



           10   Q       Okay.  So then explain that to me.  You just said



           11   that the consideration for curtailments was whether there



           12   was stored water releasing into the Delta.



           13   A       No.  It was whether or not there was enough full



           14   natural flow to meet the demands of senior water right



           15   holders in the watershed.



           16   Q       Without considering the fresh water pool in the



           17   Delta?



           18           MR. HILDRETH:  Asked and answered.



           19           THE WITNESS:  I did answer that.



           20   Q       BY MR. KELLY:  Can you answer it, please.



           21   A       Oh, I thought I just did.  Yes, we used a different



           22   methodology.



           23   Q       Without considering the presence of fresh water in



           24   the Delta; is that correct?



           25           MR. HILDRETH:  Asked and answered.
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            1           THE WITNESS:  Yes.



            2   Q       BY MR. KELLY:  Were you involved at all in the



            3   discussions with respect to the 25 percent voluntary



            4   reduction that the in-Delta riparian water right holders did



            5   this year?



            6   A       Yes.



            7   Q       What is your understanding of how that voluntary



            8   reduction program worked?



            9   A       Well, not much more than the way you just defined



           10   it.  The parties would agree to -- riparians only would



           11   agree to reduce diversions by approximately 25 percent, and



           12   we would not curtail those riparians beyond that.



           13   Q       Even if later in the year there was insufficient



           14   water available to satisfy their water rights?



           15   A       If that was the case -- if that became the case,



           16   then that became a limitation on all curtailments in the



           17   watershed, in my opinion.  All water right holders have to



           18   be treated equivalently.



           19   Q       Well, only riparians were offered the 25 percent



           20   reduction, right?  Appropriators were not offered that deal,



           21   were they?



           22   A       No.



           23   Q       And so it is not true that you treated all water



           24   right holders the same, correct?



           25   A       Well, I treated all water right holders with
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            1   equivalent rights equivalently.



            2   Q       And what is your understanding of where that



            3   25 percent of saved water went?



            4   A       Ultimately, I imagine it got backed up into project



            5   reservoirs.



            6   Q       So it got back -- how did it get backed up into



            7   project reservoirs?



            8   A       Well, if Delta diversions were reduced, then the



            9   projects would potentially have to release less water for



           10   salinity control.



           11   Q       And if full natural flow in the South Delta was



           12   insufficient in July to meet the reduced riparian demand,



           13   how would that supply get made up?



           14           MR. HILDRETH:  Calls for speculation.



           15   Q       BY MR. KELLY:  Well, when you approved it, how did



           16   you anticipate that that supply would get made up?



           17   A       Can you repeat the question?



           18           (Whereupon, the record was read.)



           19           THE WITNESS:  I'm going to have to take a



           20   five-minute break.  I'm starting to get foggy.



           21           (A recess was taken.)



           22   Q       BY MR. KELLY:  I believe when we took a break that



           23   there was a question pending.  Mr. Howard, would you like



           24   that question read back?



           25   A       Sure.
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            1           (Whereupon, the record was read.)



            2           THE WITNESS:  Ultimately, the guarantor in the



            3   system are the projects, the state and federal water



            4   projects.



            5   Q       BY MR. KELLY:  So the riparian water right holders



            6   would then be diverting, I guess, stored water if there was



            7   insufficient natural flow?



            8   A       Yes.



            9   Q       A little while ago we were talking about salinity in



           10   the South Delta in a "with" and "without project" condition,



           11   and you made the comment that the projects are required to



           12   release water to meet -- to keep the Delta fresh, I believe,



           13   or to meet salinity standards or something like that.



           14           Do you recall saying that?



           15   A       Yes.



           16   Q       I'm sorry?



           17   A       Yes.



           18   Q       And when you were referring to those standards, were



           19   you referring to water quality in the South Delta or were



           20   you referring to X2?



           21   A       Principally, I was referring to X2 plus, you know,



           22   Emmaton, Jersey Point, Contra Costa standards.  They



           23   generally don't try to operate the State Water Project and



           24   the Central Valley Project to meet water quality objectives



           25   in the South Delta, though their operations do benefit
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            1   salinity conditions in the South Delta.



            2   Q       Do the operations of other diverters in the South



            3   Delta benefit salinity in the South Delta?



            4           MR. HILDRETH:  Calls for speculation.



            5           THE WITNESS:  I don't know what all the operations



            6   are.



            7   Q       BY MR. KELLY:  In a pre-project condition like in



            8   1931, if flows into the Delta stopped and BBID diverted all



            9   of the summer of 1931 and measured water quality and had



           10   water of sufficient quality available to divert, would that



           11   suggest that the method the State Water Board used this year



           12   didn't capture the true picture of the water availability in



           13   the Delta?



           14           MR. HILDRETH:  Calls for speculation.  It's an



           15   incomplete hypothetical.



           16           THE WITNESS:  I can only speak to the methodology



           17   that we did use.  We didn't use another one.



           18   Q       BY MR. KELLY:  Do you know whether the method -- the



           19   methodology that the State Water Board chose to use this



           20   year resulted in people in the Delta being prevented from



           21   diverting water they would otherwise be entitled to divert?



           22   A       We wouldn't have sent curtailment notices if we



           23   thought that they were entitled to divert.



           24   Q       And so -- but if there was modeling that shows that



           25   in a "without project" condition this year there would have
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            1   been water of sufficient quality in the South Delta to



            2   divert for the entire month of June, wouldn't that



            3   demonstrate that there was sufficient water for them and



            4   they shouldn't have been curtailed on June the 12th?



            5           MR. HILDRETH:  Calls for speculation.  It is an



            6   incomplete hypothetical.



            7           THE WITNESS:  Not under the methodology that we



            8   used.



            9   Q       BY MR. KELLY:  So it's just the methodology, is that



           10   what you're saying?



           11   A       We selected a methodology to employ, and we



           12   exercised it.



           13   Q       Do you know whether any curtailments were issued in



           14   order to protect water stored in reservoirs?



           15   A       Would you repeat the question?



           16   Q       Yeah.  And I'll be more specific.  Do you know



           17   whether curtailments were issued this year in order to



           18   protect water stored in the State Water Project and Central



           19   Valley Project?



           20   A       I would say that we issued curtailment notices



           21   because we determined there was not water available for the



           22   water right holder.  Considering the fact that the State



           23   Water Project and the Central Valley Project are guarantors



           24   of the system, the consequence of that is that there would



           25   be reduced need to release storage, but that was not the
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            1   basis for deciding to do it.



            2   Q       When you say -- a minute ago when you answered my



            3   question, we were talking about the methodology the State



            4   Water Board used versus the type of analysis that I was



            5   discussing that would consider fresh water.  You said, "We



            6   selected a methodology and we used it."  Can you tell me who



            7   the "we" is in that sentence?



            8   A       I'm not sure that there was a -- certainly we, the



            9   staff of the State Water Board, had discussions about what



           10   methods we were going to use to develop supply and demand



           11   curves, so "we" would be the staff of the State Water



           12   Resources Control Board.



           13   Q       And when were those decisions made?



           14   A       Gee, 2014.



           15   Q       And was that methodology ever discussed with any of



           16   the board members?



           17   A       We certainly did information items in front of the



           18   Board at workshops and described methodology, and the Board



           19   took comments on it, so yes, it was described in front of



           20   the State Water board members.



           21   Q       Did you ever have any conversations with State Water



           22   board members outside of the workshops about the methology?



           23   A       I can't recall.



           24   Q       And, Mr. Howard, I'm asking that because there are



           25   numerous emails that we've been provided that reflect
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            1   conversations with at least Felicia Marcus, some with Dee



            2   Dee D'Adamo with respect to water availability and



            3   curtailments, and I don't want to go through them and mark



            4   them and have them all exhibits.



            5           And so I'm wondering whether or not that actually



            6   refreshes your recollection as to whether or not any of this



            7   was discussed either in person or via email with any board



            8   members?



            9   A       Yeah.  We certainly discussed the issue of us



           10   issuing curtailment notices and the issue of water



           11   availability.  I don't recall whether we discussed the



           12   precise methodology and -- outside of a board meeting with



           13   the board members.



           14   Q       Did any board members ever give the okay to do



           15   curtailments outside of a public workshop or public meeting?



           16   A       I don't recall.  I certainly notified the board



           17   members every time I was going to issue a curtailment



           18   notice, but I don't recall whether they ever replied back



           19   or -- I don't have any recollection of saying, "Do I have



           20   permission to issue curtailment notices?"



           21   Q       Okay.  For example, can you look at Exhibit 49 in



           22   your binder.  And 49 -- Exhibit 49 is a chain of emails that



           23   we discussed with Ms. Mrowka earlier this week, and it



           24   appears to be a lead-up to the June 12th notice because the



           25   conversations go into late May.
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            1           And Jeff Yeazell -- do you know who Jeff Yeazell is?



            2   A       No, I don't know.



            3   Q       He's a staff member of Kathy Mrowka's.  Jeff Yeazell



            4   is the individual who we understand kind of operated the



            5   spreadsheet for Mr. Coats and for Mr. O'Hagan.



            6           On the second page of Exhibit 49, Mr. Yeazell writes



            7   to Kathy Mrowka, "Based on the email chain and talking with



            8   Brian, it sounds like Tom wants to move forward with



            9   curtailing pre-1914 in the San Joaquin Basin along with



           10   those in the Sac Basin/Delta."  And then on page -- and that



           11   was on May the 22nd.



           12           And then the first email in that chain is from



           13   Barbara Evoy to a couple of other staff members at the



           14   Board, and it says, "We are working on timing right this



           15   minute.  We proposed sending out curtailments on Friday but



           16   need to get the Board to nod first."



           17           Do you have any idea what is meant by "need to get



           18   the Board to nod first"?



           19           MR. HILDRETH:  Calls for speculation.



           20           THE WITNESS:  I would say, you know, as he says, it



           21   does call for speculation as to what Barbara meant.



           22   Q       BY MR. KELLY:  I'm asking --



           23   A       I have no recollection of me talking to the board



           24   members and saying, "Please, you know, agree to



           25   curtailments."
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            1   Q       And I'm not asking specifically if they agreed to



            2   any particular curtailment.  I'm asking if there was



            3   interaction with the Board with respect to curtailments



            4   outside of the workshops and public meetings.



            5           MR. HILDRETH:  Asked and answered.



            6           THE WITNESS:  I know there was some discussions with



            7   the board members.  I don't recall anything in particular.



            8   Certainly there was a lot of press and whatnot about



            9   curtailments, and so I talk to the board members all the



           10   time, so I'm quite certain we discussed curtailments as part



           11   of those discussions.



           12   Q       BY MR. KELLY:  Can you look at Exhibit 51, please,



           13   in the binder.  That's an email from Ms. Mrowka to another



           14   staff member at the State Water Board on June the 2nd



           15   indicating that John, and I'm assuming, and we'll ask



           16   Mr. O'Hagan later today, that it refers to John O'Hagan.



           17   "That John just returned from briefly Felicia, he said



           18   Thursday for curtailment."



           19           Do you know if you attended a briefing with Felicia



           20   on June 2nd to discuss curtailments?



           21   A       No, I don't recall.



           22   Q       So it's your -- it's your testimony and recollection



           23   that there were some meetings and briefings with some board



           24   members, but you don't recall any particular meetings?



           25   A       No, none.
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            1   Q       Mr. Howard, do you remember meeting with



            2   representatives of the Byron-Bethany Irrigation District



            3   prior to curtailments issuing with respect to the Mountain



            4   House Community Services District?



            5   A       I do.



            6   Q       And the community of Mountain House?



            7   A       Yes.



            8   Q       And do you recall that there was -- that there was



            9   a -- who attended that meeting, if you recall?



           10   A       I think it was the Byron-Bethany general manager



           11   and -- whose name I don't recall.



           12   Q       That's Rick Gilmore.



           13   A       And yourself.



           14   Q       And who was there from the State Water Board, do you



           15   remember?



           16   A       Just me, as I recall.



           17   Q       John O'Hagan, do you recall if he was there?



           18   A       You know, I don't.



           19   Q       And do you remember -- do you remember a discussion



           20   of what we were going to do about the community of Mountain



           21   House if the State Water Board curtailed BBID?



           22   A       I do.



           23   Q       And there was some discussion of the need for BBID



           24   to provide sufficient water to the community of Mountain



           25   House so that at least the fire protection systems remained
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            1   operable.  And when I say "fire protection system," I mean



            2   fire hydrants and things like that.



            3           Do you recall that at all?



            4   A       I don't recall the fire protection part of it.  I



            5   know that we talked about health and safety for -- is there



            6   enough water for Mountain House to ensure human health and



            7   safety.



            8   Q       And do you recall, in having that discussion, that



            9   Mr. Gilmore explained to you that he had no control over the



           10   use of water in Mountain House because BBID was merely a



           11   wholesaler, and that in order to not jeopardize the fire



           12   protection system, that BBID would simply need to supply



           13   them with whatever the demand was within Mountain House to



           14   not jeopardize that fire protection testimony?  Do you



           15   recall?



           16   A       I don't recall that.  Like I said, I just remember a



           17   general discussion of human health and safety for BBID, but



           18   I don't remember a fire protection discussion.



           19   Q       I'm going to ask, and it sounds like you don't



           20   recall.  So you don't recall telling Mr. Gilmore that they



           21   would expect BBID to provide that water to Mountain House



           22   and that the State Water Board would take an enforcement



           23   action either through the Division of Water Rights or the



           24   Division of Drinking Water to resolve that issue with the



           25   community of Mountain House.  Do you recall that?
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            1   A       I recall saying that we expect human health and



            2   safety to be protected, that, therefore, we didn't expect



            3   that your curtailment notice would result in no water being



            4   delivered to Mountain House.  I think I also said that, you



            5   know, it was important to get the notification back from,



            6   you know, BBID, that that's what they were doing.  Because



            7   if people were making human health and safety deliveries, we



            8   needed to know that.



            9           And I remember saying that our practice from the



           10   previous year, which I assumed would go on, was that we took



           11   enforcement action against -- using our drinking water



           12   authority against any community that was -- did not have a



           13   reliable supply of water as evidenced by the fact that they



           14   were under a curtailment notice.



           15   Q       And so for somebody like BBID, who is a wholesaler



           16   to a community services district and doesn't control demand,



           17   can adopt rules on limiting outdoor irrigation, would the



           18   State Water Board or would you have expected BBID to



           19   estimate, at 55 gallons per day per person, the population



           20   of Mountain House and then only deliver that amount of water



           21   per day, or would you expect BBID to provide Mountain House



           22   the water that it demanded to protect public safety and keep



           23   the fire hydrants charged and then let the State Water Board



           24   deal with Mountain House?



           25   A       My recollection is that in the notice we told people
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            1   that we expected them to keep their deliveries to, you know,



            2   55 gallons per day, was what I recall.  You know, I don't



            3   have a recollection of talking about, you know, what



            4   precisely was going to be the volume of water that would be



            5   delivered from BBID to Mountain House.



            6   Q       So, as we sit here today then, how would a water



            7   diverter like BBID do that with the community of Mountain



            8   House, do you know?  Do you know what the Mountain House



            9   Community Services District is?



           10   A       No.



           11   Q       Do you know what a community services district is?



           12   A       Only generally.



           13   Q       And so if I told you that the Mountain House



           14   Community Services District is the public agency that



           15   provides the potable water supply to Mountain House, would



           16   you have any reason to disagree with that?



           17   A       No.



           18   Q       And if I told you that BBID provides raw water to



           19   the Mountain House Community Services District in order for



           20   Mountain House to do that, would you have any reason to not



           21   believe that?



           22   A       No.



           23   Q       And so given the State Water Board's position that



           24   folks could deliver health and safety water up to 55 gallons



           25   per person per day, I believe, even in light of
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            1   curtailments, how would you expect BBID to administer that



            2   exception as it relates to the delivery of water to Mountain



            3   House?



            4           MR. HILDRETH:  Calls for speculation.



            5           THE WITNESS:  I don't know how I would expect them



            6   to do it.  I would assume that the two organizations have



            7   some sort of relationship and that that would be subject of



            8   discussion between them.



            9   Q       BY MR. KELLY:  And so if the community of Mountain



           10   House -- let's just say that they refused to reduce their



           11   usage, would the State Water Board then expect BBID to cut



           12   them off?



           13           MR. HILDRETH:  Calls for speculation.



           14           THE WITNESS:  We were trying to be sure that we used



           15   enforcement discretion regarding health and safety, so --



           16   and, you know, we understand that there are all kinds of



           17   potential permutations associated with that.  I guess what



           18   we assumed -- what I would assume is that we would be



           19   hearing back from the diverter as to what they were



           20   intending to do in order to deal with human health and



           21   safety issues.



           22   Q       BY MR. KELLY:  Would you be surprised to learn that



           23   the enforcement action against BBID includes all the water



           24   diverted and delivered to the community of Mountain House?



           25   A       Would I be surprised?  I was not aware of that, no.
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            1   Q       If it was included, would that be inconsistent with



            2   the conversations that you had with the Byron-Bethany



            3   Irrigation District?



            4   A       It generally would assuming that, you know, we



            5   received notification that this water was being delivered



            6   for human health and safety.  I would have assumed that my



            7   staff would not be taking enforcement action about that



            8   against them.



            9   Q       Okay.  Mr. Howard, you were provided an exhibit, I



           10   think, a few minutes ago now -- oh, here it is next order



           11   would be Exhibit 67.



           12                                (Whereupon, Exhibit No. 67 was



           13                                 marked for identification.)



           14   Q       BY MR. KELLY:  Mr. Howard, have you seen Exhibit 67



           15   before?  Do you know what that is?



           16   A       Temporary Urgency Change Petition Order for the



           17   State Water Project and the Central Valley Project.



           18   Q       And this order was issued and signed by you, right?



           19   A       It was.



           20   Q       In July?



           21   A       Yes.



           22   Q       Of 2015, July the 3rd, I think; is that correct?



           23   A       Yes.



           24   Q       And do you recall what resulted in the issuance of



           25   this order?
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            1           MR. HILDRETH:  That's vague and ambiguous.  I don't



            2   know what you mean by "resulted in the" -- I don't know if



            3   you mean before or after.



            4   Q       BY MR. KELLY:  Could anything after the order was



            5   issued have resulted in the order, Mr. Howard, do you know?



            6   A       After the order resulted?



            7   Q       Your counsel wasn't sure if I meant something had



            8   happened before or after the order, and I'm asking you if



            9   there was anything that could have happened after the order



           10   resulted from the order?



           11           MR. HILDRETH:  Resulted from the order, is that what



           12   you mean?



           13   Q       BY MR. KELLY:  Mr. Howard, was there a petition



           14   filed with the State Water Resources Control Board that



           15   precipitated the issuance of this order?



           16   A       Yes.



           17   Q       And can you tell me who filed that petition?



           18   A       Well, I don't -- I assume it would have to have been



           19   the State Water Project and the Central Valley Project, but



           20   I don't recall actually looking at a petition.



           21   Q       So you don't recall what the state and federal



           22   projects sought relief from through their petitions?



           23   A       Well, we received a number -- a large -- I've been



           24   getting a lot of petitions.  Glancing at the order, I recall



           25   what we granted.  I don't actually recall reading the
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            1   petition itself from the projects.



            2   Q       And do you recall whether or not the petition that



            3   was filed that resulted in this order, whether that was the



            4   subject of a board workshop?



            5   A       Board workshop?



            6   Q       If you don't know or recall, that's fine.  I'm just



            7   curious.  I recall there was at least one or two workshops



            8   over the summer with respect to some of these TUCP, I just



            9   didn't know if this was one of the ones that had an



           10   associated workshop?



           11   A       And I don't recall either.  We did a couple of



           12   workshops with the board members to let people comment on



           13   that.



           14   Q       Can you please turn to page 22 -- actually, make it



           15   page 21, please, of Exhibit 67.  And at the bottom of that



           16   page is paragraph 5.3 entitled, "No Injury to any other



           17   Lawful User of Water."



           18           Do you see that?



           19   A       Yes.



           20   Q       And you having issued this order and signed it, I



           21   assumed that you read and you understand what's in it?



           22   A       I did at the time.



           23   Q       Okay.  And on page 22, still as part of paragraph



           24   5.3, the first full paragraph that begins, "To the extent,"



           25   can you just read that to yourself and let me know when
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            1   you're done.



            2   A       (Witness reviewing.)  Okay.



            3   Q       So this order was issued in July of 2015, and at



            4   that time the post-1914 water rights of both the CVP and the



            5   State Water Project were curtailed, weren't they?



            6   A       Yes.



            7   Q       And so I guess I'm confused about the paragraph that



            8   you just read, and I want you to help me understand it.



            9           In that paragraph you say, "To the extent that the



           10   projects divert natural or abandoned flows during the



           11   effective period of this order, other lawful users of water



           12   will not be injured by the proposed changes because the



           13   projects will continue to meet modified Delta outflow and



           14   Sacramento River flow and salinity requirements, and



           15   adequate flows are expected to remain in the system to meet



           16   the demand of other lawful users of water."



           17           And so my confusion about that is, the projects are



           18   post-1914 water right holders.  At this time there were



           19   pre-14 curtailments in place, and so I don't understand how



           20   the projects could have diverted any natural or abandoned



           21   flows under this order because senior water right holders



           22   were being curtailed at that same time.  So how -- what was



           23   your understanding of what that meant?



           24   A       We curtail people based on a calculation of supply



           25   and demand, and so the dates that they receive a curtailment
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            1   is not necessarily dependent on how each of the projects



            2   operate at any particular instance.  The projects being the



            3   guarantors of the system, you know, ensure that there's



            4   always adequate water in the Feather River and the



            5   Sacramento River, for every party who has a valid right to



            6   divert, and so they aren't injured.



            7           Parties in the Delta are not affected because they,



            8   you know, the calculation is unchanged by the way the



            9   projects operate.  And so, as far as we were concerned,



           10   nobody was injured.  The reality was, at least my



           11   recollection, during this time they were releasing stored



           12   water anyway, but, you know, and so I'm not quite sure why



           13   we put that paragraph in any way, but I still think there is



           14   no injury as long as we are using a calculation for supply



           15   and demand in the system.



           16   Q       What I -- and I appreciate that explanation, but



           17   what I asked was how the projects could be authorized to



           18   divert natural or abandoned flows under their post-14 rights



           19   when pre-14 curtailments were in place?



           20   A       Well, again, my opinion is that they didn't, but I



           21   don't know that for certain that every particular project



           22   facilitated.  And again, it's this special role that the



           23   project holds as guarantors of the system that they are, at



           24   this time of the year, they're pouring stored water into the



           25   Delta in order to meet Delta standards.  And so how any
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            1   particular individual element of the project is working is



            2   not so critical.  Also, no other lawful user is injured



            3   because of that type of operation.



            4           So you've got this couple of facilities that



            5   operate -- that have a very special place in the system



            6   because of their responsibility to guarantee the system with



            7   stored waters.



            8   Q       Well, to the extent that the projects diverted



            9   natural or abandoned flows in July, that water should have



           10   been provided to the folks with senior rights that were



           11   curtailed, shouldn't it have been?



           12   A       Those curtailments are exactly the same regardless



           13   of how the projects are operating each of their individual



           14   units.



           15   Q       Mr. Howard, in this order you gave the projects the



           16   green light to capture any natural or abandoned flows that



           17   might be in the system because you made the finding that



           18   other legal users of water wouldn't be injured; isn't that



           19   correct?



           20           MS. McGINNIS:  Objection.  Mischaracterizes that



           21   document.



           22           THE WITNESS:  I don't know that I concluded that,



           23   but that was the assumption.



           24   Q       BY MR. KELLY:  Isn't that what that says?



           25           MR. HILDRETH:  The document speaks for itself.
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            1   Q       BY MR. KELLY:  Well, you --



            2   A       I mean, I'll read it again if you want, but again,



            3   there's not -- we said that because there's no injury to



            4   other parties.



            5   Q       Okay.  I have two other questions, and then I'll be



            6   wrapped up.



            7           Could you look at page 27 of that same exhibit, that



            8   same order.  Ordering paragraph 4, and then, in particular,



            9   sub C and D.  This appears to be you directing Reclamation



           10   and DWR to develop water balance estimates for, among other



           11   things, deliveries, CVP and State Water Project deliveries



           12   to the various contractors that receive water from the



           13   projects; is that what that is?



           14   A       Yes.



           15   Q       And so that included settlement contractors, it



           16   included exchange contractors and folks that receive water



           17   under settlement contracts on the Feather River; is that



           18   right?



           19   A       Yes.



           20   Q       And so do you understand that the Bureau of



           21   Reclamation and the Department of Water Resources provided



           22   those delivery quantities back to the State Water Board and



           23   informed you of what they actually delivered under those



           24   contracts?



           25   A       I don't know.
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            1   Q       One last question, Mr. Howard.  Were you operating



            2   under any delegated authority in issuing the curtailments in



            3   2015?



            4           I'm sorry, I --



            5           MS. AUE:  I'm sorry.  I was trying to whisper to



            6   him, not to the --



            7           MR. HILDRETH:  She said, "Objection.  Legal



            8   conclusion," so I'll just say it.



            9   Q       BY MR. KELLY:  Okay.  Do you know if you were



           10   operating under any delegated authority in issuing



           11   curtailments this year?



           12   A       I know that there is a delegation document; I've



           13   read it in the past.  I don't recall exactly all of the



           14   things that are delegated to the Executive Director.



           15   Q       Issuing curtailments, did you think that you were



           16   operating under delegated authority?



           17   A       The only comment I guess I have is I was -- I was



           18   not aware.  I was not aware whether or not there was a



           19   specific delegated authority for curtailments.



           20           MR. KELLY:  Okay.  That's it.  I have no more



           21   questions.



           22           MR. O'LAUGHLIN:  We're going to continue this until



           23   next Wednesday.



           24           MR. KELLY:  Let's go off the record.



           25           (The deposition concluded at 11:34 a.m.)
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