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BE | T REMEMBERED, that on Wednesday, Novenber 25,
2015, commencing at the hour of 8:05 a.m thereof, at the
Law O fices of Somach, Simmons & Dunn, 500 Capitol Mall
Suite 1000, Sacranmento, California, before nme, THRESHA
SPENCER, a Certified Shorthand Reporter in the State of
California, duly authorized to adm nister oaths and
affirmati ons, there personally appeared

THOVAS HOWARD,

called as witness herein, who, having been duly sworn, was

t hereupon exam ned and interrogated as hereinafter set

forth.
--000- -
(Wher eupon, Exhibit Nos. 103-104
were marked for identification.)
THE VI DEOGRAPHER: Good norning. M nanme is Eric
Allen. | will be videotaping this proceeding on behal f of

Sacranento Legal Video Center, LLC, |ocated at 3550 Watt
Avenue, Suite 140, in Sacranento, California.

The date is Novenber 25th, 2015, and the tinme on the
video nonitor is 805 a.m CQur location is Somach, Sinmmons
& Dunn, 500 Capitol Mall, Suite 1000, Sacranento,

Cal i fornia.

W are here in the matter of In Re: Alleged

Unaut hori zed Di version of Water by Byron-Bethany Irrigation

Dstrict.
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This is Volume Il in the continued -- continued
deposition of Thomas Howard. The noticing attorney is
Jennifer Spaletta. The court reporter is Thresha Spencer of
Kat hryn Davis & Associ at es.

This is a single-track recording. Overlapping
voi ces cannot be separated. Private discussions on the
record will also be recorded.

Woul d counsel please identify yourselves, your
firms, and those you represent.

MS. SPALETTA: This is Jennifer Spaletta. |
represent Central Delta Water Agency, and we are sitting
around a round table, so we'll go ahead and have additi onal
I ntroductions, starting with counsel for the w tness.

MR, H LDRETH. Russell Hildreth, counsel for the
W t ness.

MS. AUE: Marianna Aue, State Water Resources
Control Board, Ofice of Chief Counsel

MR. WEAVER |' m Nat han Weaver, State Water
Resources Control Board, Ofice of Chief Counsel.

MR. TAURI Al NEN:  Andrew Tauriai nen, Ofice of
Enforcenment, for the Prosecution Team

MR. KELLY: Daniel Kelly, Somach, Sinmmons & Dunn,
for Byron-Bethany Irrigation D strict.

MS. ZOLEZZI: Jeanne Zol ezzi, General Counsel for

the West Side, Patterson, and Banta-Carbona Irrigation

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 126




© 0o ~N oo o B~ O w NP

N DD DD DD DD DD PR, R, R,
aa b~ W N B O © 0O N O 0o A WO N B~ O

DEPGSI TI ON OF THOVAS HOMRD, VOLUME | |

Districts.

MR. GREEN. David Geen with Spaletta Law,
representing Central Delta Water Agency.

M5. MANNS: Robin MG nnis, counsel for
California Departnment of Water Resources.

MS. AKROYD: Rebecca Akroyd, Kronick Moskovitz, for
West | ands Water District.

MR, O LAUGHLIN: Tim O Laughlin, San Joaquin
Tributaries Authority.

(Wher eupon, the witness was sworn.)

THE W TNESS: Thomas Howard, Executive Director
State Water Resources Control Board.

EXAM NATI ON BY Ms. SPALETTA
Q BY M5. SPALETTA: Good norning, M. Howard. Thank
you for com ng back for the continuation of your deposition,
particularly on this day before a holiday, we do appreciate
it. W're going to go ahead and continue with ny
questioning; M. Kelly questioned you before.

The first thing I'd like to ask you about are the
conmuni cations that you had with any representatives of the
Departnment of Water Resources regarding curtail ments.

What communi cations did you have with the Departnent
of Water Resources regarding curtailnments in 2015?

A | don't recall any specific conversations with the

Departnent regarding curtailnents in 2015.
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Q Who was your normal point of contact with the
Departnent of Water Resources?

A | didn't -- | wouldn't say | had a normal point of
contact, but | rarely talked to anyone other than perhaps

Mark and Bill Croyle.

Q And in what context did you talk --

A Mark Cowi n, that is.

Q I n what context did you talk to Mark Cowin and Bil
Croyl e?

A Vell, | see themat the Drought Task Force neetings,

and | occasionally have neetings regardi ng various issues
with Mark.

Bill I usually see at the Drought Task Force
meetings, which remnds me with respect to your previous
question. | did discuss that the timng of curtail ments at
the Drought Task Force nmeetings that it was com ng up or,
you know, the hydrol ogy | ooked |ike we would be curtailing a
certain nunber of parties, and the Departnment of Water

Resources was at those neetings.

Q How frequently did the Drought Task Force neetings
occur ?
A Once a week during part of the year, and then once

every two weeks during the other parts of the year.
Q And who attended those neetings?

A Well, there were a ot of people there fromvarious
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parts of the admnistration, nmost of themI| didn't know.
Wade Crowfoot usually was chairing the neeting and Cal CES
was a representative of the Departnent of Water Resources,
the State Water Board, and plus about every other state
agency had a director or deputy director there. There were
often board people at these neetings.

Q Were there any people at these meetings who

represented an entity or a stakehol der other than a state

agency?
A No. | think it was exclusively for state agencies;
t hough, occasionally, | think there were sone guests that

were invited after the regular neeting to do a presentation,
i ke PPIC report or sonething |like that, when they would
cone and talk for 15 mnutes or so, but they woul dn't
participate in the neeting itself.

Q Did M. Cowin indicate to you during any of the
tines that you met with himthat he wanted the State Board
to undertake curtailnents in 20157

A | don't have any recollection of that.

Q Do you have any recollection at all of what you and
M. Cow n spoke about?

A Vel |, at those nmeetings, | don't believe we had any
real, you know, dialogue. These were neetings in which
peopl e reported out what was, you know, happening in their

agency that was inportant.
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You al so said that you had --

That was drought-rel ated.

|'msorry to cut you off.

Sure. |'msorry.

| s there anything el se you wanted to add?

No.

You al so said you had other nmeetings with M. Cow n?

Yeah. You know, |'ve had nmeetings off and on with
Cowi n, vyes.

Ckay. And during those other neetings, did you and
Cowi n di scuss curtail ments?

Not to ny recollection.

You don't renenber that?

No.

o > 0 >» T O ZT >0 >0 >0 >0

How about neetings with representatives of the
Bureau of Reclanmation? Did you have any neetings with

representatives of the Bureau to discuss curtailnments in

20157
A Not to ny recollection.
Q How about any neetings with representatives of

West | ands Water District?

A Not to ny recollection.

Q Any neetings wth representatives of the State Water
Contractors?

A Vell, there was a neeting that | had where they
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brought their conplaint in -- or at least they hadn't filed
their conplaint yet, and they -- regarding unlawf ul

diversion of water, Delta diverters, and they ran through

some of the plots that they -- that | later saw was in their
conpl ai nt.
Q And they filed their conplaint in June of 2015, so

this nmeeting would have occurred before then?
A | think a week or so before; it was shortly before

they intended to file.

Q Did you discuss potential curtailnments at that
meet i ng?

A Not to ny recollection.

Q And |'ve asked you about neetings. Wat about

tel ephone calls? Have you had any tel ephone calls in 2015
W th representatives of DAR regarding curtail nents?

A Not to ny recollection.

Q And what about any of the other entities that | just
asked you about regarding neetings? Bureau of Reclamation,

West | ands Water District, or State Water Contractors?

A Not to ny recollection.
Q |'s there anything that would refresh your nenory?
A | woul dn't know how to answer that. | suppose if |

saw some communi cation that said | had had such a neeting,
but I -- | don't know.

Q Do you keep a log of the people you nmeet with or
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your tel ephone calls?

A | have a calendar, and it will -- it identifies who
| meet with. |'ve never |ooked back at it, so | don't know
how long it is kept active. And | don't keep any record of
t el ephone calls, no.

Q Ckay. W narked two exhibits before we started
today. The first one is [Exhibit 103, which is a notice of
publi ¢ workshop, and the second one is [Exhibit 104, which is
a map of the Delta channels.

Have you had a chance to | ook at those exhibits?
Not 104.

Ckay.

| was | ooking at 103 earlier.

O > O >

Vell, we're actually going to start with 104. So if
you could just take a mnute to |l ook at [Exhibit 104, which
will represent to you is a copy of page 20 out of the DWR
Sacranent o- San Joaquin Delta Atl as.

A (Wtness reviewing.) Al right.

Q Ckay. Thank you. So we have a copy of the Delta
Atlas, and do you understand Exhibit 104 to depict the Delta

and the various water channels of the Delta?

A Yes.
Q And do you see at the bottom difton Court Forebay?
A Yes.
Q And do you understand that BBID s point of diversion
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isalittle bit north of Cifton Court Forebay?

A Yes.
Q O in the vicinity of difton Court Forebay -- oh,
actually, M. Kelly is correcting me. It is slightly bel ow

Cifton Court Forebay.

A Ckay.

Q Do you understand that?

A Yes.

Q And then do you understand West Side Irrigation

District's point of diversion to be along dd R ver, which

is also near the bottom of the map?

A | don't know where West Side's diversion point is.
Q You don't?

A No.

Q Do you understand it to be on a channel of the

Del ta?

A My understanding is it was within the |egal

boundaries of the Delta.

Q Ckay. Wthin the | egal boundaries of the Delta,
what are the different sources of water present in the
channel s?

A That's a difficult question since | imagine the
conposition is different at different |ocations at the
Delta -- in the Delta.

On the Sacranmento side, in the northern part,

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 133




© 0o ~N oo o B~ O w NP

N N NN NN B R R R R R R R, R R
o A W N B O © 0O N O O M W N L O

DEPGSI TI ON OF THOVAS HOMRD, VOLUME | |

woul d assume it's nostly, if not exclusively, Sacramento
River water. Simlarly, on the southern part on the San
Joaquin and on the east side tributaries.

As you nove farther westward, | assume that there's
a conbi nation of saltwater and fresh water, probably a
gradi ent of higher quantities of saltwater as you nove

farther west.

Q Any ot her sources of water in these channel s?

A No.

Q What about return flows fromthe use of groundwater?
A Vel l, yeah, but | assume that they originated from

either the Sacramento Basin or the San Joaquin Basin or from
t he ocean.

Q And t hen another source would al so be stored water
rel eases, right, that are not natural flow, as we've

di scussed previously, correct?

A Yeah. Again, | only characterize themas fresh
waters flow ng down the Sacramento, so that includes various
tributaries, stored water, abandoned water, yes.

Q Now, | Dbelieve we established during the first part
of your deposition that the water availability analysis that
your staff conducted only |ooked at full natural flow,
correct?

A Vell, it |ooked at demand in the systemas well and

did | ook at sources of supply, yes.
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Q Vel |, which sources of supply did the water
avai l ability analysis include?

A Vell, | know that there were -- that they | ooked at
gages on upper -- on tributaries, which | would characterize
more as full natural flow, but | was under the understanding
that they were al so | ooking at sone of the gages at
downstream | ocations, which may have information other than
full natural flowinit.

Q Ckay. Do you understand whether or not your staff

consi dered the conbination of saltwater and fresh water in

the Delta?

A | don't believe that they counted saltwater, but --
Q What about the m xture?

A Vell, | believe they were | ooking at upstream-- at

sources upstream of the Delta.
Q Why didn't they include the m xture of saltwater and
fresh water actually present in the Delta channel s?

MR, H LDRETH. Calls for specul ation.

MS. AUE: You can still answer.

THE WTNESS: Yeah. They were | ooking at sources of
supply flowing into the Delta.
Q BY M5. SPALETTA: But you would agree with ne that
there is actually another source of supply in the Delta
channels that's a m xture of fresh water that previously

flowed into the Delta and saltwater, correct?
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A There is water in Delta channels, yes.
Q So nmy question is why didn't your staff include the
water that's actually in the Delta channels that makes up
this mxture in the supply side of the water availability
anal ysi s?

MR, H LDRETH. Calls for speculation. Lack of
f oundat i on.

THE WTNESS: Well, again, it wasn't involved in the
met hodol ogy that we were using to determ ne water
avai lability.
Q BY MS. SPALETTA: | understand you weren't involved
in the methodol ogy --
A No, | didn't say | wasn't involved. | said the
calculation they did, did not involve -- was used -- was a
di fferent nethodol ogy than that.
Q So | understand that it was different, that it did
not include this mxture of water that's actually present in
the Delta channels. M question, though, is why not? Wo
made the decision not to include it and what was the
rationale for that decision?

MR. H LDRETH. Calls for specul ation.

THE WTNESS: | have no recollection of any
di scussion in that regard.
Q BY M5. SPALETTA: Ckay. So then let's |ook at
Exhi bit 103, |[Exhibit 103/ is the Notice of Public Wrkshop
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for Central and Southern Delta Water Availability and Use

whi ch was schedul ed for Wednesday, Septenber 24th, 2014, by

the State Water Resources Control Board.

Do you remenber this workshop?

Only vaguely, | nust admt.

Whose idea was it to have this workshop?

| don't recall.

O > O >

Do these workshops normally get set up with your
I nput or does soneone el se just decide that they want to
have a wor kshop?

A |'msure | had sonme input into the question.

Q So the purpose of this workshop was to receive

comrents and di scuss the process the State Water Board

shoul d use to address recent allegations and | egal theories

regarding the sources and quantity of water supplies
avail able for diversion and use within the central and
sout hern Del ta.

Do you recall that as being the purpose?
A | | ooked at the notice, and that is what it says.
Q Do you have an understanding as to why it was

necessary for the State Board to hold this workshop?

A Well, it says in the notice that it was based on the

State Water Board receiving a joint letter signed by

Departnent of Water Resources and U S. Bureau of Reclanation

claimng unl awmful diversions of stored project water by
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riparian and pre-1914 water users within central and
southern Delta. So that we had a conplaint, | guess |
characterize it as, and the Board deci ded specific -- nost
specifically, Felicia, would have decided, since she's the
one who sets the Board's agenda to hold a workshop.

Q So you've characterized the letter fromthe projects
as a conplaint. Didthe State Board officially nake that
letter of conplaint and seek responses to the conplaint?

A Well, it's a claimof unlawful diversions, according
to the notice.

Q So did the State Board characterize the letter as a
formal conplaint and seek responses?

A | don't think that -- | don't know whet her they
characterized it as a formal conplaint.

Q Now, my understanding is that this workshop was not
designed to actually resolve the issues raised by the
project's letter, but it was sinply to obtain coments
related to the best process to resolve those issues; is that
your understanding as wel|?

A Yes.

Q And the State Board did, in fact, receive various
comments fromdifferent stakehol ders, correct?

A Yes.

Q So what happened next at the State Board? Once they

had this workshop and they received the comments fromthe
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st akehol ders about the best process, what did the State

Board do?

A Regarding foll owup fromthe workshop, | don't
recall.

Q You don't recall?

A No.

Q You don't recall anything happening after the

wor kshop?

A I think we sent out information request orders to

get the amount of water that was being diverted by Delta
diverters. | nean, that's ny recollection.

Q But wasn't the issue raised in the project's
conplaint that people in the Delta had no right to divert
the bay water that was mxing in the Delta channel s?
mean, wasn't that the gist of the conplaint?

A | thought it was nore they had no right to divert
stored water from project reservoirs.

Q So you didn't understand one of the issues to be

whet her or not people in the Delta had a right to divert

this mxture of fresh and saltwater that's present in the

Del ta channel s?

A | must have m sunderstood the question. | thought

you were asking why we held the workshop, which was what

initiated it again. And that, again, was the claimthere

was sonebody taking stored water, but the discussions
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centered -- was -- involved broader questions of water
availability wthin the Delta.
Q So | think you and | are on the sane page here that
there are really kind of two questions. One is the ability
of people in the Delta to divert stored water noving through
the Delta, and then there's also the separate question,
which is taking stored water out of the equation, the
ability of people in the Delta to divert this mxture of
fresh and saltwater that noves around in the Delta channels.

Do you agree with that?

Coul d you repeat the question?

"1l have the court reporter read it back, please.

(Wher eupon, the record was read.)

THE WTNESS: | don't know that | agree that there's
a question as to whether or not you can take out stored
wat er because you can't take out stored water; there will be
stored water in the Delta.

So the question is whether or not that stored water,
It requires sone |evel of protection.
Q BY M5. SPALETTA: And what about the second part of
ny question?
A Well, again, | don't know -- |'ve never thought of
it in that context because, as | said, there is stored water
inthe Delta at certain tines. And the question that |'ve

al ways been -- or that |'ve viewed it as is who has the
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right to divert that stored water.
Q So let's look at BBID s water right for a mnute,
and it has a priority date of 1914.

Do you understand that?

A | can't swear to that, but it sounds about right,
yes.
Q And you agree with ne that that priority date is

quite a bit before the projects even cane into existence?
A Yes.

Q So BBID had this water right to divert froma
channel of the Delta for several decades before we had the
I ssue of stored water being present in the Delta channels,
right?

MR H LDRETH. Calls for a |egal conclusion.

THE WTNESS: | think there was probably stored
water. There were storage reservoirs prior to 1914, |
understand, within the Central Valley.

Q BY M5. SPALETTA: But there wasn't the State Water
Project or Central Valley Project stored water?

A That is true.

Q So what I'mtrying to understand is you think that
the water availability analysis for BBID s water right
changed fromthe tinme that they diverted pre-CVP and State
Water Project or has it been the same?

MR H LDRETH: Calls for a |egal conclusion.
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THE WTNESS: Could you repeat the question?

(Wher eupon, the record was read.)

THE WTNESS: | don't know the answer to that
quest i on.

Q BY MS. SPALETTA: It wasn't a very good question, so
I'"mgoing to ask a different one.

You' ve just described to ne the issue raised in this
wor kshop as being centered on the issue of stored water
movi ng through the Delta, but what I"'mtrying to understand
Is the second issue, which is the fact that there's this
m xture of fresh and saltwater in the Delta channels
regardl ess of whether you have the projects operating.

So since you were the one who issued the
curtailments, I'mtrying to understand whether a curtail ment
was based solely on the desire to protect the stored water
movi ng through the Delta during 2015 or whether the
curtail ment was based on your view that entities like BBID
with a pre-1914 water right to divert fromthe Delta channel
had no right to divert this mxture of salt and fresh water
that woul d have been present in the Delta channels even
W t hout the projects?

MR. H LDRETH Calls for a legal conclusion.

Q BY M5. SPALETTA: You can answer.
A Vell, | don't knowif I, you know, agree with the
prem se of the question that the purpose -- or that what |
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was doi ng was protecting stored water. |If | were doing
that, | would have requested that the party that ny staff
use a Term 91 type of stored water release tracking in order
to deci de whether or not there should be curtailments in the
system

But we didn't use that nethod. W |ooked at the
amount of fresh water that was noving through the system
and then, you know, tried to track what demands were being
pl aced on that fresh water.

So, | don't know, perhaps you could refrane the
question since you' re assumng that we were -- it sounds
i ke the assunption was we were tracking stored water in the
system which we weren't.
Q Let ne just ask a sinpler question.

Was one of the purposes of the curtailments to

protect stored water?

A No.
Q It wasn't?
A It was a consequence; it wasn't the purpose. The

purpose was to inplenment the state's water right priority
system as we understood it.

Q But this is the first time in history that the State
Board has curtailed a pre-1914 water right in the Delta,
correct?

A | don't know the answer to that. | know we've
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curtailed pre-1914 rights, but I don't know whether any were
curtailed within the legal Delta. And this was the worse
drought in, at least as far as |'maware, over the last four
years in the state's history, which is why | felt it was

Inportant to try to protect the state's water right priority

system

Q So you said that protecting stored water was a
"consequence of the curtailnments.” How was it a
consequence?

A Vell, the projects are the entity that are the

guarantor of the systemof the water quality in the Delta,
and so to the extent that parties take water that's in
excess of the natural flowin the system the projects have
to release stored water in order to maintain the salinity
gradient in the Delta.

Q So by curtailing diverters in the Delta, is it your
under standing that the projects then had to rel ease |ess
stored water?

A That is the consequence.

Q Was that consequence actually docunented this sunmmer
after the curtail ments?

A W did not attenpt to document it.

Q What is your understanding that that is the
consequence based on if it wasn't docunented?

A Vell, if parties would have taken water during that
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period, whether upstreamor not, | would have assuned
additional salinity intrusion into the Delta that woul d have
had to require project stored water to be released in order
to maintain the standards that were in effect.

Q So then by curtailing these prior right holders, you

aided the salinity of the systenf

A No. | -- the intent was to inplenent the water
right priority systemin the State of California. | think
that had certain consequences, but that wasn't -- we weren't

doing it in order to alleviate those consequences, we were
doing it in order to inplenent the water right priority
system
Q So if that was the reason, thenis it -- is ny
under st andi ng correct that you do not believe that either
West Side or BBID has a right to divert the mxture of
saltwater and fresh water present in the Delta channel s?
MR. HILDRETH. Calls for a |egal conclusion.
THE WTNESS: Yeah. | don't know the answer to that
questi on.
Q BY M5. SPALETTA: Did you try to answer it before
you approved the water availability analysis and
curtailments for those entities?
A What we did was, | think, you know, what we've
described here in the past, we |ooked at what we believe to

be the available fresh water supply and we | ooked at the
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demands that were being inposed on that supply, and we
curtail ed people accordingly.

Q So based on that answer, | think the answer to ny
question is no, you did not consider it?

MR, H LDRETH. M sstates his testinony.

Q BY MS. SPALETTA. Is that correct?
A Vell, it wasn't in the calculation that we did.
Q So it was omtted as a source of supply?

Vell, no, | don't think it was omtted because there
was fresh water being diverted, and we were | ooking at the
availability of fresh water
Q The water that was at BBID s point of diversion this
sumer, was it 100 percent fresh water?

MR. H LDRETH Calls for specul ation.

Q BY M5. SPALETTA: O was it a mxture?
A Vell, 100 percent is, you know, a difficult question
to answer. | assune that at sone tinmes of the year it mght

have been and at other tines of the year it mght not have
been.
Q Vell, it was a mxture, though, according to what
you' ve said already today. The water at that place, BBID s
poi nt of diversion, was a mxture --
MR, H LDRETH. M scharacterizes his testinony.
Q BY MS. SPALETTA. -- of fresh water and saltwater?
MR, H LDRETH. And it's vague as to tine also.
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THE WTNESS. Yeah, | -- again, sone tinmes of the

year, yes; sone tines of the year, no. | think | testified

that as we nove farther west, you see nore and nore of

potential, you know, ocean intrusion. | don't know where

BBIDis inrelation to that specifically, so, you know, |'m

uncertain as to the answer.
Q BY M5. SPALETTA: So going back to Exhibit 103,
whi ch was this public workshop where the State Board
recei ved comments on the process that it should use to
resol ve these issues. Was there any follow up discussion
after the workshop about how to take the information
received and nove forward with the process?

MR H LDRETH. Asked and answered. Foll ow up

di scussion with who?

Q BY M5. SPALETTA: You can answer.
A The only followup | recall are the information
orders. |I'mnot sure if they were specifically the

consequence of this or just a subsequent devel opnment of,

but --

Q BY M5. SPALETTA: Was there any discussion with any

menber of the Board about, "How do we get this issue

resol ved? Do we have an enforcenent proceeding, do we have

a public hearing, do we let a court decide it?"
I's there any discussion to that effect?

MR HI LDRETH. You can answer yes or no, but you
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can't tal k about the content.

MS. SPALETTA: Is that a direction not to answer the
question?

MR H LDRETH: No. It was a direction he can answer
yes or no. |If your next question is what did he tal k about,
then | will instruct himnot to answer.

MS. SPALETTA: What is the instruction based on?

MR, HI LDRETH. Deliberative process.

MS. SPALETTA: So you're going to instruct him not
to answer the question on deliberative process grounds?

MR, H LDRETH. |If you ask that question, yes.

THE WTNESS: Could |I have the question again?

(Wher eupon, the record was read.)

THE WTNESS: Could | ask for clarification?

Q BY MS. SPALETTA:  Yes.
A Do you nmean related to this workshop?
Q Yes.

Not to ny recollection, directly related to this
wor kshop, no.
Q What about any di scussion that was not directly
related to the workshop?
A Yes.
Q And do you understand that that discussion would
have been covered by a deliberative process privilege or did

it occur in a different context?
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MR, H LDRETH. Let me clarify it. If it was in a

public neeting, he can answer the question.

Q BY M5. SPALETTA: Was it in a public neeting?
A No.
Q It was not in a public neeting?
A No.
Q Who was present?
| know |'ve discussed this issue with board nenbers,
perhaps all of themseparately. [|'mnot sure whether |'ve

talked to all of them so | can't give you a list of which

ones |'ve discussed, but with board nenbers.

Q Anyone ot her than board nenbers?
A |'msure ny staff as well.
Q And were those discussions a precursor to the BBID

or West Side enforcement actions?
A Vell, not directly, no.
Q Ckay. So they were not discussions relating to the
pendi ng enforcenent actions?
A Ch, no.
Q So what did the discussions relate to?

MR. H LDRETH. Are you tal king about his discussions
with staff?
Q BY MS. SPALETTA: He indicated he had discussions
with the various board nenbers.

A And staff.
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Q And staff. Wich staff were present?

A | don't recall, but | imagine -- well, | won't
imagine. | don't recall specifically.

Q Vell, who is the group that could have been there?
A Caren Trgovcich, Barbara Evoy, John O Hagan.

Q M chael George?

A Not to ny recollection.

Q And one or nore board menbers woul d have been
present during these discussions as well?

A Not to ny recollection.

Q So you indicated that these di scussions were not

directly affiliated wth the two pendi ng enforcenent
actions. What was the affiliation or the context for those
di scussi ons?

A The question was what woul d be the consequence of

I ssuing curtailnent notices based on this nethol ogy that we

used to determne water availability on Delta diverters, in

gener al .
Q And what were those consequences?
A Vell, | guess we inagined -- | inagined that it

would be a -- eventually, a proceeding in front of the Board
to determ ne whether or not the method that we were using
was the appropriate method.

Q Was there any di scussion about the desire to have

that proceedi ng occur before actually undertaking the
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curtailment so that the issue could be decided before
people's water rights were cut of f?

A | don't recall.

Q Whose idea was it to cut the water rights off first
and have the issue decided |later?

A | don't recall. | don't believe we -- the

di scussi ons were necessarily franed in that way.

Q Vell, how were they framed?

A They were franed in the context that we believed we
had a method that was the appropriate way to determ ne water
availability, but what would be the consequence of that on
Delta diverters.

Q Did you understand that the nethod that you believe
was appropriate was not a nethod that those in the Delta
bel i eved was appropriate?

A | believe | heard that sort of thing at the

wor kshop, vyes.

Q Was there any authority or precedent that you were
relying on for your understanding that your nethod was
appropriate?

MR H LDRETH. Calls for a legal conclusion. Calls
for -- if you had discussions with your |awers about that,
you don't have to divulge that.

THE WTNESS: Could you repeat the question?

Q BY MS. SPALETTA: I'll ask the court reporter to
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read it back, please.

(Wher eupon, the record was read.)

THE WTNESS: It was just ny understanding it was a
good characterization of water availability.

Q BY MS. SPALETTA: Well, did you do any due diligence
to confirmthat understanding prior to selecting the

nmet hodol ogy?

A | don't know what you nean by "due diligence."

Q Vell, there's nmore than one way to slice the pie,
right? So nmy question is, what did you do to educate
yoursel f on the nethod that you were going to choose?

MR, HI LDRETH. Asked and answer ed.

THE WTNESS: | saw that there were two genera
approaches, and | felt that this one was an appropriate
appr oach.

Q BY M5. SPALETTA: And why did you think that the
approach that you sel ected was appropriate?

A Utimtely, it's because my opinion is stored water
Is a-- functionally, a property right. And to the extent
parties divert that stored water is past being -- the |evel
of stored water released has to be increased, and BBID was
diverting during a season when projects' stored water was
going into the Delta, that there wasn't -- and there wasn't
the natural flow to support that diversion and maintain the

salinity grading in the Delta that was necessary to protect

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 152




© 0o ~N oo o B~ O w NP

N N NN NN B R R R R R R R, R R
o A W N B O © 0O N O O M W N L O

DEPGSI TI ON OF THOVAS HOMRD, VOLUME | |

public trust uses and -- well, public trust uses. That
requires sone other party to release stored water into the
systemto support BBID s diversion.

Q Does the -- excuse me. Has the State Water Resource
Control Board conditioned BBID s water right to require it

to cease diversions to protect the salinity grading in the

Delta?
A Not that |'m aware of.
Q Has the State Water Resource Control Board

conditioned BBID s water right to protect public trust

val ues?
A Not that |'m aware of.
Q Now, under the Tenporary Urgency Change Petition,

the projects had to provide nmonthly summary reports to the
Board, correct?

A That sounds right, but I wouldn't swear to it.

Q Who was in charge at the Board of receiving the
information fromthe projects pursuant to the Tenporary

Ur gency Change?

A | don't know the person.

Q It wasn't you?

A | don't recall seeing the monthly reports, no.

Q And you don't renmenber who you assigned that task
to?

A It would have been Division of Water Rights, so you
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woul d have to ask Barbara who that task was assigned to.

Q D d you or anyone on your staff keep track of which
regul atory condition was controlling the rel ease of stored

wat er by the projects during the summrer of 2015?

A | believe that that was a subject of discussion --

that sort of thing was a subject of discussion at the RTDOT

meet i ngs.

Q What' s t he RTDOT?

A Real Time Drought Operations Team
Q Did you attend those neetings?

A No.

Q Who did for your staff?

A Les G ober and D ane Riddle.

Q Are they on the hearing teamstaff?
A | don't know which teamthey're on.

MS. SPALETTA: (Ckay. Let's take a five-minute
br eak.

THE VI DEOGRAPHER: We're now going off the record at
8:49 a.m

(A recess was taken.)

THE VI DEOCGRAPHER: W' re now goi ng back on the
record at 9:01 a.m
Q BY M5. SPALETTA: Al right. W're back froma
short break.

M. Howard, right before we took a break, you told
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ne that one of the consequences of the curtailnments was to
protect public trust resources; is that correct?
A Yes, that is what | said.
Q And what is the public trust value that was
protected during June as a result of the curtail nent?

MR HI LDRETH: June of 20157?
Q BY MS. SPALETTA: Yes.
A Vell, | operate under the assunption that there are
a broad range of benefits for fresh water supply in a Delta
of, you know, fish protection, protection for -- of
agricultural quality, M& water, aquatic habitat of various
sorts, wetlands, tidal wetlands.
Q Deci sion 1641 defines the paraneters under which the
state and federal projects nmust operate to protect those
public trust val ues, correct?

MR, H LDRETH. Calls for a |egal conclusion.

THE WTNESS: It provides the requirenents under
whi ch they must operate, yes.
Q BY MS. SPALETTA: And for June of 2015, what was the
controlling requirement under Decision 1641, if you know?
A Vell, | don't know specifically, though I know that
at some point -- at some points it's actual flow standards
and sonetines it's salinity at various |ocations.

The assunption is that when we establish a standard

for a particular location, it actually has nultiple
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benefits, both to protect the specific targeted purpose plus
provide fishery protection, for exanple, and water supply
for wetlands and tidal wetlands, et cetera.

Q The Delta outflow objective in Decision 1641, are
you famliar with that?

A There are several Delta outflow objectives.

Q W previously marked an exhibit, | believe it is

Exhibit 67. Do you see that?

A | do.
Q And this was your order conditionally approving the
tenporary urgency changes for the projects from-- let's see

what date this is -- July 2015? The date is on page 31.
A July 3rd, yes.
Q Ckay. And then attached to this order are the

tables which identify the various salinity and flow

obj ecti ves.
A Yes.
Q Correct? Okay. And so the flow objectives you were

just tal king about are in Table 3, continued on page 184 of

the attachment; is that right?

A The objectives | was just referring to?

Q Yes.

A | don't know that they are exclusively on Table 3,
no.

Q Where el se are they? The flow --
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A | need sone clarification on the question.

Q Sure. You said there were various flow objectives
in play in June of 2015, | believe?

A Fl ow and/or salinity, yeah

Q Where are the fl ow objectives that were in play in

June of 2015?
A Wll -- adifficult question for me. |'ve used
salinity objectives as being flow objectives as well, so |

can't look at just the flow table and say, "Those are the

fl ow objectives" because | would have to look at this -- the

whol e table and | ook at salinity and fl ow and say t hat
those, in conbination, establish flow requirenents, and
those flow requirenents achieve nultiple purposes.
Q Ckay. And those objectives that you've just
described are only inposed on the state and federal
projects, correct?

MR H LDRETH. Calls for a legal conclusion.

THE WTNESS: As far as | know, they're the only

ones who have themin their water right permts, except for

people with Term 91
Q BY M5. SPALETTA: And is Term 91 applicable to
BBID s water right?
MR. HILDRETH. Calls for a |egal conclusion.
Q BY M5. SPALETTA: Do you know?

A It's not contained within BBID s water right.
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Q Is it applicable regardless of the fact that it's
not contained in their water right?

MR. HILDRETH. Calls for a |egal conclusion.

THE WTNESS: | would have to say that's a |legal --
| don't know.
Q BY M5. SPALETTA: You don't know. kay. Do you
know if Term 9l is in West Side's water right?

MR, H LDRETH. Calls for a |egal conclusion.

THE WTNESS: | don't knowif it's in West Side's
for certain. | suspect not, but that's --
Q BY M5. SPALETTA: Are you famliar with Water Code
Section 11460, the Watershed Protection Act?
A It sounds famliar, yes.
Q Did you take into account Water Code Section 11460
bef ore maki ng the curtail nent decisions during 20157
A | don't recall having any specific discussion about
11460; however, again, we were |ooking at whether water was
avai |l abl e under the water right priority system
Q So we have just marked, as Exhibit --

MR H LDRETH: 105.
Q BY MS. SPALETTA: -- 105, Water Code Section 11460.

(Wher eupon, [Exhibit No. 105/ was
marked for identification.)
MS. AUE: Are there nore copies?
MR O LAUGHLIN. We ran out.
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MS. SPALETTA: You'll have to share. Sorry.
Q BY M5. SPALETTA: Could you please read back the
| ast answer.

(Wher eupon, the record was read.)
Q BY MS. SPALETTA: Wy didn't you evaluate the
wat er shed protection statute before making the curtail ment
deci si ons?
A W were |ooking at water availability. [If water

isn't available, then there's no water to divert for that

party.
(Wher eupon, [Exhibit No. 106/ was
marked for identification.)

Q BY MS. SPALETTA: W have al so nmarked, as

Exhibit 106, the Delta Protection Act. Are you famliar
with the Delta Protection Act, which is Water Code Sections
12202 through 12205?

A Vell, | could read themnow. |'ve heard of them

before and certainly read themin the past.

Q Take a mnute to review them
A (Wtness reviewing.) Gkay.
Q Now t hat you've had a mnute to read over what we

mar ked as Exhibit 106, the Delta Protection Act, ny question
was, did you take into consideration the requirements of the
Delta Protection Act in making the curtailnent decisions in

20157
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A | don't recall any specific discussion about the

Delta Protection Act.

Q Wiy didn't you consider the Delta Protection Act in

maki ng your curtail ment decisions?

A Because we were | ooking at water availability.

Q s it your understanding that the Delta Protection

Act requirenments have no bearing on the analysis of how nuch

water is available for diverters in the Delta?

A It wasn't part of the calculation that we used.
Q Vell, I"'mnot asking if it was part of the
calculation. You already told ne it wasn't. Wat |'m
asking is whether it's your understanding that the Delta
Protection Act requirenents have no bearing on the

determ nation of water availability for diverters in the

Del t a?

MR, H LDRETH. Calls for a |egal conclusion.

THE WTNESS: Could you repeat the question?

(Wher eupon, the record was read.)

THE WTNESS: | don't have an opinion on that
matter.
Q BY M5. SPALETTA: |'msorry, what was your answer?
A No opi ni on.
Q Ckay. Did the projects continue to export water out

of the Delta after the curtailnments in 20157

A | believe in small quantities, yes.
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Q If | could please turn your attention to what's
Section 12204 of [Exhibit 106. It states, "In determ ning
the availability of water for export fromthe Sacramento- San
Joaquin Delta, no water shall be exported which is necessary
to neet the requirenents of Sections 12202 and 12203 of this
chapter."

Do you see that?

A Yes, | do.

Q And then | ooking up at Section 12202, it says,
"Anong the functions to be provided by the State Water
Resour ces Devel opnent System in coordination with the
activities of the United States in providing salinity
control for the Delta through operation of the Federa
Central Valley Project, shall be the provision of salinity
control and an adequate water supply for the water users in
t he Sacranento- San Joaquin Delta.”

Was there any effort nade to ensure that the
projects were fulfilling the obligations of Section 12202
prior to enabling the projects to continue exporting?

MR H LDRETH. Calls for a |egal conclusion.

THE WTNESS: | can only comment that we, as |'ve
descri bed before, we had a nethodol ogy that didn't
particularly incorporate -- we did not -- we applied the
met hol ogy that we devel oped to determ ne water availability,

and we applied it across all the water right hol ders.
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Q BY MS. SPALETTA: Well, but you actually applied a
di fferent nethodol ogy for the projects than you did for BBID
and West Side, correct?

MR, H LDRETH. M sstates his testinony.

THE WTNESS: Not that |I'm aware of.
Q BY MS. SPALETTA: The projects were allowed to
continue to export water out of the Delta as long as the
provisions in your were met, correct?
A They were allowed to divert stored water, yes.
Q Didn't the Tenporary U gency Change Order actually
allow the projects to continue to divert natural flow and
abandoned fl ows?

MR. HILDRETH. Calls for a |egal conclusion.

Q BY M5. SPALETTA: Can you answer the question?

A | woul d have to doubl e-check.

Q Look at Exhibit 67, page 22, please.

A And where should | be | ooking?

Q The first full paragraph on page 22, it starts with
"To the extent that the projects divert natural or abandoned
flows."

A Yes, | see it.

Q So, to answer ny question, the projects were allowed

to continue to divert natural or abandoned flows pursuant to
the Tenporary Urgency Change Petition, correct?

A We -- it depends on whether you're using an
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accounting net hodol ogy or whether you're using a particle
tracki ng met hodol ogy.

Q Expl ai n, please.

A Vel |, using an accounting methol ogy, the projects
were pushing stored water into the system They were
actually releasing nore water throughout the systemthan
they were collecting. But at any particular |ocation, that
m ght not necessarily be the case at any particular instant.
However, because from an accounting perspective, |ooking at
the systemas a whole, they were providing nore than the
natural flowinto the system no other |egal user of the
water is injured by an operation of that nature.

Q Are BBID and West Side Irrigation District |egal

users of water?

A As far as | know.

Q But they were curtail ed?

A They were.

Q And yet the projects continued to be able to export

water fromthe Delta?

A Stored water, yes.

Q According to the accounting nethod, not the particle
tracki ng nmethod, right?

A Yes.

Q How is that result consistent with, in your

under st andi ng, the obligation of the projects under the
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Delta Protection Act to provide salinity control and an
adequate water supply for users of water in the
Sacr anent o- San Joaqui n Del ta?

MR, H LDRETH. It calls for a |egal conclusion.

THE WTNESS: | do not know.

Q BY M5. SPALETTA: Is it sonething that you sought to
eval uate prior to nmaking the curtail ment decision?

MR. H LDRETH  Asked and answer ed.

THE WTNESS: | think we've discussed this before.
I, you know, we used this accounting methodol ogy, we thought
it was fully consistent with all applicable |aws.

Q BY M5. SPALETTA: If | understand your prior
testinony, it was that you did not take into account the
obligations of the Delta Protection Act or the \Watershed
Protection Statute prior to making your curtail ment
decisions in 2015; is that correct?

MR HI LDRETH. Asked and answer ed.

THE WTNESS: That depends, | guess, on what you
mean by "take into account." | rely on ny attorneys to
ensure that anything we do is legally defensible.

MS. SPALETTA: | think I'mat a point in ny
questioning where | have a | ogical break, and so |I'm going
to turn the questioning over to M. O Laughlin

EXAM NATI ON BY MR, O LAUGHLI N
Q BY MR O LAUGHLI N.  Thanks.
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H, Tom Tim O Laughlin representing the San
Joaquin Tributaries Authority.

|'mgoing to give you two docunents: One is your
April 6th Tenmporary Urgency Change. | copied the whole
thing in case you need to refresh your recollection, but |

want to nmark next in order --

(Wher eupon, [Exhibit No. 107 was

mar ked for identification.)

5

AUE: So we have a docunment we're not sure --

MR. O LAUGHLIN: Yeah. 1It's 10 -- next in order

107.

M5. AUE: | think we have soneone's --

MS. ZOLEZZI: 511460.

MR, KELLY: Can we take a break? Let's go off the
record.

THE VI DEOGRAPHER: We're going off the record at
9:22 a.m

(O f-the-record discussion.)

THE VI DEOGRAPHER: W' re now back on the record at
9:23 a.m
Q BY MR O LAUGHLIN. So, M. Howard, | put in front

of you the full order for April 6th, 2015, Order Modifying

the Tenporary Urgency Change Petitions, and -- but then the

one that's been marked as Exhibit 107/ are excerpts fromit.

At any time when I'm asking you questions if you
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feel you need to go through the entire order to put context
on this, go right ahead, we can do that, and we m ght even
mark it if we need to. | don't think we will, but the
questions are going to be fairly limted to the Stanislaus
R ver

You' ve worked on the Tenporary Urgency Change
Petitions by the Departnent of Water Resources and

Recl amation in 2015; is that correct?

A | signed them --
Q Ckay.
A --and | read them | don't knowif | could say I

wor ked on them
Q Ckay. Did you do -- you had your staff work on

them is that correct?

A Yes.

Q And that would be Diane Riddle and Les G ober?

A And ot hers.

Q And ot hers, okay. So early in the year you received

Tenporary Urgency Change Petition from Reclamation to nodify
the requirements for D-1641 on the San Joaquin River; is
that correct?

A It sounds correct.

Q Ckay. And at sone point in time on April 6th, you
approved the -- what's been marked as [Exhibit 107, and on

page 42 it says the original was signed by Thomas Howard,
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Executive Director, dated April 6, 2015.

Do you see that?
A Yes.
Q Ckay. So were you aware, on April 6th when you were
signing this order, that there were additional problens at
New Mel ones Reservoir that would need further investigation
and resol ution when you signed this order?

MR, H LDRETH. Lack of foundation -- | guess | take
t hat back

THE WTNESS: | don't recall
Q BY MR O LAUGHLIN. kay. So turn to the second

page of [Exhibit 107. Mybe this will help refresh your

recollection. It's date -- the page nunber is 27, Tom
A Uh- huh.
Q And if you look at the second to the |ast paragraph,

it says, "The draft plan is due on April 15th with the final
pl an due on April 25th, 2015, and that the Executive

Di rector provided advanced notification of this requirenent
to Reclanmati on on March 30th, 2015."

Does that refresh your recollection that you weren't
in a position to grant the Tenporary Urgency Change Petition
to Reclamation on April 6th for the New Mel ones Project?

A Yes.
Q Now, after the order was issued, did you becone

aware of a request by National Mrines Fishery for an
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addi tional pulse flow fromthe Stanislaus River to neet the
April/May pul se flow requirenment under D- 16417

A | don't recall what -- an additional pulse flow |
know t here was some di scussion of pulse flows.

Q Ckay. And, in fact, Oakdale and South San Joaquin
Irrigation District were refusing to release water to neet a
pul se flowin April unless they were guaranteed that their
wat er supplies were going to be nade available in 2015,
correct?

A | recall that they refused to allow the water to
pass through their regulating reservoir, but | don't know
that that was conditional upon themreceiving ful

del i veri es.

Q Did you attend a neeting with the United States
Bureau of Reclanation with Pabl o Arroyave, National Mrines
Fi shery, and Maria Rae and nyself? There were others, |
bel i eve, present, and yourself, to discuss -- and

M. Mirillo, |I believe, was there, to discuss how operations
were going to occur on the Stanislaus River on April 10th,
20157

A The neeting sounds vaguely famliar. | couldn't
swear to the date.

Q Ckay. In that neeting, was there a discussion of
how the Stanislaus River was going to be operated for the

year -- the cal endar year of 2015?
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A | haven't thought about this for a while.

Q | know.

A |f you could give ne a mnute to --

Q Vell, I"'mgoing to nmake your |ife harder because |'m
going to go back to D- 1641 after all these questions.

A Coul d you repeat that question?

Q Sure. Well, why don't -- she can read it back.

She' || probably do a better job.

(Wher eupon, the record was read.)

THE WTNESS: |'mnot sure there was a di scussion of
the entire year, but | believe that we discussed how to deal
with the pul se flow requirenents that we were concerned
about .

Q BY MR O LAUGHLIN. Hand that over down the |ine,
and get that nmarked next in order.
(Wher eupon, [Exhibit No. 108 was
mar ked for identification.)
Q BY MS. SPALETTA: So we've had marked, as
Exhibit 108, it's called Attachnent #2. It's a District
Forecast of Qperations dated 4/8/ 2015, based on a DR 4/1
forecast of uninpaired flow.

Do you know i f you received this handout when you
attended the neeting on April 10th, 2015, or in that
meeting?

A | don't recall.
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Q Ckay. Do you know if one of the concerns at the
tine was the anount of carryover storage -- End of Mnth
St orage Septenber at New Mel ones Reservoir?
A Yes, that sounds famliar.
Q And all parties were concerned that the End of Mnth
St orage Septenber, as projected in this forecast, was going
to be 147,000 acre-feet: is that correct?
A It was a subject of discussion, though | don't
recal | the exact nunbers.
Q Ckay. Do you know, |'mgoing to apol ogize to
everyone. |'ve only nade one copy of this docunent. |
didn't think we'd need it but, hopefully, it will refresh
your recollection about the discussion.
| f you could hand that to the court reporter and
have it marked as [Exhibit 109. And |'msorry about this.
This m ght help you, Tom
(Wher eupon, [Exhibit No. 109 was
marked for identification.)
Q BY MR O LAUGHLIN. So I'Il represent to everyone
this is an emai|l that was sent fromM. Ron MIligan to
nyself, and the attachnent is a request fromthe State Water
Resources Control Board staff for additional information in
regards to the Tenporary Urgency Change Petition.
A Yes. So your question was?

Q Yes. Does that refresh your recollection that
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storage was a concern of the State Water Resources Control

Board staff in regards to the New Mel ones operations for

20157
A Yes.
Q Do you know at the meeting that you were at if there

was an agreement reached on how operations were going to
occur, at least in the initial part of 2015 from Apri
through Cctober, if the pulse flow was all owed to pass
through Tull och and Goodw n, and be available in the

St ani sl aus R ver?

A | renmenber there was an agreenent.

Q Ckay. Do you believe that that agreenent was

eventual ly put into witing and submtted to you for your

approval ?
A | don't recall actually receiving it, but | think
recall actually -- | nmean, | don't recall reading it. |

believe it was submtted to them

Q Ckay. Can you send that down, and we'll have it

mar ked. Hopefully, this wll refresh your recollection.
(Wher eupon, [Exhibit No. 110/ was
marked for identification.)

MR. O LAUGHLI N Wich one was that marked? And
there's one nore that goes into that. W'Il|l nmark that 111
so, hopefully, this will put it into context for you.

111
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(Wher eupon, [Exhibit No. 111/ was
mar ked for identification.)

MS. SPALETTA: Can you clarify which exhibit is
whi ch?

MR. O LAUGLIN Yes. The 110 is the cover from ne.
It says "Tim O Laughlin, sent Mnday, May 18th" to a whol e
bunch of people, and it's fromM. Ron MIligan to D ane
Riddle. And there's an attachnent to it which is the
updat ed operations plan for New Mel ones Lake, water year
2015, May 2015. And that's been marked [Exhibit 110.

Exhibit 111 is a letter to M. Ron MIligan from
the -- M. Tom Howard, the Executive Director, in regards to
the draft plan for the Stanislaus River to protect fish and
wildlife.

THE W TNESS: And your question?

Q BY MR O LAUGHLIN. Ckay. So coming out of the
neeting, was it your understanding that the OCAP-BO Table 2E
flows were going to be the flows on the Stanislaus R ver

bel ow Goodwi n from April through October 1st under the

operation plan?

A | remenber we had an agreenment as to what the
rel eases woul d be and the carryover storage -- or at |east
what the carryover storage would be. | don't recall whether

they were specifically the OCAP flows that were agreed to.

Q Ckay. Does looking at [Exhibit 110 refresh your
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recol l ection as to what the estinated rel eases woul d be?
And it would be the third page in. | know the print is
pretty small. [It's that first graph, probably about

two-thirds of the way over.

A Are you referring to a table?
Q Yeah. The table where it says "mninmumrel eases.”
A Vel |, again, you know, | renmenber we reached an

agreement. There was a carryover storage and there were

rel eases, but, you know, | don't recall that that's the
specific table, though I assume it nust have been.

Q Ckay. And one of the goals of the Tenporary Urgency
Change Petition -- oh, let me ask you a different way.

Was one of the goals of the Tenporary Urgency Change
Petition that you granted to try to put as nmuch water in
storage in New Mel ones as possible End the Month Septenber?

MR, H LDRETH. Calls for speculation. Calls for a
| egal concl usi on.

THE WTNESS: | believe we were trying to maintain
tenperature of conditions which had -- which required sone
kind of storage |evel.

Q BY MR O LAUGHLIN. And the State Board didn't
actually request a firmcarryover reservoir storage nunber
in the order that you approved; is that correct?

MR. H LDRETH: The order speaks for itself.

THE WTNESS: | don't recall what --
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Q BY MR O LAUGHLIN. Okay. Do you renenber asking

Oakdal e and South San Joaquin Irrigation Districts to

conserve additional water so that that water would remain in

storage in New Mel ones in water year 20157

A Yes, | recall that

Q Ckay. And do you recall also, as well, that the
districts stated that they would try to conserve as nuch

wat er as possible to put into storage in New Melones in

20157
A Yes.
Q Ckay. And do you recall that as part of your -- is

It your understanding, as part of this operation plan that

was put together, that the '88 agreenent between the United

States Bureau of Reclamation and the districts would be
abided by in regard to water allocations for 2015?

MR, H LDRETH. Calls for specul ation.

THE WTNESS: | believe that to be true, but I, you

know, can't swear that | recall specifically that.

Q BY MR O LAUGHLIN. Gkay. D d you, when you were

done with the April 20th letter to M. MIlligan, was it your

under st andi ng that you would get a revised operation plan

back fromM. MIligan, and you woul d have a plan in front

of you that would be subject to your final approval? O on

April 20th had you already, the parameters of how the

operations were going to | ook were in place, and you just
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needed sonmething in witing to affirmthat?

A | don't recall.

Q Ckay. Did you ever discuss with M. O Hagan what
you were trying to acconplish on the Stanislaus River in
regards to carryover storage and allocation of water
resources?

A | thought -- ny recollection is we were concerned
about tenperature issues for steelhead in the system

Q Right. And the goal in order to protect the
tenperature for steelhead was to try to keep nuch as water

as possible in New Mel ones End of Month Septenber, correct?

A Yes.
Q Ckay. So here's my question that |'m perpl exed
about. If we -- if a deal was struck on April 20th with the

districts, NWFS, and Reclamation on how New Mel ones was
going to be operated, why didn't M. O Hagan send a
curtail ment request to Qakdal e and South San Joaquin on
their post-14 water rights?

MR. H LDRETH. Calls for specul ation.

THE WTNESS: M recollection is that we were
sending curtail ment notices to everyone as their water right
priority came up. W understood that a | ot of people
would -- a lot of people who had stored water contracts
woul d continue -- who had contracts woul d continue to

operate under provision of stored water.
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Q BY MR O LAUGHLIN. So -- but on the -- on the -- on

the Stani slaus River above New Mel ones, there's the -- are
you famliar wth the Donnells and Beardsl ey projects?
A No.
Q And do you -- I'Il just represent to you that they
are two reservoir storage upstream of New Mel ones.

So in the project operation plan that was provided
to you, it showed projected inflowinto New Ml ones
Reservoir, correct? And take your tinme and go | ook at

Attachnment 2, which has been marked as [Exhibit 108, |

bel i eve.

A It's marked what exhibit?

Q It's 108, and it's nmarked New Mel ones Inflow -- NM
I nfl ow.

A Yes, | see it.

Q Ckay. So is your understandi ng when you approved

the plan that the State Board understood what waters would
be rel eased from Donnells and Beardsley to flow into New
Mel ones Reservoir in water year 2015?

MR, H LDRETH. Calls for specul ation.

THE WTNESS: Yes, | don't recall

Q BY MR O LAUGHLIN  Ckay. Is it your understanding

that when the April 23rd order was issued, that a goal of
that order was to nove water from upstreamreservoirs

through New Mel ones to downstream seni or water right
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hol ders?
A | don't recall.
Q Ckay. Wen the plan was -- is your understanding

that the release of water in the sumrertinme to nmeet the flow
requi rements of -- that were set forth under the NWFS, Table
2E for stored water, how those would show up in the
nmet hodol ogy that your staff used?
A | don't know how that woul d have shown up.
Q Now, did, in fact, the Oakdale and South San Joaquin
Irrigation Districts conserve water through the year and
store it in the New Mel ones Reservoir?

MR. H LDRETH Calls for specul ation.

THE WTNESS: | recall reading that they had
stored -- been conserving water and that there was
addi tional stored water.
Q BY MR. O LAUGHLIN. | want to talk a little bit
about D-1641. Did you, as a -- were you currently enpl oyed
at the State Water Resources Control Board when D 1641 was

bei ng worked on?

A Yes.

Q And did you work on D-1641 as a staff person?

A Yes.

Q And what was your job duties at the tinme when you

wor ked on D-16417?

A | think | was the Assistant D vision Chief.
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Q Ckay. So | have sonme questions about D 1641. W' ve
been talking a | ot today about stored water and water

rel eases, so were you aware when the San Joaquin R ver
agreement was proposed, that the parties who proposed it

filed sinultaneously a water petition under Water Code

Section 1707 to protect the releases to the -- to Vernalis?
A | don't recall.
Q Ckay. Do you renmenber in the discussion on D 1641

and the testinmony that occurred, if there were discussions
by the projects as to who woul d be responsi ble for |osses of
rel eases in order to neet a water quality objective?

A |"msorry. Losses of rel eases?

Q Yeah. Losses of water as it noved down the river?
So if they were releasing water from Shasta, water was
movi ng down the Sacranmento River, depletions or |osses
occurred, not enough water showed up to neet the salinity
requi rement, who woul d be responsible for making up the

| osses. Do you renmenber that discussion?

A | recall that the projects conmtted to neeting
salinity objectives.

Q Ckay. And, currently, the -- only the projects are
required to neet salinity objectives, correct?

A They are the only ones with those requirenents in
their permts, assumng -- Term91 is sort of a confounding

factor, but --
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Q Ckay. So then it was -- was it your understanding
com ng out of D- 1641, that there would be further

proceedi ngs allocating the responsibility to meet -- ['I]

call it X2 or Delta outflow requirenents other than the two
proj ects?
A Vell, there was the Phase 8 that was still left open

for a couple of years.

Q And it never -- it never -- Phase 8 never occurred,
correct?

A No. And it was eventually closed out.

Q Right. So fromthe time D 1641 was ordered, even

through the 206 -- 2006 review of the Water Quality Control
Pl an, the projects were still responsible for nmeeting the

salinity requirenent?

A Yes.
Q Ckay. Now, we've had previous w tnesses tal k about
how wat er was rel eased from Shasta and whether -- and how it

moves through the system So just bear with me, and we'll
see if we can get through this wi thout too nmuch problem
Now, water is released from Shasta this past year,
and it was stored water and it went down the river, and I
want you to picture in your mnd that the roughly 1,000 to
1,500 that was continually moving through the Delta and was
eventual |y exported, |I don't want to tal k about that, okay?

So that's the water that was stored up in Shasta, went
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through the system got re-diverted, went down and mnet
heal th and safety concerns down south

| want to focus on the 3 to 4,000 CFS that was
entering the Delta to nmeet Delta outflow requirenents in X2.
So is there a -- that's a requirenent in the Water Quality
Control Plan, correct?
A Yes.
Q |'s there a provision in the Water Quality Control
Plan in D-1641 that protects that water from diversion by
others before it reaches the Water Quality Control Plan
obj ective?

MR. H LDRETH Calls for a legal conclusion. The
docunent speaks for itself.

THE WTNESS: Not that |I'm aware of.
Q BY MR O LAUGHLIN. Okay. Now, are you aware of,
when we were doing D-1641, if the tributaries were concerned
about the releases of water to neet a Water Quality Control
Pl an objective at Vernalis and whether or not those would be
diverted by internediate diverters?

MR, H LDRETH. Calls for specul ation.

THE WTNESS: Could you repeat the question?
Q BY MR O LAUGHLIN.  No, I'll phrase it differently.
So let me go to another point.

So if water is being released and noving through the

systemto neet X2 requirenents, is there a requirenment in
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the Cean Water Act that you know of that protects that
wat er fromdiversion by others until it nmeets its water
quality -- the objective?

MR. H LDRETH. Calls for a |egal conclusion.

THE WTNESS: In the Cean Water Act?
Q BY MR O LAUGHLIN. Clean Water Act.
A Again, the Cean Water Act, | don't think, covers
t hese issues at all
Q Ckay. Al right. So I'mgoing -- so are you aware
of a requirenent or a condition in the Porter-Col ogne Act
that protects water released to neet a water quality
objective fromdiversion until it nmeets its objective?

MR H LDRETH. Calls for a |egal conclusion.

THE WTNESS: | don't know the answer to that
questi on.
Q BY MR O LAUGHLIN: Is it your understanding that
water that -- I'mgoing to use the New Mel ones Project now.

If water is released fromthe New Mel ones Project by the
United States Bureau of Reclamation to neet the salinity
requirenent at Vernalis, is that water then abandoned after
it meets its salinity requirenent at Vernalis?

MR, H LDRETH Calls for a legal conclusion. Calls
for specul ation.

THE WTNESS: Yeah, | don't know exactly.
Q BY MR O LAUGHLIN: Ckay. Do you know how the
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projects treat that under their coordinated -- how the
rel eases of water from New Mel ones that are nmeant to neet a
salinity requirement at Vernalis are handl ed under the
coordi nated operation agreenment between the CVP and SWP?

MR. H LDRETH. Calls for specul ation.

THE WTNESS: | don't know.
Q BY MR O LAUGHLIN: In your mnd -- in your opinion,
Is water that is released by the projects that neets the X2
requi rement abandoned at the point in tine that it nmeets the
objective in the Delta?

MR H LDRETH. Calls for a legal conclusion. Calls
for specul ation.

THE WTNESS: | don't know.
Q BY MR O LAUGHLIN. One of your staff, since you're
the Executive Director, you have the entire staff, so --
we' ve been tal ki ng about abandonnent in these -- in these
previ ous depositions. Do you have an understandi ng of what
abandoned water is?
A Vell, | think so, but | don't know necessarily that
| could, you know, legally say if any particular piece of,
you know, block of water is abandoned.
Q No -- absolutely. You have wonderful attorneys at
the state, and |'msure they' Il opine too.

| want to know what your understanding as the

Executive Director of the Departnment of the State Board is
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as to what is or isn't abandoned water. Just your
under st andi ng.
A Water that perhaps was previously used but was -- is
no | onger needed by the party that diverted it and returns
It to the system
Q Ckay. Now, do you, in your mnd, is that -- is that
a political boundary issue so if water left an irrigation
district, would you say that that water woul d be abandoned
once it left the irrigation district?

MR H LDRETH. Calls for a |egal conclusion.

THE WTNESS: | don't know if that's always the
case.
Q BY MR O LAUGHLIN: Right. Because, in fact, the
district could have a point downstream where they coul d pick
that water up, they could sell or transfer that water to
sonmeone, couldn't they?
A Li ke | say --

MR. H LDRETH. WAs that a question?

THE WTNESS: -- | don't know if that's always the
case, Yyes.
Q BY MR O LAUGHLIN. So is the issue of abandonnent

one of control or is it based on geology or politica
boundaries, in your -- in your opinion?
MR. H LDRETH Calls for a legal conclusion.
THE WTNESS: | don't know.

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 183




© 0o ~N oo o B~ O w NP

N DD DD DD DD DD PR, R, R,
aa b~ W N B O © 0O N O 0o A WO N B~ O

DEPGSI TI ON OF THOVAS HOMRD, VOLUME | |

Q BY MR O LAUGHLIN. If a district had water in a
systemand -- drain water in a systemleaving their district
and nade an agreenent with the entity next door to have them
purchase that water, would you say that that water had been
abandoned?

MR, H LDRETH. Calls for a |egal conclusion.

THE W TNESS: Yeah, | don't know.

Q BY MR O LAUGHLIN. Ckay. Wien -- are you aware if
Oakdal e and South San Joaquin Irrigation Districts received
curtail ment orders under their pre-1914 water rights?

A | don't know.

Q Wul d you have an understanding if they did, in
June, why M. O Hagan would send a pre-1914 curtail nent
order to the two districts?

MR H LDRETH. Calls for speculation. Lack of
foundati on.

THE WTNESS: We used this methodol ogy, which has
been described, and we applied it as the outconme of -- you
know, derived through the supply/demand curves, and we
didn't think if there were some parties that m ght have
agreenments or whatnot that that was sonething we would
concern ourselves with in deciding whether or not to issue
such letters. |If they had other sources of water, then they
were free to use them But we just, if that was the date

that we had in our calculations, then that's the date that
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we sent out notices to.

Q BY MR O LAUGHLIN: So based on that response, would
It be safe to say then that you had no expectation that if
Cakdal e and South San Joaquin Irrigation Districts received
that order in June, that you woul d see additional flow down
the Stanislaus River bel ow Goodw n Danf®

MR. H LDRETH. Calls for specul ation.

THE WTNESS: | don't know specifically.

Q BY M5. SPALETTA: Well, what |'m perpl exed about,
Tom is that if there was an agreenent in place on how the
St ani sl aus was going to operate and were doing curtail nents,
how -- what was the supposed benefit fromthe curtail nments
to people downstream or was this just one of those things
l'i ke you said earlier, you | ooked down the l[ist and where
people fell on the list and if they were there, you'd just
send them an order realizing that the TUCP was in place and
not hing was really going to change anyway?

MR, H LDRETH. Calls for speculation, calls for a
| egal conclusion, and it's argunmentati ve.

MR. O LAUGHLIN  Sure -- oh, | don't want to be
argue -- I'mnot being argunentative. You know that, right?
['"mjust trying to understand.

THE WTNESS: We, you know, did not -- we put on
bl inders, basically. W were inplenmenting what we saw was

the water right priority system so we did the cutoffs the
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way the cal culation showed to everyone. And then we, in our

letters, | think, as | recall, we said, "If you have sone
ot her source of water, like stored water, then you're free
to go ahead and use that water, or a contract with someone
who had stored water."

MR, O LAUGHLIN. Thank you. | have no further
questi ons.

MR, KELLY: | have a couple of follow up, but I
don't know if anybody el se has any.

EXAM NATI ON BY MS. ZOLEzZI

Q BY M5. ZOLEZZI: Yes. Jeanne Zolezzi, questioning
for the West Side Irrigation District.

M. Howard, when you were answering questions that
Ms. Spaletta posed to you earlier, you stated that, in
I ssuing the curtailments, you were protecting the state's
water right priority system
Do you recall that?
| would probably say inplenenting, but yes --
Ckay.

-- sonething |like that.

O r» O >

by inplenmenting the water right priority systenf
A Water -- we were cal cul ati ng when water was
avail able for water right holders and issuing them

curtail ments when we believed that that was no | onger the

Can you explain your understandi ng of what you neant
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case.
Q And the purpose of that is to protect senior water
rights?

A Yes.

Q Can you articul ate your understandi ng of who those

senior water right hol ders were?

A Vel |, they were people who had a priority in excess
of -- senior to the party that we sent the notice to or they
wer e people who were releasing stored water into the system
Q Did you or your staff identify, prior to sending out
the curtail ments, whether or not any senior water right

hol ders were actual |y being injured?

A No.

Q Did you or your staff attenpt to docunment or
identify any injury before the curtail nents were sent out?
A Vell, it depends on what you nean by "any injury."
W were well aware that if we did not inplenent the state's
water right priority systemthat additional stored water
woul d be needed to be released into the system

Q And how did you docunent that? That was just your
under standi ng or did you do any cal cul ati on?

A | think I would say we did both cal culations and
that was ny understandi ng.

Q Have those cal cul ati ons been nade available in the

Public Records Act request responses?
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A Vell, when | say "we did calculations," what | nean
Is that we knew that all the water that wasn't diverted as a
result of a curtailment was water that would not have to be
made up. | don't believe -- | don't recall seeing a -- you
know, a list of specific calculations.
Q So there was nothing in witing, the calculations
were done in your head or your staff's head?
A Vell, yes.
Q Do you believe the State Board can issue
curtailments to protect senior water right holders from
potential injury or does there have to be a docunented
injury?

MR. HILDRETH. Calls for a |egal conclusion.

THE WTNESS: | don't know.
Q BY M5. ZOLEZZI: So you didn't take into
consi deration when you signed the curtail ment orders whet her

or not there was actual injury to senior water right

hol ders?

A | know there was injury, yes.

Q And how do you know t hat ?

A Agai n, because of the need to rel ease stored water
to make up for all the releases that were -- all the water

that was being diverted when there wasn't natural flowto
satisfy that right.

Q Do you believe that those releases from-- of stored
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wat er being made affected the Delta or did it affect other

upstreamtributaries as well?

A Vell, | imagine it would have potentially affected
bot h.

Q Can you expl ain your understanding of how?

A |f there was insufficient stored water, for exanple,

soneone woul d have to cone to ne and ask for a TUCP, the
projects requested a Tenporary Urgency Change Petition to
decrease the protection in the Delta for public trust
resources. There was also the potential for harmin
upstreamtributaries due to reduced flows and higher

t enper at ur es.

Q So soneone diverting water in the San Joaquin River
upstream of the Delta was injuring senior water right

hol ders in the Delta?

A Vel l, again, we're back into the question of you're

saying senior water right holders and |'m saying stored

wat er .
Q Are those the sane thing, in your mnd?
A | believe stored water is -- has a high priority in

the water right system
Q Did the curtail nent notices that you signed nention
public trust as a justification for the curtail ment?
MR. H LDRETH:  The docunent speaks for itself.
Q BY M5. ZOLEZZI: |1'masking for his understanding.

KATHRYN DAVI S & ASSOCI ATES 916. 567. 4211 189




© 0o ~N oo o B~ O w NP

N DD DD DD DD DD PR, R, R,
aa b~ W N B O © 0O N O 0o A WO N B~ O

DEPGSI TI ON OF THOVAS HOMRD, VOLUME | |

He has brought up the issue of public trust, and it's not
Included as a statenent in the curtailnents. So |I'm asking
I f his understandi ng, when he signed the curtail nents, was
that it included water being needed for public trust

pur poses?

A W were inplenmenting the water right priority
system and | believe that if we hadn't done so there would
have been potential damage to public trust resources, yes.

MS. ZOLEZZI: Thank you. | don't have any nore
questi ons.

FURTHER EXAM NATI ON BY MR KELLY
Q BY MR KELLY: M. Howard, | just have a couple of
foll owup questions based upon your answers to a coupl e of
questions today.

One of themis M. O Laughlin asked you a little bit
about D-1641. And, if | recall correctly, you testified at
the first part of your deposition that you attended or had
your deposition taken one other time prior to this

proceedi ng, and you've recalled that it was either D 1641 or

Delta related. Is that -- is that correct, do you recall?
A Yes, | believe that's what | said.
Q And so | just -- | want to -- | want you to think

about and see if you can recall what proceeding that was
actual ly in.

Was it a -- was it a deposition taken as part of an
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adm ni strative proceeding at the Water Board, do you recall,

or would it have been in court, if you renenber?

A | believe it was a court deposition.

Q And do you renenber what proceeding -- what case it
I nvol ved?

A No.

Q Do you recall who took the deposition?

A Yes.

Q Who took the deposition?

A Dante Nomel |ini .

Q Do you know i f anybody el se questioned you during
the deposition, do you recall?

A Not to ny recollection.

Q Ckay. Thank you. You -- in response to

M. O Laughlin's questions, you said that -- part of your

consideration this year was that you knew that there was
stored water present in the Delta, and | believe that you
said that you thought that there was a property right in
stored water that was present in the Delta.

Was that your testinony?
A | believe that's what | said, yes.
Q And your belief that there was stored water in the
Delta, what's that belief based on?
A Vell, | do |look occasionally at the Term 91

cal cul ati on, which shows when there is large quantities of
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stored water being released into the system

Q Dd you do anything to determ ne whether or not the
stored water that was rel eased actually flowed out of the
Delta versus renmained in the Delta?

A This was an accounting exerci se nethodol ogy we used.
W did not use particle tracking nethodol ogy.

Q And did you do anything then to determne if there
was any water other than stored water in the Delta? Wether
based on particle tracking or an accounting nethod?

A No, we did not.

Q And why did you not do that?

MR, HI LDRETH. Asked and answer ed.

THE W TNESS: Again, we have this methodol ogy that
we were using which we thought was a valid way to | ook at
whet her water was avail able, and we applied it.

Q BY MR KELLY: But what I'mtrying to understand is,
you have that nethodol ogy, but, at the same tine in
respondi ng to questions about water that was present in the
Delta, you said that it was your understanding that there
was stored project water in the Delta, and that was one of
the reasons why that presence of that water was excl uded
fromthe availability. And so I'mjust curious as to

whet her or not you directed your staff or made a
determnation if there was other water in the Delta?

A The only water we were tracki ng was what was, you
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know, the supply/demand curves that we devel oped.
Q Ckay. So you didn't do anything to determne if
there was other water available in the Delta besides stored
wat er, correct?

MR. H LDRETH  Asked and answer ed.

THE WTNESS: Again, |I'mnot sure whether or not the
nmet hodol ogy woul d necessarily address that, but, you know,
nmy answer continues to be that we were | ooking at the supply

and dermand curves in determning whet her water was

avai | abl e.
Q BY MR KELLY: In inplenmenting the curtailnments, you
tal ked al so about nmaking -- issuing curtailnents that the

projects didn't have to release additional stored water to
meet Delta water quality control requirenents.

In issuing the curtail ments, were you concerned that
peopl e were diverting stored project water in 2015 or was
the idea to curtail water rights so the projects didn't have
to release nore stored water to continue to neet those water
quality control requirements?

A Coul d you repeat that question?
Q Yeah. Let me -- let ne rephrase it.

In issuing curtailnents, was it your concern or
understandi ng that curtailnents were needed to prevent
people fromdiverting stored project water, or sinply that

If you didn't curtail them the projects would have to
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rel ease additional stored water to nmeet those water quality

control requirenents?
A My concern was that it was our -- that we had an

obligation to ensure that the state's water right priority

system was honored, and so we attenpted to do that. W were

wel | aware that if the state's water right priority system

was not honored, that there would be consequences associ at ed

with project stored water and potentially with public trust
resources as well.

Q Were the curtailments that were issued to prevent
wat er right holders fromdiverting stored project water or
were they issued so that the projects wouldn't have to

rel ease additional stored water to nmeet water quality
control requirenents?

MR H LDRETH: Asked and answer ed.

THE WTNESS: W didn't -- | wasn't tracking stored

wat er, so, you know, |'mnot sure | can answer your

quest i on.

Q BY MR KELLY: Do you think that -- that any of the

water right holders in the Delta this year diverted stored
proj ect water?
MR, H LDRETH. Calls for speculation. Lack of
f oundat i on.
THE WTNESS: Could you repeat the question?
Q BY MR KELLY: Do you think that any of the water
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right holders in the Delta this year diverted stored project

wat er ?
A Yes.
Q Do you think that, prior to June, that any water

right holders in the Delta diverted stored project water?
MR, HI LDRETH. Sane objecti ons.
THE WTNESS: | don't know.

Q BY MR KELLY: Do you think that, prior to July 1st,

any water right holders in the Delta diverted stored project

wat er ?
A | don't know.
MR, KELLY: Ckay. | have no further questions.
MR. O LAUGHLIN: | have -- | have one followup. Do

you want to take a break?

MR, KELLY: Yeah.

THE VI DEOGRAPHER: This is the end of disk number 1
the video deposition of Thomas Howard, Volune Il. W are
now going off the record at 10:11 a. m

(A recess was taken.)

THE VI DEOGRAPHER:  Thi s begi ns di sk nunber 2 of the
vi deo deposition of Thomas Howard, Volume II. W' re now
goi ng back on the record at 10:19 a. m

FURTHER EXAM NATI ON BY MR, O LAUGHLI N
Q BY MR. O LAUGHLIN. Hi, Tom | just have a couple of

fol |l ow-up questions.
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Were you -- or are you aware of how pre -- people
who reported pre-14 riparians on their statenments of
di version of use were treated in the nethodol ogy that you
used -- the State Board used for the demand anal ysi s?
A | thought that they were -- we were -- people who
had cl aimed both that we were assuming riparian, but | -- |
couldn't swear to that.
Q Do you know if at first they were treated as
post-14s -- | nean, as pre-14s and then subsequently they
were all changed to riparians in the analysis?
A That sounds famliar. |In fact, it mght have been
sonething that | tal ked about with John, but, you know,
again, that's a little fuzzy.
Q Ckay. Before you nmade the decision to change the

statements of diversion of use for the demand anal ysi s that

were pre-14 riparians to all riparians, did you seek advice

fromcounsel as to the effect of the MII|view case on such
det er mi nati on?

MR. H LDRETH. You can answer that yes or no.

THE WTNESS: Not that | recall.

a

Q BY MR O LAUGHLIN: Ckay. And the same question in

regards to the Delta pool theory and its effect on nmaking

such a determnation. And your counsel is right, yes or no

woul d suffi ce.

A |'msorry. Could you repeat the full question?
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Q Yeah, sure.

So, in other words, when you were | ooking at the
change frompre-14 riparians to all riparians, did you ask
your counsel as to the effect of the Delta pool theory on
that determ nation?

A Not that | recall
Q Did you ask -- did you ask M. O Hagan what the
effect of changing the pre-14 riparian designations to

strictly riparian would be on junior pre-14 water right

hol der s?
A Not that | recall
Q Ckay. Did you ask your staff to | ook at how the

change frompre-14 riparian demand to strictly riparian
demand, whether or not it was quantified in an anount,
whet her in acre-feet or CFS per nonth?
A Not that | recall
Q Do you know of a -- an entity called Wods
Irrigation Conpany?
A | have heard of that conpany.
Q Do you know whet her or not they clained pre-14 and
riparian rights?
A | do not.
Q Ckay.

MS. AUE: Can you pause for just a second?

MR O LAUGHLIN: Sure. |'msorry.
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MS. AUE: That's okay. Consult here with the
obj ecting attorney.

MR H LDRETH. Go ahead.
Q BY MR O LAUGHLIN. Ckay. Are you aware of a
pending matter in front of the State Water Resources Control
Board regardi ng Wods Irrigation Conpany?
A |''maware that we have been working on -- that we
have, in the past, worked on a Wods Irrigation District
Issue, and | believe it's still pending, but | wouldn't
swear to it.
Q Ckay. Do you know if, in the past, there was an
actual order issued by the State Water Resources Control
Board in regards to the Wods Irrigation Conpany?
A Yes, there was.
Q Do you know if, in that order, there was a
determ nation made by the State Water Resources Contro
Board as to the |ikelihood of the pre-1914 date for Wods
[rrigation Conpany?

MR. HILDRETH. Calls for a legal conclusion. The
docunment speaks for itself.

THE WTNESS: | don't recall the date, no.
Q BY MR O LAUGHLIN: So what was your thought process
I f people were claimng pre-14 and riparian demands in the
Delta, were all changed to riparians, as to how that would

I npact junior pre-14 water rights?
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A | don't recall making that consideration.
Q So if | told you that the demand cal cul ati on done by
your staff for the nonth of June changed by approxi mately
200, 000 acre-feet frompre-14 to strictly riparian, would
that |ead you to believe then that 200,000 acre-feet of
demand had now been taken away from junior pre-14 water
rights?

MR, H LDRETH. Calls for speculation and calls for a
| egal conclusion. Assumes facts not in evidence.

THE WTNESS: | don't know what you nean by "taken
awnay. "
Q BY MR O LAUGHLIN. Well, in other words, if in the
demand analysis it was assumed under a pre-14 right, pre-14
rights, it's your understandi ng based on the nethodol ogy of
using FNF, are of lower priority than riparians, correct?
A General |y, yes.

Q General ly, yes. There's exceptions to the general
rule, but the general rule is that, in an FNF net hodol ogy,
riparians are nunber one, correct?

A Could you tell me what an FNF --

Q Full natural flow. Do you understand -- that's the
met hodol ogy that --

A Coul d you repeat the question, then?

Q Sure. Wiy don't you read it back, please.

(Wher eupon, the record was read.)
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THE W TNESS: Yes.
Q BY MR O LAUGHLIN. So if now peopl e who had
previously been put in a pre-14 category were swtched to a
riparian category, they would now have a higher priority
under the nethodol ogy that was used by the State Board; is
that correct?
A Yes.
Q Ckay. And so it woul d be possible, depending on the
cal cul ations that were done, that that would cut off junior
pre-14s at a tine when, in fact, they nay not have been --
strike that.

Did you ask M. O Hagan to -- or his staff to
provide you with a calculation as to the anount of the
change that was made when you switched frompre-14 riparians

to strictly riparians?

A No.
MR. O LAUGHLIN:  Thank you. | have no further
questi ons.

THE WTNESS: Not that | recall, actually.
MR, O LAUGHLIN: | have no further questions. Thank
you, Tom
EXAM NATI ON BY M5. MA@ NNl S
Q BY M5. MGA@NNIS: | have a couple. Do | need a
m cr ophone?

When you were asked earlier today about curtail ments
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and curtail nent orders, what was your understandi ng of what
t hose terns neant?

A Well, | assune when we say "curtail ment and

curtail ment orders” that we're tal king about notices that we
sent out telling people that we, based on our cal cul ations,

there was not water available for themto divert under their

priority.
Q And did they order the parties to do anything?
A Well, it wasn't our opinion that they did, no.

M5. MA@ NNIS: Ckay. That's it. Thank you.

MR, KELLY: Anybody el se?

MS. SPALETTA: It |ooks |ike we have no further
guestions, so thank you, again, M. Howard, for taking tinme
for your deposition today.

THE WTNESS: Well, you' re wel cone.

THE VI DEOGRAPHER: Thi s concl udes today's proceedi ng
of Thomas Howard. There were two disks used. W are now
going off the record at 10:29 a. m

(The deposition concluded at 10:29 a.m)

--000- -

THE W TNESS DATE SI GNED

--000- -
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DEPONENT" S CHANGES OR CORRECTI ONS

Note: |If you are adding to your testinony, print the exact

words you want to add. |If you are deleting from your
testinony, print the exact words you want to del ete.

Specify with "add" or "delete" and sign this form

DEPGSI TI ON OF: THOVAS HOWARD
CASE: In re: Byron-Bethany Irrigation District
DATE OF DEPO Novenber 25, 2015
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REPORTER S CERTI FI CATE
State of California )
Ss.

County of Sacranento )

| certify that the witness in the foregoing
deposition,

THOVAS HOWARD,

was by nme duly sworn to testify in the within-entitled
cause; that said deposition was taken at the tine and pl ace
therein naned; that the testinony of said w tness was
reported by me, a duly Certified Shorthand Reporter
of the State of California authorized to adm ni ster oaths
and affirmations, and said testinony was thereafter
transcribed into typewiting.

| further certify that I amnot of counsel or
attorney for either or any of the parties to said
deposition, nor in any way interested in the outcome of the
cause nanmed in said deposition.

I N WTNESS WHEREOF, | have hereunto set ny hand this

day of Decenber 2, 2015.

THRESHA SPENCER
Certified Shorthand Reporter
Certificate No. 11788
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DI SPOSI TI ON OF ORI G NAL TRANSCRI PT

Dat e

Check One
Si gnat ure wai ved.

________ | certify that the witness was given the
statutory allowable tine within which to read and sign the
deposition, and the witness failed to appear for such

readi ng and signi ng.

________ | certify that the witness has read and

signed the deposition and has nmade any changes i ndi cated

t her ei n.

By

KATHRYN DAVI S & ASSOCI ATES

--000- -
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KATHRYN DAVI S & ASSOCI ATES
Certified Shorthand Reporters
555 University Avenue, Suite 160
Sacranmento, California 95825
(916) 567-4211

Decenber 2, 2015

THOVAS HOMRD, Wt ness

Depart ment of Justice, Ofice of the Attorney General
Attn: Russell B. Hildreth, Attorney

1300 | Street

Sacranmento, California 94244-2550

Re: West Side Irrigation District Cease and Desist O der
and Byron-Bethany Irrigation District Cvil Hearing

Dat e Taken: Novenber 25, 2015
Dear M. Howar d:

Your deposition transcript is now avail able for review

and signature, and will be available for the next 30 days.

This review is optional. An appointnent is required to

review your transcript. Please bring this letter with you.

You may wi sh to discuss with your attorney whether he/she

requires that it be read, corrected, and signed, before it

is filed with the Court.

If you are represented by an attorney, you may read his or

her copy of the transcript. |If you read your attorney's

copy of the transcript, please send us a photocopy of the

Si gnature Line and Deponent's Change Sheet.

If you choose not to read your deposition, please sign here

and return this letter to our office.

Si gnature Dat e

Si ncerely,

THRESHA SPENCER, CSR No. 11788

cc: M. Spaletta; M. Kelly; M. Zolezzi; M. Akroyd,
M. O Laughlin; M. Tauriainen; M. Hldreth; M. Aue;
Ms. MG nnis; Ms. Sheehan; M. Ruiz; M. Waver
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and curtailment orders, what was your understanding of what
those terms meant?

A Well, I assume when we say "curtailment and
curtailment orders" that we're talking about notices that we
sent out telling people that we, based on our calculations,

there was not water available for them to divert under their

priority.
Q And did they order the parties to do anything?
A Well, it wasn't our opinion that they did, no.

MS. McGINNIS: Okay. That's it. Thank you.

MR. KELLY: Anybody else?

MS. SPALETTA: It looks like we have no further
questions, so thank you, again, Mr. Howard, for taking time
for your deposition today.

THE WITNESS: Well, you're welcome.

THE VIDEOGRAPHER: This concludes today's proceeding
of Thomas Howard. There were two disks used. We are now
going off the record at 10:29 a.m.

(The deposition concluded at 10:29 a.m.)

--o0o--
Tyt Yparan!
P ’ R January 8, 2016
THE WITNESS DATE SIGNED
--o00o--
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State Water Resources Control Board

NOTICE OF PUBLIC WORKSHOP

CENTRAL AND SOUTHERN DELTA WATER AVAILABILITY AND USE

Wednesday, September 24, 2014 — after 9:00 a.m.

in the
Joe Serna, Jr./Cal-EPA Building
Coastal Hearing Room
1001 | Street, Second Floor
Sacramento, CA

NOTICE IS HEREBY GIVEN that the State Water Resources Control Board (State Water
Board) will hold a public workshop to receive comments and discuss the most effective process
available to the State Water Board to determine the facts pertaining to water availability and
water diversion and use within the central and southern Sacramento- San Joaquin Delta (Delta).
This will be an informational workshop only and no State Water Board action will be taken.

SUBJECT OF WORKSHOP

The purpose of this workshop is to receive comments and discuss the process the State Water
Board should use to address recent allegations and legal theories regarding the sources and
quantity of water supplies available for diversion and use within the central and southern Delta.
This workshop notice identifies some of the issues that may need to be addressed during any
subsequent proceeding; however, evidence regarding these issues and arguments regarding
the supporting legal theories should not be submitted, and will not be discussed, at the
workshop. The State Water Board anticipates that this workshop and any subsequent process
will inform future curtailment analyses and resolve recent allegations of potential unauthorized
diversion of stored water in the Delta.

BACKGROUND

On July 2, 2014, the State Water Board adopted Resolution No. 2014-0031, To Adopt an
Emergency Regulation for Statewide Drought-Related Curtailment of Water Diversion to Protect
Senior Water Rights. Resolution No. 2014-0031 adopted California Code of Regulations
Section 879 which allows the Deputy Director for Water Rights to issue an order requiring pre-
1914 and/or riparian diverters to provide supporting information on their basis-of-right if a
complaint or information describing unlawful diversion is received.

Foucma Moo s chaim - Teomas HOWARD, EXECUTIVE DIREGTOR
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On July 23, 2014, the State Water Board’s Division of Water Rights received a joint letter signed
by the California Department of Water Resources (DWR) and United States Bureau of
Reclamation (USBR) claiming unlawful diversions of stored project water by riparian and pre-
1914 users within the central and southern Delta. A copy of the joint letter is posted at:

o July 23, 2014 — DWR and USBR joint letter to Deputy Director for Water Rights Re:
South and Central Delta diversions

Shortly thereafter, various parties filed responses supporting and opposing the letter by the
USBR and DWR. Copies of these responses are posted at:

e August 13, 2014 — CSPA response to joint letter, complaint and petition to adjudicate
e August 8, 2014 — CDWA response to joint letter

e August 7, 2014 — George Hartmann response to joint letter (email}

e August 7, 2014 — S. Delta landowners response to joint letter

e August 7, 2014 — SDWA response to joint letter

e Auqust 7, 2014 — Westlands' letter of support for joint letter

e August 8, 2014 — Jeanne Zolezzi response to joint letter

e Auqust 5, 2014 — SWC letter of support for joint letter

All of the above letters can be accessed at:
http://www.waterboards.ca.gov/waterrights/water_issues/programs/bay delta/complaints/index.
shtml

The above letters provide alternative views on the water that is, or is not, available to different
water right holders in the central and southern Delta.

Information on overall Central Valley Project and State Water Project operations submitted
pursuant to the May 2, 2014 Order Modifying And Renewing An Order That Approved A
Temporary Urgency Change In License And Permit Terms And Conditions Requiring
Compliance With Delta Water Quality Objectives In Response To Drought Conditicns (Delta
TUCP Order) is also available at:

http://www.waterboards.ca.gov/waterrights/water issues/programs/drought/docs/tucp/082914 h
ydrosheet.pdf

ISSUE FOR DISCUSSION AT THE WORKSHOP

The State Water Board is specifically interested in receiving input on the type of proceeding or
process the Board should use (such as public hearing, case-by-case investigation, or
regulation) to most effectively resolve the issue of what water is available for diversion and use
by water right holders in the central and southern Delta.

The State Water Board would also like to receive input regarding the extent to which the
following questions, or other questions, may need to be addressed in any process used to
determine what water is available for diversion and use by water right holders in the central and
southern Delta:
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o Is any of the previously stored water in Sacramento River watershed reservoirs that
DWR and USBR release from storage (including releases for exports from the Delta or
salinity control and public trust protection, or stored water that is transferred through the
Delta from purchase points north of the Delta to points of delivery south of the Delta)
available for appropriation by diverters in the central and southern Delta?

¢ Does the connection of the Delta to the ocean provide additional water to satisfy water
right demand in central and southern Delta? If so, is this water subject to, or available
for, appropriation or riparian right? Are there other sources of water available for
appropriation or riparian right in the central and southern Delta, other than contributions
from Sacramento-San Joaquin watersheds?

o Will the required diversion information proposed in the attached draft Order, in
conjunction with the information submitted pursuant to the Delta TUCP Order, be
sufficient to inform a State Water Board determination on the availability of water for
diverters in the central and southern Delta?

PROCEDURAL MATTERS

At the workshop there will be no sworn testimony or cross examination of participants, but the
State Water Board and its staff may ask clarifying questions. Participants should submit
comments prior to the workshop. At the workshop, participants will be given an opportunity to
summarize and supplement their written materials with oral presentations.

Comment and discussion on this item is limited to the type of process and questions to be
addressed in a future Board proceeding.

To ensure a productive and efficient workshop, and to ensure that all participants have
opportunity to participate, oral presentations from any interested persons will be limited to three
minutes or otherwise at the discretion of the Board Member(s). Participants with similar
comments are requested to make joint presentations.

Written comments regarding the issues for discussion at the workshop must be received by
12 noon on Monday, September 15, 2014, in order to be considered by the Board prior to

the workshop.

For emailed comments less than 15 megabytes, please indicate in the subject line: “Comment
Letter: Delta September 2014 Workshop.” and have them addressed to Ms. Townsend at
Commentletters@waterboards.ca.gov

For large submittals over 15 megabytes in total size, participants should email a summary of
their written information to the State Water Board and mail or hand deliver any additional
information on a CD/DVD. Mailed CDs/DVDs should be postmarked by the required submittal

dates and addressed as follows:

Jeanine Townsend, Clerk to the Board
State Water Resources Control Board
P.0O. Box 100, Sacramento, CA 95812-0100 (by mail)
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Hand deliveries should be submitted to the following address by the date and time specified
above:
Jeanine Townsend, Clerk to the Board
State Water Resources Control Board
1001 | Street, 24th Floor, Sacramento, CA 95814 (by hand delivery)

Participants with hand deliveries should check in with the Visitor Center on the first floor who will
contact State Water Board staff to pick up any hand deliveries. Couriers delivering comments
must check in with lobby security and have them contact Ms. Townsend at (916) 341-5600.

When mailing comments, please address them to:

Jeanine Townsend, Clerk to the Board
State Water Resources Control Board
1001 | Street, 24™ Floor
Sacramento, CA 95814

INFORMATION REGARDING WORKSHOP
Please direct any questions concerning this notice to Brian Coats, Senior Water Resources
Control Engineer at (916) 341-5389 or Brian.Coats@waterboards.ca.gov

WEBCAST OF WORKSHOP
A broadcast of the September 24, 2014 Workshop, will be available via the internet and can be

accessed at: http://www.calepa.ca.gov/broadcast/.

PARKING AND ACCESSIBILITY AND SECURITY

There is parking across the street from the Joe Serna, Jr. (Cal/lEPA) Headquarters Building in
Sacramento. The Cal/EPA Headquarters Building is accessible to people with disabilities.
Individuals who require special accommodations are requested to contact Michele Villados,
Office of Employee Assistance, at (916) 341-5881

Due to enhanced security precautions at the Joe Serna, Jr. (Cal/EPA) Headquarters Building,
visitors are required to register with security staff prior to attending any meeting. To sign in and
receive a visitor badge, visitors must go to the Visitor and Environmental Services Center
located just inside and to the left of the building’s public entrance. Visitors may be asked to
show valid picture identification. Valid identification can take the form of a current driver's
license, military identification card, or state and federal identification cards. Depending on the
size and number of meetings scheduled on any given day, the security desk check in could take
from three to fifteen minutes. Please allow adequate time to sign in before being directed to the
workshop.

—
September 5, 2014 clanne o %rLAaf)CL

Date Jeanine Townsend
Clerk to the Board
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Delta Protection Act:

12202. Among the functions to be provided by the State Water
Resources Development System, in coordination with the activities of
the United States in providing salinity control for the Delta through
operation of the Federal Central Valley Project, shall be the
provision of salinity control and an adequate water supply for the
users of water in the Sacramento-San Joaquin Delta. If it is
determined to be in the public interest to provide a substitute water
supply to the users in said Delta in lieu of that which would be
provided as a result of salinity control no added financial burden
shall be placed upon said Delta water users solely by virtue of such
substitution. Delivery of said substitute water supply shall be
subject to the provisions of Section 10505 and Sections 11460 to
11463, inclusive, of this code.

12203. It is hereby declared to be the policy of the State that no
person, corporation or public or private agency or the State or the
United States should divert water from the channels of the
Sacramento-San Joaguin Delta to which the users within said Delta are
entitled.

12204. 1In determining the availability of water for export from the
Sacramento-San Joaquin Delta no water shall be exported which is
necessary to meet the requirements of Sections 12202 and 12203 of
this chapter.

12205. It is the policy of the State that the operation and
management of releases from storage into the Sacramento-San Joaquin
Delta of water for use outside the area in which such water
originates shall be integrated to the maximum extent possible in
order to permit the fulfillment of the objectives of this part.







STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY
STATE WATER RESOURCES CONTROL BOARD

In the Matter of Specified License and Permits’ of the
Department of Water Resources and U.S. Bureau of Reclamation
for the State Water Project and Central Valley Project

APRIL 6, 2015 ORDER MODIFYING AN ORDER
THAT APPROVED IN PART AND DENIED IN PART
A PETITION FOR TENMPORARY URGENCY CHANGES TO
LICENSE AND PERMIT TERMS AND CONDITIONS
REQUIRING COMPLIANCE WITH DELTA WATER QUALITY OBJECTIVES
IN RESPONSE TO DROUGHT CONDITIONS

BY THE EXECUTIVE DIRECTOR

1.0  INTRODUCTION
This Order modifies the State Water Resources Control Board's (State Water Board) Executive

Director's March 5, 2015 Order (March 5 Order) that responded to a temporary, urgency change
petition (TUCP) filed by the Department of Water Resources (DWR) and the United States
Bureau of Reclamation (Reclamation) (collectively Petitioners) on January 23, 2015 (January 23
Petition). The January 23 Petition requested changes to the conditions of the Petitioners’ water
rights for the State Water Project (SWP) and Central Valley Project (CVP) (collectively Projects)
specified in State Water Board Decision 1641 (D-1641) that require the Petitioners to meet
water quality objectives designed to protect fish and wildlife and agricultural use in the San
Francisco Bay/Sacramento-San Joaquin Delta Estuary (Bay-Delta). The March 5 Order made
several modifications to an order dated February 3, 2015, which approved most of the changes
requested by the Petitioners. The February 3 and March 5 Orders approved the following

changes for the months of February and March:

1. The minimum daily Delta outflow of 7,100 cubic feet per second (cfs) or equivalent
salinity measured as electrical conductivity or EC (2.64 millimhos per centimeter
(mmhos/cm) at Collinsville), plus the requirement to meet higher flows of 11,400 cfs
or 29,200 cfs or equivalent salinity (2.64 mmhos/cm at Chipps Island or Roe Island
respectively) for a specified number of days, depending on hydrology, was reduced
to a minimum Delta outflow requirement of 4,000 cfs;

" The petition was filed for Permits 16478, 16479, 16481, 16482 and 16483 (Applications 5630, 14443, 14445A,
17512 and 17514A, respectively) of the Department of Water Resources for the State Water Project and License
1986 and Permits 11315, 11316, 11885, 11886, 11887, 11967, 11968, 11969, 11970, 11971, 11972, 11973, 12364,
12721, 12722, 127283, 12725, 12728, 12727, 12860, 15735, 16597, 20245, and 16600 (Applications 23, 234, 1465,
5638, 13370, 13371, 5628, 15374, 15375, 15376, 16767, 16768, 17374, 17376, 5626, 9363, 9364, 9366, 9367, 9368,
15764, 22316, 14858A, 14858B, and 19304, respectively) of the United States Bureau of Reclamation for the Central

Valley Project.






As discussed above, this Order does not act on changes beyond June 2015. Because orders
on temporary urgency changes expire 180 days from issuance, but may be renewed for an
additional 180 days, the Petitioners must submit a renewal request for changes that extend
beyond August 3. While changes to Delta outflows and Western Delta EC could have been
acted on up to August 3, as discussed above, it is anticipated that an additional request to
modify the TUCP Order will be submitted for July forward and potentially part of June. The
January 15, 2015, Drought Contingency Plan indicates that under the 99 percent hydrologic
exceedance, additional requests for changes will likely be made. Since the current hydrology is
tracking the 99 percent exceedance, it is anticipated that a further request may be submitted as
is contemplated under the Drought Contingency Plan. Accordingly, this Order only acts on
changes through June. In addition, this Order also does not act on the requested changes to
the EC requirements on the San Joaquin River at Vernalis because additional information is
needed from the Petitioners on the effects of the proposed changes to other legal users of
water. Absent additional information, the requisite findings regarding injury cannot be made.

Following is a summary of the changes conditionally approved in this Order:

e Reduction of the minimum Delta outflow requirement to 4,000 cfs during April, May, and
June;

e Reduction of the San Joaquin River at Vernalis pulse flow requirement to 710 cfs at
Vernalis in addition to compliance with the pulse flow requirement contained in the
NMFS BO;

e Reduction of the San Joaquin River flow requirement following the pulse flow to 300 cfs
through May 31 and 200 cfs in June;

* Allowance of the DCC Gates to be opened from April 1 to May 20 in compliance with the
DCC Gate Triggers Matrix as described in Appendix G of the April 2014 Drought
Operations Plan and Operational Forecast, and in coordination with the State Water
Board and fisheries agencies;

e Modification of the Western Delta EC compliance point at Emmaton to Three-Mile
Slough; and

¢ Modification of the export constraints to limit exports to 1,500 cfs when Delta outflow is
less than 7,100 cfs, or the DCC Gates are open with one exception. An intermediate
level of exports, up to 3,500 cfs is allowed when Delta outflow is between 5,500 cfs and
7,100 cfs and the DCC Gates are closed, provided that representatives of the fisheries
agencies, State Water Board, Reclamation, and DWR agree that the increase in the
export rate will not have an unreasonable effect on fish and wildlife and the Executive
Director approves the use of the intermediate level. The use of any additional water
exported pursuant to this provision must first be used to meet any unmet Project health

and safety needs.

To avoid adverse New Melones end of the year storage conditions and associated water
temperature, water quality and sediment issues as described above, this Order also requires
Reclamation to develop and implement a plan acceptable to the Executive Director to
reasonably protect fish and wildlife on the Stanislaus River going into next water year. The draft
plan is due on April 15 with a final plan due by April 25, 2015. The Executive Director provided
advanced notification of this requirement to Reclamation on March 30, 2015.

This Order continues the requirement for the Petitioners to consult on a regular basis with
designated representatives of the State Water Board and the fisheries agencies to coordinate
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next water year. Based on the limited water storage available and potential continuance of dry
hydrologic conditions, the changes in this Order were approved to benefit storage available in
Project reservoirs later in the year, for agricultural and other water supply users, as well as for

salinity control and cold-water flows for fish.

While the Projects’ ability to maintain temperature control for fish and salinity control in the Delta
may be improved by the changes approved by this Order (including the Temperature
Management Plan as discussed above), there are existing regulatory requirements outside the
State Water Board process that may also help to ensure that these minimal requirements are
met regardless of the changes specified in this Order. With respect to temperature control, State
Water Board Order WR 90-5 requires Reclamation to operate its facilities on the Sacramento
River to ensure temperature control for salmonids. The NMFS BO also includes temperature
requirements on the Sacramento and Stanislaus Rivers. The changes approved in this Order
will help to meet these regulatory requirements. Because temperature releases are non-
consumptive however, the changes will primarily benefit water supplies.

Water supply benefits include allocations to senior water right holders and senior water supply
contractors on the Sacramento Stanislaus, and San Joaquin Rivers, as well as refuges. As
discussed above, increased water supplies available to users upstream of the Delta are also
likely to benefit users south of the Delta who engage in transfers, which are expected to occur
later this year. Transfer supplies are critically important sources of supply to south of Delta
users during dry conditions when there are low to no contract allocations. These transfers help
to ensure that permanent crops and other economically important agricultural uses are
sustained. Transfers also reduce the reliance on groundwater to some extent. As mentioned
previously, groundwater supplies after four years of drought are significantly depleted.
Prolonged overdraft of groundwater basins may result in a permanent reduction in the capacity
of those storage basins, subsidence, and associated significant infrastructure effects. All of
these effects present significant concerns that must be balanced with protections for fish and

wildlife.

To ensure that the changes approved in this Order that may reduce flows will not have
unreasonable impacts on fish and wildlife, this Order includes several provisions including:

1. To address the significant concerns with temperatures for winter-run and other
Sacramento River salmonids, Reclamation will be required to operate in compliance with
a Temperature Management Plan (Condition 6) approved by the Executive Director. The
intent of the Temperature Management Plan is to protect fish and wildlife beneficial
uses. Specifically, the plan will identify and evaluate all available options for reducing
temperature and redd dewatering impacts to winter-run Chinook salmon on the
Sacramento River for the remainder of the 2015 Water Year. Any uncertainty associated
with changing hydrologic conditions and future drought circumstances will be addressed
in the plan through continuing updates as conditions change or upon the request of the
fisheries agencies or Executive Director. Additionally, condition 6 requires Reclamation
to conduct additional modeling and planning for temperature control to ensure that any
tradeoffs for temperature control will be realized this year.

2. To address the concerns described above with operations of New Melones, this Order
requires Reclamation to develop and implement a plan approved by the Executive
Director to protect fish and wildlife beneficial uses on the Stanislaus River. The Plan is
required to address concerns with adequate supplies and temperature management for
salmonids throughout this water year and going into next as well as water quality
concerns, including sediment and dissolved oxygen levels. This Order also requires
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Reclamation to comply both with the requested change in flows at Vernalis on the San
Joaquin River, as well as the NMFS Biological Opinion flow requirements as modified by
the Stanislaus Operations Group and approved by NMFS.

3. This Order also requires the Projects to provide additional information about actual and
planned operations. This information along with fisheries information provided by the
fisheries agencies will enable the Executive Director and the Board to monitor the effects
of this Order and make changes as necessary to avoid any unreasonable impacts to fish
and wildlife or other instream beneficial uses.

In summary, the changes that may result in reductions in flows approved in this Order balance
the various uses of stored water in Project reservoirs over the year by improving water supplies
for water allocations, wildlife refuges, and salinity control, and at the same time meeting
temperature control requirements. The requested changes to requirements of the San Joaquin
River are intended to conserve water in New Melones Reservoir to help balance the competing
needs of the Stanislaus River (described above) and conditions on the San Joaquin River.
Additionally, the reductions to Delta outflows, opening of the DCC Gates at times, and change in
Western Delta EC requirements will allow the Projects to conserve upstream storage for use
later in the year for fish and wildlife and other uses. Given the persistent drought conditions and
associated impacts that have occurred to groundwater, agriculture, refuges and salmonids, such
balancing is reasonable and as such the changes approved in this Order will not have

unreasonable effects on fish and wildlife.

With respect to the DCC Gates, the Petitioners propose to open the gates as necessary to
reduce intrusion of high salinity water into the Delta while preserving limited storage in upstream
reservoirs and reducing impacts to migrating Chinook salmon through use of the DCC Gate
triggers and consultation with the RTDOMT. The principal benefit of opening the DCC Gates in
April and May is to move more fresh water to the interior Delta, using less storage releases than
would be needed to achieve the same salinity with the gates closed. This freshening of the
Delta will maintain water quality at the CVP and SWP export pumps and the intakes of Contra
Costa Water District that are needed for the protection of public health and safety. With the
DCC Gates open, there is potential for decreased survival of Sacramento River-origin species
as they move through the central Delta. However, these effects will be limited since most of
these fish are already downstream of the DCC. Potential hazards include increased
entrainment, predation, and salvage. These impacts will be reduced by implementing the DCC
Gate triggers matrix proposed in the TUCP. [f the Projects determine that the DCC gates must
open to provide for salinity management in the Delta during a period that requires closure under
D-1641 or the NMFS BO then the Projects, through the RTDOMT process, will provide notice to
the fisheries agencies so that enhanced monitoring can begin. The Projects will implement
enhanced monitoring and triggers to open and close the gates, as needed for the protection of
listed fish. Further, the tradeoff with maintaining upstream storage will also reduce impacts to
other uses as discussed above. The potential for impairment to fish and wildlife and other
instream beneficial uses from this temporary change is not unreasonable considering the
potential impacts to agricultural and municipal water supplies and potentially fish and wildlife
that could occur if the temporary change is not approved.

With respect to the export limits, according to the Biological Review, it is likely that longfin smelt
larvae in the San Joaquin River (Prisoner’s Point and upstream) and in the south Delta will have
a somewhat increased risk of entrainment into the south Delta associated with the requested
changes. Additionally, salvage of juvenile winter-run Chinook salmon is projected to remain
moderate if exports increase in Aprif and May. However, as discussed above (section 2.7), the
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ORDER

NOW, THEREFORE, IT IS ORDERED the March 5 Order is affirmed, subject to the
modifications and additional changes set forth below. Changes to the March 5 Order are

provided in bold underline and bold-strikethrough.

IT IS ORDERED that the petition for temporary urgency change in permit

and license conditions under Permits 16478, 16479, 16481, 16482 and 16483 (Applications
5630, 14443, 14445A, 17512 and 17514A, respectively) of the Department of Water Resources
(DWR) for the State Water Project (SWP) and License 1986 and Permits 11315, 11316, 11885,
11886, 11887, 11967, 11968, 11969, 11970, 11971, 11972, 11973, 12364, 12721, 12722,
12723, 12725, 12726, 12727, 12860, 15735, 16597, 20245, and 16600 (Applications 23, 234,
1465, 5638, 13370, 13371, 5628, 15374, 15375, 15376, 16767, 16768, 17374, 17376, 5626,
9363, 9364, 9366, 9367, 9368, 15764, 22316, 14858A, 14858B, and 19304, respectively) of the
United States Bureau of Reclamation (Reclamation) for the Central Valley Project (CVP); is
approved in part, subject to the following terms and conditions. Except as otherwise provided
below, all other terms and conditions of the subject license and permits, including those added
by the State Water Resources Control Board (State Water Board) in Revised Decision 1641
(Decision 1641) shall remain in effect. This Order shall be effective frem-February-4,2045-until

March-34June 30, 2015.
1. Except as otherwise provided in condition 2, below, during Februaryand March-of

2045 the time periods specified below, or until such time as this Order is amended or
rescinded, the requirements of Decision 1641 (D-1641) for DWR and Reclamation (or
Petitioners) to meet specified water quality objectives are amended as follows:

a. The minimum Delta outflow levels specified in Table 3 are modified as follows:
the minimum Net Delta outflow Index (NDOI) described in Figure 3 of Decision
1641 during the months of February-and-MarehApril, May, and June shall be
no less than 4,000 cubic-feet per second (cfs) on a monthly average. The 7-day
running average shall not be less than 1,000 cfs below the monthly average. In
addition to base Delta outflows, pursuant to this Order, a higher pulse flow may
also be required through the consultation process described in Condition 2

below.

b. The San Joaquin River Flow requirements at Airport Way Bridge, Vernalis,
specified in Table 3 are modified as follows:

i Reclamation shall continue to provide a pulse flow from the date of
this order until April 25. The total volume of the pulse flow shall be
no less than 710 cfs at Vernalis during the pulse flow period from
March 25 through April 25. In addition, Reclamation shall comply
with the minimum flow schedule contained in Appendix 2-E of the
National Marine Fisheries Service’s (NMFS) Biological Opinion and
Conference Opinion on the Long-Term Operations of the CVP and
SWP, as that schedule is modified based on the advice of the
Stanislaus Operations Group and with the concurrence of NMFS.

it The average minimum flow rate at Vernalis i

during-the-months-of
Eebruary-and-PMarchbetween April 26 and May 31 shall be no less than
500300 cfs-on-a-monthly-average. The seven-day running averaqe
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during this period shall not be less than 20 percent below the
minimum flow rate.

iliThe minimum flow rate at Vernalis in June shall be no less than 200
cfs on a monthly average. The seven-day running average during
this period shall not be less than 20 percent below the minimum
flow rate.

ivin consultation with the Department of Fish and Wildlife, NMFS, the
U.S. Fish and Wildlife Service (collectively fisheries agencies) and
State Water Board staff, Reclamation shall prepare a plan to
reasonably protect fish and wildlife on the Stanislaus River at the
March 99 percent hydrologic exceedance level. The plan shall
identify needed storage and flow levels for the protection of fish and
wildlife throughout water year 2015 going into water year 2016 to
ensure adequate temperature and water quality conditions for
salmonid species inhabiting the Stanislaus River, including how
those conditions will be achieved. The draft plan shall be submitted
to the Executive Director and fisheries agencies for comment by
April 15, 2015. A final plan shall be submitted to the Executive
Director by April 25, 2015. Reclamation shall implement the
approved plan and any changes directed by the Executive Director
necessary to reasonably protect fish and wildlife.

c. The Delta Cross Channel (DCC) Gate Closure requirements specified in Table 3
are modified as follows: the DCC Gates may be opened during-the-months-of
February-and-Marchbetween April 1 and May 20 as necessary to preserve
limited storage in upstream reservoirs and reduce infiltration of high salinity water
into the Delta while reducing impacts to migrating Chinook salmon.
Requirements for closure of the DCC Gates i
and-Marchbetween April 1 and May 20 shall be informed and shall be
conducted in compliance with the DCC Gate triggers matrix described in
Appendix G of the April 2014 Drought Operations Plan and Operational Forecast
and shall be coordinated in accordance with the process described in Condition

2, below.

d. During April, May, and June, Tthe maximum Export Limits specified in Table 3
are modified as follows:

i. When precipitation and runoff events occur that allow the DCC Gates to
be closed and Footnote 10 of Table 3 of D-1641 is being met [3-day
average Delta outflow of 7,100 cfs, or electrical conductivity of 2.64
mmhos/cm on a daily or 14-day running average at the confluence of the
Sacramento and the San Joaquin Rivers (Collinsville station C2) if
applicable], but any additional Delta outflow requirements contained in
Table 4 of D-1641 are not being met, then exports of natural and
abandoned flows are permitted up to D-1641 Export Limits contained in
Table 3 at the SWP Banks Pumping Plant and the CVP Jones Pumping
Plant, subject to other applicable laws and regulations including the
federal Endangered Species Act (ESA) and California ESA (CESA).
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input and output files for all scenarios shall be included as an appendix to the
draft and final Temperature Management Plan.

c. Reclamation shall update the plan as conditions change or upon the request of
the fisheries agencies or Executive Director or his designee. Any updates to the
2015 Sacramento River Temperature_Management Contro! Plan shall include
updated model resultsfor-ali-three-scenarios. Reclamation shall implement
the plan with any changes required by the Executive Director. For the
remainder of the drought, Reclamation shall meet weekly with the SRTTG to
discuss operations and options for reducing or avoiding redd dewatering,
stranding and temperature impacts to winter-run Chinook salmon. Reclamation
shall provide notes from the meetings to the SRTTG within 5 days following
the meeting. Reclamation shall confer on recommendations from the SRTTG
during the consultation process and other applicable CVP and SWP operational
decision-making meetings. Reclamation shall immediately make available
technical information requested by the Executive Director or his designee
through the consultation process. Reclamation shall report monthly to the State
Water Board during its Board meeting on actions that have been or will be taken
to reduce impacts to winter-run Chinook salmon, through the remainder of the

drought.

7. While DWR and Reclamation are operating under the changes approved by
condition 1.e. of this Order, they shall bypass natural and abandoned flows to-the

extent-necessary-to prevent injury to seniorwaterright-holdersother lawful users of

water.

8. This Order may be further modified by the Executive Director or the State Water Board
based on additional public input or changed circumstances.

9. This Order does not authorize any act that results in the taking of a candidate,
threatened or endangered species, or any act that is now prohibited, or becomes
prohibited in the future, under either the California Endangered Species Act (Fish and
Game Code sections 2050 to 2097) or the federal Endangered Species Act (16 U.S.C.A.
sections 15631 to 1544). If a “take” will result from any act authorized under this Order,
the Petitioners shall obtain authorization for an incidental take permit prior to
construction or operation of the project. Petitioners shall be responsible for meeting all
requirements of the applicable Endangered Species Act for the temporary urgency
changes authorized under this Order.

10. Petitioners shall immediately notify the Executive Director of the State Water Board if
any significant change in conditions occurs that warrants reconsideration of this Order.
STATE WATER RESOURCES CONTROL BOARD
Original Signed By
Thomas Howard

Executive Director
Dated: April 6, 2015
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#£/09

Tim O’'Laughlin

Subject: FW: FW: water temperature

From: Milligan, Ronald [mailto:rmilligan@usbr.gov]
Sent: Tuesday, March 31, 2015 7:29 AM

To: Tim O'Laughlin

Subject: Re: FW: water temperature

Great. Also see the "request” below from the Board. I got this last night. I am thinking we could create a joint

product back to them.
Ron

Request from State Water Board to Reclamation for a Plan for New Melones Operations to
Reasonably Protect Fish and Wildlife

New Melones Operations

Background

Recent information raises significant concerns regarding whether adequate storage conditions will be
maintained in New Melones Reservoir in order to reasonably protect fish and wildlife resources this

year. Reclamation’s March 90 percent exceedance forecast indicates that New Melones storage at the end of
the water year (end of September) will be about 132 thousand acre-feet (TAF). However, this appears to be an
optimistic estimate given current storage levels (558 TAF), projected contract deliveries (450 TAF), limited
expected inflows based on the latest Bulletin 120 update, needed storage to meet TUCP requested flows and
biological opinion flows, and other system losses due to evaporation and seepage. Further, the San Joaquin
River basin is tracking closer to a 99 percent exceedance level or worse, which may result in further reduced
actual storage levels. Reclamation staff produced a power point presentation (ppt) that provides information
about expected conditions in New Melones Reservoir at various storage levels. At storage levels between 225
and 160 TAF, the ppt indicates that all cold water coming into the reservoir will be trapped behind old Melones
Dam. At storage levels between 160 and 95 TAF, there will may no cold water resources available in New
Melones. At storage levels between 95 and 87 TAF, old Melones and New Melones are likely disconnected and
New Melones water would warm in accordance with air temperatures. At storage levels below 95 TAF there
are further significant water quality concerns, including significant temperature and sediment and debris loading
issues. It also appears questionable whether water can even be released below storage levels of 87 TAF, or
possibly more, because all of the water would be stored behind old Melones Dam where sediment and debris
may be blocking the outlet. Of further concern is the issue of when reservoir levels would recover after
dropping to such low levels. During the early 1990s drought relatively shortly after New Melones was
constructed, storage levels in New Melones dropped below 100 TAF in September of 1992 and did not begin to
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recover until mid-January of 1993 and still stayed below 1 MAF until March of 1995. Since the early 1990s,
sedimentation and debris loading have likely greatly increased as well as demands from New Melones. All of
these issues create a significant concern regarding operations of New Melones this year and the need to ensure
adequate storage levels going into next year.

Additional Information Request

Based on the above concerns, the State Water Board requests that Reclamation develop a proposed plan for
operations of New Melones Reservoir that provides reasonable protection of fish and wildlife on the Stanislaus
River throughout the water year and going into next water year. Such a plan will likely be required in the April
TUCP Order. The plan should provide appropriate temperature conditions for rearing steelhead and spawning
steelhead and fall-run Chinook salmon and their eggs. The plan should provide a summary of projected monthly
operations through the end of the calendar year at the March 99 percent exceedance level, including: projected
inflows, deliveries, flow releases, system losses to seepage and evaporation and resulting storage

estimates. The plan should also describe how the storage levels in the plan address the concerns identified
above with storage levels below 225 TAF, including availability of cold water resources, sediment and debris
issues and other water quality concerns. The draft plan should be developed with input from the Real Time
Drought Operations Management Team, and specifically the Department of Fish and Game, National Marine
Fisheries Service and State Water Board staff. The draft plan should then be submitted as soon as possible to
the Executive Director and Real Time Drought Operations Management Team early enough to inform decisions
regarding contract deliveries and no later than April 15, 2015.






Tim O’Laughlin

“om: Tim O'Laughlin
sent: Monday, May 18, 2015 9:03 AM
To: Steve Knell (sknell@oakdaleirrigation.com); semrick@ssjid.com; jshields@ssjid.com; Bere
Lindley (blindley@ssjid.com); Ron Berry (RBerry@tridamproject.com)
Subject: FW: Final New Melones Plan
Attachments: New Melones Operations Plan May 2015.pdf; ADC-StanislausOps-Mar-15-2015.pdf
fyi

From: Milligan, Ronald [mailto:rmilligan@usbr.gov]

Sent: Friday, May 15, 2015 3:51 PM

To: Riddle, Diane@Waterboards

Cc: pfujitani@usbr.gov; Worth, Daniel@Waterboards; Tim O'Laughlin; Elizabeth Kiteck; Howard, Tom

Subject: Re: Final New Melones Plan

Diane,

Please find attached the updated New Melones Operations Plan for 2015 as requested by Tom Howard's 20
April 2015 letter.

Ron
“n Fri, May 15, 2015 at 12:18 PM, Riddle, Diane@ Waterboards <Diane.Riddle@waterboards.ca.gov> wrote:

Ron,

Please let me know where the plan stands. | am getting questions on it.

Thanks,

Diane

From: Milligan, Ronald [mailto:rmilligan@usbr.gov]
Sent: Wednesday, May 13, 2015 6:50 AM

To: Riddle, Diane@Waterboards

Cc: pfujitani@usbr.gov; Worth, Daniel@Waterboards
Subject: Re: Final New Melones Plan

Dianne,






We just received the revised temperature modeling report from yesterday morning and we are reviewing it
now. I anticipate that we will transmit the package tomorrow.

Ron

On Tue, May 12, 2015 at 10:16 AM., Riddle, Diane@ Waterboards <Diane.Riddle@waterboards.ca.gov> wrote:

Ron or Paul,

Can you please let me know the status of the final New Melones Plan. Per your letter of April 27 you expected

to submit it May 5
http://www.waterboards.ca.gov/waterrights/water_issues/programs/drought/docs/tucp/usbr milligan042715 .pdf.

Thanks,

Diane





Introduction

Updated Operations Plan

New Melones Lake
Water Year 2015
May 2015

Prolonged drought conditions in the San Joaquin River Basin and in the Stanislaus River sub-basin have
led to projections of very low reservoir storage levels in New Melones Lake by the fall of 2015. These
lake levels have not been observed since the early 1990s. In order to maintain reasonable protection of
fish in the Stanislaus River this summer and into the coming water year, and to protect local water
supplies, Reclamation has been working with Oakdale Irrigation District and South San Joaquin Irrigation
Districts (local Districts) to prepare this Operations Plan for New Melones Lake for the remainder of
water year 2015. The real-time implementation of this plan will be coordinated by Reclamation through

the Stanislaus Operations Group (SOG).

Estimated Releases and Projected New Melones Storage

The current evaluation of the projected basin runoff (California Department of Water Resources May
90% exceedance forecast) and operation of upstream water projects as provided by the local Districts
continues to project an end-of-September storage at New Melones Lake of 147 taf. The estimated

system releases and lake storage levels are summarized in Table 1 below.

Table 1
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Ripon Dissolved Oxygen Compliance Point

State Water Board D-1422 requires that water be released from New Melones Reservoir to maintain a
dissolved oxygen (DO) concentration in the Stanislaus River as specified in the Water Quality Control
Plan (WQCP) for the Sacramento and San Joaquin river basins. The 1995 revision to the WQCP
established a minimum DO concentration of 7 milligrams per liter (mg/l), as measured on the Stanislaus
River near Ripon. Reclamation is finalizing a petition to the State Water Board to modify this
requirement to maintain a minimum DO concentration of 5 mg/! for the remainder of this year. This

petition will be sent to State Water Board in early June.

The current temperature analyses indicate that water temperature may be very warm at Ripon this year.
This modification of the DO objective will allow Reclamation to further conserve water through the
summer and will better align more favorable DO levels (closer to 7 mg/1) upstream with the cooler water

temperatures targeted between Knights Ferry and Goodwin Dam.

Operation of the New Melones Low Level Qutlet

The U.S. Army Corps of Engineers (USACE) designed and constructed New Melones Dam. The original
design intended the low-level outlet to be operated only for release purposes during the initial filling of
the lake, and if later draw down of the reservoir was ever required. The low-level outlets would not
normally be operated when the pool was above elevation 808 feet (Feb. 1979 Report). The low level
outlet is intended to provide irrigation and fishery releases only when the reservoir is below elevation

808 ft.

The low level outlet is comprised of two conduits each fitted with a fixed-cone valve with a mechanical
stop to limit the valve opening to a maximum of 25 inches. The purpose of this stop is to avoid excessive
vibration. In 2001, short-term high flow tests were conducted. The low level outlet was also used in the
fall of 2013 for several weeks to allow inspection of the power penstock.

Discussions with USACE over the years have confirmed that the low level outlets should not be used
when the lake level is above elevation 808 ft. Based on current projections, the lake level would not be

below this elevation until July of this year.

River Temperature Mangagement

An updated temperature modeling report is attached (AD Consultants - Stanislaus Temperature
Modeling). The current temperature analyses indicate that August temperatures could be reduced
significantly through blending of releases through the low level outlet and the penstock intake, but with
a resulting higher release temperature in the fall of 2015. Such an operation is untested, but
Reclamation is willing to conduct blending operations this summer (consistent with the above operating





constraints on the low level outlets) to improve water temperatures this August. Reclamation proposes
to work closely through the SOG this summer to evaluate the real-time trade-offs of summer and fall

temperatures.

End-of-year documentation

Reclamation will work through the SOG and the local Districts to document operations for this summer
and fall. Reclamation proposes to address the effectiveness of operation of the low level outlet,
temperature operations through potential blending of releases through the low level outlet and the
penstock intake, downstream temperature effects, and observed fishery conditions. This
documentation will be especially useful in development of a revised long-term operations plan for New
Melones Lake. Reclamation plans to complete this documentation report in January 2016.
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State Water Resources Control Board

APR 2.0 2015

Mr. Ron Milligan
Bureau of Reclamation
2800 Cottage Way
Sacramento, CA 95825

Dear Mr. Milligan:
DRAFT PLAN FOR STANISLAUS RIVER OPERATIONS TO PROTECT FISH AND WILDLIFE

The purpose of this letter is to respond to U.S Bureau of Reclamation’s (Reclamation) draft plan
to reasonably protect fish and wildlife on the Stanislaus River.

Based on concerns with very low storage levels projected in New Melones Reservoir this year,
on March 30, 2015, | sent you a request to develop a proposed plan for operations of New
Melones Reservoir that provides reasonable protection of fish and wildlife on the Stanislaus
River throughout this water year and going into next year. In that request, | indicated that an
upcoming order would likely require such a plan. The April 6, 2015 Order | issued acting on a
request pursuant to a Temporary Urgency Change Petition by the U.S. Bureau of Reclamation
(Reclamation) and the Department of Water Resources to modify water right requirements of
the Central Valley Project and State Water Project to meet San Joaquin River flow and other
requirements included in State Water Resources Control Board (State Water Board) Decision
1641 (D-1641) includes the following condition:

1.b.iv. In consultation with the Department of Fish and Wildlife, National Marine
Fisheries Service, the U.S. Fish and Wildlife Service (collectively fisheries agencies) and
State Water Board staff, Reclamation shall prepare a plan to reasonably protect fish and
wildlife on the Stanislaus River at the March 99 percent hydrologic exceedance level.
The plan shall identify needed storage and flow levels for the protection of fish and
wildlife throughout water year 2015 going into water year 2016 to ensure adequate
temperature and water quality conditions for salmonid species inhabiting the Stanislaus
River, including how those conditions will be achieved. The draft plan shall be submitted
to the Executive Director and fisheries agencies for comment by April 15, 2015. A final
plan shall be submitted to the Executive Director by April 25, 2015.

Reclamation shall implement the approved plan and any changes directed by the
Executive Director necessary to reasonably protect fish and wildlife.

On Aprit 8, 2015, you submitted information developed in coordination with Oakdale and South
San Joaquin Irrigation Districts (Districts) responding to this matter. State Water Board staff
then met with you, representatives of the Districts, and the fisheries agencies and tentatively
agreed to an approvable operations plan. That plan includes operations to meet an end of

FeLicia MARcuUS, cHAIR | THOMAS HOWARD, EXECUTIVE DIRECTOR
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APR 20 2015
Mr. Ron Milligan -2-

September New Melones storage of 147 thousand acre-feet (TAF) or higher. The Districts also
committed to efforts to conserve additional supplies up to 20 TAF. The plan calls for managing
releases between the upper and lower outlets of New Melones Reservoir to maximize the
quality of cold water habitat downstream of Goodwin Dam to achieve a temperature of 65
degrees Fahrenheit through the end of the year. We agreed that real ime operations will be
coordinated with the State Water Board and representatives of the Stanislaus Operations
Group, and that Reclamation would conduct monitoring and modeling and provide other
necessary technical information requested by the real time operations group to inform current

and future decision making.

Please prepare a final plan that incorporates the elements discussed above. Specifically, the
final plan should: -

1. Fully describe and summarize the proposed operations and other major components of the
plan that will meet the target temperatures in the Stanislaus River and the associated
degree of uncertainty with these operations and how that uncertainty will be managed.

To the extent possible, temperatures should be managed to achieve a temperature of 65
degrees Fahrenheit at Knights Ferry to provide a stretch of suitable habitat below Goodwin
Dam.

2. Include the full record of technical documentation that was used to inform the final plan,
including all temperature modeling for the remainder of the calendar year for both scenarios
that were evaluated. The Plan should include the degree of uncertainty considering that
1987 ( a cool summer) meteorological information was used in the temperature modeling.

3. Correct the description on page 1 of the temperature evaluation submitted as part of the
draft plan to accurately identify the difference between the two temperature model runs
made for different end of September reservoir storage levels. The discussion states that
“Comparison of the two sets indicated no apparent improvement in temperature conditions
during October with higher carryover storage.” However, in evaluating both AD Consultants’
Table 4s and both Table 8s, there does appear to be a substantial difference in temperature
between the lower storage and higher storage model runs during multiple months (including
October), and this difference appears to be in the range that could be significant to salmon
and steelhead.

4. Discuss Reclamation’s ability to operate the New Melones low level outlet, and discuss the
concerns with operating this structure on a real-time basis and how this will be managed.

5. Describe the regular consultation and decision-making process with the fisheries agencies
and State Water Board to determine real time operations.

6. Provide a description of what modeling and monitoring will take place, in consuiltation with
the fisheries agencies, to inform decisions on New Melones operations for fisheries
purposes and to evaluate the effectiveness of those operations in order to inform future
decision-making.

7. Include plans for preparing a report that evaluates and documents the effects of operations
this year to inform future decisions. Specifically, that report should evaluate the
effectiveness of blending operations between the upper and lower outlets, any concerns
with operating the lower outlet, actual temperature conditions in the river downstream of
Goodwin Dam, and observed fisheries conditions resulting from the operations.





Mr. Ron Milligan . -3- APR 20 2015

The final plan including the above information should be submitted to me by April 27, 2015.
If you would like to discuss this matter further, please contact Diane Riddle of my staff at
(916) 341-5297 or diane.riddle@waterboards.ca.qov.

Sincerely,

Ty
Thomas Howard /
Executive Director





STATE OF CALIFORNIA
CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY
STATE WATER RESOURCES CONTROL BOARD

In the Matter of Specified License and Permits’' of the
Department of Water Resources and U.S. Bureau of Reclamation
for the State Water Project and Central Valley Project

APRIL 6, 2015 ORDER MODIFYING AN ORDER
THAT APPROVED IN PART AND DENIED IN PART
A PETITION FOR TEMPORARY URGENCY CHANGES TO
LICENSE AND PERMIT TERMS AND CONDITIONS
REQUIRING COMPLIANCE WITH DELTA WATER QUALITY OBJECTIVES
IN RESPONSE TO DROUGHT CONDITIONS

BY THE EXECUTIVE DIRECTOR

1.0 INTRODUCTION
This Order modifies the State Water Resources Control Board’s (State Water Board) Executive

Director’s March 5, 2015 Order (March 5 Order) that responded to a temporary, urgency change
petition (TUCP) filed by the Department of Water Resources (DWR) and the United States
Bureau of Reclamation (Reclamation) (collectively Petitioners) on January 23, 2015 (January 23
Petition). The January 23 Petition requested changes to the conditions of the Petitioners’ water
rights for the State Water Project (SWP) and Central Valley Project (CVP) (collectively Projects)
specified in State Water Board Decision 1641 (D-1641) that require the Petitioners to meet
water quality objectives designed to protect fish and wildlife and agricultural use in the San
Francisco Bay/Sacramento-San Joaquin Delta Estuary (Bay-Delta). The March 5 Order made
several modifications to an order dated February 3, 2015, which approved most of the changes
requested by the Petitioners. The February 3 and March 5 Orders approved the following

changes for the months of February and March:

1. The minimum daily Delta outflow of 7,100 cubic feet per second (cfs) or equivalent
salinity measured as electrical conductivity or EC (2.64 millimhos per centimeter
(mmhos/cm) at Collinsville), plus the requirement to meet higher flows of 11,400 cfs
or 29,200 cfs or equivalent salinity (2.64 mmhos/cm at Chipps Island or Roe Island
respectively) for a specified number of days, depending on hydrology, was reduced
to a minimum Delta outflow requirement of 4,000 cfs;

! The petition was filed for Permits 16478, 16479, 16481, 16482 and 16483 (Applications 5630, 14443, 14445A,
17512 and 17514A, respectively) of the Department of Water Resources for the State Water Project and License
1986 and Permits 11315, 11316, 11885, 11886, 11887, 11967, 11968, 11969, 11970, 11971, 11972, 11973, 12364,
12721, 12722, 12723, 12725, 12726, 12727, 12860, 15735, 16597, 20245, and 16600 (Applications 23, 234, 1465,
5638, 13370, 13371, 5628, 15374, 15375, 15376, 16767, 16768, 17374, 17376, 5626, 9363, 9364, 9366, 9367, 9368,
15764, 22316, 14858A, 14858B, and 19304, respectively) of the United States Bureau of Reclamation for the Central

Valley Project.





2. A minimum level of exports from the Delta when outflow is between 4,000 cfs and
7,100 cfs was approved at 1,500 cfs, as well as allowance of exports in compliance
with D-1641 levels when outflow is above 7,100 cfs, provided that the flows are
limited to natural and abandoned flows and the Delta Cross Channel (DCC) Gates
are closed;

3. The requirement to close the DCC Gates was changed to allow the gates to be open
under certain circumstances; and

4. The minimum San Joaquin River flow requirement at Vernalis was reduced from
between 710 cfs or 1,140 cfs, depending on hydrology, to 500 cfs.

On March 24, 2015, Petitioners sought additional modifications of the March 5 Order.

This Order considers the requested modifications, extends the changes to Delta outflow and
export requirements described above through June, and extends the change to DCC Gate
requirements through May 20. In addition, this Order makes the following changes to D-1641
requirements:

1. The time period for the San Joaquin River at Vernalis pulse flow requirement was shifted
from April 15 through May 15 to March 25 through April 25 already by the Executive
Director. This Order reduces the required volume of the pulse flow during this time
period from 3,110 cfs, depending on hydrology, to 710 cfs at Vernalis. In addition, this
Order requires Reclamation to comply with the pulse flow requirement contained in the
National Marine Fisheries Service’s (NMFS) Biological Opinion (BO) and Conference
Opinion for the Long-Term Operations of the CVP and SWP.

2. Until May 31, this Order modifies the minimum San Joaquin River flow requirement at
Vernalis following the pulse flow period described above from 710 cfs or 1,140 cfs,
depending on hydrology, to 300 cfs. In June, this Order reduces the requirement to 200
cfs.

3. This Order modifies the compliance point for the Western Delta agricultural salinity
requirement at Emmaton on the Sacramento River to Three-Mile Slough on the
Sacramento River from April through June.

This Order does not act on requested changes after June 30 because it is anticipated that a
further request will be submitted for additional changes starting in mid-June if conditions
continue to be historically dry (trending at the 99 percent hydrologic exceedance level). Further,
DWR and Reclamation have not yet submitted a required renewal request for the TUCP that
would be needed for changes after August 3.

In 2014, the Executive Director approved the same changes to Delta outflow, Delta export, and
DCC Gate requirements, and somewhat similar changes to San Joaquin River flow
requirements and the requirement to meet the salinity objective at Emmaton. The changes to
San Joaquin River flows allow for lower flows during the pulse flow period relative to what was
required last year. However, storage in New Melones is close to half of what it was last year at
this time and inflows from other tributaries are expected to be very low. On reconsideration, the
State Water Board upheld the approval of the changes that were made through September
2014. (State Water Board Order WR 2014-0029.) This year, Petitioners added an additional
request to increase the maximum export rate to 3,500 cfs when Delta outflow is between 5,500
cfsand 7,100 cfs. In the February 3 Order, the Executive Director denied this request.

The February 3 Order granted in part the Petitioners’ request to shift natural and abandoned
flows from estuarine protection to exports to mitigate some of the devastating water supply
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impacts that the drought is having on many communities. The February 3 Order did not
authorize the use of an additional intermediate export rate, but the March 5 Order further
considered and granted limited approval of this provision, consistent with the established state
policy that every human being has the right to safe, clean, affordable, and accessible water
adequate for drinking, cooking, and sanitary purposes (Wat. Code, § 106.3). The March 5 Order
authorized the use of the intermediate export rate under very limited conditions. When Delta
outflow was between 5,500 cfs and 7,100 cfs, the DCC Gates were closed, and DWR or
Reclamation determined that additional water is necessary to meet minimum public health and
safety needs, exports could be increased from 1,500 cfs up to 3,500 cfs, after notifying the
Executive Director. In the notification, Petitioners were required to describe the timing and
amount of the increase, the beneficiaries of the increase and the purpose of use of the water. In
March, Reclamation pumped an additional 6,000 acre-feet of water under the intermediate
export level for health and safety purposes in Central Valley communities.

Although opportunities to increase exports under the intermediate rate are likely to be limited,
this Order further relaxes the restrictions on the intermediate export rate, in order to afford DWR
and Reclamation additional flexibility in the event that future storm events temporarily increase
Delta outflows. Specifically, this Order provides that the Executive Director may approve a
request to export water at the intermediate rate, provided that Delta outflow is between 5,500
cfs and 7,100 cfs, the DCC Gates are closed, representatives of the fisheries agencies, State
Water Board, DWR, and Reclamation agree that the increase in the export rate will not have an
unreasonable effect on fish and wildlife. The use of any additional water exported pursuant to
this provision may be used for purposes other than public health and safety, so long as the
minimum public health and safety needs of DWR’s and Reclamation’s contractors are met.

In addition to the restrictions on the use of the intermediate export rate, the February 3 and
March 5 Orders included other conditions of approval intended to ensure that the approved
changes would be in the public interest, and would not injure other legal users of water, or
unreasonably affect fish and wildlife. This Order includes the same conditions of approval, with
some modifications. Specifically, this Order strengthens the requirement that Reclamation
prepare a Temperature Management Plan for the Sacramento River acceptable to the
Executive Director in order to ensure that the plan will provide reasonable protection for winter-
run Chinook salmon and other salmonids. Last year, 95 percent of the winter-run Chinook
salmon run experienced mortality due to elevated water temperatures, despite modeling that
indicated that adequate flow and storage conditions would be provided to avoid such
temperature impacts. High mortality levels associated with Shasta reservoir operations also
occurred to spring-run Chinook salmon and possibly other salmonid runs. Given that winter-run
and other salmonid runs have experienced significant impacts from the drought over the last
four years and that most of these fish have a 3 to 4 year life-cycle, it is important to ensure their
protection this year.

In addition to the measures above, this Order requires that Reclamation develop and implement
a plan approved by the Executive Director for operations of New Melones Reservoir that
reasonably protects fish and wildlife on the Stanislaus River. Recent information raises
significant concerns regarding whether adequate storage conditions will be maintained in New
Melones Reservoir in order to reasonably protect fish and wildlife resources this year.
Reclamation’s March 90 percent exceedance forecast indicates that New Melones storage at
the end of the water year (end of September) will be about 132 thousand acre-feet (TAF).
However, this appears to be an optimistic estimate given current storage levels (558 TAF),
projected contract deliveries (450 TAF), limited expected inflows based on the latest Bulletin
120 update, needed storage to meet TUCP requested flows and biological opinion flows, and
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other system losses due to evaporation and seepage. Further, the San Joaquin River basin is
tracking closer to a 99 percent exceedance level or worse, which may result in even lower
actual storage levels. While there is some uncertainty regarding what would happen at different
storage levels, Reclamation staff produced information identifying expected conditions at
various storage levels. At storage levels between 225 and 160 TAF, all cold water coming into
the reservoir may be trapped behind old Melones Dam, but existing cold water supplies should
continue to be available in New Melones. At storage levels between 160 and 95 TAF, there
may be no cold water resources available in New Melones. At storage levels between 95 and
87 TAF, old Melones and New Melones are likely disconnected and New Melones water will
warm in accordance with air temperatures. At storage levels below 95 TAF there are further
significant water quality concerns, including significant temperature and sediment and debris
loading issues. It also appears questionable whether water can even be released below
storage levels of 87 TAF, or possibly more, because all of the water would be stored behind old
Melones Dam where sediment and debris may be blocking the outlet. Of further concern is the
issue of when reservoir levels would recover after dropping to such low levels. During the early
1990s drought relatively shortly after New Melones was constructed, storage levels in New
Melones dropped below 100 TAF in September of 1992 and did not begin to recover until mid-
January of 1993 and still stayed below 1 MAF until March of 1995. Since the early 1990s,
sedimentation and debris loading have likely increased as well as demands from New Melones.
All of these issues create a significant concern regarding operations of New Melones this year
and going into next year.

The February 3 Order, March 5 Order, and this Order are consistent with the legal requirements
governing approval of a TUCP. In order to approve a TUCP, the State Water Board or its
Executive Director, acting under delegated authority, must find (1) that there is an urgent need
for the proposed changes, (2) that the changes will not injure any legal user of water, (3) that
the changes will not result in unreasonable effects to fish and wildlife, and (4) that the changes
are in the public interest. In determining whether the impacts of a change on fish and wildlife
would be unreasonable, and whether the change would be in the public interest, the impacts of
the change must be weighed against the benefits of the change to all beneficial uses, including
fish and wildlife.

The February 3 Order, March 5 Order, and this Order achieve a reasonable balance of
competing demands for the limited water supplies available during the ongoing drought, taking
into consideration: (1) the impacts of reduced Delta outflows on estuarine species and
migrating salmonids in the Bay-Delta, (2) the need to conserve water in upstream storage for
multiple, critical purposes later in the year, including temperature control on the Sacramento and
San Joaquin Rivers to protect endangered winter-run Chinook salmon, agricultural use, wildlife
refuges, municipal and industrial use, and salinity control in the Delta, and (3) the need to export
water for a variety of uses south of the Delta, including agricultural use, municipal and industrial
use, and wildlife refuges.

All of the changes approved by this Order are to requirements to meet water quality objectives
designed to protect fish and wildlife beneficial uses, with the exception of the change to the
requirement to meet the salinity objective at Emmaton, which is designed to protect agricultural
beneficial uses. As described in section 5.3 of this Order, the changes to Emmaton salinity as
well as the other requirements will not injure any lawful user of water.

As described in section 2.7, estuarine fish populations now are at record low levels and cannot
be considered resilient at all. Anadromous salmonid populations have also experienced
significant impacts over the past four years associated with the drought. The changes are likely
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to have negative effects on these and other fish and wildlife species, but as conditioned by this
Order, the effects are not unreasonable under the circumstances. In particular, the importance
of Delta outflow to estuarine resource protection is well documented in the Bay-Delta and in
estuaries around the world. Adequate instream flows are also important to salmonids to provide
appropriate habitat conditions, including temperatures and dissolved oxygen levels. The
changes approved in this Order will reduce Delta outflows (and the associated river flows that
provide these outflows) and San Joaquin River flows to the detriment of fish and wildlife. The
opening of the Delta Cross Channel Gates and export operations with reduced outflows and
river flows will also potentially increase impacts to fishery resources.

To limit the effects of changes approved in this Order on fish and wildlife, and to ensure that any
effects are not unreasonable, this Order requires that actions be taken on the Sacramento and
Stanislaus Rivers to protect against temperature and related impacts for the remainder of the
water year going into next year. In addition, this order limits the use of the intermediate export
rate to times when it can be determined that it would not have unreasonable impacts to fish and

wildlife.

The impacts of the proposed changes on fish and wildlife in the Bay-Delta must be weighed
against the impacts to all beneficial uses of water if the changes are not approved. California is
in the midst of a significant, multi-year drought driven by the lack of rain and snowfall around the
state. The January through March time period in particular is the driest on record. The drought
is having devastating effects on communities, farmers, farm workers, the fishing industry, and
the environment, and has caused substantial human suffering.

In the face of this drought, the California Department of Fish and Wildlife (CDFW), NMFS,
United States Fish and Wildlife Service (USFWS) (collectively fisheries agencies), and the State
Water Board have coordinated with DWR and Reclamation to allow a number of adjustments to
Endangered Species Act (ESA) and water right requirements in order to increase diversions
from the Delta and conserve water in storage so that more water can be delivered to farms and
communities. These adjustments have temporarily set aside a number of scientifically based,
environmental protections developed as part of rigorous evidentiary proceedings and
established in decisions that were ultimately upheld by the courts.

Most of what was requested by the Petitioners in the January 23 Petition was approved in the
February 3 and March 5 Orders, including a reduction of all fish and wildlife outflow
requirements to the Bay-Delta in February and March, to allow more water to be exported and
more water to be held in storage for future water deliveries. Similarly, this Order approves most
of what was requested by the Petitioners for the April through June period. Assuming continued
dry conditions, the changes approved in this order will significantly reduce flows in favor of
improved water supplies and reservoir storage levels. The potential water supply and storage
improvements from the changes approved by this Order and the February 3 and March 5
Orders total more than 1.2 million acre-feet (MAF) of water. In granting similar requests last
year, more than 400 TAF of water was made available for other uses during the course of the

water year.

Conserving upstream storage is particularly important because water released from storage can
serve multiple purposes, thereby maximizing the beneficial use of scarce water supplies.
Specifically, water released from storage for temperature control to benefit salmon also can be
used for agricultural or municipal purposes, or for salinity control in the Delta. Water diverted
south of Delta can only be used for beneficial uses south of the Delta.





In light of the information summarized above, this Order finds that, although the changes
approved will have a negative effect on fish and wildlife, the tradeoff, when weighed against the
water supply benefits, strikes a reasonable balance between fish and wildlife protection and
best serving other needs for water.

2.0 BACKGROUND

2.1 Bay-Delta Plan and D-1641

The Water Quality Control Plan for the Bay-Delta Estuary (Bay-Delta Plan) specifies water
quality objectives for the protection of beneficial uses of water in the Bay-Delta, including fish
and wildlife, agricultural, and municipal and industrial uses. The water quality objectives
included in the Bay-Delta Plan were developed through a rigorous and extensive public process
to determine the flow-dependent water quality requirements that are needed to reasonably
protect the beneficial uses of water in the Bay-Delta. During that process, the State Water
Board considered and balanced the various beneficial uses of water under various hydrologic
conditions and acknowledged that there would be tradeoffs, especially during dry conditions.

In D-1641, based on various agreements that were reached by the Projects, the State Water
Board amended the water right license and permits for the SWP and CVP to require the
Projects to meet certain objectives in the Bay-Delta Plan.? Specifically, D-1641 places
responsibility on DWR and Reclamation for measures to ensure that specified water quality
objectives included in Tables 1, 2, and 3 of D-1641 are met, in addition to other requirements.
The flow and water quality requirements established by the State Water Board in D-1641 are
summarized in the tables and figures contained in Attachment 1 to this Order: Table 1
(Municipal and Industrial Beneficial Uses), Table 2 (Agricultural Beneficial Uses), and Table 3
(Fish and Wildlife Beneficial Uses). Included in Attachment 1 are the footnotes to Table 3 that
refer to definitions and other requirements contained in Figure 1 (Sacramento Valley Water Year
Hydrologic Classification), Figure 2 (San Joaquin Valley Water Year Hydrologic Classification),
Figure 3 (Formulas for NDOI and Percent Inflow Diverted), and Table 4 (Chipps Island and Port
Chicago Maximum Daily Average Electrical Conductivity).

The objectives are intended to protect fish and wildlife living in or migrating through the Bay-
Delta, and also to keep the Delta and water exported from the Delta from getting too salty for
municipal and agricultural uses. Analyses done to support the flow and salinity objectives in the
Bay-Delta Plan and D-1641 were developed based on historic hydrologic conditions that
included hydrologic conditions similar to the drought conditions experienced to date. However,
the analyses did not include the additional constraints on Project operations that now exist
under the USFWS BO and NMFS BO. The analyses also did not account for the increased
SWP demands that have been realized since the 1995 Bay-Delta Plan and D-1641 were
adopted, or the large scale shifts from annual to permanent crops that have occurred since the
1995 Bay-Delta Plan and D-1641 were adopted that have increased the impacts of the drought
on water users.

Delta Outflow Requirements
The Delta outflow objectives are intended to protect estuarine and migratory aquatic species
and their habitat. Delta outflows affect migration patterns of both estuarine and anadromous

’D-1641 originally implemented the 1995 Bay-Delta Plan. In 2006, the State Water Board amended the Bay-Delta
Plan to allow for staged implementation of pulse flow objectives consistent with D-1641.





species and the availability of suitable habitat for those species. The populations of several
estuarine-dependent species of fish and shrimp vary positively with flow, as do other measures
of the health of the estuarine ecosystem. Freshwater flow also is an important factor in cuing
upstream migration of adult salmonids through the Delta, and in the downstream migration and
survival of juvenile salmonids. Freshwater inflows also have chemical and biological
consequences through the effects of inflows on loading of nutrients and organic matter, pollutant
concentrations, and residence time.

Listed in Table 3 of the Bay-Delta Plan and D-1641, the Delta outflow objectives include year
round requirements that vary by month and water year type. With some flexibility provided
through a limited set of compliance alternatives, the basic outflow objectives require calculated
minimum net flow from the Deita to Suisun and San Francisco Bays (the Net Delta Outflow
Index or NDOI). During the late winter and spring, these flows may instead be met through
achieving a maximum salinity level (measured as electrical conductivity or EC). Since salinity in
the Bay-Delta system is closely related to freshwater outflows, both types of objectives are
indicators of the extent and location of low salinity estuarine habitat important to estuarine
species.

The Delta outflow objectives included in the Bay-Delta Plan and D-1641 for the February
through June time frame are identified in footnote 10 of Table 3 and Table 4 of footnote 10.
Pursuant to footnote 10, the minimum daily NDOI during February through June is 7,100 cfs
calculated as a 3-day running average. This requirement may also be met by achieving either a
daily average or 14-day running average EC at the confluence of the Sacramento and San
Joaquin Rivers of less than or equal to 2.64 mmhos/cm (Collinsville station C2).The standard
does not apply in May and June if the best available May estimate of the Sacramento River
Index for the water year is less than 8.1 MAF at the 90 percent exceedence level. Under this
circumstance, a minimum 14-day running average flow of 4,000 cfs is required in May and June.
Additional Delta outflow objectives are also contained in Table 4, which requires increasing
outflows or reducing salinity levels as Delta inflows increase. Specifically, Table 4 requires a
specified number of days of compliance with higher outflows of 11,400 cfs and 29,200 cfs or
salinity of 2.64 mmhos/cm EC at Chipps Island and Port Chicago based on the previous
month’s Eight River Index. > The Eight River Index for March was 801 TAF. Based on this Eight
River Index, there are no additional Table 4 requirements during April.

San Joaguin River Flow Requirements

The San Joaquin River Flow objectives at Airport Way Bridge, Vernalis from February through
June are included in Table 3 of the Bay-Delta Plan and D-1641 and are intended to provide
minimum net downstream freshwater flows in the San Joaquin River to protect fish and wildlife
beneficial uses, including San Joaquin River salmonids. The objectives require a specified
minimum monthly average flow rate based on the San Joaquin Valley Water Year Hydrologic
Classification (at the 75 percent exceedance level) and include two levels. The higher flow level
applies for the same number of days that any of the Delta Outflow requirements included in
Table 4 apply (flow of 11,400 cfs or 29,200 cfs or salinity compliance at Chipps Island or Port
Chicago). The current San Joaquin Valley Water Year Hydrologic Classification is critically dry.

®pursuant to footnote 9 of Table 3 of D-1641, the Eight River Index refers to the sum of the unimpaired runoff as
published in the DWR Bulletin 120 for the following locations: Sacramento River flow at Bend Bridge, near Red Bluff;
Feather River, total inflow to Oroville Reservoir; Yuba River flow at Smartville; American River, total inflow to Folsom
Reservoir; Stanislaus River, total inflow to New Melones Reservoir; Tuolumne River, total inflow to Don Pedro
Reservoir; Merced River, total inflow to Exchequer Reservoir; and San Joaquin River, total inflow to Millerton Lake.





Per Table 3, the San Joaquin River flow requirement for April 1 to April 14 and from May 16 to
June 30 is 710 cfs or 1,140 cfs. Additionally a pulse flow of 3,110 cfs or 3,540 cfs is required
during critically dry years. The default time period for the pulse flow requirements is April 15 to
May 15. The time period for the pulse flow may be varied based on real-time monitoring to
coincide with fish migration in the San Joaquin River tributaries and the Delta under consultation
with the USFWS, the NMFS and the CDFW. This year, the time period for the pulse flows was
modified to start on March 25 to promote early migration of salmonids out of the San Joaquin
River before temperatures are too high. This change in timing was done in coordination with the
proposed changes to the pulse flow volume considered in this order.

DCC Gate Closure Requirements

The DCC Gates are located near Walnut Grove and at times allow for the transport of up to
3,500 cfs of water from the Sacramento River to Snodgrass Slough and the North Fork
Mokelumne River to the interior Delta. The DCC was constructed in the early 1950s to convey
Sacramento River water to the interior and southern Delta to improve water quality at the SWP
and CVP export facilities. The DCC Gates also benefit recreational uses by providing boat
passage. The DCC Gate objective was designed to protect fish and wildlife beneficial uses
(specifically salmonids) while simultaneously recognizing the need for fresh water to be moved
through the interior Delta to the southern Delta for SWP and CVP uses. The current objective is
included in Table 3 of the Bay-Delta Plan and D-1641and requires that the DCC Gates be
closed as follows: for a total of 45 days for the November through January period; from
February through May 20; and for a total of 14 days for the May 21 through June 15 period.
Opening the DCC Gates during winter and spring months can negatively affect juvenile
salmonid survival by causing straying of those fish into the interior and then southern Delta
where survival is much lower than for fish that stay in the mainstem of the Sacramento River.
Opening the DCC Gates, however, significantly improves water quality (e.g. lowers salinity) in
the interior and southern Delta including at the SWP and CVP export facilities and Contra Costa
Water District’s diversions, particularly when Delta outflow is low.

Export Limits
The export limits objective listed in Table 3 of the Bay-Delta Plan and D-1641 include

requirements to limit the quantity of inflow that is diverted from the south Delta by the SWP and
CVP pumping facilities to protect fish and wildlife uses. For the February through June time
period, exports are required to be limited to 35 percent of Delta inflow unless the Executive
Director allows for a variation upon concurrence of the fisheries agencies or an exception applies
allowing for exports up to 45 percent in February of drier years, which included this year. During
the April 15 to May 15 San Joaquin River pulse flow period, the maximum export rate is 1,500 cfs
or 100 percent of the 3-day running average of San Joaquin River flow at Vernalis, whichever is
greater. Variations to this maximum export rate, including timing, may be authorized if agreed to
by the USFWS, the NMFS and the CDFW. This year the timing of the export limits during the
San Joaquin River pulse flow period was modified to coincide with the pulse flows and apply from
March 25 through April 25.

Western Delta Salinity at Emmaton

The western Delta salinity requirements are listed in Table 2 of the Bay-Delta Plan and D-1641
and include two compliance locations, including one on the Sacramento River at Emmaton for
which a requested change was made. The salinity requirement is intended to provide protection
of agricultural uses in the western Delta from salinity intrusion. For the April 1 to August 15
period in critically dry years the maximum 14-day running average of mean daily EC is 2.78

mmhos/cm.






2.2 Drought Conditions, Water Supply Effects and Economic Effects

California is entering its fourth consecutive year of below-average rainfall and very low
snowpack. Water Year 2015 is also the eighth of nine years with below average runoff, which
has resulted in chronic and significant shortages to municipal and industrial, agricultural, and
refuge supplies and historically low groundwater levels. As of March 24, 2015, 67 percent of the
state is experiencing an Extreme Drought and 40 percent is experiencing an Exceptional
Drought, as recorded by the National Drought Mitigation Center, U.S. Drought Monitor.

Of particular concern is the state’s critically low snow pack which provides much of California’s
seasonal water storage. The South Section (San Joaquin, Kings, Kaweah, Kern, and Mono
River watersheds),Central Section (Carson, Yuba, American, Mokelumne, Stanislaus,
Tuolumne, Merced and Walker River watersheds), and Northern Section snowpack (Trinity, Eel,
Sacramento, Feather, and Truckee River watersheds) were all 5 percent of average on April 1,
2015. This historically low snow pack will result in very low inflows the remainder of the year
that typically maintain stream flows over the summer and provide inflows to reservoirs. Without
additional significant precipitation, inflows for the remainder of the year will likely be amongst the
lowest on record, especially given that January through March was the driest on record for
much of the state.

In the Sacramento River watershed, Water Year 2012 was classified as below normal, Water
Year 2013 was dry, Water Year 2014 was critically dry, and 2015 may also be critically

dry. Historically, January, February, and March the wettest months of the year. As of April 1,
2015, however, the Northern Sierra 8-Station Precipitation Index was at 31.7 inches, 76 percent
of average for this time of year, despite the wet conditions in December and early February, due
to the lack of any significant precipitation during the entire month of January and dry conditions
for most of February and March. While a storm event in early February improved water supply
conditions to some extent, that storm did not improve snow pack.

The lack of precipitation the last several years has contributed to low reservoir storage levels in
the Sacramento watershed. Shasta Reservoir on the Sacramento River, Oroville Reservoir on
the Feather River, and Folsom Reservoir on the American River were at 59, 51 and 58 percent
of capacity, respectively, on March 31, 2015 (73, 66, and 91 percent of average for March,
respectively). Trinity Lake (water from the Trinity system is transferred to the Sacramento River
system) on the Trinity River is at 49 percent of capacity and 62 percent of the February average.
These low storage levels are of particular concern given the very low inflows that will likely occur
without significant additional precipitation this spring.

The San Joaquin River Watershed in particular has experienced severely dry conditions for the
past four years. Water Year 2012 was classified as dry and Water Years 2013 and 2014 as
critically dry. 2015 will also likely be critically dry. As of April 1, 2015, the San Joaquin Valley 5-
Station Index is at 13.7 inches, 41 percent of average for this time of year. The lack of
precipitation in the last few years has contributed to historically low reservoir storage levels
throughout the watershed. New Exchequer Reservoir on the Merced River, New Don Pedro
Reservoir on the Tuolumne River, New Melones Reservoir on the Stanislaus River, and
Millerton Reservoir on the upper San Joaquin River were at 9, 44, 23 and 39 percent of
capacity, respectively (16, 60, 37, and 56 percent of average for February, respectively). The
lack of inflow through the rest of the year as a result of reduced snow pack will be an even
greater concern in the San Joaquin River watershed.

The 2014 and 2015 End-of-March storage amounts in the major SWP and CVP reservoirs are
shown in the table below.





Reservoir March March | Change in
2014 2015 Storage
EOM EOM
Trinity (CVP) 1,307 1,190 -117
Shasta (CVP) 2,199 2,689 +490
Oroville (SWP) 1,716 1,794 +78
Folsom (CVP) 436 571 +135
New Melones (CVP) 1,037 553 -484
San Luis (CVP) 468 395 -73
San Luis (SWP) 389 958 +569
Millerton (CVP) 168 204 +36
Total 7,720 8,354 +634

Current storage in Shasta, Oroville, Folsom, and Millerton reservoirs is slightly greater than in
March 2014, but as discussed above remains low compared to long term historical conditions.
Further, there will likely be very limited inflows this summer and fall unless there is significantly
more precipitation this spring. Storage in Trinity and New Melones reservoirs is lower than in
March 2014. The February 50 percent, 90 percent, and 99 percent exceedance forecasts for
2015 project reservoir volumes throughout spring and summer operations that are below their
historic averages for those months. These low initial storage levels and historically dry
conditions will likely lead to critical water shortages in 2015 with both the Sacramento and San
Joaquin River watersheds trending toward the 99 percent hydrologic exceedance level or
worse.

To complicate the storage issue in 2015, some of the reservoirs have physical characteristics
which limit the control of cold water released for fish and wildlife beneficial uses. For example,
in 1992 New Melones Reservoir storage dropped to an elevation low enough that the release
inlet had to be switched from the high elevation release inlet to the low elevation release inlet,
and Old Melones Dam was also exposed adjacent to New Melones Dam. When this
combination of events happened from approximately June through October in 1992, the
reservoir releases went through dramatic and concerning swings in temperature and sediment
releases. There is concern that New Melones storage in 2015 will go through a similar series of
events if storage drops below 225 TAF as described in the introduction. In 2014 Shasta and
Keswick dams also lost control of the ability to release cold water for fish and wildlife beneficial
uses on the Sacramento River. The effects of limited cold water storage and loss of
temperature control out of Shasta and Keswick dams from mid-August through the fall of 2014
led to substantial egg and fry mortality.
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With respect to water supplies, in 2014, DWR delivered 5 percent of its long-term contractor
delivery requests and 100 percent to its Feather River senior settlement contractors. In 2014,
Reclamation delivered no water to its (non-settlement) agricultural contractors and 50 percent to
municipal and industrial contractors. Reclamation also delivered 75 percent to its settlement
contractors and 65 percent to the exchange contractors on the San Joaquin River. Wildlife
refuges received 65 to 75 percent depending on the location.

For 2015, the long-term (Table A) SWP contract requests total nearly 4.2 MAF. On January 15,
2015, DWR announced 2015 allocations of 15 percent (up from 10 percent earlier in the year) of
most SWP contractors’ requests for Table A water amounts, for a total initial allocation of nearly
636 TAF. On March 2, 2015, DWR increased the allocation of 2015 SWP water for its long-
term contractors to 20 percent, an increase of 204 TAF, for a total initial allocation of 840 TAF.
These increases in the initial allocation were due to precipitation from the early-December and
early-February storms and the subsequent increase in reservoir storage, including south of
Delta, from that runoff. However, given recent extreme dry conditions, these amounts may
change further along with the current estimate to deliver 100 percent of requests to DWR’s
Feather River settlement contractors. On February 27, 2015, Reclamation announced that the
initial 2015 water supply allocation for its agricultural and municipal contractors is 0 and 25
percent, respectively. On March 27, 2015, Reclamation confirmed these allocations along with
allocations of 75 percent to settlement and exchange contractors and refuges.

On July 15, 2014, the University of California Davis Center for Watershed Sciences released a
report estimating the effects of the drought in 2014 on Central Valley farm production and
providing data about effects of the drought in coastal and southern farm areas. The report also
forecasted the drought's economic fallout through 2016. Key findings of the drought's effects in
2014 include:

» The total statewide economic cost of the drought in 2014 was $2.2 billion.

e Direct costs to agriculture totaled $1.5 billion of which $1 billion were due to revenue
losses and $0.5 billion were due to additional pumping costs. This net revenue loss was
about three percent of the state’s total agricultural value.

» 17,100 seasonal and part-time jobs related to agriculture were lost representing 3.8
percent of farm unemployment.

e Approximately 428,000 acres, or five percent, of irrigated cropland went out of
production in the Central Valley, Central Coast and Southern California.

e The Central Valley was hardest hit, particularly the Tulare Basin, with estimated losses
of $800 million in crop revenue and $447 million in additional well-pumping costs.

» Statewide dairy and livestock losses from reduced pasture and higher hay and silage
costs represented $203 million in revenue losses.

2.3 Governor’s Executive Orders

On January 17, 2014, Governor Brown proclaimed a State of Emergency due to severe drought
conditions and directed the State Water Board, among other things, to consider modifying
requirements for reservoir releases or diversion limitations that were established to implement a
water quality control plan. Such modifications, which could be accomplished through actions on
requests such as the TUCP, would enable water to be conserved in upstream reservoirs that
may be needed later in the year to protect cold water pools for salmon and steelhead, to
maintain water supplies, and to improve water quality. To carry out this directive, Governor
Brown also suspended the California Environmental Quality Act (CEQA), the CEQA regulations,
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and Water Code section 13247 (requiring state agencies, including the State Water Board, to
comply with water quality control plans unless otherwise directed or authorized by statute).

The directive applicable to the State Water Board's action on the Petitioners’ request and
suspensions of law remain in effect. On April 25, 2014, the Governor issued a Proclamation of
a Continued State of Emergency providing that the provisions of the January 17, 2014
Proclamation remain in full force and effect and also adding new provisions. On December 22,
2014, Governor Brown issued Executive Order B-28-14, which extended the waiver of CEQA
and Water Code section 13247 contained in the January 17, 2014 and April 25, 2014
Proclamations through May 31, 2016. Most recently, on April 1, 2015, Governor Brown
acknowledged the continuing magnitude of the drought and issued Executive Order B-29-15,
which requires the orders and provisions of the prior proclamations and executive orders to
remain in full force and effect unless otherwise modified. The provisions of the January 2014
Proclamation that apply to this action are still in effect.

2.4 2014 TUCPs and Drought Contingency Plan

On January 31, 2014, the Executive Director conditionally approved a TUCP to modify the
conditions of the water right permits for the SWP and the water right license and permits for the
CVP. The approval temporarily modified Delta flow and water quality requirements to address
critically dry conditions associated with California’s ongoing drought. As the result of changed
circumstances and subsequent requests from DWR and Reclamation, and in response to
objections to the TUCP Order, the Executive Director modified the TUCP Order on

February 7, 2014, February 28, 2014, March 18, 2014, April 9, 2014, April 11, 2014,

April 18, 2014, May 2, 2014, and October 7, 2014 to extend and change the conditions of the
TUCP Order. In the May 2, 2014 TUCP Order, the Executive Director renewed the TUCP
Order, which subsequently expired on January 27, 2015.

On September 24, 2014, the State Water Board adopted Order WR 2014-0029, which
addressed objections to and denied petitions for reconsideration of the Executive Director’s
January 31, 2014 TUCP Order and subsequent modifications thereto. While the State Water
Board denied the petitions for reconsideration in Order WR 2014-0029, it did make some
modifications to the TUCP Order in response to issues raised by some of the petitioners and
other commenters in order to improve planning and coordination if dry conditions were to
continue. Specifically, the Order required the preparation of a Water Year 2015 Drought
Contingency Plan in the event of continued drought conditions. The Order required the Drought
Contingency Plan to identify planned minimum monthly flow and storage conditions that
consider Delta salinity control, fishery protection, and supplies for municipal water users related
to projected flow and storage conditions. The Order required the Petitioners to submit a plan for
the beginning of the water year by October 15, 2014, and to submit a plan for the remainder of
the water year by January 15, 2015, with updates as needed. Both Drought Contingency Plans
were submitted as required. The January 15, 2015 Drought Contingency Plan identified likely
2015 TUCP requests by the Petitioners by month for the 50 percent, 90 percent, and 99 percent
exceedance hydrologic scenarios. Each of these forecasts project monthly storage levels,
reservoir releases, Delta pumping rates, and Delta outflow through the end of September 30,

2015.

2.5 Substance of the Temporary, Urgency Change Petition

As summarized in the introduction to this Order, the March 24 TUCP requests temporary
changes to conditions of the water right permits and license for the SWP and CVP that require
the Projects to meet certain water quality objectives in the Bay-Delta Plan. The Petitioners
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request these temporary changes in April, May, June, July and August, and September. The
TUCP was filed pursuant to Water Code section 1435 et seq.

According to the TUCP, the proposed changes are being requested to: 1) conserve storage in
upstream reservoirs for use later in the year if the drought continues; 2) ensure that salinity
levels in the Delta are maintained at levels that protect public health and safety; and 3) lessen
critical economic losses to agricultural, municipal, and industrial uses due to water shortages
through Project water deliveries and by facilitating voluntary water transfers and exchanges to
the extent possible, while balancing the needs of upstream storage, fishery and wildlife resource
protection, and operational flexibility.

The Petitioners request the following temporary changes to requirements that were imposed
pursuant to D-1641:

» The Petitioners request modification of the minimum monthly NDOI during April, May,
June to be no less than 4,000 cfs and during July to be no less than 3,000 cfs.

» The Petitioners request a minimum monthly San Joaquin River flow during the 31-day
pulse flow period of 710 cfs, for the period following the 31-day pulse flow through May
31 to be 300 cfs, and for the month of June to be 200 cfs.

e The Petitioners request modification of the DCC Gate closure requirements to allow the
DCC Gates to be opened during April through May 20* as necessary to reduce intrusion
of high salinity water into the Delta in order to preserve limited storage in upstream
reservoirs. The Petitioners proposed to use the DCC Gate Triggers Matrix as described
in Appendix G of the April 2014 Drought Operations Plan and Operational Forecast to
determine operation of the DCC Gates in consultation with the Real-Time Drought
Operations Management Team (RTDOMT).

e The Petitioners propose to add the following additional export requirements, to be
applicable when different levels of Delta outflow are maintained:

a. When an NDOI of at least 5,500 cfs is not being met or the DCC Gates are
open, the combined maximum SWP and CVP export rate for SWP and CVP
contractors at the Clifton Court Forebay Intake and C.W. “Bill” Jones
Pumping Plant SWP and CVP export rate would be no greater than 1,500 cfs.

b. When footnote 10 of Table 3 and Table 4 of footnote 10 of D-1641 are not
being met, but NDOI is greater than 5,500 cfs and the DCC Gates are closed,
the combined maximum SWP and CVP export rate for SWP and CVP
contractors at the Clifton Court Forebay Intake and C.W. “Bill” Jones
Pumping Plant would be no greater than 3,500 cfs on a 3-day running
average.

c. When precipitation and runoff events occur that allow the DCC Gates to be
closed and footnote 10 of Table 3 of D-1641 is being met [3-day average
Delta outflow of 7,100 cfs, or electrical conductivity of 2.64 mmhos/cm on a
daily or 14-day running average at the confluence of the Sacramento and the
San Joaquin Rivers (Collinsville station C2) if applicable], but any additional

“ State Water Board staff confirmed with DWR staff that the request for modification of the DCC Gate close
requirements is through May 20, 2015, and does not include the May 21 through June 15 time period.
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Delta outflow requirements contained in Table 4 of D-1641 are not being met,
then exports of natural and abandoned flows would be permitted up to
D-1641 export limits contained in Table 3, and in compliance with other
applicable laws and regulations including ESA and the California Endangered
Species Act (CESA).

e The Petitioners request modification to the Sacramento River flow requirements at Rio
Vista for September to be no less than 2,500 cfs. This change cannot be considered at
this time because it is for changes after the expiration date of the current TUCP. This
request may be considered after a request to renew the TUCP is received.

» The Petitioners request modification of the western Delta agricultural salinity compliance
location from Emmaton to Threemile Slough through August 15.

e The Petitioners request modification of the EC requirement on the San Joaquin River at
Vernalis for the protection of agricultural beneficial uses. The Petitioners request that
the requirement be modified from 0.7 mmhos/cm to 1.0 mmhos/cm EC . This change is
not being considered as part of this Order because information has not yet been
provided to support the finding that the change will not impact other legal users of water.
Once that information is provided, this change may be considered.

» Additional potential future requests for changes under a continued 99 percent hydrologic
exceedance level are described in the January 15, 2015 Drought Contingency Plan and
referenced in the TUCP. The State Water Board has not yet received a request for
those additional changes. Such potential future requests to modify D-1641 requirements
include: (1) additional requests to modify Delta outflows during the months of June
through October, (2) additional requests to change the Western Delta agriculture salinity
objective, (3) additional requests to modify the Sacramento River flow requirements at
Rio Vista during September, October and November, and (4) requests to modify the
Suisun Marsh salinity requirements beginning in May. Because the current hydrology is
tracking the 99 percent hydrology, this Order does not consider changes beyond June
because it is likely that the requests for July on will be modified.

The TUCP also identified a number of additional actions the Petitioners plan to take in response
to the dry conditions including: managing upstream reservoirs to conserve storage to protect
aquatic species, water quality and water supplies.

2.6 Previous 2015 Orders

February 3, 2015 Order

On February 3, 2015, the Executive Director issued an order that took action on the January 23,
2015 TUCP. The February 3, 2015 Order approved the following temporary changes to D-1641
requirements during February and March:

e The minimum daily average net Delta outflow requirement of 7,100 cfs or equivalent
salinity specified in footnote 10 of D-1641, plus the requirement to meet higher flows
of 11,400 cfs or equivalent salinity at Chipps Island for a certain number of days
specified in Table 4 of D-1641, was reduced to a minimum Delta outflow requirement
of 4,000 cfs;
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» When D-1641 requirements were not being met, the maximum rate of export from
the Delta was limited to: (a) 1,500 cfs when Delta outflow was between 4,000 cfs and
7,100 cfs or the DCC Gates are open, or (b) up to the D-1641 limits when the DCC
Gates were closed and Delta outflow was above 7,100 cfs but the additional
requirements included in Table 4 were not being met except that those diversions
were limited to natural and abandoned flows;

» The requirement to close the DCC Gates was changed to allow the gates to be open
under certain circumstances; and

e The minimum San Joaquin River flow requirement at Vernalis was reduced from 710
or 1,140 cfs, depending on hydrology, to 500 cfs.

The February 3 Order did not approve the requested intermediate export level of 3,500 cfs when
NDOI was at least 5,500 cfs.

March 5, 2015 Order

Subsequent to the issuance of the February 3 Order, the State Water Board received written
comments, objections, and petitions for reconsideration. The State Water Board also held a
public workshop to receive oral comments on the January 23 Petition and the February 3 Order.
These comments along with updated hydrologic, biologic, and water supply information were
used to inform the March 5, 2015 update to the February 3 Order. The March 5, 2015 Order
modified the February 3 Order by specifying that:

1. Petitioners should use the conserved water pursuant to the TUCP in accordance with
their 2015 Drought Contingency Plan and Temperature Management Plan for the
Sacramento River.

2. Water transfers were exempted from the export provisions; and

3. The intermediate export rate of 3,500 cfs was approved when Delta outflow was
between 5,500 cfs and 7,100 cfs, the DCC Gates were closed, and DWR or Reclamation
determined that additional water was necessary to meet minimum public health and
safety needs after notifying the Executive Director.

2.7 Status of Fish Species and Biological Reviews

The extreme drought conditions that have been occurring for the last four years are having
significant impacts on fish and wildlife. Reclamation submitted a review as an attachment to
their March 24 TUCP, entitled “Biological Review for Endangered Species Act Compliance with
the WY 2015 Drought Contingency Plan April through September Project Description”
(Biological Review) evaluating the potential effects of the TUCP on fish species listed as
threatened or endangered under the ESA and CESA. These species are also thought to be
indicators of conditions for aquatic species in general in the Delta. Below is a summary of some
of the significant conclusions from the most recent Biological Review accompanying the March
24 TUCP and information from more recent monitoring...

Delta Smelt
The population of delta smelt, which is listed as threatened under both ESA and CESA, has
reached record low numbers, as measured by the Fall Midwater Trawl (FMWT),® which began

® The CDFW has conducted the FMWT survey to index the fall abundance of pelagic fishes nearly annually since
1967. FMWT equipment and methods have remained consistent since the survey’s inception, which allows the
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in 1967, and the first three surveys of the Spring Kodiak Trawl (SKT).® The third SKT survey
conducted in March only caught 6 total individuals. Since the SKT targets delta smelt, the typical
monthly survey captures between fifty and two hundred individuals. This low catch has only
occurred over the period of record at this level once before in May surveys, when catches
typically tail off because of post-spawn mortality. This is of particular concern because delta
smelt are annual species, so reduced survival in one year can have significant effects on the
population over the long term. Further, only 10 percent of delta smelt captured in SKT surveys
to date have been found in the Cache Slough and Liberty Island complex and Sacramento Deep
Water Ship Channel (SDWSC; n=10 in the first three SKT surveys). In prior years, larger
fractions of the population have typically been found in these locations, which have been
considered a spatial refuge for delta smelt from the effects of entrainment and the Project
pumping facilities. However, the distribution of adult delta smelt caught in recent surveys has
been largely outside the influence of the export facilities.

Larval sampling (Smelt Larva Survey’, SLS, and 20mm Survey®, combined) has detected two
larval delta smelt in the Cache Slough complex, two in the lower Sacramento River, and three in
Old River. According to particle tracking model (PTM) runs in the Biological Review, larval delta
smelt in Old River and other central and southern Delta locations will be vulnerable to
entrainment under the baseline scenario and more vulnerable under the modified hydrological
scenarios. This is of concern because a large fraction of larval delta smelt captured to date
have been found in Old River, and early warning sampling of adults suggests that more larvae
may hatch in the central and southern Delta in coming weeks. However, the Smelt Working
Group (SWG; March 30 notes)® indicates that the 20mm Survey reflects larval delta smelt
distribution more reliably than the SLS gear, so information from the former survey will be critical
during the period covered by this order. The estimated cumulative season total for adult delta
smelt salvage is 68. No salvage has been reported since February 21. The SWP and CVP
initiated larval fish monitoring on March 2nd and February 24th, respectively. The frequency of
larval fish samples at the CVP has been reduced at times due to heavy debris load in the
salvage collections. Regardless, no larval Delta Smelt have been reported at either facility to
date. However, pre-screen loss of all life stages (e.g., predation) may decouple entrainment at
low densities so that fish entrained at low densities are not observed in salvage. Capture of
adult delta smelt in Early Warning Surveys'® has declined, with a single adult delta smelt most

indices to be compared across time. The FMWT conducts monthly surveys from September through December. The
annual abundance index is the sum of the September through December monthly survey indices.

%The SKT has sampled annually since its inception in 2002. The SKT determines the relative abundance and
distribution of spawning delta smelt. The SKT samples 40 stations each month from January to May. These 40
stations range from San Pablo Bay upstream to Stockton on the San Joaquin River, Walnut Grove on the
Sacramento River, and the Sacramento Deep Water Ship Channel.

"The SLS, initiated in January 2009, provides near real-time distribution data for longfin and delta smelt larvae in the
Delta, Suisun Bay and Suisun Marsh. These data are used by agency managers to assess vulnerability of longfin
smelt larvae to entrainment in south Delta export pumps.

%The 20mm Survey, initiated in April, 1995, monitors postlarval-juvenile delta smelt distribution and relative
abundance throughout their historical spring range in the Sacramento-San Joaquin Delta and San Francisco Estuary.
“The SWG consists of experts in delta smelt biology from the USFWS, Reclamation, U.S. Environmental Protection
Agency, DWR, NMFS, and CDFW. The SWG evaluates up-to-date biological and technical issues regarding delta
and longfin smelt and develops recommendations for consideration by the USFWS in its implementation of the

USFWS BO.
"Additional surveys with the intent to inform USFWS and others, whether, during weather events and freshets,

substantial numbers of delta smelt are moved, or being moved, into areas potentially subject to entrainment.
Sampling effort was reduced from daily to weekly surveys in early March.
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recently captured at Jersey Point on March 23. No delta smelt have been caught at Prisoners
Point since February 15.

Poor conditions from the drought can impact Delta Smelt in a variety of ways. The area of low
salinity habitat to which delta smelt migrate for spawning can be reduced which lessens food
availability for adults and migrating juveniles. Warming temperatures shortens the spawning
window, which causes fewer clutches to be produced per female and impacts the reproductive
potential. These mechanisms combine with low adult abundance to impair population fecundity.

According to the most recent Biological review, the proposed changes to D-1641 may increase
entrainment risk for delta smelt moving around in the central and southern Delta and the San
Joaquin River. For the confluence, as described above, and indicated by forecasted daily EC
results, salinity is expected to shift the centroid of the population distribution associated with X2
inland. This will expose larvae and juveniles to higher predation rates, greater contaminant
effects, losses in irrigation diversions, water temperatures stress, and generally poorer physical
habitat.

Following is a summary from the Biological Review of the potential effects of the TUCP on delta
smelt.

Delta Swmelt Life stage Change in Risk  Change in Risk Certainty
Affecred of Lowered of Enrrainment
Recruitment at Facilities
Eggs Attached to substrate with very low risk of entrainment
Larvae Presence has been established based on Smelt Larva Survey #5 and 20 mm
Survey #1. This life stage has not yet recruited fo most sampling gear
Juvenile Juvenile Delta Smelt (>20mm) have pot yet been detected this vear
Adults Distribution based on February 2015 Spring Kodiak Traw! survey and
salvage at SWP/CVP export facilities

No detections in South Yes Not Applicable Reduced Moderate
Delta
Present in San Joaquin Yes Not Applicable Reduced Moderate
River
Present in Sacramento River No Not Applicable Not Affected Moderate
Present in Confluence and No Not Applicable Not Affected High
down

Longfin Smelt
Longfin smelt, which is listed as threatened under CESA and is a candidate for listing as

threatened or endangered under ESA, experienced its second lowest FMWT index in 2014.
San Francisco Bay Study (Bay Study)" trawls have detected adult longfin smelt primarily in

' The San Francisco Bay Study (Bay Study) was established in 1980 to determine the effects of freshwater outflow
on the abundance and distribution of fish and mobile crustaceans in the San Francisco Estuary, primarily downstream
of the Sacramento-San Joaquin Delta.
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Suisun Bay, the confluence, and the lower Sacramento. To date, no adult longfin smelt have
been salvaged in water year 2015, but they were detected in Early Warning Surveys at Jersey
Point in January. This presence suggested that larval longfin smelt would be present in the
central and southern Delta later in the season. This has been corroborated by catch of larval
longfin smelt in the central and southern delta during the fifth and sixth SLS, detection of small
numbers of larvae at both SWP and CVP facilities during February and March, and salvage of
juveniles at CVP facilities on March 26 and 29. The majority of the larval longfin smelt
population remains in the confluence and lower Sacramento River, but based on a comparison
of the fifth and sixth SLS, the centroid of the larval longfin smelt distribution has moved

upstream.

The Biological Review estimated the effect of the proposed decreases in Delta outflow on
longfin smelt using PTM results. The results indicate it is likely the proposed changes will
exacerbate poor longfin smelt recruitment and survival already expected in 2015 due to the
severity of the drought. Furthermore, it is likely that longfin smelt larvae in the San Joaquin
River (Prisoner’s Point and upstream) and in the south Delta will have a somewhat increased
risk of entrainment into the south Delta as part of the requested changes.

According to the Biological Review, longfin smelt are likely to experience poor recruitment this
year due to effects of the continuing drought. Low spawning and larval detection rates this year
seem to verify these low survival rates. The reduction of Delta outflow due to the proposed
changes will likely have some negative impact on longfin spawning and recruitment, though the
strength of this effect is uncertain when considering the drought conditions.

Following is a summary from the Biological Review of the potential effects of the TUCP on

longfin smelt.

Longfin Smelt

Eggs
Larvae

~1% South Delta
~11% San Joaquin River
~-22% Sacramento River

~66% Confluence and
Suisun

Juvenile

Aduits

0°3 South Deita

0% San Joaquin River
5% Sacrameato River

95% Confluence. Suisun &
SF Bay

Life stage Change in Risk Change in Risk Certainry
Affected of Lowered of Entrainment
Recruitment at Facilities

Attached to substrate with very low risk of entrainment

Distribution based on Smelt Larva Survey #5

Yes Increased Increased High

Yes Increased No Change Moderate
Yes Increased No Change Moderate
Yes Increased No Change Moderate

Juvenile Longfin (>20mm) have not yet been defected this year
Distribution based on February 2015 Bay Study survey

Not Applicable  Not Applicable  Not Applicable Moderate

Not Applicable  Not Applicable  Not Applicable Moderate
No Not Affected Not Affected Moderate
No Not Affected Not Affected High
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Estuarine Habitat and Species

The Biological Review focused on species listed under ESA and CESA, but the proposed action
is also likely to have adverse effects on other beneficial uses protected by D-1641. In particular,
the Delta outflow objectives in Tables 3 and 4 of D-1641 protect estuarine habitat and several
species of pelagic fish and crustaceans whose populations show strong positive relationships to
Delta outflow. Although most of these species are not afforded the protections of ESA or CESA,
many have undergone population declines over the history of water development in the Bay-
Delta. As discussed above for longfin smelt, decreasing Delta outflow moves low salinity zone
habitat inland from the shallow, more favorable habitats of Suisun Bay to the deeper,
channelized, and less hospitable habitats of the lower Sacramento and San Joaquin Rivers and
their confluence. This reduction in low salinity zone habitat quantity and quality will likely result
in lower recruitment of several estuarine-dependent species.

Winter-Run Chincok Salmon

The endangered winter-run Chinook salmon is of particular concern during dry years. Winter-
run inhabit the upper reaches of the Sacramento River below Keswick Dam and are entirely
dependent on adequate temperature and flow conditions below the dam for their survival.
Despite temperature modeling that indicated that temperatures could be maintained below 56
degrees Fahrenheit throughout the 2014 temperature control season at the designated Clear
Creek temperature compliance location last year, temperature control was lost several weeks
before the end of the egg incubation life stage last year. As a result, the 2014 winter-run brood
year (BY) is estimated to have experienced 95 percent mortality. This is of particular concern
given winter-run’s endangered status and extremely limited distribution, reducing the resilience
of this species to withstand impacts, especially during a prolonged drought when each of the
existing brood years has been affected by drought already.

Monitoring data throughout the Sacramento River suggest that the majority of juvenile
salmonids, including natural-origin winter-run Chinook salmon are currently residing in the
Lower Sacramento River and Delta. According to the Delta Operations for Salmonids and
Sturgeon team (DOSS)", as of March 17 greater than 85 percent of the natural origin winter-run
juveniles were rearing in the Delta, less than 15 percent had exited the Delta, and few remaining
stragglers had yet to enter the Delta. Additionally, 70 to 85 percent of hatchery winter-run
Chinook salmon have entered the Delta. During April and May, the seaward migration of
juvenile winter-run is likely to be completed. At this time, adult winter-run are also starting to
enter the Sacramento River system and have begun to migrate to the upper reaches of the
river. These adult winter-run must hold in the upper Sacramento River below Keswick Dam until
they are ready to spawn during the summer. These fish require cold water holding habitat for
several months prior to spawning to allow for maturation of their gonads, and then subsequently
require cold water to ensure the proper development of their fertilized eggs, which are highly
sensitive to thermal conditions during this embryo development period (with temperatures above
56 degrees being less than optimal). Adults returning to the river in 2015 are predominantly
members of the cohort from BY 2012 (assuming a 3-year cohort cycle). Based on cohort

2 Delta Operations for Salmonids and Sturgeon (DOSS) is a technical advisory team that provides
recommendations to WOMT and NMFS on measures to reduce adverse effects of Delta operations of the CVP and
SWP to salmonids and green sturgeon and coordinates the work of the other technical teams.
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replacement rate (CRR)" estimates, BY 2012 had the fifth lowest CRR since 1992, making this
run of particular concern.

With respect to the effects of the changes on the Sacramento River, the Biological Review
defers to the Sacramento River Temperature Management Plan required by State Water Board
Order WR 90-5 and the March 5, 2015 TUCP Order. The March 90 percent forecast for Shasta
Reservoir shows storage levels slightly higher than last year at the end of September. These
storage levels are an indicator of the resources available to control temperatures throughout the
year. Initial temperature modeling indicates that this storage level would mostly meet a 56
degree Fahrenheit temperature target at the Clear Creek compliance location. However, the
current hydrology is tracking much drier than the 90 percent hydrologic exceedance level.
Further, based on last year's experience, the Sacramento River temperature model may under-
predict elevated temperatures, particularly later in the season with the projected low storage
levels. As a result, the State Water Board is continuing to work with Reclamation and the
fisheries agencies on this matter to develop proposed operations that will reasonably protect
winter-run and other fish species this year.

Wth respect to the proposed changes on winter-run in the Delta, the biological review finds that
the proposed reductions in Delta outflows and associated reductions in Sacramento River flows
may reduce through-Delta survival of migrating juvenile winter-run by increasing the time it
takes for juveniles to leave the Delta, which may increase the potential for predation. Also, at
low outflows, channel margin habitat becomes exposed above the surface of the water and is
unavailable to juvenile salmonids. This lack of cover may reduce juvenile survival. Itis
hypothesized that lower outflows may also intensify the density of predators into a smaller,
shallower area and decrease the quantity of cover available to outmigrating salmonids to avoid
predators.

The biological review also finds that the decreased outflows will lead to increased tidal
excursions which may increase juvenile entrainment into Georgiana Slough and, if open, the
DCC Gates. However, at this time, it is believed that an open DCC Gate has a low potential for
entraining a substantial proportion of the juvenile winter-run population because a majority of
the juveniles are believed to already be in the Delta and past the DCC gate location. The
remaining fraction of the natural and hatchery winter-run juvenile population that may still occur
above the DCC Gate location will be vulnerable to entrainment into an open DCC Gate as they
emigrate downriver past the DCC Gate location but these effects are expected to be limited
because most fish should pass the DCC Gates by mid-April and exports will be relatively low.
Opening the DCC gates may also affect adult winter-run by causing straying into the
Mokelumne River system which may delay migration to the Sacramento River spawning
grounds which may affect reproductive success.

With respect to exports, the Biological Review finds that the changes are expected to result in
minimal additional entrainment risk because exports are expected to be low and the majority of
juvenile winter-run will have exited the system shortly. Because the export rates will be limited
to 1,500 cfs or 100 percent of the San Joaquin River flow pursuant to D-1641 until April 25 (the
TUCP did not request a modification in this requirement), it is likely that exports will not increase

'3 An evaluation of one spawning generation compared to the next is known as the CRR. It is a parameter used to
describe the number of future spawners produced by each spawner. This spawner-to-spawner ratio is defined by the
number of naturally produced and naturally spawning adults in one generation divided by the number of naturally
spawning adults in the previous generation. The ratio describes the rate at which each subsequent generation, or
cohort, replaces the previous one, and can be described as a natural cohort replacement rate.
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substantially unless there is a significant storm event. While salvage of juveniles is projected to
remain moderate if exports increase in April and May, the Projects plan to shift exports from the
SWP to the CVP in order to reduce the risks associated with entrainment loss in this event.

Following is a summary from the Biclogical Review of the potential effects of the TUCP on
winter-run Chinook salmon.

Winter-run South/Central
Chinock Delta
Salmon Life Life Stage Tributary Entrainment Facility Loss
Stage Present Habitat Effect Effect Effect
Egg/Alevin This Jife stage will be present in the Sacramento River May through
September for BY 15.
Sacramento R Yes Yes* NaA NA
Juvenile This life stage will be present in the Delta during April and May for BY 14
and in the Sacramento during August to September for BY 15,
Sacramento R Yes Reduced NA NA
Survival
Delta Yes NA Yes Uncertain
Adules This life stage will be present in the Sacramento River and Delta during
Apnil through July
Sacramento R Yes No Change NA NA
Delta Yes N'A NA Na

Spring-run Chinook Salmon

The 2014 spawning run of spring-run Chinook salmon returning to the upper Sacramento River
system also experienced significant impacts due to drought conditions as well as from
sedimentation resulting from rain events in late October through December that covered eggs
leading to mortality. The run was lower in four of seven locations compared to the 2013
escapement,’ with considerably lower escapement observed in the Butte Creek and Feather
River Hatchery. Spring-run eggs in the Sacramento River underwent significant, and potentially
complete, mortality due to high water temperature downstream of Keswick Dam starting in early
September 2014 when water temperatures exceeded 56 degrees Fahrenheit. Extremely few
juvenile spring-run Chinook salmon have been observed this year migrating downstream on the
Sacramento River during high winter flows, when spring-run originating from the upper
Sacramento River, Clear Creek, and other northern tributaries are typically observed which
presents a significant concern for the population. As of March 17, DOSS estimates that the
majority (80-95 percent) of natural-origin spring-run are rearing in the Delta, 5-20 percent
remain upstream of the Delta, and less than 5 percent have exited the Delta. Adult spring-run
will be entering the upper Sacramento River and Clear Creek during spring and continue into

4 Escapement refers to that portion of an anadromous fish population that returns from the ocean and reaches
the freshwater spawning grounds.
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the summer of 2015, then holding until they start spawning in mid-August, with peak spawning
occurring in September and completing by mid-October.

With respect to effects of the changes on the Sacramento River and Clear Creek, the Biological
Review defers to the Sacramento River Temperature Management Plan. The same issues
described for winter-run apply to spring run given the similar needs for temperature control
through mid-October. With respect to Delta conditions resulting from the change, effects of
opening the DCC Gates, and export operations, the biological review describes similar effects
as described for winter-run.

Following is a summary from the Biological Review of the potential effects of the TUCP on
spring-run Chinook salmon.

Spnag-nn Life Stage Tnbutary Habitat  South'Central Facility Loss
Chinook Salmon Present Effect Delta Effect
Life Stage Entrainment
Effect
Egg This fife stage will be present in the Sacramento River in September
Sacramento R Yes Yes NA NA
Clear Creek Yes Yes NA NA
Juvenile This life stage will be present in the Sacramento River and Delta during
April and May
Sacramento R Yes Reduced N/A NiA
Survival
Clear Creek Yes No Modification NA NA
in Project
Delta Yes N'A Increased Uncertain
Adulres This life stage will be present in the Sacramento River and Delta during
April through September
Sacramento R Yes No Change N:A NA
Delta Yes N'A No Change No Change
Steelhead

Steelhead have also likely been affected by the drought, but given the difficulty in sampling for
these fish it is problematic to determine exactly how the species have been affected. Adult
steelhead abundance is not estimated in the mainstem of the Sacramento River or any
waterways of the Central Valley. For juveniles a low to moderate level of salvage of natural-
and hatchery-origin has occurred this winter, with a cumulative loss of 95 natural-origin and
1,754 hatchery-origin juveniles as of March 15. Based on recoveries in the Stanislaus River at
the Caswell and Oakdale rotary screw traps, 50 percent of steelhead have emigrated by March
4, and 76 percent of smolts have exited the Stanislaus River by the end of March. Additionally,
as of March 9, 36 adipose-clipped steelhead and no unmarked steelhead have been recovered
in various beach seine and trawling efforts in the Delta and Lower San Joaquin River.
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According to the Biological Review, the drought conditions are causing increased stress to
steelhead populations (with or without water project operations) from low flows causing reduced
rearing and migratory habitat, increased water temperatures affecting survival, and likely higher
than normal predation on juvenile steelhead. The changes proposed in the TUCP will add to
some degree to these effects, but the conservation of storage will also mitigate these effects to

some extent. Steelhead survival will be low in all tributaries and migratory pathways, and is
likely to result in a smaller returning year class of steelhead emigrating this year.

Following is a summary from the Biological Review of the potential effects of the TUCP on

steelhead.
South/Ceuntral
Delta
Steelhead Life Life Stage Tributary Entrainment Facility Loss
Stage Present Habitat Effect Effece Effect
Egg This life stage will be present in the Sacramento River and tnbutaries Aprit
through May
Sacramento R Yes Yes No N'A
and tributanes
San Joaquin R Yes Yes No NA
and Stanislaus R
Juvenile This life stage will be present in the Sacramento River, San Joaquin River
and Delta during Aprl through September
Sacramento R Yes Potentially N/A NA
and tributaries reduced survival
San Joaquin R Yes Potentially N‘A NA
and Stanislaus R reduced survival
Delta (Sac Ruver Yes N‘A Increased Uncertain
side)
Delta (SIR side) Yes NA Increased Increased
Adults This life stage will be present in the Sacramento and San Joaquin Rivers and
Delta during April-May and August-September
Sacramento R Yes No Change No Change No Change
and tnbutaries
San Joaquin R Yes No Change No Change No Change
and Stanislaus R
Delta Yes No Change No Change No Change

Fall-Run Chinook Salmon

Impacts to other anadromous species not addressed in the Biological Review, including
commercially important fall-run Chinook salmon are also expected as a result of the drought. If
these impacts are severe enough they could result in significant impacts to the commercial and
recreational fishing industry.
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Central Valley fall-run Chinook salmon typically migrate into natal rivers from September to
December, with peak migration typically occurring in November. Fall-run Chinook salmon
typically begin spawning between November and January when temperatures in the rivers are
lower than 55 degrees Fahrenheit. Egg incubation typically occurs between November and
March, lasting 40-60 days, but can vary depending on water temperatures and timing of
spawning. Optimal water temperatures for egg incubation range from 41 to 55 degrees
Fahrenheit. Eggs that incubate at temperatures higher than 60 degrees and lower than 38
degrees Faherenheit suffer high mortality rates. Newly hatched salmon (alevins) remain in the
gravel for about 4-6 weeks, depending on surrounding water temperatures, until the yolk sac
has been absorbed. Generally, alevins suffer low mortality when consistently incubated at
water temperatures between 50 and 55 degrees Fahrenheit. However, if incubated at constant
temperatures between 55 and 57.5 degrees Fahrenheit, mortality at the alevin stage has been
shown to increase significantly. Most fall-run Chinook salmon fry emerge from the gravel
between February and March and are immediately dispersed into downstream feeding areas.
However, many juveniles may rear in the river for some length of time before migrating
downstream. Rearing and outmigration of fall-run Chinook salmon typically occurs between
February and June; with peaks in fry outmigration occurring in February and March, and peaks
in smolt (>75 mm) outmigration occur in April and May.

Fall-run Chinook salmon have likely been affected by the drought and water operations during
the drought. Relaxations of fish and wildlife flow requirements during the spring time period are
likely to impact rearing and migration juvenile fall-run Chinook salmon. In addition, projected
end of September storage conditions may impact fall-run Chinook salmon reproduction during
the end of 2015 because of a lack of cold water pool availability. Therefore this year's drought
conditions will affect two cohorts of fall-run Chinook salmon. Not minimizing drought and water
operation impacts during 2015 could lead to an extremely bleak outlook for fall-run Chinook
salmon in the San Joaquin River basin, because adult abundance is already near record lows.
Sacramento River basin fall-run Chinook salmon are also likely to be impacted, but because of
higher abundance and diversity of distribution compared to the San Joaquin River basin, the
impacts on the population will likely be less than on the San Joaquin River basin.

Green Sturgeon
Information on Green Sturgeon is extremely limited. Adult green sturgeon migrate into the

upper Sacramento River through the Delta in March and April. Last year, a review of telemetric
data found 26 tagged green sturgeon entered the San Francisco Bay with only half migrating
upstream. This year, one acoustically-tagged adult was recorded migrating past Sacramento
this winter and based on typical migration rates, has reached Red Bluff. Adult green sturgeon
have been observed to overwinter in the Sacramento River, and a number of tagged 2014
adults appeared to still be present in the upper Sacramento River as of January. According to
the Biological Review, the proposed changes to D-1641 should not reduce riverine or through-
Delta survival of juvenile green sturgeon. However, the changes in Sacramento River outflow
during April and May can possibly delay juvenile, sub-adult, and adult green sturgeon migration.

Following is a summary from the Biological Review of the potential effects of the TUCP on
green sturgeon.
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South.

Green Tributary  Central Delta
sturgeon Life Life Stage Habitat Entrainment
Stage Present Effect Effect Facility Loss Effect
Egg This life stage will be present in the Sacramento River in April-Tune,
Sacramento Yes No Change NA NA
= This life stage will be present in the Sacramento River and Delta Aprif-
Juvenile
September.
Sacramento R Yes No Change NA NA
Delta Yes N-A No Change No Change
Subadults This life stage may be present in the Delta April- September.
Delna Limited NA No Change No Change
Adults This life stage will be present in the Sacramento River and Delta April-
September.
River Yes No Change NA NA
Delta Yes NA No Change No Change

3.0 APPLICABILITY OF CEQA AND WATER CODE SECTION 13247

Ordinarily, the State Water Board must comply with any applicable requirements of CEQA prior
to issuance of a temporary urgency change order pursuant to Water Code section 1435. (See
Cal. Code Regs., tit. 23, § 805.) The Governor's April 1, 2015 Executive Order B-29-15
extended the waiver of CEQA and Water Code section 13247 contained in the prior
proclamations and executive orders through May 31, 2016. Absent suspension of section
13247, the State Water Board could not approve a change petition that modifies permits and
licenses in a way that does not provide for full attainment of the water quality objectives in the
Bay-Delta Pian, even during a drought emergency.

4.0 PROCEDURAL REQUIREMENTS CONCERNING THE TEMPORARY URGENCY
CHANGE PETITION
The State Water Board may issue a temporary urgency change order in advance of public
notice. (Wat. Code, § 1438, subd. (a).) Public notice must be provided as soon as practicable,
unless the change will be in effect less than 10 days. (/d., § 1438, subds. (a), (b) & (c).) Any
interested person may file an objection to a temporary urgency change. (/d., subd. (d).) The
State Water Board must promptly consider and may hold a hearing on any objection. (/d., subd.
(e).) State Water Board Resolution 2012-0029 delegates to the Board Members individually and
to the Executive Director the authority to hold a hearing, if necessary, and act on a temporary
urgency change petition. (Resolution 2012-0029, 1 2.2, 4.4.1.)"

The State Water Board issued a notice of the TUCP and notice of a public workshop on
January 27, 2015. In addition to the Board providing public notice of the TUCP, the Petitioners
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published the notice in 19 newspapers from January 31 to February 5, 2015 in accordance with
Water Code section 1438, subdivision (b)(1). The State Water Board also posted the latest
request of March 24, 2015, on its website and notified persons on its email distribution lists for
Bay-Delta and drought matters of the request. Since the original petition was received in
January 2015, the State Water Board has received numerous comments, objections, protests
and petitions for reconsideration, including many on the March 24, 2015 request. This Order
does not provide written responses to comments and objections due to the urgent nature of the
request and the limited time to respond to the large number of comments and objections
received. Written responses will be provided at a later date. Similarly, the State Water Board
will consider the petitions for reconsideration at a later date. Although written responses are not
being provided at this time, the comments, objections and issues raised in the petitions for
reconsideration were considered in reaching this decision.

5.0 REQUIRED FINDINGS OF FACT

Water Code section 1435 provides that a permittee or licensee who has an urgent need to
change the point of diversion, place of use, or purpose of use from that specified in the permit or
license may petition for a conditional temporary change order. The State Water Board's
regulations set forth the filing and other procedural requirements applicable to temporary
urgency change petitions. (Cal. Code Regs., tit. 23, §§ 805, 806.) The State Water Board’s
regulations also clarify that requests for changes to permits or licenses other than changes in
point of diversion, place of use, or purpose of use may be filed, subject to the same filing and
procedural requirements that apply to changes in point of diversion, place of use, or purpose of

use. (/d., § 791, subd. (e).)

Before approving a temporary urgency change, the State Water Board must make the following
findings:

1. the permittee or licensee has an urgent need to make the proposed change;

2. the proposed change may be made without injury to any other lawful user of water;

3. the proposed change may be made without unreasonable effect upon fish, wildlife, or
other instream beneficial uses; and

4. the proposed change is in the public interest.

(Wat. Code, § 1435, subd. (b)(1-4).)

The State Water Board exercises continuing supervision over temporary urgency change orders
and may modify or revoke temporary urgency change orders at any time. (Wat. Code, §§ 1439,
1440.) Temporary urgency change orders expire automatically 180 days after issuance, unless
they are revoked or an earlier expiration date is specified. (/d., § 1440.) The State Water Board
may renew temporary urgency change orders for a period not to exceed 180 days. (/d., §
1441))

5.1 Summary of the Ordering Conditions that Support the Required Findings of Fact
As summarized and described in the introduction, this Order conditionally approves changes to
Delta outflows, San Joaquin River flows, DCC Gate closure requirements, export constraints,
and Western Delta EC requirements at Emmaton on the Sacramento River. This Order also
includes other conditions intended to ensure that the changes can be made (1) without injury to
other legal users of water; (2) without unreasonable effects on fish, wildlife, or other instream
beneficial uses; and (3) in the public interest.
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As discussed above, this Order does not act on changes beyond June 2015. Because orders
on temporary urgency changes expire 180 days from issuance, but may be renewed for an
additional 180 days, the Petitioners must submit a renewal request for changes that extend
beyond August 3. While changes to Delta outflows and Western Delta EC could have been
acted on up to August 3, as discussed above, it is anticipated that an additional request to
modify the TUCP Order will be submitted for July forward and potentially part of June. The
January 15, 2015, Drought Contingency Plan indicates that under the 99 percent hydrologic
exceedance, additional requests for changes will likely be made. Since the current hydrology is
tracking the 99 percent exceedance, it is anticipated that a further request may be submitted as
is contemplated under the Drought Contingency Plan. Accordingly, this Order only acts on
changes through June. In addition, this Order also does not act on the requested changes to
the EC requirements on the San Joaquin River at Vernalis because additional information is
needed from the Petitioners on the effects of the proposed changes to other legal users of
water. Absent additional information, the requisite findings regarding injury cannot be made.

Following is a summary of the changes conditionally approved in this Order:

» Reduction of the minimum Delta outflow requirement to 4,000 cfs during April, May, and
June;

* Reduction of the San Joaquin River at Vernalis pulse flow requirement to 710 cfs at
Vernalis in addition to compliance with the pulse flow requirement contained in the
NMFS BO;

e Reduction of the San Joaquin River flow requirement following the pulse flow to 300 cfs
through May 31 and 200 cfs in June;

* Allowance of the DCC Gates to be opened from April 1 to May 20 in compliance with the
DCC Gate Triggers Matrix as described in Appendix G of the April 2014 Drought
Operations Plan and Operational Forecast, and in coordination with the State Water
Board and fisheries agencies;

* Modification of the Western Delta EC compliance point at Emmaton to Three-Mile
Slough; and

e Modification of the export constraints to limit exports to 1,500 cfs when Delta outflow is
less than 7,100 cfs, or the DCC Gates are open with one exception. An intermediate
level of exports, up to 3,500 cfs is allowed when Delta outflow is between 5,500 cfs and
7,100 cfs and the DCC Gates are closed, provided that representatives of the fisheries
agencies, State Water Board, Reclamation, and DWR agree that the increase in the
export rate will not have an unreasonable effect on fish and wildlife and the Executive
Director approves the use of the intermediate level. The use of any additional water
exported pursuant to this provision must first be used to meet any unmet Project health
and safety needs.

To avoid adverse New Melones end of the year storage conditions and associated water
temperature, water quality and sediment issues as described above, this Order also requires
Reclamation to develop and implement a plan acceptable to the Executive Director to
reasonably protect fish and wildlife on the Stanislaus River going into next water year. The draft
plan is due on April 15 with a final plan due by April 25, 2015. The Executive Director provided
advanced notification of this requirement to Reclamation on March 30, 2015.

This Order continues the requirement for the Petitioners to consult on a regular basis with
designated representatives of the State Water Board and the fisheries agencies to coordinate
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real-time operations based on current conditions and fisheries information to ensure that the
proposed changes pursuant to this Order will not unreasonably affect fish, wildlife, and other
instream uses of water. During the effective period of this Order, Petitioners propose to
continue to consult with members of an ad hoc team, referred to as the RTDOMT that was
established in 2014 to fulfill this requirement.

This Order continues the condition from the February 3 and March 5 Orders that required DWR
and Reclamation calculate and maintain a record of the amount of water conserved through the
changes authorized by this Order, as well as to describe where that water is being conserved.
This Order provides that DWR and Reclamation shall use the water in accordance with the 2015
Drought Contingency Plan and the Temperature Management Plan for the Sacramento River.

This Order continues and adds additional information requirements to the requirement for DWR
and Reclamation to develop monthly water balance estimates indicating actual and proposed
operations through the end of the water year, including proposed and actual transfers. In
addition, this Order continues the requirement for DWR and Reclamation to conduct necessary
modeling and monitoring to inform real-time operational decisions and for Reclamation to
conduct additional temperature modeling and planning to ensure that temperature control on the
Sacramento River for salmonids is maintained throughout the year and that issues encountered
last year with temperature control are factored into that planning. This Order further requires
Reclamation to comply with the Temperature Management Plan as approved by the Executive
Directo and also modifies the dates for submittal of a draft and final plan in order to have the
plan in place in time to inform earlier operational decisions. The Executive Director provided
advanced notification of this requirement to Reclamation on March 30, 2015. This Order
continues to reserve the Executive Director’s authority to require modifications to the Order to
protect fish and wildlife or other uses of water based on additional information.

5.2 Urgent Need for the Proposed Changes

Under Water Code section 1435, subdivision (c), an “urgent need” means “the existence of
circumstances from which the board may in its judgment conclude that the proposed temporary
change is necessary to further the constitutional policy that the water resources of the state be
put to beneficial use to the fullest extent of which they are capable and that waste of water be

prevented . . .

As discussed in section 2.2, California is in its fourth year of drought. Reservoir levels are very
low and will likely recede quickly due to historically low snowmelt and resulting significantly
reduced inflows to reservoirs and streams. These reduced storage levels and reduced inflows
create an urgent need to conserve, protect, and provide flexibility in making existing water
resources available for various uses.

Relevant to the issue of urgency, as well as the findings regarding unreasonable impacts on fish
and wildlife and the public interest, are the water supply benefits that are expected as a result of
the changes.™ Assuming continued dry conditions, the changes approved in this Order are

e Values for water saved under the TUCP are based on DWR's February 25, 2015 predicted Delta inflow recession
limb, health and safety exports of 1,500 cfs, and D-1641 critical year requirements. Ranges reflect different
assumptions regarding how the D-1641 Table 4 requirements would have been met in the absence of the

TUCP. Higher values reflect the assumption that D-1641 March Table 4 requirements would be met primarily through
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expected to result in significant water supply and storage benefits of over 1.2 MAF for various
purposes as identified in the introduction. There will be impacts to fish and wildlife from the
reduced flows and other changes. However, these effects will be offset to some extent by
increasing cold water pool resources throughout the year and supplies for fisheries and other
purposes. The increased storage will be realized in a combination of Shasta, Oroville, Folsom,
New Melones, and potentially south of Delta Reservoirs where it will mitigate to some extent the
low storage conditions caused by the drought and where it can be used for various purposes
later in the year, including water supplies for contractors, salinity control and fisheries purposes.
Increased water supply deliveries will benefit north and south of Delta Project contractors and

refuges.

Assuming continued dry conditions, the changes approved in this Order could result in the
following reductions in flows and increases in water supplies and storage.

Reductions in Flows and Water Supply/Storage Savings
Under the TUCP Order February Through June*

Assumed D-1641 Requirements (cfs) Feb Mar April May June
San Joaquin River Flows 725 1140 3110 710 710
Delta Outflows 7254 11400 7100 7100 7100
Salinity Compliance N/A N/A| Emmaton| Emmaton| Emmaton
TUCP Changes (cfs) Feb Mar April May June
San Joaquin River Flows 500 500 710 300 300
Delta Outflows 4000 4000 4000 4000 4000
Salinity Compliance N/A N/A| Three-mile| Three-mile| Three-mile
Observed Savings (taf) Feb Mar April May June
SIR @ Vernalis 0 31{TBD TBD TBD

Delta Outflow 0 395(TBD TBD TBD
Salinity Compliance N/A N/A[TBD TBD TBD

Total 0 426(TBD TBD TBD
Theoretical Savings (TAF) Feb Mar April May June
San Joaquin River Flows 13 39 143 25 24
Delta Outflows 181 455] 184 191 184
Salinity Compliance N/A N/A 0 54 14
Total 193 494 327 270 223
Total of Actual Savings February and March and Theoretical Savings April through June= 1,266 TAF

*Notes: Assumes that hydrology is such that Table 4 D-1641 requirements are not applicable for
the remainder of the year but that footnote 10 of Table 3 is applicable; assumes the same
saving for salinity compliance as last year, though the savings this year will likely be higher than
last year if conditions remain dry.

flow while lower values reflect the assumption that D-1641 March Table 4 requirements would be met primarily
through salinity.
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It is difficult to estimate the water supply and storage improvements gained from the
modifications to the DCC Gate closure requirements, but they are considered to be potentially
significant. It also is not possible to calculate at this time what the improvements to water
supplies will be from the export provisions. At a minimum, health and safety needs of the
Projects should be possible to be met as a result of the changes approved in this order, as well
as other uses.

Together, operations to meet unchanged Delta outflow, San Joaquin River flow, DCC Gate
closure requirements, and Emmaton salinity could significantly reduce stored water supplies
and opportunities to store additional supplies and reduce opportunities to export water, making
those supplies unavailable for the remainder of the season, primarily to water supply contractors
and prior water right holders, and to some extent for fisheries protection, control of Delta salinity
and refuge supplies. Without the changes approved by this Order, the Projects would need to
reduce deliveries in order to satisfy D-1641 requirements. It is unclear to what extent the
changes would benefit storage conditions only for temperature control because there are
existing temperature control requirements on the Sacramento and Stanislaus Rivers that might
require other actions if the D-1641 Delta outflow and San Joaquin River flow requirements are
not modified to improve storage. Further, while conservation and improvements in storage
resulting from the changes may benefit temperature control to the extent that existing
temperature requirements would not otherwise be met, temperature control is a non-
consumptive use and as such the flows released for temperature control are available for
diversion by in-basin users, salinity control, or export from the Delta. Accordingly, the primary
beneficiaries of the changes will be water users. Reductions in supplies to water users
upstream of the Delta would reduce the ability of those water users to provide much needed
transfers during the drought, which would adversely affect south of Delta export users and
potentially refuges. Reductions in surface water supplies would also place additional strain on
already significantly depleted groundwater basins. As such, there is an urgent need for these

changes.

The export allowances will mitigate to some extent the significant water supply reductions to
municipal, industrial, and agricultural water users that are likely to occur due to the drought.
Specifically, the approval of the intermediate export rate will allow DWR and Reclamation to
provide additional supplies to their contractors if storm events occur and exports can be made at
the intermediate level without unreasonable effects on fish and wildlife. Though this change will
not solve the very urgent water supply issues facing many Central Valley water users, it
nonetheless addresses an urgent need.

In summary, in light of the severe magnitude and length of the drought, there is an urgent need
for the proposed changes to address or help to minimize the significant impacts to water
supplies that occurred last year and will likely occur again, and to help address the associated
severe economic impacts in some communities, as well as impacts to fish, wildlife, and
beneficial uses, especially given that foregone opportunities to conserve storage for later use
cannot be regained.

5.3 No Injury to Any Other Lawful User of Water

The proposed changes will not injure any other lawful user of water. As used in Water Code
section 1435, the term “injury” means invasion of a legally protected interest. (State Water
Resources Control Board Cases (2006) 136 Cal.App.4th 674, 738-743.) Riparian and
appropriative water right holders with rights to divert water below Project reservoirs only are
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entitled to divert natural and abandoned flows, and in the case of riparians only natural flows;
they are not entitled to divert water previously stored or imported by the Projects that is released
for use downstream, including stored water that is released for purposes of meeting water
quality objectives. (See id. at pp. 738, 743, 771.) Accordingly, legal users of water will not be
injured to the extent that the Projects release less previously stored water as a result of the
changes.

To the extent that the Projects divert natural or abandoned flows during the effective period of
this Order, other lawful users will not be injured by the proposed changes because the Projects
will continue to meet modified Delta outflow and San Joaquin River flow requirements, and
adequate flows are expected to remain in the system to meet the demands of other lawful users
of water. Moreover, approval of the proposed changes does not affect the Petitioners’
obligation to curtail their diversions of natural and abandoned flows to the extent necessary to
protect senior water right holders. Further, this Order requires that the Petitioners’ bypass
natural and abandoned flows when they are not meeting the Sacramento River at Emmaton
agricultural salinity requirement to prevent injury to other lawful users of water.

The Petitioners also conducted salinity modeling for the changes that indicates that the change
in the salinity compliance location from Emmaton to Threemile Slough may result in increases in
salinity in various locations in the Delta similar to what occurred last year. However, records of
historic salinity measurements indicate that these increases would be less than what would
occur without the Projects because the Projects ensure that salinity does not intrude upstream
into the Delta by supplementing natural inflow with storage releases in very dry conditions like
this year when salinity would otherwise intrude far upstream into the Delta. Based on the
information provided, and as conditioned herein, the proposed changes will not injure other
users of water due to changes in water quality.

54 No Unreasonable Effect upon Fish, Wildlife, or Other Instream Beneficial Uses
The fisheries agencies submitted concurrence letters on March 27, 2015, indicating that the
changes proposed in the TUCP are in compliance with ESA and CESA requirements.

In their concurrence letter, NMFS concurred with the proposed changes in the TUCP request
with several provisions. NMFS, indicated that it expects exports at the intermediate export level
to be approved by members of the RTDOMT and Executive Director and limited to natural and
abandoned flows and for operations of the DCC Gates to follow specified criteria to avoid
impacts to fish species. NMFS also indicated that it expects the entirety of the NMFS BO spring
pulse flows, as advised by the Stanislaus Operations Group with subsequent concurrence by
NMFS, and as modeled for the Biological Review, will be implemented. NMFS expressed
concern about the end of September storage levels projected in New Melones Reservoir and
risks to listed steelhead and fall-run Chinook salmon from associated water at temperatures that
may not provide suitable habitat as well as water quality concerns with sediment, inadequate
dissolved oxygen and other concerns. NMFS also indicated that it expects the Sacramento
River Temperature Task Group (SRTTG) to provide additional detail and coordination on the
Sacramento Temperature Management Plan and spring, summer and fall operations of Shasta
Reservoir. NMFS indicated that in order to develop a Sacramento River Temperature
Management Plan, Reclamation and DWR should include a flow schedule for the Sacramento
River with specific monthly range of Keswick releases from April through October, an end of
May storage target, and an examination of how depletions were analyzed. NMFS also stated
that Reclamation should plan its operations throughout the summer and into the fall to minimize,
to the extent possible, the amount or extent of winter-run red dewatering, and also maintain
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temperature compliance at Clear Creek throughout the temperature management season,
ending on October 31.

USFWS's concurrence letter states that USFWS accepts Reclamation’s determination that the
proposed changes will not result in additional adverse impacts to delta smelt or their critical
habitat during April and May beyond the effects previously analyzed in the 2008 USFWS BO.
However, because the biological review included a limited amount of information for the
changes beyond May, the USFWS requested further information prior to reaching a
determination on operations through September. Based on additional information and input
from the USFWS for changes after May, this Order may be further modified.

Based on the concurrence determinations by USFWS and NMFS and based on CDFW's review
of the changes and associated Biological Review, CDFW also concurred that the existing
CDFW consistency determinations remain in effect and no further CESA authorization from
CDFW is necessary for the changes. In their letter, CDFW also recommends that the RTDOMT
discuss any storage gains that may occur and the appropriate use of those gains towards
ensuring environmental protections and protection against a potential fifth year of dry conditions.
CDFW also recommends that the RTDOMT continue examination of ideas and options to best
manage for winter-run Chinook salmon conditions in the upper Sacramento River and salmon
and steelhead in the San Joaquin River system.

The concurrence letters submitted by the fisheries agencies support the conclusion that the
proposed changes in Project operations are within the range of effects previously analyzed or
are otherwise within the scope of the BOs, but it does not necessarily follow that the changes
will not have an unreasonable effect on fish and wildlife, including species not listed under
CESA or ESA that are commercially and recreationally important. Depending on the
circumstances, the effect of a change on fish and wildlife may be unreasonable, even if the
effect is not likely to cause the extinction of species.

In determining whether the impact of the proposed changes on fish and wildlife is reasonable,
the short-term impact to fish and wildlife must be weighed against the long-term impact to all
beneficial uses of water if the changes are not approved, including impacts to irrigated
agriculture, municipal and industrial use, use by wildlife refuges, stored water needed for
downstream temperature control and salinity control in the Delta, and other fish and wildlife
uses. Further, the effects that have occurred to the species over several years must be
considered. Information submitted by the fisheries agencies on February 26 summarized how
insufficiencies in the quality and quantity of Delta flows have contributed to the decline of the
Delta ecosystem. Several processes to ameliorate the effects of these insufficiencies at the
state, federal and local levels include development of Biological Opinions, Recovery Plans,
Delta Outflow criteria, comprehensive review and update of the Bay-Delta Plan, and drought
contingency planning, as well as many other efforts.

As discussed above, low storage levels and historically dry conditions will likely lead to critical
water shortages in 2015. These dry conditions during this winter and spring are expected to
adversely affect spawning and rearing conditions for delta smelt and longfin smelt, and
migration conditions for winter-run Chinook salmon, spring-run Chinook salmon, steelhead trout,
and North American green sturgeon. While maintaining the D-1641 flow and water quality
requirements would provide some short-term benefits to these species, the overriding effects of
the drought would persist. Further, meeting those requirements would reduce the storage
available in Project reservoirs later in the year, primarily for agricultural and other water supply
users, as well as for salinity control, cold-water flows for fish, and minimal uses going into the
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next water year. Based on the limited water storage available and potential continuance of dry
hydrologic conditions, the changes in this Order were approved to benefit storage available in

Project reservoirs later in the year, for agricultural and other water supply users, as well as for
salinity control and cold-water flows for fish.

While the Projects’ ability to maintain temperature control for fish and salinity control in the Delta
may be improved by the changes approved by this Order (including the Temperature
Management Plan as discussed above), there are existing regulatory requirements outside the
State Water Board process that may also help to ensure that these minimal requirements are
met regardless of the changes specified in this Order. With respect to temperature control, State
Water Board Order WR 90-5 requires Reclamation to operate its facilities on the Sacramento
River to ensure temperature control for salmonids. The NMFS BO also includes temperature
requirements on the Sacramento and Stanislaus Rivers. The changes approved in this Order
will help to meet these regulatory requirements. Because temperature releases are non-
consumptive however, the changes will primarily benefit water supplies.

Water supply benefits include allocations to senior water right holders and senior water supply
contractors on the Sacramento Stanislaus, and San Joaquin Rivers, as well as refuges. As
discussed above, increased water supplies available to users upstream of the Delta are also
likely to benefit users south of the Delta who engage in transfers, which are expected to occur
later this year. Transfer supplies are critically important sources of supply to south of Delta
users during dry conditions when there are low to no contract allocations. These transfers help
to ensure that permanent crops and other economically important agricultural uses are
sustained. Transfers also reduce the reliance on groundwater to some extent. As mentioned
previously, groundwater supplies after four years of drought are significantly depleted.
Prolonged overdraft of groundwater basins may result in a permanent reduction in the capacity
of those storage basins, subsidence, and associated significant infrastructure effects. All of
these effects present significant concerns that must be balanced with protections for fish and

wildlife.

To ensure that the changes approved in this Order that may reduce flows will not have
unreasonable impacts on fish and wildlife, this Order includes several provisions including:

1. To address the significant concerns with temperatures for winter-run and other
Sacramento River salmonids, Reclamation will be required to operate in compliance with
a Temperature Management Plan (Condition 6) approved by the Executive Director. The
intent of the Temperature Management Plan is to protect fish and wildlife beneficial
uses. Specifically, the plan will identify and evaluate all available options for reducing
temperature and redd dewatering impacts to winter-run Chinook salmon on the
Sacramento River for the remainder of the 2015 Water Year. Any uncertainty associated
with changing hydrologic conditions and future drought circumstances will be addressed
in the plan through continuing updates as conditions change or upon the request of the
fisheries agencies or Executive Director. Additionally, condition 6 requires Reclamation
to conduct additional modeling and planning for temperature control to ensure that any
tradeoffs for temperature control will be realized this year.

2. To address the concerns described above with operations of New Melones, this Order
requires Reclamation to develop and implement a plan approved by the Executive
Director to protect fish and wildlife beneficial uses on the Stanislaus River. The Pian is
required to address concerns with adequate supplies and temperature management for
salmonids throughout this water year and going into next as well as water quality
concerns, including sediment and dissolved oxygen levels. This Order also requires
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Reclamation to comply both with the requested change in flows at Vernalis on the San
Joaquin River, as well as the NMFS Biological Opinion flow requirements as modified by
the Stanislaus Operations Group and approved by NMFS.

3. This Order also requires the Projects to provide additional information about actual and
planned operations. This information along with fisheries information provided by the
fisheries agencies will enable the Executive Director and the Board to monitor the effects
of this Order and make changes as necessary to avoid any unreasonable impacts to fish
and wildlife or other instream beneficial uses.

In summary, the changes that may result in reductions in flows approved in this Order balance
the various uses of stored water in Project reservoirs over the year by improving water supplies
for water allocations, wildlife refuges, and salinity control, and at the same time meeting
temperature control requirements. The requested changes to requirements of the San Joaquin
River are intended to conserve water in New Melones Reservoir to help balance the competing
needs of the Stanislaus River (described above) and conditions on the San Joaquin River.
Additionally, the reductions to Delta outflows, opening of the DCC Gates at times, and change in
Western Delta EC requirements will allow the Projects to conserve upstream storage for use
later in the year for fish and wildlife and other uses. Given the persistent drought conditions and
associated impacts that have occurred to groundwater, agriculture, refuges and salmonids, such
balancing is reasonable and as such the changes approved in this Order will not have
unreasonable effects on fish and wildlife.

With respect to the DCC Gates, the Petitioners propose to open the gates as necessary to
reduce intrusion of high salinity water into the Delta while preserving limited storage in upstream
reservoirs and reducing impacts to migrating Chinook salmon through use of the DCC Gate
triggers and consultation with the RTDOMT. The principal benefit of opening the DCC Gates in
April and May is to move more fresh water to the interior Delta, using less storage releases than
would be needed to achieve the same salinity with the gates closed. This freshening of the
Delta will maintain water quality at the CVP and SWP export pumps and the intakes of Contra
Costa Water District that are needed for the protection of public health and safety. With the
DCC Gates open, there is potential for decreased survival of Sacramento River-origin species
as they move through the central Delta. However, these effects will be limited since most of
these fish are already downstream of the DCC. Potential hazards include increased
entrainment, predation, and salvage. These impacts will be reduced by implementing the DCC
Gate triggers matrix proposed in the TUCP. If the Projects determine that the DCC gates must
open to provide for salinity management in the Delta during a period that requires closure under
D-1641 or the NMFS BO then the Projects, through the RTDOMT process, will provide notice to
the fisheries agencies so that enhanced monitoring can begin. The Projects will implement
enhanced monitoring and triggers to open and close the gates, as needed for the protection of
listed fish. Further, the tradeoff with maintaining upstream storage will also reduce impacts to
other uses as discussed above. The potential for impairment to fish and wildlife and other
instream beneficial uses from this temporary change is not unreasonable considering the
potential impacts to agricultural and municipal water supplies and potentially fish and wildlife
that could occur if the temporary change is not approved.

With respect to the export limits, according to the Biological Review, it is likely that longfin smelt
larvae in the San Joaquin River (Prisoner’s Point and upstream) and in the south Delta will have
a somewhat increased risk of entrainment into the south Delta associated with the requested
changes. Additionally, salvage of juvenile winter-run Chinook salmon is projected to remain
moderate if exports increase in April and May. However, as discussed above (section 2.7), the
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Projects would shift exports from the SWP to the CVP in order to reduce the risks associated
with entrainment loss"’.

As discussed above, this Order approves the requested intermediate pumping level of 3,500 cfs
when NDOl is at least 5,500 cfs provided that representatives from the fisheries agencies, State
Water Board, DWR, and Reclamation agree that any use of the intermediate pumping rate can
be conducted without unreasonable impacts to fish and wildlife and provided that the Executive
Director approves its use. In addition, this Order requires that the water be used for health and
safety purposes prior to other uses. This Order also continues to allow for exports of 1,500 cfs
when NDOI is at least 4,000 cfs, regardless of whether the DCC Gates are open, consistent
with the March 5 Order. Also consistent with the March 5 Order, this Order continues to allow
for exports of natural and abandoned flows above 1,500 cfs consistent with D-1641 export limits
when NDOl is at least 7,100 and the DCC Gates are closed. Further, the export of additional
water is limited to natural and abandoned flows ensuring that stored water is maintained in
upstream reservoirs for use later in the season for fish and wildlife and other purposes. These
approvals, except for the conditional approval of the intermediate pumping level, are consistent
with export levels approved in 2014, which balanced water supply needs with the need to
protect fish and wildlife. While there may be impacts to fish and wildlife from entrainment and
associated effects associated with the approved export levels, these changes are reasonable
given the extremely limited water supply conditions that water supply contractors and wildlife
refuges are likely to face this year and the prolonged depletions of groundwater resources that
have occurred associated with the drought.

Based on the above, the State Water Board concludes that the potential for impairment to fish,
wildlife, or other instream beneficial uses from the approved temporary changes is not
unreasonable considering the impacts to agricultural, municipal and wildlife refuge supplies and
fish and wildlife that could occur if the temporary changes are not approved.

55 The Proposed Change is in the Public Interest

The temporary modifications authorized in this Order will make the best use of limited water
supplies and are accordingly in the public interest. As discussed above, hydrologic and water
supply conditions in the Sacramento and San Joaquin River basins continue to be highly
impacted by the drought and are inadequate to meet all of the demands for water in the basin
this year and heading into next year if conditions continue to be dry. To respond to these
conditions, the changes in the Order are warranted to reduce to some extent the significant
water supply related impacts expected if conditions remain dry. The changes approved in this
Order will help conserve stored water so that it can be released throughout 2015 for multiple
purposes, including municipal and agricultural supply, wildlife refuge supplies, temperature
control on the Sacramento River, fisheries flows on the Stanislaus River and salinity control in
the Delta. The changes approved in this Order will also allow for exports for critical purposes.
The changes approved in this Order balance the various uses of water now and in the future
while preserving water right priorities and protecting the public interest. The Order also requires
planning, continues reporting, consulting, and monitoring requirements and authority to modify
the Order to ensure that it remains in the public interest.

i Preferentially shifting exports to the CVP will help reduce increased impact on migrating fisheries due to increased
pumping. This export shift typically increases survival of salmonids through these facilities since fewer fish will enter
the SWP where losses are higher due to substantial pre-screen mortality associated with CCF.
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6.0 CONCLUSIONS

The State Water Board has adequate information in its files for the Executive Director to make
the findings required by Water Code section 1435 and to issue modifications to the March 5
Order, as discussed above.

| conclude that, based on the available evidence:

1. The Petitioners have an urgent need to make the proposed changes that are approved
by this Order;

2. The approved changes, as conditioned by this Order, will not operate to the injury of any
other lawful user of water,;

3. The approved changes, as conditioned by this Order, will not have an unreasonable
effect upon fish, wildlife, or other instream beneficial uses; and,

4. The approved changes, as conditioned by this Order, are in the public interest.
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ORDER

NOW, THEREFORE, IT IS ORDERED the March 5 Order is affirmed, subject to the
modifications and additional changes set forth below. Changes to the March 5 Order are

provided in bold underline and boeld-strikethrough.

IT IS ORDERED that the petition for temporary urgency change in permit

and license conditions under Permits 16478, 16479, 16481, 16482 and 16483 (Applications
5630, 14443, 14445A, 17512 and 17514A, respectively) of the Department of Water Resources
(DWR) for the State Water Project (SWP) and License 1986 and Permits 11315, 11316, 11885,
11886, 11887, 11967, 11968, 11969, 11970, 11971, 11972, 11973, 12364, 12721, 12722,
12723, 12725, 12726, 12727, 12860, 15735, 16597, 20245, and 16600 (Applications 23, 234,
1465, 5638, 13370, 13371, 5628, 15374, 15375, 15376, 16767, 16768, 17374, 17376, 5626,
9363, 9364, 9366, 9367, 9368, 15764, 22316, 14858A, 14858B, and 19304, respectively) of the
United States Bureau of Reclamation (Reclamation) for the Central Valley Project (CVP); is
approved in part, subject to the following terms and conditions. Except as otherwise provided
below, all other terms and conditions of the subject license and permits, including those added
by the State Water Resources Control Board (State Water Board) in Revised Decision 1641
(Decision 1641) shall remain in effect. This Order shall be effective from-February-4,-2045,-until
March-31June 30, 2015.

1. Except as otherwise provided in condition 2, below, during February-and-March-of
2045 _the time periods specified below, or until such time as this Order is amended or
rescinded, the requirements of Decision 1641 (D-1641) for DWR and Reclamation (or
Petitioners) to meet specified water quality objectives are amended as follows:

a. The minimum Delta outflow levels specified in Table 3 are modified as foliows:
the minimum Net Delta outflow Index (NDOI) described in Figure 3 of Decision
1641 during the months of Eebruary-and-MarchApril, May, and June shall be
no less than 4,000 cubic-feet per second (cfs) on a monthly average. The 7-day
running average shall not be less than 1,000 cfs below the monthly average. In
addition to base Delta outflows, pursuant to this Order, a higher pulse flow may
also be required through the consultation process described in Condition 2

below.

b. The San Joaquin River Flow requirements at Airport Way Bridge, Vernalis,
specified in Table 3 are modified as follows:

i Reclamation shall continue to provide a pulse flow from the date of
this order until April 25. The total volume of the pulse flow shall be
no less than 710 cfs at Vernalis during the pulse flow period from
March 25 through April 25. In addition, Reclamation shall comply
with the minimum flow schedule contained in Appendix 2-E of the
National Marine Fisheries Service’s (NMFS) Biological Opinion and
Conference Opinion on the Long-Term Operations of the CVP and
SWP, as that schedule is modified based on the advice of the
Stanislaus Operations Group and with the concurrence of NMFS.

i tThe average minimum flow rate at Vernalis during-the-months-of
Eebruary-and-Marchbetween April 26 and May 31 shall be no less than

500300 cfs-ona-monthly-average. The seven-day running average
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during this period shall not be less than 20 percent below the
minimum flow rate.

jiiThe minimum flow rate at Vernalis in June shall be no less than 200
cfs on a monthly average. The seven-day running average during
this period shall not be less than 20 percent below the minimum
flow rate.

ivin consultation with the Department of Fish and Wildlife, NMFS, the
U.S. Fish and Wildlife Service (collectively fisheries agencies) and
State Water Board staff, Reclamation shall prepare a plan to
reasonably protect fish and wildlife on the Stanislaus River at the
March 99 percent hydrologic exceedance level. The plan shall
identify needed storage and flow levels for the protection of fish and
wildlife throughout water year 2015 going into water year 2016 to
ensure adequate temperature and water quality conditions for
salmonid species inhabiting the Stanislaus River, including how
those conditions will be achieved. The draft plan shall be submitted
to the Executive Director and fisheries agencies for comment by
April 15, 2015. A final plan shall be submitted to the Executive
Director by April 25, 2015. Reclamation shall implement the
approved plan and any changes directed by the Executive Director
necessary to reasonably protect fish and wildlife.

c. The Delta Cross Channel (DCC) Gate Closure requirements specified in Table 3
are modified as follows: the DCC Gates may be opened during-the-months-of

February-and-Marchbetween April 1 and May 20 as necessary to preserve
limited storage in upstream reservoirs and reduce infiltration of high salinity water

into the Delta while reducing impacts to migrating Chinook salmon.
Requirements for closure of the DCC Gates i

and-Marchbetween April 1 and May 20 shall be informed and shall be
conducted in compliance with the DCC Gate triggers matrix described in
Appendix G of the April 2014 Drought Operations Plan and Operational Forecast
and shall be coordinated in accordance with the process described in Condition
2, below.

d. During April, May, and June, Tthe maximum Export Limits specified in Table 3
are modified as follows:

i. When precipitation and runoff events occur that allow the DCC Gates to
be closed and Footnote 10 of Table 3 of D-1641 is being met [3-day
average Delta outflow of 7,100 cfs, or electrical conductivity of 2.64
mmhos/cm on a daily or 14-day running average at the confluence of the
Sacramento and the San Joaquin Rivers (Collinsville station C2) if
applicable], but any additional Delta outfiow requirements contained in
Table 4 of D-1641 are not being met, then exports of natural and
abandoned flows are permitted up to D-1641 Export Limits contained in
Table 3 at the SWP Banks Pumping Plant and the CVP Jones Pumping
Plant, subject to other applicable laws and regulations including the
federal Endangered Species Act (ESA) and California ESA (CESA).
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ii. When NDOI of at least 7,100 cfs is not being met as specified above or
the DCC Gates are open, the combined maximum exports at the SWP
Banks Pumping Plant and the CVP Jones Pumping Plant shall be no
greater than 1,500 cfs with one exception. To-the-extentthatDWR-and

“ee'a'"at'e"dete“"l"'e “.'a.ta""'e'el al.sel"'tl'l'le e*ple"tﬁ'ate s Y

theircontractors, then

iii. DWR and Reclamation may export up to a combined 3,500 cfs of natural
and abandoned flows, on a 3-day running average, provided that NDOI is
greater than 5,500 cfs-and, the DCC Gates are closed, and
representatives of the fisheries agencies, the State Water Board,
DWR, and Reclamation agree that the increase in the export rate can
be implemented without causing unreasonable harm to fish or
wildlife. {Any plan to exercise this intermediate pumping level

; must be

DWR-and Reclamation-make-this-determination, they
Qgroved by notl-ﬁy the Executlve Dlrector of—thewntent-to-merease

’

purpese. To the extent that any unmet Project health and safety
needs can be met with water diverted under the intermediate
pumping level, those needs shall be met prior to use of the water for
other purposes. Health and safety needs for the purposes of this Order
are defined on page five in the January 15, 2015 Drought Contingency
Plan prepared by DWR and USBRReclamation.

iv. During the effective period of this Order, if precipitation events occur that
enable DWR and Reclamation to fully comply with the Delta outflow and
DCC Gate Closure requirements contained in D-1641, then D-1641
requirements shall be operative, except that any SWP and CVP exports
greater than 1,500 cfs shall be limited to natural or abandoned flow, or
transfers as specified in condition 4e1.d.v.

v. These export limitations do not apply to water transfers. Based on
additional information or changed circumstances, the export limits
imposed pursuant to this Order may be modified through the consultation
process described in condition 2, below.

e. During April, May, and June, the Table 2 Western Delta Sacramento River at
Emmaton electrical conductivity (EC) compliance location is moved to
Threemile Slough on the Sacramento River.

2. DWR and Reclamation shall consult on a regular basis with designated representatives from

the State Water Board and ;-Department-of Fish-and Wildlife, National-Marine Fisheries
Service-and-U-SFish-and-Wildlife-Service {fisheries agencies}-concerning current

conditions and potential changes to SWP and CVP operations to meet health and safety
requirements and to reasonably protect all beneficial uses of water. The Executive Director
will designate a representative who will be authorized to make real-time operational
decisions to modify requirements to meet pulse flows associated with the modification to the
Delta outflow requirement described above, San Joaquin River flow requirements, DCC
Gate closure requirements, Export Limits, and the associated requirements of this Order,
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including how often DWR and Reclamation need to consult with representatives of the State
Water Board and fisheries agencies. If the State Water Board approves any additional
temporary urgency changes pursuant to the temporary urgency change petition that is the
subject of this Order, or otherwise modifies this Order, the State Water Board will provide
notice and an opportunity for interested persons to comment or object. Based on public
comments or objections, further changes may be made to this Order. Information concerning
changes to this Order will be posted on the State Water Board’s website within 24 hours.

DWR and Reclamation shall calculate and maintain a record of the amount of water
conserved in storage or exported through the changes authorized by this Order, as well as a
record of where that water was conserved, and shall submit such records on a monthly
basis to the State Water Board and fisheries agencies within 20 working days after the first
day of the following month. The water conserved as a result of this approval shall be used in
accordance with the Petitioners’ 2015 Drought Contingency Plan and Temperature
Management Plan for the Sacramento River.

DWR and Reclamation shall develop monthly water balance estimates indicating actual and
proposed operations through the end of the water year. Specifically, the following
information shall be provided under at least the 50 percent, 90 percent, and 99 percent
hydrologic exceedance scenarios:

a. Upstream: Inflows to and storage levels in the major reservoirs (Shasta,
Folsom, Oroville, Trinity, Whiskeytown, New Melones). River releases from
the aforementioned reservoirs. Flows in the San Joaquin River above the
iunction with the Stanislaus River. Transfers from the Trinity system,
including Carr Power Plant and Spring Creek Tunnel flows.

b. Delta: inflows, channel depletions, exports, and outflows;

c. SWHP: deliveries to Feather River Service Area contractors, North of Delta Table
A contractors, South of Delta Table A contractors;

d. CVP: deliveries to Settlement contractors, American River municipal and
industrial (M&l) contractors, Sacramento River agricultural water service
contractors, Sacramento River M&I water service contractors, Contra Costa
Water District, north of Delta refuges, exchange contractors, south of Delta
agricultural water service contractors, south of Delta M&| water service
contractors, south of Delta refuges, East side water right holders, New Melones
East side, and Friant Unit; and

e. South of Delta water transfers, including the transferors, transferees and the
quantities transferred.

The water balance shall be posted on DWR’s website and updated as necessary based
on changed conditions. Monthly updates shall be posted and provided to the State
Water Board and fisheries agencies within 20 working days after the first day of the
following month.

5. DWR and Reclamation shall conduct necessary modeling and monitoring and prepare
other necessary technical information to inform operational decisions. Required
modeling and monitoring shall be determined by the Executive Director or his
representative, taking into consideration input from the relevant agencies, including
DWR, Reclamation, and the fishery agencies. DWR and Reclamation shall make
available, upon request of State Water Board or fisheries agency staff, technical
information to inform these operational decisions, including planned operations,
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temperature models, modeling and monitoring information, water quality modeling and
monitoring information, and information about potential impacts of operational changes
on other water users and fish and wildlife. DWR and Reclamation shall report to the
Board monthly at its Board meetings on their drought operations and the information
discussed above beginning with the second February 2015 Board meeting.

Pursuant to the requirements of this Order and State Water Board Order WR 90-5,
Reclamation, in consultation with the fisheries agencies, shall take the following actions:

a. Perform hindcast temperature modeling of the water year 2014 temperature
control season to verify Reclamation’s temperature model accuracy. Model
inputs will reflect observed water year 2014 conditions, including, but not limited
to, observed air temperatures, inflows, inter-basin transfers, and all other relevant
operations. Reclamation will perform further analysis to identify the source of any
significant discrepancies between modeled and observed temperatures.
Reclamation shall prepare a report comparing the results of the aforementioned
hindcast model run(s) to the observed Sacramento River temperatures during the
water year 2014 temperature control season. This report will include the full
model input and output files used in the hindcast. The report shall be submitted
to the State Water Board and Sacramento River Temperature Task Group by
March 13, 2015.

b. Reclamation, in coordination with the fisheries agencies, shall update the
Temperature Management Plan for the Sacramento River for the 2015 winter-run
Chinook salmon spawning and rearing period that considers other fisheries
needs, including spring- and fall-run Chinook salmon. That plan shall identify
and evaluate all available options for reducing temperature and redd dewatering
impacts to winter-run Chinook salmon on the Sacramento River for the remainder
of the 2015 Water Year. As part of the development of the Temperature
Management Plan, Reclamation shall includethree temperature model run
scenarios_at both the 90 and 99 percent exceedance levels: (a) Reclamation’s

preferredproposed operations and; (b) the fisheries agencies’ and State Water
Board staffs reguested p;efen:ed operatlonal scenanos—and—(e)—an—optlmal

Reclamatlon shall follow dnrectlon from the flsherles agencies and State Water
Board staff for the assumptlons that should be made for model run scenarlo (b)

! The analyse
above shall be included in a revised draft Temperature Management Plan

that includes requested information from the State Water Board and
fisheries agencies. A draft The updated 2015 temperature management plan
shall be submitted to the Executive Director and Sacramento River
Temperature Task Group (SRTTG) for review no later than Mareh-25April 6,

2015, with updates as necessary to reflect changing conditions. The final
Temperature Management Control Plan shall be submitted to the Executive
Director of the State Water Board for approval by June-4April 13, 2015. The
plan shall provide reasonable protection for winter-run Chinook salmon at
the March 2015 99 percent hydrologic exceedance level. Temperature model
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input and output files for all scenarios shall be included as an appendix to the
draft and final Temperature Management Plan.

c. Reclamation shall update the plan as conditions change or upon the request of
the fisheries agencies or Executive Director or his designee. Any updates to the
2015 Sacramento River Temperature Management Control Plan shall include
updated model resultsfor-all- three-scenarios. Reclamation shall implement
the plan with any changes required by the Executive Director. For the
remainder of the drought, Reclamation shall meet weekly with the SRTTG to
discuss operations and options for reducing or avoiding redd dewatering,
stranding and temperature impacts to winter-run Chinook salmon. Reclamation
shall provide notes from the meetings to the SRTTG within 5 days following
the meeting. Reclamation shall confer on recommendations from the SRTTG
during the consultation process and other applicable CVP and SWP operational
decision-making meetings. Reclamation shall immediately make available
technical information requested by the Executive Director or his designee
through the consultation process. Reclamation shall report monthly to the State
Water Board during its Board meeting on actions that have been or will be taken
to reduce impacts to winter-run Chinook salmon, through the remainder of the
drought.

7. While DWR and Reclamation are operating under the changes approved by
condition 1.e. of this Order, they shall bypass natural and abandoned flows to-the

extent-necessary-to prevent injury to seniorwaterright holdersother lawful users of

water.

8. This Order may be further modified by the Executive Director or the State Water Board
based on additional public input or changed circumstances.

9. This Order does not authorize any act that results in the taking of a candidate,
threatened or endangered species, or any act that is now prohibited, or becomes
prohibited in the future, under either the California Endangered Species Act (Fish and
Game Code sections 2050 to 2097) or the federal Endangered Species Act (16 U.S.C.A.
sections 1531 to 1544). If a “take” will result from any act authorized under this Order,
the Petitioners shall obtain authorization for an incidental take permit prior to
construction or operation of the project. Petitioners shall be responsible for meeting all
requirements of the applicable Endangered Species Act for the temporary urgency
changes authorized under this Order.

10. Petitioners shall immediately notify the Executive Director of the State Water Board if
any significant change in conditions occurs that warrants reconsideration of this Order.
STATE WATER RESOURCES CONTROL BOARD
Original Signed By
Thomas Howard

Executive Director
Dated: April 6, 2015

42
















                                         BEFORE THE



                       CALIFORNIA STATE WATER RESOURCES CONTROL BOARD









                IN RE THE MATTERS OF:



                                                  SWRCB Enforcement Action

                                                     ENF01951; ENF01949



                WEST SIDE IRRIGATION

                DISTRICT CEASE AND DESIST

                ORDER HEARING,



                         and



                BYRON-BETHANY IRRIGATION

                DISTRICT ADMINISTRATIVE

                CIVIL LIABILITY HEARING.

                __________________________/











                           VIDEOTAPED DEPOSITION OF THOMAS HOWARD



                                          VOLUME II



                                     November 25, 2015







                        Reported by:  THRESHA SPENCER, CSR No. 11788

�









            1                           APPEARANCES



            2



            3   For the Central Delta Water Agency:



            4           SPALETTA LAW PC

                        By:  JENNIFER SPALETTA

            5           Attorney at Law

                        P.O. Box 2660

            6           Lodi, California 95241



            7

                For the Byron-Bethany Irrigation District:

            8

                        SOMACH SIMMONS & DUNN

            9           By:  DANIEL KELLY

                             LAUREN D. BERNADETT

           10           Attorneys at Law

                        500 Capitol Mall, Suite 1000

           11           Sacramento, California 95814



           12

                For the West Side Irrigation District, Banta-Carbona

           13   Irrigation District and Patterson Irrigation District:



           14           HERUM/CRABTREE/SUNTAG

                        By:  JEANNE M. ZOLEZZI

           15           Attorney at Law

                        5757 Pacific Avenue, Suite 222

           16           Stockton, California 95207



           17

                For the Westlands Water District:

           18

                        KRONICK MOSKOVITZ TIEDEMANN & GIRARD

           19           By:  REBECCA R. AKROYD

                        Attorney at Law

           20           400 Capitol Mall, 27th Floor

                        Sacramento, California 95814

           21



           22   For the South Delta Water Agency:



           23           HARRIS, PERISHO & RUIZ

                        By:  S. DEAN RUIZ

           24           Attorney at Law

                        3439 Brookside Road, Suite 210

           25           Stockton, California 95219





                                                                             120

�









            1                     APPEARANCES (Continued)



            2



            3   For the San Joaquin Tributaries Authority:



            4           O'LAUGHLIN & PARIS LLP

                        By:  TIM O'LAUGHLIN

            5           Attorney at Law

                        2617 K Street, Suite 100

            6           Sacramento, California 95816



            7

                For the State of California:

            8

                        DEPARTMENT OF JUSTICE

            9           OFFICE OF THE ATTORNEY GENERAL

                        By:  RUSSEL B. HILDRETH

           10           Attorney at Law

                        1300 I Street

           11           Sacramento, California 94244



           12

                State Water Resources Control Board:

           13

                        STATE WATER RESOURCES CONTROL BOARD

           14           By:  NATHANIEL E. WEAVER

                             MARIANNA AUE

           15           Attorneys at Law

                        1001 I Street, 22nd Floor

           16           Sacramento, California 95814



           17

                For the Division of Water Rights:

           18

                        SWRCB OFFICE OF ENFORCEMENT

           19           By:  ANDREW TAURIAINEN

                        Attorney at Law

           20           1001 I Street, 16th Floor

                        Sacramento, California 95814

           21



           22



           23



           24



           25





                                                                             121

�









            1                     APPEARANCES (Continued)



            2



            3   For the California Department of Water Resources:



            4           DEPARTMENT OF WATER RESOURCES

                        OFFICE OF THE CHIEF COUNSEL

            5           By:  ROBIN McGINNIS

                        Attorney at Law

            6           1416 Ninth Street, Room 1104

                        Sacramento, California 95814

            7



            8   For the State Water Contractors:



            9           THE METROPOLITAN WATER DISTRICT OF SOUTHERN

                        CALIFORNIA

           10           By:  BECKY DELL SHEEHAN

                        Attorney at Law

           11           1121 L Street, Suite 900

                        Sacramento, California 95814-3974

           12



           13   Also Present:



           14           LIA SPALETTA



           15



           16   The Videographer:



           17           Sacramento Legal Video Center

                        (916) 451-7600

           18           Eric Allen



           19



           20                             --o0o--



           21



           22



           23



           24



           25





                                                                             122

�









            1             I N D E X   O F   E X A M I N A T I O N



            2

                                                                 Page

            3



            4   Examination by Ms. Spaletta...................... 127



            5   Examination by Mr. O'Laughlin.................... 164



            6   Examination by Ms. Zolezzi....................... 186



            7   Further Examination by Mr. Kelly................. 190



            8   Further Examination by Mr. O'Laughlin............ 195



            9   Examination by Ms. McGinnis...................... 200



           10



           11



           12                             --oOo--



           13



           14

                                      E X H I B I T S

           15

                Deposition Exhibit No.                          Page

           16

                103    Notice of Public Workshop, September

           17          24, 2014; four pages..................... 125



           18   104    Map - Delta Tide Levels; one page........ 125



           19   105    Water Code Section 11460; one page....... 158



           20   106    Delta Protection Act; one page........... 159



           21   107    Excerpts from an April 6, 2015, Order

                       Modifying an Order that Approved in Part

           22          and Denied in Part a Petition for

                       Temporary Urgency Changes to License and

           23          Permit Terms and Conditions Requiring

                       Compliance with Delta Water Quality

           24          Objectives In Response to Drought

                       Conditions; seven pages.................. 165

           25





                                                                             123

�









            1                   E X H I B I T S (Continued)



            2   Deposition Exhibit No.                          Page



            3

                108    Attachment #2 - District Forecast of

            4          Operations dated 4/8/2015, based on a

                       DWR 4/1 forecast of unimpaired flow;

            5          one page................................. 169



            6   109    Email chain dated March 31, 2015, to

                       Tim O'Laughlin from Ronald Milligan...... 170

            7

                110    Email chain dated May 18, 2015 to Steve

            8          Knell from Tim O'Laughlin, with attached

                       New Melones Operations Plan, May 2015;

            9          five pages............................... 171



           10   111    Draft Plan for Stanislaus River

                       Operations to Protect Fish and Wildlife.. 172

           11



           12



           13



           14                           --o0o--



           15



           16



           17



           18



           19



           20



           21



           22



           23



           24



           25





                                                                             124

�









            1          BE IT REMEMBERED, that on Wednesday, November 25,



            2   2015, commencing at the hour of 8:05 a.m. thereof, at the



            3   Law Offices of Somach, Simmons & Dunn, 500 Capitol Mall,



            4   Suite 1000, Sacramento, California, before me, THRESHA



            5   SPENCER, a Certified Shorthand Reporter in the State of



            6   California, duly authorized to administer oaths and



            7   affirmations, there personally appeared



            8                         THOMAS HOWARD,



            9   called as witness herein, who, having been duly sworn, was



           10   thereupon examined and interrogated as hereinafter set



           11   forth.



           12                             --o0o--



           13                           (Whereupon, Exhibit Nos. 103-104



           14                            were marked for identification.)



           15           THE VIDEOGRAPHER:  Good morning.  My name is Eric



           16   Allen.  I will be videotaping this proceeding on behalf of



           17   Sacramento Legal Video Center, LLC, located at 3550 Watt



           18   Avenue, Suite 140, in Sacramento, California.



           19           The date is November 25th, 2015, and the time on the



           20   video monitor is 8:05 a.m.  Our location is Somach, Simmons



           21   & Dunn, 500 Capitol Mall, Suite 1000, Sacramento,



           22   California.



           23           We are here in the matter of In Re:  Alleged



           24   Unauthorized Diversion of Water by Byron-Bethany Irrigation



           25   District.
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            1           This is Volume II in the continued -- continued



            2   deposition of Thomas Howard.  The noticing attorney is



            3   Jennifer Spaletta.  The court reporter is Thresha Spencer of



            4   Kathryn Davis & Associates.



            5           This is a single-track recording.  Overlapping



            6   voices cannot be separated.  Private discussions on the



            7   record will also be recorded.



            8           Would counsel please identify yourselves, your



            9   firms, and those you represent.



           10           MS. SPALETTA:  This is Jennifer Spaletta.  I



           11   represent Central Delta Water Agency, and we are sitting



           12   around a round table, so we'll go ahead and have additional



           13   introductions, starting with counsel for the witness.



           14           MR. HILDRETH:  Russell Hildreth, counsel for the



           15   witness.



           16           MS. AUE:  Marianna Aue, State Water Resources



           17   Control Board, Office of Chief Counsel.



           18           MR. WEAVER:  I'm Nathan Weaver, State Water



           19   Resources Control Board, Office of Chief Counsel.



           20           MR. TAURIAINEN:  Andrew Tauriainen, Office of



           21   Enforcement, for the Prosecution Team.



           22           MR. KELLY:  Daniel Kelly, Somach, Simmons & Dunn,



           23   for Byron-Bethany Irrigation District.



           24           MS. ZOLEZZI:  Jeanne Zolezzi, General Counsel for



           25   the West Side, Patterson, and Banta-Carbona Irrigation
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            1   Districts.



            2           MR. GREEN:  David Green with Spaletta Law,



            3   representing Central Delta Water Agency.



            4           MS. McGINNIS:  Robin McGinnis, counsel for



            5   California Department of Water Resources.



            6           MS. AKROYD:  Rebecca Akroyd, Kronick Moskovitz, for



            7   Westlands Water District.



            8           MR. O'LAUGHLIN:  Tim O'Laughlin, San Joaquin



            9   Tributaries Authority.



           10           (Whereupon, the witness was sworn.)



           11           THE WITNESS:  Thomas Howard, Executive Director,



           12   State Water Resources Control Board.



           13                   EXAMINATION BY MS. SPALETTA



           14   Q       BY MS. SPALETTA:  Good morning, Mr. Howard.  Thank



           15   you for coming back for the continuation of your deposition,



           16   particularly on this day before a holiday, we do appreciate



           17   it.  We're going to go ahead and continue with my



           18   questioning; Mr. Kelly questioned you before.



           19           The first thing I'd like to ask you about are the



           20   communications that you had with any representatives of the



           21   Department of Water Resources regarding curtailments.



           22           What communications did you have with the Department



           23   of Water Resources regarding curtailments in 2015?



           24   A       I don't recall any specific conversations with the



           25   Department regarding curtailments in 2015.
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            1   Q       Who was your normal point of contact with the



            2   Department of Water Resources?



            3   A       I didn't -- I wouldn't say I had a normal point of



            4   contact, but I rarely talked to anyone other than perhaps



            5   Mark and Bill Croyle.



            6   Q       And in what context did you talk --



            7   A       Mark Cowin, that is.



            8   Q       In what context did you talk to Mark Cowin and Bill



            9   Croyle?



           10   A       Well, I see them at the Drought Task Force meetings,



           11   and I occasionally have meetings regarding various issues



           12   with Mark.



           13           Bill I usually see at the Drought Task Force



           14   meetings, which reminds me with respect to your previous



           15   question.  I did discuss that the timing of curtailments at



           16   the Drought Task Force meetings that it was coming up or,



           17   you know, the hydrology looked like we would be curtailing a



           18   certain number of parties, and the Department of Water



           19   Resources was at those meetings.



           20   Q       How frequently did the Drought Task Force meetings



           21   occur?



           22   A       Once a week during part of the year, and then once



           23   every two weeks during the other parts of the year.



           24   Q       And who attended those meetings?



           25   A       Well, there were a lot of people there from various
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            1   parts of the administration, most of them I didn't know.



            2   Wade Crowfoot usually was chairing the meeting and Cal OES



            3   was a representative of the Department of Water Resources,



            4   the State Water Board, and plus about every other state



            5   agency had a director or deputy director there.  There were



            6   often board people at these meetings.



            7   Q       Were there any people at these meetings who



            8   represented an entity or a stakeholder other than a state



            9   agency?



           10   A       No.  I think it was exclusively for state agencies;



           11   though, occasionally, I think there were some guests that



           12   were invited after the regular meeting to do a presentation,



           13   like PPIC report or something like that, when they would



           14   come and talk for 15 minutes or so, but they wouldn't



           15   participate in the meeting itself.



           16   Q       Did Mr. Cowin indicate to you during any of the



           17   times that you met with him that he wanted the State Board



           18   to undertake curtailments in 2015?



           19   A       I don't have any recollection of that.



           20   Q       Do you have any recollection at all of what you and



           21   Mr. Cowin spoke about?



           22   A       Well, at those meetings, I don't believe we had any



           23   real, you know, dialogue.  These were meetings in which



           24   people reported out what was, you know, happening in their



           25   agency that was important.
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            1   Q       You also said that you had --



            2   A       That was drought-related.



            3   Q       I'm sorry to cut you off.



            4   A       Sure.  I'm sorry.



            5   Q       Is there anything else you wanted to add?



            6   A       No.



            7   Q       You also said you had other meetings with Mr. Cowin?



            8   A       Yeah.  You know, I've had meetings off and on with



            9   Mr. Cowin, yes.



           10   Q       Okay.  And during those other meetings, did you and



           11   Mr. Cowin discuss curtailments?



           12   A       Not to my recollection.



           13   Q       You don't remember that?



           14   A       No.



           15   Q       How about meetings with representatives of the



           16   Bureau of Reclamation?  Did you have any meetings with



           17   representatives of the Bureau to discuss curtailments in



           18   2015?



           19   A       Not to my recollection.



           20   Q       How about any meetings with representatives of



           21   Westlands Water District?



           22   A       Not to my recollection.



           23   Q       Any meetings with representatives of the State Water



           24   Contractors?



           25   A       Well, there was a meeting that I had where they
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            1   brought their complaint in -- or at least they hadn't filed



            2   their complaint yet, and they -- regarding unlawful



            3   diversion of water, Delta diverters, and they ran through



            4   some of the plots that they -- that I later saw was in their



            5   complaint.



            6   Q       And they filed their complaint in June of 2015, so



            7   this meeting would have occurred before then?



            8   A       I think a week or so before; it was shortly before



            9   they intended to file.



           10   Q       Did you discuss potential curtailments at that



           11   meeting?



           12   A       Not to my recollection.



           13   Q       And I've asked you about meetings.  What about



           14   telephone calls?  Have you had any telephone calls in 2015



           15   with representatives of DWR regarding curtailments?



           16   A       Not to my recollection.



           17   Q       And what about any of the other entities that I just



           18   asked you about regarding meetings?  Bureau of Reclamation,



           19   Westlands Water District, or State Water Contractors?



           20   A       Not to my recollection.



           21   Q       Is there anything that would refresh your memory?



           22   A       I wouldn't know how to answer that.  I suppose if I



           23   saw some communication that said I had had such a meeting,



           24   but I -- I don't know.



           25   Q       Do you keep a log of the people you meet with or
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            1   your telephone calls?



            2   A       I have a calendar, and it will -- it identifies who



            3   I meet with.  I've never looked back at it, so I don't know



            4   how long it is kept active.  And I don't keep any record of



            5   telephone calls, no.



            6   Q       Okay.  We marked two exhibits before we started



            7   today.  The first one is Exhibit 103, which is a notice of



            8   public workshop, and the second one is Exhibit 104, which is



            9   a map of the Delta channels.



           10           Have you had a chance to look at those exhibits?



           11   A       Not 104.



           12   Q       Okay.



           13   A       I was looking at 103 earlier.



           14   Q       Well, we're actually going to start with 104.  So if



           15   you could just take a minute to look at Exhibit 104, which I



           16   will represent to you is a copy of page 20 out of the DWR



           17   Sacramento-San Joaquin Delta Atlas.



           18   A       (Witness reviewing.)  All right.



           19   Q       Okay.  Thank you.  So we have a copy of the Delta



           20   Atlas, and do you understand Exhibit 104 to depict the Delta



           21   and the various water channels of the Delta?



           22   A       Yes.



           23   Q       And do you see at the bottom, Clifton Court Forebay?



           24   A       Yes.



           25   Q       And do you understand that BBID's point of diversion
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            1   is a little bit north of Clifton Court Forebay?



            2   A       Yes.



            3   Q       Or in the vicinity of Clifton Court Forebay -- oh,



            4   actually, Mr. Kelly is correcting me.  It is slightly below



            5   Clifton Court Forebay.



            6   A       Okay.



            7   Q       Do you understand that?



            8   A       Yes.



            9   Q       And then do you understand West Side Irrigation



           10   District's point of diversion to be along Old River, which



           11   is also near the bottom of the map?



           12   A       I don't know where West Side's diversion point is.



           13   Q       You don't?



           14   A       No.



           15   Q       Do you understand it to be on a channel of the



           16   Delta?



           17   A       My understanding is it was within the legal



           18   boundaries of the Delta.



           19   Q       Okay.  Within the legal boundaries of the Delta,



           20   what are the different sources of water present in the



           21   channels?



           22   A       That's a difficult question since I imagine the



           23   composition is different at different locations at the



           24   Delta -- in the Delta.



           25           On the Sacramento side, in the northern part, I
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            1   would assume it's mostly, if not exclusively, Sacramento



            2   River water.  Similarly, on the southern part on the San



            3   Joaquin and on the east side tributaries.



            4           As you move farther westward, I assume that there's



            5   a combination of saltwater and fresh water, probably a



            6   gradient of higher quantities of saltwater as you move



            7   farther west.



            8   Q       Any other sources of water in these channels?



            9   A       No.



           10   Q       What about return flows from the use of groundwater?



           11   A       Well, yeah, but I assume that they originated from



           12   either the Sacramento Basin or the San Joaquin Basin or from



           13   the ocean.



           14   Q       And then another source would also be stored water



           15   releases, right, that are not natural flow, as we've



           16   discussed previously, correct?



           17   A       Yeah.  Again, I only characterize them as fresh



           18   waters flowing down the Sacramento, so that includes various



           19   tributaries, stored water, abandoned water, yes.



           20   Q       Now, I believe we established during the first part



           21   of your deposition that the water availability analysis that



           22   your staff conducted only looked at full natural flow,



           23   correct?



           24   A       Well, it looked at demand in the system as well and



           25   did look at sources of supply, yes.
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            1   Q       Well, which sources of supply did the water



            2   availability analysis include?



            3   A       Well, I know that there were -- that they looked at



            4   gages on upper -- on tributaries, which I would characterize



            5   more as full natural flow, but I was under the understanding



            6   that they were also looking at some of the gages at



            7   downstream locations, which may have information other than



            8   full natural flow in it.



            9   Q       Okay.  Do you understand whether or not your staff



           10   considered the combination of saltwater and fresh water in



           11   the Delta?



           12   A       I don't believe that they counted saltwater, but --



           13   Q       What about the mixture?



           14   A       Well, I believe they were looking at upstream -- at



           15   sources upstream of the Delta.



           16   Q       Why didn't they include the mixture of saltwater and



           17   fresh water actually present in the Delta channels?



           18           MR. HILDRETH:  Calls for speculation.



           19           MS. AUE:  You can still answer.



           20           THE WITNESS:  Yeah.  They were looking at sources of



           21   supply flowing into the Delta.



           22   Q       BY MS. SPALETTA:  But you would agree with me that



           23   there is actually another source of supply in the Delta



           24   channels that's a mixture of fresh water that previously



           25   flowed into the Delta and saltwater, correct?
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            1   A       There is water in Delta channels, yes.



            2   Q       So my question is why didn't your staff include the



            3   water that's actually in the Delta channels that makes up



            4   this mixture in the supply side of the water availability



            5   analysis?



            6           MR. HILDRETH:  Calls for speculation.  Lack of



            7   foundation.



            8           THE WITNESS:  Well, again, it wasn't involved in the



            9   methodology that we were using to determine water



           10   availability.



           11   Q       BY MS. SPALETTA:  I understand you weren't involved



           12   in the methodology --



           13   A       No, I didn't say I wasn't involved.  I said the



           14   calculation they did, did not involve -- was used -- was a



           15   different methodology than that.



           16   Q       So I understand that it was different, that it did



           17   not include this mixture of water that's actually present in



           18   the Delta channels.  My question, though, is why not?  Who



           19   made the decision not to include it and what was the



           20   rationale for that decision?



           21           MR. HILDRETH:  Calls for speculation.



           22           THE WITNESS:  I have no recollection of any



           23   discussion in that regard.



           24   Q       BY MS. SPALETTA:  Okay.  So then let's look at



           25   Exhibit 103.  Exhibit 103 is the Notice of Public Workshop
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            1   for Central and Southern Delta Water Availability and Use



            2   which was scheduled for Wednesday, September 24th, 2014, by



            3   the State Water Resources Control Board.



            4           Do you remember this workshop?



            5   A       Only vaguely, I must admit.



            6   Q       Whose idea was it to have this workshop?



            7   A       I don't recall.



            8   Q       Do these workshops normally get set up with your



            9   input or does someone else just decide that they want to



           10   have a workshop?



           11   A       I'm sure I had some input into the question.



           12   Q       So the purpose of this workshop was to receive



           13   comments and discuss the process the State Water Board



           14   should use to address recent allegations and legal theories



           15   regarding the sources and quantity of water supplies



           16   available for diversion and use within the central and



           17   southern Delta.



           18           Do you recall that as being the purpose?



           19   A       I looked at the notice, and that is what it says.



           20   Q       Do you have an understanding as to why it was



           21   necessary for the State Board to hold this workshop?



           22   A       Well, it says in the notice that it was based on the



           23   State Water Board receiving a joint letter signed by



           24   Department of Water Resources and U.S. Bureau of Reclamation



           25   claiming unlawful diversions of stored project water by
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            1   riparian and pre-1914 water users within central and



            2   southern Delta.  So that we had a complaint, I guess I



            3   characterize it as, and the Board decided specific -- most



            4   specifically, Felicia, would have decided, since she's the



            5   one who sets the Board's agenda to hold a workshop.



            6   Q       So you've characterized the letter from the projects



            7   as a complaint.  Did the State Board officially make that



            8   letter of complaint and seek responses to the complaint?



            9   A       Well, it's a claim of unlawful diversions, according



           10   to the notice.



           11   Q       So did the State Board characterize the letter as a



           12   formal complaint and seek responses?



           13   A       I don't think that -- I don't know whether they



           14   characterized it as a formal complaint.



           15   Q       Now, my understanding is that this workshop was not



           16   designed to actually resolve the issues raised by the



           17   project's letter, but it was simply to obtain comments



           18   related to the best process to resolve those issues; is that



           19   your understanding as well?



           20   A       Yes.



           21   Q       And the State Board did, in fact, receive various



           22   comments from different stakeholders, correct?



           23   A       Yes.



           24   Q       So what happened next at the State Board?  Once they



           25   had this workshop and they received the comments from the
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            1   stakeholders about the best process, what did the State



            2   Board do?



            3   A       Regarding follow-up from the workshop, I don't



            4   recall.



            5   Q       You don't recall?



            6   A       No.



            7   Q       You don't recall anything happening after the



            8   workshop?



            9   A       I think we sent out information request orders to



           10   get the amount of water that was being diverted by Delta



           11   diverters.  I mean, that's my recollection.



           12   Q       But wasn't the issue raised in the project's



           13   complaint that people in the Delta had no right to divert



           14   the bay water that was mixing in the Delta channels?  I



           15   mean, wasn't that the gist of the complaint?



           16   A       I thought it was more they had no right to divert



           17   stored water from project reservoirs.



           18   Q       So you didn't understand one of the issues to be



           19   whether or not people in the Delta had a right to divert



           20   this mixture of fresh and saltwater that's present in the



           21   Delta channels?



           22   A       I must have misunderstood the question.  I thought



           23   you were asking why we held the workshop, which was what



           24   initiated it again.  And that, again, was the claim there



           25   was somebody taking stored water, but the discussions
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            1   centered -- was -- involved broader questions of water



            2   availability within the Delta.



            3   Q       So I think you and I are on the same page here that



            4   there are really kind of two questions.  One is the ability



            5   of people in the Delta to divert stored water moving through



            6   the Delta, and then there's also the separate question,



            7   which is taking stored water out of the equation, the



            8   ability of people in the Delta to divert this mixture of



            9   fresh and saltwater that moves around in the Delta channels.



           10           Do you agree with that?



           11   A       Could you repeat the question?



           12   Q       I'll have the court reporter read it back, please.



           13           (Whereupon, the record was read.)



           14           THE WITNESS:  I don't know that I agree that there's



           15   a question as to whether or not you can take out stored



           16   water because you can't take out stored water; there will be



           17   stored water in the Delta.



           18           So the question is whether or not that stored water,



           19   it requires some level of protection.



           20   Q       BY MS. SPALETTA:  And what about the second part of



           21   my question?



           22   A       Well, again, I don't know -- I've never thought of



           23   it in that context because, as I said, there is stored water



           24   in the Delta at certain times.  And the question that I've



           25   always been -- or that I've viewed it as is who has the
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            1   right to divert that stored water.



            2   Q       So let's look at BBID's water right for a minute,



            3   and it has a priority date of 1914.



            4           Do you understand that?



            5   A       I can't swear to that, but it sounds about right,



            6   yes.



            7   Q       And you agree with me that that priority date is



            8   quite a bit before the projects even came into existence?



            9   A       Yes.



           10   Q       So BBID had this water right to divert from a



           11   channel of the Delta for several decades before we had the



           12   issue of stored water being present in the Delta channels,



           13   right?



           14           MR. HILDRETH:  Calls for a legal conclusion.



           15           THE WITNESS:  I think there was probably stored



           16   water.  There were storage reservoirs prior to 1914, I



           17   understand, within the Central Valley.



           18   Q       BY MS. SPALETTA:  But there wasn't the State Water



           19   Project or Central Valley Project stored water?



           20   A       That is true.



           21   Q       So what I'm trying to understand is you think that



           22   the water availability analysis for BBID's water right



           23   changed from the time that they diverted pre-CVP and State



           24   Water Project or has it been the same?



           25           MR. HILDRETH:  Calls for a legal conclusion.
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            1           THE WITNESS:  Could you repeat the question?



            2           (Whereupon, the record was read.)



            3           THE WITNESS:  I don't know the answer to that



            4   question.



            5   Q       BY MS. SPALETTA:  It wasn't a very good question, so



            6   I'm going to ask a different one.



            7           You've just described to me the issue raised in this



            8   workshop as being centered on the issue of stored water



            9   moving through the Delta, but what I'm trying to understand



           10   is the second issue, which is the fact that there's this



           11   mixture of fresh and saltwater in the Delta channels



           12   regardless of whether you have the projects operating.



           13           So since you were the one who issued the



           14   curtailments, I'm trying to understand whether a curtailment



           15   was based solely on the desire to protect the stored water



           16   moving through the Delta during 2015 or whether the



           17   curtailment was based on your view that entities like BBID



           18   with a pre-1914 water right to divert from the Delta channel



           19   had no right to divert this mixture of salt and fresh water



           20   that would have been present in the Delta channels even



           21   without the projects?



           22           MR. HILDRETH:  Calls for a legal conclusion.



           23   Q       BY MS. SPALETTA:  You can answer.



           24   A       Well, I don't know if I, you know, agree with the



           25   premise of the question that the purpose -- or that what I
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            1   was doing was protecting stored water.  If I were doing



            2   that, I would have requested that the party that my staff



            3   use a Term 91 type of stored water release tracking in order



            4   to decide whether or not there should be curtailments in the



            5   system.



            6           But we didn't use that method.  We looked at the



            7   amount of fresh water that was moving through the system,



            8   and then, you know, tried to track what demands were being



            9   placed on that fresh water.



           10           So, I don't know, perhaps you could reframe the



           11   question since you're assuming that we were -- it sounds



           12   like the assumption was we were tracking stored water in the



           13   system, which we weren't.



           14   Q       Let me just ask a simpler question.



           15           Was one of the purposes of the curtailments to



           16   protect stored water?



           17   A       No.



           18   Q       It wasn't?



           19   A       It was a consequence; it wasn't the purpose.  The



           20   purpose was to implement the state's water right priority



           21   system, as we understood it.



           22   Q       But this is the first time in history that the State



           23   Board has curtailed a pre-1914 water right in the Delta,



           24   correct?



           25   A       I don't know the answer to that.  I know we've
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            1   curtailed pre-1914 rights, but I don't know whether any were



            2   curtailed within the legal Delta.  And this was the worse



            3   drought in, at least as far as I'm aware, over the last four



            4   years in the state's history, which is why I felt it was



            5   important to try to protect the state's water right priority



            6   system.



            7   Q       So you said that protecting stored water was a



            8   "consequence of the curtailments."  How was it a



            9   consequence?



           10   A       Well, the projects are the entity that are the



           11   guarantor of the system of the water quality in the Delta,



           12   and so to the extent that parties take water that's in



           13   excess of the natural flow in the system, the projects have



           14   to release stored water in order to maintain the salinity



           15   gradient in the Delta.



           16   Q       So by curtailing diverters in the Delta, is it your



           17   understanding that the projects then had to release less



           18   stored water?



           19   A       That is the consequence.



           20   Q       Was that consequence actually documented this summer



           21   after the curtailments?



           22   A       We did not attempt to document it.



           23   Q       What is your understanding that that is the



           24   consequence based on if it wasn't documented?



           25   A       Well, if parties would have taken water during that
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            1   period, whether upstream or not, I would have assumed



            2   additional salinity intrusion into the Delta that would have



            3   had to require project stored water to be released in order



            4   to maintain the standards that were in effect.



            5   Q       So then by curtailing these prior right holders, you



            6   aided the salinity of the system?



            7   A       No.  I -- the intent was to implement the water



            8   right priority system in the State of California.  I think



            9   that had certain consequences, but that wasn't -- we weren't



           10   doing it in order to alleviate those consequences, we were



           11   doing it in order to implement the water right priority



           12   system.



           13   Q       So if that was the reason, then is it -- is my



           14   understanding correct that you do not believe that either



           15   West Side or BBID has a right to divert the mixture of



           16   saltwater and fresh water present in the Delta channels?



           17           MR. HILDRETH:  Calls for a legal conclusion.



           18           THE WITNESS:  Yeah.  I don't know the answer to that



           19   question.



           20   Q       BY MS. SPALETTA:  Did you try to answer it before



           21   you approved the water availability analysis and



           22   curtailments for those entities?



           23   A       What we did was, I think, you know, what we've



           24   described here in the past, we looked at what we believe to



           25   be the available fresh water supply and we looked at the
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            1   demands that were being imposed on that supply, and we



            2   curtailed people accordingly.



            3   Q       So based on that answer, I think the answer to my



            4   question is no, you did not consider it?



            5           MR. HILDRETH:  Misstates his testimony.



            6   Q       BY MS. SPALETTA:  Is that correct?



            7   A       Well, it wasn't in the calculation that we did.



            8   Q       So it was omitted as a source of supply?



            9   A       Well, no, I don't think it was omitted because there



           10   was fresh water being diverted, and we were looking at the



           11   availability of fresh water.



           12   Q       The water that was at BBID's point of diversion this



           13   summer, was it 100 percent fresh water?



           14           MR. HILDRETH:  Calls for speculation.



           15   Q       BY MS. SPALETTA:  Or was it a mixture?



           16   A       Well, 100 percent is, you know, a difficult question



           17   to answer.  I assume that at some times of the year it might



           18   have been and at other times of the year it might not have



           19   been.



           20   Q       Well, it was a mixture, though, according to what



           21   you've said already today.  The water at that place, BBID's



           22   point of diversion, was a mixture --



           23           MR. HILDRETH:  Mischaracterizes his testimony.



           24   Q       BY MS. SPALETTA:  -- of fresh water and saltwater?



           25           MR. HILDRETH:  And it's vague as to time also.
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            1           THE WITNESS:  Yeah, I -- again, some times of the



            2   year, yes; some times of the year, no.  I think I testified



            3   that as we move farther west, you see more and more of



            4   potential, you know, ocean intrusion.  I don't know where



            5   BBID is in relation to that specifically, so, you know, I'm



            6   uncertain as to the answer.



            7   Q       BY MS. SPALETTA:  So going back to Exhibit 103,



            8   which was this public workshop where the State Board



            9   received comments on the process that it should use to



           10   resolve these issues.  Was there any follow-up discussion



           11   after the workshop about how to take the information



           12   received and move forward with the process?



           13           MR. HILDRETH:  Asked and answered.  Follow-up



           14   discussion with who?



           15   Q       BY MS. SPALETTA:  You can answer.



           16   A       The only follow-up I recall are the information



           17   orders.  I'm not sure if they were specifically the



           18   consequence of this or just a subsequent development of,



           19   but --



           20   Q       BY MS. SPALETTA:  Was there any discussion with any



           21   member of the Board about, "How do we get this issue



           22   resolved?  Do we have an enforcement proceeding, do we have



           23   a public hearing, do we let a court decide it?"



           24           Is there any discussion to that effect?



           25           MR. HILDRETH:  You can answer yes or no, but you
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            1   can't talk about the content.



            2           MS. SPALETTA:  Is that a direction not to answer the



            3   question?



            4           MR. HILDRETH:  No.  It was a direction he can answer



            5   yes or no.  If your next question is what did he talk about,



            6   then I will instruct him not to answer.



            7           MS. SPALETTA:  What is the instruction based on?



            8           MR. HILDRETH:  Deliberative process.



            9           MS. SPALETTA:  So you're going to instruct him not



           10   to answer the question on deliberative process grounds?



           11           MR. HILDRETH:  If you ask that question, yes.



           12           THE WITNESS:  Could I have the question again?



           13           (Whereupon, the record was read.)



           14           THE WITNESS:  Could I ask for clarification?



           15   Q       BY MS. SPALETTA:  Yes.



           16   A       Do you mean related to this workshop?



           17   Q       Yes.



           18   A       Not to my recollection, directly related to this



           19   workshop, no.



           20   Q       What about any discussion that was not directly



           21   related to the workshop?



           22   A       Yes.



           23   Q       And do you understand that that discussion would



           24   have been covered by a deliberative process privilege or did



           25   it occur in a different context?
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            1           MR. HILDRETH:  Let me clarify it.  If it was in a



            2   public meeting, he can answer the question.



            3   Q       BY MS. SPALETTA:  Was it in a public meeting?



            4   A       No.



            5   Q       It was not in a public meeting?



            6   A       No.



            7   Q       Who was present?



            8   A       I know I've discussed this issue with board members,



            9   perhaps all of them separately.  I'm not sure whether I've



           10   talked to all of them, so I can't give you a list of which



           11   ones I've discussed, but with board members.



           12   Q       Anyone other than board members?



           13   A       I'm sure my staff as well.



           14   Q       And were those discussions a precursor to the BBID



           15   or West Side enforcement actions?



           16   A       Well, not directly, no.



           17   Q       Okay.  So they were not discussions relating to the



           18   pending enforcement actions?



           19   A       Oh, no.



           20   Q       So what did the discussions relate to?



           21           MR. HILDRETH:  Are you talking about his discussions



           22   with staff?



           23   Q       BY MS. SPALETTA:  He indicated he had discussions



           24   with the various board members.



           25   A       And staff.
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            1   Q       And staff.  Which staff were present?



            2   A       I don't recall, but I imagine -- well, I won't



            3   imagine.  I don't recall specifically.



            4   Q       Well, who is the group that could have been there?



            5   A       Caren Trgovcich, Barbara Evoy, John O'Hagan.



            6   Q       Michael George?



            7   A       Not to my recollection.



            8   Q       And one or more board members would have been



            9   present during these discussions as well?



           10   A       Not to my recollection.



           11   Q       So you indicated that these discussions were not



           12   directly affiliated with the two pending enforcement



           13   actions.  What was the affiliation or the context for those



           14   discussions?



           15   A       The question was what would be the consequence of



           16   issuing curtailment notices based on this methology that we



           17   used to determine water availability on Delta diverters, in



           18   general.



           19   Q       And what were those consequences?



           20   A       Well, I guess we imagined -- I imagined that it



           21   would be a -- eventually, a proceeding in front of the Board



           22   to determine whether or not the method that we were using



           23   was the appropriate method.



           24   Q       Was there any discussion about the desire to have



           25   that proceeding occur before actually undertaking the
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            1   curtailment so that the issue could be decided before



            2   people's water rights were cut off?



            3   A       I don't recall.



            4   Q       Whose idea was it to cut the water rights off first



            5   and have the issue decided later?



            6   A       I don't recall.  I don't believe we -- the



            7   discussions were necessarily framed in that way.



            8   Q       Well, how were they framed?



            9   A       They were framed in the context that we believed we



           10   had a method that was the appropriate way to determine water



           11   availability, but what would be the consequence of that on



           12   Delta diverters.



           13   Q       Did you understand that the method that you believe



           14   was appropriate was not a method that those in the Delta



           15   believed was appropriate?



           16   A       I believe I heard that sort of thing at the



           17   workshop, yes.



           18   Q       Was there any authority or precedent that you were



           19   relying on for your understanding that your method was



           20   appropriate?



           21           MR. HILDRETH:  Calls for a legal conclusion.  Calls



           22   for -- if you had discussions with your lawyers about that,



           23   you don't have to divulge that.



           24           THE WITNESS:  Could you repeat the question?



           25   Q       BY MS. SPALETTA:  I'll ask the court reporter to
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            1   read it back, please.



            2           (Whereupon, the record was read.)



            3           THE WITNESS:  It was just my understanding it was a



            4   good characterization of water availability.



            5   Q       BY MS. SPALETTA:  Well, did you do any due diligence



            6   to confirm that understanding prior to selecting the



            7   methodology?



            8   A       I don't know what you mean by "due diligence."



            9   Q       Well, there's more than one way to slice the pie,



           10   right?  So my question is, what did you do to educate



           11   yourself on the method that you were going to choose?



           12           MR. HILDRETH:  Asked and answered.



           13           THE WITNESS:  I saw that there were two general



           14   approaches, and I felt that this one was an appropriate



           15   approach.



           16   Q       BY MS. SPALETTA:  And why did you think that the



           17   approach that you selected was appropriate?



           18   A       Ultimately, it's because my opinion is stored water



           19   is a -- functionally, a property right.  And to the extent



           20   parties divert that stored water is past being -- the level



           21   of stored water released has to be increased, and BBID was



           22   diverting during a season when projects' stored water was



           23   going into the Delta, that there wasn't -- and there wasn't



           24   the natural flow to support that diversion and maintain the



           25   salinity grading in the Delta that was necessary to protect
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            1   public trust uses and -- well, public trust uses.  That



            2   requires some other party to release stored water into the



            3   system to support BBID's diversion.



            4   Q       Does the -- excuse me.  Has the State Water Resource



            5   Control Board conditioned BBID's water right to require it



            6   to cease diversions to protect the salinity grading in the



            7   Delta?



            8   A       Not that I'm aware of.



            9   Q       Has the State Water Resource Control Board



           10   conditioned BBID's water right to protect public trust



           11   values?



           12   A       Not that I'm aware of.



           13   Q       Now, under the Temporary Urgency Change Petition,



           14   the projects had to provide monthly summary reports to the



           15   Board, correct?



           16   A       That sounds right, but I wouldn't swear to it.



           17   Q       Who was in charge at the Board of receiving the



           18   information from the projects pursuant to the Temporary



           19   Urgency Change?



           20   A       I don't know the person.



           21   Q       It wasn't you?



           22   A       I don't recall seeing the monthly reports, no.



           23   Q       And you don't remember who you assigned that task



           24   to?



           25   A       It would have been Division of Water Rights, so you
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            1   would have to ask Barbara who that task was assigned to.



            2   Q       Did you or anyone on your staff keep track of which



            3   regulatory condition was controlling the release of stored



            4   water by the projects during the summer of 2015?



            5   A       I believe that that was a subject of discussion --



            6   that sort of thing was a subject of discussion at the RTDOT



            7   meetings.



            8   Q       What's the RTDOT?



            9   A       Real Time Drought Operations Team.



           10   Q       Did you attend those meetings?



           11   A       No.



           12   Q       Who did for your staff?



           13   A       Les Grober and Diane Riddle.



           14   Q       Are they on the hearing team staff?



           15   A       I don't know which team they're on.



           16           MS. SPALETTA:  Okay.  Let's take a five-minute



           17   break.



           18           THE VIDEOGRAPHER:  We're now going off the record at



           19   8:49 a.m.



           20           (A recess was taken.)



           21           THE VIDEOGRAPHER:  We're now going back on the



           22   record at 9:01 a.m.



           23   Q       BY MS. SPALETTA:  All right.  We're back from a



           24   short break.



           25           Mr. Howard, right before we took a break, you told





                                                                             154

�









            1   me that one of the consequences of the curtailments was to



            2   protect public trust resources; is that correct?



            3   A       Yes, that is what I said.



            4   Q       And what is the public trust value that was



            5   protected during June as a result of the curtailment?



            6           MR. HILDRETH:  June of 2015?



            7   Q       BY MS. SPALETTA:  Yes.



            8   A       Well, I operate under the assumption that there are



            9   a broad range of benefits for fresh water supply in a Delta



           10   of, you know, fish protection, protection for -- of



           11   agricultural quality, M&I water, aquatic habitat of various



           12   sorts, wetlands, tidal wetlands.



           13   Q       Decision 1641 defines the parameters under which the



           14   state and federal projects must operate to protect those



           15   public trust values, correct?



           16           MR. HILDRETH:  Calls for a legal conclusion.



           17           THE WITNESS:  It provides the requirements under



           18   which they must operate, yes.



           19   Q       BY MS. SPALETTA:  And for June of 2015, what was the



           20   controlling requirement under Decision 1641, if you know?



           21   A       Well, I don't know specifically, though I know that



           22   at some point -- at some points it's actual flow standards



           23   and sometimes it's salinity at various locations.



           24           The assumption is that when we establish a standard



           25   for a particular location, it actually has multiple
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            1   benefits, both to protect the specific targeted purpose plus



            2   provide fishery protection, for example, and water supply



            3   for wetlands and tidal wetlands, et cetera.



            4   Q       The Delta outflow objective in Decision 1641, are



            5   you familiar with that?



            6   A       There are several Delta outflow objectives.



            7   Q       We previously marked an exhibit, I believe it is



            8   Exhibit 67.  Do you see that?



            9   A       I do.



           10   Q       And this was your order conditionally approving the



           11   temporary urgency changes for the projects from -- let's see



           12   what date this is -- July 2015?  The date is on page 31.



           13   A       July 3rd, yes.



           14   Q       Okay.  And then attached to this order are the



           15   tables which identify the various salinity and flow



           16   objectives.



           17   A       Yes.



           18   Q       Correct?  Okay.  And so the flow objectives you were



           19   just talking about are in Table 3, continued on page 184 of



           20   the attachment; is that right?



           21   A       The objectives I was just referring to?



           22   Q       Yes.



           23   A       I don't know that they are exclusively on Table 3,



           24   no.



           25   Q       Where else are they?  The flow --
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            1   A       I need some clarification on the question.



            2   Q       Sure.  You said there were various flow objectives



            3   in play in June of 2015, I believe?



            4   A       Flow and/or salinity, yeah.



            5   Q       Where are the flow objectives that were in play in



            6   June of 2015?



            7   A       Well -- a difficult question for me.  I've used



            8   salinity objectives as being flow objectives as well, so I



            9   can't look at just the flow table and say, "Those are the



           10   flow objectives" because I would have to look at this -- the



           11   whole table and look at salinity and flow and say that



           12   those, in combination, establish flow requirements, and



           13   those flow requirements achieve multiple purposes.



           14   Q       Okay.  And those objectives that you've just



           15   described are only imposed on the state and federal



           16   projects, correct?



           17           MR. HILDRETH:  Calls for a legal conclusion.



           18           THE WITNESS:  As far as I know, they're the only



           19   ones who have them in their water right permits, except for



           20   people with Term 91.



           21   Q       BY MS. SPALETTA:  And is Term 91 applicable to



           22   BBID's water right?



           23           MR. HILDRETH:  Calls for a legal conclusion.



           24   Q       BY MS. SPALETTA:  Do you know?



           25   A       It's not contained within BBID's water right.
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            1   Q       Is it applicable regardless of the fact that it's



            2   not contained in their water right?



            3           MR. HILDRETH:  Calls for a legal conclusion.



            4           THE WITNESS:  I would have to say that's a legal --



            5   I don't know.



            6   Q       BY MS. SPALETTA:  You don't know.  Okay.  Do you



            7   know if Term 91 is in West Side's water right?



            8           MR. HILDRETH:  Calls for a legal conclusion.



            9           THE WITNESS:  I don't know if it's in West Side's



           10   for certain.  I suspect not, but that's --



           11   Q       BY MS. SPALETTA:  Are you familiar with Water Code



           12   Section 11460, the Watershed Protection Act?



           13   A       It sounds familiar, yes.



           14   Q       Did you take into account Water Code Section 11460



           15   before making the curtailment decisions during 2015?



           16   A       I don't recall having any specific discussion about



           17   11460; however, again, we were looking at whether water was



           18   available under the water right priority system.



           19   Q       So we have just marked, as Exhibit --



           20           MR. HILDRETH:  105.



           21   Q       BY MS. SPALETTA:  -- 105, Water Code Section 11460.



           22                                (Whereupon, Exhibit No. 105 was



           23                                 marked for identification.)



           24           MS. AUE:  Are there more copies?



           25           MR. O'LAUGHLIN:  We ran out.
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            1           MS. SPALETTA:  You'll have to share.  Sorry.



            2   Q       BY MS. SPALETTA:  Could you please read back the



            3   last answer.



            4           (Whereupon, the record was read.)



            5   Q       BY MS. SPALETTA:  Why didn't you evaluate the



            6   watershed protection statute before making the curtailment



            7   decisions?



            8   A       We were looking at water availability.  If water



            9   isn't available, then there's no water to divert for that



           10   party.



           11                                (Whereupon, Exhibit No. 106 was



           12                                 marked for identification.)



           13   Q       BY MS. SPALETTA:  We have also marked, as



           14   Exhibit 106, the Delta Protection Act.  Are you familiar



           15   with the Delta Protection Act, which is Water Code Sections



           16   12202 through 12205?



           17   A       Well, I could read them now.  I've heard of them



           18   before and certainly read them in the past.



           19   Q       Take a minute to review them.



           20   A       (Witness reviewing.)  Okay.



           21   Q       Now that you've had a minute to read over what we



           22   marked as Exhibit 106, the Delta Protection Act, my question



           23   was, did you take into consideration the requirements of the



           24   Delta Protection Act in making the curtailment decisions in



           25   2015?
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            1   A       I don't recall any specific discussion about the



            2   Delta Protection Act.



            3   Q       Why didn't you consider the Delta Protection Act in



            4   making your curtailment decisions?



            5   A       Because we were looking at water availability.



            6   Q       Is it your understanding that the Delta Protection



            7   Act requirements have no bearing on the analysis of how much



            8   water is available for diverters in the Delta?



            9   A       It wasn't part of the calculation that we used.



           10   Q       Well, I'm not asking if it was part of the



           11   calculation.  You already told me it wasn't.  What I'm



           12   asking is whether it's your understanding that the Delta



           13   Protection Act requirements have no bearing on the



           14   determination of water availability for diverters in the



           15   Delta?



           16           MR. HILDRETH:  Calls for a legal conclusion.



           17           THE WITNESS:  Could you repeat the question?



           18           (Whereupon, the record was read.)



           19           THE WITNESS:  I don't have an opinion on that



           20   matter.



           21   Q       BY MS. SPALETTA:  I'm sorry, what was your answer?



           22   A       No opinion.



           23   Q       Okay.  Did the projects continue to export water out



           24   of the Delta after the curtailments in 2015?



           25   A       I believe in small quantities, yes.
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            1   Q       If I could please turn your attention to what's



            2   Section 12204 of Exhibit 106.  It states, "In determining



            3   the availability of water for export from the Sacramento-San



            4   Joaquin Delta, no water shall be exported which is necessary



            5   to meet the requirements of Sections 12202 and 12203 of this



            6   chapter."



            7           Do you see that?



            8   A       Yes, I do.



            9   Q       And then looking up at Section 12202, it says,



           10   "Among the functions to be provided by the State Water



           11   Resources Development System, in coordination with the



           12   activities of the United States in providing salinity



           13   control for the Delta through operation of the Federal



           14   Central Valley Project, shall be the provision of salinity



           15   control and an adequate water supply for the water users in



           16   the Sacramento-San Joaquin Delta."



           17           Was there any effort made to ensure that the



           18   projects were fulfilling the obligations of Section 12202



           19   prior to enabling the projects to continue exporting?



           20           MR. HILDRETH:  Calls for a legal conclusion.



           21           THE WITNESS:  I can only comment that we, as I've



           22   described before, we had a methodology that didn't



           23   particularly incorporate -- we did not -- we applied the



           24   methology that we developed to determine water availability,



           25   and we applied it across all the water right holders.
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            1   Q       BY MS. SPALETTA:  Well, but you actually applied a



            2   different methodology for the projects than you did for BBID



            3   and West Side, correct?



            4           MR. HILDRETH:  Misstates his testimony.



            5           THE WITNESS:  Not that I'm aware of.



            6   Q       BY MS. SPALETTA:  The projects were allowed to



            7   continue to export water out of the Delta as long as the



            8   provisions in your were met, correct?



            9   A       They were allowed to divert stored water, yes.



           10   Q       Didn't the Temporary Urgency Change Order actually



           11   allow the projects to continue to divert natural flow and



           12   abandoned flows?



           13           MR. HILDRETH:  Calls for a legal conclusion.



           14   Q       BY MS. SPALETTA:  Can you answer the question?



           15   A       I would have to double-check.



           16   Q       Look at Exhibit 67, page 22, please.



           17   A       And where should I be looking?



           18   Q       The first full paragraph on page 22, it starts with



           19   "To the extent that the projects divert natural or abandoned



           20   flows."



           21   A       Yes, I see it.



           22   Q       So, to answer my question, the projects were allowed



           23   to continue to divert natural or abandoned flows pursuant to



           24   the Temporary Urgency Change Petition, correct?



           25   A       We -- it depends on whether you're using an
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            1   accounting methodology or whether you're using a particle



            2   tracking methodology.



            3   Q       Explain, please.



            4   A       Well, using an accounting methology, the projects



            5   were pushing stored water into the system.  They were



            6   actually releasing more water throughout the system than



            7   they were collecting.  But at any particular location, that



            8   might not necessarily be the case at any particular instant.



            9   However, because from an accounting perspective, looking at



           10   the system as a whole, they were providing more than the



           11   natural flow into the system, no other legal user of the



           12   water is injured by an operation of that nature.



           13   Q       Are BBID and West Side Irrigation District legal



           14   users of water?



           15   A       As far as I know.



           16   Q       But they were curtailed?



           17   A       They were.



           18   Q       And yet the projects continued to be able to export



           19   water from the Delta?



           20   A       Stored water, yes.



           21   Q       According to the accounting method, not the particle



           22   tracking method, right?



           23   A       Yes.



           24   Q       How is that result consistent with, in your



           25   understanding, the obligation of the projects under the





                                                                             163

�









            1   Delta Protection Act to provide salinity control and an



            2   adequate water supply for users of water in the



            3   Sacramento-San Joaquin Delta?



            4           MR. HILDRETH:  It calls for a legal conclusion.



            5           THE WITNESS:  I do not know.



            6   Q       BY MS. SPALETTA:  Is it something that you sought to



            7   evaluate prior to making the curtailment decision?



            8           MR. HILDRETH:  Asked and answered.



            9           THE WITNESS:  I think we've discussed this before.



           10   I, you know, we used this accounting methodology, we thought



           11   it was fully consistent with all applicable laws.



           12   Q       BY MS. SPALETTA:  If I understand your prior



           13   testimony, it was that you did not take into account the



           14   obligations of the Delta Protection Act or the Watershed



           15   Protection Statute prior to making your curtailment



           16   decisions in 2015; is that correct?



           17           MR. HILDRETH:  Asked and answered.



           18           THE WITNESS:  That depends, I guess, on what you



           19   mean by "take into account."  I rely on my attorneys to



           20   ensure that anything we do is legally defensible.



           21           MS. SPALETTA:  I think I'm at a point in my



           22   questioning where I have a logical break, and so I'm going



           23   to turn the questioning over to Mr. O'Laughlin.



           24                  EXAMINATION BY MR. O'LAUGHLIN



           25   Q       BY MR. O'LAUGHLIN:  Thanks.
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            1           Hi, Tom.  Tim O'Laughlin representing the San



            2   Joaquin Tributaries Authority.



            3           I'm going to give you two documents:  One is your



            4   April 6th Temporary Urgency Change.  I copied the whole



            5   thing in case you need to refresh your recollection, but I



            6   want to mark next in order --



            7                                (Whereupon, Exhibit No. 107 was



            8                                 marked for identification.)



            9           MS. AUE:  So we have a document we're not sure --



           10           MR. O'LAUGHLIN:  Yeah.  It's 10 -- next in order



           11   107.



           12           MS. AUE:  I think we have someone's --



           13           MS. ZOLEZZI:  511460.



           14           MR. KELLY:  Can we take a break?  Let's go off the



           15   record.



           16           THE VIDEOGRAPHER:  We're going off the record at



           17   9:22 a.m.



           18           (Off-the-record discussion.)



           19           THE VIDEOGRAPHER:  We're now back on the record at



           20   9:23 a.m.



           21   Q       BY MR. O'LAUGHLIN:  So, Mr. Howard, I put in front



           22   of you the full order for April 6th, 2015, Order Modifying



           23   the Temporary Urgency Change Petitions, and -- but then the



           24   one that's been marked as Exhibit 107 are excerpts from it.



           25           At any time when I'm asking you questions if you
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            1   feel you need to go through the entire order to put context



            2   on this, go right ahead, we can do that, and we might even



            3   mark it if we need to.  I don't think we will, but the



            4   questions are going to be fairly limited to the Stanislaus



            5   River.



            6           You've worked on the Temporary Urgency Change



            7   Petitions by the Department of Water Resources and



            8   Reclamation in 2015; is that correct?



            9   A       I signed them --



           10   Q       Okay.



           11   A       -- and I read them.  I don't know if I could say I



           12   worked on them.



           13   Q       Okay.  Did you do -- you had your staff work on



           14   them; is that correct?



           15   A       Yes.



           16   Q       And that would be Diane Riddle and Les Grober?



           17   A       And others.



           18   Q       And others, okay.  So early in the year you received



           19   Temporary Urgency Change Petition from Reclamation to modify



           20   the requirements for D-1641 on the San Joaquin River; is



           21   that correct?



           22   A       It sounds correct.



           23   Q       Okay.  And at some point in time on April 6th, you



           24   approved the -- what's been marked as Exhibit 107, and on



           25   page 42 it says the original was signed by Thomas Howard,
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            1   Executive Director, dated April 6, 2015.



            2           Do you see that?



            3   A       Yes.



            4   Q       Okay.  So were you aware, on April 6th when you were



            5   signing this order, that there were additional problems at



            6   New Melones Reservoir that would need further investigation



            7   and resolution when you signed this order?



            8           MR. HILDRETH:  Lack of foundation -- I guess I take



            9   that back.



           10           THE WITNESS:  I don't recall.



           11   Q       BY MR. O'LAUGHLIN:  Okay.  So turn to the second



           12   page of Exhibit 107.  Maybe this will help refresh your



           13   recollection.  It's date -- the page number is 27, Tom.



           14   A       Uh-huh.



           15   Q       And if you look at the second to the last paragraph,



           16   it says, "The draft plan is due on April 15th with the final



           17   plan due on April 25th, 2015, and that the Executive



           18   Director provided advanced notification of this requirement



           19   to Reclamation on March 30th, 2015."



           20           Does that refresh your recollection that you weren't



           21   in a position to grant the Temporary Urgency Change Petition



           22   to Reclamation on April 6th for the New Melones Project?



           23   A       Yes.



           24   Q       Now, after the order was issued, did you become



           25   aware of a request by National Marines Fishery for an
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            1   additional pulse flow from the Stanislaus River to meet the



            2   April/May pulse flow requirement under D-1641?



            3   A       I don't recall what -- an additional pulse flow.  I



            4   know there was some discussion of pulse flows.



            5   Q       Okay.  And, in fact, Oakdale and South San Joaquin



            6   Irrigation District were refusing to release water to meet a



            7   pulse flow in April unless they were guaranteed that their



            8   water supplies were going to be made available in 2015,



            9   correct?



           10   A       I recall that they refused to allow the water to



           11   pass through their regulating reservoir, but I don't know



           12   that that was conditional upon them receiving full



           13   deliveries.



           14   Q       Did you attend a meeting with the United States



           15   Bureau of Reclamation with Pablo Arroyave, National Marines



           16   Fishery, and Maria Rae and myself?  There were others, I



           17   believe, present, and yourself, to discuss -- and



           18   Mr. Murillo, I believe, was there, to discuss how operations



           19   were going to occur on the Stanislaus River on April 10th,



           20   2015?



           21   A       The meeting sounds vaguely familiar.  I couldn't



           22   swear to the date.



           23   Q       Okay.  In that meeting, was there a discussion of



           24   how the Stanislaus River was going to be operated for the



           25   year -- the calendar year of 2015?
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            1   A       I haven't thought about this for a while.



            2   Q       I know.



            3   A       If you could give me a minute to --



            4   Q       Well, I'm going to make your life harder because I'm



            5   going to go back to D-1641 after all these questions.



            6   A       Could you repeat that question?



            7   Q       Sure.  Well, why don't -- she can read it back.



            8   She'll probably do a better job.



            9           (Whereupon, the record was read.)



           10           THE WITNESS:  I'm not sure there was a discussion of



           11   the entire year, but I believe that we discussed how to deal



           12   with the pulse flow requirements that we were concerned



           13   about.



           14   Q       BY MR. O'LAUGHLIN:  Hand that over down the line,



           15   and get that marked next in order.



           16                                (Whereupon, Exhibit No. 108 was



           17                                 marked for identification.)



           18   Q       BY MS. SPALETTA:  So we've had marked, as



           19   Exhibit 108, it's called Attachment #2.  It's a District



           20   Forecast of Operations dated 4/8/2015, based on a DWR 4/1



           21   forecast of unimpaired flow.



           22           Do you know if you received this handout when you



           23   attended the meeting on April 10th, 2015, or in that



           24   meeting?



           25   A       I don't recall.
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            1   Q       Okay.  Do you know if one of the concerns at the



            2   time was the amount of carryover storage -- End of Month



            3   Storage September at New Melones Reservoir?



            4   A       Yes, that sounds familiar.



            5   Q       And all parties were concerned that the End of Month



            6   Storage September, as projected in this forecast, was going



            7   to be 147,000 acre-feet; is that correct?



            8   A       It was a subject of discussion, though I don't



            9   recall the exact numbers.



           10   Q       Okay.  Do you know, I'm going to apologize to



           11   everyone.  I've only made one copy of this document.  I



           12   didn't think we'd need it but, hopefully, it will refresh



           13   your recollection about the discussion.



           14           If you could hand that to the court reporter and



           15   have it marked as Exhibit 109.  And I'm sorry about this.



           16   This might help you, Tom.



           17                                (Whereupon, Exhibit No. 109 was



           18                                 marked for identification.)



           19   Q       BY MR. O'LAUGHLIN:  So I'll represent to everyone



           20   this is an email that was sent from Mr. Ron Milligan to



           21   myself, and the attachment is a request from the State Water



           22   Resources Control Board staff for additional information in



           23   regards to the Temporary Urgency Change Petition.



           24   A       Yes.  So your question was?



           25   Q       Yes.  Does that refresh your recollection that
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            1   storage was a concern of the State Water Resources Control



            2   Board staff in regards to the New Melones operations for



            3   2015?



            4   A       Yes.



            5   Q       Do you know at the meeting that you were at if there



            6   was an agreement reached on how operations were going to



            7   occur, at least in the initial part of 2015 from April



            8   through October, if the pulse flow was allowed to pass



            9   through Tulloch and Goodwin, and be available in the



           10   Stanislaus River?



           11   A       I remember there was an agreement.



           12   Q       Okay.  Do you believe that that agreement was



           13   eventually put into writing and submitted to you for your



           14   approval?



           15   A       I don't recall actually receiving it, but I think I



           16   recall actually -- I mean, I don't recall reading it.  I



           17   believe it was submitted to them.



           18   Q       Okay.  Can you send that down, and we'll have it



           19   marked.  Hopefully, this will refresh your recollection.



           20                                (Whereupon, Exhibit No. 110 was



           21                                 marked for identification.)



           22           MR. O'LAUGHLIN:  Which one was that marked?  And



           23   there's one more that goes into that.  We'll mark that 111,



           24   so, hopefully, this will put it into context for you.



           25   ///
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            1                                (Whereupon, Exhibit No. 111 was



            2                                 marked for identification.)



            3           MS. SPALETTA:  Can you clarify which exhibit is



            4   which?



            5           MR. O'LAUGHLIN:  Yes.  The 110 is the cover from me.



            6   It says "Tim O'Laughlin, sent Monday, May 18th" to a whole



            7   bunch of people, and it's from Mr. Ron Milligan to Diane



            8   Riddle.  And there's an attachment to it which is the



            9   updated operations plan for New Melones Lake, water year



           10   2015, May 2015.  And that's been marked Exhibit 110.



           11           Exhibit 111 is a letter to Mr. Ron Milligan from



           12   the -- Mr. Tom Howard, the Executive Director, in regards to



           13   the draft plan for the Stanislaus River to protect fish and



           14   wildlife.



           15           THE WITNESS:  And your question?



           16   Q       BY MR. O'LAUGHLIN:  Okay.  So coming out of the



           17   meeting, was it your understanding that the OCAP-BO Table 2E



           18   flows were going to be the flows on the Stanislaus River



           19   below Goodwin from April through October 1st under the



           20   operation plan?



           21   A       I remember we had an agreement as to what the



           22   releases would be and the carryover storage -- or at least



           23   what the carryover storage would be.  I don't recall whether



           24   they were specifically the OCAP flows that were agreed to.



           25   Q       Okay.  Does looking at Exhibit 110 refresh your
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            1   recollection as to what the estimated releases would be?



            2   And it would be the third page in.  I know the print is



            3   pretty small.  It's that first graph, probably about



            4   two-thirds of the way over.



            5   A       Are you referring to a table?



            6   Q       Yeah.  The table where it says "minimum releases."



            7   A       Well, again, you know, I remember we reached an



            8   agreement.  There was a carryover storage and there were



            9   releases, but, you know, I don't recall that that's the



           10   specific table, though I assume it must have been.



           11   Q       Okay.  And one of the goals of the Temporary Urgency



           12   Change Petition -- oh, let me ask you a different way.



           13           Was one of the goals of the Temporary Urgency Change



           14   Petition that you granted to try to put as much water in



           15   storage in New Melones as possible End the Month September?



           16           MR. HILDRETH:  Calls for speculation.  Calls for a



           17   legal conclusion.



           18           THE WITNESS:  I believe we were trying to maintain



           19   temperature of conditions which had -- which required some



           20   kind of storage level.



           21   Q       BY MR. O'LAUGHLIN:  And the State Board didn't



           22   actually request a firm carryover reservoir storage number



           23   in the order that you approved; is that correct?



           24           MR. HILDRETH:  The order speaks for itself.



           25           THE WITNESS:  I don't recall what --
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            1   Q       BY MR. O'LAUGHLIN:  Okay.  Do you remember asking



            2   Oakdale and South San Joaquin Irrigation Districts to



            3   conserve additional water so that that water would remain in



            4   storage in New Melones in water year 2015?



            5   A       Yes, I recall that.



            6   Q       Okay.  And do you recall also, as well, that the



            7   districts stated that they would try to conserve as much



            8   water as possible to put into storage in New Melones in



            9   2015?



           10   A       Yes.



           11   Q       Okay.  And do you recall that as part of your -- is



           12   it your understanding, as part of this operation plan that



           13   was put together, that the '88 agreement between the United



           14   States Bureau of Reclamation and the districts would be



           15   abided by in regard to water allocations for 2015?



           16           MR. HILDRETH:  Calls for speculation.



           17           THE WITNESS:  I believe that to be true, but I, you



           18   know, can't swear that I recall specifically that.



           19   Q       BY MR. O'LAUGHLIN:  Okay.  Did you, when you were



           20   done with the April 20th letter to Mr. Milligan, was it your



           21   understanding that you would get a revised operation plan



           22   back from Mr. Milligan, and you would have a plan in front



           23   of you that would be subject to your final approval?  Or on



           24   April 20th had you already, the parameters of how the



           25   operations were going to look were in place, and you just
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            1   needed something in writing to affirm that?



            2   A       I don't recall.



            3   Q       Okay.  Did you ever discuss with Mr. O'Hagan what



            4   you were trying to accomplish on the Stanislaus River in



            5   regards to carryover storage and allocation of water



            6   resources?



            7   A       I thought -- my recollection is we were concerned



            8   about temperature issues for steelhead in the system.



            9   Q       Right.  And the goal in order to protect the



           10   temperature for steelhead was to try to keep much as water



           11   as possible in New Melones End of Month September, correct?



           12   A       Yes.



           13   Q       Okay.  So here's my question that I'm perplexed



           14   about.  If we -- if a deal was struck on April 20th with the



           15   districts, NMFS, and Reclamation on how New Melones was



           16   going to be operated, why didn't Mr. O'Hagan send a



           17   curtailment request to Oakdale and South San Joaquin on



           18   their post-14 water rights?



           19           MR. HILDRETH:  Calls for speculation.



           20           THE WITNESS:  My recollection is that we were



           21   sending curtailment notices to everyone as their water right



           22   priority came up.  We understood that a lot of people



           23   would -- a lot of people who had stored water contracts



           24   would continue -- who had contracts would continue to



           25   operate under provision of stored water.
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            1   Q       BY MR. O'LAUGHLIN:  So -- but on the -- on the -- on



            2   the Stanislaus River above New Melones, there's the -- are



            3   you familiar with the Donnells and Beardsley projects?



            4   A       No.



            5   Q       And do you -- I'll just represent to you that they



            6   are two reservoir storage upstream of New Melones.



            7           So in the project operation plan that was provided



            8   to you, it showed projected inflow into New Melones



            9   Reservoir, correct?  And take your time and go look at



           10   Attachment 2, which has been marked as Exhibit 108, I



           11   believe.



           12   A       It's marked what exhibit?



           13   Q       It's 108, and it's marked New Melones Inflow -- NM



           14   Inflow.



           15   A       Yes, I see it.



           16   Q       Okay.  So is your understanding when you approved



           17   the plan that the State Board understood what waters would



           18   be released from Donnells and Beardsley to flow into New



           19   Melones Reservoir in water year 2015?



           20           MR. HILDRETH:  Calls for speculation.



           21           THE WITNESS:  Yes, I don't recall.



           22   Q       BY MR. O'LAUGHLIN:  Okay.  Is it your understanding



           23   that when the April 23rd order was issued, that a goal of



           24   that order was to move water from upstream reservoirs



           25   through New Melones to downstream senior water right
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            1   holders?



            2   A       I don't recall.



            3   Q       Okay.  When the plan was -- is your understanding



            4   that the release of water in the summertime to meet the flow



            5   requirements of -- that were set forth under the NMFS, Table



            6   2E for stored water, how those would show up in the



            7   methodology that your staff used?



            8   A       I don't know how that would have shown up.



            9   Q       Now, did, in fact, the Oakdale and South San Joaquin



           10   Irrigation Districts conserve water through the year and



           11   store it in the New Melones Reservoir?



           12           MR. HILDRETH:  Calls for speculation.



           13           THE WITNESS:  I recall reading that they had



           14   stored -- been conserving water and that there was



           15   additional stored water.



           16   Q       BY MR. O'LAUGHLIN:  I want to talk a little bit



           17   about D-1641.  Did you, as a -- were you currently employed



           18   at the State Water Resources Control Board when D-1641 was



           19   being worked on?



           20   A       Yes.



           21   Q       And did you work on D-1641 as a staff person?



           22   A       Yes.



           23   Q       And what was your job duties at the time when you



           24   worked on D-1641?



           25   A       I think I was the Assistant Division Chief.





                                                                             177

�









            1   Q       Okay.  So I have some questions about D-1641.  We've



            2   been talking a lot today about stored water and water



            3   releases, so were you aware when the San Joaquin River



            4   agreement was proposed, that the parties who proposed it



            5   filed simultaneously a water petition under Water Code



            6   Section 1707 to protect the releases to the -- to Vernalis?



            7   A       I don't recall.



            8   Q       Okay.  Do you remember in the discussion on D-1641



            9   and the testimony that occurred, if there were discussions



           10   by the projects as to who would be responsible for losses of



           11   releases in order to meet a water quality objective?



           12   A       I'm sorry.  Losses of releases?



           13   Q       Yeah.  Losses of water as it moved down the river?



           14   So if they were releasing water from Shasta, water was



           15   moving down the Sacramento River, depletions or losses



           16   occurred, not enough water showed up to meet the salinity



           17   requirement, who would be responsible for making up the



           18   losses.  Do you remember that discussion?



           19   A       I recall that the projects committed to meeting



           20   salinity objectives.



           21   Q       Okay.  And, currently, the -- only the projects are



           22   required to meet salinity objectives, correct?



           23   A       They are the only ones with those requirements in



           24   their permits, assuming -- Term 91 is sort of a confounding



           25   factor, but --
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            1   Q       Okay.  So then it was -- was it your understanding



            2   coming out of D-1641, that there would be further



            3   proceedings allocating the responsibility to meet -- I'll



            4   call it X2 or Delta outflow requirements other than the two



            5   projects?



            6   A       Well, there was the Phase 8 that was still left open



            7   for a couple of years.



            8   Q       And it never -- it never -- Phase 8 never occurred,



            9   correct?



           10   A       No.  And it was eventually closed out.



           11   Q       Right.  So from the time D-1641 was ordered, even



           12   through the 206 -- 2006 review of the Water Quality Control



           13   Plan, the projects were still responsible for meeting the



           14   salinity requirement?



           15   A       Yes.



           16   Q       Okay.  Now, we've had previous witnesses talk about



           17   how water was released from Shasta and whether -- and how it



           18   moves through the system.  So just bear with me, and we'll



           19   see if we can get through this without too much problem.



           20           Now, water is released from Shasta this past year,



           21   and it was stored water and it went down the river, and I



           22   want you to picture in your mind that the roughly 1,000 to



           23   1,500 that was continually moving through the Delta and was



           24   eventually exported, I don't want to talk about that, okay?



           25   So that's the water that was stored up in Shasta, went
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            1   through the system, got re-diverted, went down and met



            2   health and safety concerns down south.



            3           I want to focus on the 3 to 4,000 CFS that was



            4   entering the Delta to meet Delta outflow requirements in X2.



            5   So is there a -- that's a requirement in the Water Quality



            6   Control Plan, correct?



            7   A       Yes.



            8   Q       Is there a provision in the Water Quality Control



            9   Plan in D-1641 that protects that water from diversion by



           10   others before it reaches the Water Quality Control Plan



           11   objective?



           12           MR. HILDRETH:  Calls for a legal conclusion.  The



           13   document speaks for itself.



           14           THE WITNESS:  Not that I'm aware of.



           15   Q       BY MR. O'LAUGHLIN:  Okay.  Now, are you aware of,



           16   when we were doing D-1641, if the tributaries were concerned



           17   about the releases of water to meet a Water Quality Control



           18   Plan objective at Vernalis and whether or not those would be



           19   diverted by intermediate diverters?



           20           MR. HILDRETH:  Calls for speculation.



           21           THE WITNESS:  Could you repeat the question?



           22   Q       BY MR. O'LAUGHLIN:  No, I'll phrase it differently.



           23   So let me go to another point.



           24           So if water is being released and moving through the



           25   system to meet X2 requirements, is there a requirement in
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            1   the Clean Water Act that you know of that protects that



            2   water from diversion by others until it meets its water



            3   quality -- the objective?



            4           MR. HILDRETH:  Calls for a legal conclusion.



            5           THE WITNESS:  In the Clean Water Act?



            6   Q       BY MR. O'LAUGHLIN:  Clean Water Act.



            7   A       Again, the Clean Water Act, I don't think, covers



            8   these issues at all.



            9   Q       Okay.  All right.  So I'm going -- so are you aware



           10   of a requirement or a condition in the Porter-Cologne Act



           11   that protects water released to meet a water quality



           12   objective from diversion until it meets its objective?



           13           MR. HILDRETH:  Calls for a legal conclusion.



           14           THE WITNESS:  I don't know the answer to that



           15   question.



           16   Q       BY MR. O'LAUGHLIN:  Is it your understanding that



           17   water that -- I'm going to use the New Melones Project now.



           18   If water is released from the New Melones Project by the



           19   United States Bureau of Reclamation to meet the salinity



           20   requirement at Vernalis, is that water then abandoned after



           21   it meets its salinity requirement at Vernalis?



           22           MR. HILDRETH:  Calls for a legal conclusion.  Calls



           23   for speculation.



           24           THE WITNESS:  Yeah, I don't know exactly.



           25   Q       BY MR. O'LAUGHLIN:  Okay.  Do you know how the
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            1   projects treat that under their coordinated -- how the



            2   releases of water from New Melones that are meant to meet a



            3   salinity requirement at Vernalis are handled under the



            4   coordinated operation agreement between the CVP and SWP?



            5           MR. HILDRETH:  Calls for speculation.



            6           THE WITNESS:  I don't know.



            7   Q       BY MR. O'LAUGHLIN:  In your mind -- in your opinion,



            8   is water that is released by the projects that meets the X2



            9   requirement abandoned at the point in time that it meets the



           10   objective in the Delta?



           11           MR. HILDRETH:  Calls for a legal conclusion.  Calls



           12   for speculation.



           13           THE WITNESS:  I don't know.



           14   Q       BY MR. O'LAUGHLIN:  One of your staff, since you're



           15   the Executive Director, you have the entire staff, so --



           16   we've been talking about abandonment in these -- in these



           17   previous depositions.  Do you have an understanding of what



           18   abandoned water is?



           19   A       Well, I think so, but I don't know necessarily that



           20   I could, you know, legally say if any particular piece of,



           21   you know, block of water is abandoned.



           22   Q       No -- absolutely.  You have wonderful attorneys at



           23   the state, and I'm sure they'll opine too.



           24           I want to know what your understanding as the



           25   Executive Director of the Department of the State Board is
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            1   as to what is or isn't abandoned water.  Just your



            2   understanding.



            3   A       Water that perhaps was previously used but was -- is



            4   no longer needed by the party that diverted it and returns



            5   it to the system.



            6   Q       Okay.  Now, do you, in your mind, is that -- is that



            7   a political boundary issue so if water left an irrigation



            8   district, would you say that that water would be abandoned



            9   once it left the irrigation district?



           10           MR. HILDRETH:  Calls for a legal conclusion.



           11           THE WITNESS:  I don't know if that's always the



           12   case.



           13   Q       BY MR. O'LAUGHLIN:  Right.  Because, in fact, the



           14   district could have a point downstream where they could pick



           15   that water up, they could sell or transfer that water to



           16   someone, couldn't they?



           17   A       Like I say --



           18           MR. HILDRETH:  Was that a question?



           19           THE WITNESS:  -- I don't know if that's always the



           20   case, yes.



           21   Q       BY MR. O'LAUGHLIN:  So is the issue of abandonment



           22   one of control or is it based on geology or political



           23   boundaries, in your -- in your opinion?



           24           MR. HILDRETH:  Calls for a legal conclusion.



           25           THE WITNESS:  I don't know.





                                                                             183

�









            1   Q       BY MR. O'LAUGHLIN:  If a district had water in a



            2   system and -- drain water in a system leaving their district



            3   and made an agreement with the entity next door to have them



            4   purchase that water, would you say that that water had been



            5   abandoned?



            6           MR. HILDRETH:  Calls for a legal conclusion.



            7           THE WITNESS:  Yeah, I don't know.



            8   Q       BY MR. O'LAUGHLIN:  Okay.  When -- are you aware if



            9   Oakdale and South San Joaquin Irrigation Districts received



           10   curtailment orders under their pre-1914 water rights?



           11   A       I don't know.



           12   Q       Would you have an understanding if they did, in



           13   June, why Mr. O'Hagan would send a pre-1914 curtailment



           14   order to the two districts?



           15           MR. HILDRETH:  Calls for speculation.  Lack of



           16   foundation.



           17           THE WITNESS:  We used this methodology, which has



           18   been described, and we applied it as the outcome of -- you



           19   know, derived through the supply/demand curves, and we



           20   didn't think if there were some parties that might have



           21   agreements or whatnot that that was something we would



           22   concern ourselves with in deciding whether or not to issue



           23   such letters.  If they had other sources of water, then they



           24   were free to use them.  But we just, if that was the date



           25   that we had in our calculations, then that's the date that
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            1   we sent out notices to.



            2   Q       BY MR. O'LAUGHLIN:  So based on that response, would



            3   it be safe to say then that you had no expectation that if



            4   Oakdale and South San Joaquin Irrigation Districts received



            5   that order in June, that you would see additional flow down



            6   the Stanislaus River below Goodwin Dam?



            7           MR. HILDRETH:  Calls for speculation.



            8           THE WITNESS:  I don't know specifically.



            9   Q       BY MS. SPALETTA:  Well, what I'm perplexed about,



           10   Tom, is that if there was an agreement in place on how the



           11   Stanislaus was going to operate and were doing curtailments,



           12   how -- what was the supposed benefit from the curtailments



           13   to people downstream, or was this just one of those things



           14   like you said earlier, you looked down the list and where



           15   people fell on the list and if they were there, you'd just



           16   send them an order realizing that the TUCP was in place and



           17   nothing was really going to change anyway?



           18           MR. HILDRETH:  Calls for speculation, calls for a



           19   legal conclusion, and it's argumentative.



           20           MR. O'LAUGHLIN:  Sure -- oh, I don't want to be



           21   argue -- I'm not being argumentative.  You know that, right?



           22   I'm just trying to understand.



           23           THE WITNESS:  We, you know, did not -- we put on



           24   blinders, basically.  We were implementing what we saw was



           25   the water right priority system, so we did the cutoffs the
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            1   way the calculation showed to everyone.  And then we, in our



            2   letters, I think, as I recall, we said, "If you have some



            3   other source of water, like stored water, then you're free



            4   to go ahead and use that water, or a contract with someone



            5   who had stored water."



            6           MR. O'LAUGHLIN:  Thank you.  I have no further



            7   questions.



            8           MR. KELLY:  I have a couple of follow-up, but I



            9   don't know if anybody else has any.



           10                    EXAMINATION BY MS. ZOLEZZI



           11   Q       BY MS. ZOLEZZI:  Yes.  Jeanne Zolezzi, questioning



           12   for the West Side Irrigation District.



           13           Mr. Howard, when you were answering questions that



           14   Ms. Spaletta posed to you earlier, you stated that, in



           15   issuing the curtailments, you were protecting the state's



           16   water right priority system.



           17           Do you recall that?



           18   A       I would probably say implementing, but yes --



           19   Q       Okay.



           20   A       -- something like that.



           21   Q       Can you explain your understanding of what you meant



           22   by implementing the water right priority system?



           23   A       Water -- we were calculating when water was



           24   available for water right holders and issuing them



           25   curtailments when we believed that that was no longer the
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            1   case.



            2   Q       And the purpose of that is to protect senior water



            3   rights?



            4   A       Yes.



            5   Q       Can you articulate your understanding of who those



            6   senior water right holders were?



            7   A       Well, they were people who had a priority in excess



            8   of -- senior to the party that we sent the notice to or they



            9   were people who were releasing stored water into the system.



           10   Q       Did you or your staff identify, prior to sending out



           11   the curtailments, whether or not any senior water right



           12   holders were actually being injured?



           13   A       No.



           14   Q       Did you or your staff attempt to document or



           15   identify any injury before the curtailments were sent out?



           16   A       Well, it depends on what you mean by "any injury."



           17   We were well aware that if we did not implement the state's



           18   water right priority system that additional stored water



           19   would be needed to be released into the system.



           20   Q       And how did you document that?  That was just your



           21   understanding or did you do any calculation?



           22   A       I think I would say we did both calculations and



           23   that was my understanding.



           24   Q       Have those calculations been made available in the



           25   Public Records Act request responses?
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            1   A       Well, when I say "we did calculations," what I mean



            2   is that we knew that all the water that wasn't diverted as a



            3   result of a curtailment was water that would not have to be



            4   made up.  I don't believe -- I don't recall seeing a -- you



            5   know, a list of specific calculations.



            6   Q       So there was nothing in writing, the calculations



            7   were done in your head or your staff's head?



            8   A       Well, yes.



            9   Q       Do you believe the State Board can issue



           10   curtailments to protect senior water right holders from



           11   potential injury or does there have to be a documented



           12   injury?



           13           MR. HILDRETH:  Calls for a legal conclusion.



           14           THE WITNESS:  I don't know.



           15   Q       BY MS. ZOLEZZI:  So you didn't take into



           16   consideration when you signed the curtailment orders whether



           17   or not there was actual injury to senior water right



           18   holders?



           19   A       I know there was injury, yes.



           20   Q       And how do you know that?



           21   A       Again, because of the need to release stored water



           22   to make up for all the releases that were -- all the water



           23   that was being diverted when there wasn't natural flow to



           24   satisfy that right.



           25   Q       Do you believe that those releases from -- of stored
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            1   water being made affected the Delta or did it affect other



            2   upstream tributaries as well?



            3   A       Well, I imagine it would have potentially affected



            4   both.



            5   Q       Can you explain your understanding of how?



            6   A       If there was insufficient stored water, for example,



            7   someone would have to come to me and ask for a TUCP, the



            8   projects requested a Temporary Urgency Change Petition to



            9   decrease the protection in the Delta for public trust



           10   resources.  There was also the potential for harm in



           11   upstream tributaries due to reduced flows and higher



           12   temperatures.



           13   Q       So someone diverting water in the San Joaquin River



           14   upstream of the Delta was injuring senior water right



           15   holders in the Delta?



           16   A       Well, again, we're back into the question of you're



           17   saying senior water right holders and I'm saying stored



           18   water.



           19   Q       Are those the same thing, in your mind?



           20   A       I believe stored water is -- has a high priority in



           21   the water right system.



           22   Q       Did the curtailment notices that you signed mention



           23   public trust as a justification for the curtailment?



           24           MR. HILDRETH:  The document speaks for itself.



           25   Q       BY MS. ZOLEZZI:  I'm asking for his understanding.
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            1   He has brought up the issue of public trust, and it's not



            2   included as a statement in the curtailments.  So I'm asking



            3   if his understanding, when he signed the curtailments, was



            4   that it included water being needed for public trust



            5   purposes?



            6   A       We were implementing the water right priority



            7   system, and I believe that if we hadn't done so there would



            8   have been potential damage to public trust resources, yes.



            9           MS. ZOLEZZI:  Thank you.  I don't have any more



           10   questions.



           11                 FURTHER EXAMINATION BY MR. KELLY



           12   Q       BY MR. KELLY:  Mr. Howard, I just have a couple of



           13   follow-up questions based upon your answers to a couple of



           14   questions today.



           15           One of them is Mr. O'Laughlin asked you a little bit



           16   about D-1641.  And, if I recall correctly, you testified at



           17   the first part of your deposition that you attended or had



           18   your deposition taken one other time prior to this



           19   proceeding, and you've recalled that it was either D-1641 or



           20   Delta related.  Is that -- is that correct, do you recall?



           21   A       Yes, I believe that's what I said.



           22   Q       And so I just -- I want to -- I want you to think



           23   about and see if you can recall what proceeding that was



           24   actually in.



           25           Was it a -- was it a deposition taken as part of an
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            1   administrative proceeding at the Water Board, do you recall,



            2   or would it have been in court, if you remember?



            3   A       I believe it was a court deposition.



            4   Q       And do you remember what proceeding -- what case it



            5   involved?



            6   A       No.



            7   Q       Do you recall who took the deposition?



            8   A       Yes.



            9   Q       Who took the deposition?



           10   A       Dante Nomellini.



           11   Q       Do you know if anybody else questioned you during



           12   the deposition, do you recall?



           13   A       Not to my recollection.



           14   Q       Okay.  Thank you.  You -- in response to



           15   Mr. O'Laughlin's questions, you said that -- part of your



           16   consideration this year was that you knew that there was



           17   stored water present in the Delta, and I believe that you



           18   said that you thought that there was a property right in



           19   stored water that was present in the Delta.



           20           Was that your testimony?



           21   A       I believe that's what I said, yes.



           22   Q       And your belief that there was stored water in the



           23   Delta, what's that belief based on?



           24   A       Well, I do look occasionally at the Term 91



           25   calculation, which shows when there is large quantities of
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            1   stored water being released into the system.



            2   Q       Did you do anything to determine whether or not the



            3   stored water that was released actually flowed out of the



            4   Delta versus remained in the Delta?



            5   A       This was an accounting exercise methodology we used.



            6   We did not use particle tracking methodology.



            7   Q       And did you do anything then to determine if there



            8   was any water other than stored water in the Delta?  Whether



            9   based on particle tracking or an accounting method?



           10   A       No, we did not.



           11   Q       And why did you not do that?



           12           MR. HILDRETH:  Asked and answered.



           13           THE WITNESS:  Again, we have this methodology that



           14   we were using which we thought was a valid way to look at



           15   whether water was available, and we applied it.



           16   Q       BY MR. KELLY:  But what I'm trying to understand is,



           17   you have that methodology, but, at the same time in



           18   responding to questions about water that was present in the



           19   Delta, you said that it was your understanding that there



           20   was stored project water in the Delta, and that was one of



           21   the reasons why that presence of that water was excluded



           22   from the availability.  And so I'm just curious as to



           23   whether or not you directed your staff or made a



           24   determination if there was other water in the Delta?



           25   A       The only water we were tracking was what was, you
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            1   know, the supply/demand curves that we developed.



            2   Q       Okay.  So you didn't do anything to determine if



            3   there was other water available in the Delta besides stored



            4   water, correct?



            5           MR. HILDRETH:  Asked and answered.



            6           THE WITNESS:  Again, I'm not sure whether or not the



            7   methodology would necessarily address that, but, you know,



            8   my answer continues to be that we were looking at the supply



            9   and demand curves in determining whether water was



           10   available.



           11   Q       BY MR. KELLY:  In implementing the curtailments, you



           12   talked also about making -- issuing curtailments that the



           13   projects didn't have to release additional stored water to



           14   meet Delta water quality control requirements.



           15           In issuing the curtailments, were you concerned that



           16   people were diverting stored project water in 2015 or was



           17   the idea to curtail water rights so the projects didn't have



           18   to release more stored water to continue to meet those water



           19   quality control requirements?



           20   A       Could you repeat that question?



           21   Q       Yeah.  Let me -- let me rephrase it.



           22           In issuing curtailments, was it your concern or



           23   understanding that curtailments were needed to prevent



           24   people from diverting stored project water, or simply that



           25   if you didn't curtail them, the projects would have to
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            1   release additional stored water to meet those water quality



            2   control requirements?



            3   A       My concern was that it was our -- that we had an



            4   obligation to ensure that the state's water right priority



            5   system was honored, and so we attempted to do that.  We were



            6   well aware that if the state's water right priority system



            7   was not honored, that there would be consequences associated



            8   with project stored water and potentially with public trust



            9   resources as well.



           10   Q       Were the curtailments that were issued to prevent



           11   water right holders from diverting stored project water or



           12   were they issued so that the projects wouldn't have to



           13   release additional stored water to meet water quality



           14   control requirements?



           15           MR. HILDRETH:  Asked and answered.



           16           THE WITNESS:  We didn't -- I wasn't tracking stored



           17   water, so, you know, I'm not sure I can answer your



           18   question.



           19   Q       BY MR. KELLY:  Do you think that -- that any of the



           20   water right holders in the Delta this year diverted stored



           21   project water?



           22           MR. HILDRETH:  Calls for speculation.  Lack of



           23   foundation.



           24           THE WITNESS:  Could you repeat the question?



           25   Q       BY MR. KELLY:  Do you think that any of the water
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            1   right holders in the Delta this year diverted stored project



            2   water?



            3   A       Yes.



            4   Q       Do you think that, prior to June, that any water



            5   right holders in the Delta diverted stored project water?



            6           MR. HILDRETH:  Same objections.



            7           THE WITNESS:  I don't know.



            8   Q       BY MR. KELLY:  Do you think that, prior to July 1st,



            9   any water right holders in the Delta diverted stored project



           10   water?



           11   A       I don't know.



           12           MR. KELLY:  Okay.  I have no further questions.



           13           MR. O'LAUGHLIN:  I have -- I have one follow-up.  Do



           14   you want to take a break?



           15           MR. KELLY:  Yeah.



           16           THE VIDEOGRAPHER:  This is the end of disk number 1,



           17   the video deposition of Thomas Howard, Volume II.  We are



           18   now going off the record at 10:11 a.m.



           19           (A recess was taken.)



           20           THE VIDEOGRAPHER:  This begins disk number 2 of the



           21   video deposition of Thomas Howard, Volume II.  We're now



           22   going back on the record at 10:19 a.m.



           23              FURTHER EXAMINATION BY MR. O'LAUGHLIN



           24   Q       BY MR. O'LAUGHLIN:  Hi, Tom, I just have a couple of



           25   follow-up questions.
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            1           Were you -- or are you aware of how pre -- people



            2   who reported pre-14 riparians on their statements of



            3   diversion of use were treated in the methodology that you



            4   used -- the State Board used for the demand analysis?



            5   A       I thought that they were -- we were -- people who



            6   had claimed both that we were assuming riparian, but I -- I



            7   couldn't swear to that.



            8   Q       Do you know if at first they were treated as



            9   post-14s -- I mean, as pre-14s and then subsequently they



           10   were all changed to riparians in the analysis?



           11   A       That sounds familiar.  In fact, it might have been



           12   something that I talked about with John, but, you know,



           13   again, that's a little fuzzy.



           14   Q       Okay.  Before you made the decision to change the



           15   statements of diversion of use for the demand analysis that



           16   were pre-14 riparians to all riparians, did you seek advice



           17   from counsel as to the effect of the Millview case on such a



           18   determination?



           19           MR. HILDRETH:  You can answer that yes or no.



           20           THE WITNESS:  Not that I recall.



           21   Q       BY MR. O'LAUGHLIN:  Okay.  And the same question in



           22   regards to the Delta pool theory and its effect on making



           23   such a determination.  And your counsel is right, yes or no



           24   would suffice.



           25   A       I'm sorry.  Could you repeat the full question?
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            1   Q       Yeah, sure.



            2           So, in other words, when you were looking at the



            3   change from pre-14 riparians to all riparians, did you ask



            4   your counsel as to the effect of the Delta pool theory on



            5   that determination?



            6   A       Not that I recall.



            7   Q       Did you ask -- did you ask Mr. O'Hagan what the



            8   effect of changing the pre-14 riparian designations to



            9   strictly riparian would be on junior pre-14 water right



           10   holders?



           11   A       Not that I recall.



           12   Q       Okay.  Did you ask your staff to look at how the



           13   change from pre-14 riparian demand to strictly riparian



           14   demand, whether or not it was quantified in an amount,



           15   whether in acre-feet or CFS per month?



           16   A       Not that I recall.



           17   Q       Do you know of a -- an entity called Woods



           18   Irrigation Company?



           19   A       I have heard of that company.



           20   Q       Do you know whether or not they claimed pre-14 and



           21   riparian rights?



           22   A       I do not.



           23   Q       Okay.



           24           MS. AUE:  Can you pause for just a second?



           25           MR. O'LAUGHLIN:  Sure.  I'm sorry.
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            1           MS. AUE:  That's okay.  Consult here with the



            2   objecting attorney.



            3           MR. HILDRETH:  Go ahead.



            4   Q       BY MR. O'LAUGHLIN:  Okay.  Are you aware of a



            5   pending matter in front of the State Water Resources Control



            6   Board regarding Woods Irrigation Company?



            7   A       I'm aware that we have been working on -- that we



            8   have, in the past, worked on a Woods Irrigation District



            9   issue, and I believe it's still pending, but I wouldn't



           10   swear to it.



           11   Q       Okay.  Do you know if, in the past, there was an



           12   actual order issued by the State Water Resources Control



           13   Board in regards to the Woods Irrigation Company?



           14   A       Yes, there was.



           15   Q       Do you know if, in that order, there was a



           16   determination made by the State Water Resources Control



           17   Board as to the likelihood of the pre-1914 date for Woods



           18   Irrigation Company?



           19           MR. HILDRETH:  Calls for a legal conclusion.  The



           20   document speaks for itself.



           21           THE WITNESS:  I don't recall the date, no.



           22   Q       BY MR. O'LAUGHLIN:  So what was your thought process



           23   if people were claiming pre-14 and riparian demands in the



           24   Delta, were all changed to riparians, as to how that would



           25   impact junior pre-14 water rights?
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            1   A       I don't recall making that consideration.



            2   Q       So if I told you that the demand calculation done by



            3   your staff for the month of June changed by approximately



            4   200,000 acre-feet from pre-14 to strictly riparian, would



            5   that lead you to believe then that 200,000 acre-feet of



            6   demand had now been taken away from junior pre-14 water



            7   rights?



            8           MR. HILDRETH:  Calls for speculation and calls for a



            9   legal conclusion.  Assumes facts not in evidence.



           10           THE WITNESS:  I don't know what you mean by "taken



           11   away."



           12   Q       BY MR. O'LAUGHLIN:  Well, in other words, if in the



           13   demand analysis it was assumed under a pre-14 right, pre-14



           14   rights, it's your understanding based on the methodology of



           15   using FNF, are of lower priority than riparians, correct?



           16   A       Generally, yes.



           17   Q       Generally, yes.  There's exceptions to the general



           18   rule, but the general rule is that, in an FNF methodology,



           19   riparians are number one, correct?



           20   A       Could you tell me what an FNF --



           21   Q       Full natural flow.  Do you understand -- that's the



           22   methodology that --



           23   A       Could you repeat the question, then?



           24   Q       Sure.  Why don't you read it back, please.



           25           (Whereupon, the record was read.)
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            1           THE WITNESS:  Yes.



            2   Q       BY MR. O'LAUGHLIN:  So if now people who had



            3   previously been put in a pre-14 category were switched to a



            4   riparian category, they would now have a higher priority



            5   under the methodology that was used by the State Board; is



            6   that correct?



            7   A       Yes.



            8   Q       Okay.  And so it would be possible, depending on the



            9   calculations that were done, that that would cut off junior



           10   pre-14s at a time when, in fact, they may not have been --



           11   strike that.



           12           Did you ask Mr. O'Hagan to -- or his staff to



           13   provide you with a calculation as to the amount of the



           14   change that was made when you switched from pre-14 riparians



           15   to strictly riparians?



           16   A       No.



           17           MR. O'LAUGHLIN:  Thank you.  I have no further



           18   questions.



           19           THE WITNESS:  Not that I recall, actually.



           20           MR. O'LAUGHLIN:  I have no further questions.  Thank



           21   you, Tom.



           22                   EXAMINATION BY MS. McGINNIS



           23   Q       BY MS. McGINNIS:  I have a couple.  Do I need a



           24   microphone?



           25           When you were asked earlier today about curtailments
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            1   and curtailment orders, what was your understanding of what



            2   those terms meant?



            3   A       Well, I assume when we say "curtailment and



            4   curtailment orders" that we're talking about notices that we



            5   sent out telling people that we, based on our calculations,



            6   there was not water available for them to divert under their



            7   priority.



            8   Q       And did they order the parties to do anything?



            9   A       Well, it wasn't our opinion that they did, no.



           10           MS. McGINNIS:  Okay.  That's it.  Thank you.



           11           MR. KELLY:  Anybody else?



           12           MS. SPALETTA:  It looks like we have no further



           13   questions, so thank you, again, Mr. Howard, for taking time



           14   for your deposition today.



           15           THE WITNESS:  Well, you're welcome.



           16           THE VIDEOGRAPHER:  This concludes today's proceeding



           17   of Thomas Howard.  There were two disks used.  We are now



           18   going off the record at 10:29 a.m.



           19           (The deposition concluded at 10:29 a.m.)



           20



           21                             --o0o--



           22



           23   ________________________    ________________________

                  THE WITNESS                      DATE SIGNED

           24



           25                             --o0o--
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            1                    KATHRYN DAVIS & ASSOCIATES

                               Certified Shorthand Reporters

            2                 555 University Avenue, Suite 160

                               Sacramento, California  95825

            3                          (916) 567-4211



            4   December 2, 2015



            5   THOMAS HOWARD, Witness

                Department of Justice, Office of the Attorney General

            6   Attn:  Russell B. Hildreth, Attorney

                1300 I Street

            7   Sacramento, California 94244-2550



            8   Re:  West Side Irrigation District Cease and Desist Order

                and Byron-Bethany Irrigation District Civil Hearing

            9

                Date Taken:  November 25, 2015

           10

                Dear Mr. Howard:

           11

                Your deposition transcript is now available for review

           12   and signature, and will be available for the next 30 days.

                This review is optional.  An appointment is required to

           13   review your transcript.  Please bring this letter with you.



           14   You may wish to discuss with your attorney whether he/she

                requires that it be read, corrected, and signed, before it

           15   is filed with the Court.



           16   If you are represented by an attorney, you may read his or

                her copy of the transcript.  If you read your attorney's

           17   copy of the transcript, please send us a photocopy of the

                Signature Line and Deponent's Change Sheet.

           18

                If you choose not to read your deposition, please sign here

           19   and return this letter to our office.



           20   _________________________       _______________________

                     Signature                         Date

           21



           22   Sincerely,



           23

                THRESHA SPENCER, CSR No. 11788

           24

                cc:  Ms. Spaletta; Mr. Kelly; Ms. Zolezzi; Ms. Akroyd;

           25   Mr. O'Laughlin; Mr. Tauriainen; Mr. Hildreth; Ms. Aue;

                Ms. McGinnis; Ms. Sheehan; Mr. Ruiz; Mr. Weaver
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