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Dear Ms. Towrisend:

NOAAs Natipnal Marine Flshmczs Service (NIVfFS) appreciates the. op;}ortumty to comment on
the'State Water Resources Control Board's (SWRCB) July 27,2009, Draft Cease-and Desist
Order (CDO) againist California Armerican Water (CAW) for the imauthorized diversign and use
of water from the Carmel River in Monterey County, California. Alleging that 13 years after the
adophun of Order 95-10: CAW continuesto:divert about 7,150 acre feet. annaaﬁy (ata) from the
river without & valid basis of nghi, the SWRCRB Pmsecunon Tcam seeks issuance of a cease and
desxst order under ‘Water Code section 1831 subdivision (d).-

‘ NMFS-offersithé following comuments:

1. Page 31, second paragraph listing events:oceurting after aﬁepnon of 95-10, 2) should read
““South-Central California Coast steethead has been determiried to be a mreazeﬁed species
under the: federal Endangered. Specxes Act™

2. ‘Bection 17.4 Mitigation Measures to be Implemented Pursuant to Settiemnt (page 44-46)
: reflects outdated information on the status of the CAW/N OAA Settlement Agréemeént. The
2006 agreement is no longer in effect and has been replaced by the 2009 Settlement
Agreement (Copy enclosed), entered into by CAW and NOAA, which-also added California
State Department of Fish and Game (CDFG} as & party. NMFS recommends this whole
section be-deleted and be replaced with-a brief summary resembling the following paragraph:

“Under the 2009 agreement, CDFG will decide. hew the settlamem‘ fundscontributed by CAW
are to be'spent; to fund projects to improve habitat conditions for, and production of, South-
Central California Coast (SCCC) steelbiead and to otfierwise aid in the recovery of SCCC
 stegthead in the Carmel River Watershed. Under the 2009 agreemen, the settiement funds
contribited by CAW may only be cxpenéed for: mmg&tmn ‘of those impaits from well-




- orate..

‘pumping and water withdrawals by CAW that were originally inténded to be addressed by
Phase II of Tier I of the Conservation Agreement (9/18/01} between NMFS and CAW, As
provided i the agreement, no settlement funds may be expended to satisfy any other
mitigation: obligations CAW might have with respect fo SCCC steelhead as a result of the
‘impact of CAW's remmnmg operations oo stéelhead in the Carmel River Watershed. Barlier
this year, pursuant to the 2009 agreement, CAW made an thitial payment of $3.5M to CDFG.”

- In addition, Table 1 on'page 45 of the Ordér should be deleted. This Pnenfy List-was
developed by Monterey Peninsula Water Management District comparing their priorities to
the priorities NMES developed from the Mitigation Workshop. Under the 2009 agreement, a
priority Hst: of projects was not: mciudcd

gan f"_ﬁ o the 20{}9 Setﬂemem Agreemmt, the last paragmph on page 57 before the Or&e?
needs to be updated as we

3. The last sentence on page 53 incorrectly defings ESA “take” It should read, “Under the BSA,
“take”™ means to hazass harm, pursue; hunt, shoot, weuad, kill, trap, capture ot colleet, orto
aﬁempi any suchactions. “Harm™ in the definition of “take” means an dct which actually kills
or injures fish or wildlife. ‘Such an act may include significant habitat modifieation or’
degradation ‘which actually kills or injures fish orwildlife by significantly impairing essential
behavioral patterns, including breeding, spawning, rearing, migrating, fﬁedmg or shﬁitmng
SOCFR$ w22 182

Second to iast sentenice also on gage 33, shouid read, *“The South-Central California Ooast
steelhead., .

. NMFS commends the SWRCRB for: acknowleégmg the serious adverse mapacts from CAW’s
diversions on threatened SCCC steelhead and their crifical habitat. The SWRCB made
nutherous teferences in the draft CDO fo the Jimportance for CAW to minimize impacisto
steethead and their habitat from their 1§1egal diversions, ¢.g., “The regulations listing the:
SCCC steethead as a threatened species and the Carmiel River as éritical habitat for the:
steethead underscore the importance of reducing and terminating CAW’s illegal diversions
from the Carmel River at the earliest posszb}e date and of adoptmg conditions to mitigate ﬁw '
effect of the diversions.” .

In-order to protect the species and eritical habitat as the SWRCB &tresses NMEFS. beizeves the
immediate and annual reductions must be undertaken to benefit steclhead diring the most
critical times of the year, Therefore, we recommend Ianguage be added to Condition 2(¢)(1)
and (2) (page 58), similar to Condition 3, “To the ‘maximum practicable extent, immediate
and annual reductions shall.oecur chring the months when surface flow in the river beginsto

go dry and through the months when surface flow in the river dxsappeaz:s below river mile
9 5 !3

5. Please clarify tnder Condition 2(c)(2) whether the annual reductions of 242 afd begnmmg in
year 2014 are cumulative from year to year in the same manner as the 121 afy initial reduction




6. Under Cosndition 2(c}(3) ASR Project, NMFS recommends foomote 49 (This condition shaii
appty to Phase T.and Phase Il of the ASR project.) be included in the actual text and not placed
“in a-footnote. , '

7. Condition 2(e)(5): For any new water source CAW develaps that requires a water right
permit, NMES recommends the SWRCB includes in-the water right: permit a requirement that
any water producad under the water right will bé subtiacted from CAW’s unauthorized.
diversion base-amount until CAW has terminated its unlawfil diversions.

8. ?ﬁﬁﬁﬂiﬁﬁﬁ 2(e} discusses how the ASR project water will be ‘used consistent with CAW’s

- operating plan. This:discussion is consistent with the 2008 MOU entitled Memorandum of
Understanding by and among Monterey Peninsula Water Managemienit District, California
Amencan Water, California Department of Fish and Game, and National Marine Fisheries
Service regarding water mhanagernent of the Phase 1 Sedside Basin Agquifer Storage and
Recovery Project by e&tabhshmg protocels for the TECOVELY of water from groundwater storage
during the recovery season (June 1 through November 30). Please state Condition 2(e) isin
accordance with this MOU and cite this reference.

We fook forward to a.timely resolution of the CDO in-order to. pmvxde mcreased ‘protection for
listed steethead from adverse impacts due to CAW’s unauthorized diversions. Aiﬂaough NMES
believes the proposed reductions will not result in continual river flow to the lagoon in the: dry
season, these modifications to CAW’s rate of water r:iwersmn, combined with the changes NMFS. -
is reaemendlng, wdi helpto'some degree to sustain flows in the river for steelhead and other:
aguatic resources, . As we testified during the! pmceeﬁm& itis NMFS’ view that elimination of all
ofL.CAW’s unauthorized diversions from the river is the most important siep taward conservation

" of the steelhead population in the Carimel River.

- Ifyou have any questmns regarding these comments, please contact Ms. J oyce Ambrosius 4t
(707) 575-6064 or joyee. .ambrosi us@noaa, gov.

Sai}ta Rasa Area Office Supervisor
Protected Resources Division

Enclosures

Ceer T Marten NMFS,  Liong Beach
N, Moet[er NOAAGC Seattle
C. Keifer, NOAA GC, _Lo:;g Beach
Intetested Parties List (enclossd)



SETTLEMENT AGREEMENT

'THIS SETTLEMENT AGREEMENT ("Agresment”) is made by and between California
Ammerican Water Company (“CAW™), the U:S. Department of Commerce; National Oceariic and
Atmospheric Administration ("NOAA"), and the Califormia Departiient of Fish and Game __
(“CDFG"). Througfiout this Agreement, CAW, NOAA, and CDFG are collectively referred fo
ag the "Parties ¥

Recifals

A CAW is the owner and operator of the public drinking water system for the -
Monterey Peninsuia, which serves approximately 40,000 custoters. CAW is regulated by the
California Public Utilities Commission ("CPUC) and is mandated by California law fo serve,
-potable water fo its customers and to comply with federal and state safe drinking water laws and
regulations, as well as the federal Endangered Speviés Act, 16 US.C. § 1531, et seq. {the
"BSA”). Airajorsource of CAW's water supply is diversions from the Carmel Valley Aguifer.
CAW is currently working to develop an alternative fong-term witer supply 1o replaces
significant portion of that water supply. . '

B.  ‘CAW's operafions-on the Carmel River are regulated by a mumber'of agencies
pursuant to cortain orders and agreements.. State Water Resources Control Board Order 95-10
nuandates that CAW find an alternative supply for 10,730 acre-feat (“AF”} of water and, pending
the implementation of ax alternative water supply, limit its diversions from the Carmel Valley to
11,2848 AF. -Order 95-10 was amended i 2002 to incorporate cerfain provisions of the
Conservation Agreement {described below) relating to additional limitations on CAW’s
diversions-at-San Clenente Dam and upstrearn wells during low flow perods, CAW's operation
‘of Los Padres and San Clemente Dams is controlled by an anmual agreerient among CAW, the
Monterey Peninsula Water Managenient District and CDFG. CAW's operation of San Clemente
Dam is further constrained by a mandate issued by the California Division of Safety of Dams
("DSOD"} to institute interiny safety measures that inchade {owering the water levels in the
reservoir behind San Clemente Dam during the dry season (approximately seven months each
year), '

C.  OnSeptember 18, 2001, NOAA’s National Marine Fisheries Service (“NMF§”)
and CAW entered into.a Conservation Agreement (“Conservation Agrestiont”), which required
CAW to implement certain micastres to reduce the Impact of its opérations in the Carmel River
on steethead and their habitat, ’ R

_D. Naturally spawned populations of South-Central California Coast (“SCCC™)
steelhead (and their progeny) are lisied as a threatenéd species under the ESA. NMFS, CDFG,
and CAW have a mutual interest in avoiding the unauthorized taking of threatened SCCC
steelhead and promoting their conservation and mecovery. _




'E.  The goals and objectivesof the Céﬁservaﬁc}n Agreemerit are as follows:

_ L. NMFS"goaland objective is to protect ané conserve SCCC steclhead in
the Carmel River, including maximizing the Carmel River Basin's substantial contribution

toward recovering SCCC stesthead and to enforce the BSA.

2. CAW's goal and objective is to supply water in sccordance with its CPUC
Certificate in a-manner that complies with the ESA and other regulatory obligationsunder state

and federal law:

F.  The Conservation Agreement contained three tiers of activities. Tier I included
- short- and mid-term actions designed to conserve steellicad i the Carmel River, Tier U
described the process to be followed to address DSOD’s issues with San Clemente Dam and o
other mid-term measures designed to conserve steeitisad in the Carmel River: “Tier HI described
the process.te be followed to-address the long-term implementation of actions desigried to meet

the goals identified by NMFS and CAW in the Conservation Agreement.
G.  Since Septerber 2001, CAW has implemented all of the measares set forthin

Phase I of Tier I of the Conservation Agreement. These measures include ceasing surface water
diversions at San Clemente Danii during low flow periods, ceasing diversions from the Upper
Carinel Valley Wells doring low flow periods; and installing & boostér station fo move water
from the lower Carme] Valley to the Upper Carmel Valley. In addition, as part of an overall
effort to protect and enbance SCCC steelhead, CAW and its custoniers have paid for'additional
steclhoad mitigation measures for many years, These measures, implémented by the Monterey
Peninsula Water Management District, include annual fish rescues, the congtruetion,
maintenance, renovation, and operation of & rearing facility to hold rescued steclhead,
monitoring of and improvements to the instream and tiparian habitat, improverents to the

Carmel River Lagoon, and monitoring fish mimbers durisg migration; and have cost CAW's
ratepayers over $28M to date.

H. Phase lof Tier I of the Conservation Agreement requited CAW to maintain a-
~eontinuous surface flow in the Carmel River as far downstream as possible in AQ3 (a.defined -
area of the Carmel Valley Aquifer) by offsetting CAW water diversions in tpstream ssctions of
AQ3 with expanded diversion capability in AQ4, in the lowettnost reaches of AQ3, and the
Seaside Basin aquifer storage and recovery {"ASR") expansion. Phase Il required CAW to
increase well capacity downstream of 4nd inctuding the San Carlog Well by 3.0t 5.0 efs: CAW
retrofitted the Rancho Cafiada Well and increased its capacity inifially by 140%. The
reconditioned well was put into service on March 31, 2003.. At about the same time, the
California Department of Health Services opined that extractions from the néarby San Carlos
Well constitute groundwater under the influence of surface water. The San Cados well was
therefore taken out of service, as there is no means of providing surface witer treatrent at that

lovation, This resulted in no net gain in pomping capacity in the fower aguifer.

L The next step in Phase Il 'of Tier I of the Conservation Agresment was to be the
- -installation of anew well in the lower Carmel Valley aquifer. Studics showed that any new wel
in the-lower Carmel Valley would likely require surface water treatiiient-and comstruction-of a
surfuce water treatment plant, which was estimated to cost approximately $5.5 million.. In light



T CAW's nieed to focus-ifs financial and personnel resources on 2 long-term water supply
project, rather than those Interim measures in the Carmel '] iver, the Parties agree that proceeding
“with thie measures set forth in Phase I of Tier { would not be financially prudent, :
J. NOAA asserts that additional mid-ter measures are réquited to forther reduce
“the impact of CAW's operations in the Canmel River on steelhead and their habitat pending
CAW’s development of a long-term water supply. ‘CAW agrees that there are further interim

‘measures that will benefit the steelhead.

K. | CAW commits that by the expiration of this Agresment, CAW will either modify
its operations to avoid any take of SCCC stecthead, or have obtained all nécessary permits to
avthorize any romaining take of SCCC stecibead caused by CAW's operations. '

L. Astrustee for Californie’s fish and wildlife resources, CDPG has an interest in,
anid 35 committed to; facilitating this Agreenient as set forth below, '

‘NOW, THEREFORE; the Parties hereby agrée as follows;

L Continuation of Tier I Phase I Activities and Certain Tier I Phase Il Activities:

, Throughout the tert of this Agreement, CAW shall continue to implenent all of
the mezsures described in Phase Lof Tier T of the Conservation Agreement.

T ‘New Tiet I Phase Il Activities:

_ A.  CAW agrees fo pay a'total of Bleven Miltion Two Hundred Thousand
Dollars ($11,200,000.00) over a period of seven (7) years nnder the terms and conditions stated
herein. CAW agrees to pay an initial sum of Three Million: Five Hundred Thousand Dollars
(83,500,000.00) within 60 deys from the Bffective Daie of this Settiement Agreement

(“Agreenment”), followed thereafler by payment of the remaining Seven Million:Seven Hundred
Thousdnd Dollars ($7,700,000,00); ia seven (7) consecutive ananal paymerts of One Million
One Hundred Thousand Dellars ($1,100,000.00) per year, as specified in Table 1 of this
Agreement, which is attached hereto and part of this Agreement. Each ‘annual payment shall be
due and payable on or before July 1. ' '

_ B All paymenits CAW makes-under this Agresment shall be used to fand
‘Projects to iprove habitat conditions for; and production of, SCCC steethead, and/or otherwise
aid in the recovery of SCCC steelhead in the Carmel River Watershed (collectively, “projects”}.

~The funds shall be expended only for mitigation of those sapacts from well-pumping and water
withdrawals by CAW that were originally intended to be addressed by Phase 1T of Tier Lof the
‘Conservation Agreement. No funds shall be-expended to assist CAW in redusing any mitigation.
obligations CAW miight have with respect to SCCC steethead 45 4 result of the impact of its
Temaining opsrations.in the Carmel River Watershed on steethend and their habitar.

. C Allpayments CAW makes under this Agreement shall be made to CDFG,
according to procedures specified by CDFG for transfer of the funds. CDFG shall have castody

3



and-control of the payments until they are. @xpmded pursmnt o this: Agxmmmt CDFG shall
‘maintain records of its management of CAW’s payments and shall provide annual accounting
repérts o NMFS-and CAW on or before Septemiber 30 ¢feach: year, regardinig the management
and expenditure of the funds, until such time as all funds have been: expended. CDFG shall
‘ensure that: alt paymeats are: expeadeé forthe heneﬁt Gf SCCC steﬁhea& in amerdance: wath the
‘adjusted for mﬁmen, on an angomg baszs ﬂm:mghout the te{m af the Agreﬁnent for
reimbursement of any costs it incurs to administer, manage, and monitor the funds and the

projects described in Section ILB. Whenrexpending the paymeiits for projects pursuant to
‘Section I B., CDFG shall seek to maximize the value of the funds by seeking cash-or in-kind
matching. mntnhutzzcm from: fund recipients ermn-State third party project partners whenever -
possible:

D. . CDFG shall:consult with NMFS and CAW, as it desns necessary, or 43
* ‘may berequited by statute or regulation; to resolve any questions it may have ¢onceming
‘projects to be funded with the meney paid 'by CAW pursuant to Section TLA. »including any
techmcai qu&smns it may-have.

- E. The Fames recagnize that eny activity on or near the Carmel River can

‘have potentially adverse effects on CAW's ability to serve: potable water safe for public
consumption, CDFG will not fund sny projects that will adversely affect CAW’s mandate under
California law to serve.potable water to its customers and.to mm;ﬁy with' ﬁs:dwai and state safe
drinking water laws and regulations:

F. Any failure by CAW to make any payment required by this Agreemeni
withiin. the time period this Agreement specifies.shall constitute a breach of this Agreement, I
the event of & breach, CDEG shall notify NOAA and NOAA shall give CAW written noticeof
‘the breach by registered mail and demand that CAW ma.ke payment: within ten (10y busmess
days of. receipt of such notice by CAW.

I Tier NI Activities:

- CAW has identifisd the Coastal Water Projeet. (“CWP"} a8 its pmpesed prq;eer
“for a long-term water supply to replace 10,730 AF of water that CAW diverts from the Carmel
Valley Aquifer, plus approximately 1,000 AF fo protect against overdraft of the Seaside Basin.
CAW will continue to diligently pursve the environmental review and required pesmmits to design,
build and opérate the CWP. The eurrent schedule cantemp¥ates hang the CWP in‘operation by
2015 atthe earliest. The Parties: ‘recognize that the CWP will require extensive environmental
- meview and permits from many federal; state and local agéncies over which: CAW has no.control.
- CAW will keep NOAA informed of the CWP's: schedule, progress, potential delays and the
reasons therefore. .

V. NOAA’s Cooperafion with CAW and Other Agencies:
NOAA and CAW. recognize that the CPUC is CAW's piimary regulatory agency CAW .

is obhgataci o Serveits customers in a cost-effective mannsr. CAW must obtain CPUC
pmmtssmn to fund activities such as environmental Imugatwn, and the rates c:hargeé to CAW's



customers must be approved by the CPUC, EGAA acknowledges that in CAW’s. roleasa
CPUC wgaiate;d water provider; that it has i oiahgatmn to serve its-customers.

CAWis fac;mg a plethora of permitting and regilatory issues related to CAW's quest to.
implement 2 replacement long-term water suppiy, to. comply with the ESA and regulatory
requirements of other federzl and state 3gencies

Cegperatmn, asused herein, means providing cfnnmmts on a project or course of action
by writing letters, appearing at public meetmgs and hearings to Speak or give testimony, and
meeting with otlier government agencies, consistent with NOAA’s mission; policies, and its ESA
responsibilities, and taking into account the litnitations imposed by staff time and resources;

Al California Public Utilifies Commission

i. NOAA will cooperate i CPUC proceedmgs related to epproval ofthe

Cestificate of Public Convenience and Necessity for a replacement long-term water

supply-project by explaining the i importance of the recovery of the SCCC steethead and.

the habitat of the Carmel River, and the environmental benefits of & teplacesnent long-

 term water supply compared to the environmental detiment of continuing the current
water supply fof the Monterey Peninoula. _

2 - NOAA will cpoperate inr-any:CPUC general rate pmcwimgs concerning
the recovery in rates of costs of a.replacement long-term water supply project and-funds
paid for mitigation by explaining to the CPUC: (1) the benefits to steethead of any- -
mitigation finds paid pursuant to-any agreement with NOAA; (2) the penalties applicable
to violations of the ESA; and (3) complianée With the ESA is mandatory.

B.  Other Agencies with Permitting/Regutatory Authority over the Coastal Water
Project,

1. Monterey Bay National Mari *-‘-n‘zSanctuhry (“MBNMS")

NOAA will cooperate with CAW by meeting with NOAA personniel who
manage MBNMS to educate them about how.a replacement long-term water supply
project will benefit isted species in the Carmel River and ifs habitat; discnss with CAW
and MBNMS any concerns of MBNMS. regarding a replacement ioaxg—tm water supply
project’s ‘potential effects on MBNMS.

2. California Coastal Commission: ¢ceeny

A Coastal Development Perniit frof CCCis neqmred NOAA will
_cooperate with CAW by (1) explaining the critical need for the replacement of a lotig-
term water supply for Carmel Riverto CCC and that the mieans of providing'sucha
-Teplacement water supply are extremely limited and (2) that CCC should consider the
overall:environmental picture for Monterey Pemnsaia, mgludmg the benefit to listed
species in and aiong the Carmel Rivet, and not just the miarine species in MBNMS,



State Water Resauroes Cortrol Board (“SWRCB™)

: The second companent of the CWP is aquer storage and recovery (ASR)
in the Seaside Basin, which will require water rights permits from SWRCB. NOAA has
supported the concept of ASR foryears, NOAA will cooperate with CAW regarding the

‘benefits of diversions to ASR during times ofexcess flow on the Carme] River. NOAA
will mest and confer with CAW to disciiss any of its concems Wx{ﬁ CAW'S ASR permit
applications before commenting publicy,

4 U.S Pish ané:'WiIdIifé' Service (f“U“SFWS’”)'.

NOAA will cooperatc with CAW regarding USFWS. issues related to
pemits fora replacement long-term water snppiy project.

5. California Depaxtm_mt. of Fish and Game

permits fora mpia;cement Ieng—tm Wate; suppiy, pm;ec;
V.  Prosecutorial Discretion:

h is the mpens’bﬂﬁy of NOAA to investigate and take appropriate enforcesnent
action with-respest 16 violations of the ESA involving species under its Junsdmtx{m Inlight of
the subsimtxai amaunfs of time and money that have been, and will continue io be, expended by
CAW on steethead conservation measures, and in light of the commitment by CAW, by the
expiration of this Agreement, to either modify its operations to-avoid. sy take of scCo
steelhead, or have obtained alf necessary permits to authorize any remaining take of SCCC
steclbead capsed by CAW's operations,. NOAA agrees that prosecution of CAW for ESA .

violations relating to its ‘pumping ﬁperahar;s and water withdrawsls from the Carmel River is not
the preferred course of action:

Accordingly, so lotig as’ CAW complies with thetefms and conditions of ﬂ“ﬂs
- Agreement, then with respect to violations which may occut during the term of this Agreement
NOAA will exercise enforcement discretion relative fo. awy potential violation of the ESA

committed by CAW involving its pumping operatmtw or water withdrawals from the Camwi
Rwer inthe following manner:

A NOAA miay investigate and dmmcrit'e'aé}x.:@paieﬁfﬁs;& vi_ef_at:ien,_

B.  NOAA will exercise enforcement discretion in prosecuting such ESA
violations, if inr the sole view of NOAA, CAW has fully complied with the tesms and conditions
of this Agrecment. _

. ¢ If NGAA believes CAW has not-complied with any term or condition of
- this Agreeiment, NOAA shall nofify CAW-and CDFGof said belief within five (5) business days-
after making this determination.



4 D. This exercise of enforcement dlscraizm does not a;}ply to any intentiopal
violation(s) of the ESA by CAW.

'E. . Nothing in tius Agreement limits or otherwise aﬁbcts CDFG 3 authority or
discretion to enforce any violations of the: California Fish and Game Code' by CAW, orany
rights, responsibilities; or duties it has under federal, State, or lacal laws, rules; and regulations,
or its discretion to exetcise those rights, responsibilities, or duties, in tegard to CAW s 'well-.
pumping and water withdrawals from the Carmel River watershed. .

" ¥1L Temmof Agreemmt
.A. Tl-ns Agreemem shail ex;me 364 ca}endar days feiioxanng ﬂm scvmth {?th)

:ﬁnal payment due ander Sactma i A ‘of this Agrwaem whi,che:ver cccurs latw Thxs
Agreement miay terhinate prior to its-expiration in the eventthat (1) CAW fully complies with
subsection. {2} of Ordering. ?aragmph 2 of the State Water Resouices Control Board Oxder 95-1G;
or (2) CAW olbtainis appropriste incidental take authorization under-the ESA from NMFS
authorizing mmﬁemal taking of scee steelhead, whichever oceurs: first.

'B,- Netwaﬁzs%zmdmg the exptraﬁan or ter;men of tins Agreemmt pm'suant
suich time as all funds pa:d to CDEG by CAW have 'béeﬁ' axperted pmum to Seation 1L, #nd
CDFG has provided a final accounting report to NMFS and CAW, pursuant fo Section II.C

C. The term of this Agreement may be extended by munal written consent of
the P&ﬁles} or as specified in Section VHI.A_ below, '

B.; I CAW has otherwise complied w:th the terms of this Agreemeﬁt, but-
because of reasans beyond its reasonable control and without its fault or negligence, CAW
deterrmines by the start-of year five of this Agreement that it may be unable jo modify its
‘operations to-avoid any take of SCCC steethead by the expiration of this Agreement, then NOAA
and:CAW shall meet and confer regarding: (i) the progress of actions funded by this Agreement
to-improve habitat conditions for or otherwise aid in the move:ryof SCCC steelhead; (if) the
progress of CAW's Tier IH activities; (iit) the prudence 6f CAW i incurritig sxpenses that will be
borne by CAW's ratepayers to ofherwise obtain inicidental take authogization; and (W)
euthorizing any take of SCCC steelhiead caused by CAW’s operations that may remain at the
‘expitation of this Agreement. Either party may call for. such m;aeimg no earlisr than two: years
prior 1o the-expiration of thig Agreement and no later than six months prior to the expiration of
this Agreement. This meet and confer obli gat;mr is in addition to thre discretion of the parties to
extend this agréement pursuant to Section VL.C.

V. Effective Baie

' The Effective Date of this Agreemmt means the' ciate o which all Parties have
signed the Agreement.

T



VHE Miscellancous. P:rowsaems

A, Althoughthis. Agfemwni dﬁes niot address NOAA’s ESA concerns with'
‘Tespect to any of CAWs operations other than well-pumping and water withdrawals fromthe-
Carmel River watershed, NOAA and CAW agree that “tkiay will negotiatein good faith using
their best efforts to reach an agrecment by not later than six (6) months from the Effective Dats
of this Agreement (o address NOAA”s ESA concerns regarding CAW’s remaining Gperaimns
Ax{y subsequient agreement may include an extension of the term of fiis Agreement.

B, Any ‘?aﬁymay issue a pm&s:xeieasszregardmg:ths conterits of ﬂhs
Agresiment,

€. Theprovisionsof Ehis Ageement shall apply to.and he binding upor !:he
Parties and their respective successorsand assigns.

. This written Agreement and the Conservation Agreement’ szgmed by _
NMFS and CAW on September 18, 2001, shall constituts the sole:and enfire agreement between
the Parties and’ supsmede any prior ageements and unéerstaadmgs whet}w: ‘oral or oﬁlemme
.betwecn NIMEES

Agreement sha}i E@ in ‘wntmg and sxgn@é by the Part.ws

E, Al notices and communications required tnder this Agreenent shall be
‘made to the Parties ﬁmmgh each of the following persons-and addresses:

1. -~ TOCAW:

Craig Anthony

General Manager, Central Division
Cahfornia American Waier

511 Forest Lodge Road

Suite 100

Pacific Grove, CA 93950

Phope: 831-646:3214

Fax: 831-375-4367

2. TONOAA:

Joyce Ambiosius:

Supervisor

Central California Coast
National Matine Fisheries Service
‘Senta Rosa, CA 95404

Phone: 707-575-6064

Fax: 707-578-3435



TO CDFG:

Jeff Single

. Regional Manager
Central Region
Department of Pish gnd Game
1234 E . Shaw
Fresno, CA. 93716 :
Photie; 559-243-4005ext. 121
Fax: 55?-243-&'@232

F. - This Agrecmenit may be executed in oné or moie coutitérparts, cach of
which shall be deemed an origmal .and such connterparis shall constitute one and the same
agreement.

S 3 Each andersigned vepresentative of a party to this Agreement certifies that
heor shazs fully authorized by that party to enter into and executs the terms of this Ag;vesmant
and lepadly bind suc%zpartymﬁnshgreﬁmm

ACCEPTED ON BEHALF OF CALIFORNIA-AMERICAN WATER COMPANY BY:

Cai:fumm—MGan Water Company
DATED: 3/212::@%

ACCEPTED ON BEHAL? OF THE NATI{)NAL OCEANIC. ANQ ATMOSPHERIC
ADMINISTRA’E‘ICN BY:

Nisl M&eﬂer
Officeof Genegal Couasei for Enforcement & Litigstion, NOAA

DATED:

Rodney Mdlmis
Regional Administrdtor Southwest Region
Natjonal Marine Fisheries Service, NOAA

DATED:




3. TOCDEG:

feff Single

Regional Manager

Central Region.

Departinent of Fish and Game
1234 B. Shaw ‘

Frespo, CA 93710

Phione: 559-243-4005 ext. 121
‘Pax: 559-243-4022

F.  This Agreement miay be executed in one or more caunxea‘parm, each ofF
whze& sh&i} be deerned an eriginal; and such counterparts shall constituté one and thie same

G. Eaeimndengneé representative of & party to fiiis Agreement certifies thet
he or she is fully suthorized by that paity io mtaruﬁﬂandaxmteﬁwtmmsafﬁusAmeai
and legally bind such party to this Agreement.

ACCEPTED ON BEHALF OF CALIFORNIA-AMERICAN WATER COMPANY BY:

Présiém
Cahfmm&Ammm Water: Company

DATED:

ACCEPTED ON BEHALF OF THE NATKGN&L OCEANIC AND ATMOSPHERIC
ADMINISTRA TION BY:

Gﬁ'iz;e af Gmeral Counse] for *ﬁarcemmt & Litigation, NOAA
DATED: 5’/? 09
L f 4

' Rodney Melnnis
. Reglonal Administrator Soutiwest Region
‘National Marine Fisheries Service, NOAA

DATED;




3 TOEDFG;

Jeff Single

Regionat Manager

Central Region

Department of Fish and Game
1234 E. Shaw

Fresno, CA 93710

Phone: 559-243-4005 ext; 121
Bax: 550-243-4022

¥ This Agresment may be execnted in ofie O mors counieryass, wach-of
‘which shall be deeined dn origirial, and such counterparts shall constitute one-and the same

G.  Each undersignied represeiitative of & party to this Agresment cettifies fhat
he or she i fuily duthorized by that party to enter into snd execute the terms ofthis Agreenient
and legally bind such party %o this Agreement. .

ACCEPTED ON BEHALF OR CALIFORNIA-AMERICAN WATER COMPANY BY:

B. Kent Tumer
President
California-American Water Company

DATED:

ACCEPTED ON BEHALF OF THE NATIONAL OCBANIC AND ATMOSPHERIC
"ADMINISTRATION BY: _

 Risi Mosfler T o
Office of General Counse! for Enforcerent & Litigation, NOAA

DATED:

Rodney Melnis br—

Regional Administrator Southivest Regio
“Notional Marine Fisheries Service, NOAA

Dbatep: . _3-2-00

s S



ACCEPTED ON BEHALF OF THE CALIFORNIA DEPARTMENT OF FISH AND GAME
BY: : .

Iﬂ’ﬁ' Smgl& __ g

DATED: 2,-;:{”0?

~10-



TABLE 1:

MITIGATION FUNDS UNDER NOAA. CDFG, CA

Due Date

Payment Amount

April 1, 2009

S35 millon

Fuly 1,2010

S$1.1 miflion’

July 12011

$i.1 .miﬂ'i{m.

July 1,2012.

_ $1.1 million

July 1, 2043

$1.0 million

_July 1,014

_$1L.1 million

July 1, 3015

$1.1 million

Jaly 1, 2016

$1.1 million

..41-

Total: $11.2 million




Interested Parties List -

California- American Water

JonD. Rubin _
Diepenbrock Harmrisan

400 Capitol Mall, Sulte 1800
Sacramenio, GA 95814
(916) 492-5000
rubindgdispenbrock som

Pubiic Tz’ust Alliance
Michael Warburton ‘
Resourcs Renewal Institute
‘Room 290, Building D

Fort Mascm Gentor

San F:aﬂcxsco CA 94123
"Jg?C??c:ei L, j

Carme! River Steethead Association
Michael B. Jackson

P.O.Bax 207

Quincy, CA 95971

{530)283-1007
miatty@sbeatobal net

City of Seaside

Russell M. McGicthiin

Brownstein, Hyatt, Farber, Schreck
21 East Carrillo Stréet

Santa Barbara, CA 93101

{805) 983-7000 :

AMcG ot zr@SHFS com

~‘Monterey Peninsula Water Management

District

David C. Latado

606 Forest Avenua .
Pacific Grove, CA 93950
(B31) 646:1502°
SEeilarsdolaw. et

‘State-Waiter-Resources Control Board

Reed Sato
Water Rights Prosecution Team
1007 | Strest

 Sacramento, CA 95894

(916) 341-5889
rfsatg@watemearz% 5.08, Goyv

Sierrg Club — Veérifana Chapter

-Laureris Silver
“California Eﬁwronmentai Law Progect

P.O. Box 867

Wl Vaﬁey, CA. 94942
(415) 383-7734

,arr ssivemveaahlmk kgl -

awilldden davis ca us

Calif. Sportfishing Protection Alliance
Michael B, Jackson

P.O. Box 207

Quincy, CA 95971

(530) 283-1007
miaity@sbogiobal nat

The Seaside Basin Watermaster
Russell M. McGithim :
Brownstein, Hyatt, Farber, Schreck
21 East-Carrillo Street :

‘Santa Barbara, CA 93101

{805) 963~?06t}
RMeBlotin@EHES Lom

Cityof Sar;d City

- James G. Heisinger, Jr.
Heisinger, Buck & Morris
P.O: Box 5427

Carmel, CA 93921

{831) 624-3891
dmdBrarmaiigw cém




interested Parties List

Pebble Beach Corripany
Thomas H, Jamison

Fenton & Keller

P.O.Box 791

Montersy, CA 939420791
(831) 3731241
Tiamison@FentonKaller com

Montersy County Hespitaﬁty Associgtion
Boh Mci(enﬁe .

' Carmei CA 93922
{831) 626-8636

. Hio@meha.net

obmeki@mbay.net

Planning and Conservation League
Jonas Minton :
1107:9" -Street, Suité 360
Sacramento, CA 95814

{9186) 719-4040

anintoni@oci.org

Division of Ratepayer Advccates
Max Gomberg, Lead Analyst
505 Van Ness Avenie

‘San Francisco, CA 94102
-{4?5) 733-2’056

Servi

Bgil

City of Carmel- by—the~$ea

Donald G. Freaman’

P:O.Box €C :

Carmel-by-ihe-Sea, CA 93921
| (B31) 624-533% ext. 11

City of Manterey

Fred Msurer, City Manager
Colfon Hall

Monterey, CA 93940

(B31)646-3888 -
mewsr@ol monterey.

California Salinori and Steelhead Association
Bob Baiocchi

B.O. Box 1798

Graeagle, CA 96103

(530} 836-1115

- thaiccchi@anisky tom

Nationat Marme FJshenes Servsce
“Christopher Keifer

501 W. Ocean Bivd., Suite 4470
Long Beach, CA. 98892

{562) 950-49?6




