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Re: '~ Comments of Pebble Beach Company Regarding Draft Cease & Desist Order
Against California American Water (Carmel River, Monterey County)

Deat' Chairman Héppin and Members of the Board:

: This firm représents Pebble Beach Company ("PBC") in the above-referenced _
proceeding. In accordance with the Notice of Public Workshop dated August 13, 2009, PBC-
respectfully submits these comments regarding the draft cease and desist order (the "drafi
Order") against California-American Water Company ("Cal-Am").! S

SUMMARY OF COMMENTS

As a result of financial guarantees provided by PBC, a $68 million wastewater
reclamation project ("Reclamation Project") was completed on the Monterey Peninsula in 1994
(Phase 1) and 2008 (Phase II). The Reclamation Project converts up to 1,100 acre-feet per year
of wastewater into high-quality recycled water used to irrigate the world-renowned golf courses
of the Del Monte Forest. Since commencing operation in 1994, the Reclamation Project has
saved more than 3.5 billion gallons of potable water. ' -

- As part of the transaction to fund the Reclamation Project, PBC and two other "fiscal
sponsors” were granted 380 acre-feet per year of Water Entitlements to potable water ("Water

- "Barlier in this proceeding, PBC presented arguments and objections in its pre-hearing brief, orally, inr @ closing
brief, and in a reply to the closing briefs filed by others. PBC incorporates by this reference all of the arguments and
objections it has previously.raised. Nothing in this comment Jetter shall constitute a waiver by PBC of any argument’

. or objection previously asserted in this proceeding.




Charles R. Hoppin, Chair
August 26, 2009
Page 2

Entitlements") under agreements with, and permits issued by, the Monterey Peninsula Water
Management District ("MPWMD"). Beginning with Order 95-10 and spanning the tenures of
two Chiefs of the Division of Water Rights (Edward Anton and Victoria Whitney), PBC received
- ‘written assurances from the State Board and its staff that the Water Entitlements would be
henored. These assurances rested on two key determinations by the State Board and its staff—
first, that private financial participation in water infrastructure projects is desirable and should be
encoyraged as a matler of State water policy and, second, that protection of the Carmel River and
- its public trust resources is entirely consistent with a commitment to honor the Water

Entitlements because exercise of the Water Entitlements will result in no net increase (and in fact
will result in a substantial net decrease) in diversions of water from the River.

: The draft Order proposes to refreat from fourteen years of State Board policy honoring

the Water Entitlements. It concludes in relevant part that "the State Water Board should prohibit
any inereased diversions from the river by Cal-Am, and should not excludé any deliveries tmade
under PBC's entitlement from MPWMD." (draft Order, p. 54.} If adopted, the drafi Order
would send a clear signal to the private sector that the State Board and its staff cannot be trusted
1o honer their commitments and that private participation in water infrastructure projects is.a
high risk venture in which the rules can be changed after enormous financial investments have
been made. Given California’s current fiscal condition, the State Board should be promoting
private investment in the State’s water infrastructure, not creating disincentives for such
investment. : C

The ultimate irony of the draft Order is its punishiment of PBC for doing exactly what the
draft Order takes Cal-Am to task for not doitig—namely, fmplementing a project that reduces
diversions from the Carmel River and increases the water supply available for use on the
Monterey Peninsula from sources other than the Carmel River. The draft Order strives
mightily—and unconvincingly—to explain why the current State Board is not bourd by the
previous written determinations of the State Board and the Chief of the Division of Water Rights.
But nowhere does the draft Order explain why punishing a private party that was instrumental in
the construction of much-needed water reclamation irifrastructure and reducing diversions from
the Carmel River constitutes sound public policy.

*The PBC portion of the Water Entitlements is 365 afa. The October 3, 1989 Wastewater Reclamation Project Fiscal
Sponsorship Agreement (Exhibit PBC-MS2), pursuant to which MPWMD granted PBC the Water Entitlements, was
validated under California Code of Civil Procedure §§ 860-870 pursuant. to a final Judgment of Validation -of the
Monterey County Superior Court entered Tuly 12, 1990. The Judgment. found that the Spensorship Agreemerit and
the obligations of MPWMD thereunder are "valid, binding and enforceable in all respects.” See Exhibit PBC-5,
paragraph 2. 1 accordance with applicable law, this Judgment is binding on parties involved in this proceeding aid
the State Board. PBC signed & Supplemental Financing Agreement 'with MPWMD in 2004. Exhibit PBC-13. Cal-
Am also entered into an agreement with PBC in 1990 to guarantee service 1o the Water Entitlements consistent with
the Sponsorship Agreement: ‘ ‘
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The dratt Order is riddled with factual errors, mischaracterizations of the record,
inaccurate citations to the evidence, incorrect statements of the law, and misapplication of legal
principles. The following is.a summary of the main factual and legal errors in the draft Order.

- states: "o the extent this requirement [i.c., the 11.285 afa limit on withdrawals

It blatantly disregards the plain language of Order 95-10, and instead attempts to
portray the Water Entitlements as essentially a computing error, saying the Water
Entitlements were "based upon what turned out to be an overestimate of the '
supply of water available to.Cal-Am." (draft Order, p. 50.3 This statement is
patently false. The Water Entitlements were based solely on the amount of
potable water (including Carmel River water) saved as a result of the Reclamation
Project.

It re-characterizes and dismissés Footnote 2 of Order 95-10 (which specifically
acknowledges and was intended to protect the PBC Water Entitlements) as a
"passing recognition” and a “noncommittal footnote.” These statements also are
patently false. The plain language of Footnote 2 constitutes a commitment by the
State Board to honor the Water Entitlements. Additionally, the meaning and
effect given Footnote 2 by senior management of the Division of Water Rights
completely refutes the draft Order’s revisionist interpretation of Order 95-10.

It eriticizes the former Chief of the Division of Water Rights for making
commitments with respect to the Water Entitlements, attempting to argue that the
Chief’s letters did not mean what they clearly said, and if they did, the Chief was
without authority, and the letters were "inappropriate.” In this regard, the draft
Order fails to consider the express terms of Order 95-10, Condition 3(b) which

from the Carmel River] conflicts with prior commitments (allocations) by the
District [MPWMD]. the Chief, Division of Water Rights shall have the anthorit

to- modify the conservation requirement.” (emphasis added).

It misconstrues the doctrine of estoppe! and overlooks the doetrine of laches, both
of which constitute complete defenses to the. draft Order's arbitrary effects,

It ignores documentary evidence and testimony of the Prosecution Team itself
which affirms that the Water Entitlements were a legitimate and recognized
exception to the limit on withdrawals of Cariiel River water by Cal-Am in
accordance with the commitments of Order 95-10 and two Chiefs of the Division
of Water Rights, and that representations to that effect were made to other
governmental bodies including the California Public Utilities Commission {not
just'to a limited number of parties on the Monterey Peninsula).
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e ltmisapplies the law regarding the State Board's power to exercise its
enforcement discretion, and improperly distorts. public policy.

. It raises, addresses, and purports to-decide issues adversely to the Water

- Entitlements that were never raised or contested by the Prosecution Team or any
other party to the proceedings. In other words, the authors of the draft Order have
revised history and thereby developed arguments to deny the status of the Water
Entitlements. The Prosecution Team did not argue against or contest the position
of PBC on the Water Entitlements, and there is no evidence or legal argument in
the record to support the position regarding the Water Entitlements taken in the
draft Order. -

BACKGROUND

*As discussed extensively in its (uncontested) testimony and briefs, PBC (and other
landowners in the Del Monte Forest) own the Water Entitlements under agreements with, and
permits issued by, MPWMID, the agency ¢reated by State law specifically to manage water
supply on the Monterey Peninsula. The Water Entitlements directly arose from PBC's agreement
to underwrite 100 percent of the financial costs to develop the $68 million Wastewater
Reclamation Project jointly undertaken by MPWMD, the Carmel Atea Wastewater District
{"CAWD"), and the Pebble Beach Community Services District ("PBCSD"). As the single most
successful water conservation project in the history of the Monterey Peninsula, the Reclamation
Project produces up fo 1,100 afa of high-quality recycled water to irrigate the world-renowned
golf courses of the Del Monte Forest. Since commencing operation in September 1994, the
Reclamation Project has saved over 3.5 billion gallons of potable water from Cal-Am's water
supply, primatily from the Carmel River, all at no cost to any public dgency or takpayer due to
PBC's private financial support. o - :

In exchange for PBC's agreement to be the sole financial guarantor of the Reclamation
Project, MPWMD granted PBC and two other "fiscal sponsors" 380 afa of Water Entitlements,
as a vested property right. This Board, in Order 95-10, excluded these Water Entitlerents from
any cap on Cal-Am's Carmel River diversions. Order 95-10 also gave the Chief of the Division
of Water Rights express authority to modify any conservation requirements to the extent such
requirements conflicted with any prior commitments by MPWMD, of which the Water
Entitlements are-assuredly one. On at least four separate occasions since 1995, the Chief of the
Division of Water Rights exercised this autherity, approving PBC's plans for use of the Water
Entitlements, confirming in writing that the Water Entitlements were recognized in Order 95-10,
and can be served by Cal-Am over and above aiiy other conservation requirements imposed on
Cal-Am. (See letters from Edward Anton dated March 27, 1998, June 5, 1998, and October 18,
2001, and from Victoria Whitney dated April 21, 2004, copies of which are attached to this
comment letter as Attachments A, B, C, and D, respectively).
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Despite the remarkable conisetvation achievements of the Reclamation Project, and the

~ consistent, unqualified support for the PBC Water Entitlements by the State Board, the draft
Order, astonishingly, without warning, and without any legal or factual basis, proposes to retreat
from this Board's fourteen-year commitment to PBC, MPWMD, and other Del Monte Forest
landowniers to honor and respect the Water Entitlements.

SPECTFIC COMMENTS ON THE DRAFT ORDER

1. The draft Order Misconstrues Order 95-10.

The draft Order's statement that the PBC Water Entitlements were "based upon what
turned out to be an overestimate of the supply of water available to. Cal-Am" (draft Order p. 30)
is false and blataritly ignores Order 95-10. The Water Entitlements were not based at all on the
amount of supply available to Cal-Am; they were based on (a) the amount of water saved by the
Reclamation Project, (b) the fact that this saved water far exceeded the amount to be used under
the Water Entitlements, and (c) the conclusion that the Water Entitlements were the only means
of achieving these dramatic savings through private financing of the Reclamation Project.

The draft Order further misconstrues Order 95-10 by dismissing Footnote 2 as only a
"passing recognition" of the PBC Water Entitlements and a "noncommittal footnote," a complete
misrepresentation of the tener and import of Footnote 2. {draft Order, pp. 50, 52.) First, to assert
that the State Board's recognition of PBC's Water Entitlements amounted to no more than a
"noncemmittal” reference in the context of a crackdown on Cal-Am's diversions simply ignores
reality. O the contrary, the State Board's recognition of the Water Entitlements is an explicit
and purpeseful exception to the general requirements of Order 95-10. Notably, the draft Order
attempts no explanation of why the State: Board would now retreat from this explicit exception;
instead, the draft Order mischaracterizes the cxception as essentially surplusage. This reading of
Order 95-10 is inconsistent with both common sense and the rules of legal interpretation, which
require that effect be given 1o all aspects of Order 95-10,

Finally, the draft Order inadequately considers the later conduct of all parties as to the
import of Order 95-10's Footnote 2. The Prosecution Team certainly recognized that senior
Board staff considered Order 95-10 to embody a recognition of the PBC Water Entitlements as
an exclusion from the cap on Cal-Am's Carmel River diversions. In orderto justify eliminating
the security of the PBC Water Entilements, however, the draft Order minimizes both the legal
and practical significance of later assurances from the Chief of the Division of Water Rights that
the Water Entitlements should and would be honored—assurances given pursuant to specific
authority granted to the Chief by Order 95-10 itself. See also SWRCB Resolution 97-006
{consistent with prior and subsequent delegations, delegating to the Chief the authority to
approve water conservation projects pursuant to State Board orders).

The draft Order states, in effect, that the Chief acted both erroneously and without
authority in comnitting (on at least four separate occasions} to PBC, MPWMD, Cal-Am, and
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numerous others that the SWRCB ‘would take no enforcement action against Cal-Am for serving
the Water Entitlements over and above the 11,285 afa otherwise applicable to:Cal-Am under
Order 95-10. This statement reveals a total disregard of Order 95-10 on this issue. After setting
forth the conservation requirements applicable to Cal-Am, Condition 3(b) of Order 95-10
specifically states that: "To the extent that this requitement conflicts with prior commitments

- {(atlocations) by the District, the Chief, Division of Water Rights shall have the authority to
modify the conservation requirement,” In other words, Order 95-10 itself specifically gives the
Chief the authority to do exactly what the Chief did with respect to the Water Entitlemerits. The
Chief 's decision is therefore binding on the State Board.

2. The draft Order Incorrectly Concludes that Reliance by PBC on Ord
and on Later Assurances Was Unijnstified.

Chief Anton's March 27, 1998 letter expressly grounds his confirmation that Order 95-10
- recognized and excluded the Water Entitlements from any diversion limitations on the language

of Footnote 2 itself. The letter from Chief Anton states: "Under F ogtnote 2 of Order WR 95-10,
the 380 afa is available to serve these projects [in Del Monte F orest]" and "[tThus, the SWRCB.
will use its enforcement discretion to not penalize Cal-Am for excess diversions from the Carmel
River as long as their diversions do not exceed 11,285 afa Pplus the quantity of potable water .
provided to the Pebble Beach Company and other sponsors under this entitlement for use on.
these lands. This enforcement discretion will be exercised as long as the wastewater reclamation
project continues to produce as much as, or more than, the quantity of potable water delivered to
the Del Monte Forest property, and the reclaimed water is utilized on lands within the Cal-Am
service area." (Exhibit PBC-7, p. 2.)

There is nothing unclear or ambiguous about the language of Mr. Anton's March 27,
1998 letter. Notably, the letter's citation te Ordeér 95-10 demonstrates that the Chief understood
the import of Footnote 2 in an entirely different way than represented by the draft Order. In fact,
the draft Order tries to downplay the significance of Footrote 2 in order to undercut the authority
of the Chiefs' letters, as though the Chiefs' explanation of the PBC exclusion had no conerete
basis in Board policy. But as pointed-out above, the Chief was granted the express authority by
the Board in Order 95-10 to modify diversion limits in order to recognize prior MPWMD
commitments such as the Water Entitlements. '

The draft Order characterizes Mr. Anton's letters. as renegade communications which
didn't mean, or at least shouldn't have meant, what they said. This mischaracterization ignores
subsequent representations made by other senior management of the Division of Water Rights.
For example, Victoria Whitney, former Chief of the Division of Water Rights and current _
Deputy Director for Water Rights, wrote a letter dated A pril 21, 2004 in which she quoted with
approval from Chief Anton’s March 27, 1998 letter and stated very clearly and without
qualification that: "This enforcement discretion will continue to be exercised as long as the
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amount of treated wastewater delivered for-us;: meefs or exceeds the quantity of potable water
delivered under the entitlement.” (emphasis added).

Significantly, the Prosecution Team itself submitted evidence of the manner in which the
State Board represented its position on the: Water Entitlements to other governmental agencies
and individuals. As cited in PBC's. Closing Brief, the Prosecution Team presented evidence
regarding the State Board's commitment to honor the Water Entitlements (a) to the California
Public Utilities Commyission in a Prehearing Conference Statement signed by Executive Director
Walt Pettit (Exhibit PT-8); (b) to MPWMD and others seeking relief from the Order 95-10 limits
(Exhibit PT-6); and (c} in this very proceeding, in testimony by Katherine Mrowka.® All of this
evidence is completely ignored in the draft Order. . :

Mr. Anton's March 27, 1998 letter sets forth criteria for the Water Enfitlemerits' exelusion
to remain in place—principally that the Reclamation Project must produce as much or more
water than the quantity of water to be used under the Water Entitlements, Importantly, the 1998
letter states these criteria separately from the various other restrictions and conditions imposed
on Cal-Am in Order 95-10 (developing an alternative or permitted supply, developing a water
- supply plan, etc.), Nowhere does the draft Order find that these ctiteria have not been satisfied,
and, in fact, the evidence in the record is incontested that the criteria have at all times been _
satisfied: a net reduction in Carmel River diversions has consistently been achiéved as a result of
* PBC's efforts. B

Finally, the draft Order mischaracterizes PBC's expectations concerning the exclusion of
its Water Entitlernents ftom any cap on Cal-Am diversions and misapplies the legal doctrine of
estoppel. The draft Order asserts that "even if the letter had purported to promise that there
would be no enforeement, it would not be binding" because it would violate public policy, (draft

 Order, p. 53.) What PBC expects and has relied upon, however, is that so long as the Water
Entitlements satisfy the requirements contained in the Chiefs' letters, then the State Board will
continue to honor the Water Entitlements, PBC and many others have reasonably and
defrimentally relied on the Board's repeated written commitments relative to the Water

Entitlements, arid the Board is estopped from undercutting the significant financial investments

that reliance has produced. :

Just this year the California Supreme Court confirmed an axiom of administrative law -
related to an agency's interpretation of a statute it administers: "When an administrative

3 Ms. Mrowka's written testimony-in Phase I, discussing the 11,285 afa diversion limit, stated: "the State Water
Board had already acted favorably regarding development of the Pebble Beach Wastewater Reclamation Project ...
Since the Pebble Beach interests used treated wastewater in licu of potable water from the Carmel River; the State
Water Board found that the net diversion from the Carmel River to serve project lands would be less than the level
that would have occurred if the wastewater reclamation project had not been developed. Thus, on March 27,1998,
the State Water Board determined that Order WR 95-10 provided for the development, of this project.™ (Exhibit PT-
2,pp. 5-6.) ' ' -
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interpretation is of long standing and has remained uniform, it is likely that numerous

- transactions have been entered into in reliance thereon, and it could be invalidated only at the
cost of major readjustments and extensive litigation." Ste. Marie v. Riverside County Regional
Park and Open-Space Dist. (2009) 46 Cal 4th 282, 292-293 (cited reference omitted). From this -
principle, an agency's dealings with a regulated entity or individual can give rige to equitable
estoppel and taches. ' :

_ The draft Order at page 53 states that the State Board's repeated approval of PBC's Water
- Entitlements cannot be understood to create a "binding commitment” by the Board. As
discussed herein, the Board's long-held position tegarding the Reclamation Project is found in
statements other than Order 95-10 and the letters of Chief Aton.* Here the doctrines of
equitable estoppel and laches preclude the State Board from now changing its position with
respect to the Water Entitlerments. - '

"The doctrine of equitable estoppel is founded on concepts of equity and fair dealing. It
provides that a person may not deny the existence of a state of facts if he intentionally led
another to believe a particular circumstance to be true and to rely upon such belief'to his
detriment.” City of Long Beach v. Mansell (1970) 3 Cal.3d 462, 489 (cited reference omitted).
In Mansell, the California Supreme Court set forth the following formula: "The government may
be bound by an equitable estoppel in the same manner as a private party,” if the elements of
estoppel are met and "the injustice which would result from a fajlure to uphold an estoppel is of
sufficient dimension to justify any effect upon public interest or policy which would result from -
the raising of-an estoppel.” 7d. at 496-497. -

The doctrine has been applied in environmental cases. In People v. Department of
Housing & Community Development, the court applied the balancing test articulated in Mansell
‘and concluded that a construction permit, issued without compliance with CEQA but relied upon
unider the "assumption that the fissuing] agency had met its [environmental] responsibilities,”
“¢ould not be revoked: ' :

. * See also: {1} Exhibit PT-6 ("[tlhe SWRCB has already acted favorably on one issue identified [by the MPWMD]."
The develapers of the Pebble Beach Water Reclamation Project sought SWRCB approval to utilize 380 afa of
Carmel River water made available as a result of developing the wastewater reclamation project . . . the SWRCB
determined that Order WR 95-10 provided for development of this project”); (2) Exhibit PT-8 ("SWRCB has.
allowed the development of the Pebbie Beach Water Reclamation Project to utilize 380 afa of Carmel River watéer
made available as a result of developing the- wastewater reclamafion project”); and (3) 2004 letter from V., Whitney
(attached hereto as Attachment D), recognizing PBC’s plan to.expand the Reclamation Project and transfer-a portion
of the Water Entitlements to other property owners, and referring to diversions for'use by PBC as one of the s
"qualifying exemptions for diversions in excess of 11,285 afa™). ‘
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Consistent policies . . . are vital to the avoidance of ‘bureaucratic entanglements. There is
little good in protecting the environment for the sake of a society which fails to insist on
fair treatment of its citizens. . . [TThe applicant citizen . . . commenced his project,
incurring substantial expenses and losses over a period of months; only then did the state
- . . seek judicial action to annul what it had once granted; the citizen's losses are largely
irrecoverable; the project is . . . not recognizable as a gross despoliation of the

-environment. The state's failure to commence its suit before the citizen inourred heavy
loss created an injustice which outweighs any adverse effect of the state's failure to make
timely environmental inquiries.

{1975)45 Cal. App.3d 185, 200,

The draft Order on page 53 cites to Phelps v. State Waler Resources Control Board,-
coneluding that the State Board cannot be enjoined from reversing its representations made to
PBC and the MPWMD for fourteen years. That ease is not applicable here. In Phelps,
landowners relied on notes written by State Board staffin inspection reports and license checks.
Some-of the notes indicated that when the Board’s Term 91 went into effect, the landowners
could revert to using riparian water rights, The court found that the element of "reliance” was

1ot present, first because the notes reflected only staff assumptions and did not purpott to
determine the validity of riparian water rights, and second because the notes amounted to
unauthorized legal representations by agency staff, which cannot provide the basis for estoppel
against an agency. There were no such untoward "assumptions" here, nor were there
unauthorized legal representations. The determinations obtained from the Siate Board by PBC,
Cal-Am, and MPWMD, came straight from the Chief; Division of Water Rights, who had clear
authority under Order 95-10 to honor the Water Entitlements, ‘ -

As in this instance, when a "rare combination of government conduct and extensive
reliance” leads landowners to believe, and to act upen their belief, that their property interests are
relatively certain, justice requires that the government be bound by its pronouncements.

Mansell, supra, 3 Cal.3d at 500-501 (also considering the public benefits associated with
plaintiffs’ conducty, see also City of Imperial Beach v. Algert (1962) 200 Cal. App.2d 48, 52 (a
"special combination of ¢ircumstances,"” namely government conduct, demanded application of
the principles of estoppel). ' - '

The defense of laches is related to estoppel, and it applies where, as here, there has been
an "unreasonable delay plus either acquiescence in the act about which the complainant
complains or prejudice to the party asserting the equitable defense resulting from the delay,"

Wells Fargo Bank'v. Goldzband (1997) 53 Cal App.4th 596, 628-629 (cited references omitted).
As with estoppel, considerations of public policy are applied where laches is asserted against a -
- government agency which has not diligently prosecuted a proceedinig. Id. Certainly here, the
~ State Board unreasonably delayed in waiting fourteen years before giving any indication that
PBC's development of new water through the Reclamation Project would not, in fact, guarantee
its Water Entitlements. ' _ . :
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The record is replete with evidence of the State Board’s "acquiescence” and PBC's and
hundreds of other landowners’ prejudice, The draft Order asserts, however, that a violation of
"public policy" will ensue if the commitments are honored. No such violation (if indeed one
occurs at all) could outweigh the grave unfairness of the State Board's proposed change in policy
and position, especially when balanced with the public policies served by PBC's developmerit of
new water supplies and reduction of Carmel River diversions for the Monterey Peninsufa. That
the Board chese for many Yyears to support the advancement of one policy, and now proposes to
inveke another as a justification for defeating the sound reliance interests it engendered many
- Years ago, is unconscionable and an unlawful abuse of agency discretion. '

3.. The draft Order Misconstrues the Nature and Impacts of the Water Entitlements.

- The draft Order incorrectly characterizes the Water Entitlements' exclusion from the Cal-
Am 95-10 diversion cap as an "increased diversion." (draft Order, p- 54.) Throughout the draft
Order's discussion of the PBC exclusion, thete is never a distinction drawn between diversions

- supplying the PBC Water Entitlements and Cal-Am's "excessive" diversions generally. There is
1o basis for this misleading description. As noted above, the ‘draft Order entirely disregards the

- fact that the conditions for excluding the Water Entitlements have been met. And more
importantly, the draft Order’s characterization ignores the fact that the Water Entitlements WerE
 approved and excluded because PBC had contributed to a net decrease in Carmel River
diversions. '

The draft Order states that "[sluch an exclusion might have been reasonable if it appeared

the [sic] Cal-Am was likely to come into compliance reasonably soon, and if the harm during the
period required to come into compliance was relatively small, but that is not the case here " .
52). This reasoning once again fails to recognize that the exclusion was based on a significant
net saving of potable water; that it promoted public and environmental benefits; and that it was
tied to the condition of ongoing net savings of potable supply. These considerations were
expressly identified in the Chiefs' letters. '

Oddly, the draft Order is entitely premised on Cal-Am's alleged violations of conditions
unrelated to those underlying the PBC exclusion, and yet the draft Order provides no explanation
for enforeing those unrelated conditions against the PBC Water Entitlements. No reason exists,
‘and none is cited in the draft Order, for ignoring the difference between the potential harm from
Cal-Am's overall diversions and the Tack of "harm” that will result from use of the small amount
of potable water supply contemplated in the Water Entitlerents, '

4. - The draft Order Lacks Intérnal Consistency and Fails to Provide an
Adequate Le. al Basis for Eliminating the PBC Exclusion.

_Based on the draft Order's many internal inconsistencies and flawed logic, it is difficult to

avoid the conclusion that the PBC Water Entitlements are being arbitrarily targeted. At least
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four of the draft Order‘s inconsistencies are significant enough to undercut the legal basis of the
-draft Order. .

First, the draft Order confuses the nature of the Board's enforcement discretion, asserting
i one breath that the nature of enforcement is "highly discretionary," and then stating in the next
breath that it is nor discretionary because "[ijt would violate public policy to enjoin the State
Water Board from enforeing the laws it is charged with administering" and that honoring PBC's
"understandable” expectation "that it conld count upon undiminished deliveries from the Carmiel
River . . . would amount to an abdication of the State Water Board's responsibilities for proper
administration of water rights." This is nonsensical. The exercise of agency discretion can
include declining any enforcement measures at all. Sutherland v. City of Fort Bragg (2000) 86
Cal.App.4ih 13, 24. The "very essence of discretion is the power to make comparisons, choices,
judgments, and evaluations." Guzman v, County of Monterey (2009) 46 Cal 4th 887, 908 (cited
reference omitted). The State Board is in no way bound to treat every diversion alike under the
solution it adopts through this proceeding. :

Second, the draft Order arbitrarily attempts to distinguish the proposed treatment of the
PBC Water Entitlements from the proposed treatment of the water entitlement of the City of -
Sand City. Therg is no practical difference whatsoever between the two; yet the draft Order
(rightfully) respects and allows the Sand City water entitlemerit 1o be used for new growth
without counting against Cal-Am Carmel River diversions, while denying that same status to the
'PBC Water Entitlements. The draft Order notes (p. 55) that "Sand City independently made an
“effort to-develop water for growth," that it "sought assurances from the State Water Board that
any new water it developed would not be reduced to offset Cal-Am's illegal diversions from the
river," that it received those assurances in a letter from State Board staff, and that those
assurances would be respected in the draft Order. Sand City's new water comes from a 300 afa
desalination plant, whereas PBC’s Water Entitlements come from a $68 million, 1100 afa
recycled water projeet. : : :

It is no answer to say (as the draft Order seerms to) that Sand City's desalination project
arose after Order 95-10, whereas the Reclamation Project was instituted before Order 95-10,
because that is factually incorrect—in fact, the Reclamation Project did not have its first full year
of producing its dramatic water savings until the end of Water Year 1995, after Qrder 95-10 was
adopted. And Phase IT of the Reclamation Project began full operation in 2008, saving an
additional 300 afa on average over the initial 700 afx savin gs from Phase . PBC financed the
$34 million cost of Phase I after receiving two additional written assurances from the Chief of
the Division of Water Rights that the Water Entitlements would continue to be honored by the
SWRCB (the 2001 Anton Letter and the 2004 Whitney Letter, Attachments C and D). The
differing treatment of the Sand City water entitlement and the PBC Water Entitlemnents by the
drafi Order is, again, proof of the draft Order's arbitrary and unsupportable treatment of PBC
‘Watei Entitlements. :
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Third, the draft Order finds that honoring the Water Entitlements would impede State _
Board policies requiring the protection of public trust resources and taking "vigorous actions” to
prevent unlawful diversions. Strangely, sitting like an elephant in the room, is the unmentioned
policy of the State Board favoring water recycling. As the California legislature has recognized,
recycled water "is suitable for direct beneficial use . . . that would not otherwise oceur and s
therefore considered a valuable resource.” Water Code § 13050(n). The law commands the state
to "undertake all possible steps to encourage development of water recycling facilities so that
- recycled water may be made available to help meet the growing water requirements of the state.”
Water Code §§ 13510-13512. The State Board shares jurisdiction over the use of recycled water.
Just this year the Board adopted a Recycled Water Policy that reasserts its commitment to
supporting recycled water projects. See State Board Resolution No. 2009-0011 (Feb. 2, 2009,
policy effective May 14, 2009). The Recycled Water Policy states that the Board strongly .
encourages water recycling and will exercise its authority “to the fulk_:s__t extent possible to
. encourage the use of recycled water." The draft Order's failure to address this key policy is
inexplicable. :

Finally, the draft Order purports to rely on evidence and arguments that were never
presented by the Prosecution Team or any other party. -One can scour the record in vain
attempting to find any evidence or argument raised by the Prosecution Team supporting the diaft

- Order's factual and legal analysis. Specifically, there is.nothing in the record to support the draft
Order’s contentions that the "PBC water entitlement . . was based upon what turned out to be an
overestimate of the supply of water available to Cal-Am;" that Footnote 2 of Order 95-10 was
only a "passing recognition” and "noncommittal footnote” coneerning the PBC Water
Entitlements; that the March 27, 1998 letter from Chief Anton of the Division of Water Rj ghits
making commitments with respect to the Water Entitlements was “inappropriate;"” that the Chief;
Division of Water Rights, did not have the authority to exclude the PBC Water Entitlements
from the other limitations placed upon Cal-Am's withdrawals from the Carmel River; that the
second letter from Chief Anton of October 18, 2001 "subjects Cal-Am's diversions from the river
for PBC preperties to future State Water Board decisions” (a false interpretation by the draft
Order); that if the State Board issues a letter "to promise that there would be 1o enforcement,” it
is "doubtful whether any [such] correspondence ... may be relied on" and that it would not be
binding;" and that "honoring that [understandable] expectation [of PBC] would amount to an
abdication of the State Water Board's responsibility for proper administration of water rights.”

These are not arguments that came from the Prosecution Team. To the contrary, the
Prosecution Team submitted evidence indicating exacily the opposite of what the draft Order
asserts. For example, the Prosecution Team submitted documentary evidence in the form ofa
Prehearing Conference Statement of the State Board to the California Public Utilities
Commission (Exhibit PT-8) which states: : |

The SWRCRB has allowed the developers of the Pebble Beach Wastewater Reclamation
Project to utilize 380 afa of Carmel River water made available as a result of developing
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the wastewater reclamation project. Since the Pebble Beach interests use treated
‘wastewater in lien of potable water from the Carmel River; the SWRCB found that the
net diversion from the Carmel River to serve project lands will be less than the level that
would have occurred if the wastewater reclamation project had not been developed. This
determination thodified the 11,285 afa water conservation goal by the amount of Carmel
River water actually used for the Pebble Beach project on a yearly basis. '

This statement was signed by Walt Pettit, the former Executive Director of the State' Board; it.
certainly is not "noncommittal” as the draft Order suggests about Footnote 2. Noris it
"inappropriate” in any respect, :

Katherine Mrowka, Senior Engincer for the Division of Water Rights, was called as a witness by
the Prosecution Team. She testified at the hearing as follows: .

Mr. Jamison: *And with your testimony in those e'};hi_bits,. Ms. Mrowka, I'd just Iike to ask yc}u
again to confirm that that's your understanding of the facts in this proceeding.

Ms. Mrowka: "My understanding of the facts in this proceeding is consistent with the foothote
in Order 95-10." :(Hea-ri_ng Transeript (Phase I); June 19, 2008 at 54:14-19.)

_ PBC, at the conclusion of the State Board hearing, submitted a I4-page Closing Brief and

a 10-page Reply Brief citing the evidence and legal analysis supporting the Water Entitlements,
and pointing Gut that there was no évidence controverting PBC's evidence on the Water
Entitlements. Neither the Prosecution Team nor any other party in their closing or reply briefs
disputed or contested PBC's position on the evidence or the arguments in this regard, The
Prosecution Team never presented any evidence that the Water Entitlements should not be
afforded the same treatment as had been consistently given by the Board, never suggested that
Footnote 2 in Order 95-10 was irrelevant, and never suggested that the Chief of the Division of
Water Rights lacked authority to make the commitrents that he/she made with respect to the
PBC Water Entitlements, In its closing and reply briefs, the Prosecution Team never even
mentioned the PBC Water Entitlements. '

" Under these circumstances, the draft Order violates the most basic tenets of due process,
under which a quasi-adjudicatory body such as the State Board is precluded from deciding issues
that were not raised or contested by the parties and on which no disputed factual evidence has
- been presented. (Water Code § 1834 requires that notice of a cease and desist order “contain a

- statement of facts and information that would tend to show the proscribed action.”) The draft
Order's reliance on facts not in evidence and legal arguments never raised or presented by the
parties or State Board staff is therefore improper and illegal. o :
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RECOMMENDED ACTION

PBC respectfully requests that the draft Order be modified and re-issued for further
public review and comment to provide that the Water Entitlements should be excluded fiom
restrictions on diversions-of water from the Carmel River, consistent with the terms of Order 95-
10, especially Footnote 2, and other applicable law.

Very truly yours,
DOWNEY BRANDLLP

Kevin M. O"Brien

KMO:cib
Attachments

ce: Attached Interested Parties List
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 In response to & November 14, 1997 request by the Del Monte Forest Property Ownecs |
‘organization this letter addresses the availability of 380 afa to serve development under the water

- EXHIBIT PRC-7
MPWMD.
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Mr. Darby Fuerst
Monterey Peninsula Water

P.O. Box 85 B
Monterey, CA 93942-0085 7

Mr. Larry Foy

California American Water Comnpany

P.O. Box 951
Monterey, CA 930420951

.DearSim:

RECLAMATION PROJECT WATER AVAILABILITY — CARMEL RIVER IN MONTEREY

entitlement granted by the Monterey Pepinsula Water Management District (District) to sponsors
of the Cermel Area Waste Water District (CAWD) — Pebble Beach Community Services Digtrict
(PBCSD) wastewater reclamation project and lts relation to SWRCE Order 95-10.

SWRCB Order WR.95-10 refers to the entiflement granted by the District and development of
the Del Monte Forest property. Footnote 2 of the Order statss: g

- “The (Wastewster Reclamation) Project will provide 800 af of reclaimed water for the
irrigation of golf couwrses and open space in the Del Monte Porest. In retum for finapcial
guarantees, the Pebble Beach Company and other Sponsors, received a 380 af potable
water entitlement from the District, based upon issvance of an appropriative right permit
to the District, for development within Del Monte Forest.” : :

The wastewater reclamation facility operated by the CAWD is presently produsing more than
swaﬁofreciahnedwaﬁeramuaﬂyforuseupongolfmmand open space areas, Useof
treated wastewater has reduced the potable water deliveries of California-American Water
Company (Cal-Am} for this irigation project by at least 500 afa. The SWRCEB understands that
improvements are being considered that may allow reduction of potable water use by the full

- 800 afa.

Our misséon &mmﬂﬂma&eqhd@ddd{m?wm and
ermiyre ﬂnﬁ-maﬂaaarimmdeﬁcmamﬁrﬂw benefli of present and future generations,
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The SWRCE has recognized that the Pebble Beach Company and other sponsors were project
participants in, and assisted in funding, the wastewater reclamation project which epabled
Cal-Am to reduce its delivery of potable water to the De] Monte Forest property and thereby
reduce the demand on the Carmel River by at least 500 afa and porentially 800 afa, Upen
compietion of the development project on the Del Monte Forest property, 380 afa will be
diverted from the Carmel River by Cal Am for delivery to these lands. Thus, there will be no net
inerease in Carmel River diversions in the future over the Jevel of past documented diversions as
2 result of developing these projects. As a result of the reclamation project and especially during
the interim period while the Del Monte Forest property is being developed, the net diversion
from the Carmel River to serve the Del Monte Forest properties will be less than the Jevel that
would have occurred if the wastowater reclamation project had not been developed. Thus, under
Footnote 2 of Order WR 95-10, the 380 afa is available fo serve these projects.

As aresult, Order WR. 95-10 does not preclude service by Cal-Am to the Del Monte Forest
propetty under the 380 afa entitlement granted by the District. As you are aware, the SWRCB is
requiring Cal-Am to maintain 2 water conservation program with the goal of limiting annual
diversions from the Carmel River to 1 1,285 afa until full compliamce with Order WR 95-10 is
achieved. While Cal-Am has been exceeding the limit, it is not the infeat of the SWRCE to
penalize the developers of the wastewater reclamation project for their efforts to reduce reliance
upon the potable water supply via utilization of treated wastewater, - ' :

Thus, the SWRCB will use its enforcement discretion to not penalize Cal-Am for excess
diversions from the Carmel River as long as their diversions do not exceed 1 1,285 afa plus the
quentity of potable water provided to Pebble Beach Company and other sponsors under this
entitlement for use on these lands. This enforcement discretion will be exaroised as long as the
wastewater reclamation project continues to produce as much as, or more than, the quantity of
potable water defivered to the Del Monte Foress property, and the reciaimed wastewater is
wtilized on lands within the Cal-Am service area. - .

Footsote 2 of Order WR 95-10 deals only with the issue of water use for purposes of projects in
the Del Monte Forest. Consequently, the order does not provide discretion to address any

_ ~ projects involving the use of the unassigned 420 afa (800 afa minus the 380 afa idemtified in the
T footote equals 420 afs) developed by the wastewater treatment facility.

In order to accurately document that only the historic level of diversion has been maintained, the
District is requested to advise the SWRCB of both the quantity of potable water obtained from
Cal-Am on & monthly and total annual basis to serve these Jands. Information on both monthly

3 Recyoled Paper Our mistion is to prestroe and enhance the guality of California’s water resources, and
mmehkmaﬂoammad@dwdmﬁrthwq’mmwﬁmm
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and total annual production and beneficial use from the wastéwster treatment project should also
be imcluded in the submittal. This information showld be submitted quarterly, and the annual

data should document use during the water year, The water year begins on October | of one year
andendsmSepmbumof&embsequmyear. '

if you have any questions regarding this matter, I can be contacted at (916) 657-1359.

Sincerely,

R

Edward C. Anton, Chief

Division of Water Rights

oo Mr. Robert C. Gross
Del Monte Forest Property Owners
PO Box 523

Pebble Beach, CA 93953

Ww&wmmmwmq’@M:mm and
ensure: their proper allocation and efficient use for the benafit of present and future genertions,
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Monterey Peninsula Water Management District
P.0O.Box 85

Monterey, CA 93942-0085
Dear Mr. Fuerst:

REQUEST FOR MODIFICATION TO STATE WATER CONTROL BOARD ORDER
(SWRCB) WK 95-10 - CARMEL RIVER IN MONTEREY COUNTY |

By letter dared April 16, 1998, the Monterey Peninsula Water Management Dismrict (Districr) |
requested relief from the water conservation goal of 11,285 acre-fest per anmum (afa) for . - ¢
diversion from the Carmel River system as established by the SWRCB in Order WR 95-10. The'
District seeks authorization for the California- American Water Company (Cal-Am) to increase -
its diversions from the Carmel River to 13,641 afa. The request for relief is based upon the '
following language from Order WR 95-10: '

“To the extent that this requirement conflicts with prior commirments (allocations) by the-
District, the Chief, Division of Water Rights'shall have the authority to modify the
conservation requirement.” : -

As explained below, I cannot grant the requested relief under this authority. The District states
that it has made prior commitmenrs to existing Cal-Am customers to allow an annual allocation
0f 17,641 af. Of this total, 13,641 afa must come from the Carmel River, Accordingly, the -
District asks that the Division of Water Right (Division) use its anthority io modify the
conservation requirement and enable Cal-Am to utilize additional water. In the event that the
Division does not exercise its discretion to accommodate this incresse in diversion in all future
years, the District nonetheless requests that the delegated authority be utilized to authorize an
increase in diversion for the 1998 water year. ' '

Apparently, the District is concerned that the Public Utilities Commission may act upon
Cal-Am’s request to institute mandatory rationing in order to limit tota] diversions to the '
— = ~;285afa specified-in-the-Order if the Division failstomeodify this requirement.~Such anactiog————— -
will impact local water users without, per the District, a commensurate benefit to the
environment. Furthermore, the District maintains that the SWRCB’s water conservation goal is
inconsistent with water use planning undertaken by the District,




| Mr. Darby Fue:"st _ -2-
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By letter dated April 29, 1998, I requested additional information from the District to support the
request for relaxation of the provision. The May 15, 1998 response from the District lists the

quantities of water that the District has allocated from the Seaside groundwater basin, documents
 the quantity of water that the District has authorized for use on an annual basis from 1995
through 1998, and provides information on the retrofit credit program.

The information regarding the Paralta well allocations documents that the District allocated
192.3 afa from the Seaside groundwater basin in July 1995. Order WR 95-10, page 33, states ]
that the Cal-Am Seaside basin production was approximately 2,700 afa. Adding the 192.3 afato_
this quantity, the total 1995 commitment (based on allocations and existing diversions only) was”
2.892.3 afa. This is significantly less than the Cal-Am 1997 water year production of 4,025 af . -
from the Seaside groundwater basin, as documented in the May 15 letter. ‘

The delegation of authority in Order WR 95-10 only pertains to commitments (allocations).
There is no delegation of authority to address the pre-Paralta credits, retrofit credits or
entitlernent issues. Nonetheless, it appears that water use by the last three parties listed in the
entitlement column of item (2) in vour May 13 letter, Macomber Estates, Griffin Trust and
Pebble Beach Company, has been addressed by the SWRCB. Please refer to the discussion of .
the Pebble Beach Wastewater Reclamation Project at the end of this leter.

,
1
1
-
v
¥

Order WR 95-10 requires Cal-Am to maximize production from the Seaside aquifer for the ' _
purpose of serving existing connections. honoring existing commitmenrs (allocations), and 0~
reduce diversions from the Carmel River to the greatest practicable extent. (Order WR 95-10.
condition 4) After that resource is fully urilized, the'Division is delegated authority to increase
the 11,285 afa water conservation goal s stated above. The delegation of authority only pertains
to those District commitments in place prior to the July 6, 1995 adoption of Order WR 95-10.
' The information we have received does not support modification to the 1 1,285 afa water
~ conservation goal because the quantity made available by development of the Paralta well in the
Seaside aquifer (4,025 afa) far exceeded the 2,892.3 afa quantity committed (allocated) by the
District prior to July 6, 1995, Thus, there is no basis for adjusting the Carmel River water
_ conservation goal. I : '

Furthermore, the purpese for incliiding the provision about existing commitments in the Order
was to ensure that a partially completed hotel project under construction at the time of adoption
would have a water supply available to it. During the May 20, 1998 Water Awareness Forum of
the Monterey Commercial Property Owners Association, I learned thar the hospitality industry
utilizes approximately the same quantity of water today as it did in 1995, Thus, despite any

. .changes in visitor days that may have occurred between 1995 and the present, water use by this
industry does not appear to have affected the ability of Cal-Am to comply with Order WR 95-10.

Most importamly, I believe that the delegation to the Division only extends to providing relief if
the total water available from the Carmel River plus the water available from the Seaside aquifer
is not sufficient to meet a demand equal to water use in water year 1995 plus the water use by

Filifarain Ravienwwontnl Bratortiom A ranmn
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facilities: (1) under construction at the time of adoption; or (2) constructed subsequent to
adoption of Order WR 95-10 which had received a water allocation from the District prior to
adoption of Order WR 95-10, As noted in your May 15 letter, total water use in the 1995 water
year was 13,830 af. Under the provisions of Order WR 95-10, Cal-Am could utilize 11,285 af
from the Carmel River plus 4,000 af from the Seaside aquifer for a total of 15,285 af, Thus, in -
the 1995 water year Cal-Am could have utilized 1,455 af more than it did, which is significantly -
more than the District’s 1995 allocation of 192.3 afa from the Seaside groundwater basir.

The SWRCB has already acted favorably on one issue identified in your April 16 letter. The
developers of the Pebble Beach Wastewater Reclamation Project sought SWRCB approval to
utilize 380 afa of Carmel River water made available as a result of developing the wastewater
reclamation project. Since the Pebble Beach interests use treated wastewater in lieu of potable
water from the Carmel River; the SWRCB found that the net diversion from the Carme] River to
serve project lands will be less than the level that would have occurred if the wastewater '
reclamation project had not been developed. On March 27, 1998, the SWRCB determined that ~
Order WR 95-10 provided for development of this project. | S

- Finally, the District asserts that the water conservation goal is inconsistent with water use .
planning efforts of the District. The SWRCB is the State agency responsible for administering |
the appropriative water right system. The SWRCB order is only an interim measure to provide .
some relief during development of a water supply project, and does not provide a basis of nght -
for continued diversion of water. Failure to quickly address the water supply situation could '
result in the need for further action by the SWRCB. Thus. the District should tailor its water use
planning efforts to ensure consistency with the provisions of Order WR 95-10.

If you require further assistance, I can be contacted at (916) 657-1359. Katherine Mrowka is
the staff person presemtly assigned to this matter, and she can be contacted at (916) 657-1951. .

-

~IETERE sianeD BY

~ Edward C. Anton, Chief
Division of Water Rights

- ec: California-American Water Company
Mr. Larry Foy
50 Ragsdaie Drive, Suite 100
Monterey, CA 93940

M. Linda Horning |
Office of Senator Bruce McPherson -
7 John Strest ' bc:  Walt Pettit

Salinas, CA 93901 : SWRCB Board Members
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Mr. Emezt A, Avila
Monterey Perinsala Water
© Manegement District
P.0.BaxBS .
Monterey, C4 93942-0085 -

-Degr M, Aviln

FEEBLE BEACH PROJECT ~USE OF RECLAIMED WASTEWATERFROMTHE
CARMEL AREA WASTEWATER DISTRICT/FPERELE BEACH COMMUNITY SERVICES
DISTRICT (CAWD) WASTEWATER RECLAMATION FROJECT « FILE 262.0 (27-01)

By letter dated October 2, 200), you requeat clarification regarding s of trasted wastewater
produced by he CAWD pmjest in liss of potble water suppHies for purposes of developing new
projects, '

The Division of Weter Rights (Division) addressed this izeme in our letrer of March 27, 1998,
Thie Mayeh 27 letter states that it is scceptsble to tansfer 3 maxivamm of 380 sere-feat per anmom
of potabis witar supplien freed up through use of treated wastewsinr on the Del Momis Foregt
property for tew pinpoees, provided that diversions from the Carmel River do ot sxcesd .
11,285 acra-iwet por yeer ping e quantity of potable waiar provided to Pebble Beack Company
&nd other spensors under this entitlement for wse oo the Del Monte Forest propertiss. Contingal
records mast be muintained, on both 2 monthty end tota] angnal basis, t document that (e) the
new use of pateble water does not exesed the historic quantity of potabis water provided by the
+ + Califorris-Amejcas Water Conpany (Cal-Am) to the Del Monte Forest property snd (b) the
quantity of treatad wastewatee put to beasficisd ugs equals or excesds ths potsble weter une, The
Montersy. Pertinauls Water Management Disirict is raspensible for submitting fhess records to
mmmmammmﬂﬁnmummmm%mmm

¥ou spocifically esked witethar fhe s of 2 poziion of 2lis migina] Pebble Beask Cornpany water
eatitleman ftom the CAWD reclamation projeat can be used on non-Pebble Beach Compeny
propecties (1} within the Del Mogts Forast and (2) ontsids the Del Monto Forest, Cal-Am may
digtribute the asw potable wter supply anywhese in its service area, subject to the Camard River

 diversion reqitemnents of Order WR 95-10,(and sy subsequent raodifications poved by the
State Water Resomvees Control Board) end requirements (2) and (b) above.

L]
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April 21, 2004 VL& FAX AND/OR MAIL -
Mr. Anthany L. Lombardo
Lombardo and Gilles '
P 0. Box 2119

Salinas, CA 93302- 2129
Dear Mr. Lombardo:

USE OF RECLAIMED WASTEWATER FROM THE CARMEL AREA WA.STEWATER
DISTRICT/PEBBLE BEACHE COMMUNITY SERVICES DISTRICT (CAWD/PBC SD) -
WASTEWATER RECLAMATION PROJECT ~ FILE 262.0 (27-01)

The Dwmon of Water Rights (Division) has reviewed your March 2, 2004 letter regarding the .
cxpansion of the CAWD/PBCSD Wastewster Reclamation Fagility. In your letter, you request
the State Water Resources Control Board (SWRCE) to inform the Monterey Peninsula Water
Management District (Disiriet) that the SWRCB does not object to the continned use of the
“fixture unit” metbod of setimating water use for the mused portion of the 380 acresfect potable
water entitlerent that resulicd from the development of the reclamation project. Your request -
was piecipitated by the Diswict’s consideration of an ardinance that would epable Pebble Beach
Corapany 1o tansfer a portion of its unused entitlement to other property owners in the Del
Morite Forest. -The SWRCB bas neither received nor reviewed the proposed otdinanee and is not
prepared i offer comments on the propesed ordinance. Alhough the SWRCB believes that
there may be betier ways {o determune consumptive waler use, we do not object io continuad use
of the fixture unit method.

The Divigion requires the California-American Water Company {Cal-Am) to demonstrate
commpliance with Order WR 95-10, Cal-Am submils daily pumping records for each well in the
Carmei Biver basin on & quarterly basis. The issue of whether Cal-Am is authorized to divert
more thap 11,285 acre-foet per annum (afz2) {the Order WR 95-10 limit), based on exchanging
uss of treated wastewatsr from the CAWD foility wath diversions from the Carmel River, was
eddressed in Division fetters dated March 27, 1998 end October 18, 2001, which were attached to
your March 2, 2004 correspondence.

Order WR 35-10 does nyt specifically address the use of 380 afa to offsst the 11,285-afa
limitations. However, the March 27..199% lsiter from Edward C. Anton, then Chief of the
Division of Water Rights, indicated that the SWRCB would “use enforcement discretion to not
penalize Cal-Am for excess diversion from the Catmel River as long as their diversions do not
gxceed 11,285 plus the quantity of pofzbie werer provided to the Pebble Beach Coampany and
other spornisors under this eniitlement for use on these fands.” This enforcement discretion will

Californis Environmental Protection Agency

. 2 Racvelsd Pavcr .
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* continue 1o be exercised 2s long as the amount of treated wastswater delivered for use meets or
exceeds the quantity of potable water delivered under the entitlement,

Tn order to accurately document that the historic leve! of diversion has not been exceeded, both
Cal-Am and the District are required to provide certain information, Cal-Am roust cofitinue to
rcasure and feport all potzble water diversions in mouthly sud total annual acre-feel, n '
addition, the District must report en the monthly and anmual use of reclaimed water from the
wastewater treatment project. The reclaimed water production smounits must be measured. The
rempainder of the entitioment, to the cxtent that it is offset by the delivery of reclaimed water, may
be estimated using the “fixturc unit method.” The District must subait the information quarterly
and also provide aonual data for the water year. Your March 2 letter does not request a change
from the requirement thst the production of reclaimed water be measured. Cal-Am is required to
accurately report to the SWRCB qualifying exemptions for diversions in excess of 11,285 afa.
Cal-Am must also contimue to-provide daily diversion records with the final quarterly compliance
report for the water year. : ' 3 |

Katherine Mrowka is the staff person presently assigned 10 this matter. Ifyou roquire faxther
asgistance, Ms. Mrowlka can be contactod at (916) 341-5363. ' :

Sincercly,

i 1 ' . Q ’ : R
Victoria 4. Whitaey ’é] | o
Division Chief '

cc: Califomis-American Water Company
c/o Stuact L. Somach
Somach, Simmons & Dunn
Eell of Justice Building
813 Sixth Street, Third Floor
Sacramento, CA $5814-2403

- Ms, Frances Farina
Manterey Peninsula Water Management District
P.O.Box 85 -
Montercy, CA $3942-0083

Steven Leonard ‘
California-American Water Comparry
P.0. Box 951 .

Monterey, CA 93942.0951

TOTAL P.83
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