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Community Hospital of the Monterey Peninsula®

{nnovative healthcare with a human touch

Angust 25,2009

VIA PRIORITY OVERNIGHT MAIL
VIA ELECTRONIC MAIL TO: | | D EC ETV E —Z

commentletiers@waterboards.ca.gov

Jeanine Townsend | | AUG 25 2009

Cletk to the. Board ‘ B
. State Water Resources Control Board '

1001 T Street | - | SWRCB EXECUTIVE
" Sacramento, CA 95814

Re: Comment Letter: Cal Am CDO Hearing Workshol

Dear Cha1r Hoppin and _Mernber's of the Board:

1 am writing on behalf of Community Hospital-of the Monterey Peninsula (*CHOMP”} to
comment on the proposed Cease and Desist Order (“Draft Order”) in the matter of California
American Water Company (“Cal-Am”) and its diversions ftom the Carmel River. Given the
effectiveniess of the community’s past and present water conservation efforts and the potential of
fitture mandated reduictions in ‘water production and use to harm the economy-and-the health and
safety of the Monterey Peninsula community, CHOMP urges the State Water Resources Control
Board (“SWRCB”) to reconsider the magnitude of the proposed reductions in water production
from the Camel River and to revise the Drafi Order to reduce the potentigl harm to the residenis.
of the Monterey Peninsula. In addition, CHOMP respeetfully requests that the SWRCB
expressly éxempt CHOMP’s proposed new and expanded medical and hieatth care facilities and
similar important public health and safety uses in the Cal:Am service area from-any new water
restrictions and prohibitions. o : -

This exemiption is critical for the protection of the health, safety and welfare of the
residents of the Monterey Peninsula, Such an exemption is also essenfial to ensure CHOMP’s
competitiveness in challenging economic times and. its ‘adaptability in a rapidly changing and
often unpredictable health care environment. If adopted, the Draft Order would prohibit all new
-and expanded medical and health caré facilities on the Monterey Peninsula until new sources of
water are available, aneventuality that is most likely 10 ormore years away. ‘Such a moratorium
would prevent CHOMP from implementing several major projects that are currently in various
stages of planning and development: Unless the SWRCB exptessly exempts CHOMP’s
proposed medical and health care facilities, the Draft ‘Order will freeze development of new
medical care Tacilities on the Monterey Peninsula for a decade or more to the detriment of the
public health, safety, and welfare, and could eause substantial economiic harm to CHOMP.
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CHOMP is a nonprofit entity that is the sole provider of acute care hospital services on
the Monterey Peninsula at its main hospital campus on Carmel Hill. In addition, CHOMP
provides a wide variety of important medical, mental health, and health care diagnostic,
treatment, and laboratory services at various locations in the'Monterey Peninsula area, including
its partially completed Ryan Ranch Outpatient Campus ("Ryan Ranch Camipus™), A major part
of CHOMP’s mission is to develop health care infrastructure in the community so as'to ensure
‘the availability of all levels of medical care, from preventative and primary care to acute care
services. In fulfilling its mission, CHOMP ‘faces many of the same challenges faced by other
hospitals throughout the State of California and the nation, including rising costs, declining:
revenues, a very difficult economy, :and accelerating change in the health care industry.
‘However, CHOMP faces another major challenge not faced by hospitals in miost other areas of
the United States - constraints on'the supply of water.

A de. facto moratorium has existed on the Monterey Peiiinsula for the past 15 years due:to.
state and local regulatory actions with respect to the. local water supply. This roratorium. has.
presented major-obstacles to CHOMP’s development of essential medical facilities, ‘including at
fts main hospital Campus. In the 1990°s, CHOMP planned a phased modernization of ‘its main
hospital which included an expanded cancer treatment center and relocation and expansion of its.
intensive/coronary c¢are unif, inpatient -surgery rooms, emergency department, and various.
support Tacilities. The lack of available water threatencd CHOMP’s ability to implement this
important project. Fortunately, SWRCB Order 95-10 afforded the necessary flexibility to allow
CHOMP and the commurity to surmount this obstacle through a special community benefit
water allocation approved by the Monterey Peninsula Water Management District (“MPWMD"}
in MPWMD Ordinance No. 87, Without that flexibility and extensive retrofitting and other
water conservation measures. implemented by CHOMP, moderization of the hospital and it
inpatient and outpatient facilities thiat now provide state of the art miedical care to the community
would not have been possible. - | :

_ More recently, plans for completion of CHOMP’s Ryan Renth Campus have been
thwarted by legal restrictions on the water supply. This project, which has been years in -
planming at a cost to CHOMP of nearly $35 million, consists of the phased development of five
medical office buildings on four parcels and related improvements on a fifth common area
‘parcel. The City of Monterey approved the Ryan Ranch Campus in Novemnber of 2002 and a
- final map for the project was recorded on November 1, 2004. (See recorded map for
“Community Hospital Ryan Ranch Outpatient Campus, a Planned Unit Development” aftached
heteto as Exhibit “A.”) Medical buildings have been built on two parcels, are fully occupied,
and are currently servinig the medical needs of the region’s residents. Plans for a medical
building on one of CHOMP’s vacant parcels, currently proposed to include various ancillary
hospital services; a community wellness center, and office space for niedical and other health
care practitioners and services, have been submitted to the City of Monferey. The medical
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building: for CHOMP’s second vacant parcel and a sécond huilding on oné of CHOMP’s
developed parcels are in various stages of planning. On June 18, 2009, MPWMD took action to
reduce pumping limits in the water. system serving the Ryan Ranch Campus by approximately
60%. (See “Findings, Conclusions, and Decision of the Board™ attached hercto as Exhibit “B.”)
Tn so doing, MPWMD imposed a moratorium that prohibits further development of CHOMP’s:

Ryan Ranch Campus and burdens CHOMP with two undevelopable vacant parcels: for the
foreseeable future. Additional factual detail regarding the Ryan Ranch Campus-and the potential
adverse impacts that the unavailability of water for the Ryan Ranch Campus will have on
CHOMP and the community it serves is contained in the “Proposed SWRCB Findings in-Support
of Exemption for Community Hospital of the Monterey Peninsula Ryan Ranch Qutpatient
Campus” aftached hereto as Exhibit “C” (“Proposed Findings™). The factual discussion.
contairied in the Proposed Findings is incorporated in its entirety in this letter by this reference.

It is anticipated that, with additional conservation in CHOMP’s existing facilities on the
Ryan Ranch Campus, CHOMP will require approximately 10 acre-feet of additional water
annually to serve build-out of the Ryan Ranch Campus. Completion of development of the Ryan
Ranch Capipus is an important component of CHOMP’s integrated plansto meet thie present and
futiire health care needs of the residents of the. Monterey Peninsula. CHOMP’s ability to:
complete, and thereby meet its economic goals for, the Ryan Ranch Campis are also essential 1o
the financial success of the Ryan Ranch Campus and to CHOMP*s overall fiscal health.

Stated simply,an increasing and aging population on the Monterey Peninsula creates the
need for new and expanded medical and health care services and facilities, which will require an
assured water supply for those facilities. Forthese reasons, CHOMP respectfully requests that
the SWRCB inelude the following language in any-final Cease and Desist Order it may adopt:

The provisions of this order shall not prevent the use of Carmel
River water for new and exparnded uses that are important to the
public health, safety, and welfare. Such uses shall be limited to
new and expanded medical and health care uses and Jacilities,
police and fire facilities, senior- and disabled citizen housing, and
similar priority projects. Under this exemption, up to 10 AF af
water shall be made available for completion of Community
Hospital of the Monterey Peninsula’s Ryan Ranch Cuwtpatient

Campus approved by the Cityof Monterey in 2002.

The proposed findings attached hereto as Exhibit “C” could be adapted and incorporated into any
final Cease and Desist Order to support the requested exemption. :

CHOMP appreciates the importance and value of protecting the natural and
environmental resources of the Carmel River, but 'believcs-praiec-iicn of those resources is not
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inconsistent with protection of the medical and health care environment on the Monterey

Peninsula. Both consideiations must be sensibly balanced with the goal of meeting the future

medical and health care needs of the people of Monterey County. In-order to be able to meet

those needs in the face of rapid and sometimes unpredictable changes in the world of health care,

CHOMP must be free of external regulatory constraints that intetfere with its mission. The.

 SWRCB should include the requested exemption or; in the alternative, otherwise ensure that its
action in this matter will allow compietion of the Ryan Ranch Campus.

We appreciate the S’WRCB?S. consideration of CHOMP’s coticeris with respect to these.
extremely critical issues. : o

Very truly yaurs;

Steven J. Packer, MD. |
President and Chief Executive Officer

ce: Governor Arnold Schwarzenegger -
Senator Dianne Feinstein
Senator Barbara Boxér
Congressman Sam Farr
Senator Abel Maldonado
* Assemblyman Bill Monning.
Linda S. Adams, Secretary for Environmental Protection
Mike Christnan, Secretary for Natural Resources:
Supervisor Dave Potter
Mayor Chuck Della Sala, City of Monterey
Darby Fuerst, MPWMD
Dan Limesand, CHOMP
David C. Sweigert, Fenton & Keller
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20} and Rya_n ‘Court Investors, LLC, represented by their attorney, Sheri L. Bamon, and Community
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EXHIBIT "B"

BEFORE THE MONTEREY PENINSULA WATER MANAGEMENT DISTRICT

In'the Matter of the California-American
‘Water Company Ryan Ranch Unil,

TINDINGS, CONCLUSIONS

)
)
| Hearing On Insufficient Physical Supplies ) AND DECISION OF THE BOARD
{|1n Accord with District Rule 40-B ) ‘

' )

The Board of Directors (Board) of the Monlerey Peninsula Water Management District

| (Distriet or MPWMIY) convened this administrative hearing pursuant to District Rule 40 B to

determine whether thé Ryan Ranch Water Distribution System {WDS or System) has suffisient

|| physical supplies of water to meet é_iex_n_an_d; and/or whether modifications to System 'Capacity :
16 }

and/or Expansion Capacity Limtis should be made,

Parties to the hearing included the District staff prosecution team, represented by its '

:-at'torﬁey, Trances M. Farina, California-American Water Company (Cal-Am), represented by its

lattorneys Carrie L. Gleeson, Lori W. Girard and Timothy J. Miller, Wilson Street Investers; LLC '

| Hospita! of the Monterey Peninsula (CHOMPY), represented by its attorney, David C. Sweigert.
22 |

District General Counsel David €. Laredo assisted the Board in this proceeding,

“The admmxstratxve hearing was convened on January 21, 2009 and was continged o |

February 18, 2009. Statements were received, sworn testiniony was taken gnd exhibits ‘were

admitted into evidence. Posthearing briefs and surnmary stateiients of the Parties were allowe_¢

Board delibetation was held on May 20, 2009.

Final demgs, Conc]usmns & Decision
Page 1 of 11
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Based on the record, and for guod' cause, the Board mekes the following Findings, {

Conclusionsand Decisfon.

BACKGROUND

1. “The District is an independent special disirict and holds power granted to it .by

‘West’s Water Code Appendix, Sec. 118<1, ef. seq (Water District Law_).. o

2. “The District: refg:x_ﬂa{es water disiribution systems within ifs: boundaries, adopts

: regulations, establishes rules to protect public health and has the power o do any-act necessary.
10 ensure sufficient water is available for present or future bencficial usé of inhabitants within

| the District. EVIDENCE: Water District Law, §118-363, §118-308, §118-326 (c), §118-325.

| REGULATORY FRAMEWORK
14 1

3. The District has established a permit syster for operation of Water Distribution

Systeras ‘within its boundaries. EVIDENCE: MPWMD Rules and Regulations (Rules &
| Regs), Regulation I, Rules 20— 29.

4, Each Water Distribution Sﬁstem_Withinfthei District is required to operate_-Withih
an established Expansion Capacity. Limit and System Capacity Limit. EVIDENCE: MPWMD
Rules & Regs, Rule 20 and Rule 22. '

5. The District defines the term Eﬁyansfion Capacity Limit fo mean “the masimum

[number of connections: beyond which a Water Distribution System is not authorized to

Expand.” EVIDENCE: MPWMD Rules & Regs, Rule 11.

6. The District defines the teim System Capacity to mean “the amount of water in .

| gallons, cubic feet or Acre Feet that can be: produced for delivery to a Water Distribution

Systern based upon the cumulative Sustained Yield of Wells adjusted for periodic lowering of

| the wiiter table and the profected yield of other Sources of Supply.” EVIDENCE: MPWMD
Rules & Regs, Rule 11.

" Final Findings, Conclusions & Decision
- Page 2 6711
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12 || before the Distiict Board to review the System Capacity or the Expansion Capacity, or both, for

13

16
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13
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21

23 || either t_he System Capacity or Expansion Capacily, or both; for that WDS. EVIDENCE: i

24

75
26

27

28

20 |

7. The 'MPWMD General Manager jis._requié‘ed to moniter the physical ability of

| Water Distribution Systems having more than len connéclions to supply water within the

System Capacity and/or the Expansion Capadity for that System, EVIDENCE: MPWMD

Rules & Regs, Rule 40B 1.

8. . 'Where physical water supplies do ‘net dppear sufficient (o support either the

.. System Capacity or the Expansion Capacity for that WDS, the General Manager shall rely o

credible information presented by # certified hydrogeologist, a registered geclogist with a-

{| spectalty in hydrogeology, a certified engine::ring geologist with a specialty in hydrogenlogy, or _

1l'a registered civil engineer with a specialty in hydrogeology. EVIDENCE: MPWMD f]?:ﬁles.& ‘

Regs, Rule 40B 1,

9. - Based upon expert opinion, the General Manager is required 1o convene a hegfing.

il such WIS, The instant ;pfozeeediﬁg constitutes such a hearing. EVIDENCE: MPWMD Rules
| & Regs, Rule 40B 2.
sl

10. - 'The District provided Notice to Cal-Am thatits Ryan Ranch WDS did not appear

to have sufficient water supplies to su_p'pé'rt its'System Capacity. Notice of this proceeding was

tprovided to Cal-Am on September 19, 2008 and Noverber 4, 2008. Notice fo-property owners

|and tenants in the Ryan Ranch service arés was provided on January 9, 2009. EVIDENCE: .

Exhibits A, C, B-8, and F-10,
‘11, The purpose of this hearing is to determine whether ‘or not physical water :

supplies are sufficient to:support either the System Capacity or the Expa.nsion Capacity, o1 both,

{for the. Ryan Ranch WDS, and whettier, and to what extent, modifications shall be made to

MPWMD Rules & Regs, Rule 40 B 3.

12.  The Board’s _dm#rm:ihaﬁan is based upon substantis] evidence, including credible

| expert evidence. EVIDENCE: MPWMD Rules & Regs, Rule 40 B 3.

o Filial"Piﬂdin_gé,-Canciusiemi_'&.l‘).ec:i:‘sfifon
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PRELIMINARY ISSUES
| 2 13, Cal-Ar.and others argue this proceédm'g 1s.not. fan-, and that the Board cannot be .
3 {| impartial, because hie Distriot "paﬂ'ieipétes in _mat‘tér's. before: the - California Public Utilities
4 {fCommission (CPUC) in which Cal-Am is also-a party. Cal-Am cites circumstances where thc
5 Disir_iet filed a protest in CPUC proceedings, but the only way 10 folly participate in a CRUC
5 | proceeding is by filing a protest. These assertions:fail:for Jack of evidence that an #,na_r_:l‘,cp’tabl‘e
"7 || probability of actual bias exists. EVIDENCE: No evidence to sustain the argument. Nasha |
8 {LLLCv. City of Los Angeles (2004) 125 Cel. App.4"® 470 citing BreakZone Billiards v. City of
9 || Torrance (2000) 81 Cal, App4™ 1205.
10 14, Cal-Am and others also argus this proceeding is not fair because the prosecuting
11 {lattorney; Fl‘ances M. Farina, simultarieously 'éer\_red as an faid"vi-sor'to the Board on unrelated |
3 matters, fncIuding but not limited to CPUC matters in which Cal-Am is mvolved. No evidence
13 || was produced to show improper conduet. The presumption of xmpartxahty was not refuted by
14 _.'any evidence. Absent such. ev:dence there is no violation of due process for # proseculing |
- 150 attorney 1o _sxmultm_x_eously serve as an advisor to the Board on _unrg!aled atters. EVIDENCE:
16 {|Ne evidence to sustain, the argument. -Morongo Band of Mission Indians v. State Water
17 || Resowrces Control Board (2009) 45 Cal. 4“‘ 731, 88 Cal. Rptr.3d 610.
18 : _115_:._ CaI-Am and others also argue this proceeding is not fair because the pmsecuang
19 ."_Eartomey, Frances M. Fau-na-, serves-in an “of cotmsel” tole to the firm -of De Lay & Laredo,
20 {Tswhile a named partner of that firm, David: G, Laredo, represents the District as General Counsel
21 :a:nd has been the legal adviser to the Board for this proceeding to prov‘iae peneral advice and
22§ .cpnsultatmn to the Chaitand Board. Frances M. Farina assisted District staff in this hearing as’
an independent attorney, and had no contact or ditection from District General Counsel. Ms.
24 || Farina®s office is located in Santa Barbara, while Mr. Laredo’s office is located in Pacific
25 |IGrove. No evidence was produced to show Ms. Fari’ria had ‘aceess or used confidential
26- || information related to this matter; or that Mr. Larsdo exercised authority or control over Ms.
27 Farina. No evidence was shown that the ethical wall established to ensure separation of
2 |- Findl Findings, Gonclsions & Decision |
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functions had been bmacﬁeﬁ or ‘was, capable -of E'Qin'g_ breached. EVIDENCE: Exhibit E;

| Following the guidance of Howitr-v. -Superior Court, (1992) 3 Cal. App. 4th 1575, 5 Cal, Rptr.
;'E'd' 196 and Nightiife Partrers, Lid. v. City -bfl?e;iegrfly' Hills, (2003) 108 Cal. App. 4th 81, 133

Cal. Rptr: 2d. 234. No evidence to-sustain the argument.

16,  Cal-Am and others argue the Distiict lacks regulatory adlboﬁty'qver- Cal-Am’s

{Ryan Ranch WDS because the CPUC has exclusive jurisdiction. However, the District Law
| authorizes MPWMD to regulate water distributions systems, including those opé_ra‘ted_ by Cal-
il Am. EVIDENCE: Statutes of 1977, Chapter 527, a5 amended, found at West's Water Code
| Appendix, Sec 118-1, et seq.

17.  Section 118-363 the District Law provides, “No person, owner; or operator shall

'estabhsh extend, expand, of create a water distribution system unless and untﬂ the approval of

the board is first obtained in writing.” The section also prowdes the Board may “adopt such |
;jmle's and regulations and establish such forms for such applications as are necessary and
|| proper.” EVIDENCE: Statutes of 1977, Chapter 527, as amended,. found at West’s Watef ‘
| Code Appendix, Sew: 118-363. o

18.  Cal-Am and others argue the District must complete an environmental impac!
report (EIR) under the California Environmental Quality Act ;{CE‘QA)fbefore it can make any
order pursuant to the MPWMD Rule 40 B hearing process. ‘The District’s action, however, isin

| thre nature of an enforcemient action by a regulatory-agency and qualiﬁes for an exemption under
{| CEQA. EVIDENCE: CEQA Guidelines, sectioni 15321,

21 {

19, CH_OMP argues it has a ve'sted right to proceed to construet additional buildings

on its Ryan Ranch property and that aivy interference i incits planned development constitutes an

' -uncenst:tuﬁonal taking. CHOMP, however, lacks a building permit for its property and cannot

show that it has a vested right to complete its phased developrient. EVIDENCE: Exhibil 4,

| Exhibits L, M and N. Congregation Etz-Chaim v. City:of Los A-ﬁgezés-(zeo.a} 371 F.34 1922,
{1125 citing Toigo v. Town of Ross (1998) 70 Cal. App4Y309, 321,

20, CHOMP argues District regulatory actioh rcgardmg the Ryan Ranch WDS

hnai I‘mdmgs, Csnciusrons & Damswn :
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deprives it of all economically beneficial use and interferes with, its investment-backed.

expectations. CHOMP fails to present evidence -of specific diminution in property vaes. To
Ithe contrary, action under District: Rule 40B has general application, is not aimed at any

individual Tandowner, and is taken to ensure sufficient water supplies are available to satisfy the

needs of current water users, including CHOMP’s already-constructed office campus. Rule 40

B prm@.ide's; a rational response: t0 water shortage. dhd Inng»..-term water avai}abiii’cy problems:
'EVIDENCE: Exhibit 4; Extibits L, M and N, Penn Central Transp. Co. v. New York City |
"(1'9?8) 438 V.S, 104; Kawaoka v. City of Arreyo Grande (1994) 17 F.3d 1227, 12:38,:)?1'1. 105

Swansonv. Marin Municipal Water District (1976) 56 Cal. App.3d 512

21, CHOMP iequests special consideration, perhaps in- the nature of a special

| allocation of Ryan Ranch WDS Systern Capacity, and points to the process enabled by Distriet
{ Ordinance No. 87. EVIDENCE: Exhibits 4 and 13, Policy Statement by David C. Sweigert.

‘ 72, The allocation of water is established by ordinance, as.an exercise of District
legislative discretion, and a discrete allocation of water cannot properly be created as-a tesult of

a quasi-judicial administrative proceeding such as this hearing. EVIDENCE: Water Distriet

| Law, MPWMD Rules & Regs, District Ordinance No. 87.

|| RYAN RANCH WDS SUPPLY ISSUES

23.  The Ryan Rarich WDS was formerly known &s the Ryan Ranch Mutual Water
Cothipany. The term Ryan Ranch WDS as used in thése findings refers to both the Ryan Ranch
‘Mutual Water Company and its later opération as by Cal-Am as the Ryan Ranch WDS.

'EVIDENCE: Exhibits F-6 and Exhiibit F-7; Testimony of Darby W- Fuesst,

24.  Cal-Am holds a District permit to operate the Ryan Ranch WDS, and operates

li that WDS as a separate unit, distinct from Cal-An’s main system. EVIDENCE: Exhibits F-6

and Exhibit F-7; Testimony: of Darby W. Fuerst.
25.  When the Ryan Ranch WDS was formed 6n December 13; 1982, the District

approved its operation and granted it a.System Capacity 0f 60 Acre Feet/Year ‘f(AF-Y}-. The

B F.r'na'f: Fihdiixgs,"(?enc}usiﬁﬁfs & Decision,
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|'WDS was o receive its waler supply from three (3) wells. EVIDENCE: Exhibit F<1;

_Tcsumony of Darby W. Fuerst.

_ 26.  The District amended the Ryan Ranch WDS permiit oxi. September 24 1984. The

. pcriniitéd System Capacity was increased to 100.5 AFY. The Ryan Ranch WDS was required |
‘lo develop two (2) additional production wells. EVIDENCE: Exhibit F-1; Testimony of 'Dar!ﬁ?y- :
| W Fuerst,

27.-  The District further amended the Ryan Ranch WDS permiil on April 10, 1989.

| The permitied System Capacity was increased 10 175 AFY. The WDS was required to have
1 five (5) prc:d-uc‘iieﬁ wells designed to deliver 256 gallons' per ‘minute: (GPM), EVIDENCE:
Exhibits F-1 and ¥-5; Testimony of Darby W, Fuerst.

QS; Alt present; the-Ryan Ranch WDS has only two (2). operational production wells.
EVIDENCE: Exhibits F-1; Testimony of Darby W. Fuerst; Testimeny of Joseph W, Oliver.
29,  The cwrent Ryan Ranch WDS permit himits water deliveries though any

interconnection between the main Cal-Am service area and he Ryan Ranch WDS area.

_' Transfers of water through this interconnection are limited to emergency use, and must be

metered and reported to the District within one week of otcurrence. EVIDENCE: Exhibil F+6.

30. Water demand --requirement's of Ryan Ranch WDS users are required '-te he- me’t

}solely by Ryan Rench WDS production facﬂmes, As such, it is’ stand~afone” water- system' |

1served by separate and distinet supplies and not reliant upen Cal-Am’S thiain Menlerey water

systent. EVI_DIJNCE. Exhibits F-6, F-7, and G-10; Testimeny -Of'-Daz‘by W, Fierst. )
3t.  The current Ryan Ranch WDS System Capacity limits prochiction 10. 175 AFY.

‘I}VX})L‘NCE Exhibit F-6.
23 |i

32.  The current Ryan Ranch WDS: Bxpansmn Capac;ty i:umts the system to 190

‘connections. EVIDENCE: Exhibit F-6,

33, Joseph W. Oliver, acertified hydrogeologist with requisite credentials under Rule

140 B, provided festimony on the System Cépaa‘ity of the Ryan Ranch WDS and the History of its |
| production wells. EVIDENCE: Exhibits G_—.ZE;-G—?; and G‘-I_l:; Tesiimony of Jaseph W. Otiver,

© Final Findiugs, Ccndusimas--&:mckion 1
: _ Page 7 of 11 |




10

12

13

7

13

22

25

28

1 |

151

16

15

20

23

24 1]

27

34,  Aside from Jogeph W. Oliver, o other witness provided teslimony of |

I :deciar_a‘ﬁons holding credentials as a certified liydrogeologist, a registered geologist with a .
_ '_.specija-u}' in hydrogeology, a certified engineering geologist wilh a specialty in hydrogeology, or
|a registered civil engineer with a specialty in 'ﬁydreéeoi'og}’ in this proceeding. EVIDENCE:
';:’-En-ti_re I{eéring_ Record,. '

35, CalAm _r’epo:tt's show. declining capaci‘t'y in the Ryan Ranch WDS wells.”

EVIDENCE: lelnb;ts G4 and (G-9; Testimony of Joseph 'W. Oliver.

36.  Testimony of Johr Kilpalrick; a senfor planning engineer for Cal~Am before the
CPUC in General Rate Case Application 08-01-027, showed the Ryan Ranch WDS total well.

| capacity to be 101 GPM. EVIDENCE: Exhibit J.

37.  Annval production for the Ryan Ranch' WDS has varied from 26 AFY to 91 AFY

&urin_g the period 1990- to 2008; annual production in the most recent reporting. year, Waier

{{ Year 2008, was 82 AFY. EVIDENCE: Exhibit G-5; Testimiony of Joseph W. Oliver.
14 |

3:8, The existing well production capaclty of the Ryan Ranch WDS, wilh. bath
primary wells inx operation, is. 101 GPM. A firm operating capacity of 101 GPM equates:to an: |

annual 'produ-_cﬁtian' volume of 72 AFY. EVEDENCE:‘ Exhibits G-1 and G-11; Testimony of
| Joseph W, Oliver.

39,  The Ryan Ranch WDS has an existing Maximum Day Demand of 115 GPM, a
permiited Average Day Demand of 108 GPM, and.a permitted Maxinum Day Demand of 244 |

GPM. EVIDENCE: Exhibit G-11; Testimony of Joseph W. Oliver,

27 1

40. = The existing production capacity of the Ryan Ranch WDS of 101 GPM is

'sufficfent to meet an existing Average Day Demand of only 51 GPM. EVIDENCE: Exhibit

G113 Tesﬁmony-of.iﬂseph W. Oliver. - _
4t. The tx-is!ing well production capatity of the Ryan Ranch WDS of 101 GPM is

| not sufficient 1o meet existing Maximaum Day Demand (115 GPM). EVIDENCE: Exhibit G-
2 |

11; Testimony of Joseph W. Oliver,
42.  The existing well production capacity of the Ryan Ranch WDS of 101 GPM is

Fmai Findings, Conclusiohs & Decision
Page 8611




10 |}

H

iz -

13

14

15 1

16

17

18

15

20 -

21

24
25

26

27 -

28 1

not sufficient fo meet permitted Average Day Demand (108 GPM). EVIDENCE: Bxhibit G- |
1 11; Testimony of Joseph W, Oliver.

43. The éxi:s_;ting well production capacity of the Ryan Ranch WDS of 101 GPM is i

| not sufficient to meet permitted Maximum Day Demand (244 GPM). EVIDENCE: Exhibit G-
'11 Teshmony of JosephW Oliver.

44,  Cal-Am has not been able to produce suﬁicxem water from ifs Ryan Ranch WDS

sources .of supply, and has had to transfer water from #s main -samce atea 0 the Ryan Ranch

WDS during six (6) mportmg years during 1he period from Water: Year 2003 to Water Year
3008, EVIDENCE: Exhibit 6-5; Testitfiony of Joseph W. Olivey.

45.  Cal-Am has raised guestions about the adequacy of long-term water production |

| facilities at its Ryan Ranch WDS, is in the process of '-iiientifyihg_zofhﬁr: well sites and conducting

"_ﬁground water studies.to develop future water supply reliability, but has had lmited success in -
| increasing long-term waler production for Ryan Ranch WDS o date. EVIDENCE: Exhibit, |
1 E-13; G-«l and G-10; Testimony of J oseph W. Oliver; Testlmony of Darby W, Fuerst. |

4. Ryan Ranch WDS. does. not comply with Monterey County permil conditions

because the system relies on supplemental doinestic water supplied from Carmel Valiey. '

| EVIDENCE: Exhibit F-12,

CGNC'LUSIONS

47.  The ability of the Ryan Ranch WDS to take on 1iew consuimers is limited by the -
| amount of its supply. When demand reaches this limit, it has no 7ight to take on new
|| consumers. - Butte Co. W.U..Assn. v. Ratlroad Com. (1921) 185 Cal, 218, '
23 |

48. * The District may restrict new conriections to the Ryan Ranch WDS to ensure the

|| system does not-exceed the existing safe yield of its water supply, and continue the restrictions |

{until the water supply is avgmented.

49,  Substantial evidence; including credible expert analysis, establishes the physical |

water supply available 1o mc':Ryan- Ranch WDS is not sufficient to meet cither the permitted

~Final Findings, Conclostons & Devision
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50.  Since the Ryan Ranch WDS wells dre no longer capable of producing Water at

| the rates required in the MPWMD permit, ‘or to meet Maxirmin Day conditions, the Systeny

' Capacﬂy riust be adjusted downward to reflect currerit producuon capacity.

51. The System Capacity for the Ryan Ranch WDS should be limited to 72 ATY,

:_'T*hi's is consistent with the firm well production capacity of 101 GPM that is available to that

Isystem.

52.  The Distriot shall not aceept an application for & water permit to expand water |
use in the Ryan Ranch WDS service area until Cal-Am develops additional well production |
capacity to-sustain a highet Systems Capacity and has its System Capacity modified. "

53.  Upon deivclopménti.-éf additional ‘well production capacity, _or--ba_se_d upen ¢iedible

expert analysis that the Ryan Ranch WDS can sustain operations in excess of the System |
GgiaaciiY limit set by this order, Cal-Am may apply for amendment of its Ry'an Ranch WDS.
| System Capacity. ‘The Board shall at that tiine set an amended System Capacity for the Water |

|| Distribution System based upon such credible expert analysis in accord with its Rule 40-B4,

34.  Any decision o create an eXceptwn to the Ryan Ranch WDS capagcily limits set

] by this decision for CHOMP of others, similarto the water atlocation set by Distriet Ordinance
1 No. 87, is not limited by this decision. Such an exception conld result from an exercise of

legislative prerogative beyond the scope of this proceeding.

55.  The decision of the board is subject to judicial review within ninety (90) days of

its adopuon pufsuant to the i prowsmns of the: Code of Civil Precedure, section 1094.6, andin

accord wnh Distriét Riile 16.

ORDER
Based on the-record, and for good cause, the Bcard'malj;eg t;hafal’.lov}ing Order; -

L Physical water .su_ﬁpi'ies are not sufficient to. support the System Capacily for the--_:

| Ryan Ranch 'WDS.

27 |

2_. Modlﬁcatmn of the Sysfcm Capagcity for the Ryan Ranch WDS is rcqmred

F:ma_l Fmgi_mgs,.eancl_ﬂsmps &-, Decision. |
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3, The System Capacity for the Ryan Raiich WDS shall be limited 10 72 AFY.
4, The D-iétric; shall not accept an application for a -wate_: permit to expand ‘water
uise in the Ryan Ranch WDS service area unﬁl_ﬁiis_-System Capacity is furthier modified.

5. ‘Cal-Am may apply for, and th_e District may’ firther amend, the Ryan Ranch

1| WDS System Capacity based upon credible expert analysis in accord with Ruie 40 B 4.

Conclusions.and Decision is adopted upon this 15th day of June, 2009, by the following vote:
AYES: . Directors Brower, Doyle, Leliman and Markey
NAYS:  Director Pendergrass
ABSENT:  Directors Potter and Edwards
I, Darby W. Euerst; Secretary to the Board of Directors of the Monterey Peninisula Water
, Management; District, hereby certify the foregoing Findings, Conclusiens and Decision were
| duly adopted on the 15thiday of June 2009,
Witness my hand'and seal of the Board of Directors this 18th day of June 2009.

frst, Secrétary 1o the Board

Darby W.

UGicnerst (B JNAPWMD- MainiRysn Rane WS RearingtFindings & Eonchusions < Ryan Rat 4] dos

U stalfw ot dibosrdpackeiROPRA00T01 S ConsentCallo2 ez, exhdi dos

Uafenees 0 TARyanRERNFoaiCondi et Il iingstie 051508 doc.

: U:\s&ﬂ\wmd\bonrdpaukcﬁlﬂﬂ%%?%lS\Consm'nCaim\Ry'mﬂiméhFih:ilFindingsEl;ﬁﬁ_ISG9.do_c

On motion by Director Lehman; and second by Director Doyle, the foregoing Findings, | '

Fina} Findiarés',:(:om}usiené & Decision
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EXHIBIT “C”

© PROPOSED SWRCE FINDINGS IN SUPPORT OF EXEMPTION
FOR COMMUNITY HOSPITAL OF THE MONTEREY PENINSULA
' RYAN RANCH OUTPATIENT CAMPUS ‘ ‘

Community Hospital of the Monterey Peninsula (“CHOMP"), a non-profit public benefit
'corporaﬁoﬁ, is the sele provider of acute care hospital services on the Monterey Peninsula
and provides important medical care services to the community and to residents of the
Monterey Peninsula. On November 5, 2002, the City of Monterey granted various land

use approvals to CHOMP for the development of CHOMP’s Ryan. Ranch Outpatient

Campus (“Campus”), including a Planned Unit Development, vesting tentative
subdivision map, and design approval of certain buildings (“Ryan Ranch Campus Plan”).
The Ryan Ranch Campus Plan called for subd.ivision ‘of CHOMP’s 21.2 .acre parcel in

Ryan Ranch into 4 parcels (Parcels 1 thouigh 4) plus a fifth common area/open space

parcel (Parcel 5), construction of medical office buildings of various specified sizes on
Parcels 1 through 4, and parking: and related infrastructure on Parcel 5. A final
subdivigion map for the Ryan Ranch Campus Plan was recorded on November 1, 2004, in
Volume 22 Cities and Towns at Page 65, Offictal Records of Monterey County,
California. - ' _ ,

CHOMP is implementing the Ryan Ranch Campus Plan in phases.  CHOMP has -
completed the first phase, which includes development on Parcel 1 of a medical office

building consisting of approximately 40,000 square feet of office space; A second -
medical office building consisting of approximately 41,000 square feet-of office space

has been completed on Parcel 3. Water Management District (“MPWMD”) MPWMD

has issued water permits for both buildings (Permit Nos. 20934 & 20935) and a sepdrate

water permit for imigation (Permit No. 20936). The buildings on Parcels 1 and 3 are fully -
occupied and operational. In addition, certain infrastructure and common area
improvements necessary 1 ultimately serve full build-out of Parcels 1 through 4 have
beerr completed. Parcels 2 and 4 are currently vacant. The approved Ryan Ranch
Campus Plan calls for development.of three additional medical office buildings on the
Campus: a 21,000 square foot 2-story building on Parcel 2, a 60,000 square foot 2-story:
building on Parcel 4, and a second 2-story building of approximately 57,850 square feet
of office space on Parcel 1. ‘While the City of Monterey has already approved these
buildings as part of the Ryan Ranch Campus Plan, additional approvals, including but not
limited to design approval, will be required or may be voluntarily sought by CHOMP,
CHOMP has submitted an application to the City of Monterey forthe development of a

medical office building on Parcel 4, which application is currently pending.

The Ryan Ranch Campus Plan is the result of CHOMP’s long range planning effort for

the development of additional medical and health care facilities to complement the acute
care facilities and other services provided at CHOMP’s main hospital campus. The goals
of this process were to allow CHOMP to meet the changing healthcare needs of the
people of the Monterey Peninsula and surrounding communities, to enhance the health of

the community and the competence of those providing medical and health care services
through educational dnd public service programs, and to consolidate certain CHOMP
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services in a single accessible location with adequate available parking. The Campus
opened in July of 2004. Existing facilities and services inclnde CHOMP’s Sleep
Disorders Center, Diabetes & Nutrition Therapy progtams, Community Imaging Center,
a satellite' lab, the Community Health and Hospice Resource Center, doctor's offices,
ambulatory surgery center, health education ¢lasstooms, and administrative offices for
CHOMP's hospice programs. To date, CHOMP has spent over $30 million on planning,.

‘property acquisition, design, pe_n_nittin% and construction related to implementation of

the Ryan Ranch Campus Plan. -

The Campus is located within the California Amertican: Water Company (“Cal-Am™)

- service area and is served by the Ryan Ranch Water System. Thc Ryan Rarch Water

System is owned and operated by Cal-Am and hag-an emergency intertie with the main
Cal-Am water system. :

In 1989, MPWMD determined that sufficient watér was available to serve. anticipated '
development at Ryan Ranch and set the annual production, limit for the Ryan Ranch:
Water System at 175 acre-feet per ‘year (“AFY"). This annval production limit was
sufficiently high to allow service of all anticipated development in Ryan Ranch for the:
foreseeable future, including all developmient pursuant to the Ryan Ranch Campus Plan.
This annual production limit had been in effect for approximately 12 years when -
CHOMP acquired the property for development of the Ryan Ranch Campus Plan in 2001
and has remained in effect until 2009. o '

On June 18, 2009, the MPWMD Board, by a 4 to 1 vote (with two Board members
absent), approved Findings, Conclusions, and Degision of the Board which reduced the
antual production limit for the Ryan Ranch Water System from 175 AFA to 72 AFA,
This action has the potential to prevent CHOMP from completing :development of
important medical facilities on the Campus pursuant to-its Ryan Ranch Campus Plan,

In the context of this proceeding, CHOMP has requested that the SWRCB ensure that
sufficient ‘water is available for the full implementation and completion .of the Ryan
Ranch Campus Plan and that thie terms of the Cease and Desist Order not prohibit ot
otherwise interfere with development pursuant to the ‘approved Ryan Ranch Campus
Plan, Based on the MPWMD?’s water use factors contained in Table 2 of MPWMD Rule
24, CHOMP-will require approximately 10 AFY (139,000 square feet x 0.00007 AF/SF) -
to-complete build out of the additional approved structures on Parcels 1, 2 and 4 pursuant
to the Ryan Ranch Campus Plan Will result in an inerease in watef use of approximately
10 acre feet (“AF”).

The implementation of the Ryan Ranch Campus Plan is essential to allow CHOMP to
filfill its mission of meeting the changing health care needs of the community in a
manner consistent with current technology, 10 improve the level of regional medical
services available in the coming years, to enhance the efficiency of CHOMP’s-operations,
and to enhance the health of the community and the competerice of those. providing
inedical and health care services through educational and public service programs,




The Ryan Ranch Campus Plan was planned by CHOMP and approved by the City of
Monterey as a single integrated project. The Planned Unit Pevelopment for the Campus
approved by the City identified ‘the number, size, use, and location of all buildings
proposed for the Campus. The viability and success of existing phases are: dependent on
build out-of future phases. Timing of the implementation of the Ryan Ranch Campus
Plan. is critical to successful implementation. of CHOMP's mission and should not be
_ based on external regulatory constraints unrelated to meeting the changing health care
peeds of the comminity. Instead, that timing must be based on considerations related to
meefing those changing needs, including new developments in medical freatments and
technologies, increasing population, changing demographics, and on the fiscally prudent
use of CHOMP’s resources. CHOMP has submitted an application to the City of
Monterey for the development of a medical office’ building on Parcel 4. CHOMP
requires certainty of the availability of water before further processing of the necessary
permits and approvals for development of Parcel 4 and other -approved development
under the Ryan Ranch Campus Plan can occur and so the goals of the Ryan Ranch
Campus Plan can be achieved.

The timely implementation of the Ryan Ranch Campus Plan will provide a substantial

- public benefit to the community and is necessary for the protection of the public health,

safety, and welfare of the residents of the Monterey Peninsula, Delays in the
‘implementation of the Ryan Ranch Campus Plan will result in the wasteful use of
community health care resources by imposing additional costs o CHOMP, will pastpone:
or prevent the development of ¢ssential miedical and health care facilities, will postpone
or prevent improvements in the level of health care service provided in the community,
and will adversely affect the public health and safety of the residents of the Monterey
Peninsula. ' B . :

As 2 nonprofit entity, CHOMP serves as a steward of the community’s fiscal resources
for the goal of providing acute care and ancillary medical and health care services 0.
residents of the Monterey Peninsula. If the Cease and Desist Order prevents the
availability of sufficient water for completion of the Ryan Ranch Campus Plan,
implementation of the Ryan Ranch Campus Plan will not occur in & timely manner and
complefion of the Ryan Ranch Campus Plan would be seriously jeopardized for the
foreseeable future. Important new medical and health care facilities and services that
have been years in the planning and the resulting improvements in the level of ‘medical
care that would be available to the community in the future may never occur or may be
- delayed indefinitely, If the SWRCEH were to adopt a- Cease and Desist Order that
precludes the availability of water in an amount sufficient to allow for CHOMP?s
completion of the Ryan Ranch Campus Plan, the foregoing circumstances would
adversely affest CHOMP and the community it serves and would resultin the following:

A. A waste of CHOMP’s fiscal resources;

B.  Prevention of CHOMP from achieving its planning goals of providing
new, modernized medical and health care services; ' )
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C. Prévention of the planned and approved build-out of Parcel 1, thi;zjéby'_
significantly reducing the economic value of Parcel 1, an important CHOMP
asset; ' '

D. Prevention of any development on Parcels 2 and 4, thereby reducing or
eliminating the economic value of ‘those parcels either permanently or for the
foreseeable future; . .

E. - A signiffeant diminution in value of the cominunity’s investment, through
CHOMRP, in the Ryan Ranch Campus Plan and in the real propérty assets of the
Camipus; . _ | _

F. A significant adverse sconomic impact on CHOMP; and
G. Harm fo the public health, safety, and- welfare |
Assurance of the availability of 10 AFY of water for the implementation of the Ryan

Ranch Campus Plan is necessary and. desirable to prevent the aforementioned harms, to:
allow the timely impl"ementaﬁon'df-the Ryan Rarch Campus Plan, to prevent the wasteful

" use of comimunity health care resources, to preserve and protect the public health, safety;

and welfare of the residents of the Monterey Peninsula, and to prevent the loss to the
residents of the Monterey Peninsula of a-substantial community benefit.

As part of its voluntary water conservation program, CHOMP has implemented or is
considering implementation of measures to lower water use at CHOMP’s main hospital
campus and at the Campus. CHOMP has obtained and/or will seek water credits from
MPWMD for these past and future retrofit and water conservation measiires. These
projects. have resulted and are expected to result in sipnificant water savings. These

" measures would enable CHOMP to offset g portion of the water available to CHOMP

wunder the Cease and Desist:Order, though the extent of these congervation savings at the
Campus is not yét certain, '

Assuring an available supply of water in the amount of 10 AFY for CHHOMP to combplete
development of the Campus pursuant to the approved Ryan Ranch Campus Plan achieves
an acceptable and appropriate balance between the compefing goals of protecting the
health and safety interests of the Monterey Peninsula community and of protecting the
environmental resources of the Carmel River and will have a de minimis effect on the
resaiirces of the Carmel River.




