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November 19, 2009

VIA E-MAIL & U.S. MAIL

Mr, Paul Murphy

Hearings Unit, Division of Water Rights
State Water Resources Control Board
Cal/EPA Headquarters

1001 I Street, 2™ Floor

Sacramento, CA 95814-2828

Re:  Petition for Reconsideration ~ SWRCB Order WR 2009-0060

Dear Mr. Murphy:

On behalf of our client, Baylaurel, LLC, we submit the enclosed Petition for Reconsideration of
SWRCB Order WR 2009-0060. As noted on the Proof of Service that is attached to the Petition,
our office has served copies of the Petition to all of the “interested parties” listed on the
“California American Water Cease and Desist Order Service List.”

Respegtfuily submitted,

Lombarde & Gilles, LLP

Jason S. Retterer
JSR:ncs
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ANTHONY L. LOMBARDO, Esq. #104650
JASON S. RETTERER, Esq. #194651
LOMBARDO & GILLES, LLP

318 Cayuga Street

Salinas, California 93901

Telephone: 831.754.2444

Facsimile: 831.754.2011
Attorneys for Petitioner, Baylaure] LI.C
STATE OF CALIFORNIA
BEFORE THE STATE WATER RESOURCES CONTROL BOARD
IN THE MATTER OF CALIFORNIA . . .
AMERICAN WATER COMPANY Petition ¥For Reconsideration
CEASE & DESIST ORDER WR 2009-
0060
I. Introduction

Petitioner, Baylaurel LLC (“Baylaurel”) owns and operates Bernardus Lodge, located
at 5 West Carmel Valley Road, in Carmel Valley, California. Bernardus Lodge is located in
unincorporated Monterey County and is within the jurisdictional boundaries of the Monterey
Peninsula Water Management District (“MPWMD”). Bemardus Lodge is currently receiving
water from the California-American Water Company (“Cal-Am”™).

Baylaurel respectfully petitions the State Water Resources Control Board (“SWRCB”) for| .
reconsideration of Order WR 2009-0060 (“Order”), which was adopted on October 20, 2009.
The Order requires Cal-Am to cease and desist from the unauthorized diversion of water from the
Carmel River in accordance with the schedule and conditions set forth in the Order. Baylaurel
requests that SWRCB reconsider the Order, specifically Condition No. 2 of the Order, which, as
drafted, will effectively extinguish Baylaurel’s previously approved and vested water

entitlements.
W
W
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I1. Background

When Bernardus Lodge was approved for development, the resort included an on-site
laundry facility. In 2008, Baylaurel permanently removed the on-site laundry from the
property and recorded a Deed Restriction, which forever prohibits a laundry facility at
Bernardus Lodge. Exhibit A. In exchange for removal of the on-site water facility and in
accordance with MPWMD Rule 25.5,' MPWMD approved a water credit of 3.740 AFA.
Exhibit B . When Baylaurel made the decision to dismantle the laundry facility and record the
Deed Restriction, it reasonably expected that the resulting water credit would be available for
future use on the property.

HI. Grounds for Reconsideration
A. The Order Improperly Deprives Baylaurel of Its Vested Water Entitlement

The Order commands Cal-Am to cease and desist from the unlawful diversion of water

from the Carmel River in accordance with a water reduction schedule and numerous

conditions. Among other conditions, Condition No. 2 states:

Cal-Am shall not divert water from the Carmel River for new service
connections or for any increased use of water at existing service addresses
resulting from a change in zoning or use. Cal Am may supply water from the
river for new service connections or for any increased use at existing service
addresses resulting from a change in zoning or use after October 20, 2009
provided that any such service had obtained all necessary written approvals
required for project construction and connection to Cal-Am’s water system prior
to that date.

The Order is inappropriate, improper and illegal because it prevents Baylaurel and

other property owners who have obtained vested water entitlements from MPWMD in the

I Rule 25.5 establishes rules and regulations that govern the issuance of water credits. Among other sections,
subsection (a) provides that: “Except where a Water Permit has been abandoned, expired, Revoked, suspended, or
canceled under these Rules, a Person may receive a Water Use Credit for the permanent abandonment of some or
all of the prior water use on that Site by one of the methods set forth in this Rule, Water Use Credits shall be
documented by written correspondence between the District and the property owner, and shall remain valid undess
prohibited by this Rule. Water Use Credits shall not be documented by notice on a property title, except as
specified in Rule 25.5-G. Except as allowed by Rule 28, Water Use Credits shall not be transferable to any other
Site.

Petition for Reconsideration
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form of water credits, from obtaining new service connections from Cal-Am. Baylaurel, like
other property owners within Cal-Am’s service area, has performed substantial work and
incurred substantial labilities in good faith reliance on the rules and regulations of MPWMD
and representations from MPWMD staff to establish water credits for future use. Baylaurel
voluntarily abandoned the convenience of an on-site laundry facility to ensure that sufficient
water supplies would be available to meet future facilities needs of Bernardus Lodge.

This water entitlement is documented and memorialized in the “Notice of Deed
Restriction Regarding Limitation of Use of Water on Property” that was recorded on the property
pursuant to MPWMD Rule 25.5 (G)(2)°. The Deed Restriction was executed by Baylaurel and
MPWMD and sets forth the rights and obligations of the parties as to the approved water
entitlement. The Order’s prohibition on new service connections improperly deprives Baylaurel
of this contractual vested water right.

B. The Order Fails to Properly Balance the Interests of the Community

The SWRCB has an obligation to balance the various interests of the community when
determining the most appropriate means to protect the public trust. National Audubon Society v.
Superior Court of Alpine County (1983) 33 Cal.3d 419, 447. These interests necessarily must
include Bernardus Lodge and the Monterey Peninsula hospitality industry in general, which is a
vital component of the local economy and is presently suffering from ongoing economic decline.
In this case, the Order’s prohibition of new service connections demonstrates that there was no
balancing of the interests or any consideration whatsoever of the economic consequences of the
Order on Baylaurel and the hospitality industry of the Monterey Peninsula. This failure to
balance occurred notwithstanding evidence in the record regarding the adverse consequences of
the Order on the Monterey Peninsula hospitality industry. Exhibiz C.

The SWRCB’s failure to conduct the required balancing will severely and unjustly affect

the long term viability of Carmel Valley Ranch and other property owners who have acted

2 Rule 25.5(G)(2) provides: “Use of a documented water credit to offset an expansion of use shall cause
recordation of a Notice and Deed Restriction regarding limitation on use of water on property.”

Petition for Reconsideration
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responsibly and within the parameter of the law. While‘ the SWRCB appears to have undertaken
this type of balancing to exclude the Pebble Beach Company (“PBC”) water entitlement from the
new connection prohibition, the Order inexplicably fails to extend the same type of balancing to
other parties who have obtained similar water entitlements. This balancing should apply with
equal vigor to Baylaurel and other property owners who have acted responsibly and in reliance on
the assurances provided by local rules and regulations and the regulators.
C. The Order’s Recognition of Some Water Credits, But Not Others, Is Arbitrary and

Capricious

The Order properly recognizes the PBC’s 365 AFA water entitlement based on its
significant investment in the wastewater reclamation project, which reduced its overall demand
on Cal-Am or Carmel River water. By recognizing PBC’s entitlement, the Order implicitly
found that such an exemption would not have an adverse impact on fish, wildlife, and the
riparian habitat of the Carmel River. The same rationale should be applied to other property
owners that have made significant investments to reduce their demand on Cal-Am water in
exchange for MPWWD’s approval a water entitlement for the property. Like the efforts
undertaken by PBC, Baylaurel implemented measures to reduce its overall water demand in
order to secure water credits for future use on fhe property. Any future use of this previously
approved water credit, which is based on water historically consumed on the property, would
not result in any increase in illegal diversions of the Carmel River. The Order’s unique
treatment of the PBC entitlement and its failure to recognize and exempt the water credits
obtained by Baylaurel and other property owners is arbitrary and capricious and an abuse of
discretion.

IV. Conclusion

Baylaurel, in good-faith reliance on MPWMD rules and feguiations authorizing water
credits, made significant investments in water conservation measures to obtain the water credit
that is presently available to serve the property. The Ordet’s ban on new service connections

improperly and unlawfully deprives Baylaurel of this vested water entitlement. Accordingly,

Petition for Reconsideration




10
i1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Dated: November 19, 2009

Baylaurel respectfully requests that the SWRCB conduct the required balancing of interests
required under National Audubon Society and reconsider and modify the Order to exempt new
connections or intensification of water use that are based on MPWMD-approved water credits

from the new connection prohibition set forth in Condition No. 2 of the Order.

LOMBARDO &-GILLES, LLP
By, i e

e
T4s6n S. Retterer
Attomey for Baylaurel LLC

Petition for Reconsideration
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PROOYF OF SERVICE

I am employed in the County of Monterey, State of California. I am over the age of eighteen
years and not a party to the within action. My business address is 318 Cayuga Street, Salinas,
California 93901.

On the date set forth below, I caused the following document(s) entitled:

PETITION FOR RECONSIDERATION

to be served on the party(ies) or its (their) attorney(s) of record in this action listed below by the
following means:

X

BY MAIL. By placing each envelope (with postage affixed thereto) in the U.S. Mail at
the law offices of Lombardo & Gilles, 318 Cayuga Street, Salinas, California , addressed
to City of Carmel-by-the-Sea; Donald G. Freeman; P. O. Box CC; Carmel-by-the-Sea,
CA 93921. Iam readily familiar with this firm’s practice for collection and processing
of correspondence for mailing with the U.S. Postal Service, and in the ordinary course of
business, correspondence would be deposited with the U.S. Postal Service the same day
it was placed for collection and processing,.

BY HAND-DELIVERY. By causing a true copy thereof, enclosed in a sealed
envelope, to be delivered by hand to the address(es) shown below.

BY OVERNIGHT DELIVERY. By placing with an overnight mail company for
delivery a true copy thereof, enclosed in a sealed envelope, with delivery charges to be
billed to Lombardo & Gilles, addressed as shown below.

BY FACSIMILE TRANSMISSION. By transmitting a true copy thereof by facsimile
transmission from facsimile number (831) 754-2011 to the interested party(ies) or their
attorney(s) of record to said action at the facsimile number(s) shown below.

BY ELECTRONIC MAIL. By transmitting a true copy thereof by electronic mail from
e-mail address nancy@lomgil.com to Mr. Paul Murphey at the State Water Resources
Control Board and to the interested parties or their attorney(s) of record to said action at
the electronic mail addresses shown in the attached list.

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct.

Executed on November 19, 2009, at Salinas, California.

e

N y
2

Nancy Stafforé/ / / ﬂ

Petition for Reconsideration




CALIFORNIA AMERICAN WATER CEASE AND DESIST ORDER
SERVICE LIST

Service by Electronic Mail

California American Water
Jon D. Rubin

Diepenbrock Harrison

400 Capitol Mall, Suite 1800
Sacramento, CA 95814
(916) 492-5000
irubin@diepenbrock.com

Public Trust Alliance
Michael Warburton
Resource Renewal Institute
Room 290, Building D

Fort Mason Center

San Francisco, CA 94123
Michael@iri.org

Carmel River Steelhead Association
Michael B. Jackson

P.O. Box 207

Quincy, CA 95971

(530) 283-1007
miatty@sbcglobal.net

City of Seaside

Russell M. McGlothlin

Brownstein, Hyatt, Farber, Schreck
21 East Carrillo Street

Santa Barbara, CA 93101

(805) 963-7000
RMcGlothlin@BHFS.com

Monterey Peninsula Water

State Water Resources Control Board
Reed Sato

Water Rights Prosecution Team

1001 | Street

Sacramento, CA 95814

(916) 341-5888
rsato@waterboards.ca.gov

Sierra Club — Ventana Chapter
Laurens Silver

California Environmental Law Project
P.O. Box 667

Mill Valley, CA 94942

(415) 383-7734
larrysilver@earthlink.net
jowili@dcn.davis.ca.us

Calif. Sportfishing Protection Alliance
Michael B. Jackson

P.O. Box 207

Quincy, CA 95971

(530) 283-1007

mjatty@sbcglobal.net

The Seaside Basin Watermaster
Russell M. McGlothlin

Brownstein, Hyatt, Farber, Schreck
21 East Carrillo Street

Santa Barbara, CA 93101

(805) 963-7000
RMcGlothlin@BHFE S .com

City of Sand City



Management District
David C. Laredo

606 Forest Avenue
Pacific Grove, CA 93950
(831) 646-1502

dave@laredolaw.net

Pebble Beach Company
Thomas H. Jamison

Fenton & Keller

P.O. Box 791

Monterey, CA 93942-0791
(831) 373-1241
TJamison@FentonKeller.com

Monterey County Hospitality
Association

Bob McKenzie

P.O. Box 223542

Carmel, CA 83922

(831) 626-8636

info@mecha.net
bobmac@agwest.net

Planning and Conservation League
Jonas Minton

1107 9 Street, Suite 360
Sacramento, CA 95814

(916) 719-4049

iminton@pcl.ord

Division of Ratepayer Advocates
Max Gomberg, Lead Analyst
505 Van Ness Avenue

San Francisco, CA 94102

(415) 703-2056
gau@cpuc.ca.gov

James G. Heisinger, Jr.
Heisinger, Buck & Morris
P.O. Box 5427

Carmel, CA 93921

(831) 624-3891
iim@carmellaw.com

City of Monterey

Fred Meurer, City Manager
Colton Hall

Monterey, CA 93940

(831) 646-3886
meurer@ci.monterey.ca.us

California Salmon and Steelhead
Association

Bob Baiocchi

P.O. Box 1790

Graeagle, CA 96103

(530) 836-1115

rbaiocchi@gotsky.com

National Marine Fisheries Service
Christopher Keifer

501 W. Ocean Bivd., Suite 4470
Long Beach, CA 90802

(562) 950-4076
christopher.keifer@noaa.gov

City of Seaside

¢/o Rick Medina

440 Harcourt Avenue
Seaside, CA 93955

(831) 899-6726
rmedina@ci.seaside.ca.us




Pebble Beach Company
Kevin O'Brien

Downy Brand LLP

621 Capitol Mali, 18™ Floor
Sacramento, CA 96814
(916) 444-1000
kobrien@downeybrand.com

Service by Mail

City of Carmel-by-the-Sea
Donald G. Freeman

P.0O. Box CC
Carmel-by-the-Sea, CA 93921
(831) 624-5339 ext. 11

Carmel River Steethead Association
Brian Leneve

P.0O. Box 1021

Carmel, CA 93921

(831) 624-8497

bileneve@att.net
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Recording Requested by:
Monterey Peninsula Water Management Distriot

And Whean Recorded Mail To:

Monterey Peninsula Water Management District

Post Office Box 85 : _
Monterey, California 93942-0085 _ ' . T : P

NOTICE AND DEED RE_STRICTION
REGARDING: LION ON USE
OF WATER ONAPROPERTY. . .

NOTICE 1S GIVEN that the Monterey Peninsula- Water, Managoment Dzstnct (heremaﬂer
referred to as the Water Management District), duly formedasa water,dxstraot and pﬁbhc ‘ehtity pursuant
to the provisions of law found at Statutes of 1977, Chapter 507, asfamencfed’ (fmmd at Wese's' Cahf‘omxa
Water Code Appendix, Chapters 1181 to 118-901), has approved Water : ‘serwco, to hthe real property
referénced below as “Subject Property” ' . i

NOTICE IS FURTHER GIVEN that the real properw affected by thIS agreement is mtuqted in:
the County of Monteresy : “

415 W. CARMEL VALLEYRD, CA
(VOL-24:SUR MAES
ASSESSOR’S PARCELNUMBER?

This real property is heremafter referred to as the “Sub_;ect Property.” The Subj ect Property is located
within the jurisdiction of the Water Management District. ‘Baylaurel, LLC, a California Limited.
Liability Coinpany, (hereinafter referred to as “Owner(s)”), are record Owner(s) of the Subject

Pro;aerty

Owner(s) and the Water Management District each acknowledge and agree that all
Iaundry facilities on the Subject Property shall be permanently abandoned. At no time may water
supplied by California American Water be used for any laandry facilities on the Subject Property
without prior authorization from the governing Jurisdiction and a Water Permit authorizing such use
issued by the Water Management District.

Page 1 of 3 MPWMD Form 1.0, Notice Re: Limitation on Use of Water, Ayala, Invoice No 25553, 4/3/2008
UdemandtWork\Deed Restrietion\2008\County}187-131-044_BaylaorelLLC_Form 1.0, Limitation on Use of Water Revised 20070613 doe
\ By,
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NOTICE IS FURTHER GIVEN if at any time, the Water Management District finds upon
inspection of the property, or that laundry facilities are being used on Subject Propetty, or if at any time
access to inspect the property is denied, an immediate debit to the Jurisdiction’s Allocation shall ocour
in the amount of the water demand associated with the use, and a lien shall be placed against the
property for full payment of all Connection Charges and/or other charges to service this water use.

NOTICE IS FURTHER GIVEN .that this agreement is binding and has been voluntarily
entered into by Owner(s), and each of them, and constitutes a mandatory condition precedent to receipt
of regulatory approval from the Water Management District relating to the Subject Property and
approval of this Water Use Credit. This agreement aitaches to the land and shall bind any tenant,
successor or assignee of Owner(s). ‘

NOTICE IS FURTHER GIVEN that present and/or future use of Water at the Subject Property
site is restricted by Water Management District Rules and Regulations to the water use requirements
referenced above, Any modification to a water use connection as set forth in District Rule 20-B will
require prior written authorization and Permit from the Water Management District. -Approval may be
withheld by the Water Management District, in accord with then applicable provisions of law, Present
or future Allocations of water may not be available to grant any Permit to Intensify Water Use at this
site. If any request to Intensify Water Use on the Subject Property is approved, Connection Charges and
other administrative fees may be i‘ec}uiréd as 2 condition of approval. '

NOTICE IS FURTHER GIVEN that modification or Intensification of Water Use on the
Subject Property that occurs without the advance written approval of the Water Management District is
a violation of Water Management District Rules and may result in 2 monetary penalty for each offense
as allowed by Water Management District Rules. Each separate day, or portion thereof, during which
any violation occurs or continues without'a good faitheffort by the Responsible Party to correct the
violation shall be deemed to constitute a separate offense. All Water Usérs within the jurisdiction of the
Water Management District are subject to the Water Managerent District Rules, including Rules 11,

20,21, 23, 24, and 148. .

. The Ownex(s) and the Water Management District each intend that this Notice .and Deed
Restriction act as a deed restriction upon the Subject Property,and that it shall be- itrevocable-under its

terms. This document shall be enforceable by the Water Management District or any public entity that
is a successor to the Water Management District. : ‘

The Owner(s) elects and irrevocably covenants Wwith the District to abide by this Notice and
Deed Restriction. But for the_fimitations and notices set forth herein, approval of this Water Use
Credit would otherwise be witbheld and found to be inconsistent with the Water Management District
Rules and Regulations. . S 7

This Notice and Deed Restriction is placed upon the Subject Property. Any transfer of this
property, or an interest therein, is subject to this deed restriction. This Notice and Deed Restriction shall
have no termination date unless amended by the filing of a less restrictive deed restriction.

If any provision of this Notice and Deed Restriction is held to be invalid, or for any reason
becomes unenforceable, no other provision shall thereby be affected or impaired.

Page2 of 3 MPWMD Form 1.0, Notice Re: Limitation on Use of Water, Ayala, Invoice No 25553, 4/312608
UMemand\Work\Deed Restrictiom2008\County\1 87-131-044_BaylawrellLC_Form 1.0, Limitation on Use of Water Revised 20070613 .doc



The undersigned Owner(s) agrees with and accepts all terms of this document stated above, and
requests and consents to recordation of this Notice and Deed Restriction Regarding Limitation on Use of
Water on a Property. The Owner(s) further agrees to notify any present and future tenant of the Subject
Property of the terms and conditions of this document.

OWNER(S) agrees to recordation this Notice and Deed Restriction in the Recorder’s
Office for the County of Monterey. Owner(s) further uncondltmnaﬂy accepts the terms and
conditions stafed above.

(Signatures must be notarized).
Baylairel, LLC, a California Limited Liability Company - -
MANAGER;

Baylaurel Corporation,
a California Corporation

By &»fa@wnd ‘//r/r?z?

ACarole A, Forest, Pres:dent

By: | ' l- - Dated: @ ZL/M

britla Ayala, CYnservation Représentative
onterey Peninsula Water Managemeiut District

Page3of 3 MPWMD Form 1.0, Notice Re: Limitation on Use of Water, Ayaia, Invoice No 25553, 4/3/2008
Udemand\Work\Deed Restriction\2008\County\187-131-044_BaylaurelLLC_Fotrn 1.0, Liritation on Use of Water Revised 20070613.doc
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State of California

. County of W ao ooy Jj

0 24 200 vetore me, LS. RO LI LoTFl Jlorary
Bale Herg Insert Name and Title of the Officer % H l C
personally appeared QM&L A R %%

Mama(s) of Signai{s}

—

who proved to me on the basis of satisfactory evideng io
be the person(s) whose name(s) is/fare subscribed tolhe
within instrument and acknowledged to me hat
hefshefthey executed the same in hisiher/their authored
capacity(ies), and that by hisher/their signature(s) onihe
instrument the person(s), or the entity upon behal of
which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the iws
of the State of California that he foregoing paragragh is

PENNY 8 ROD
) o, SOMM. £ 559'{.}20009 s true anfi cotrect.
c‘”'?flrlmlst':"E REYC% g WITNESS my hand and official seal.

- =Xp. MARCH 30, 2009 ]
Srars L2272 ROCUMTO T
Place Notary Seal Abave . ET e of Nelary Public

OPTIONAL :

Though the information below Is not required by law, it may prove valuable to persons relylng on the document
and could prevent fraudulent removal and reattachment of this form to another documnent,

Description of Attached Document :- : ~.

Title or Type of Document; ! L.bl:ﬁ y ; [« 8y /'f}
Lirmitafiong_erm tlsc, oF Wafcr or & Frop sty
Dotument Date: M‘I—@‘—M&‘“——-‘“ Number of Pages: . T

Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signer(s)

Signer's Name; (a.rvle. A. JEJV 25 Signer's Name:
3 In_dividuat 0O Individuat ‘
X Corporate Officer - Title{s): Seore cj'd,rﬂ:/ } Corporate Officer — Title{s):

1 Pariner — 3 Limited [ General 3 Pariner — [J Limited [3 General
) Attorney in Fact o GO SIGNER {71 Atiorney in Fact : OF SIGNER

1 Trustee _TUP of gimb hors O Trustee Top of thumb kere
£} Guardlan or Conservator £1 Guardian or Conservator

3 Other: . 13 Gther:

Signer Is Representing:_ __.___ EAES Signer is Representing:

R R R R B R T R R R e e R R R R R R R R S AR

©2007 National Notary Association= 3350 De Soto Ave,, RO, Bax 2402 » Chatsworth, GA 91313-2402 « wwwNotionalNotaryorg e #5807 Reorder Call Toll-Free 1-B00-476-5827
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- EXHIBIT K

MPWMD WATER RELEASE
FORM



- | . EXHIBITK

& 5

MONTEREY PENINSULA WATER MANAGEMENT DISTRICT

COMMERCIAL WATER RELEASE FORM AND WATER PERMIT APPLICATION
NOTE: When approved and signed, thls form must be submitted with final and complete consiruction plans, to the Montersy
Peninsula Water Management District permit office (831-658-5801), 5 Haris Court, Bldg. G, Monterey. Completing the
Water Releass Forin & Permit Application does not guarantee Issuance of a water permit.

ALL SPACES BELOW MUST BE COMPLETED OR THE APPLICATION MAY NOT BE PROCESSED. (Please print firmiy).

Property Ownen M (/C’a Agenat/Rey i _{mfmo‘,’ /.

Marso of Business: A AC(/C e ‘ Maziling Address: (£ (? 7L'

Bushess Owner g 7 2 Cﬂ/

Qurier's Phone: 23424 Lf(/ Agents Phone; _ A4S &= FJ-’(}"?L/

I T gl b Al i g sy
/) (\ Is & Water Meter Needed? (2] ‘If yes, how many?

{District law reguites each waler user to have separale water meters)

-
Water Company Serving Propesty:
All properties that modify or add water fixtures on

obtain wiitten authorization from the Distri e
uses, a5 llustrated below, are a§spﬁ;e’g‘ﬁi??

on. Q,‘ém BENG] é@%ersﬂaatincrease square-footage or change

%{g‘g w%,thinmg onterey Peninsula Water Management District must
asiakigact ;

')ég%] *ﬁf}}_ﬁ%ﬁfaieﬂpenm kg@g}%ﬁ g

S5t ncreasing Hemand aceorahge

2

,_%lgg}bing fixtures will be required as
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EXHIBIT J

MONTEREY PENINSULA
WATER MANAGEMENT DISTRICT

5 HARRIS COURT, BLDG. &

POST OFFICE BOX 85

MONTEREY, CA 73942-0085 » {831} 658—5601

FAX [B31) 644-9560 » hHfp:/ fwww.mpwmd.dst.co.us

fal+]

x L X AW TR
June- U200

Anthony Lombardo, Esquire
Lombardo & Gilles

Post Office Box 2119
Salinas, California 93902

Subject: Documentafion of Water Use Credif for 415 W Carmel Valley Rd, Carmel Valiey
(APN: 187-131-944)

Dear Tony:

In accordance with MPWMD Rule 25.5, the fo!lowmg ‘Water Use Credst has been verified to be currentas of
this date af the site referenced above:

= Credit fﬂr 3,740 acre-feet of water ress.ltr_u from the permanent removal of all laundry
facilities at Bernardus Lodge .

This Water Use Credit may be applied to future water use on that site at any time within a period of 80
months from April 17, 2008. After the 60 month, renewal of the Water Use Credit will be allowed only
upon proof that some or all water savings represented by the credit are current, If'savmgs are not current, 2
pro-rata rediction will oceur, A single renewal period of 60 months is allowed; thereafter any unused Water
Use Credit expires, :

The Water Use Credit shown in this letter is 2 final determination of the Water District’s General Manager.
Final determinations of the General Manager may be appealed to the District Board within twenty-one (21) :
days after any such determination pursuant to sttnct Rule 70. For information about the appeal process, i
contact the District office.

This letter shou]d be presented to the Waier Managemcnt D1str1ct 10 unhzc the credit. At such ume ag ;FE -

Water Use Credit is applied to a water perrmit, one or more deed restrictiopesmay @
el : : ; i
: NOV § & 2008

i Uyl ,
'ab'elaAya]akL MONTEREY COUNTY 5

Coglservation Representative . '. PL@%‘;!E (%‘ g%) EUSE%_{}]G :

EXHIBITE.

permanent savings from the Water Use Credit.

Uidernand\ Work L etters\Credi\2008\Cownny) 87-131-4044_Baylaure] Water Use Credit_Ayata doc
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September 30, 2009

. SNECEIVER
Jeanine Townsend _ _ :

Clerk to the State Water Resources Control Board ' L

P. 0. Box 100 , sep 3 0 2008

Sacramento, California 95812-0100

Re: Comment Letter — 10/20/09 Board Meeting CalAm coo | ‘. SWRCB EXECUTIVE

Dear Chair Charles Hoppin and Board Members:

The Monterey County Hospitality Association urges thiat you not adopt the draft Cease and’
Desist Order against California American Water Co. issned September 16, 2009.

The State Water Resources Control Board shotuld take into account, as a matter of réasonable

and responsible public policy, that the Cal Am service area will have a new water supply source

within a short period of time. The broad community consensus supporting the regional water

~ supply project, an-alternative to Cal Am’s Coastal Water Project, is an historic first; the
cooperative agreements of Marina Coast Water District, Monterey Regional Water Pollution
Control Agency, and Monterey County Water Resources Agency are also historic firsts, as we
mentioned in our previous comment ietter (a copy of that letter-of August 26% is attached for

- reference). In our view, SWRCB should defer action on water cutbacks or other-action against
_Cal Am, and by implication against the community served, until 2012, the earliest date a new
water supply sufficient to eliminate Cal Am’s overpumping of the Carmel River can be realized.

" Our reasons for opposing adoption of the CDO are as follows:

v The water reductions in the CDO threaten public health and safety;

v The water reductions in the €DO jeopardize the viability of the Hospitality Indﬁstry;

v The CDO does not properly or adequately take into account water reductions ordered by
the Seaside Basin ‘Watermaster; : : . o

v The CDO assumptions about water savings from various small water projecfs are flawed
and urirealistic; : '

v The CDO assumpﬁons about water supply and water needs being in ‘rough equilﬂ"zﬁxim’,
are flawed or erroneous;

© ADMINISTRATIVE OEEICE
OCEAN & MISSION. SUITE 201e .0, BOX 223542 ¢ CARMEL, CA » 93822 _
PHONE: 831-626-8638 + FAX: §31.-826-4269 + EMALL: padams@adcemmi.com . 6
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v The proposed water reductions are a punishment of area residents, businesses and local
. governments that have already accomplished dramatic water use conservation;

- v The CDO does not take into account the-‘facts on the ground’ re development of a

AR T replaéemént water supply; ‘

—

v The CDO does not adequately analyze the trade-off between water available for
community use against the marginal benefits to threatened Carmel River species or the
"+ marginal benefits to public trust resources generally. S

“In short, the €DO would cause enormous harm to the residents and businesses of the Monterey
Peninsula, The CDO should not be adopted. o

. TaE DRAFT CDO THREATENS PUBLIC HEALTH AND SAFETY

The California _P!iblif:'UtiIiﬁes Commission inférmed you in its Tetter to you for the September -
ond workshop on the July 27% draft CDO that water use within the Cal Am service area is the

owest of any California regulated public utility. The Monterey Peninsula Water Management
District has provided you with ‘testimony, exhibits and comments detailing the area’s frugal
-water nse. MCHA and other parties and commenters have noted the facts of low water use in
the area, which is among the lowest in the'state. The prosecution team addressed the issue of
what level of water availability is necessary before public health and safety is threatened; the
CDO essentially ignores the evidence in the record and furnished in comments. Cal Am sérvice
area residénts, businesses and municipalities have worked hard with great success to reduce

_ water consumption; it is questionable given the facts and evidence in the record how much more
reasonably can be accomplished. The public health, safety and welfare should be the primary
consideration for the SWRCB and it is clear the water rednetions in the CDO would threaten
public health and safety. ‘ -

' 'I‘m«: DRAFT CDO JEOPARDIZES THE VIABILITY OF THE HOSPITALITY INDUSTRY

MCHA has provided you with testimony, exhibits and comments detailing the precarious state of
the Hospitality Industry in Monterey County, 90% of which is within the Cal Am service area.
Oceupancy is extremely low; the latest occupancy data from Smith Travel Research-are attached.
The rolling twelve-month average occupancy is 57.6%, which is well below the 60% necessary for
- minimum viability. The CDO would reduce water availability to a level that would make it
impossible for the industry to recover and reach even minimum viability levels. Because the
Hospitality Industry has strongly embraced water conservation over the last decade, the only
options, beyond accomplishing further marginal water savings, are closing of lodging rooms,
shutting off food service seats and facilities, and laying off substantial numbers of workers. The.
Hospitality Industry is the area’s principal economic driver; the measures the industry will have -
~ totake in response to the draft CDO will harm the local economy, harm hundreds of families, -
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" and harm local governments because of reduced Transient Occupancy Tax and Jocal sales tax
revenues. ' o '

THE pRAFT CDO DOES NOT PROPERLY OR ADEQUATELY TAKE INTO ACCOUNT
SEASIDE BASIN WATER REDUCTIONS - .

The water cuitbacks in the CDO, by themse¢lves, are sericus and threaten public health, safety and ‘
welfare but the CDO does not analyze the effects on the communities, residents and businesses

in the Cal Am service area of the combined CDO cutbacks and Seaside Basin cutbacks and does
not acknowledge that Seaside Basin cutbacks will continue and increase over time, as per the
order of the Seaside Basin Watermaster, This omission of analysis of the combined water
cutbacks and the implications of the combined water cutbacks for public health, gafety and
welfare is a fatal flaw and no order should issue without such analysis. -

DRAFT CDO ASSUMPTIONS ABOUT WATER SAVINGS FROM ‘SMALL PROJECTS’ AND
v OTHER MEASURES 1S UNREALISTIC

The CDO states that small water projects and measures such as leak elimination, (presumably)
increased retrofitting, elimination of outdoor irrigation, and (presumably enhanced) demand
management «ghould” offset water supply reductions from the CDO and from the Seaside Basin
adjudication. These assumptions are not supported by any € idence, consequently are‘mere
‘speculation by the architects of the CDO. Further, the same measures are counted twice'as a
means by which the comm ity will adjust to CDO reductions and to Seaside Basin reductions.
The posited savings are not realistic or reasonable. This bears directly on the question of public
health, safety and welfare. Such reliance on uncertain approximations is also a fatal flaw.

The CDO assumption that water supply and water needs are in rough‘ eq@ilibﬁuip is flawed

The CDO states that water supply and water needs are in rough equilib jum (second paragraph
‘on page 52) but does not yake into account the effects of the current recession or the effects of
the g-11 attacks on the Hospitality Industry. Current water use is depressed. Thus the
‘equilibrium’ statement is seriously misleading. Current levels of use, even if averaged over the
last nine years, are not an indicator of future needs and should not be used as they are in the
CDO.

Tae CDO REDUCTIONS PUNISH RESPONSIBLE WATER USERS —
RESIDENTS, BUSINESSES AND LOCAL GOVERNMENTS

The CDO cutbacks pose a serious threat to public health, safety and welfare to area residents,
businesses and local governments that have worked hard to accomplish dramatic water
conservation. It seems preposterous to punish the Peninsula for doing a better jobof . :
responsible water use than virtually any other area of California. To speculate, as the CDO does,

that the drastic cutbacks will provide area residents motivation for accomplishing a water supply
project is unsophisticated ponsense. , , '
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THE CDO DOES NOT REFLECT ‘FACTS ON THE GROUND’ RE
DEVELOPMENT OF A NEW WATER SUPPLY

_ As we mentioned in our comments on the July 27® draft CDO, our area has never been closer to
achieving a new water supply. CPUC recently announced a final EIR on Cal Am's Coastal Water
Project and its alternatives will be released in October 2009 and certified in January of 2010.
The Marina Coast Water District is ready to begin a desal plant as soon as the EIR is certified.
MCWD and its consulting engineer state that the desal plant can be completed and operational

. . by2012. The desal plant will have sufficient capacity to eliminate overpumping of the Carmel

~ River.

. THE CDO DOES NOT ANALYZE THE HARM TO AREA RESIDENTS, BUSINESSES AND LOCAL
GOVERNMENTS COMPARED TO THE MARGINAL BENEFITS TO PUBLIC TRUST RESOURCES

SWRCB received significant evidence, testimony and comment on the significant harm the CDO
would impose on area residents, businesses and local governments. The CDO provides no
analysis of the marginal benefits of the cutbacks on public trust resources. As noted in Order

" - 95-10, there are trade-offs involved between the jeopardy to the community and the assumed

benefits of cutbacks to public trust resources. The fact that there is no such analysis in the CDO
is ariother fatal flaw.

SWRCB can avoid the jeopardy posed by the CDO and the certainty of barm to public health,

. safety and welfare by not adopting the draft CDO and deferring any action against Cal Am until
2012. Nothing short of this is reasonable or responsible. '

Sincerely,

* Sarah Cruse, President

Attééhmen’ﬁs_:

MCHA comment letter of August 16, 2009 :
Smith Travel Research report on Monterey County occupancy for August 2009
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© August 26, 2009

Charles Hoppin, Chair '
State Water Resources Control Board
Joe Cerna Jr./Cal-EPA Building

1001 I Street, Second Floor
Sacramento, California 95814 -

Re: J'ulj o7t Draft Cease and Desist Order WR 2009~60X_X Wofkshap September 2, 2069-

Dear Chair Hoppin and Members, State Water Resources Control Board:

The Monterey County Hospitality Association (MCHA) opposes adoption of the July 27, 2009
draft Cease and Desist Order {(CDO) against California American Water Company (CAW).

MCHA is an interested party in the proceedings arising from the draft CDO issued in January
2008 and participated in the proceedings by submitting testimony and exhibits, and by cross-
examining witnesses. ' : : '

Our contention was, and is, the water supply cutbacks proposed in the draft CDO present a dire
 threat to our industry and therefore a threat to public health and safety because of the grave
jeopardy to the local taxes our industry generates (upwards of $55 million) and the imminent
threat to local employment (our industry employs 23,000, mainly within the CAW service area).
The hospitality industry is the major economic driver for the Monterey Peninsula. We testified
that our industry could survive a 5% reduction in water supply but that any reduction beyond
that would necessitate closing lodging rooms or restaurant tables which would ipso facto reduce
the local tax revenues we generate, the number of workers we employ, and reduce the
competitiveness of our industry, which would rnake surviving difficult or jmpossible, and further - -
depress the Peninsula economy, leading to more losses in local tax revenues and jobs. -

We testified during the 2008 hearings that occupancy levels in lodging facilities were extremely
low; the latest figures from Smith Travel Research indicate that current occupancy is lower still
and at near historic lows (for the three months through July 2009, occupancy is down 10% from
the already low levels in 2008 per Smith Travel Research). This means water use is down
because of the lower level of visitors. Cutting back on water availability at this time will make it
virtually impossible for the hospitality industry to recover from the economic downturn; this
would have a domino effect on Jocal tax revenues, local employment and the general health of
the Peninsula economy. : : o

_Our further contention is the draft CDO contains confusing mistakes in arithmetic (differences
in amounts listed as average pumping in excess of legal limit on pages 32, 38 and 56; differences
in CAW water rights figures on pages 5, 35 and 38; difference in amount subtracted from legal

.supply numiber due to ailtation on pages 5 and 35 and others) and relies on flawed logic, which
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“we explain below. We leave it to CAW and others to point out the flawed aséumpﬁong 6f'
achievability or practicality of the incremental annual reductions in the draft CDO. '

Punishing CAW or CAW’s customers? '

- Water conservation on the Peninsula has been extraordinary; but the CDO seeks to punish
CAW's customers. Evidence was submitted in the CDO hearings about Peninsula water savings
accomplished since Water Rights Order 1995-10 (95-10, or WR g5-10) issued. The prosecution
‘submitted testimony that achieving a residential water use Jevel of 75 gallons per person per day
would not, according to the California Code of Regulations, jeopardize public health or safety.
Evidence was submitted by CAW, and the Monterey Peninsula Water Management District
(MPWMD) that a) Peninsula use is already at or below that level and b) Peninsula per capita
. water use is already among the lowest, if not the lowest, in California. ‘Since the Peninsula will
" have to adjust to the reductions of water supply ordered by the Seaside Basin Watermaster, our
~ per capita use will go lower without additional cutbacks imposed by a CDO. 95-10 instructed
CAW to maximize its Seaside Basin pumping to offset the ordered Carmel River pumping

reductions; the adjudication of the Seaside Basin with its establishment of pumping restrictions
has frustrated that instruction. The draft CDO acknowledges the fact of the adjudication, and
‘the Watermaster-ordered pumping reductions, but does not take the combination of reductions
into realistic or proper account interms of public health and safety or in tefms of achievability in
the short term. The combined reductions are the “smmediate and substantial reduction(s)” the

. draft CDO says would be an “unacceptable ris » or threat to public health and safety (p. 48).

It would be arbitrary and arbitrarily punitive to penalize the residents and businesses of the
Peninsula, who have done an extraordinary job of reducing water use, by imposing additional
cutbacks of the magnitude outlined in the draft CDO. If the CDO were to be adopted as written,
the reduction in ‘water supply over the next two years would be 1,115 acre feet (AF), the
combined total of the immediate reduction in the base from 11,285 acre feet annually (AFA) to
10,078 AFA (307 AF), jmmediate reduction of 5% of the new base (549 AF), the annual
reductions for the next two years (121 AF each year), and the cutbacks ordered by the Seaside
Basin Watermaster (417 AF). This is far in excess of the 5% reduction we testified our industry
could adjust to and a far quicker reduction than we contemplated when we testified.

Immediate reduction of Carmel River pumping base is arbitrary, leads to
: complications _

 WR g5-10 established a Carmel River pumping base of 11,285 AFA after the two cutbacks in that
order. The draft CDO would immediately reduce that base to 10,978, or 307 AFA less. Changing
the base would complicate the conservation efforts of CAW and MPWMD and entail revisions of
conservation rules and rationing plans adopted by both by requiring rewriting of the rules and
reeducation of the public in order to achieve any success. _ ‘

As the CDO correctly notes (p. 48), conservation efforts dépend for success on public education
and cooperation. As we testified in the hearings, MCHA was the primary private sector
. organization working with CAW and MPWMD to achieve the level of education and cooperation
that resulted in the water savings already achjeved. That was not an easy task and it took years
of hard work to make area water users that a regulatory reduction in supply is just as real as a
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reduction in supply resulting from drought. Requiring a revision of the conservation rules to
- ‘save’ 307 AFA immediately is arbitrary and not realistic; the amount of work changing rules and

reedncating water users is enormous and the water savings, by compdrison, are not substgnti_a}‘
Policy acknowledgement of a new water supply, implications for €DO timetable -

During the hearings some evidence was offered about how dose the Peninsula might be to

realizing a new source of water that could legalize the Peninsula’s water supply. SWRCB should

. at least take policy notice of bow the possibility of a new supply has come closer and even more
~ realistic. o _ _ : : -

_Three responsible agencies (Marina Coast Water District, Monterey County Water Resources

. Agency, and Monterey Regional Water Pollution Control Agency) have signed. agreements to
cooperate in planning new water projects. The California Public Utilities Commission recently
adjusted its schedule for finalizing the Environmental Impact Report of CAW’s Coastal Water
Project and the identified and studied alternatives to January 2010; 2 finalized and adopted EIR
will provide the basis for the three agencies to begin the process of developing water supply -
projects, particularly a desalination plantto legalize CAW’s water supply. S ,

In light of these facts, it seems capricious for SWRCB to impose drastic pumping reductions
immediately and even more gradually knowing that substantive water replacement cannot
possibly begin before 2016. Tf the underlying theory is that immediate drastic reductions
combined with the more gradual annual reductions will provide an incentive for the area to
embrace a new water supply praject, it is a flawed theory. The pumping cutbacks in the draft
CDO combined with the Seaside Basin cutbacks will only engender anger and resentment, and
quite likely resistance to necessary cooperation. As we testified during the hearings, we have
been involved for the last two decades in every reasonable effort to secure a new water supply -

“and for the last decade in achieving Peninsula water conservation Success; we are, as a
consequence, quite familiar with public sentiments and attitudes on water issues.

If a CDO must be issued, it should be miore realistic

‘We have outlined why we believe the CDO should not be issued. . ‘
If the SWRCB believes a CDO should be issued, we urgé that it be more realistic than the draft
CDO at issue now. A CDO should: ' -

" % Not order a reduction in the Carmel River base purnping;

> Not order immediate drastic reductions in Carmel River pumping that, when combined
with Seaside Basin reductions, pose an immediate and “unacceptable” threat to public -
health and safety; , . '

» Take into account the substantive progress being made on development of a new water
supply and calibrate any puraping reductions to a timetable reflecting a realistic estimate
of when replacement water should be available; if necessary, a CDO could indicate that its .
terms would be revisited after 2016;
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e "Célit_)rat‘e pumping reductions to an amount of time necessary to,de_velop the public
undérstanding and cooperation necessary to achieve water use reduction success.

Thank yoi:{ for the opportunity to participate in the lﬁroceedings and to make our comments on
the draft CDO. We will attend the September ond workshop and will be pleased to answer any
. questions SWRCB might have. . o :

Sa.rah Cruse, President




' MCHA comments on draft Cal At CDO issned September 16,2000 .
' : . : September 30, 2009
: ~ Page9 ofg -

' Tab 2 - SegTrend Monterey County, CA
Monterey Ca, CVB C
'_ ' - Forthe Morﬁhcmugustzose_ ’

Occupancy (%) : »
Current ¥onth “Trans. " o con. Yotal




